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The need for LBTT sub-sale relief  
 
1. Following on from the oral evidence session on 20 February in which we 
stressed the importance of sub-sale relief, particularly for forward funding projects, 
we are attaching some further examples of commercial transactions where sub-sale 
relief is important.  
 
Forward Funding – investment property 
 
2. A substantial number of the development projects in which our clients are 
involved make use of forward funding to allow the purchaser of a completed 
development project to fund the construction costs. Forward funding is particularly 
important at the present time because bank funding is less readily available. We 
have been involved in forward funding projects involving investment purchasers as 
well as owner occupiers.   
 
3.  In our experience, forward funding is used for development projects with a 
wide range of different values – it is important for small scale projects as well as 
major developments. 
 
4. A typical forward funding project for an investment property could involve the 
developer identifying a suitable site for an office building, a tenant interested in 
occupying the office to be built on that site and an investor interested in owning the 
completed office block and receiving rental income from the tenant.  
 
5. The project would then proceed as follows:- 

 the developer contracts to purchase the site for say £6m  

 the developer contracts to sell the land to the investment purchaser for £6m  

 the developer enters into a development agreement with the investment 
purchaser to build the building on the land, with the investment purchaser paying the 
construction costs  

 the purchase of the land and the onward sale of the land to the investment 
purchaser are completed at the same time. Once the land has been transferred to 
the investment purchaser the developer constructs the building and the investor pays 
the construction costs, and the lease is granted to the tenant once the building is 
finished.  
 
5.  Under SDLT, only the investment purchaser would pay SDLT, and the SDLT 
payable would be £240,000 on the land price of £6m. No SDLT would be paid by the 
developer because of the SDLT sub-sale rules.  
 
6. Under LBTT as the legislation is currently drafted, both the developer and the 
investment purchaser would have to pay LBTT on the land price of £6m. Assuming 
the rates of LBTT were the same as SDLT, both the investment purchaser and the 
developer would pay £240,000, i.e. the total LBTT would be £480,000. So far as the 
developer is concerned, the potential return on a project in Scotland would be much 
less than on a similar project elsewhere in the UK because the developer would have 
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face an additional £240,000 cost in doing the project in Scotland which would not 
arise elsewhere.  
 
Using an onward sale to fund part of a purchase 
 
7. The land which a seller wishes to sell may be more extensive than the land 
which a developer needs for a particular project. The developer may sell the excess 
land to another party so that the bank funding required for the project is reduced 
(since the proceeds of sale of the excess land helps to fund the purchase of the land 
from the seller).  
 
8. By way of example, a seller is selling land for £12m. The developer only 
needs 3/4 of the land for his project and so contracts to sell the remaining 1/4 of the 
land to a third party for £3m. The developer uses the £3m received from the third 
party purchaser to pay the seller. The developer is effectively buying the land he 
needs for £9m. 
 
9. Under SDLT, the developer would only pay SDLT on the land required for the 
project, i.e. the ¾ of the land which the developer retains for the project. The 
developer would pay SDLT of £360,000 (4% of £9m). The SDLT sub-sale rules 
would mean that no SDLT was paid by the developer on the 1/3 of land sub-sold to 
the third party, and the third party purchaser would pay SDLT of £120,000 on its £3m 
purchase.  
 
10.  As the LBTT legislation is currently drafted, LBTT would be payable by the 
developer on all of the land, i.e. on £12m and the third party purchaser would also 
pay LBTT on its £3m purchase. Assuming the rates of LBTT were the same as the 
rates of SDLT, the developer would pay LBTT of £480,000 (4% of £12m) which is 
£120,000 more than the developer would have to pay under SDLT. The third party 
would also pay LBTT of £120,000 on its £4m purchase.  
 
11. The additional £120,000 LBTT payable by the developer if there is no LBTT 
sub-sale relief would be an additional project cost. This would mean that the project 
would be less attractive or even non-viable in Scotland as compared with a similar 
project in the rest of the UK.  
 
Urban regeneration projects 
 
12. In urban regeneration projects involving housing, it may be the intention that 
parts of the site which require particular attention, for example historic or listed 
elements, may be developed by specialist developers. In addition, parts of the site 
may include retail elements, and part may include social housing. The planning 
authority, however, may prefer to deal with a single major house building company or 
major developer of good covenant rather than with a number of different parties. It is 
therefore common for one of the well-known house building companies to contract to 
buy the whole of the site, and to contract to sell on some parts of the site to different 
developers with particular expertise who will develop different parts of the site.  
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13. Once the major house builder / developer has obtained planning permission 
for the development, the purchase of the site and the sale of the various elements of 
the site which are to be developed by different parties will be completed.  
 
14.  Under SDLT, the major house builder / developer will only pay SDLT on that 
part of the site which it retains and develops. The SDLT sub-sale rules mean that no 
SDLT is paid by the major housebuilder / developer on those parts of the site which 
are sold on to other developers.  
 
15. Under LBTT as the Bill is currently drafted, the major house builder / 
developer in this scenario would have to pay LBTT on the whole of the site. In 
addition the specialist developer, retail developer and social housing developer 
would also pay LBTT on the parts of the site they are buying. This means that 
considerably more LBTT is payable than the SDLT which would be paid on a similar 
project elsewhere in the UK.  
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