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FINANCE COMMITTEE CALL FOR EVIDENCE ON THE LAND AND BUILDINGS  
TRANSACTION TAX (SCOTLAND) BILL 

 
SUBMISSION FROM THE CHARITY LAW ASSOCIATION 

 
 
Introduction 
1. The Charity Law Association has over 900 members, mainly lawyers but also 
accountants and charity professionals. It is concerned with all aspects of the law 
relating to charities, and has established a Standing Committee on Taxation to 
consider the application of tax law to charities and their supporters.  
 
2. The members of the Committee are: 
 
Julian Smith – Farrer & Co LLP 
Paul Bater – Wellcome Trust 
Clive Cutbill – Withers LLP 
Graham Elliott – Withers LLP 
Trevor James – Sheen Stickland LLP 
Neasa Coen - Berwin Leighton Paisner LLP 
Ewa Holender – Farrer & Co LLP 
 
3. The members of the Committee serve in a personal capacity and the views 
expressed in this submission should not be taken to be the formal opinion of the 
organizations that they represent. 
 
4. We welcome the opportunity to respond to the call for evidence on the Land 
and Buildings Transaction Tax (Scotland) Bill 2012, and in particular on the charities 
relief in Schedule 13 of the Bill. 
      
Response call for evidence 
          
Qualification for the charities relief 
5. Although Schedule 13 of the Bill provides for exemption from Land and 
Buildings Transaction Tax (LBTT) to be granted to a charitable buyer, the definition 
of a qualifying charity in paragraph 15 is restricted to a charity that is registered with 
OSCR. Paragraph 221 of the Explanatory Notes to the Bill states that "any charity, 
including an English or foreign charity, may register with OSCR at no cost". This 
suggests that the Scottish Government intends that the exemption should be 
available in practice to non-Scottish charities and that the requirement to register 
with OSCR is not seen as a disproportionate burden. 
 
6. We are concerned that this is in fact unlikely to be the case.  
 
7. Firstly, there is no system of voluntary registration with OSCR. An English or 
foreign charity may register with OSCR only if it has a presence in Scotland that 
goes beyond owning land for investment purposes. Unless the OSCR registration 
policy is changed, English and foreign charities that do not occupy land in Scotland 
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or carry out activities in Scotland would not be able to qualify for the exemption if 
they invest in Scottish property.  
 
8. Secondly, even if OSCR were to accept such applications, we think it is 
misleading to suggest that registration with OSCR involves no costs. Whilst there is 
no registration fee, there is a cost to charities that need to amend their constitutions 
to satisfy the Scottish registration requirements. There are also ongoing compliance 
costs, including annual reporting costs. 
 
9. This issue will affect not only individual charities investing directly in property 
in Scotland, but also common investment funds such as the Charities Property Fund 
(registered with the Charity Commission under charity no.1080290). It would be 
strange for the Scottish Parliament to put in place tax disincentives for such funds to 
invest in property in Scotland. 
 
10. We consider that registration as a charity with HMRC in accordance with the 
provisions of Schedule 6 Finance Act 2010 should be a sufficient requirement for 
exemption from LBTT.     
 
Co-investment by charities 
11. We are also concerned that charities may be unable to benefit from the 
charity exemption when they co-invest in property in Scotland jointly with other 
investors.  
 
12. This would reflect the position for SDLT in England following the decision of 
the Upper Tribunal in The Pollen Estate Trustee Company Ltd and another v 
Revenue and Customs Commissioners, [2012] UKUT 277 (TCC). However, the 
effect of that decision has been criticized in England and the Bill is an opportunity for 
the Scottish Parliament, if it wishes to do so as a matter of policy, to address the lack 
of relief for charities that co-invest in Scottish property. 
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