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FINANCE COMMITTEE CALL FOR EVIDENCE 
 

CRIMINAL JUSTICE (SCOTLAND) BILL: FINANCIAL MEMORANDUM 
 

SUBMISSION FROM FACULTY OF ADVOCATES 

 
Introduction  
 
1. The Faculty of Advocates is the independent bar in Scotland. Collectively, its 
members have unrivalled experience of advocacy before the Scottish courts and 
include acknowledged experts in many fields of law. The Faculty makes available to 
the people of Scotland a pool of skilled and well-trained advocates who are available 
for instruction in any court in the land. The work of the Faculty and of its members is 
integral to the maintenance of the rule of law in Scotland.  
 
2. The Criminal Justice (Scotland) Bill proposes wide-ranging reforms of the 
criminal justice system. The Faculty’s response to the provisions of the Bill are 
elaborated fully in its response to the Justice Committee’s Call for Evidence. As will 
be evident from that response, the Faculty actively supports those parts of the Bill 
which it considers to be in the public interest. However, there are features of the Bill 
which the Faculty cannot support. In particular, it does not support the proposal, as it 
appears in this Bill, to abolish the requirement of corroboration.  
 
3. The Faculty wishes to comment on the information in the Financial 
Memorandum (“the FM”) in relation to the proposal to abolish corroboration. The 
Faculty confines its comments to the Finance Committee to this aspect of the Bill. 
The key point which the Faculty wishes to make in relation to the abolition of 
corroboration is this. The requirement of corroboration is central to the practical 
operation of the criminal justice system in Scotland at every stage. Yet there is no 
clarity as to what will be put in its place. Without such clarity, the effects of the 
proposal cannot meaningfully be assessed. In particular, it is effectively impossible to 
make any reliable estimate of the resource implications of the proposal.  
 
4. The analysis in the FM depends critically on two “shadow” exercises which 
have been undertaken, one by the police and the other by COPFS. The FM does not 
provide sufficient information on those exercises to allow for meaningful comment. 
The Faculty has asked for further information about them, but this has not, as yet, 
been forthcoming.   
 
5. Even if the results of the “shadow” exercises on which the analysis is based 
are to be regarded as reliable, there are reasons, which are set out more fully below, 
to believe that the analysis in the FM understates the resource implications. Further, 
it seems to the Faculty to be unrealistic to treat additional costs which have been 
identified as “opportunity costs” which can be absorbed without a real increase in 
resources to key parts of the system.  
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Did you take part in either of the Scottish Government consultation exercises 
which preceded the Bill and, if you did, did you comment on the financial 
assumptions made?  
6. The Faculty responded in detail to both consultation exercises. Neither 
consultation addressed the resource implications of the proposals. In particular, the 
first consultation, Reforming Scots Criminal Law and Practice: the Carloway Report 
did not address the resource implications of the abolition of corroboration. The 
Faculty pointed this out in its response to that consultation (a copy of which is 
attached): see paragraphs 61 to 65.  
 
Do you believe your comments on the financial assumptions have been 
accurately reflected in the FM?  
7. The issues which the Faculty identified in paragraphs 61 to 65 of its response 
in relation to the abolition of corroboration are addressed in the FM. For the reasons 
set out below, the Faculty does not consider that this analysis adequately addresses 
the likely resource implications of this part of the Bill.  
 
Did you have sufficient time to contribute to the consultation exercise?  
8. Yes  
 
If the Bill has any financial implications for your organization, do you believe 
that these have been accurately reflected in the FM? If not, please provide 
details.  
9. The proposal to abolish corroboration might, insofar as it increases the 
number of prosecutions, generate a financial benefit for advocates and therefore, 
indirectly, for the Faculty of Advocates. The scale of any such benefit is speculative. 
In any event, the Faculty does not consider any possible financial benefits to 
individual advocates or to the Faculty arising from this measure to be material 
considerations in assessing the merits or otherwise, in the public interest, of the 
proposal.  
 
Do you consider that the estimated costs and savings set out in the FM and 
projected over 15 years for each service are reasonable and accurate?   
10. No. Specifically, the Faculty does not believe that the estimated costs set out 
in the FM in relation to the proposal to abolish corroboration are reasonable or 
accurate.  
 
11. The requirement for corroboration is, currently, central to the practical 
operation of the criminal justice system at all stages. It informs the investigations 
undertaken by the police and is fundamental both to the consideration of the case by 
the prosecutor and the conduct of the trial, as well as often being relevant if the case 
is appealed.  
 
12. In particular, under the current law, a prosecution should not be initiated 
unless there is sufficient evidence in law – i.e. there must be evidence from more 
than one source to support the propositions: (i) that a crime has been committed; 
and (ii) that it was the accused who committed the crime. This is not a technicality. 
The existence of corroborated evidence provides some reasonable assurance that 
there are sufficient prospects of securing a conviction to justify initiating a 
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prosecution and, if necessary, putting the accused to trial. Further, the requirement 
to look for corroboration, if it exists, helps to secure that cases are fully investigated 
and that evidence which may help to secure a conviction (or, indeed, which may be 
exculpatory) will be identified.  
 
13. The Bill proposes to remove the requirement of corroboration, without putting 
in its place any new evidential standard or test to be applied by prosecutors and trial 
judges. It would follow that uncorroborated evidence from a single source would 
suffice in law to establish: (i) that a crime has been committed; and (ii) that the 
accused committed the crime. This might, for example, be the evidence of a single 
witness who alleges that the accused committed a crime against him or her.  
 
14. In practice, it does not appear to be the intention that every case in which 
there is uncorroborated evidence from a single source will be reported by the police 
to the COPFS, or that every such case will be prosecuted. It appears to be assumed 
that police and prosecutors will apply an additional test or tests in deciding (in the 
case of the police) whether or not to report a case to the COPFS and (in the case of 
the prosecutor) in deciding whether or not to prosecute. The practical operation of 
these alternative tests is critical to any assessment of the resource implications of 
the proposal. The Crown Agent has recently intimated that the proposed 
prosecutorial test will be: “Is there a reasonable prospect of conviction in that it is 
more likely that not that the court would find the case proved beyond reasonable 
doubt?” In order to assess the impact of the change, it would be necessary to have 
an understanding of how it is intended that the test will, in practice, be applied.  
 
15. The FM relies, critically, on the outcome of two “shadow” exercises, one 
undertaken by the police and one by prosecutors: see para. 106. The FM does not, 
however, provide material details of the basis upon which these exercises were 
undertaken: cf paras. 107, 150. This effectively disables witnesses to the Committee, 
or the Committee itself, from scrutinizing the analysis in the FM. The Faculty has 
requested additional information about these exercises, but this has not been 
forthcoming. The FM does disclose that these “shadow” exercises each involved re-
evaluating “a sample of previous cases”: para. 106; para. 150.  The Faculty offers 
the following general observations:  
 

 The size of the sample(s) is/are not disclosed, although the FM does state 
that the exercise undertaken by COPFS was “relatively small”, with 
consequent, rather significant, implications for the statistical reliability of the 
conclusions: para. 153.   

 

 The basis of selection of the sample(s) is not disclosed. It is,  accordingly, 
impossible to assess whether or not the sample(s) were representative of the 
caseload of the police and/or the COPFS as a whole.  This may be important, 
because the effect of the change in the law may vary with different types of 
case, such that, if the sample(s) was/were not in fact representative of the 
caseload, the results would not provide a sound basis for drawing 
conclusions.  
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 It is not clear whether the two exercises were linked – i.e. whether the 
exercise undertaken by prosecutors involved “shadow” marking of the cases 
“reported” under the shadow exercise undertaken by the police, or of some 
other sample (and, if the latter, how that sample was identified). 

 

 It appears to have been assumed that a case investigated under the new 
regime would look in all respects identical to the same case investigated 
under the old regime. It is open to question whether this is a reliable 
assumption: there is a real concern that, in the absence of a legal requirement 
of corroboration, cases may be investigated by the police in a different way. It 
would follow, if that is correct, that “shadow” exercises undertaken on a 
sample of cases investigated under the current law would not provide useful 
information about cases which would be investigated under the new regime.  

 

 Each stage (the stage of reporting by the police and the stage of marking for 
prosecution), requires an exercise of judgment. The Faculty questions the 
assumption that the way that judgment would be exercised by the police or by 
the prosecutor would be the same in a real case as in a “shadow” exercise. In 
particular, the requirement, in a real case, to explain to the complainer a 
decision not to report the case or not to prosecute may affect the way that 
judgment will be exercised in circumstances where there is room for more 
than one view.  

 

 It would appear that the outcome of these exercises only identified the overall 
impact: para. 187. In particular, the work done did not, apparently, disclose 
whether the distribution of types of offence reported/prosecuted would be the 
same as under the current law: ibid. Yet, for reasons which we explain further 
below, the distribution of types of offence within the cohort of “additional” 
cases is likely to bear significantly on the resource implications of the 
proposal.  

 
Additional cases reported by the police to the procurator fiscal  
 
16. The FM reports that the “shadow” exercise undertaken by the police 
“demonstrated” that the range of increase in the number of cases reported to the 
procurator fiscal would be between 1.5% and 2.2%, but would “most likely” be at the 
1.5% level. Having regard to the nature of the change in the law, these numbers are 
surprisingly small. In order to understand why that might be, it is necessary to see 
the instructions which were given to the police. The reason for concluding that the 
true increase will “most likely” be at the lower end of the range is not stated.  
 
17. The additional cost to the police attributed to the reporting of cases (para. 
109) is calculated relying on: (i) the lowest percentage for additional reports to the 
procurator fiscal; and (ii) the cost of a “basic” SPR (even though the FM 
acknowledges that cases vary enormously in their complexity). This figure would 
accordingly appear to be based on the assumptions which would generate the 
lowest possible cost.  
 



5 

 

18. The Faculty does not know whether it is realistic to characterize additional 
staff time requirements for the police as an “opportunity cost” (i.e. as capable of 
being absorbed within existing resources by efficiency savings, reorganization of 
work, etc). This is something which the Committee may wish to take up with the 
police.  
 
Consideration by the procurator fiscal  
 
19. The additional processing costs to COPFS identified as a result of an increase 
in the number of cases reported by the police (para. 149) is critically dependent on 
the reliability of the “shadow” exercise carried out by the police: we have commented 
on this above.  
 
20. No assessment is reported of the additional time taken to assess cases under 
the new regime as compared with the old regime – unless this is included in the 
estimate at para. 149 of additional costs for “initial case preparation”. The application 
of a qualitative test is likely to be more time-consuming than the marking of cases 
under the current law and practice.  
 
Additional cases prosecuted  
 
21. By reason of the small sample size, there is a very large range between the 
lowest and highest estimates for additional prosecutions: para. 153. The FM 
nevertheless states that it is “extremely unlikely” that impacts at the high end of the 
scale would be seen: ibid. The basis for this assertion is not stated. It is said (para. 
187) that COPFS is of the opinion that the “best estimate” stated is expected to be 
an “accurate forecast” of the number of additional prosecutions. The basis for this 
expectation is not stated. In particular, it is not clear whether it is based on 
professional statistical advice as to the conclusions which may properly, given the 
size of the sample, be drawn from the data.  
 
22. The FM is internally inconsistent as to the absolute number of additional 
prosecutions. Table 16 and Table 24 contain different figures. It may be that the 
explanation is that the former is based on the actual number of cases in court, 
whereas the latter is based on the number of cases in which the defence was funded 
by the Scottish Legal Aid Board, but this is not clear.  
 
23. An increase in the number of prosecutions will, as the FM identifies, impose 
additional costs on the police (paras. 113-124), on COPFS (paras. 147-163), on the 
Scottish Court Service (paras. 177-182) and on the Scottish Legal Aid Board (paras. 
215-217). The “shadow” exercises only disclosed the overall impact, and not the 
distribution of types of offence: para. 187. The FM discloses, in relation to the 
additional prison costs, the nature of the additional cases which it is thought would 
be prosecuted under the new regime has (by reference to the different exercise 
undertaken for Lord Carloway’s review) been taken into account  (para. 187),  but 
does not suggest that the distribution of “additional” cases has otherwise been taken 
into account. Indeed para. 180 would suggest that this distribution has not otherwise 
been taken into account.  
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24. The failure to take into account the nature of the “additional” cases may be 
significant for the resource implications of the proposal. It may be, for example, that 
the cohort of “additional” cases is likely to contain a significantly higher proportion of 
sexual offences than the current caseload, and, in particular, to include a higher 
proportion cases in which the case will essentially turn on an assessment of the 
complainer’s evidence against an assessment of the accused’s evidence. Such 
cases are significantly more likely to go to trial rather than to be resolved by a plea, 
yet it would appear (para. 180) that no allowance for this has been made in the 
assessment of the additional costs. To put the financial implications of this in context, 
it is reported that the average plea costs 1.5% of the average case going to trial: 
para. 180.  Further, if there were to be a significantly higher proportion of 
prosecutions for rape, the additional caseload would bear disproportionately on the 
High Court (since rape prosecutions must be brought in the High Court), and it is 
unclear whether the assumption as to the number of additional cases which would 
be prosecuted in the High Court (para. 178) has taken that into account.  
 
25. Additional police costs attributable to an increase in the number of 
prosecutions. The FM identifies additional police costs attributable to an increase in 
the number of cases being prosecuted and going to trial: (i) direct costs by way of 
police overtime; (ii) opportunity costs by way of additional work required in the 
investigation and preparation of cases. The reliability of these estimates is critically 
dependent on the reliability of the estimated increase in the number of cases being 
prosecuted and going to trial. The FM rightly recognizes that the additional costs to 
the police involved in a solemn case are extremely difficult to estimate and vary 
significantly depending on the nature of the case. An average cost has been 
identified (para. 122) but this is based on an undisclosed piece of work. It is not 
clear, for example, whether the sample used to determine that average is, in fact, 
representative of the caseload which would be prosecuted under the new regime. If it 
is based on the current caseload, it may not be reliable for the new regime, where 
the profile of the caseload may be different, and where the incidence of solemn 
cases proceeding to trial may well be greater.  
 
26. Additional COPFS costs attributable to increase in the number of 
prosecutions. The FM identifies additional COPFS costs by reference to the 
increase in the number of prosecutions, and is critically dependent on the reliability 
of those estimates. It may be inferred from the comment at para. 180 (albeit that 
comment is made in relation to SCS costs) that no allowance has been made for the 
likelihood that the “additional” cases are more likely to proceed to trial.  
 
27. The FM characterizes the additional costs identified as “opportunity costs” – in 
other words, as costs which can and will be absorbed without any additional 
resources being provided. This seems to the Faculty to be unrealistic. It does not 
take into account the nature of some of the additional work involved. The conduct of 
a trial requires the attendance of a prosecutor in court. A prosecutor who is in court 
simply cannot be anywhere else. If there is a significant increase in the number of 
cases going to trial, an explanation is required as to how this could be absorbed by 
way of efficiency savings or otherwise without a real increase in resources.  
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28. The work of the COPFS is central to the public interest in the prosecution of 
crime and the Service must be adequately resourced to do its job effectively. Publicly 
available information suggests that the Crown Office and Procurator Fiscal Service is 
under pressure. In August 2012, the Prosecution Inspectorate reported that 
overloading of the system (especially in the numbers of intermediate and trial diets) 
hindered proper preparation of summary cases1. In January 2013, it was reported 
that 20% of COPFS staff surveyed wanted to leave as soon as possible or within the 
next year. Only 30% stated that they would recommend COPFS as a good place to 
work (17% below the civil service average)2. In June 2013 a survey by the FDA 
reported that 23% of prosecutors said that insufficient time to prepare cases was a 
serious cause of stress3. To expect an already overstretched service to absorb the 
proposed additional workload (even assuming that the assumptions made and the 
results reported in the FM were otherwise to be correct) without additional resources 
would, in the Faculty’s view, be unrealistic.  
 
29. Additional court costs attributable to increase in the number of 
prosecutions. The figures are critically dependent on the reliability of the estimate of 
the number of additional prosecutions. The costs attributed to the increase do not 
take into account the prospect that a relatively high proportion of the “additional” 
cases will proceed to trial: para. 180.  Further, the FM assumes that 20% of the 
additional solemn cases would be prosecuted in the High Court: para. 178. The 
basis for this assumption is not clear. If it is based on the proportion of solemn cases 
currently prosecuted in the High Court, it may not be a reliable assumption. Rape 
may only be prosecuted in the High Court and if, for example, one consequence of 
the change in the law were to be an increase in the number of prosecutions for rape, 
that increase would, in its entirety, be borne by the High Court.  
 
30. The additional cost to SCS appears to have been derived from the additional 
costs of providing legal aid in each court: para. 179. If this is a correct understanding 
of the FM, the costs identified would not, in fact, be the costs to the Court Service of 
the additional cases (whether direct costs or opportunity costs); rather they would be 
the costs to the Legal Aid Fund of providing legal representation to the accused. The 
latter is of course a real cost, but is not the same thing as the additional costs to the 
Court Service.  
 
31. In characterizing the additional costs to the Court Service as “opportunity 
costs” the FM relies on savings in court time which it is anticipated will be achieved 
by the Bowen proposals: paras. 167, 180. Since those proposals relate to solemn 
cases prosecuted in the sheriff court, it is difficult to see how they could be relevant 
to the High Court: cf para. 167. While a trial is running the court staff and other court 

                                                           
1
 Inspectorate of Prosecution in Scotland, Summary Case Preparation Thematic Report, available at 

http://www.scotland.gov.uk/Resource/0039/00398987.pdf, para. 431; see also paras. 315-316, 339, 
348-355;  
2
 Autumn 2012 Survey Report for Crown Office and Procurator Fiscal Service, at 

http://www.crownoffice.gov.uk/images/Documents/HumanResources/COPFS%20Autumn%202012%
20Survey%20Report.pdf and reported in the Herald at http://www.heraldscotland.com/news/home-
news/bullying-at-crown-office-rife-say-staff.19974651.  
3
 Reported at http://www.heraldscotland.com/news/crime-courts/scotlands-fiscals-were-under-unfair-

pressure-to-deliver-justice.1372082650 
 

http://www.scotland.gov.uk/Resource/0039/00398987.pdf
http://www.crownoffice.gov.uk/images/Documents/HumanResources/COPFS%20Autumn%202012%20Survey%20Report.pdf
http://www.crownoffice.gov.uk/images/Documents/HumanResources/COPFS%20Autumn%202012%20Survey%20Report.pdf
http://www.heraldscotland.com/news/home-news/bullying-at-crown-office-rife-say-staff.19974651
http://www.heraldscotland.com/news/home-news/bullying-at-crown-office-rife-say-staff.19974651
http://www.heraldscotland.com/news/crime-courts/scotlands-fiscals-were-under-unfair-pressure-to-deliver-justice.1372082650
http://www.heraldscotland.com/news/crime-courts/scotlands-fiscals-were-under-unfair-pressure-to-deliver-justice.1372082650
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facilities cannot be otherwise used and it is, for that reason, open to question 
whether the additional costs to the Court Service should be characterized as 
“opportunity costs”, which can be absorbed through efficiency savings.  
 
32. Additional costs to the Scottish Legal Aid Board attributable to increase 
in the number of prosecutions. SLAB has assessed the additional costs by 
applying the average cost of providing legal aid in each court in 2012-2013: para. 
217. The estimate is critically dependent on the reliability of the estimate of the 
additional number of prosecutions. If it is correct that a significantly higher proportion 
of the “additional” cases is liable to run to trial, an average cost derived from the 
current cohort of cases would materially underestimate the costs to SLAB resulting 
from the proposal.  
 
33. The Legal Aid Board does not appear to have included any estimate for costs 
attributable to additional appeals generated by the change in the law. This contrasts 
with COPFS, which has made an allowance for this in the first three years of the new 
regime: paras. 157-158.  
 
Additional convictions  
 
34. If the proposal results in additional convictions this will result, as the FM 
recognizes, in additional costs to the Scottish Prison Service (paras. 184-195) and to 
local authorities responsible for supervising community disposals (paras. 231-235).  
 
35. The assessment of these additional costs depends critically on the reliability 
of the estimated number of “additional” prosecutions. The estimate of the additional 
cost to the prison service has sought to take into account the likely distribution of 
crimes to which the “additional” prosecutions will relate: paras. 187, 233. Because 
the “shadow” marking exercises only disclosed the absolute increases, reliance has 
been placed in that regard on work done by the COPFS for Lord Carloway’s Review. 
The statistical reliability of that exercise has been criticized. It is unclear whether 
professional statistical advice has been taken on the appropriateness of combining 
the absolute increases in summary and solemn prosecutions derived from one 
exercise with the likely distribution of crimes from another exercise.  
 
36. Perhaps more significantly, the FM proceeds on the assumption that the 
proportion of “additional” prosecutions which result in a conviction will reflect current 
experience and that the pattern of disposals will be the same: paras. 187, 233. The 
former assumption is open to question. Under the new regime, cases in which there 
is no corroboration will no longer be withdrawn from juries. Likewise, juries will no 
longer be directed that they can only convict if they find the essential facts proved by 
corroborated evidence. In these circumstances, the incidence of convictions may 
change – and may change across the board. If that is correct, an assessment which 
simply applies the existing proportion of cases in which a conviction is secured to the 
“additional” cases prosecuted would underestimate the costs to SPS and local 
authorities. The extent of the underestimate is unknown but it may be significant.  
 
37. The figures used by SPS give a “low estimate”, “best estimate” and “high 
estimate”. The “best estimate” derives from the COPFS “best estimate” of the 
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additional number of prosecutions: we have commented on this above. SPS is 
reported as expressing the view that it could accommodate the “best estimates” 
within existing flexibility (while commenting on the limits of that flexibility): para. 194. 
At the same time, SPS makes clear that the wide range of potential effects means 
that it is not possible to say whether the proposal would trigger a need for additional 
prison places (i.e. capital spending on prisons): para. 195.  
 
38. If the proposal were to result in a higher number of convictions for sexual 
offences, it would follow that there would be an increase in the number of individuals 
with convictions on the Sex Offenders Register. It is unclear whether or not this has 
been taken into account when assessing the additional costs to local authorities.  
 
39. The Faculty does not know whether it is realistic to characterize the additional 
staff time required of local authorities as an “opportunity cost”: para. 235. The 
Committee may wish to explore this with the Prison Service and local authorities.  
 
If relevant, are you content that your organization can meet the financial costs 
associated with the Bill which your organization will incur? If not, how do you 
think these costs should be met?  
40. Not relevant to the Faculty of Advocates.  
 
 
Does the FM accurately reflect the margins of uncertainty associated with the 
estimates and the timescales over which such costs would be expected to 
arise?  
41. No. Specifically, the FM does not accurately reflect the margins of uncertainty 
associated with the estimated costs associated with the proposed abolition of 
corroboration. The reasons for this are set out above.  
 
Do you believe that the FM reasonably captures costs associated with the Bill? 
If not, which other costs might be incurred and by whom?  
42. The Faculty does not believe that the FM reasonably captures costs 
associated with the Bill, specifically the costs associated with the abolition of 
corroboration. The reasons for this are set out above.  
 
Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify those 
costs?  
43. The Faculty offers no additional comment in response to this Question.  
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RESPONSE  

by 

FACULTY OF ADVOCATES 
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on 

REFORMING SCOTS CRIMINAL LAW AND PRACTICE:  

THE CARLOWAY REPORT 

  

 

GENERAL RESPONSE TO THE CONSULTATION   

 

 

1. The matters raised in this Consultation Paper are of fundamental 

importance to the administration of justice in Scotland. They 

should be the subject of full consideration by a Royal 

Commission on the criminal justice system in Scotland or other 

similar inquiry with the widest possible remit.  In particular, if 

the requirement of corroboration is to be reviewed, this should 

be done as part of a review of the Scottish criminal justice system 

as a whole. 

 

2. The requirement of corroboration is central to the current 

operation of the criminal justice system in Scotland. If that 

requirement were to be abolished, an accused person could be 

convicted of the most serious crime on the uncorroborated 

evidence of a single witness whom seven out of fifteen jurors do 

not believe. The proposition only has to be stated to be seen to be 

unacceptable in any modern system of criminal justice.  

 

3. The proposal to abolish corroboration requires a number of 

questions, which are identified in the body of the response, to be 

addressed. A central question is the alternative criterion which is 

to be applied by prosecutors when they are deciding whether or 

not to prosecute cases.  Corroboration cannot be abolished 

without dealing with this issue.  This criterion is of such public 
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importance that it should be the subject of informed public 

debate and be articulated in statute.  

   

4. In addition to the present Consultation Paper, the Scottish Law 

Commission has recently made recommendations for major 

reform of the law on similar fact evidence and Michael McMahon 

MSP is currently consulting on a proposal for a bill on Criminal 

Verdicts.  The implementation of any one of these proposals 

would have significant consequences for the criminal justice 

system.  The Faculty does not accept that our criminal justice 

system is so defective that it needs radical change on all these 

fronts.  But if there really is a case for wholesale reform, the 

system should be reviewed as a whole by a body with the widest 

remit to consider all these issues together.  

 

5. The Faculty’s responses to the particular questions asked in this 

Consultation should be read subject to and in light of this general 

response.  

 

 

ARREST AND DETENTION  

 

Question 1 

 

6. The Faculty would support the simplification, clarification and 

modernisation of the law of arrest and detention in light of the 

European Convention.  

 

7. The key requirements of any simplification and clarification of 

the law are these:-  

 

(i) that individuals should not have their liberty restricted without 

good reason, sufficient to justify the restriction of liberty;  

 

(ii) that an individual who has been taken into detention or custody, 

should be released at the earliest possible opportunity unless 

there is good and sufficient reason for continued detention or 

custody;  

 

(iii) that there should be appropriate safeguards: (a) to ensure that any 

detention is lawful; (b) to ensure that persons in custody are 

treated appropriately while in custody; and (c) to ensure that 

detention or custody continues no longer than is justified; and  

 

(iv) that any exercise directed to the gathering of evidence (including 

the questioning of the suspect) should respect the suspect’s Article 

6 rights.  
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8. There are two fundamental rights in play here: the right to 

liberty, articulated in Article 5 of the Convention; and the right to 

a fair trial, articulated in Article 6. Both must be fully respected 

by any reform of the law.  

 

9. The Faculty agrees with Lord Carloway’s recommendation that 

the police should have a power of arrest on reasonable suspicion 

that the arrested person has committed a crime.  It does so, 

though, in the context of agreeing also with Lord Carloway’s 

recommendation that a suspect should not be detained unless his 

or her detention is necessary and proportionate. The mere fact 

that the police have reasonable suspicion that a person has 

committed a crime, on its own, is not and should not be sufficient 

reason to deprive that person of liberty beyond the formal step 

of arrest.  

 

10. As Lord Carloway recommends, a person should be advised of 

the reason for his or her arrest. As with the current law on 

detention, a written record should be made and kept of the time 

of arrest, the reason for the arrest, and confirming that the 

suspect has been told that reason.   

 

 

Question 2  

 

11. The Faculty agrees with this recommendation. In practice, the 

police do not always charge a suspect prior to reporting a case to 

the Procurator Fiscal and the charges ultimately brought are 

often different from those levelled by the police. However, it is, in 

the Faculty’s view, essential that the suspect is told: (a) that the 

case is being reported to the Procurator Fiscal; and (b) the 

reason why the case is being reported to the Procurator Fiscal. 

Again, a written record should be made and kept of these 

matters. Lord Carloway’s proposal envisages that after charge 

the suspect may be subject to further interview only on the 

authority of the Court. This should also be the case where the 

suspect is not the subject of charge but of report to the fiscal. One 

could otherwise envisage the police choosing not to charge , but 

reporting to the fiscal, with a view to continuing or repeating 

interviews.  

 

 

 

Question 3  

 

12. No.  The Article 6 rights of the suspect must be respected 

whether or not he has been detained or arrested.  If, for example, 

the police were to decide to interview a suspect without 

arresting or detaining him, they should first give him an 
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opportunity to take legal advice.  In Ambrose v. Harris the UK 

Supreme Court held that it is not contrary to Article 6 for the 

police to ask certain limited questions of a suspect who has not 

been arrested or detained even though the suspect has not had 

access to a lawyer. But  Ambrose should be not be taken to justify 

any type or degree of questioning of a suspect  who has not been 

arrested or detained without giving the suspect the opportunity 

to consult a lawyer. The issue is one on which there is limited 

authority as yet from the European Court of Human Rights.  

   

 

Question 4  

 

13. The question mis-states Lord Carloway’s recommendation. Lord 

Carloway recommended that a suspect should not be detained 

unless it is necessary and proportionate to do so, and in 

particular that the suspect: (a) is liable to escape; (b) will not 

appear at an appointed court diet; (c) is likely to commit further 

crimes; or (d) may destroy evidence, interfere with witnesses or 

otherwise obstruct the course of justice. He further 

recommended that in determining whether a suspect’s detention 

or continued detention is necessary and proportionate the 

nature (including the level of seriousness) of the crime and the 

probable disposal if convicted must be taken into account. Only 

in exceptional circumstances should a person be detained where 

the charge does not involve an imprisonable offence. 

 

14. The Faculty understands the phrase “is liable to escape” to refer 

to flight risk generally and not just to escape from custody. The 

recommendation as formulated suggests, for reasons which are 

not evident, different degrees of likelihood or risk in respect of 

the various heads - “will not appear”, “is likely to commit” or 

“may destroy” – and this will require attention.  

 

15. Subject to these observations of detail, the Faculty agrees with 

Lord Carloway’s recommendation, taken as a whole. The nature 

and seriousness of the crime and the probable disposal are 

plainly relevant to the question of whether detention is justified. 

But the mere fact that the charge involves an imprisonable 

offence should not be sufficient on its own to justify continued 

detention. Potentially imprisonable offences are regularly dealt 

with by alternatives to prosecution such as fiscal fine. Lord 

Carloway has identified the particular circumstances which may, 

depending on the circumstances, justify continued detention.  

 

16. If, following arrest, the police decide to detain a suspect, a 

written record should be made and kept to that effect, including 

a short statement of the reason or reasons why it was considered 

necessary to detain the suspect. As we state below, early access 
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to a lawyer is an essential safeguard to ensure that suspects are 

not detained unnecessarily or inappropriately.  

 

 

CUSTODY 

 

Question 5  

 

17. The Faculty agrees with Lord Carloway’s recommendation. The 

maximum period of detention should be no greater than the 

period within which it would be reasonable to expect the police 

to decide whether or not to charge the suspect or to refer the 

case to the procurator fiscal. If a longer period were to be 

allowed, there would be a risk that individuals would be 

routinely held up to the maximum. Although it is suggested that 

there is a small number of cases in which the 12 hour period 

would not suffice, it might be reasonable to anticipate that these 

are cases where the police would be justified in reporting the 

case to the fiscal at an early stage and where there would be a 

basis for seeking authorization for continued detention of the 

suspect pending appearance in court.  

 

 

Question 6 

 

18. If any extension of the 12 hour period is to be contemplated, this 

should be permitted only on a judicial warrant.  

 

 

Question 7  

 

19. The Faculty agrees with this proposal. Further, a record should 

be made and kept of the fact of the review and of the reasons for 

any continued detention of the suspect. This is an important 

safeguard against individuals being detained for longer than is 

truly necessary and proportionate.  

 

 

Question 8  

 

20. This question raises essentially practical issues upon which the 

Faculty is not best placed to comment. The period of detention in 

custody before appearance in court should be as short as 

practicable.  

 

 

 

 

 



ADVOCATES LIBRARY    PARLIAMENT HOUSE    EDINBURGH   EH1 1RF 

Question 9  

 

21. The Faculty agrees that the police should be able to report a case 

to the fiscal without first charging the suspect, and that a formal 

charge should not be necessary at that stage in order to justify 

continuing to hold the suspect for first appearance in court 

(assuming the suspect’s detention to be otherwise justified as 

necessary and proportionate and assuming an appropriately 

short period before first appearance). However, the suspect 

should be advised of the reasons why he is to be detained at that 

time – and be told both: (i) the reason why the case is being 

reported to the fiscal; and (ii) the reason why it is considered 

necessary and proportionate to continue to continue to hold him 

in custody for first appearance. A written record should be made 

and kept recording those reasons and that the suspect has been 

advised of them.  

 

 

 

 

LIBERATION FROM POLICE CUSTODY  

 

 

Question 10  

 

22. The Faculty agrees that the police should have the power to 

liberate a suspect from custody on condition that he attend for 

interview at a subsequent date.  The Faculty considers that this is 

the only condition which the police should be permitted to 

impose on liberation. The Faculty would not support giving the 

police – as opposed to a judge - power to impose other 

conditions on the liberty of the citizen.  

  

23. So far as the power to require the suspect to return for interview 

is concerned, the Faculty would regard this as an improvement 

on the current position, in which a suspect may be taken into 

custody at any hour of the day or night, and may, once he has 

been given access to a lawyer, be interviewed at that time. It 

would often be fairer that the suspect be given advance notice of 

the basis of suspicion, and advance notice of the interview. The 

suspect can then take legal advice and absorb that advice in 

advance of the interview.  It is more likely that the suspect’s 

solicitor will be able to attend an interview of which advance 

notice has been given. At the same time, the police are able to 

take their inquiries forward, and prepare for the interview on 

that basis.  

 

24. Legislation on this subject should address the question of 

disclosure by the police to the suspect’s lawyer. Without proper 
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disclosure of the case against the suspect, the lawyer’s ability to 

give informed advice and the suspect’s ability to take an 

informed decision will be hampered.  

  

 

Question 11 

 

25. The Faculty agrees that a limit of 28 days should be set on the 

power to require the suspect to return for interview. There 

should be a time limit and 28 days seems reasonable.  

 

 

Question 12  

 

26. This question raises a practical issue upon which the Faculty is 

not best placed to comment other than to observe that, if the 

police are to be given the power to require a suspect to attend for 

interview, the suspect is entitled to be given fair notice of the 

date and time of interview, not least so that he can arrange to 

take advice, and, indeed, so that he can make representations if 

the time is inconvenient.  

 

 

 

LEGAL ADVICE  

 

27. The Faculty agrees that a person who has been detained by the 

police should have a right of access to a lawyer as soon as 

practicable after his detention.  

 

  (i) Any citizen has a right to consult a lawyer at any time. The  

  real questions are: (a) whether or not the police may (or in what 

  circumstances they may) refuse a citizen that basic right; (b)  

  whether or not (or in what circumstances) the police should be 

  required positively to remind the citizen that he has a right to  

  consult a lawyer; and (c) whether or not legal aid should be made 

  available.  

 

  (ii) The deprivation of liberty is a circumstance in which the  

  opportunity to take legal advice is of particular importance. If the 

  police deprive someone of liberty, they should be required to  

  advise him at that time of his right to consult a lawyer.  The police 

  should not be permitted to refuse the lawyer access to his client in 

  such circumstances. The state should make legal aid available to 

  cover the cost of a consultation with a lawyer.  

 

  (iii) The purposes of access to a lawyer even though questioning is 

  not anticipated are these: (a) to ensure that any deprivation of  

  liberty is lawful and proportionate; (b) to secure the release of the 
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  suspect as soon as there ceases to be sufficient reason for  

  continued detention; and (c) to minimise the risk of mistreatment 

  during custody. If, of course, the police intend to question the  

  suspect, access to a lawyer is also required in order to secure the 

  suspect’s fair trial rights.  

 

 

28. The question of how legal advice may best be provided in a 

practicable way is a matter best addressed by solicitors who are 

involved in giving such advice. As a matter of principle, as Lord 

Carloway recommends, it is for the suspect or accused, who has 

been detained, to decide on the way legal advice is recorded. If 

the suspect wishes to have a face to face meeting with his lawyer, 

or, indeed, if the lawyer wished to have access to his client in 

detention, on what basis of principle could the police refuse to 

allow this?  

 

 

Question 14  

 

29. The Faculty does not foresee difficulties with this 

recommendation. The suspect, like any citizen, has a right to 

consult his solicitor. He is also not obliged to speak to the police 

if he does not wish to do so. If the suspect is to be interviewed by 

the police he should be reminded of his right to consult a lawyer, 

and given an opportunity to consult his lawyer before he speaks 

to the police.  

  

30. The wording of the caution requires careful consideration. The 

phraseology used in the question is, in the Faculty’s view, 

inappropriate. The suspect should be advised that he may have 

access to a solicitor as a right (and not simply if he wishes).  

 

 

Question 15  

 

31. The Faculty agrees with Lord Carloway’s approach.  

 

 

Question 16  

 

32. The Faculty agrees that the right to waive access to legal advice 

and the requirement that an appropriate record of any waiver 

should be made and kept (as of other matters) should be set out 

in legislation.  

 

33. It goes without saying that the right of access to legal advice can 

be waived only by someone who has been fully informed of that 

right. Indeed, the suspect should also be advised of the basis of 
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the suspicion against him and the reasons for his detention if he 

is being detained.  If the suspect is not fully informed, any waiver 

will not be effective.  

 

 

 

Question 17  

 

34. The Faculty agrees with Lord Carloway’s recommendation. What 

is under consideration is the position of a suspect who is: (a) 

suffering a deprivation of liberty; and/or (b) facing a criminal 

investigation. The issues at stake are significant. Sound advice 

will require not only legal knowledge and understanding, but 

may require the exercise of sound judgment with an eye to a 

future possible trial process. It is essential that any person giving 

such advice: (i) be properly qualified to do so; and (ii) be 

accountable professionally for the advice given.  

 

 

QUESTIONING  

 

 

Question 18  

 

35. The Faculty does not oppose this proposal, on the basis that the 

suspect will have proper access to informed legal advice before 

and during any interview, and also that no adverse inference 

would fall to be drawn from a decision on the suspect’s part not 

to answer questions.  Any questioning after charge or intimation 

that the case is being reported to the procurator fiscal should be 

under the control of the Court. An application to the Court in that 

regard should be made by the prosecutor (and not by the police). 

The defence should have an opportunity to make submissions to 

the Court as to whether any application should be granted. 

 

  

Question 19 

 

36. The Faculty agrees that the procedure of Judicial Examination 

should be abolished. It is little used. The accused should remain 

entitled to give a Judicial Declaration.  

 

 

Question 20  

 

 

37. The Faculty does not agree with this proposal. Application of the 

common law rules on fairness can result in the exclusion of 

evidence which has been improperly or unfairly obtained in 
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advance of, or at, trial. If these rules were to be replaced with the 

general Article 6 test, trial judges would exclude such evidence 

only if they could decide at the stage of considering the question 

(which in proceedings on indictment would often be at a 

preliminary hearing), that a fair trial could not take place if the 

evidence were to be admitted. Often the outcome will be to admit 

the evidence on the basis that for aught yet seen doing so will not 

result in an unfair trial – indeed on the basis that the question of 

whether or not there has in fact been an unfair trial will only be 

capable of being properly assessed once the trial has been 

concluded.  

 

38. The difficulty with this approach is that where, at the end of the 

trial, it has become apparent that the admission of the evidence 

had resulted in a breach of Article 6, the trial judge would have 

no option but to desert the case – or, if he did not take that step, 

the conviction would be quashed on appeal.  The consequence 

would either be wasteful retrials or, indeed, the risk that 

individuals who should be convicted would escape justice.  It 

would be far better to retain exclusionary rules of evidence 

which are capable of having practical purchase in advance of trial 

and which may be expected to secure that trials are conducted in 

a manner which will ultimately be held to be compatible with 

Article 6.  

 

 

 

CHILD SUSPECTS  

 

Question 21  

 

39. The Faculty agrees with this proposal. As the Consultation Paper 

recognizes, both domestic and international law treat persons as 

children for at least certain purposes up to the age of 18.  

 

 

Question 22  

 

40. The Faculty agrees with this recommendation. The requirement 

to take into account the best interests of the child as a primary 

consideration – though not necessarily the over-riding or 

paramount consideration – is expressed in the International 

Convention on the Rights of the Child which, though not part of 

domestic law, is binding on the United Kingdom in international 

law. The ICRC may be taken into account when assessing 

whether or not there has been an interference with Convention 

rights.  
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Question 23  

 

41. The Faculty does not agree that there should be any statutory 

articulation of the role of the parent, carer or responsible person. 

The purpose of giving a right of access to such a person is, 

speaking generally, a recognition of the vulnerability of the child 

and his or her dependence on his or her parent, as well as the 

parent’s interest in the care and guidance of the child. But it 

would be quite wrong, in the Faculty’s view, to articulate the 

parent’s role in statute. In particular, it is not and should not be 

the role of the parent in such a situation to promote or facilitate 

communication between the police and the child. To articulate 

such a responsibility in statute suggests that the parent is 

present to provide assistance to the police, rather than to 

provide moral support to and protection of the child.  

 

 

Question 24  

 

42. The Faculty agrees with this proposal.  

 

 

Question 25  

 

43. The Faculty agrees with this proposal.  

 

 

Question 26  

 

44. The Faculty agrees with this proposal.  

 

 

 

VULNERABLE ADULT SUSPECTS  

 

Question 27  

 

45. The Faculty agrees that there should be a definition of a 

“vulnerable suspect”. The Faculty does not agree that the 

definition should be framed by reference solely to the subjective 

view of the police officer authorizing detention. If a suspect is in 

fact vulnerable (and can be proved to be so), then he or she 

should be entitled to protection whether or not that vulnerability 

has been recognised by the police.  
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Question 28  

 

46. The Faculty has no comment on this question.  

 

 

Question 29  

 

47. The Faculty agrees that a vulnerable suspect should be provided 

with the services of an appropriate adult as soon as practicable 

after detention and prior to any questioning.   

 

48. The Faculty does not agree that the appropriate adult should 

have power to agree to the waiver by the vulnerable suspect of 

his right of access to a lawyer. In the Faculty’s view, a vulnerable 

suspect, like a child, should not be able to waive the right of 

access to a solicitor.  The right of someone who has been 

detained by the police to have access to a lawyer is a basic right. 

It would be objectionable for the appropriate adult, in effect, to 

have power to consent to its waiver.  

 

 

Question 30  

 

49. Appropriate adults should have training and qualifications such 

as to enable them to fulfill their role.  

 

 

 

CORROBORATION  

 

Question 31  

 

50. The Faculty does not agree that this conclusion can properly be 

addressed “setting aside any question about whether this 

would require other changes to be made”. The requirement 

for corroboration is not a rule which can be considered in 

isolation. It is at the heart of the day-to-day operation of the 

criminal justice system in Scotland.  

 

51. To set the Faculty’s response on this issue in context, it is 

necessary to describe at least in summary the way the 

requirement for corroboration comes to bear under the current 

law at different points in the criminal justice system. We set out 

below the position in solemn procedure. The same general 

position applies with appropriate adjustment in summary 

procedure.  

 

(1) The police. In the investigation of crime, the police require to be 

mindful of the requirement of corroboration. That requirement will 
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inform not only the course of the investigation, the scope of the 

investigation and determination of when it may be complete, but also 

decisions as to whether or not to report a case to the procurator fiscal.  

 

(2) The prosecutor.  

 

(a) Marking decisions. Prosecutors currently make marking decisions 

(decisions as to whether or not to prosecute) on the basis of two 

essential criteria: (i) is there sufficient evidence in law? and (ii) is a 

prosecution in the public interest? Generally speaking, in relation 

to serious crimes, where diversion from prosecution is not a 

realistic option, and there is corroborated evidence, the public 

interest will favour prosecution. If there is corroborated evidence 

this generally supports the view that there is a realistic prospect of 

conviction. In most cases the question of whether or not there is 

corroborated evidence is easily answered. Marking decisions can 

accordingly in many cases be taken relatively quickly essentially 

by reference to whether there is a sufficiency of evidence. This is 

the context in which, as the Faculty understands it, COPFS has 

moved away in recent years from routine precognition of cases.  

 

(b) At trial. At trial the prosecutor will seek to elicit evidence which 

would, if accepted by the jury (or, in summary procedure, the 

judge), be sufficient in law. If, in relation to any charge on the 

indictment or complaint, the evidence as it emerges at trial would 

not, taken at its highest, be sufficient in law, the prosecutor should 

withdraw that charge (and if the prosecutor does not do so, a no 

case to answer submission will be sustained by the judge).  

 

 

(3) The trial judge 

 

(a) Submission of no case to answer at close of prosecution case. If the 

prosecution has not led sufficient evidence in law to justify the 

accused being convicted of the offence charged or of any related 

offence of which he could be convicted under that charge (e g 

person charged with attempted murder could be convicted of the 

lesser charge of assault), the defence may make a submission at 

the close of the Crown case that there is no case to answer. This 

type of submission is made immediately after the close of evidence 

for the prosecution. The trial judge will require to rule on that 

submission and, if the judge sustains the submission, the charge in 

question will be withdrawn from the jury.  The trial judge has no 

power to withdraw a case from the jury on the basis that he is not 

satisfied with the quality (as opposed to the sufficiency) of the 

evidence. The question for the judge is whether there is evidence 

which, if it were to be accepted by the jury, would be sufficient in 

law.  
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(b) Submission as to sufficiency after the close of all the evidence. The 

defence may make submissions that: (i) there is insufficient 

evidence in law to justify the accused being convicted of an 

indicted offence or any other related offence of which he could be 

convicted under that charge; (ii) there is no evidence to support 

some part of the circumstances set out in the indictment (e.g. an 

aggravation such as permanent impairment). If the trial judge is 

satisfied that there is sufficient evidence in law to justify the 

accused being convicted of the indicted offence or any other 

offence then the judge must reject the submission and the trial 

proceeds as if no submission had been made. If the trial judge is 

satisfied that the evidence is insufficient in law to justify the 

accused being convicted of the indicted offence or of any other 

offence, the judge must acquit the accused of that charge. If the 

trial judge is satisfied that the evidence is only sufficient to justify 

the accused being convicted of another related offence, then the 

indictment will be amended accordingly. This type of submission is 

made after the close of all the evidence either before or after the 

prosecutor has addressed the jury on the evidence.  

 

(c) The judge’s charge. The judge will, in any event, require to consider 

whether or not there is evidence which, if accepted by the jury, 

would be sufficient in law for a conviction. Judges routinely advise 

juries to that effect. The judge will also direct the jury on the 

requirement of corroboration.  

 

(4) The jury. It is for the jury to decide whether or not it accepts any 

particular item of evidence and then to consider whether or not, on 

that basis, there is corroborated evidence of the essential facts. One 

consequence of the direction that there must be corroboration of the 

essential facts is that juries should not reach their decision based on 

one piece of evidence (say, a plausible witness, or a confession) 

without addressing the acceptability and effect of other evidence 

which is available to them.  

 

(5) Appeal. On appeal, the conviction will be quashed if, in fact, there was 

not evidence which, taken at its highest, satisfied the requirement for 

corroboration. Quite separately, the appeal court has the power to 

quash a conviction on the basis that no reasonable jury would have 

convicted the accused. This latter ground of appeal rarely succeeds: 

even if the appeal court has a transcript of the evidence, it recognises 

that the jury had the advantage of seeing and hearing the witnesses 

and of assessing their demeanour, and was in a position to assess the 

credibility and reliability of the witnesses in a way that the appeal 

court cannot do on the papers.  

 

52. The requirement of corroboration accordingly permeates the 

criminal justice system at every stage. The abolition of the 
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requirement would, if no other changes were made, create a 

system which would look quite different at every stage.   

 

(1) The police would presumably report cases to the fiscal on the basis 

that there was a single piece of evidence supporting each of the 

essential facts, namely: (a) that a crime had been committed; and (b) 

that the accused was guilty of the crime.  

 

(2) Assuming a single piece of evidence to support: (i) the fact that a 

crime had been committed; and (ii) that the accused was guilty of the 

crime, the only question for the prosecutor in deciding whether or 

not to prosecute the case, would (if no other change was made to the 

criterion to be applied by prosecutors in marking cases for 

prosecution) be whether the public interest favoured prosecution.  

 

(3)  On the assumption that there is at least a single piece of evidence 

supporting each of the essential facts, there would be no basis upon 

which the trial judge could withdraw a charge from the jury no 

matter how unsatisfactory the evidence 

 

(4)  Juries would be directed that they could convict on the basis of a 

single piece of evidence acceptable to them: (a) that the crime had 

been committed; and (b) that the accused was guilty of the crime.  

 

(5) An accused could be convicted on the uncorroborated testimony of a 

single witness (or some other item of uncorroborated evidence), even 

if seven out of the fifteen jurors disbelieve the witness. 

 

(6) On appeal, again assuming a single piece of evidence supporting each 

of those essential facts, the only basis upon which the appeal court 

could review the case by reference to the quality or sufficiency of the 

evidence would be the “no reasonable jury” test.  

 

 

53. The proposal to abolish the requirement of corroboration 

accordingly invites at least the following questions, the answers 

to which would be relevant to any decision as to whether it is a 

wise or appropriate step:-  

 

(1) What safeguards or guarantees are there to be that the police will not 

short-circuit the investigation of cases?   

 

(2) What criterion are prosecutors to apply when deciding whether or not 

to prosecute cases?  

 

(3) On the assumption that prosecutors are to be required to apply some 

criterion in deciding whether or not to prosecute, should the trial 

judge not have power to withdraw the case from the jury if, in fact, the 

evidence at trial does not meet that criterion?  
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(4) Separately, should trial judges be given the power – or indeed the duty 

in all or certain classes of case – to warn the jury of the dangers of 

convicting on the basis of uncorroborated evidence.  

 

(5) Is it acceptable that an accused could be convicted on the basis of one 

uncorroborated item of evidence even if seven out of the fifteen jurors 

do not accept that evidence or do not find it a sufficient basis for 

conviction?  

 

Investigation of crime  

 

54. There is a legitimate concern that if corroboration is not required 

then, even where it is potentially available, the police will not 

carry out exhaustive enquiries to discover it and the Crown, in 

certain circumstances, will simply not lead it. In the current 

climate where there are significant pressures on resources and 

pressure by way of time and cost there is a real possibility that 

only the bare minimum will be done. This could easily have the 

effect of causing, rather than preventing, miscarriages of justice 

for complainers as well as for accused persons. Often, it is the 

apparently minor piece of corroborative evidence that makes 

rather than breaks a case. For example, a complainer in an 

allegation of sexual assault through nerves, vulnerability or for 

some other reason presents to the jury as an unsatisfactory 

witness and on his, or her, testimony alone the jury would not be 

satisfied beyond a reasonable doubt. However the skilled 

prosecutor, at present, may be able to point to another piece of 

evidence, which not only provides the technical corroboration 

but also bolsters the credibility of the complainer and satisfies 

the jury to the required standard and a conviction follows. In the 

world without corroboration would the police be allowed the 

time and resources to establish if any such evidence existed or in 

order to meet targets and other demands would the unsupported 

evidence of the complainer be considered sufficient? 

 

 

Decisions to prosecute 

   

55. If corroboration were to be abolished without substituting any 

other criterion upon which prosecutors are to proceed when 

marking cases for prosecution, there would be great pressure on 

COPFS to prosecute any case where some evidence exists 

regardless of the quality of that evidence. Cases would be 

pursued and complainers subjected to the trial process where 

there was, in fact, no realistic prospect of conviction. Such a 

situation would be unfair both to complainers and to accused 

person and would involve a waste of public resources.  
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56.  It seems to be accepted or acknowledged that, if corroboration 

were to be abolished, prosecutorial marking decisions would not 

simply be based on a test of sufficiency (plus public interest), but 

would be based on some qualitative assessment of the evidence 

as a whole.  The comparative exercise carried out as part of Lord 

Carloway’s review used a “reasonable prospect of conviction” 

test.  The application of a qualitative test of this sort would 

depend significantly on individual judgment. Slightly different 

formulations of the test could, at least in theory, have a 

significant effect on the type and number of cases which would 

be prosecuted. Are prosecutors, for example, to prosecute any 

case where there is some evidence unless there is no reasonable 

prospect of conviction? Or are they to prosecute a case only if 

there is a reasonable prospect of conviction?  

 

57. In the Faculty’s view, the question of what test should be applied 

by prosecutors in the event of the abolition of corroboration is a 

question which cannot be avoided if corroboration is indeed 

abolished – indeed is intrinsic to the question of whether or not 

corroboration should be abolished. That question is one of great 

public interest. It should be the subject of explicit, informed and 

public debate, and any test should be prescribed by law.  

 

 

The role of the trial judge  

 

58.  If prosecutors are to apply a “reasonable prospect of conviction” 

test, or indeed, some other qualitative test, in deciding whether 

or not to mark a case for prosecution, what is to happen if the 

evidence as it in fact emerges at trial is not of a quality which 

should properly have been held to meet the test?  Surely the 

prosecutor should then be obliged to withdraw the case from the 

jury. And if the prosecutor were not do so, the trial judge should 

have the power to withdraw the case from the jury. It would 

surely not be acceptable to have a system in which, if the 

evidence does not come up to the standard which would have 

justified a prosecution in the first place, the defence could not 

make a submission to that effect, and the trial judge could not, 

withdraw the case from the jury.   

 

59. In any event, if the requirement of corroboration were to be 

abolished, the question of how the judge should charge the jury 

would have to be addressed. Judges would presumably, at least, 

have to direct juries that there must be at least one piece of 

evidence which the jury accepts and which supports each of the 

following facts: (i) that a crime has been committed; and (ii) that 

the accused is guilty of the crime. But should the judge be 

required to direct the jury on the need to consider all the 

evidence that they have heard and to consider whether there is 
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evidence which supports, or on the other hand, undermines, the 

Crown case?  If (as our system has hitherto assumed) there are 

dangers in convicting on the basis of uncorroborated evidence, 

judges should have the power, if they consider it appropriate to 

do so, to give juries a warning to that effect.  

 

 

Jury verdicts 

 

60. To remove the requirement of corroboration without addressing 

the majority verdict would, in the Faculty’s view, result in the 

unacceptable position that a person could be convicted on 

uncorroborated evidence of a single witness when seven of the 

jurors are not satisfied that the evidence is of a quality which 

would support a conviction (or, indeed, where seven members of 

the jury believed that the accused was innocent). The Faculty 

considers that there is a case for reforming the majority verdict 

in any event. Changing the majority verdict would, however, 

raise further issues, some of which are addressed in Mr. 

McMahon’s consultation.  The Faculty refers to its response 

dated October 2012 to Mr. McMahon’s consultation, a copy of 

which is attached. 

 

 

 

Resource implications  

 

61. Quite apart from these issues of principle, it seems to the Faculty 

that the resource implications of the proposal require to be 

addressed.  In order to assess the potential impact of the 

proposal on the resources required by the criminal justice 

system, it would be necessary to consider at least the following:  

 

(1) What is the likely impact on the number of cases reported to 

the procurator fiscal?  

 

(2) What is the likely impact on the resources required by COPFS 

in the precognition and marking of cases? 

 

(3) What is the likely impact on the number of cases which are 

prosecuted?  

 

(4) What is the likely impact on the incidence of convictions?  

 

62. In particular, it appears to the Faculty that there would be likely 

to be significant implications for the organization, staffing and 

resourcing of the prosecution service. If there were to be a 

material increase in the number of cases reported by the police, 

this would add to the work of the prosecution service.  In any 
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event, a qualitative assessment of the evidence as a whole, if it is 

to be done properly, is likely to be a more complex, anxious and 

time-consuming task than an exercise focused principally 

through questions of technical sufficiency. It is hard to see how 

the exercise could be done properly without a reversal of the 

trend away from precognition. Otherwise, in reality, the first time 

that a prosecutor would be in a position to assess the strengths, 

weaknesses and coherence of the evidence would be when the 

evidence is led at trial.  

 

63. Conflicting views appear to have been expressed as to the effect 

of the abolition of corroboration on the likely number of 

prosecutions.  The consultation paper reports (at para. 9.5) the 

exercise undertaken for the purposes of Lord Carloway’s review, 

which suggested that around 450 additional serious cases would 

have been prosecuted in court in 2010 applying a “reasonable 

prospects of conviction” test without a requirement for 

corroboration. The effect in relation to less serious cases is not 

discussed. The potential impact on the prosecution service of any 

increase in the number of less serious cases reported to the 

Crown would have to be considered in light of the recent report 

of the HM Inspectorate of Prosecutions on Summary Case 

Preparation, which identified that overloading of the COPFS 

already hinders proper case preparation. The consultation paper 

also states (para. 9.10) that Lord Carloway observed in his 

evidence to the Justice Committee that he would not expect the 

total number of prosecutions to increase.  Lord Carloway stated 

that some cases which are currently prosecuted might not be, if 

assessed on a qualitative test.  Depending on the actual effect on 

the number of prosecutions, there could be very significant 

consequences for the resourcing of both prosecutors and the 

courts. If there were indeed to be an additional 450 “serious 

cases” (a proportion of which, including serious sexual cases, 

would be prosecuted in the High Court), each of these cases 

would require resources to be devoted to their prosecution.   

 

64. Each of these cases would require the expenditure of legal aid on 

the defence and each of them would take up time and resource in 

the court system. If, on the basis of a considered analysis, it were 

to be thought right that these additional cases be prosecuted, 

then it would be right that the resources should be found, but it 

would, in the Faculty’s view, be rash to embark on a reform 

which would impose additional demands on prosecutors and 

courts without a detailed analysis of the practical implications, 

and without ensuring that the necessary resources would in fact 

be available.   

 

65. If the change in the law were to increase the number of 

convictions (as the Consultation Paper suggests), additional 
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resources would be required for the professional assessment, 

supervision and/or incarceration of persons convicted of serious 

offences.  

 

 

Conclusion  

 

66. The Faculty does not support the present proposal to abolish the 

requirement of corroboration. The Faculty adheres to its view 

that the reform of corroboration cannot be addressed without 

considering other structural features of the criminal justice 

system as a whole. In any event, the resource implications of the 

proposal have not, so far as the Faculty is aware, been adequately 

addressed.   

 

 

Question 31  

 

67. If the requirement for corroboration were to be removed, it 

would be necessary to address a number of features of the 

system. The criminal justice system requires to be one which, 

structurally, secures a fair trial within a reasonable time, and 

which secures that only guilty individuals are convicted. The 

Faculty rejects the proposition that this is something which 

depends on or can be established by evidence.  There is, for 

obvious reasons, no evidence as to how our system (with all its 

particular features) would operate without the requirement of 

corroboration in place.  

 

68. The Faculty has identified above a number of issues which would 

require to be addressed in order to assess the proposal that 

corroboration be abolished.  

 

 

 

OTHER CRIMINAL EVIDENCE ISSUES  

 

Question 33 

 

69. The test for sufficiency of evidence at trial and on appeal is 

currently the requirement that there must be corroborated 

evidence of the essential facts. For the reasons already stated, the 

Faculty considers that, in the absence of a review of the issue 

which addresses the various questions which the Faculty has 

identified in this response, this requirement should not be 

changed.  

 

70. The Faculty understands, though, that the question is directed to 

the question of sufficiency in the absence of a requirement of 
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corroboration. In that event, the test for sufficiency would 

presumably be that there would require to be one source of 

evidence of each of the essential facts – namely: (i) that a crime 

has been committed; and (ii) that the accused was guilty of the 

crime.  

 

71. As has been observed above, the removal of the requirement of 

corroboration will necessarily involve the substitution of a 

different criterion for the prosecution of crime, based, 

presumably, on qualitative factors. It seems to the Faculty that 

once such a criterion has been articulated, it should be applied 

consistently throughout the system and the trial judge should 

have the power to withdraw a case which does not meet that 

standard from the jury.  

 

 

Question 34  

 

72. The Faculty agrees with this proposal.  

 

 

Question 35  

 

73. The Faculty agrees that the current rule should not change.  

 

 

APPEAL PROCEDURES  

 

Question 36  

 

74. The Faculty takes issue with the way in which this question is 

framed.  The law provides for time limits in a variety of contexts 

both in civil and in criminal procedure, and in criminal cases 

both at first instance and on appeal. It goes without saying that 

such time limits should, as a general rule, be observed. But the 

law also, generally, recognises that the strict enforcement of time 

limits, in various contexts, could work injustice, and permits the 

court to vary such time limits, or to excuse non-compliance, in 

appropriate circumstances. There is no good reason not to apply 

the same approach to time limits in relation to criminal appeals. 

Indeed, the context – an accused’s last chance (apart from the 

SCCRC) to correct a miscarriage of justice in relation to a 

conviction or sentence - would suggest that, if anything, the 

interests of justice may justify a departure from the strict 

adherence to time limits more readily in this context than in 

some others.  

 

75. The ordinary sanction where an application is made late, and the 

court is not satisfied that it should exercise any dispensing 
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power, would be to refuse the application. The Faculty does not 

accept that there is a case for permitting the Court to order that 

particular steps should not be paid for out of public funds in this 

particular context. The practical effect of such a sanction would 

be that the lawyers involved would not be paid for the work 

which they had done in the representation of their client.  It is 

not to be assumed that lateness or delay is necessarily 

attributable to or involves fault on the part of the lawyers 

instructed by the appellant.  Lawyers who are at fault may, 

rightly, be sanctioned through complaints and professional 

disciplinary procedures. In practice, late applications may occur 

after a change of agency. The new agents may take the view that 

an application, though late, is in the appellant’s best interests. If 

counsel is asked to advise as to whether or not grounds of appeal 

are arguable, he or she must give advice, whether or not the 

application would be timeous or not. Counsel instructed to make 

the application is under well-recognised professional obligations 

in that regard. The risk of incurring a sanction of refusal to pay 

for late applications would deter agents from acting in such cases 

and would be unfair to counsel.  

 

76. In no other area of criminal legal aid work is the Court entitled to 

take the view that agents and counsel should not be paid for 

work legitimately undertaken. The Scottish Legal Aid Board 

ensures that it only pays for work reasonably done with regard 

to economy. The imposition of such a sanction would be likely to 

generate satellite litigation. Fairness would require that the 

lawyers involved should be entitled to appeal against any such 

sanction. And one could envisage that challenges to such orders 

would be made on behalf of appellants who were thereby 

disabled from advancing their appeals.   

 

 

 

Question 37  

 

77. The Faculty would support the simplification of the provisions 

for appeals. However it would be essential to ensure 

comprehensive coverage. For example, bills of suspension are 

available to challenge warrants. It is not clear that the proposal 

would bring warrants within the statutory appeal.  The Faculty 

would also observe that leave to appeal is currently not required 

for bills of suspension and advocation: if leave is required in 

relation to such cases, this would imply an additional limitation 

on access to the Court.  
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Question 38  

 

78. The Faculty wishes to comment on two matters: (a) the proposed 

amendments to the 1995 Act in respect of applications to lodge a 

Notice of Intention to Appeal late or to lodge a Note of Appeal 

late; and (b) the suggestion that further consideration should be 

given to whether the practice of trial counsel not appearing in 

appeal proceedings constitutes a problem, and, if so, what steps 

should be taken to solve that problem.  

 

Amendments to appeal provisions  

 

79. An appeal is the last opportunity – short of an application to the 

SCCRC – for challenging an alleged miscarriage of justice. The 

criteria for access to the Court should be articulated with that in 

mind.  The proposed amendments would set a very high test for 

applications to lodge a Notice of Intention to Appeal late or to 

lodge a Note of Appeal late and this is liable significantly to limit 

access to the Court for appellants who have not lodged the 

relevant document in time. It would not be enough to show cause 

for allowing the late Notice or Note, but it would have to be 

“special cause”. It is difficult to see how, in practice, the 

requirement that the grounds of appeal disclose that the appeal 

would “probably succeed on the grounds stated” could be 

applied in circumstances where there will have been no report 

from the Sheriff or Judge. By contrast, the test for timeous 

grounds is arguability. One consequence of setting the bar higher 

in this regard may be additional applications to the SCCRC.  

 

 

 Practice of trial counsel not appearing in appeal proceedings  

 

80. The Faculty would be willing to engage with any other bodies 

which are considering this issue, but would offer some general 

observations.  Firstly, the Faculty does not accept that there is a 

problem which requires to be addressed. There is a fundamental 

constitutional point at stake here – namely, that an accused 

person or appellant is entitled to instruct the counsel of his or 

her choice. While any counsel or solicitor advocate with rights of 

audience in the High Court should be competent to conduct any 

trial or criminal appeal, in practice, trials and appeals draw on 

different skills. It is not unreasonable for solicitors to advise their 

clients to instruct different counsel for these different tasks.  

Secondly, it is not self-evident that it is necessarily in the 

interests of justice that trial counsel also conduct any appeal. It 

may well be in the client’s interest, and indeed in the interests of 

justice, that a fresh mind should be applied to the case.  

Sometimes, indeed, an appeal point may relate to the way that 

the case has been conducted at trial. Thirdly, many appeals 
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involve questions of law arising from the judge’s charge or 

otherwise. Such appeals do not necessarily require any reference 

to the evidence at trial.  Even those cases that do require 

reference to the evidence can normally be dealt with on the basis 

of the Sheriff’s or Judge’s Report. Fourthly, there would be 

serious practical and logistical issues both for counsel and for the 

court if trial counsel were routinely required to deal with any 

appeal. Would trial counsel in such a position be required to 

withdraw from another trial commitment if it clashed with the 

appeal diet? Is this really in the interests of justice if, say, the trial 

is a complex case running over several weeks or months and 

counsel has been engaged from the outset?  

  

 

 

 

 

FINALITY AND CERTAINTY  

 

Question 39  

 

81.  The Faculty agrees with this proposal.  

 

 

Question 40  

 

82.  The Faculty agrees with Lord Carloway’s recommendation  

 

 

Question 41  

 

83.  The Faculty agrees with these recommendations.  
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