
1 

FINANCE COMMITTEE CALL FOR EVIDENCE ON THE LAND AND BUILDINGS  
TRANSACTION TAX (SCOTLAND) BILL 

 
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND  

 

Introduction 
1. The Law Society of Scotland aims to lead and support a successful and 
respected Scottish legal profession. Not only do we act in the interests of our solicitor 
members but we also have a clear responsibility to work in the public interest. That is 
why we actively engage and seek to assist in the legislative and public policy 
decision making processes. 
 
2. The Society’s Tax and Property Law committees (“the committees”) welcome 
the opportunity to comment on the Land and Buildings Transaction Tax (Scotland) 
Bill (“the LBTT Bill”) and have the following points to make. 
 
The Overall Policy Objectives 
3. The committees warmly welcome the various steps which have been taken in 
the LBTT Bill to introduce legislation which is simpler than the Stamp Duty Land Tax 
(SDLT) legislation and to make LBTT more closely aligned with Scots law and 
conveyancing practice. Since virtually all SDLT returns are submitted by solicitors, 
rather than by accountants or other tax advisers, the administrative burden of 
complying with the requirements of the SDLT legislation has fallen on members of 
the Society, and the introduction of a simpler regime for LBTT which is based on 
Scots law will be of considerable assistance to solicitors, and to their clients, in 
Scotland. 
 
4. It is generally accepted that the most challenging and problematic aspects of 
SDLT are the provisions relating to leases, partnerships and trusts.  
 
In relation to leases:- 
5. The committees welcome the exemption from LBTT for the grant, assignation 
or surrender of residential leases. 
 
6. The committees believe it is a positive step that provisions relating to non-
residential leases are not included in the LBTT Bill, and that options for a simpler 
code for non-residential leases are being considered by the LBTT Non-Residential 
Lease Stakeholder Group in which the committees and other stakeholders are 
involved.   
 
7. The committees also welcome the commitment of the Scottish Government to 
undertake further consultation with stakeholders in relation to partnerships and trusts 
with a view to bringing forward amendments at Stage 2 of the Bill.  
 
Progressive structure 
8. The committees support the introduction of a progressive rate structure for 
LBTT. The slab system of SDLT significantly distorts the market, resulting in the 
number of house purchases spiking at prices immediately below £250,000 where the 
rate changes from 1% to 3%. In addition, since SDLT is not payable on moveable 
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items, there is a temptation for purchasers to apportion more of the price to 
moveables than is justifiable. We understand that house builders are also under 
pressure to build houses which can be sold for a price below the £250,000 rate 
change. We believe that the proposed progressive structure for LBTT will eliminate 
these market distortions and reduce avoidance activity.  
 
9. In relation to commercial property, the committees are aware of the potential 
for Scotland to be perceived as non-competitive if the top rate of LBTT is higher than 
the top rate of SDLT since investors have more choice about where to invest. The 
committees would urge the government to ensure that this is not the case by giving 
some indication about the top rate of LBTT on commercial property as soon as 
possible. 
 
The Scottish Government’s approach to tax avoidance  
10. We welcome the fact that the notoriously complex anti-avoidance provisions 
in FA 2003 section 75A - C have not been replicated in the LBTT Bill. We do not 
believe that section 75A has acted as an effective deterrent as its scope is too wide 
and its application too uncertain.  
 
11. We also support the decision not to include in the LBTT Bill the 15% charge 
for the purchase of high value (over £2 million) residential property by companies or 
other non-natural persons which was introduced by Finance Act 2012. We believe 
that the proposal to introduce an LBTT charge on the transfer of shares in 
companies owning residential property is a more direct approach to the perceived 
mischief of the sale of residential properties in corporate wrappers and look forward 
to participating in consultation on this proposal.   
 
12. As mentioned in our response to the LBTT consultation, we are of the view 
that if there is an effective General Anti-Avoidance (or Anti-Abuse) Rule in the 
Scottish Tax Management Act, the targeted anti-avoidance measures announced 
this year as well as section 75A will not be necessary. The current situation results 
from layer upon layer of SDLT anti-avoidance provisions, which of themselves have 
given rise to more avoidance. This is why an effective GAAR (in conjunction with 
simplified tax rules) would be of greater benefit. We accept that there will be 
challenges in achieving a workable GAAR in the time available but look forward to 
contributing to the debate in connection with the consultation on the Scottish Tax 
Management Bill.  
 
The proposed exemptions within the Bill  
13. The committees support the exemption for residential leases other than ultra-
long leases– this is a welcome simplification.  
 
14. The committees believe there should be an exemption for certain categories 
of licences. It can be difficult to distinguish between a lease and a licence in Scotland 
and therefore the committees broadly support the proposal for licences not to be 
treated as exempt interests, so that LBTT will be payable if there is consideration for 
the grant of the licence. Further consideration needs to be given to whether certain 
categories of licences do merit exemption from LBTT.  
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The proposed reliefs within the Bill  
 
Sub-sale relief 
15. The LBTT Bill does not include a “sub-sale relief”. SDLT “sub-sale relief” 
applies where A contracts to sell to B, and B contracts to sell to C, and both 
contracts are completed at the same time. The SDLT sub-sale provisions mean that 
in general B does not pay SDLT. Currently the SDLT sub-sale provisions work by 
disregarding the first (A – B) part of the transaction, however they are currently being 
rewritten so that there will be a sub-sale relief which has to be claimed in an SDLT 
return.  
 
16. Very many SDLT avoidance schemes have utilised sub-sale relief, and the 
committees therefore have some sympathy with the Scottish Government’s decision 
not to include sub-sale relief in the LBTT Bill. The committees agree that it is highly 
desirable to ensure that the wide-scale SDLT avoidance activity which has been 
taking place is not replicated under LBTT.  
 
17. The committees do believe, however, that there is a case for a targeted sub-
sale relief which could be available in genuine commercial developments, as 
otherwise the LBTT payable in relation to developments in Scotland would be twice 
as much as the SDLT which would be payable on a similar transaction in the rest of 
the UK.   
 
18. In addition, it will be essential to avoid a double LBTT charge where a 
purchaser nominates another party to take title to a property. These so-called 
“nominee clauses” are used frequently, for example where a corporate purchaser 
has not determined which member of its group should take title to an asset at the 
time the contract was concluded, or where the company or other entity which is to 
take title has not yet been set up.  
 
Charities relief 
19. The LBTT Bill requires charities to be registered with the Office of the Scottish 
Charity Regulator (OSCR) in order to claim LBTT charities relief. We do not believe 
that this restriction is appropriate. Although UK charities which occupy property in 
Scotland are required to register with OSCR, UK charities which invest in property in 
Scotland are not, and such charities would therefore be denied LBTT charities relief. 
In addition, we believe that bodies which are recognised as charities in other 
jurisdictions should be able to claim LBTT charities relief.  
 
The treatment of non-residential leases   
20. In relation to SDLT on leases there are huge complexities which the 
committees and many other commentators have raised many times. As a 
consequence, it can be very difficult for solicitors and other tax advisers to calculate 
the SDLT on lease rentals, particularly for wind farm leases, leases with turnover 
rents and development leases.  The administrative burden is severe - in most cases 
more than one SDLT return is required, and in some cases many SDLT returns are 
required in relation to what is in reality a single lease.  
 
21. The committees welcome the fact that the SDLT lease rules have not been 
replicated and that a Non-Residential Leases Working Group has been established 
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to assess options for calculating tax chargeable on non-residential leases under 
LBTT. The committees are confident that this approach will help to achieve the 
Scottish Government’s objective that the LBTT lease provisions will be a better “fit” 
with Scots law and practice than the current UK SDLT lease code. 
  
Companies, trusts and partnerships 
22. As mentioned above, the committees agree that further work is needed in 
order to develop a simpler regime for LBTT in relation to partnerships and trusts, as 
compared with the SDLT rules. The SDLT partnership code is not fit for purpose due 
to its complexity and inconsistencies. The committees look forward to further 
consultation in relation to LBTT and partnerships and trusts.  
 
The role of Revenue Scotland  
23. The committees welcome the establishment of Revenue Scotland which will 
perform an essential role in the overall management of the devolved taxes and are 
encouraged to hear that the Revenue Scotland team is being expanded. The 
committees also look forward to being involved in the Devolved Tax Collaborative.  
 
24. The committees believe that an effective audit and enquiry system would 
increase compliance with LBTT and result in more tax being collected. It is 
particularly important to ensure that audit mechanisms are built into the new system 
wherever possible, for example an automatic comparison of the price reported to 
Registers of Scotland in connection with registration and the price included in LBTT 
returns; and a follow-up enquiry into all cases where there are discrepancies. We 
see an important role for Revenue Scotland in devising appropriate audit and enquiry 
systems.  
 
25. Clarity and certainty for taxpayers and their agents are key objectives, not 
only in relation to complex commercial transactions but also for individuals 
purchasing houses.  Access to comprehensible guidance which is available and has 
been “road tested” before the introduction of the tax will help enormously in the ease 
of operation of the tax.   
 
26. For reasons of cost, HMRC has tried to commoditise helplines which in many 
cases are staffed by non-technical personnel working to a script. This makes the tax 
payer/agent experience very difficult and the helplines of little use. No one calls the 
Stamp Taxes Helpline with technical queries, as the Helpline cannot answer them.  
This approach is counterproductive in terms of revenue-raising. Consideration 
should be given to adequately staffed LBTT helplines or drop-in centres in addition to 
comprehensive and easily accessible guidance. 
 
The role of Registers of Scotland  
27. The committees welcome the proposal for LBTT returns to be submitted to 
Registers of Scotland (ROS) using a new online system to be developed by ROS. 
The committees agree that the alternative of using HMRC to collect the tax would 
have been more costly and less flexible. Many of the difficulties with SDLT result 
from the overly complex SDLT online system, the fact that it is very difficult for 
HMRC to make changes to the online system and the regular periods when the 
SDLT online system cannot be used because rates are being updated. 
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28. It is essential that the new online system for LBTT is ready in sufficient time 
for it to be adequately tested by practitioners and for guidance to be prepared well 
before April 2015. The timetable is tight but achievable, and the committees look 
forward to working with the ROS project team to ensure that the LBTT online system 
is fit for purpose.  
 
29. The committees welcome the proposal for LBTT returns to be dealt with at the 
same time as registration. Currently an SDLT return has to be submitted to HMRC 
and an SDLT certificate, SDLT 5, obtained which has to be presented to Registers of 
Scotland in order for documents to be registered. Given that ROS will be dealing with 
the collection of tax as well as with registration, we recognise that submission of the 
LBTT return at the same time as registration will be a more streamlined process.  
 
30. There have been concerns that if it is necessary to pay LBTT before title to 
property can be registered, rather than 30 days after submission of the return which 
is the case with SDLT, this could cause serious difficulties as registration is 
extremely important in relation to land in Scotland, and payment of LBTT should not 
impede the registration process.  
 
31. We note, however, that payment in cleared funds before registration will not 
be required.  Instead “payment” will involve making arrangements satisfactory to the 
Tax Authority and we understand that the provision of a direct debit mandate, in the 
same way as for registration dues, is likely to amount to arrangements satisfactory to 
the Tax Authority. The committees will be keen to consider the proposed 
arrangements and guidance in more detail to ensure that the system will not cause 
any practical difficulties for solicitors or their clients in relation to the completion of 
property transactions and the registration process. 
 
 
 
 
 


