
FURTHER EVIDENCE IN RELATION TO LICENCES OF LAND/BUILDINGS 
 
1. To assist the Finance Committee in its consideration of the Land and Buildings 
Transaction Tax (Scotland) Bill, the Society’s Tax and Property committees thought it would 
be helpful to give some further evidence in relation to licences to occupy land and buildings. 
 
2. The background to what follows is that there are many, many examples of licences 
to occupy land and buildings. They are ubiquitous, and far more numerous than traditional 
"real" property rights such as ownership, lease and servitude (eg access rights).  Licences 
are personal contracts between two parties, like any other contract.  They aren't property 
rights1.  They happen to involve the right to occupy land or buildings but often that 
occupation right is wholly subsidiary to the main purpose of the contract2.   
 
3. Examples include (analysed by industry sector): 
 
Technology 
Satellite dishes 
Site sharing of radio phone masts 
Statutory wayleaves 
 
Tourism 
Festivals 
Markets: stalls/farmers' markets 
Hotel rooms 
Airport concessions (car hire companies/retailers) 
 
Construction 
Oversailing cranes 
Access rights 
Facilitating works on other land – eg widening access to benefit primary project/Section 75 
Agreement works 
Temporary compounds 
Siting of scaffolding on neighbouring ground 
 
Hospitality/Leisure 
Concerts 

                                                 
1
 The classic legal distinction between a "real" property right and a "personal" contractual right to occupy 

property is that the former holds good: even if the other party changes or goes bust; the latter does not.  Thus, 
the right of a tenant under a lease is a real property right because it holds good even if the landlord changes 
or goes bust; by contrast the right of the licensee under a licence to occupy property is defeated if the other 
party changes or goes bust,  (General example of the problem with mere personal contractual rights: 
customers of the failed electrical retail chain Comet holding gift vouchers recently found, following Comet 
going into administration, that their vouchers were worthless.  Why?  Because they were only personal 
contractual rights against Comet.  They were worthless if Comet went bust.  Put into a property context, the 
difference between leases and licences is that leases hold good for tenants even if the landlord changes (eg 
following a sale of the property), or if the landlord goes bust, but licences don't hold good for licensees in 
similar circumstances.  Licensees whose "landlord" changes, or goes bust, face being summarily ejected from 
the premises they occupy. 
 
2
 Sometimes it isn't, however: in practice, some licences are so like leases that they seem practically 

indistinguishable.  That gives rise to difficulties, both as regards legal analysis and, more importantly, the 
making of policy decisions about which (if any) licence transactions should be taxed as if they were lease 
transactions. 
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Sporting events 
Hotel operator management agreements (see annex, which explains various ways in which 
these arrangements can work) 
Conferencing 
Rights to occupy boxes in stadiums 
Pub licensee/management agreements 
 
Office 
Serviced accommodation 
Concessions 
Client/Industry Events 
 
Retail 
Concessions 
Stalls 
Fit out licences/licences for works 
Licences for fire escape over others land 
 
Landed Estates/Agriculture 
Contract farming 
Wood cutting 
Sporting rights (fishing/shooting) 
Moorings 
Seasonal grazing lets 
Landscaping contracts 
 
Site Assembly/Regeneration Projects 
Usually include mixture of licences for access, works, construction rights, lighting, 
landscaping etc as above  
 
Transport 
Aviation 
Runways/landings 
Fuel depots 
Storage (fuel/aircraft) 
 
Ships 
Moorings in harbours 
 
Buses 
Bus stops 
Bus depots 
 
4. The list is almost endless: indeed, legally, a licence to occupy exists where there is 
no commercial motive at all, such as when a café allows a local artist to display his/her 
works on their walls.  Licences also exist even in simple social situations such as when you 
invite friends round to your house for dinner - the legal reason your guests are not (illegal) 
trespassers is that they have been authorised (by invitation) to enter your home. 
 
5. The thing that all these transactions have in common is that they involve the 
permitted occupation of property other than by way of a formal legal property right like 
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ownership, lease or servitude. Sometimes the permission is given in return for a monetary 
payment (eg the conference industry); sometimes it is gratuitous (eg the dinner party3). 
 
6. The committees are of the view that NO licences to occupy land in Scotland should 
be subject to LBTT.  That view is reached partly as a consideration of the need for the tax 
regime in Scotland not to be significantly more disadvantageous than the equivalent regime 
in the rest of the UK (where licences are completely exempt from SDLT), and partly as a 
result of the legal and commercial difficulties which are likely to arise if the Scottish 
Government wishes to submit licences to occupy land to LBTT generally (even if some 
licences – such as forward funding agreements - enjoy specific exemptions).  That said, the 
committees of course accept that it is a matter of policy for the Scottish Government to 
determine whether (and, if so, to what extent) to tax licence transactions in Scotland.  If that 
is the decision reached, the committees wish to alert the Scottish Government to the legal 
complexities of the situation, and how easy it would be unwittingly to introduce legislation 
which could have hugely unintended consequences (and which may even involve, in 
certain sections of the press, a degree of ridicule). 
 
7. We have already stated above that it is the view of the committees that no licence 
transactions in Scotland should be subject to LBTT, just as no licence transactions in the 
rest of the UK are subject to SDLT.  However, if the Scottish Government does decide to 
tax licences in Scotland, it is in the view of the committees essential that they do so on the 
basis that licences are generally exempt (just as in the rest of the UK) but that certain 
categories of licence are taxed.  In other words, there is a "blacklist" of specific licence 
transactions which are taxable even though licences are generally exempt (as opposed to 
there being a "whitelist" of specific licence transactions which are exempt from tax even 
though licences are generally taxable). 
 
8. The reason for the committees holding that view is that the types of licence that exist 
are (as demonstrated above) so numerous that it will simply be impossible in practice to 
create a whitelist.  Any attempt to tax licences generally (while specifically exempting 
whitelist transactions) will inevitably result in many, many categories of licence being 
unintentionally potentially taxable.   
 
9. Just one example of the unintended consequences which might ensue arises in the 
context of forward funding transactions.  In a forward funding there is normally a sale of 
bare land by a developer to an investment purchaser/funder and a licence by the 
investment purchaser/funder back to the developer in relation to the construction by the 
developer of the building to be constructed and let on the bare land.  But, if licences are 
generally taxed, that will bring the exchange rules into play, as this common situation will 
involve the exchange of one taxable interest (the sale by the developer to the investment 
purchaser/funder of the ownership of the site) for another taxable interest (the licence by 
the investment purchaser/funder allowing the developer and his contractors and 
professional team to enter the site).  The resulting taxation analysis chaos in such a simple 

                                                 
3
 To make matters even more complicated, the property industry throughout the UK (including Scotland) also 

uses the word "licence" in a similar – but actually quite different – way.  If tenants of commercial property want 
to make (for example) alterations to their premises then they are generally prohibited from doing so unless 
their landlords consent.  Usually landlords do consent.  That consent is expressed in a legal document known 
as a Licence for Works (or similar).  It is indeed a licence, as it is essentially a permission to do something 
which would otherwise be unlawful.  (Like a driving licence or a liquor licence – if you don't hold them then you 
cannot lawfully drive or sell alcohol.)  But these licences are wholly different from the licences to occupy that 
we must consider for LBTT purposes: they are just general permissions to do something.  The licences we 
must consider are permissions to occupy land or buildings. It's important to bear in mind the difference. 
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and commonplace example will be extremely difficult, if not impossible, to unravel.  As we 
have said above, the ensuing mess would place Scotland in a very difficult position 
compared to the rest of the UK, and would surely invite ridicule from the press and other 
commentators. 
 
  
Annex 
 
Hotel Management Agreements (NB this would include similar agreements relating to the 
Licensed Trade such as pubs)  
 
It may be helpful to consider some parameters, taking a scenario/parties as follows; 
 
A = Mr Brown, Landowner of hotel or pub 
 
B = Hotel Management Limited (owned by Mrs Black) 
 
Property = Hilton Arms Hotel 
 
There are various options here: 
 
1. Contract for Supply of Services OR Contract for Employment 
 
In this scenario, Mr Brown would employ Hotel Management Limited (either as an 
employee (this would probably be Mrs Black in her personal capacity) or under a contract 
for services) to carry out works or services in Hilton Arms Hotel.   
 
So as an employee, Mrs Black might be employed as a cleaner or bar staff or cook.  Under 
a contract for services, Hotel Management Limited might be engaged to carry out building 
works to refurbish the hotel or to cater weddings and other functions. 
 
In this scenario, Mrs Black or Hotel Management Limited as appropriate are being paid for 
their services (whether under a contract of employment or a contract for services).   
 
There is a Licence implicit in the arrangement between Mr Brown and his employee/Hotel 
Management Limited to allow the employee/Hotel Management Limited to enter onto Hilton 
Arms Hotel.  This however cannot amount to a Lease as no payments are flowing from the 
employee or Hotel Management Limited to A in exchange for fixed rights of occupation. 
 
2. A Lease 
 
The opposite of the scale from category 1. is where Mr Brown grants Hotel Management a 
Lease of Hilton Arms Hotel.   
 
In order to comprise the Lease, as well as setting out the start and end dates, defining the 
premises (Hilton Arms Hotel) and specifying all the rights and obligations on Hotel 
Management as a Tenant under the Lease, the Lease will provide for Hotel Management 
Limited to pay rent to Mr Brown.  This may be a fixed sum or referable to for example 
turnover but, in this scenario this would constitute a Lease.  Depending on the duration and 
consideration, this Lease would be returned for SDLT purposes and, depending again on 
duration, registered in either the Books of Council and Session or Land Register. 
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3. Hotel Management Agreement 
 
This is the ‘middle’ scenario. 
 
Here, Mr Brown in effect “joint ventures” with Hotel Management Limited to run a business.  
Mr Brown contributes the Hilton Arms Hotel and Hotel Management Limited contributes 
their expertise in running a hotel and, hopefully, producing a profitable return for the 
business. 
 
This is seen/dealt with as a commercial contract between the parties i.e. it is treated as a 
personal agreement between the parties and can be terminated on various events – for 
example if Hotel Management Limited fail to turn a profit.    
 
The contract between the parties will set out the agreed commercial terms and obligations 
which will include the extent of Hotel Management Limited’s use of the Hilton Arms Hotel, 
the basic operational services which Mr Brown expects Hotel Management Limited to 
provide as part of the business, the responsibilities and obligations of each party in relation 
to ancillary matters such as obtaining/maintaining liquor licenses etc and, critically, the split 
of profit sharing/return.   
 
The basic position is that Mr Brown pays Hotel Management Limited an agreed ‘base’ fee 
to run and operate the hotel.  On the basis (and in the hope) that Hotel Management 
Limited will turn a profit, any profit generated will be paid over by Hotel Management 
Limited to Mr Brown on a shared basis in accordance with the terms of the Hotel 
Management Agreement.   
 
In these circumstances Hotel Management Limited accepts that they are partnering in a 
business relationship rather than acquiring a real right in relation to the property.  Hotel 
Management Limited accepts therefore that, should Mr Brown die or become insolvent, 
there contractual business arrangement is not transferable to Mr Brown’s successors. 
 
It is often the case that (1) Hotel Management Limited are operators of a number of hotels 
under similar agreements – either with Mr Brown or with Mr Brown and other owners and/or 
(2) Mr Brown owns more than one hotel and engages an operator for each on the same 
terms and conditions.  
 

 

 

 


