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Justice Committee
3rd Report, 2012 (Session 4)
Stage 1 Report on the Criminal Cases (Punishment and Review) (Scotland)
Bill
The Committee reports to the Parliament as follows²
PREFACE-RECENT EVENTS IN RELATION TO PART 2 OF THE BILL
1.
On Sunday 25 March, a Scottish newspaper published online a
document it described as the statement of reasons in the Megrahi case. The
QHZVSDSHU VDLG WKDW LW ZDV GRLQJ VR EHFDXVH LW KDG UHFHLYHG 0HJUDKL¶V
permission and because it was in the public interest to do so. It also
indicated that these factors provided a robust legal case for disclosure
should data protection concerns be raised. It indicated that it had made a
very few redactions to protect the names of confidential sources and private
information.1 The Scottish Criminal Cases Review Commission has
confirmed that, whilst it has not considered the document in detail, it
appears at first impressions to be the statement of reasons in the Megrahi
case.2 This online publication occurred three days before the Committee was
due to agree this report. The Committee notes that this is a hugely
significant development, given the policy intentions behind Part 2 of the Bill.
We have sought, at this very late stage, to take account of it in the text of the
report. However, we also consider that it is important that we place our
consideration of the evidence received before the Parliament in full. In this
regard, it is worth underlining that, whatever the main intentions behind Part
2, it is drafted in general terms and may still be relied upon in future cases.
The Committee also wishes to make clear that we are in principle firmly on
the side of openness and transparency in relation to the Megrahi statement
of reasons and have always wished to see it published in as complete a
state as is legally possible.

1

The Committee has had no opportunity to consider the online document but notes that the online
document, which is a PDF, runs to 802 pages. Previous indications were that the statement of
reasons was 821 pages long.
2
http://www.sccrc.org.uk/ViewFile.aspx?id=544 [Accessed 28 March 2012]
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS
General
2.
The Committee supports the general principles of the Bill (see paragraphs 94
and 134).
3.
The Committee appreciates that the policy aims behind both Parts of the Bill
are perhaps unusually narrow for an Executive Bill but still considers that the
Scottish Government might have benefited from consulting more widely before
introduction.
Part 1 ± punishment part of non-mandatory life sentences
4.
The Committee is supportive of the aim of Part 1 of the Bill in seeking to
address the anomaly identified in the Petch and Foye case whereby a life prisoner
is likely to have a parole hearing earlier than a non-life prisoner sentenced for a
similar crime.
5.
The Committee accepts that the existing legislative framework on nonmandatory life sentences is already a complex area of law. However, we also note
the difference of views between the Scottish Government, which considers the Bill
to provide a clear framework for judges to use when calculating the punishment
part of non-mandatory life sentences, and those expert witnesses who consider
the legislation overly complex. These views are difficult to reconcile. It may be that
the Bill is acceptable in the interim to rectify an anomaly that has arisen at short
notice. To that extent the Committee is supportive of the general principles of Part
1 of the Bill. The Committee returns to possible long-term solutions later in this
report.
6.
The Committee seeks an assurance from the Scottish Government that
procedures are in place so that victims and witnesses are able to fully understand
what the sentences handed down by the courts mean in practice.
7.
On the basis of the evidence received, the Committee is generally satisfied
that the proposals in Part 1 of the Bill are ECHR-compliant. However, we are not
certain whether the possibility of double-counting (discussed further below) might
give rise to difficulties in relating to the requirement for comparative justice under
the ECHR.
8.
The Committee invites the Scottish Government to consider whether the
SRWHQWLDO IRU ³GRXEOH FRXQWLQJ´ XQGHU VHFWLRQ %   UHIHUUHG WR E\ ZLWQHVVHV DW
Stage 1 give rise to any concerns. The Committee also notes the Faculty of
$GYRFDWH¶VYLHZVDVWRSRWHQWLDODPELJXLW\LQWKHGUDIWLQJRIVHFWLRQ$ ).
9.
The Committee is attracted by the relative simplicity of alternative
approaches to the drafting of Part 1 proposed by some witnesses at Stage 1.
Following the assurance from the SHRC that it believes these approaches to be
ECHR compliant, the Committee invites the Scottish Government to consider
whether a less prescriptive approach would be clearer and more appropriate.
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10. The Committee seeks an update from the Scottish Government on when the
relevant sentencing provisions in the Custodial Sentencing and Weapons
(Scotland) Act 2007 will be brought into force.
Part 2 ±disclosure of information obtained by Scottish Criminal Cases
Review Commission
General points
11. The Committee recognises that publication of the statement of reasons in the
Megrahi case might serve a relatively limited purpose as it is unlikely to resolve all
outstanding issues. However, we are supportive in principle of there being as
much openness as possible about the reasons why Megrahi was allowed to make
his appeal.
12. The Committee also notes that the Bill is in general terms and may apply in
future to cases other than that of Megrahi. However, the main policy aim behind
the Bill has been to facilitate the publication of the statement of reasons pertaining
to that case. The Committee invites the Scottish Government to consider whether
UHFHQWHYHQWVSURYLGHDQRSSRUWXQLW\WRFRQVLGHUZKHWKHUWKH%LOO¶VSURYLVLRQVDUH
robust enough to apply in circumstances other than the Megrahi case.
13. Whilst the Committee notes that the intended main purpose of Part 2 appears
to have been superseded, the Committee supports there being as much openness
as possible in relation to abandoned appeals arising from a reference from the
SCCRC, subject to there being a substantial public interest. The Committee
therefore supports the general principles of Part 2 of the Bill, but recognises that
there has been very little opportunity to take evidence on the general applicability
of Part 2.
Provisions in the Bill
14. Following recent events, the Committee notes that the question whether the
SCCRC is the appropriate body to undertake (a) the administrative process of
preparing the Megrahi statement of reasons for publication, and (b) the final
decision whether to publish the statement (or a redacted version of it) may have
been superseded by events.
15. However, the Committee is clear that the SCCRC would generally be the
appropriate body to undertake the administrative process envisaged under Part 2
of the Bill.
16. In relation to the final decision-making process, the Committee notes the
6&&5&¶VHYLGHQFHWKDWLWZRXOGKDYHEHHQZLOOLQJWRWDNHWKHGHFLVLRQWRSXEOLVK
the Megrahi statement given the appropriate legal tools. The Committee invites the
Scottish Government to consider whether it would be of benefit, for future cases, if
the factors the SCCRC should take into account in determining whether to
disclose information should be expressly set out (whether in the Bill or, for
instance, in guidance from the Scottish Ministers.) If so, it appears to the
Committee that the public interest should be a key consideration.
17. The Committee broadly welcomes the provisions in Part 2 relating to the
notification of interested and affected parties and notes, in particular, the
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,QIRUPDWLRQ &RPPLVVLRQHU¶V YLHZ WKDW WKH\ PD\ KHOS HQVXUH WKDW LQIRUPDWLon is
disclosed in compliance with data protection requirements.
18. In relation to information emanating from foreign authorities under
international agreements, the Committee notes that the Bill in effect gives the
authority a veto power over the disclosure of such information. This might be
considered contrary to the principles underlying Part 2, but the Committee accepts
that the inclusion of such a provision may be practically unavoidable.
19. The Committee notes that the Bill makes it possible for the SCCRC to publish
an incomplete statement of reasons, but requires the SCCRC to make this
expressly clear, as well as to explain the context in which information is being
disclosed. This appears to be a measured approach. On the other hand, questions
would be raised about the disclosure of a statement that has been substantially
redacted, given the aim of openness and transparency that lies behind Part 2 of
WKH %LOO :H DOVR QRWH WKH 6&&5&¶V FRPPHQWV WKDW WKH\ ZRXOG EH XQOLNHO\ WR
publish the Megrahi statement ifIROORZLQJUHGDFWLRQLWKDGEHFRPH³XQEDODQFHG´
and recommend that similar reasoning should be applied in any future cases.
Data protection and other potential obstacles to disclosure
20. The Committee notes the recent publication of a redacted version of the
Megrahi statement of reasons by a Scottish newspaper, but considers it useful to
set out our conclusions on the applicability of data protection law to the SCCRC.
21. The Committee is not persuaded by the argument that any data protection
obstacles could have been avoided through the Cabinet Secretary for Justice
exercising an order-making power rather than introducing a Bill. The legal position
is clear: the Parliament does not have the power to override data protection law
whether by primary or secondary legislation.
22. The Committee notes the emergence of an apparent consensus among key
stakeholders that one of the conditions permitting the lawful disclosure of personal
data and sensitive personal data (that the processing is necessary for the
administration of justice) may be applicable. This would permit the publication of
information in the statement of reasons whether or not consent was obtained. If
this is ultimately accepted, then an order enabling disclosure from the UK
Secretary of State for Justice would not be necessary.
23. The Committee invites the Scottish Government to clarify whether it
considers there would be any legal benefit or disbenefit, in terms of data protection
law, in altering the current test to be applied by the SCCRC in determining whether
to publish a statement of reasons (for instance by providing that this is, under
certain circumstances, a duty rather a power).
24. The Committee notes that if the SCCRC acted in compliance with the data
protection principles in releasing information, this does not necessarily mean that
human rights considerations would not arise. This would need to be taken account
of particularly in circumstances where the SCCRC disclosed sensitive personal
data without express consent. However, the Committee has no reason to believe
that this is an insurmountable legal difficulty.
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25. The Committee invites the Scottish Government to consider the points raised
by the SCCRC on legal professional privilege and on whether it would be possible
to competently address this within the Bill.
Delegated powers in the Bill
26. The Committee notes that there are two competing views on the scope of
section 2(2), which concerns the power to amend primary legislation on
sentencing by subordinate legislation. The Committee recommends that the
Scottish Government give further consideration to the drafting of this provision
prior to Stage 2.
Financial aspects of the Bill
27. The Committee would welcome a response from the Scottish Government to
the financial concerns raised by the SCCRC, and on whether the Scottish
Government considers that these have been superseded by recent events.
INTRODUCTION
28. The Criminal Cases (Punishment and Review) (Scotland) Bill3 was
introduced on 30 November 2012 by Kenny MacAskill MSP, Cabinet Secretary for
Justice, and was referred to the Justice Committee for Stage 1 consideration. It
has also been considered by the Finance Committee and Subordinate Legislation
Committee.
29. The Bill deals with two distinct issues.4
30. Part 1 of the Bill amends the rules about the punishment part of nonmandatory life sentences imposed in criminal cases. This is considered necessary
by the Scottish Government to address an issue arising from the March 2011
Appeal Court judgement, Petch and Foye v HM Advocate. This concerned the
time Morris Petch5 and Robert Foye6 must serve in prison before they become
eligible to apply for parole.
31. Part 2 of the Bill amends Part XA of the Criminal Procedure (Scotland) Act
1995. This is in order to set out a procedure for enabling the disclosure of
information obtained by the Scottish Criminal Cases Review Commission
(SCCRC) in circumstances where an appeal against conviction has been
abandoned or has otherwise fallen following an SCCRC referral to the appeal
court. Although the reforms being proposed in Part 2 are of general effect, the

3

Criminal Cases (Punishment and Review) (Scotland) Bill, as introduced (SP Bill 5, Session 4
(2011)). Available at:
http://www.scottish.parliament.uk/S4_Bills/Criminal%20Cases%20(Punishment%20and%20Review
)%20(Scotland)%20Bill/Bill_as_introduced.pdf
4
The Bill also has a Part 3, containing standard provisions on commencement and short title,
which do not require to be commented upon.
5
Morris Petch was found guilty of two charges of rape in 2007 and sentenced to (discretionary) life
imprisonment.
6
Robert Foye pled guilty to a charge of rape in 2008 and was given an Order for Lifelong
Restriction.
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Policy Memorandum7 makes clear that the changes are in response to the case of
Abdelbaset Al-Megrahi, convicted in 2001 for the Lockerbie bombing.
Overall structure of Bill
32. The Committee notes that the Scottish Government has brought forward
these two very disparate issues in a single Bill. The Committee notes that such an
approach is not unprecedented in Scottish Parliament legislation and can
sometimes be justified on pragmatic grounds (eg scheduling of legislation).
However it does have the potential to create some handling difficulties when the
legislation is being considered. One witness also deprecated the practice of
FRPELQLQJGLIIHUHQWSURYLVLRQVRQGLIIHUHQWPDWWHUVLQRQH$FWRQWKHJURXQGWKDW³LW
makes life more difficult foU DQ\RQH WU\LQJ WR ILQG WKH ODZ RQ DQ\ PDWWHU´   7KH
Committee has some sympathy with this view.
Policy memorandum and pre-introduction consultation on the Bill
33. Under Rule 9.6.3 of Standing Orders, the Committee is required to report on
WKH%LOO¶V3ROLF\ Memorandum.
34. The Committee considers the Policy Memorandum to provide an adequate
explanation of the policy intentions behind both main Parts of the Bill.
Consultation
35. The Policy Memorandum must comment on any consultation prior to the Bill
being introduced. Unusually for a non-emergency Executive Bill, there was no
formal consultation on the content of either Part. In relation to 3DUW  WKH %LOO¶V
Policy Memorandum said that the provisions were intended²
³to put back in place policy that existed prior to the Petch and Foye
judgement being made in March 2011. As such, the provisions do not
implement new policy, but rather respond very specifically to the terms of a
MXGJHPHQW´8
36. In relation to Part 2, the Scottish Government indicated that it did not
consider consultation to be necessary because it has repeatedly been clear as to
its legislative intentions in relation to the Megrahi case. The Scottish Government
stated, however, that it informally consulted the SCCRC.
37. The Committee appreciates that the policy aims behind both Parts of
the Bill are perhaps unusually narrow for an Executive Bill but still considers
that the Scottish Government might have benefited from consulting more
widely before introduction. This is particularly the case given (a) concerns over
the complexity of the drafting of Part 1 and (b) uncertainty over the impact of data
protection law in relation to Part 2 (both issues discussed later). Experts from

7

Criminal Cases (Punishment and Review) (Scotland) Bill. Policy Memorandum (SP Bill 5-PM,
Session 4 (2011)), paragraph 5. Available at:
http://www.scottish.parliament.uk/S4_Bills/Criminal%20Cases%20(Punishment%20and%20Review
)%20(Scotland)%20Bill/Policy_Memo.pdf
8
Policy Memorandum, paragraph 66.
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outside the Scottish Government may have been able to assist it on these issues
before the Bill was introduced.
Parliamentary scrutiny at Stage 1
38. On 6 December 2011, the Parliamentary Bureau agreed to refer the Bill to
the Justice Committee as lead committee at Stage 1.
39. The Finance Committee agreed at its meeting on 22 December to adopt level
one scrutiny in relation to the Financial Memorandum of this Bill. This is applied
where there appears to be minimal additional costs as a result of the legislation
and means that the Finance Committee does not take oral evidence or produce a
report. However, it does seek written evidence from affected organisations. Written
submissions from those invited to the Finance Committee are set out in Annexe A.
The financial impact of the Bill is considered towards the end of the report.
40. The Subordinate Legislation Committee considered the delegated powers
provisions in the Bill at Stage 1 at its meetings on 24 January and 7 February
 7KH 6XERUGLQDWH /HJLVODWLRQ &RPPLWWHH¶V UHSRUW LV DWWDFKHG DW $QQH[H B
and the issues it raises are also considered near the end of the report.
Justice Committee consultation
Approach and call for evidence
41. The Committee issued a call for written evidence on 6 December 2011 and
received nine submissions and five supplementary submissions.9 The Committee
took further evidence over three meetings in January and February 2012 from:
x the Law Society of Scotland (Michael Meehan, Member of the Criminal
Law Committee, giving evidence only on Part 1);
x the Faculty of Advocates (James Wolffe QC and Joanna Cherry QC,
giving evidence almost exclusively on Part 1);
x the Scottish Criminal Cases Review Commission (Gerard Sinclair, Chief
Executive, and Michael Walker, Senior Legal Officer, giving evidence
exclusively on Part 2);
x Justice for Megrahi (Robert Forrester, Iain McKie, Len Murray, and Dr Jim
Swire, giving evidence exclusively on Part 2);
x Sir Gerald Gordon QC (giving evidence on both Parts: Sir Gerald is a
former sheriff, temporary judge and Member of the SCCRC, and author of
a leading textbook on Scots criminal law);
x James Chalmers, Senior Lecturer, University of Edinburgh School of Law
(giving evidence mainly on Part 1 but also on Part 2, in relation to which
he helpfully went on to provide additional written evidence);

9

Full details of written submission are given in Annexe E.
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x the Information Commissioner's Office (Ken Macdonald, Assistant
Commissioner (Scotland and Northern Ireland), giving evidence only on
Part 2); and
x the Cabinet Secretary for Justice, giving evidence of course on both
Parts.10
42. Lord McNally from the UK Ministry of Justice was invited to give evidence on
data protection issues relating to Part 2. He could not attend in person but
provided written evidence.
43. The Committee is very grateful to all those who took the time to provide
evidence on the Bill.
PART 1
44. Part 1 of the Bill would amend section 2 of the Prisoners and Criminal
PURFHHGLQJV 6FRWODQG $FW ³WKH$FW´ DQGVHFWLRQRIWKH&XVWRGLDO
6HQWHQFHV DQG :HDSRQV 6FRWODQG  $FW  ³WKH  $FW´ 11 The Scottish
Government explain that these amendments²
³will resolve a technical anomaly which arose following the Appeal Court's
judgement in the case of Petch and Foye v. HMA, which meant that prisoners
given a discretionary life sentence or Order for Lifelong Restriction (OLR) can
apply to become eligible for parole earlier than those serving sentences of a
fixed length. Under this new legislation the courts will regain the discretion to
set a 'punishment part' of those sentences that it considers appropriate in all
the circumstances of a particular case.´12
45. Amendments to the two Acts are necessary because section 20 of the 2007
Act, which will supersede section 2 of the 1993 Act, has yet to come into force.
7KH %LOO¶V ([SODQDWRU\ 1RWHV indicate that the intention is to repeal Part 1 of the
1993 Act once Part 1 of the 2007 Act is brought into force.13
The current sentencing system
46. Custodial sentences can be grouped under three categories:
x determinate sentences;
x mandatory life sentences; and

10

Full details of witnesses are given in Annexe D.
The Bill amends both the 1993 Act and the 2007 Act because section 2 of the 1993 Act is due to
be replaced by section 20 of the 2007 Act once the relevant provisions of that statue come into
force.
12
Scottish Government: Criminal Cases (Punishment and Review) (Scotland) Bill homepage.
Available at: http://www.scotland.gov.uk/Topics/Justice/law/ccbill [Accessed 2 March 2012]
13
Criminal Cases (Punishment and Review) (Scotland) Bill. Explanatory Notes (SP Bill 5-EN,
Session 4 (2011)), paragraph 16. Available at:
http://www.scottish.parliament.uk/S4_Bills/Criminal%20Cases%20(Punishment%20and%20Review
)%20(Scotland)%20Bill/Ex_Notes_and_FM.pdf
11
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x non-mandatory life sentences.
47. Although the Bill deals specifically with the punishment part of nonmandatory life sentences, it may be useful for the reader to have an overview of all
custodial sentencing options as all three categories are referred to later in the
report. (Below, and later in the discussion of Part 1, a set of bar graphs are
provided to aid understanding. The length of the whole bar indicates the whole
sentence, though, as will become clear in the course of the discussion, in many
FDVHVWKH³ZKROHVHQWHQFH´is more of a notional sentence rather than something
that would ever actually be served.)
Determinate sentences
48. Determinate (or fixed term) sentences are currently split into short and long
term sentences.14
49. A short term sentence is one of less than four years. Prisoners sentenced to
less than four years are entitled to automatic and unconditional release half-way
through their sentences. 7KH 3DUROH %RDUG WKHUHIRUH KDV ³QR UROH LQ GHWHUPLQLQJ
ZKHWKHURUQRWLQGLYLGXDOVDUHUHOHDVHGLQWRWKHFRPPXQLW\´15.
Fig 1 ± short term determinate sentence prisoners (less than 4 years):
1/2

Period of imprisonment

Must be released

50. A sentence of four years or more is considered a long term sentence. Such
prisoners are eligible to apply for parole half-way through their sentence and must
be released after serving two-thirds of their sentence. Unlike short term prisoners,
long term prisoners are released on licence,16 the conditions of which are set by
the Parole Board.
Fig 2 ± long term determinate sentence prisoners (4 years or greater):
1/2

Minimum period of imprisonment

2/3

Eligible for
parole

Must be released on license
if still in custody

51. James Chalmers, Senior Lecturer at the University of Edinburgh School of
Law, outlined how courts set a determinate sentence²
³7KLV VHQWHQFH GRHV QRW GLIIHUHQWLDWH EHWZHHQ DQ\ SDUW LPSRVHG IRU WKH
purposes of retribution and deterrence and any part imposed for the
protection of the public.17 The baseline for determining such a sentence is
14

The release arrangements for fixed term sentences will change when the relevant provisions of
the 2007 Act are brought into force.
15
The Parole Board for Scotland. Sentence Type. Available at:
http://www.scottishparoleboard.gov.uk/page/sentence_type [Accessed 9 February 2012]
16
The licence generally continues until the end of the whole determinate sentence.
17
The 2007 Act will require the courts to clearly identify a part of the whole determinate sentence
which is appropriate for retribution and deterrence alone ± WREHFDOOHGWKHµFXVWRG\SDUW¶
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the requirements of retribution and deterrence in a given case, but it may be
necessary to impose a higher sentence than those requirements would
suJJHVWEHFDXVHRIWKHULVNSUHVHQWHGWRWKHSXEOLFE\WKHRIIHQGHU´18
Mandatory life sentences
52. A mandatory life sentence is imposed ³for an offence in relation to which a
life sentence is required by law (i.e. in relation to murder)´19. When a life sentence
is imposed, the court sets a punishment part which must be served in its entirety
before the prisoner is eligible for parole. Once the punishment part of the sentence
has been served the Parole Board will decide if the prisoner should be released on
life licence. :KHUHWKHSULVRQHULVQRWUHOHDVHGWKHSULVRQHU¶VFRQWLQXHGGHWHQWLRQ
is reviewed at regular intervals.
Fig 3 ± mandatory life sentence prisoners:
X years

Punishment part (minimum period of
imprisonment)

Eligible for parole

53. The punishment part of a sentence is described in section 2 of the 1993 Act
DVZKDWWKHFRXUW³FRQVLGHUVDSSURSULDWHWRsatisfy the requirements for retribution
and deterrence (ignoring the period of confinement, if any, which may be
necessary for the protection of the SXEOLF ´20. The length of the punishment part of
a mandatory life sentence is calculated by the court taking into account the
seriousness of the offence, any previous convictions and whether there has been
an early guilty plea.
Non-mandatory life sentences
54. Non-mandatory life sentences cover two specific sentencing options which
are available to the courts.
55. The first option is an Order for Lifelong Restriction (OLR). The Criminal
Procedure (Scotland) Act 1995 (as amended by the Criminal Justice (Scotland)
Act 2003) defines the criteria for which an OLR might be given²
³the nature of, or the circumstances of the commission of, the offence of
which the convicted person has been found guilty either in themselves or as
part of a pattern of behaviour are such as to demonstrate that there is a
likelihood that he, if at liberty, will seriously endanger the lives, or physical or
psychological well-being, of members of the public at large.´21
56. $Q2/5LVWKHUHIRUHGHVLJQHGWRHQVXUHWKDW³offenders, after having served
an adequate period in prison to meet the requirements of punishment, do not
18

James Chalmers. Written submission, paragraph 5.
Scottish Parliament Information Centre. (2012) Criminal Cases (Punishment and Review)
(Scotland) Bill: Custodial Sentences. SPICe Briefing 12/08, page 4. Available at:
http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_12-08_.pdf
20
Prisoners and Criminal Proceedings (Scotland) Act 1993. Available at:
http://www.legislation.gov.uk/ukpga/1993/9/contents [Accessed 10 February 2012]
21
Criminal Procedure (Scotland) Act 1995. Available at:
http://www.legislation.gov.uk/ukpga/1995/46/contents [Accessed 10 February 2012]
19
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present an unacceptable risk to public safety once they are released into the
FRPPXQLW\´22
57. The second form of a non-mandatory life sentence is known as a
discretionary life sentence. While similar to an OLR in that it is intended to protect
the public from high risk offenders, the monitoring and supervisory regime is less
restrictive than under an OLR sentence.23
58. Discretionary life sentences have a long history in the Scottish legal
system.24 OLRs were only introduced in 2006.25 The policy memorandum states
that since the latter were introduced, ³FRXUWVKDYHJHQHUDOO\WHQGHGWRLPSRVH2/5
VHQWHQFHVLQVWHDGRIGLVFUHWLRQDU\OLIHVHQWHQFHVIRUUHOHYDQWKLJKULVNRIIHQGHUV´26
59. When calculating the punishment part of either type of non-mandatory life
sentence, the court is directed to take into account the same three factors
applicable to mandatory life sentences; the seriousness of the offence, any
previous convictions and whether there has been an early guilty plea. However,
the court is also required to take into DFFRXQW ³a number of factors which
effectively require it to consider the approach it would have taken if imposing a
determinate custodial sentence´27.
60. Section 2 of the 1993 Act provides that these are:
x the length of custodial sentence it would have considered appropriate if
imposing a determinate sentence;
x the part of that determinate sentence which it considers would have
satisfied the requirements for retribution and deterrence (ignoring any
period of confinement which may have been necessary for the protection
of the public); and
x the proportion of the retribution and deterrence part which a determinate
VHQWHQFHSULVRQHU³ZRXOGRUPLJKW´VHUYHLQFXVWRG\SULRUWRHDUO\UHOHDVH
under the provisions in section 1 of the 1993 Act.28
61. The interpretation of these statutory provisions has proved to be challenging
for the courts.

22

Policy Memorandum, paragraph 7.
Policy Memorandum, paragraph 7.
24
Scottish Government. (1999) Life Sentence Prisoners in Scotland. Available at:
http://www.scotland.gov.uk/Publications/1999/05/ee951c69-5631-4322-a3f9d33837d34433/Q/pno/2 [Accessed 10 February 2012]
25
While legislated for in the Criminal Justice (Scotland) Act 2003, OLRs were commenced by the
Criminal Justice (Scotland) Act 2003 (Commencement No. 9) Order 2006. Available at:
http://www.legislation.gov.uk/ssi/2006/332/contents/made [Accessed 7 March 2011]
26
Policy Memorandum, paragraph 7.
27
SPICe Briefing 12/08, page 4.
28
SPICe Briefing 12/08, page 5.
23
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Difficulties arising from interpreting current legislation
62. There have been a number of appeals in relation to the interpretation of
section 2 of the 1993 Act when calculating the punishment part of non-mandatory
life sentences, including 2¶1HLOOY+0$(1999)29 and Ansari v HMA (2002)30. The
2¶1HLOOappeal led to section 2 of the 1993 Act being amended in the Convention
Rights Compliance (Scotland) Act 2001 while Ansari, which at the time maintained
the status quo, was a majority decision of a five judge bench. Lord Reed¶V
dissenting opinion in Ansari was later considered the correct one by the majority of
the seven judge bench in the Petch and Foye 31 case.
The Petch and Foye case
63. The Petch and Foye appeal again FHQWUHGRQWKHFRXUW¶VLQWHUSUHWDWLRQRIWKH
1993 Act when determining the punishment part of a non-mandatory life sentence.
Prior to the decision in Petch and Foye, a commentator summarised the state of
the relevant law as²
³VRPHWKLQJRIDPHVV,WKDVWREHVDLGWKDWWKLVLVODUJHO\GXHWRWKHVWDWXWRU\
wording itself. Just what factors must (and must not) be taken into account
when fixing the punishment part? What weighting is to be given to the
relevant factors? What comparisons (if any) are to be made with determinate
sentences? What discounts are to be made and for what elements? Is it
appropriate to second-guess the view of the Parole Board? These are just
some of the points which await decision.´32
64. The subsequent judgement in March 2011 resulted in the punishment parts
of both of the DSSHOODQWV¶ sentences being reduced IURPWR\HDUVLQ3HWFK¶V
case, from 9 years to 4 years, 6 months LQ)R\H¶VFDVH .
65. Lord Justice General Hamilton observed that, as a result of the reasoning
applied by the majority in the case (to which he belonged), a person sentenced to
a non-mandatory life sentence²
³FRXOG EHFRPH HOLJLEOH IRU SDUROH DW DQ HDUOLHU VWDJH WKDQ D GHWHUPLQDWH
sentence prisoner sentenced for the same crime, because of the need to
strip out the element of public protection from the notional determinate
VHQWHQFH´
66. It is important to stress that, despite now being eligible for parole at an earlier
date, both prisoners ZLOOVWLOOEHUHTXLUHGWRVDWLVI\WKH3DUROH%RDUGWKDWWKH\³QR
ORQJHU SRVH D KLJK ULVN WR SXEOLF VDIHW\´33 before they can be considered for
release. However the result clearly appears to be anomalous.
29

High Court of Justiciary. (1999) 2¶1HLOOY+HU0DMHVW\¶V$GYRFDWH. Available at:
http://www.scotcourts.gov.uk/opinions/C59198.html [Accessed 14 February 2012]
30
High Court of Justiciary. (2002) $QVDULY+HU0DMHVW\¶V$GYRFDWH. Available at:
http://www.scotcourts.gov.uk/opinions/C94_02.html [Accessed 14 February 2012]
31
High Court of Justiciary. (2011) Petch and Foye Y+HU0DMHVW\¶V$GYRFDWH. Available at:
http://www.scotcourts.gov.uk/opinions/2011HCJAC20.html [Accessed 14 February 2012]
32
Sheriff Charles Stoddart, The Journal, 15 February 2010. Big decisions. Available at:
http://www.journalonline.co.uk/Magazine/55-2/1007589.aspx [Accessed 13 February 2012]
33
Policy Memorandum, paragraph 10.
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67. The Petch and Foye judgement requires courts to use a three-step approach
in the application of section 2 of the 1993 Act. It also determines that other
provisions in that section should not be used to depart from the punishment part
identified by the application of the three steps. The following indicates the
reasoning now to be applied, taking the case of Morris Petch as an example. (To
repeat; the punishment part of his original discretionary life sentence was set at 12
years.)
68. Following Petch and Foye, step 1 is to set the equivalent determinate
sentence that Petch would have received had he not received a life sentence. The
court determined that this was 20 years.34
69. Step 2 is to strip out the part of that notional determinate sentence which
would have been imposed for public protection. For Petch, the Appeal Court
considered this to be a period of 4 years.
Fig 4 ± stripping out the notional period for public protection:
0

16

20

Notional period for
public protection

70. The third and final step is to then reduce by half the notional punishment part
of the sentence to take into account early release provisions for the equivalent
determinate sentence.
Fig 5 ± discretionary life sentence imposed on Petch following the ruling in Petch
and Foye:
0

8

20

Minimum period of
imprisonment

Eligible for parole

71. However, had Petch originally been given a 20 year determinate sentence,
he would only have been eligible for parole after a minimum of 10 years (although
he would have had to be released between one-half and two-thirds of his
sentence).
Fig 6 ± equivalent determinate sentence of 20 years:
0

10

Minimum period of imprisonment

13.3 (2/3)

Eligible for
parole

20

Must be released if still in
custody

72. This is where the anomaly lies. As Lord Justice General Hamilton, in
concluding his opinion, said²
34

High Court of Justiciary. (2011) Petch Y+HU0DMHVW\¶V$GYRFDWH. Available at:
http://www.scotcourts.gov.uk/opinions/2011HCJAC50.html [Accessed 15 February 2012]

13

Justice Committee, 3rd Report, 2012 (Session 4)
³I have accordingly come, with regret, to the view that, however
unsatisfactory it may appear as a matter of comparative justice, Parliament
has given statutory effect to an arrangement under which an indeterminate
prisoner will, or at least may, become first eligible for consideration for parole
at an earlier stage in his sentence than an equivalent determinate prisoner. If
this situation is to be remedied, it is for Parliament to remedy it. The divisions
of opinion expressed judicially in these appeals would suggest that a clear,
well-considered legislative solution is called for.´35
Purpose of the Part 1
73. Part 1 of the Bill seeks to amend the statutory rules used by courts when
calculating the punishment part of a non-mandatory life sentence. In effect, it
seeks to reverse the Petch and Foye judgment.
74. The Policy Memorandum states that the aim of the Bill is to require the court
to ³VHW D SURSRUWLRQ RI WKDW >SXQLVKPHQW@ SHULRG WKDW LV HTXDO WR RQH KDOI RI WKH
notional determinate sentence, having stripped out the elements of public
SURWHFWLRQ«+RZHYHUWKH%LOODOVRSURYLGHVWKHFRXUWZLWKWKHSRZHUWRLQFUHDVH
that period up to the whole of the punishment element of the notional determinate
sentence in cases where the seriousness of the offence, the previous convictions
RIWKHRIIHQGHURURWKHUUHOHYDQWIDFWRUVPDNHWKDWDSSURSULDWH´36
Illustrative example
75. Under the Bill, courts would be given discretion to set the punishment part
between one-half and the whole of the punitive period (ie the part excluding any
period required for public protection) of the equivalent notional determinate
sentence.
76. The approach envisaged under the Bill is as follows. The court begins by
setting a notional sentence for an equivalent determinate sentence rather than the
life sentence that the convicted person has in fact been given. Taking as an
example the notional equivalent sentence applied to Petch in his appeal, this is set
at 20 years. From this, the court strips out a period to reflect a notional period for
public protection, say (again following the decision in the Petch appeal) 4 years.
This leaves a figure of 16 years.
Fig 7 ± stripping out the notional period for public protection:
0

16

20

Notional period for
public protection

77. The second step (and where the approach would begin to differ from the
Petch and Foye decision) is for the court to set a minimum period of imprisonment
for the non-mandatory life sentence prisoner (ie the punishment part). This may be
anywhere between one-half (8 years) and all (16 years) of the notional stripped
35

High Court of Justiciary. (2011) Petch & Foye v HM Advocate. Available at:
http://www.scotcourts.gov.uk/opinions/2011HCJAC20.html [Accessed 3 March 2012]
36
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down punitive period set under the first step, taking into account factors such as
the seriousness of the crime and any previous convictions of the prisoner.
Fig 8 ± possible calculation of a punishment part under the provisions of the Bill:
0
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Minimum length of punishment
part

16

Scope for extending the length
of the punishment part

20

Eligible for parole

78. Although not directly covered in the Bill, the Committee also understands that
there can be a third step of applying a sentence discount for a guilty plea (where
relevant).37 The question of whether a discount is always appropriate in response
to an early guilty plea was raised with the Cabinet Secretary for Justice. In his
response, the Cabinet Secretary referred to a recent opinion38 by the Lord Justice
&OHUN ZKR ³SURQRXQFHG WKDW KH GLG QRW VHH WKH GLVFRXQW DV QHFHVVDULO\ EHLQJ
DXWRPDWLFDOO\DYDLODEOH´39
Evidence received on the Bill
Underlying aim of Part 1
79. 7KH%LOO¶V3ROLF\0HPRUDQGXPrefers to the Petch and Foye judgment having
SURGXFHGDQ³DQRPDO\´ 40 and says that the legislation will²
³reassure the public by providing courts with discretion to determine that
discretionary life sentence prisoners and OLR sentence prisoners will only
become eligible to apply for parole at a point when the court considers they
have served an appropriate period of imprisonment to satisfy the need for
punishment of the offender.´41
80. Witnesses were generally welcoming of the underlying aim of Part 1. The
Association of Chief Police Officers in Scotland considered that Part 1 of the Bill
appeared WREH³DIDLUZD\WRDSSURDFKWKHLVVXH´,42 while James Chalmers of the
8QLYHUVLW\ RI (GLQEXUJK¶V 6FKRRO RI /DZ, who raised a number of concerns with
regard to the approach taken in Part 1, nHYHUWKHOHVVGHVFULEHGLWDV³WROHUDEOHDV
an interim means of addressing the difficulty identified in Petch and Foye.´43

37

Section 196 of the Criminal Procedure (Scotland) Act 1995 provides the statutory authority for
sentencers to consider whether to reduce the length of a sentence as a result of a guilty plea by the
accused. Available at: http://www.legislation.gov.uk/ukpga/1995/46/section/196 [Accessed 20
March 2012]
38
High Court of Justiciary. (2011) James Kelly and Others v +HU0DMHVW\¶V$GYRFDWH1. Available at:
http://www.scotcourts.gov.uk/opinions/2011HCJAC129.html [Accessed 20 March 2012]
39
Scottish Parliament Justice Committee. Official Report, 21 February 2012, Col 951.
40
Policy Memorandum, paragraph 34.
41
Policy Memorandum, paragraph 3.
42
The Association of Chief Police Officers in Scotland. Written submission.
43
James Chalmers. Written submission, paragraph 10.
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81. The Law Society of Scotland, which also questioned whether the Bill would in
fact effectively remedy the anomaly found in Petch and Foye, nevertheless said
that it recognised that the Bill is ³seeking to provide such a remedy´44
82. In evidence, the Cabinet Secretary for Justice DFNQRZOHGJHGWKDWWKH%LOO³LV
meant to be an immediate fix to Petch and Foye´45, rather than seeking to address
the structure of custodial sentences more broadly. He said that the Scottish
*RYHUQPHQWWRRNWKHYLHZWKDW³JLYen the clear problems caused by the Petch and
Foye decision, we needed an immediate solution.´
83. Putting to one side the merits of the legislative approach taken in Part 1
(discussed below), the Committee is supportive of the aim of Part 1 of the Bill
in seeking to address the anomaly identified in Petch and Foye whereby a
life prisoner is likely to have a parole hearing earlier than a non-life prisoner
sentenced for a similar crime.
Interpretation and perceived complexity of the Bill
84. Much of the evidence received by the Committee in relation to Part 1 of the
Bill centred on how it would be interpreted and how its provisions would be applied
in practice. The Bill has given rise to some difficulties in these areas.
85. In its written submission, the Faculty of Advocates referred to the complexity
RIH[LVWLQJODZDQGVDLGWKDWWKHSURSRVHGDPHQGPHQWVWRWKH$FW³DGGUHVV
the perceived problem not by revisiting the structure of the existing legislation but
E\IXUWKHUHODERUDWLRQRQLW´ James Wolffe QC characterised the approach of the
%LOO DV EHLQJ WR ³WDNH DQ DOUHDG\ FRPSOH[ SLHFH RI OHJLVODWLRQ DQG PDNH LW HYHQ
PRUHFRPSOH[´46 Sir Gerald Gordon expressed similar views. 47
86. 7KH/DZ6RFLHW\RI6FRWODQGDOVRTXHVWLRQHGZKHWKHUWKH%LOO³ZLOOUHVXOWLQD
clear legislative solution to this difficult and complex issue´48
Public confidence and clarity in sentencing
87. Joanna Cherry QC, who appeared in Petch v HMA as Advocate Depute,
referred to the tortuous judicial history of existing legislation and its tendency to
divide judicial opinion. She added that²
³it is not just lay people who find the legislation extremely difficult to
understand. It gave rise to the most difficult statutory interpretation of my
career²colleagues who were involved in the case in question would agree
with me about that. I am sure that it is an issue for the Parliament that
legislation should be readily understandable to the public, particularly
legislation to do with the sentencing of prisoners who have been convicted of
the most serious crimes²other than murder, of course. That is a strong
factoULQRXUFRQFHUQDERXWWKHELOO¶s complexity.´49

44
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88. This issue was also pursued by her colleague Mr Wolffe, who noted that
³sentencing judges are expected to explain sentences in a way that will be
intelligible not only to the accused who is being punished and sentenced, but
to the victims of the crime, the public at large and, ultimately, the appeal
court. It is open to question, at least, whether provisions of such complexity
will be helpful to sentencing judges in the task that they must carry out, and I
invite the committee to question those who are responsible for the bill about
WKDW´50
89. James Chalmers FRQVLGHUHGWKDWWKH%LOO³VHHNVWRFUHDWHDWRUWXRXVV\VWHP
ZKLFKLVEDUHO\LQWHOOLJLEOHWRODZ\HUVOHWDORQHWKHJHQHUDOSXEOLF´51 He said that
had had not spoken to anyone who had felt comfortable reading it and in working
out what judges were required to do under it. 52
90. Underlying these general comments appeared to be a view that the Bill
imposes an unnecessarily rigid approach (proposed simpler alternatives are
discussed later) and, in particular, that the requirement to calculate a parallel
notional sentence pertaining to a set of circumstances that did not in fact occur (ie
the setting of a determinate sentence) was inherently unsatisfactory. Michael
Meehan of the Law Society told the Committee that²
³The bill complicates matters by requiring judges not only to consider the
sentence that they will impose but to conduct a parallel notional sentence
exercise. In other words, they will almost have to be like computers with dual
processors: they will have to consider not only the discretionary life sentence
but what they might have done had they gone down another route. That is
where things begin to get complicated. First of all, they will have to work out a
different type of disposal and then try to compare the two. The exercises are
different because, of course, the paramount consideration in cases with a
discretionary life sentence element is protection of the public. No matter
whether we are talking about a discretionary life sentence or an order for
lifelong restriction, that is what is at the forefront of one¶s mind with regard to
what is a relatively rare disposal.´53
91. The Cabinet Secretary for Justice told the Committee²
³:H accept that this is a complex area of law, but we do not think that the
provisions are unnecessarily complex. They exist within a context and they
seek to address a specific issue.´54
92. He added that the Scottish Government believed the Bill²
³provides a clear framework within which judges must calculate the
punishment part of a non-mandatory life sentence. We are making the law
easier to understand. The provisions provide clear limits within which the
50
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judge can set the punishment part, and they seek to remove the areas of
uncertainty that gave rise to the Petch and Foye decision.´55
93. Mr MacAskill also remarked that it is the role of the Judicial Studies
Committee, which is responsible for judicial training in Scotland, to explain the
legislation to the judiciary.
Conclusions
94. The Committee accepts that the existing legislative framework on nonmandatory life sentences is already a complex area of law. However, we also
note the difference of views between the Scottish Government, which
considers the Bill to provide a clear framework for judges to use when
calculating the punishment part of non-mandatory life sentences, and those
expert witnesses who consider the legislation overly complex. These views
are difficult to reconcile. It may be that the Bill is acceptable in the interim to
rectify an anomaly that has arisen at short notice. To that extent the
Committee is supportive of the general principles of Part 1 of the Bill. The
Committee returns to possible long-term solutions later in this report.
95. The Committee seeks an assurance from the Scottish Government that
procedures are in place so that victims and witnesses are able to fully
understand what the sentences handed down by the courts mean in
practice.
ECHR compliance and comparative justice
96. The decision in Petch and Foye was based on the interpretation of the 1993
Act itself, rather than detailed consideration of relevant provisions of the European
Convention of Human Rights (ECHR). However, ECHR case law does stand in the
background, setting some requirements for any approach to calculating the
punishment part of non-mandatory life sentences that have influenced both statute
law and its interpretation by the courts
97. The first strand of case law originates from the European Court of Human
Rights decision in the English case of Thynne, Wilson and Gunnell v United
Kingdom (1990), which was subsequently given effect to in Scotland by section 2
of the 1993 Act. The outcome of the 1990 case is summarised in the Policy
Memorandum²
³it was held that non-mandatory life sentences imposed by English courts
were composed of a µpunitive¶ element and subsequently of a µsecurity¶
element. In respect of the security element of such a sentence, the European
Court of Human Rights found that the applicants were entitled under Article
5(4) of the Convention µto take proceedings to have the lawfulness of their
continued detention decided by a court at reasonable intervals and to have
the lawfulness of any re-detention determined by a court¶. The Parole Board
had been held to have the status of a court for these purposes, and
gradually, the power to direct the release of prisoners has moved from the
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Scottish Ministers to the Parole Board itself, whose decisions are now
binding on the Scottish Ministers´56
98. The second strand of ECHR case law concerns comparative justice;
specifically that the calculation of the punishment part of a non-mandatory life
sentence should be linked (although not necessarily identical) to the period a
determinate sentence prisoner would have to serve in custody before being
released under early release provisions.57 The requirement to ensure comparative
justice is in essence the aim of Part 1 of the Bill (and has been covered in more
detail above), as a prisoner sentenced to non-mandatory life imprisonment can
currently become eligible for consideration for parole at an earlier stage than a
prisoner given a determinate sentence for a like crime.
99. :KLOHWKH&RPPLWWHHKDVQRWUHFHLYHGPXFKHYLGHQFHDUJXLQJWKDWWKH%LOO¶V
proposals may not be ECHR compliant (although see the issue of double counting
below), the issue of ECHR compliance has been raised with regard to some of the
alternative proposals submitted by witnesses (see below).
100. The Policy Memorandum states that the proposals in Part 1 of the Bill are
compatible with the Article 5(4)58 for two reasons²
³First, it is not possible for the sentencing court to include factors relating to
public protection (i.e. those which properly form part of the µsecurity¶ element
mentioned above) in the assessment of the punishment part. Therefore there
is no possibility that a discretionary life prisoner could be detained beyond
the part of their sentence that can be attributed to deterrence and retribution
without recourse to the Parole Board to have the lawfulness of their detention
challenged. Second, the Parole Board itself has been held to be a µcourt¶ for
the purposes of Article 5, meaning that the discretionary life sentence
prisoner, having served the punishment part of their sentence, has their
detention examined by a body that satisfies the requirements of Article
5(4).´59
101. During his appearance before the Committee, the Cabinet Secretary for
Justice gave further justification of WKH%LOO¶VFRPSOLDQFHwith ECHR²
³:H PXVW DFFHSW WKDW (&+5 ODZ PDNHV LW FOHDU WKDW WKH VHFXULW\ DVSHFW LV
separate from the punishment part and should not be included in it. We
formally accept that. Non-mandatory life sentences are not given routinely, as
is shown by the fact that there have been 75 in six years. It is necessary to
take account of the ECHR. Equally, we have to look at our domestic law and
56
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consider how to get an element of parity between a non-mandatory life
sentence and the determinate sentence that would be given. It is not an
either/or situation²LWLVERWK´60
102. Following the evidence session with Mr MacAskill, the Committee wrote to
the Scottish Human Rights Commission to seek its view on whether or not Part 1
of the Bill is ECHR compliant. In its response,61 the SHRC outlined the current
human rights framework relating to life sentences. The SCHR concluded that the
proposals set out in Part 1 of the Bill DUH ³consistent with current ECHR
MXULVSUXGHQFH´ EXWWKDWDQ³DSSDUHQWSRWHQWLDOIRUµGRXEOH-FRXQWLQJ¶ LHFRQVLGHULQJ
the same set of factors at two stages of the determination of a sentence) may
UDLVH(&+5FRQFHUQV´ This caveat would appear to concern the second strand of
ECHR case law as outlined above.
103. On the basis of the evidence received, the Committee is generally
satisfied that the proposals in Part 1 of the Bill are ECHR-compliant.
However, we are not certain whether the possibility of double-counting
(discussed further below) might give rise to difficulties in relating to the
requirement for comparative justice under the ECHR.
³Double-counting´DQGRWKHUGLVFUHWHGUDIWLQJLVVXHV
104. Some witnesses highlighted the potential for inappropriate ³double-counting´
in the provisions of the Bill which seek to provide the judiciary with more discretion
in setting the length of the punishment part.
105. Their observations concern proposed new section 2B(5) of the 1993 Act,
which sets out the grounds upon which the court may set the punishment part of a
non-mandatory life sentence at more than one-half of the notional equivalent
(stripped down) determinate sentence. The specified grounds are the seriousness
of the offence; whether the offence was committed while the offender was serving
a period of imprisonment for another offence; and any previous convictions. These
are similar to the criteria to be used to determine the length of the overall notional
determinate sentence. In other words, it appears that the same set of factors that
had been used to set a notional equivalent determinate sentence longer than is
WKH ³QRUP´ IRU D SDUWLFXODU RIIHQFH WKXV PDNLQJ IRU D ORQJHU PLQLPXP period of
imprisonment) could then be used again to lengthen the minimum period of
imprisonment of that extended sentence longer than is the norm.
106. The LaZ 6RFLHW\ FRQVLGHUHG WKDW WKLVDSSURDFKZDV ³XQIDLU DQG DPRXQWV WR
double-FRXQWLQJ´62 and could therefore be open to appeal. This concern was also
raised by the Faculty of Advocates and Sir Gerald Gordon, who said²
³2QDQ\YLHZ,DPXQKDSS\ZLWKWKHSURSRVed s2B(5). Subparas (a) and (c)
are surely matters to be taken into account in determining the punishment
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part itself, being factors which would be relevant whether or not an OLR was
being imposed.´63
107. The SHRC was asked whether this apparent potential for double-counting
may raise an ECHR concern. The SHRC was (as noted above) not able to give a
definitive answer²
³Given the complexity of the proposed procedure and the lack of clarity as to
how the provisions would be interpreted, the Commission finds it difficult to
address this issue without further investigation.´ 64
108. A separate drafting issue was raised in the written evidence of the Faculty of
Advocates, concerning the setting of a notional determinate sentence under new
section 2A(2)(a). The Faculty suggested that there is an ambiguity in the drafting
which may lead to the element of the sentence imposed for public protection
HIIHFWLYHO\ EHLQJ UHPRYHG WZLFH ,W GHVFULEHV WKLV DV DQ ³DSSDUHQW LQWHUQDO
FRQWUDGLFWLRQ´ ZKLFK ³LOOXVWUDWHV WKDW WKH SURSRVHG DPHQdments do not deal with
WKHURRWUHDVRQIRUWKHµDQRPDO\¶´
109. The Committee invites the Scottish Government to consider whether
WKH SRWHQWLDO IRU ³GRXEOH FRXQWLQJ´ XQGHU section 2B(5) referred to by
witnesses at Stage 1 give rise to any concerns. The Committee also notes
WKH )DFXOW\ RI $GYRFDWH¶V YLHZV DVWR SRWHQWLDO DPELJXLW\ LQ WKH GUDIWLQJ RI
section 2A(2).
Alternative approaches
110. As mentioned above, a number of witnesses have suggested alternative
approaches to meet the broad aims of the Bill.
111. The Law Society proposed that the statutory requirement to strip out an
element for public protection, from the notional equivalent determinate sentence
used for the purposes of comparative justice, should be removed.65 This was on
the basis that the requirement was not needed (the final punishment part would
still need to exclude any period required for public protection) and had led to the
anomaly identified in Petch and Foye. In the /DZ 6RFLHW\¶V VXEVHTXHQW
appearance before the Committee, Michael Meehan responded to a question on
whether its proposal was ECHR compatible²
³It would depend on how the sentencer articulated what he or she did. If the
VHQWHQFHUZHUHWRVD\³,KDYHDSSRUWLRQHGDGLVFUHWHHOHPHQWWRSURWHFWLRQ
RI WKH SXEOLF´ WKDW FRXOG RIIHQG WKH FRQYHntion, albeit that the convention
requires comparative sentences as opposed to absolute parity. However, in
WKH/DZ6RFLHW\ெVVXEPLVVLRQZHPDNHWKHSRLQWWKDWSURWHFWLRQRIWKHSXEOLF
is an issue that runs through the sentencing exercise and is not regarded as
some minority or discrete element.´66
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112. Sir Gerald Gordon considered that those given a non-mandatory life
sentence should simply be entitled to apply for parole at the same time as those
serving an equivalent determinate sentence.67 However, Sir Gerald said he was
not sure whether such an approach would be ECHR compatible.68 The Faculty
proposed a similar sentencing method as an example of an alternative legislative
approach in its written submission.69
113. James Chalmers suggested that²
³If the legislation simply said²and did no more than say²that the sentencing
judge was required to set a punishment part, that would be sufficient in terms
of ECHR compliance. The judge would still be required to conduct the
exercise of comparative justice and comply with convention requirements,
but they might not have to jump through so many hoops to get there.´70
114. James Wolffe QC made a similar point on behalf of the Faculty (which
continually highlighted in its evidence the importance of sentencing judges having
suitable discretion when imposing sentences)²
³we are questioning the extent to which it is necessary for that [parallel
sentencing exercise based on determinate sentences] to be prescribed in a
relatively rigid, step-by-step way instead of leaving it to experienced judges to
do [it] anyway. After all, if they get it wrong, they will be corrected by the
appeal court.´71
115. In its letter to the SHRC on whether or not it considers the Bill as it stands to
be ECHR compliant, the Committee also sought its view on whether these
alternative approaches would be compliant. In its response, the SHRC said that it
considered the alternative approaches suggested by the Law Society, the Faculty
of Advocates, Sir Gerald Gordon QC and James ChalmerV ³would also be
consistent with current ECHR jurisprudence.´ 72
116. The Committee is attracted by the relative simplicity of alternative
approaches to the drafting of Part 1 proposed by some witnesses at Stage 1.
Following the assurance from the SHRC that it believes these approaches to
be ECHR compliant, the Committee invites the Scottish Government to
consider whether a less prescriptive approach would be clearer and more
appropriate.
Overhaul of sentencing law
117. Part 1 of the Bill would make changes to both the Prisoners and Criminal
Proceedings (Scotland) Act 1993 and relevant sections of the Custodial
Sentencing and Weapons (Scotland) Act 2007. This is because the custodial
sentence provisions of the more recent piece of legislation, which will (amongst
67
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other things) supersede section 2 of the 1993 Act, have yet to come into force.
The Policy Memorandum of the Custodial Sentencing and Weapons (Scotland) Bill
provides the policy objectives of the custodial sentencing provisions²
³7KHVH SURYLVLRQV GHOLYHU WKH 6FRWWLVK ([HFXWLYH¶V FRPPLWPHQWV WR HQG
automatic and unconditional early release of offenders (as provided presently
by the Prisoners and Criminal Proceedings (Scotland) Act 1993 (as
DPHQGHG DQGWRDFKLHYHJUHDWHUFODULW\LQVHQWHQFLQJ´
118. James Chalmers described current determinate sentencing law as
³XQSULQFLSOHGDQGLQFRKHUHQW´73 while the Law Society said that²
³With fixed-period sentences, there is not that clarity [about how long the
person must serve in prison]. If one had an overall review and removed that
provision [automatic early release], there would be parity within the
legislation.´74
119. On the general issue of confidence in sentencing Michael Meehan, for the
Law Society of Scotland said that²
³LW FDQ FDXVH VRPH GLIILFXOW\ LI D GLVSRVDO LV JLYHQ LQ FRXUW WKDW LV KDUG WR
understand or for which there is no apparent reasoning. As for complainers
and victims, the Procurator Fiscal Service has in the High Court and sheriff
courts a victim information service, which can explain to persons affected by
crime what has happened. Having been advocate deputes at various times,
all three of us²Joanna Cherry, James Wolffe and myself²have made a
point of explaining things to family members or complainers afterwards.
Although that can be²and certainly is²done, the question is whether it
would be better simpl\WRGHOLYHUVHQWHQFHVLQDQXQGHUVWDQGDEOHZD\´75
120. ,Q WKH %LOO¶V 3ROLF\ 0HPRUDQGXP the Scottish Government said that while
consideration was given to whether limited commencement of the 2007 Act could
achieve the desired policy aim, it concluded that²
³the policy intention in this case is to address an issue arising out of the
operation of the 1993 Act, rather than to bring the provisions of the 2007 Act
into force. Also, the approach we have taken is to give discretion to court to
specify, if the court considers it appropriate in the circumstances of a case,
that up to all of the punishment part of the notional determinate sentence
must be served before an offender is eligible to apply for parole. In the 2007
Act, an upper limit of three-quarters of the punishment part of the notional
determinate sentence is established. Therefore, commencement of the 2007
Act would not have delivered our policy aim in full and therefore it was not
pursued.´76
121. TKH &RPPLWWHH UHFRJQLVHV WKDW WKH %LOO¶V DLP LV WR DGGUHVV D VSHcific issue
arising out of the Petch and Foye judgement, but we acknowledge the concerns
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raised during evidence about the perceived problems with sentencing law more
generally, in particular automatic early release of determinate sentence prisoners.
While recognising that the Custodial Sentencing and Weapons (Scotland) Act may
not mitigate all of the concerns raised by witnesses on sentencing law, the
Committee notes that a law passed in 2007 with the aim of making sentencing
clearer and more principled has not yet been brought into force, with no apparent
commencement date yet proposed.
122. The Committee seeks an update from the Scottish Government on
when the relevant sentencing provisions in the Custodial Sentencing and
Weapons (Scotland) Act 2007 will be brought into force.
PART 2
Introduction
123. Part 2 of the Bill concerns the Scottish Criminal Cases Review Commission.
The main role of the SCCRC is to review and investigate Scottish criminal cases
where it is alleged that a miscarriage of justice may have occurred. Following
investigation, the SCCRC may refer a case to the appeal court of the High Court of
-XVWLFLDU\ IRU UHFRQVLGHUDWLRQ 3DUW  PDNHV RQH PDLQ FKDQJH WR WKH 6&&5&¶V
functions: it provides a framework to enable the SCCRC to determine whether to
disclose information about cases it has referred to the High Court, where the
subsequent appeal has been abandoned.
124. The Policy Memorandum accompanying the Bill on introduction stated that
although the provisions of Part 2 were in general terms, they had been brought
forward in response to the case of Abdelbaset Al Megrahi, the man convicted in
2001 of the Lockerbie bombing. The SCCRC considered that there may have
been a miscarriage in that case and in 2007 referred it to the High Court. In 2009,
Megrahi abandoned his appeal when it was at a very early stage. He was shortly
afterwards granted compassionate release from prison and returned to Libya.
125. In each case where it considers that there may have been a miscarriage of
justice, the SCCRC is required to give to the Court a statement of their reasons for
making the reference and to provide copies of it to any likely party to future appeal
proceedings.77 It is known that the statement in the Megrahi case runs to 821
pages78 (not including annexes). Because Megrahi abandoned his appeal at an
early stage, hardly any of the information in the statement of reasons was recited
in open court. The SCCRC considers that it is not able within the current law to
disclose any information in the statement.
126. It is important to stress that the SCCRC does not have a general power to
make a statement of reasons public where an appeal is not abandoned. In most
cases the SCCRC is legally prohibited from disclosing any statement.79 However,
where an appeal proceeds in the normal way, it is to be expected that any
significant information in the statement supporting the contention that the original
77
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case was wrongly decided would be disclosed in open court. In that way, the most
important parts of the statement might be expected to enter the public domain,
EHFDXVHWKH\ZRXOGEHUHFLWHGLQWKHFRXUW¶VMXGJPHQWRUUHSRUWHGE\WKHPHGLD80
The early abandonment of the Megrahi appeal meant that this never happened.
The events at Lockerbie and the Megrahi case
127. In evidence before the Committee, the Cabinet Secretary for Justice said that
WKH %LOO ZDV UHTXLUHG LQ RUGHU WR HQDEOH WKH 6FRWWLVK *RYHUQPHQW WR EH ³DV RSHQ
DQGWUDQVSDUHQWDVFDQEH´81 in relation to the Megrahi case, echoing words used
in the policy memorandum.82 However (as discussed later) he also noted the
general wording of the Bill and its potential to apply in future cases. The
Committee notes that such cases are likely to be rare.83
128. Recent events (as alluded to at the beginning of this report) means that much
of the evidence that the Committee took now appears to be less relevant than it
was when it was provided. However, the Committee considers it important to set
out our consideration of all the main issues discussed at Part 2.
129. Inasmuch as the evidence recited below relates to the specifics of the
Megrahi case, it is important to make clear that the Committee saw its role as
simply being WR WHVW WKH SURYLVLRQV RI 3DUW  DJDLQVW WKH 6FRWWLVK *RYHUQPHQW¶V
view that they amounted to the best means available to them to help bring to light
facts about the case in the hands of the SCCRC. It was to help answer this
question ± and not to speak to their doubts about the conviction ± that we agreed
that one of the groups invited to give evidence should be the organisation Justice
for Megrahi.
130. The Committee has all along recognised that publication of the statement of
reasons in the Megrahi case would serve a relatively limited purpose. It may not
bring any significant sense of resolution to those most closely affected by the
case, and is unlikely to be seen as ending the debate over the original trial. The
question as to what the ultimate outcome should be is not a question for the
Committee to answer as part of our scrutiny of this Bill.
131. That said, the Committee also recognises the public interest in the Megrahi
case, and the widespread sense of dissatisfaction that early abandonment of the
appeal meant that key findings in the statement of reasons were never fully
enunciated or tested in court. To reiterate comments made at the beginning of this
report, the Committee supports there being greater openness about the reasons
behind the appeal and to that extent was supportive of the original aims behind
Part 2. We are supportive of as much of the statement of reasons as is possible
being in the public domain.
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132. The Committee recognises that publication of the statement of reasons
in the Megrahi case might serve a relatively limited purpose as it is unlikely
to resolve all outstanding issues. However, we are supportive in principle of
there being as much openness as possible about the reasons why Megrahi
was allowed to make his appeal.
133. The Committee also notes that the Bill is in general terms and may
apply in future to cases other than that of Megrahi. However, the main policy
aim behind the Bill has been to facilitate the publication of the statement of
reasons pertaining to that case. The Committee invites the Scottish
Government to consider whether recent events provide an opportunity to
FRQVLGHU ZKHWKHU WKH %LOO¶V SURYLVLRQV DUH UREXVW HQRXJK Wo apply in
circumstances other than the Megrahi case.
134. Whilst the Committee notes that the intended main purpose of Part 2
appears to have been superseded, the Committee supports there being as
much openness as possible in relation to abandoned appeals arising from a
reference from the SCCRC, subject to there being a substantial public
interest. The Committee therefore supports the general principles of Part 2
of the Bill, but recognises that there has been very little opportunity to take
evidence on the general applicability of Part 2.
Posthumous appeal
135. A consensus emerged during evidence-taking that it would be legally
SRVVLEOHIRU0HJUDKL¶VDEDQGRQHGDSSHDOWREHWDNHQXSDJDLQDIWHUKLVGHDWK,QD
statement to the Chamber on 29 February, the Cabinet Secretary noted that if an
application for such an appeal were made, the SCCRC would need to decide
whether to make a referral and the High Court would need to determine whether to
take it.84 The Committee notes that if an appeal proceeds, the SCCRC would be
empowered to disclose information for the purpose of any criminal proceedings to
any person likely to be a party to proceedings.85
136. We also note that the current test for the SCCRC, in deciding whether to
refer an appeal, is to consider whether it is in the interests of justice that a
reference should be made. In so doing, it must also have regard to the need for
finality and certainty in the determination of criminal proceedings.86 The High Court
currently applies a similar test in determining whether to accept the reference.87 In
relation to the Megrahi case, the Committee is not clear how either body might be
expected to apply this test in the context of an appeal on behalf of a deceased
person, where the offence occurred a quarter century or more ago.88 The
Committee is not clear, either, whether the fact that the statement has now been
published, with the main findings widely discussed in the media, would affect the
decision-making process of either body on this issue.
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137. Justice for Megrahi indicated to the Committee that an application for a
posthumous appeal should be expected in due course.89
138. If an appeal were to proceed, this could potentially have provided an
alternative means of bringing to light key findings in the statement of reasons had
the statement not been published anyway on 25 March 2012. This issue now
seems to be academic. However the Committee wishes to make clear that we saw
the issue of a posthumous appeal as ultimately irrelevant to our Stage 1
consideration before the online publication of the Megrahi statement, as there is
no guarantee as to whether and when an appeal might proceed.
Current legal position and changes made by the Bill
Current legal position
139. Part 2 of the Bill inserts six new sections into Part XA of the Criminal
Procedure (Scotland) Act 1995, which sets out the role and functions of the
SCCRC. It is section 194J of the 1995 Act that currently sets out the general
prohibition: it is an offence for a Member or employee of the SCCRC (or former
Member or employee) to disclose information obtained by the SCCRC in the
exercise of its functions. Section 194K makes some exceptions to this, one of
ZKLFK LV WKDW WKH LQIRUPDWLRQ LV GLVFORVHG ³LQ DQ\ VWDWHPHQW RU UHSRUW UHTXLUHG E\
WKLV$FW´7KH$FWSURYLGHVWKDWWKH6&&5&LVWRSURYLGHWhe statement of reasons
to the High Court, with a copy going to any likely party to appeal proceedings. The
Committee understands that in practice this is interpreted to mean that the
SCCRC should disclose the statement to these persons and to no one else.
The 2009 order
140. Another exception in section 194K, at subsection (1)(f), is the provision that
LQIRUPDWLRQ PD\ EH GLVFORVHG ³LQ DQ\ FLUFXPVWDQFHV LQ ZKLFK WKH GLVFORVXUH RI
LQIRUPDWLRQLVSHUPLWWHGE\DQRUGHUPDGHE\WKH6HFUHWDU\RI6WDWH´ WREHUHDG in
the light of the Scotland Act, as a reference to the Scottish Ministers).
141. In 2009, the Scottish Parliament agreed to an instrument90 laid by virtue of
section 194K(1)(f), providing a framework for the SCCRC to disclose information if
certain conditions are met. As with the Bill, the instrument was drafted in general
terms but the Scottish Government made clear that it was drafted in order to
enable disclosure of the Megrahi statement. The instrument would have permitted
the SCCRC to disclose information on the statement of reasons relating to an
abandoned appeal provided any person who provided the information (whether
directly or indirectly) had consented to its disclosure.
142. On 9 December 2009, the SCCRC issued a press release91 indicating that,
after nine months of correspondence and discussion with interested parties, it had
³EHFRPH REYLRXV WKDW WKHUH LV QR OLNHOLKRRG RI REWDLQLQJ WKH XQTXDOLILHG FRQVHQW
UHTXLUHG LQ WHUPV RI WKH  2UGHU´ 7KLV KDG OHG WKH SCCRC to decide to
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discontinue the process. The SCCRC indicated that it would be happy to revisit the
matter if the requirement to obtain the consent of parties were removed.
143. It would have been open to the Scottish Government to seek to lay another
order. However the Scottish Government chose to go down the route of primary
legislation. It set out its reasons for this in the Policy Memorandum,92 the primary
RQH DSSHDULQJ WR WKH &RPPLWWHH WR EH WKDW ³3DUOLDPHQW VKRXOG KDYH IXOO VFUXWLQ\
SRZHUVRYHUWKHSURSRVHGIUDPHZRUNIRUWKH&RPPLVVLRQ´
144. The Bill takes the opportunity to revoke the 2009 Order, on the ground that it
is superseded by Part 2.
Provisions in the Bill: new exception permitting disclosure
145. New section 194M inserted by the Bill would create a new exception to the
general prohibition on disclosure. Information may be disclosed if²
x it relates to a case that the Commission has referred to the High Court for
reconsideration (other than where it is the sentence only that the Commission
is asking the Court to reconsider),
x the subsequent appeal has fallen or been abandoned, and
x the Commission determines that it is appropriate in the whole circumstances
for the information to be disclosed.
The test to be applied by the SCCRC
146. Questions arose at Stage 1 as to whether the SCCRC was, in principle, the
appropriate body to apply the test set out in the third of the bullet points listed
above. It appears to the Committee that this test amounts to a discretion rather
than a duty to disclose (if the other conditions are met). Questions have arisen as
to what sort of factors the SCCRC would in practice take into account in exercising
that discretion, and whether it is they who ought to have the discretion.
147. Sir Gerald Gordon, who is a former Member of the SCCRC, remarked that it
had been set up²
³WRGHFLGHZKHWKHUa case should be referred to the High Court. The decision
whether or not to publish the SoR [ie statement of reasons in the Megrahi
case] is a political one and should be decided by politicians. Nor am I happy
about partial publication, or about requiring the SCCRC to explain why it has
done what it did.93 This brings me back to the point about this being a
SROLWLFDOGHFLVLRQLWLVIRUSROLWLFLDQVWRGHFLGHDQGWRH[SODLQWKHLUGHFLVLRQ´94
148. There was an echo of these remarks in a slightly different context, when Iain
McKie of Justice for Megrahi (referring to the on-going debate about the legality of
UHOHDVLQJLQIRUPDWLRQZLWKRXWWKHVXEMHFWV¶FRQVHQW VDLGWKDW³SROLWLFDOZLOO´95 was
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needed to secure publication of information, rather than seeking to rely on public
servants to do so.
149. The Committee accepts that it has been for politicians to show leadership in
determining whether the Megrahi statement to be published. It could be argued
that that leadership was partly manifested in Part 2 of the Bill being brought
forward and would be further manifested if the Parliament ultimately agrees to its
provisions, having satisfied itself that they are likely to do what the Scottish
Government intends of them.
150. Recent events may now mean that the SCCRC is likely to have little or no
role in relation to preparing the Megrahi statement of reasons for publication, even
if the Bill is agreed to. However, the Committee wishes to make clear that, in our
view, the SCCRC would have been the appropriate body to carry out the important
administrative work required under the Bill, and indeed under other relevant legal
rules (eg data protection) before any information in the Megrahi statement could
have been released. The SCCRC is an independent statutory body, it was
untainted by any connection with the original trial, and it is more likely than any
other body to have had prior contact with the persons that would need to be
contacted before any decision could have been made on releasing any
information.
151. The question whether the SCCRC would have been the appropriate body to
make the final decision whether to release information in the Megrahi case, once
any necessary administrative steps had been taken, likewise appear to have been
rendered irrelevant by recent events. The Committee notes that the current
leadership of the SCCRC appeared to be comfortable in this role, having
repeatedly made clear their willingness to disclose the statement if given the
appropriate legal tools. Their Chief Executive, Gerard Sinclair, told the Committee
that determining whether to release information would involve considering²
³ZKHWKHU WKH GLVFORVXUH RI LQIRUPDWLRQ PLJKW JLYH WKH SXEOLF D IXOOHU
understanding of the level of investigation that the commission had carried
out and the reasoning behind the FRPPLVVLRQ¶VGHFLVLRQWRUHIHUDFDVH2Q
the national and international interest in the Megrahi case, the commission is
RQWKHUHFRUGDVVD\LQJWKDWLWIHHOVWKDWGLVFORVXUHZRXOGEHQHILWWKHSXEOLF¶V
XQGHUVWDQGLQJ RI WKH FRPPLVVLRQ¶V UROH LQ SXEOLFDWLRQ of the statement of
UHDVRQVGRFXPHQW´96
152. Mr Sinclair was also invited to set out when the SCCRC might be minded not
to disclose information. He answered that if²
³ZHKDGWRUHGDFWWKHGRFXPHQWDQGGHOHWHSDUWVRILW97 and if that got to the
stage where we felt that the document was becoming unbalanced and did not
UHIOHFW WKH FRPPLVVLRQ¶V YLHZV ZH PD\ ZHOO GHFLGH WKDW LW ZRXOG QRW EH
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appropriate to publish that edited document and we would give reasons for
WKDW´98
153. The above indicates that the SCCRC applied D ³SXEOLF LQWHUHVW´ WHVW LQ
determining whether it would be willing to publish the Megrahi statement, and that
in making any final decision to publish, it would also have taken into account
whether the information it was able to disclose presented a balanced picture.
These appear to be entirely reasonable matters for the SCCRC to be taking into
account, although they are not expressly referred to in the test set out in the Bill.
154. Although Part 2 has been presented mainly as a response to the Megrahi
case, there has been no indication given that the Scottish Government intends to
repeal it if and when the Megrahi statement, or a redacted version of it, is
disclosed. The Cabinet Secretary specifically told the Committee that the Bill had
intentionally been drafted so as to be general rather than specific, in order to deal
ZLWKD³ODFXQD´LQWKHODZDQGWKDWWKHUHPD\ZHOOEHRWKHUFDVHVLQIXWXUHZKHUH
the Bill could be of assistance.99
155. The Committee accepts that there may be a lacuna in the law that requires to
be filled. It could be argued that the Megrahi appeal is a special case and that
ordinarily if an appeal falls there is no particular reason why a statement of
reasons should be published, following a lengthy administrative process. On the
other hand, if it is appropriate in principle to disclose information about the basis of
the Megrahi appeal, because that information was never recited in open court, on
account of the huge public interest in the case, then there is no reason to suppose
that such circumstances could not recur in another case in future. If so, it could be
argued that the main factors the SCCRC should take account of in determining
whether to disclose information should be expressly alluded to. In relation to the
Megrahi case, the SCCRC has been clear from the outset that they would be
minded to publish, given the opportunity. It is not clear whether this would pertain
in future cases.
156. Following recent events, the Committee notes that the question
whether the SCCRC is the appropriate body to undertake (a) the
administrative process of preparing the Megrahi statement of reasons for
publication and (b) the final decision whether to publish the statement (or a
redacted version of it) may have been superseded by events.
157. However, the Committee is clear that the SCCRC would generally be the
appropriate body to undertake the administrative process envisaged under
Part 2 of the Bill.
158. In relation to the final decision-making process, the Committee notes
WKH6&&5&¶VHYLGHQFHWKDWLWZRXOGKDYHEHHQ willing to take the decision to
publish the Megrahi statement given the appropriate legal tools. The
Committee invites the Scottish Government to consider whether it would be
of benefit, for future cases, if the factors the SCCRC should take into
account in determining whether to disclose information should be expressly
98
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set out (whether in the Bill or, for instance, in guidance from the Scottish
Ministers.) If so, it appears to the Committee that the public interest should
be a key consideration.
Further steps required under the Bill
159. The Bill goes on to require some additional steps before information can be
disclosed. Some are to be taken before any decision to disclose information is
made. Others are to be taken once that decision has been made.
160. New section 194N requires the SCCRC, so far as practicable, to notify and
seek the views of any affected person before deciding whether to disclose any
LQIRUPDWLRQ $Q ³DIIHFWHG SHUVRQ´ LV D SHUVRQ WR ZKRP WKH LQIRUPDWLRQ GLUHFWO\
relates from whom it was obtained (directly or indirectly). It must also, as far as
SUDFWLFDEOH FRQVXOW DQ\ ³LQWHUHVWHG SHUVRQ´ LH WKH /RUG $GYRFDWH DQG DQ\ RWKHU
SHUVRQ DSSHDULQJ WR KDYH D ³VXEVWDQWLDO LQWHUHVW´ LQ WKH TXHVWLRQ ZKHWKHU WKH
information should be disclosed. Interested and affected persons must be allowed
a minimum of six weeks to respond and to take steps in their in favour, which may
LQFOXGH OHJDO VWHSV 7KH &RPPLWWHH WDNHV WKLV UHIHUHQFH WR ³OHJDO VWHSV´ WR EH WR
measures that might prevent information from being disclosed, as discussed
further below.
161. New section 194O makes provision for information that originated from a
foreign authority under international assistance arrangements. The SCCRC may
not disclose such information without the consent of the foreign authority, whether
that was signified in advance or by subsequent direct communication between the
authority and the SCCRC. This is the only part of Part 2 expressly providing that a
lack of consent blocks disclosure. (The SCCRC described it as a veto power.100)
The policy memo explains that this is included²
³WR HQVXUH LQWHUQDWLRQDO REOLJDWLRQV DUH QRW EUHDFKHG ,Q DGGLWLRQ GLVFORVLQJ
information obtained from foreign authorities without their consent could risk
undermining the operation of existing mutual legal assistance agreements,
adversely affecting efforts to tackle crime, including serious organised crime,
LQWKHIXWXUH´101
162. $ IDLUO\ FRPSOH[ H[SODQDWLRQ RI WKH WHUPV ³LQWHUQDWLRQDO DVVLVWDQFH
DUUDQJHPHQWV´DQG³IRUHLJQDXWKRULW\´LVSURYLGHGLQVHFWLRQ37Ke Committee
QRWHV WKDW ³IRUHLJQ DXWKRULW\´ LV D ZLGHU FDWHJRU\ RI SHUVRQ RU ERG\ WKDQ ³IRUHLJQ
JRYHUQPHQW´ZRXOGEH
163. The Committee briefly explored with the SCCRC whether the fact that
information emanating from a foreign authority that the SCCRC held was obtained
YLDDWKLUGSDUW\ VXFKDVWKH8.*RYHUQPHQW ZRXOGQXOOLI\WKHIRUHLJQDXWKRULW\¶V
HIIHFWLYH YHWR SRZHU RYHU GLVFORVXUH RI WKDW LQIRUPDWLRQ 7KH 6&&5&¶V 0LFKDHO
:DONHU H[SODLQHG WKDW LQ WKHLU YLHZ LW ZRXOG QRW DQG WKDW ³XOWLPDWHO\ WKH LVVXH LV
ZKHUHWKHLQIRUPDWLRQKDVFRPHIURPQRWWKHURXWHE\ZKLFKLWKDVFRPH´102
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164. New section 194R makes provision in relation to circumstances where the
SCCRC have decided to disclose information. There are two requirements. First,
before disclosing any information, the SCCRC must take reasonable steps to
notify this to any affected and interested persons, giving them six weeks to take
steps in their own favour (which may include legal action). Secondly, in disclosing
information, the SCCRC PXVW ³H[SODLQ WKH FRQWext in which the information is
EHLQJ GLVFORVHG´ DQG H[SOLFLWO\ VWDWH ZKHWKHU RWKHU LQIRrmation is being withheld.
The Policy MHPRUDQGXP VWDWHV WKDW WKLV LV WR ³DLG JHQHUDO XQGHUVWDQGLQJ RI WKH
ZLGHU FRQWH[W RI WKH FDVH´ DQG ³KHOS HQVXUH WKDW LQIRUPDWLRQ Eeing disclosed is
SURSHUO\ LQWHUSUHWHG´103 As noted earlier, the SCCRC appear to consider that if
they are required to make redactions that risk making the report unbalanced, they
may take this to be grounds not to disclose it.104
165. The Committee notes overall that these provisions relating to the
administrative steps to be taken by the SCCRC did not occupy much of our
Stage 1 consideration. This may be because witnesses considered issues relating
to data protection to be much more material to the ultimate determination as to
whether information could be disclosed.
166. Justice for Megrahi described the mechanism provided to allow objections to
GLVFORVXUH ³FXPEHUVRPH´105 +RZHYHU WKH ,QIRUPDWLRQ &RPPLVVLRQHU¶V 2IILFH
expressed a favourable view overall of the process, remarking of sections 194N
DQG5WKDWWDNHQWRJHWKHUWKH\³HQKDQFHWKHIDLUQHVVRIWKHSURFHVVLQJEHLQJ
undertaken and are consistent with the requirements of the DPA [Data Protection
$FW @´106 These comments are significant because they underline the
,QIRUPDWLRQ &RPPLVVLRQHU¶V FDVH WKDW WKH IUDPHZRUN VHW RXW LQ WKH %LOO PD\ KHOS
HQVXUHWKDWZKDWWKH&DELQHW6HFUHWDU\UHIHUUHGWRDV³GDWDSURWHFWLRQREVWDFOHV´
can be successfully negotiated (see discussion below).
167. The Association of Chief Police Officers Scotland also expressed a generally
positive view.107 +RZHYHU LW H[SUHVVHG FRQFHUQV DERXW WKH 6&&5& KDYLQJ ³DQ
XQIHWWHUHGOHJDOULJKW´XQGHUVHFWLRQ0WRUHOHDVHLQIRUPDWLRQQRWZLWKVWDQGLQJ
the objections of interested parties. This is technically true within the narrow
FRQILQHV RI WKH %LOO H[FHSW LQ UHODWLRQ WR ³IRUHLJQ DXWKRULW\´ HYLGHQFH ZKHUH DQ
objection would block disclosure). But it does not take account of the likely impact
of other laws, such as data protection, as discussed below. ACPOS called for (a)
an appeals mechanism against a decision to disclose or (b) the right to refer such
a decision to the Information Commissioner. Given the right to make
representations already built into the Bill, combined with the potential availability of
other legal remedies (for instance under the Data Protection Act), the Committee
is not persuaded that these additional provisions are necessary.
168. In relation to the requirement to obtain consent from foreign authorities
(under section 194P), the SCCRC, whilst not objecting to it, noted that it might
have some difficulty in identifying the relevant authority and that it would in
103
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SUDFWLFHUHTXLUHWKH/RUG$GYRFDWH¶VDVVLVWDQFH,WFRQVLGHUHGWKDWWKHNH\WHUPV
used in section 194P had been defined widely and would, for instance, catch
information obtained from Libyan witnesses, apparently therefore requiring the
consent of the current transitional Government there.108
169. The Committee broadly welcomes the provisions in Part 2 relating to
the notification of interested and affected parties, and notes, in particular,
WKH ,QIRUPDWLRQ &RPPLVVLRQHU¶V YLHZ WKDW WKH\ PD\ KHOS HQVXUH WKDW
information is disclosed in compliance with data protection requirements.
170. In relation to information emanating from foreign authorities under
international agreements, the Committee notes that the Bill in effect gives
the authority a veto power over the disclosure of such information. This
might be considered contrary to the principles underlying Part 2, but the
Committee accepts that the inclusion of such a provision may be practically
unavoidable.
171. The Committee notes that the Bill makes it possible for the SCCRC to
publish an incomplete statement of reasons, but requires the SCCRC to
make this expressly clear, as well as to explain the context in which
information is being disclosed. This appears to be a measured approach. On
the other hand, questions would be raised about the disclosure of a
statement that has been substantially redacted, given the aim of openness
and transparency that lies behind Part 2 of the Bill. We also note the
6&&5&¶V FRPPHQWV WKDW WKH\ ZRXOG EH XQOLNHO\ WR SXEOLVK WKH 0HJUDKL
VWDWHPHQW LI IROORZLQJ UHGDFWLRQ LW KDG EHFRPH ³XQEDODQFHG´ and
recommend that similar reasoning should be applied in any future cases.
Data protection and other potential obstacles to disclosure outwith the Bill
172. The policy memorandum accompanying the Bill says that in deciding whether
to disclose information, the SCCRC²
³ZLOO EH UHTXLUHG WR HQVXUH WKDW WKH GLVFORVXUH RI WKH LQIRUPDWLRQ GLG not
contravene any relevant statute applying in the situation. Statutory
requirements contained in legislation such as the Data Protection Act 1998
and the Official Secrets Acts are not affected by the provisions in this Bill and
these statutory requirements are likely to be relevant in considering the
GLVFORVXUHRILQIRUPDWLRQ´
Data protection - introduction
173. Data protection was the main issue discussed in relation to Part 2. The
Scottish Government and the SCCRC were amongst those of the initial view that it
would be a significant, possibly insurmountable, obstruction to effective disclosure
of the Megrahi statement. The Information Commissioner took a more nuanced
YLHZ 7KH ODWWHU¶V YLHZV DUH SDUWLFXODUO\ VLJQLILFDQW JLYHQ WKH ,QIRUPDWLRQ
&RPPLVVLRQHU¶V regulatory role under the Data Protection Act. Lately, though,
there appears to have been something of a convergence of views between these
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three parties. Justice for Megrahi considered the whole issue of data protection to
EH³DFRPSOHWHUHGKHUULQJ´109 All of this is discussed further below.
174. Data protection is a complex legal issue. The Committee saw it as its role in
scrutinising Part 2 to understand the key provisions as they apply to the Bill and to
seek and, where necessary, tease out, key stakeholders¶YLHZVVRDVWRUHDFKDQ
informed conclusion as to how effective Part 2 was ultimately likely to be. At the
time that the Committee was taking this evidence, the statement of reasons in
relation to the Megrahi case had not of course been disclosed. To that extent, the
following discussion might be considered to be partly superseded by events.
However, the Committee considers it important to set out the main points that
were made and the conclusions we ultimately reached. It may be that the
discussion is relevant to future cases.
175. Key provisions110 of data protection law as they apply to the Bill (terms in
quotation marks derive from the Data Protection Act) are that²
x WKH6&&5&LVWKH³GDWDSURFHVVRU´LWPXVWSURFHVVGDWDLQDFFRUGDQFHZLWK
WKH³GDWDSURWHFWLRQSULQFLSOHV´
x WKHVH LQFOXGH WKH SULQFLSOHV WKDW ³SHUVRQDO GDWD´ PXVW RQO\ EH REWDLQHG IRU
³VSHFLILHG DQG ODZIXO SXUSRVHV´ DQG WKDW SHUVRQDO GDWD PXVW EH SURFHVVHG
³IDLUO\ DQG ODZIXOO\´ DQG FDQQRW EH SURFHVVHG XQOHVV DW OHDVW RQH RI WKH
conditions set out in schedule 2 of the Data Protection Act must be met;
x LQ UHODWLRQ WR ³VHQVLWLYH SHUVRQDO GDWD´ at least one additional condition, as
set out in schedule 3, must also be met;
x publishing the statement under the Bill would amount in practice to
processing data;
x the SCCRC consider that much of the information in the statement of
reasons is personal data or sensitive personal data.111
176. It may be helpful to add that the fact that particular information may, if an
appeal had proceeded, have ended up being disclosed in open court is apparently
not in itself a ground for determining that disclosure of data is permissible. 112
Another issue clarified during evidence-taking is that consents in relation to data
protection apply only to personal data pertaining to living persons.113
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Consent of data subjects
177. As noted, in 2009 the SCCRC was not able to obtain consent from interested
parties in the Megrahi case and in Stage 1 evidence they indicated that they
thought it unlikely they would obtain the relevant consents if required to do so
again.114 This may be considered puzzling, since those who provided information
to the SCCRC as part of its investigation presumably did so voluntarily and in the
awareness that the information may have ended up being recited in open court.115
However, the Committee is in no position to speculate as to the motivations of
LQGLYLGXDOV NQRZQ DQG XQNQRZQ DQG PXVW DFFHSW DW IDFH YDOXH WKH 6&&5&¶V
view that consent is unlikely.116 Sensitive personal data volunteered by one
individual that pertains to another is perhaps in a special category; again the
Committee is not in any position to speculate as to how much of the information in
the statement falls into that category.
Scottish Government view
178. In a letter to the Convener sent near the beginning of Stage 1,117 the Cabinet
6HFUHWDU\VDLGWKDWKHVDZ³WKHRQO\UHDOLVWLFPHDQVRIPHHWLQJWKHUHTXLUHPHQWV
of data protection legislation to allow disclosure of information which consists of
SHUVRQDOGDWDRUVHQVLWLYHSHUVRQDOGDWD´WREHWKH6&&5&REWDLQLQJWKe consent
RI LQWHUHVWHG SDUWLHV +H DGGHG WKDW ³ZLWKRXW VWHSV EHLQJ WDNHQ WR UHPRYH GDWD
SURWHFWLRQ REVWDFOHV « RXU XQGHUVWDQGLQJ LV WKDW LW ZLOO EH YHU\ GLIILFXOW IRU WKH
Commission to be able to disclose information in the Megrahi case, even if the
CommiVVLRQGHFLGHGLWZDVDSSURSULDWHWRGRVRXQGHUWKHWHUPVRIWKH%LOO´
179. The Cabinet Secretary had earlier written to the UK Justice Secretary,
UHTXHVWLQJ WKH UHPRYDO RI ³GDWD SURWHFWLRQ REVWDFOHV´ LQ UHODWLRQ WR WKH 0HJUDKL
statement of reasons, to help give effect to Part 2 of the Bill.118 It has since been
made clear that the Cabinet Secretary was asking the Justice Secretary to
consider making an order under schedule 3, paragraph 10 of the Data Protection
Act. This enables the UK Secretary of State to specify circumstances where the
processing of sensitive personal data is permissible. The Committee notes that the
Cabinet Secretary repeated this request to the Secretary of State during Stage 1,
most recently in relation to the disclosure of information about the statement in the

confidential then that too might mean that there would be continuing legal barriers. (Scottish
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media.119 +H VDLG WKDW WKLV PDGH LW ³LPSHUDWLYH´ IRU WKH 6&&5& WR EH JLYHQ WKH
SRZHUWRSODFHD³EDODQFHGDFFRXQW´RILWVVWDWHPHQWLQWKHSXEOLFGRPDLQ
180. ,Q UHODWLRQ WR WKH YLHZ IURP WKH ,QIRUPDWLRQ &RPPLVVLRQHU¶V 2IILFH WKDW
conditions in the Data Protection Act itself might help afford a way round some of
the data protection obstacles (discussed below), the Cabinet Secretary told the
Committee that this did not reflect his understanding and that he expected this
view to change once the Deputy Information Commissioner for Scotland had met
the SCCRC.120
Initial UK Government position
181. ,Q KLVUHSO\ WR WKH &DELQHW 6HFUHWDU\¶VILUVWOHWWHU WKH 8. 6HFUHWDU\ RI 6WDWH
said that the Data Protection Act is based on a European directive, that ³DQ\
consideration of data protection compliance must also include consideration of the
LQWHQWLRQV RI WKH GLUHFWLYH´ DQG WKDW LW LV QRW SRVVLEOH WR FUHDWH D ³JHQHUDO
H[FHSWLRQ´ WR GDWD SURWHFWLRQ OHJLVODWLRQ +H LQGLFDWHG KRZHYHU WKDW KH ZRXOG EH
happy to allow officials in his department to discuss with the SCCRC the sort of
personal data that would be likely to be disclosed in relation to the Megrahi case,
in order to enable him to come to a more detailed view.
SCCRC view
182. The SCCRC indicated121 that they saw data protection as a potentially
formidable obstacle, particularly in relation to sensitive personal data in the
VWDWHPHQW7KHLU³VWDUWLQJSRVLWLRQ´122 was that an order from the UK Secretary of
State would be necessary. In response to the question as to whether this risked
creating a dangerous precedent as regards the handling of personal data and
sensitive personal data, Gerard Sinclair of the SCCRC told the Committee that he
GLG QRW VHH WKDW PDNLQJ VXFK DQ RUGHU ZRXOG ³EUHDFK WKH GDP´ 7KH PDNLQJ RI
such orders was precedented, and they tended to be made for very limited
purposes.123
183. The SCCRC indicated that they would be happy to meet with both the UK
0LQLVWU\RI-XVWLFHDQGWKH,QIRUPDWLRQ&RPPLVVLRQHU¶V2IILFHWRWHDVHRXWZKHWKHU
any of the other schedule 3 conditions might permit them to lawfully disclose such
data. The two conditions that they had particularly in mind were²
x paragraph 7(1)(a) of schedule 3; that the processing is necessary for the
administration of justice, and
x paragraph 7(1)(b); that the processing is necessary for the exercise of any
functions conferred on a person by or under an enactment.
184. However, their view was that it was unlikely that either would be of
DVVLVWDQFHLQWKH0HJUDKLFDVHXQOHVVD³YHU\EURDGLQWHUSUHWDWLRQ´124 was applied.
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,QIRUPDWLRQ&RPPLVVLRQHU¶VYLHZ
185. $V DOUHDG\ QRWHG WKH ZULWWHQ HYLGHQFH RI WKH ,QIRUPDWLRQ &RPPLVVLRQHU¶V
Office took a favourable view of the process set out in the Bill, considering that it
helped meet the key data protection principles that data must be processed fairly,
and for one or more specified and lawful purposes. The evidence concluded that²
³7KHDPHQGPHQWVWRWKH&ULPLQDO3URFHGXUH 6FRWODQG $FWFRQWDLQHG
within the Bill will help ensure that the disclosure of Statement of Reasons by
the SCCRC in cases where appeals have been abandoned or otherwise
withdrawn, meet with the provisions of the DPA. Importantly, the Bill contains
a robust legislative framework which will ensure that such disclosure is fair
DQGODZIXO´
186. In evidence to the Committee, Dr Ken Macdonald, the Deputy Information
Commissioner responsible for Scotland, clarified that the import of this evidence
was that the Bill appeared to satisfy the schedule 3 condition that permits the
processing of information for the purpose of administration of justice (paragraph
7(1)(a) of the schedule). This meant that the SCCRC would be able to publish the
information lawfully without the consent of the data subject.125
187. It is important to stress that the Committee did not understand this evidence
as meaning that the Bill guarantees compliance with data protection law. Rather, it
waVWKH,QIRUPDWLRQ&RPPLVVLRQHU¶VYLHZWKDWWKH%LOODIIRUGVDVWURQJRSSRUWXQLW\
for the SCCRC to comply with the law, by setting out a robust framework within
which the SCCRC must operate. Ultimately, if individuals thought the processing
was unlawful they could still go to court for a determination.126 Dr Macdonald also
expressly noted that it would still be necessary to ensure adherence to human
rights law and other possible obligations such as those relating to breach of
confidence, even if data protection principles were not breached.127
188. Dr Macdonald accepted that the SCCRC took a different view, adding that²
³7KHSRWHQWLDOVROXWLRQLVWRUHYLHZWKHSURSRVHGDPHQGments in the bill and
include a more explicit statement that the SCCRC has the power to produce
UHSRUWVDQGUHOHDVHLQIRUPDWLRQRQDSSHDOVWKDWDUHQRWSURFHHGLQJ´128
189. In this connection, the Committee notes that the language of the 7(1)(a)
condition (and indeed of the 7(1)(b) condition) is of necessity. The test that the
SCCRC must apply under the Bill in determining whether to publish a statement of
UHDVRQV LV WKDW LW KDV ³GHWHUPLQHG WKDW WKLV LV DSSURSULDWH LQ WKH ZKROH
circumstances for the information tREHGLVFORVHG´129 As we discussed earlier, this
appears to be in the nature more of a discretionary power, rather than of a legal
duty to disclose (where certain conditions are met), although the issue is perhaps
not entirely clear cut.
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190. This led the Committee to invite Dr Macdonald to speculate as to whether, for
LQVWDQFH VXEVWLWXWLQJ ³QHFHVVDU\´ IRU ³DSSURSULDWH´ LQ WKH WHVW PLJKW KHOS
VWUHQJWKHQWKH6&&5&¶VDELOLW\WRUHO\RQHLWKHURIWKHVFKHGXOHFRQGLWLRQV+H
agreed that it might.130
191. On the other hand, the Committee notes the fundamental principle of
proportionality that underpins all European law, including the directive on which
the Data Protection Act is based. To that extentWKH$FW¶VSURYLVLRQVVKRXOGQRWEH
construed as requiring a more restrictive processing of data than is necessary to
meet the Treaty objectives.131 This may permit a less strict interpretation of
necessary that would be the case in non-EU originating legislation, such that a
³QHFHVVDU\´ DFWLRQ LQ WHUPV RI WKH WZR FRQGLWLRQV might be an action that it
proportionate in the circumstances. If this were the case, there may mitigate any
perceived need for an amendment of the test along the lines proposed.
192. For their part, the SCCRC who were invited to respond to 'U 0DFGRQDOG¶V
commentV DERXW ³VWUHQJWKHQLQJ´ WKH WHVW expressed concern132 that an
amendment requiring rather than empowering them to disclose information
(provided certain other conditions are met) might risk taking the Bill outwith the
3DUOLDPHQW¶VYLUHVE\DSSHDULQJWRRYHUride data protection or human rights law.
-XVWLFHIRU0HJUDKL¶VYLHZ
193. Justice for Megrahi considered that the Scottish Government had taken a
fundamentally wrong legislative route in introducing primary legislation to enable
disclosure of the statement. This view turns on the proper interpretation of
subsection (4) of section 194K of the Criminal Procedure (Scotland) Act 1995.
194. Subsection (1)(f) of that section sets out the power to make an order
permitting the disclosure of information held by the SCCRC (for instance in a
statement of reasons) that it would otherwise be unlawful to disclose. This is the
power that was used to make the 2009 Order.
195. Subsection (4) of section 194K goes on to provide that²
³:KHUHWKHGLVFORVXUHRILQIRUPDWLRQLVH[FHSWHGIURPVHFtion 194J of this Act
by subsection (1) or (2) above, the disclosure of the information is not
prevented by any obligation of secrecy or other limitation on disclosure
(including any such obligation or imposed by, under or by virtue of any
enactment) arisiQJRWKHUZLVHWKDQXQGHUWKDWVHFWLRQ´
196. In their written evidence, Justice for Megrahi noted that the Bill²
³GRHV QRW DQG FDQQRW EHFDXVH RI WKH UHVWULFWLRQV RQ WKH 6FRWWLVK
3DUOLDPHQW¶V OHJLVODWLYH FRPSHWHQFH  UHSOLFDWH WKH SURYLVLRQ RI VHFWLRQ
194K(4) of WKH$FW«7KLVPHDQVWKDWXQGHUWKH%LOOFRPPRQODZDQG
statutory obligations of secrecy or confidentiality could be founded upon by
the suppliers of the information, or any persons directly affected by it, in any
legal action taken by them to block disclosure. But if a statutory instrument
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were used by the Scottish Ministers to remove the restriction on disclosure -the mechanism which is specifically mandated in section 194K(1)(f) ± these
common law and statutory obligations of secrecy or confidentiality would be
RYHUULGGHQ´133
197. -XVWLFHIRU0HJUDKL¶VVROXWLRQZDVVLPSOHLQVWHDGRISURFHHGLQJZLWK3DUW
of the Bill, the 2009 Order should be revised, with the requirement to seek the
consent of interested parties, which had ultimately frustrated the SC&5&¶V
attempts to secure disclosure under that route, struck out. Section 194K(4) could
then be relied upon to override data protection or other obstacles.134
198. Other witnesses to express a view did not agree with Justice for Megrahi.
The SCCRC itself did not consider that an order under section 194K(1)(f) would
allow it to avoid data protection considerations. It drew attention to section 57(2) of
the Scotland Act, which provides that the Scottish Government may not make
legislation (including subordinate legislation), or do any other act, so far as it is
incompatible with Community law. The SCCRC noted that the Data Protection Act
implemented a European directive.
199. James Chalmers of the University of Edinburgh Law School observed that
the Data Protection Act 1998 Act post-dated the legislation creating the SCCRC. It
ZDV QRW FOHDU KH DUJXHG KRZ VHFWLRQ . ³FRXOG EH WDNHQ DV SUH-emptively
FDUYLQJRXWDQH[FHSWLRQWRLW´135
200. A supplementary written submission from Justice for Megrahi challenged Mr
&KDOPHUV¶YLHZDV³IDOODFLRXV´²
³6HFWLRQ .   ZDV DPHQGHG E\WKH 6FRWODQG $FW WR VXEVWLWXWH WKH
Scottish Ministers" for "the Secretary of State".136 The Scotland Act 1998
received the Royal Assent on 19 November 1998, more than four months
AFTER the Data Protection Act 1998 (16 July 1998). Accordingly, the power
conferred on the Scottish Ministers by section 194K(4) to override legislative
obligations of secrecy postdates the Data Protection Act. The United
Kingdom Parliament had the opportunity in the Scotland Act specifically to
exclude data protection from the Scottish Ministers' power to override
legislative obligations of secrecy, but it did not avail itself of that
RSSRUWXQLW\´137
201. The Committee, however, notes that section 53(1) of the Scotland Act
enables order-making powers to be devolved to the Scottish Ministers only to the
H[WHQWWKDW³WKH\DUHH[HUFLVDEOHZLWKLQGHYROYHGFRPSHWHQFH´,WGRHVQRWDSSHDU
to be disputed by Justice for Megrahi that data protection law is outwith devolved
competence; this is clearly set out in the Scotland Act.138 Section 54(2) of the Act
133
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DOVR SURYLGHV WKDW LW LV RXWVLGH GHYROYHG FRPSHWHQFH ³WR PDNH DQ\ SURYLVLRQ E\
subordinate legislation which would be outside the legislative competence of the
Parliament if it were includeGLQDQ$FWRIWKH6FRWWLVK3DUOLDPHQW´7KLVZDVQRWHG
by the Cabinet Secretary, who also expressed clear disagreement with Justice for
0HJUDKL¶VLQWHUSUHWDWLRQRIWKHODZ139
Recent developments
202. The discussions between officials of the SCCRC, the Information
&RPPLVVLRQHU¶V2IILFHDQGWKH8.0LQLVWU\RI-XVWLFHDOOXGHGWRDERYHtook place
IROORZLQJ WKH &RPPLWWHH¶V HYLGHQFH-taking but were concluded before the
publication of a redacted version of the statement of reasons by a newspaper on
25 March. The latter event has of course significantly changed the circumstances
but the Committee considers it useful to retain the following summary as an
indication of how legal discussions on data protection were eventually resolved.
203. Following earlier indications from the Cabinet Secretary that he was minded
to leave it to the SCCRC and UK Government officials to discuss data protection
issues,140 the Committee is pleased to note that officials from the Scottish
Government Justice Department also joined those discussions.
204. All four parties helpfully provided updates to the Committee on the progress
of those discussions, so as to help inform the content of this report. In summary, it
would appear that the main outcome of the discussions is that SCCRC officials
had become more receptive to the argument put forward by both the Information
Commissioner and representatives from the UK Ministry of Justice that disclosure
of sensitive personal data by the SCCRC could satisfy condition 7(1)(a) of
Schedule 3; that the processing is necessary for the administration of justice
(condition 7(1)(a)).
205. 3ULRU WR WKH QHZVSDSHU¶V SXEOLFDWLRQ RI WKH VWDWHPHQW RI UHDVRQV RQ 
March, the Committee had understood the situation to be that the SCCRC were
not yet in a position to formally confirm that they broadly agree with the Information
&RPPLVVLRQHU¶VYLew, since this would require ratification by the Members of the
SCCRC. An SCCRC Board meeting was to take place on 30 March. If the Board
were to accept the argument put forward by the Commissioner and the Ministry of
Justice, there would appear to be no need for an order from the UK Secretary of
State under paragraph 10 of schedule 3. The Committee is not clear whether
events have moved on to such an extent that the SCCRC now considers this issue
academic.
206. In the light of these discussions, the UK Secretary of State confirmed to the
Committee that he was not minded to make an order under paragraph 10.141
207. In a letter142 to the Convener following the discussions, the Cabinet Secretary
confirmed the above, and added that if the SCCRC were to accept that condition
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7(1)(a) were applicable this would appear to pave the way to the statement being
FDSDEOH RI ODZIXO GLVFORVXUH XQGHU WKH %LOO ³ZLWKRXW DPHQGPHQWV WR WKH %LOO EHLQJ
made by the Scottish GoverQPHQW´ 7KH &RPPLWWHH WDNHV WKLV WR PHDQ WKDW WKH
Scottish Government did not see any legal advantage to be gained from
converting the power of the SCCRC to publish the statement under the Bill into a
GXW\RULQVRPHRWKHUZD\³VWUHQJWKHQing´WKHSRZHU
208. This appears to be a satisfactory outcome, and the constructive way in which
discussions proceeded is to be welcomed. That said, it is perhaps regrettable in
KLQGVLJKW WKDW WKH ,QIRUPDWLRQ &RPPLVVLRQHU¶V 2IILFH ZDV QRW FRQVXOWHG EHIRUH
Part 2 was introduced. (In this connection, the Committee notes that the Scottish
Government had only one consultee on Part 2 prior to introduction ± the SCCRC ±
which is unusual for a public Bill.) If so, some of the uncertainty that existed over
data protection during Stage 1 might have been avoided.
Conclusions on data protection
209. The Committee notes the recent publication of a redacted version of the
Megrahi statement of reasons by a Scottish newspaper, but considers it
useful to set out our conclusions on the applicability of data protection law
to the SCCRC.
210. The Committee is not persuaded by the argument that any data
protection obstacles could have been avoided through the Cabinet Secretary
for Justice exercising an order-making power rather than introducing a Bill.
The legal position is clear: the Parliament does not have the power to
override data protection law whether by primary or secondary legislation.
211. The Committee notes the emergence of an apparent consensus among
key stakeholders that one of the conditions permitting the lawful disclosure
of personal data and sensitive personal data (that the processing is
necessary for the administration of justice) may be applicable. This would
permit the publication of information in the statement of reasons whether or
not consent was obtained. If this is ultimately accepted, then an order
enabling disclosure from the UK Secretary of State for Justice would not be
necessary.
212. The Committee invites the Scottish Government to clarify whether it
considers there would be any legal benefit or disbenefit, in terms of data
protection law, in altering the current test to be applied by the SCCRC in
determining whether to publish a statement of reasons (for instance by
providing that this is, under certain circumstances, a duty rather a power).
Other potential obstacles to disclosure
213. The Policy Memorandum briefly mentioned two other possible obstacles to
disclosure not set out in the Bill; the Official Secrets Acts and the case law of the
ECHR. A letter from the Convener invited the Cabinet Secretary to elaborate and
WR VWDWH ZKHWKHU WKHUH PLJKW EH RWKHU REVWDFOHV 7KH &DELQHW 6HFUHWDU\¶V UHSO\
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DSSHDUVWRLQGLFDWHWKDWWKHVHWZRPDWWHUVUHSUHVHQWLQWKH6FRWWLVK*RYHUQPHQW¶V
view, an exhaustive list of those other obstacles.143
214. The only other issues raised in evidence (other than legal professional
privilege; see below) were third party confidentiality and the common law of breach
of confidence. These were raised by Dr Macdonald of the Information
&RPPLVVLRQHU¶V2IILFH 144
215. In relation to the Official Secrets ActsWKH&DELQHW6HFUHWDU\¶VOHWWHUVDLGWKDW
without knowing the content of the statement of reasons, it would be difficult to
NQRZZKHWKHUWKH$FWVZRXOGEHUHOHYDQWEXWWKDWLWZDVOLNHO\WKDWWKH\ZRXOG³DW
the very least need to be considered depending on the nature of the information in
the SoR [ie the statement of reasons in the Megrahi case]´
216. However, in their written evidence, the SCCRC said that they did not
consider that anything in the statement of reasons in the Megrahi case would be
covered by the Official Secrets Act. They were questioned further on this in the
evidence before the Committee. Gerard Sinclair of the SCCRC agreed that, in any
case that did involve official secrets, the statement of reasons would not mention
them unless they could obtain consent to do so. He elaborated²
³,IZHZHUHJLYHQPDWHULDOWKDWZDVFRYHUHGE\WKH2IILFLDO6HFUHWV$FWVZH
would not disclose it. We might go back to the providers of the information to
ask for it to be made exempt or for a dispensation. If we were told that we
could have the information to assist us in reaching a decision but that it was
not to be placed in the public domain or appear in the body of the statement
of reasons, we could choose not to accept the information under those terms
RUWRDFFHSWLWDQGDELGHE\WKHP´145
217. The potential relevance of human rights law was referred to relatively
inconclusively during Stage 1. The Committee considers that this is perhaps
understandable since, without knowing the content of the statement, it would
difficult to conjecture what human rights issues might arise, although it is
reasonably evident that the most relevant Article is likely to be Article 8 (the right to
respect for private and family life, home and correspondence). The SCCRC
considered that there was an inextricable link between data protection and human
rights considerations in that there was a correlation between the non-disclosure of
sensitive personal data and the right to private and family life.146 It is clear to the
Committee that if it turns out to be possible for the SCCRC to release information
within the terms of the Data Protection Act, but without the consent of data
subjects, then Article 8 considerations will have to be taken into account.
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218. Ken Macdonald of the InfoUPDWLRQ &RPPLVVLRQHU¶V 2IILFH LQGLFDWHG WKDW
human rights aspects would have to be taken account of at two stages; first in the
Parliament satisfying itself that the Bill, as enacted, would not breach Article 8 of
the convention, and second when it came to the SCCRC actually deciding to
disclose information under the Bill as enacted. 147 In other words, the fact that the
Bill as enacted, might not flout the ECHR would not mean that every action
undertaken by the SCCRC by virtue of the powers conferred under the new Act
would be ECHR compliant.
219. The Committee notes that if the SCCRC acted in compliance with the
data protection principles in releasing information, this does not necessarily
mean that human rights considerations would not arise. This would need to
be taken account of particularly in circumstances where the SCCRC
disclosed sensitive personal data without express consent. However, the
Committee has no reason to believe that this is an insurmountable legal
difficulty.
Legal professional privilege
220. Another potential inhibition on disclosure referred to in evidence is legal
professional privilege. This was raised by the SCCRC who indicated that they
LQWHQGHG WR SXUVXH WKH PDWWHU ZLWK WKH 6FRWWLVK *RYHUQPHQW GXULQJ WKH %LOO¶V
progression. Privilege comes into a different category from data protection and
human rights law in that it is not a reserved matter under the Scotland Act. There
would therefore appear to be potential for it to be taken account of within the Bill,
although as discussed below, human rights consideration may still arise.
221. The SCCRC noted148 the absence of any express reference to legal
professional privilege to any determination whether to disclose information. The
SCCRC was clear that some of the information it held would be covered by legal
professional privilege. They recited the legal position that privilege could only be
overridden by express words or necessary implication in statute and noted that it
was uncertain whether this was currently provided for in the 1995 Act. The
SCCRC said that if it were intended that they should be allowed to override
privilege, it may help to make this expressly clear.
222. On the other hand, the SCCRC noted, the case law of the European Court of
Human Rights would have to be taken into account, as it had previously ruled that
overriding legal professional privilege could, depending on circumstances, be a
breach of human rights.149 The Committee notes the legal position that a Bill
passed by the Scottish Parliament is not law inasmuch as any part of it is not
compliant with the European Convention on Human Rights.
223. The Committee invites the Scottish Government to consider the points
raised by the SCCRC on legal professional privilege and on whether it would
be possible to competently address this within the Bill.
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OTHER ISSUES: DELEGATED POWERS AND FINANCIAL MEMORANDUM
Delegated powers
224. Section 2 confers power to make supplemental, incidental, consequential,
transitional, transitory or saving provisions to either Part 1 of the 1993 Act or Part 2
of the 2007 Act, both of which concern court sentencing. This can be done if the
Scottish Ministers consider that it is ³necessary or expedient for the purposes of or
in connection with section 1.´150 Regulations under section 2 are by affirmative
procedure. 7KH%LOO¶V'HOHJDWHG Powers Memorandum explains²
³Any body of new law may give rise to the need for a range of ancillary
provisions. For example, whilst we have included a number of substantive
and consequential modifications within the Bill, it may be that the need arises
post-commencement for further changes in order to fully and properly
implement section 1. We consider the regulation-making power to be
necessary to allow for this flexibility in what is in our view an important and
complicated area of law.´
225. In its evidence to the Justice Committee, the Faculty of Advocates
TXHVWLRQHGZKHWKHUWKHSURSRVHGSRZHUVLQ6HFWLRQDUH³DSSURSULDWHJLYHQWKH
VHQVLWLYLW\DQGLPSRUWDQFHRIVHQWHQFLQJSROLF\´151 The Committee takes this to be
indicative of a concern that substantive primary legislation on sentencing should
not be alterable by secondary legislation.
226. The Subordinate Legislation Committee (SLC) considered section 2. While it
DJUHHG WKDW ³WKH DIILUPDWLYH SURFHGXUH is an appropriate level of scrutiny´152 it
asked the Scottish Government whether the powers in section 2 were in fact
limited to Part 1 of the 1993 Act or Part 2 of the 2007 Act, RUZKHWKHUWKH\³PLJKW
modify any primary legislation´153 In its response, the Scottish Government said
that they consider that regulations made under section 2 can only modify Part 1 of
the 1993 Act or Part 2 of the 2007 Act. The Scottish Government also points out
that section 2(1) restricts the power to only be used in connection to section 1.
227. However, in its report, the SLC added that the Scottish Government
appeared to have conceded that²
³LWLVDWOHDVWDUJXDEOHWKDWDQLQWHUSUHWDWLRQRWKHUWKDQWKHLUIDYRXUHGRQHLV
possible, and that it may theoretically be possible to modify other
enactments, subject always to the test set out in subsection (1).´154
228. The SLC subsequently concluded in their report that it was²
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³XQGHVLUDEOH IRU WKHUH WR EH WZR FRPSHWLQJ SRWHQWLDO YLHZV RQ WKH VFRSH RI
this power, and if this is considered by the Scottish Government to be a real
possibility then it may be something which it wishes to review. Nevertheless,
the Committee recognises that the scope of the power is appropriately limited
E\VXEVHFWLRQ  ´155
229. The Committee notes that there are two competing views on the scope
of section 2(2), which concerns the power to amend primary legislation on
sentencing by subordinate legislation. The Committee recommends that the
Scottish Government give further consideration to the drafting of this
provision prior to Stage 2.
Financial Memorandum
230. The Financial Memorandum156 outlines the anticipated costs for the Bill.
While the Scottish Government considers WKDWWKHSURYLVLRQVLQ3DUWZLOOKDYH³a
neutral long-term financial impact´LWDQWLFLSDWHVWKDWWKH6FRWWLVK&ULPLQDO&DVHV
Review Commission will accumulate costs of approximately £116,000 in
connection with Part 2. This figure is based on the 6&&5&¶V consideration of
whether it is appropriate to disclose information it referred to the High Court in
relation to the Megrahi case.
231. 7KH)LQDQFH&RPPLWWHHDJUHHGWRDGRSW³OHYHORQH´VFUXWLQ\LQUHODWLRQWRWKH
Bill and did not therefore take oral evidence or produce a report; however it did
seek written evidence from relevant parties157. Responses were received from the
Parole Board of Scotland, the Scottish Court Service and the SCCRC. The
relevant correspondence is included in Annexe A.
232. Neither the Parole Board for Scotland or the Scottish Court Service
highlighted any concerns in relation to the Financial Memorandum.158
233. Nevertheless, the SCCRC raised concerns about its current financial position
and questioned whether it could meet the costs associated in the Bill without either
additional funding or a reduction in service levels²
³At a time when the Commission is experiencing its highest case volume
since it was established in 1999, meeting this level of additional cost [ie
possible disclosure of the Megrahi statement] within a significantly reduced
budget would present extreme difficulties for the SCCRC. It will result in
further backlogs to cases awaiting initial review and/or increased review
times as well as possibly fundamental changes to the structure of the
organisation.
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³With regard to the potential costs associated with any legal action following
the consideration of the appropriateness of disclosure by the SCCRC, no
specific financial provision has been discussed or agreed with the Scottish
Government. An undertaking would need to be provided by the Scottish
Government that costs associated with this type of legal challenge would be
met through a direct increase in funding to the SCCRC.´159
234. The SCCRC also commented on the difficulty in estimating the costs
associated with any potential legal challenge being raised by affected persons
should it decide to disclose information in the case of Mr Megrahi. The figure in the
Financial Memorandum was based on a recent case where the SCCRC defended
a legal challenge. The cost to the SCCRC in that case was £9,000 so the cost of
legal challenges to any release of information related to Part 2 of the Bill is
estimated as being between £36,000 and £72,000. In its response to the Finance
Committee, the SCCRC said²
³It is extremely difficult to assess whether this is an appropriate benchmark
and likewise it is extremely difficult to anticipate the potential number of legal
challenges which miJKWEHUDLVHG´
235. The Justice Committee acknowledges the difficulties involved in estimating
the financial implications of Part 2 of the Bill. In this connection, we note the lack of
certainty as to whether the SCCRC are likely to exercise any power to disclose in
cases in the future other than the Megrahi case. As regards the Megrahi case,
recent events involving the actions of a Scottish newspaper may now have put to
rest WKH6&&5&¶VILQDQFLDOFRQFHUQVEXWLWZRXOGEHKHOSIXOWRKDYHWKLVH[SUHVVO\
clarified.
236. The Committee would welcome a response from the Scottish
Government to the financial concerns raised by the SCCRC, and on whether
the Scottish Government considers that these have been superseded by
recent events.
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ANNEXE A: FINANCE COMMITTEE CONSIDERATION
Written submissions received on the Financial Memorandum of the Criminal
Cases (Punishment and Review) (Scotland) Bill
SUBMISSION FROM SCOTTISH COURT SERVICE
Consultation
1. 'LG \RX WDNHSDUWLQ WKH 6FRWWLVK*RYHUQPHQW¶VFRQVXOWDWLRQH[HUFLVH IRU
the Bill and, if so, did you comment on the financial assumptions made?
The Scottish Court Service did not participate in the consultation exercise.
However, we have liaised with Scottish Government on the financial implications
arising from the Bill.
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
Our views on the potential costs arising from the Bill are reflected in the Financial
Memorandum
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do you
believe that these have been accurately reflected in the Financial
Memorandum? If not, please provide details.
The Financial Memorandum accurately reflects the financial implications for the
Scottish Court Service.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?
Provided that the number of cases is as projected in the Financial Memorandum,
then we would expect that the Scottish Court Service would be in a position to
absorb the additional work.
6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
We have no reason to doubt the projections made in the Financial Memorandum
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Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
We are unaware of any related wider policy initiative.
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If so,
is it possible to quantify these costs?
We are unaware of any further related costs.
SUBMISSION FROM SCOTTISH CRIMINAL CASES REVIEW COMMISSION
7KH6FRWWLVK&ULPLQDO&DVHV5HYLHZ&RPPLVVLRQ ³WKH6&&5&´ ZHOFRPHVWKH
opportunity to provide written evidence to the Finance Committee on the Criminal
Cases (Punishment and Review) (Scotland) Bill: Financial Memorandum. This
response is restricted to the issues and questions raised in respect of the Financial
Memorandum contained within the Explanatory Notes and relating specifically to
Part 2 of the Bill concerning the disclosure of information obtained by the SCCRC.
2. The SCCRC has given careful consideration to the questions posed by the
Finance Committee and at the same time has also provided written evidence to
the Justice Committee on the Bill itself. Before answering those questions, the
SCCRC would reiterate that it is agreeable to the publication of the Statement of
Reasons in the case of Abdelbaset Ali Mohmed Al MegrDKL ³WKH625´ EXWWKDWLW
is not empowered to do so and can do so only with the cooperation of both the
Scottish and the UK Governments and certain foreign authorities.
:KLOVWWKH6&&5&ZHOFRPHVWKHSURYLVLRQRIVXFKD³IUDPHZRUN´LWTXHVWLRQV
whether it is necessary to incorporate such a framework into an Act of the Scottish
Parliament. Incorporating this level of detail for such a restricted matter into what is
the principal Criminal Procedure Act in Scotland seems unnecessarily complicated
and bureaucratic. The SCCRC is of the view that a distinct Act, rather than an
amendment to the 1995 Act, would be a simpler and cleaner solution.
4. These general comments in relation to the Bill are more fully explored within the
6&&5&¶V UHVSRQVH WR WKH -XVWLce Committee. With these in mind, the SCCRC
answers the questions posed under the Financial Memorandum to the Bill as
follows:Consultation
4XHVWLRQ  'LG \RX WDNH SDUW LQ WKH 6FRWWLVK *RYHUQPHQW¶V FRQVXOWDWLRQ
exercise for the Bill and, if so, did you comment on the financial
assumptions made?
5. Yes. The SCCRC has been involved in ongoing consultation with the Scottish
Government concerning the Bill and the financial assumptions made within the
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Financial Memorandum within the Explanatory Notes. This process commenced
on 2 September 2011.
Question 2: Do you believe your comments on the financial assumptions
have been accurately reflected in the Financial Memorandum?
6. Yes. The financial assumptions used within the Financial Memorandum from
paragraphs 57 to 60 were based on the information provided by SCCRC as part of
the consultation. The financial assumptions used in paragraph 61 have been
developed using the information provided by SCCRC and, as reflected within the
Financial Memorandum, SCCRC would reiterate that it is difficult to provide any
certainty in frequency or cost of either applicable cases or any subsequent legal
challenges.
Question 3: Did you have sufficient time to contribute to the consultation
exercise?
7. Yes. No specific deadlines were stipulated as part of this consultation process
and the SCCRC was able to supply Law Reform Division with all relevant
background information and opinion in a timely manner.
Costs
Question 4: If the Bill has any financial implications for your organisation, do
you believe that these have been accurately reflected in the Financial
Memorandum? If not, please provide details.
8. Yes. The Financial Memorandum has direct financial implications for the
SCCRC, particularly, as set out within the Financial Memorandum, in respect of
the case of Mr Megrahi which is one of three cases meeting the criteria within
Part 2 of the Bill i.e. cases involving conviction which have been referred by the
SCCRC and then an appeal based on the referral has subsequently been raised
and then abandoned, or has fallen.
9. The Financial Memorandum accurately identifies where there will be financial
implications for the SCCRC namely - in the consideration of whether it is
appropriate to disclose information in these specific cases in line with the
framework established by the Bill and - as a result of possible subsequent legal
action in respect of any decision to disclose made by the SCCRC.
10. In respect of the costs associated with considering the appropriateness of
disclosing information, the SCCRC based its financial assumptions and projections
on the case of Mr Megrahi. It assessed the timescale to consider the
appropriateness of disclosure in the case to be approximately 12 months and the
cost within the period to be approximately £116,000. As set out in 6 above, the
Financial Memorandum is based upon the information provided by the SCCRC as
part of the consultation process and is therefore accurate.
11. There are a further two cases which meet the criteria in Part 2 of the Bill. The
costs associated with considering disclosure in these cases is considered to be

49

Justice Committee, 3rd Report, 2012 (Session 4) ² Annexe A
significantly less given the relatively straight forward nature of the cases and the
number of affected parties in each. 12. In respect of the costs associated with any
potential legal action being raised by DIIHFWHG SDUWLHV LQ UHODWLRQ WR WKH 6&&5&¶V
decision on disclosure, the benchmark used in the Financial Memorandum was
based on the most recent cost to the SCCRC of defending a legal challenge to a
decision not to refer and this was approximately £9,000. It is extremely difficult to
assess whether this is an appropriate benchmark and likewise it is extremely
difficult to anticipate the potential number of legal challenges which might be
raised. Paragraph 61 of the Financial Memorandum attempts to develop an
estimate of the likely number of legal challenges and the subsequent overall cost
in the case of Mr Megrahi arising from legal challenges. This has been undertaken
using the benchmark figure provided by the SCCRC in paragraph 60 and the
SCCRC would further reiterate the difficulty in providing such an estimate give the
levels of uncertainty.
Question 5: Are you content that your organisation can meet the financial
costs associated with the Bill? If not, how do you think these costs should
be met?
13. No. As part of the consultation process and development of the draft Bill the
SCCRC provided the Scottish Government with a full assessment of the estimated
costs to be incorporated within the Financial Memorandum, as discussed above.
Following the 2011 Comprehensive Spending Review, the SCCRC was provided
with a 3-year reduced budget for the period 2012-15 and was told that the costs
associated with considering the appropriateness of disclosure in the case of Mr AlMegrahi following the passing of the Bill would need to be met within this budget.
At a time when the Commission is experiencing its highest case volume since it
was established in 1999, meeting this level of additional cost within a significantly
reduced budget would present extreme difficulties for the SCCRC. It will result in
further backlogs to cases awaiting initial review and/or increased review times as
well as possibly fundamental changes to the structure of the organisation.
14. With regard to the potential costs associated with any legal action following the
consideration of the appropriateness of disclosure by the SCCRC, no specific
financial provision has been discussed or agreed with the Scottish Government.
An undertaking would need to be provided by the Scottish Government that costs
associated with this type of legal challenge would be met through a direct increase
in funding to the SCCRC.
Question 6: Does the Financial Memorandum accurately reflect the margins
of uncertainty associated with the estimates and timescales over which such
costs would be expected to rise?
15. Yes. The Financial Memorandum does accurately reflect the margins of
uncertainty regarding both financial estimates and timescales. The focus on the
case of Mr Megrahi is appropriate given the unique nature of this case and the
significant costs in this instance resulting from the large number of affected parties
and the administrative process involved in considering the appropriateness of
disclosure.
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However, the complexity of this case clearly means that the review may take
longer than the estimated 12 months contained within the Financial Memorandum
and as a result the associated costs would increase. The Commission believes
that it is extremely important to stress the level of uncertainty associated with
these estimates and timescales and is of the view that given the levels of
uncertainty, particularly in respect of the case of Mr Megrahi, both the timescales
and costs associated with this case could increase significantly.
16. The Financial Memorandum also sets out the clear difficulties in estimating
both the frequency and cost of any legal action arising. The SCCRC would
reiterate the potential problems with the benchmark used and the uncertainties
regarding frequency of action when this issue has not been encountered before.
Wider Issues
Question 7: If the Bill is part of a wider policy initiative, do you believe that
these associated costs are accurately reflected in the Financial
Memorandum?
17. Yes. The SCCRC considers that the Financial Memorandum clearly sets out
the infrequency of cases arising which meet the criteria in Part 2 of the Bill i.e. a
total of three cases since the SCCRC was established in April 1999. The SCCRC
does not anticipate that this frequency is likely to increase in the future. The
SCCRC is not aware of the Bill being part of a wider policy initiative.
Question 8: Do you believe that there may be future costs associated with
the Bill, for example through subordinate legislation or more developed
guidance? If so, is it possible to quantify these costs?
18. Yes. The SCCRC considers that the future costs of the Bill will be limited to the
consideration of any other cases meeting the criteria within Part 2 of the Bill. As
set out above and within the Financial Memorandum the likely costs associated
with future cases, compared with the case of Mr Megrahi, are likely to be relatively
insignificant. However, it is extremely difficult to quantify the number of future
cases or estimate the costs associated with these in advance. The SCCRC is
unaware of any future subordinate legislation or more developed guidance which
would result in future costs.
SUBMISSION FROM PAROLE BOARD FOR SCOTLAND
The Bill does not have any financial implications for us. These cases will appear
before the Board at some stage anyway so there should be no impact on workload
or costs.
Can I just point out an error in your paper in relation to cases coming before the
Board. In the last sentence of the first indented paragraph on page 2 you state that
³:KDW LV OLNHO\ WR FKDQJH DV D UHVXOW RI WKH %LOO¶V SURYLVLRQ LV WKH SRLQW DW ZKLFK
some non-PDQGDWRU\OLIHSULVRQHUVDUHDEOHWRDSSO\IRUSDUROH««´
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It is important to note that prisoners do not apply for parole. The cases are referred
by Scottish Ministers to the Board at the relevant point in their sentence. It is more
accurate to say the point at which some non-mandatory prisoners will be
eligible to have their cases considered for parole.
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ANNEXE B: SUBORDINATE LEGISLATION COMMITTEE REPORT
Criminal Cases (Punishment and Review) (Scotland) Bill
The Committee reports to the Parliament as follows²
INTRODUCTION
1.
At its meetings on 24 January and 7 February 2012, the Subordinate
Legislation Committee considered the delegated power provisions in the Criminal
&DVHV 3XQLVKPHQW DQG 5HYLHZ  6FRWODQG  %LOO ³WKH %LOO´  DW 6WDJH  7KH
Committee submits this report to the Justice Committee as lead committee for the
Bill under Rule 9.6.2 of Standing Orders.
2.
The Scottish Government provided the Parliament with a memorandum on
WKHGHOHJDWHGSRZHUVSURYLVLRQVLQWKH%LOO ³WKH'30´ 
OVERVIEW OF THE BILL
3.
The Criminal Cases (Punishment and Review) (Scotland) Bill was introduced
in the Scottish Parliament on 30 November 2011. It is a Government Bill which
seeks to make provision in two areas.
4.
First, it amends the law governing the period of time which prisoners given a
GLVFUHWLRQDU\ OLIH VHQWHQFH RU RUGHU IRU OLIHORQJ UHVWULFWLRQ ³2/5´  PXVW VHUYH
before they become eligible to apply for parole. This part of their sentence is
NQRZQDVWKH³SXQLVKPHQWSDUW´DQGLWLVLQWHQGHGWRUHSUHVHQWWKHSHULRGLPSRVHG
IRUWKHSXUSRVHVRIUHWULEXWLRQDQGGHWHUUHQFHDQGWRUHIOHFWVRFLHW\¶VDEKRUUHQFH
of the crime. The remaining part of the sentence reflects the need to protect the
public. Once the punishment part has been served, it is for the Parole Board to
keep under review the question of whether the prisoner requires to continue to be
detained for the protection of the public. If the Board determines that this is no
longer necessary, the prisoner will be released on life licence.
5.
The Bill also enables the Scottish Criminal Cases Review Commission to
determine whether it is appropriate to release information about cases which it has
referred to the High Court when those appeals are subsequently abandoned
before being determined.
6.
In the consideration of the Bill at its meeting on 24 January, the Committee
agreed to write to the Scottish Government to raise questions on both of the
delegated powers in the Bill.
7.

This correspondence is reproduced in the Annexe.

Delegated powers provisions
Section 2 ± Ancillary provision
Section 2(1) ± power to make supplemental, incidental, consequential, transitional,
transitory or saving provision
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8.
Section 2 confers power to make supplemental, incidental, consequential,
transitional, transitory or saving provisions, if the Scottish Ministers consider that it
is necessary or expedient for the purposes of, or in connection with, section 1.
9.
Section 1 of the Bill amends the existing rules applicable to the setting of the
punishment part, which are found in Part 1 of the Prisoners and Criminal
3URFHHGLQJV 6FRWODQG  $FW  ³WKH  $FW´  ,W DOVR DPHQGV WKH HTXLYDOHQW
rules in Part 2 of the CustRGLDO6HQWHQFHVDQG:HDSRQV 6FRWODQG $FW ³WKH
 $FW´  ZKLFK LV QRW \HW LQ IRUFH EXW LV LQWHQGHG WR UHSODFH WKH  $FW
Section 2(2) further provides that regulations under section 2 may (in particular)
modify Part 1 of the 1993 Act or Part 2 of the 2007 Act.
10. The Committee asked the Scottish Ministers whether it was intended that
regulations under section 2 might modify any primary legislation, or whether the
power was restricted to modification of the two enactments expressly mentioned in
VXEVHFWLRQ   ,W DOVR DVNHG ZKHWKHU WKH 0LQLVWHUV¶ LQWHQWLRQ ZDV FOHDU IURP WKH
drafting as it presently stands.
11. In their reply, the Scottish Ministers indicate that they consider regulations
made under section 2 may only modify the two named enactments. They point out
that, indeed, it is only specified Parts of these enactments which may be
amended, and that they contain the provisions which section 1 of the Bill amends.
12. The Ministers also argue that, as the power in section 2 may only be
exercisHG ³IRU WKH SXUSRVHV RI RU LQ FRQQHFWLRQ ZLWK VHFWLRQ  >RI WKH %LOO@´ WKLV
would prevent modification of any enactment other than the Parts of the 1993 and
2007 Acts which are specified in subsection (2). They advise that they do not
consider there to be any other legislation in the subject area which would ever
require to be amended using the power.
13. However, the Ministers appear to concede that it is at least arguable that an
interpretation other than their favoured one is possible, and that it may
theoretically be possible to modify other enactments, subject always to the test set
out in subsection (1): any provision made must be necessary or expedient for the
purpose of or in connection with the changes to the rules on setting punishment
parts made by section 1.
14. The Committee takes the view that it is undesirable for there to be two
competing potential views on the scope of this power, and if this is considered by
the Scottish Government to be a real possibility then it may be something which it
wishes to review. Nevertheless, the Committee recognises that the scope of the
power is appropriately limited by subsection (1).
15. Given the effect that provisions made under this power could have on
individual cases, and that the power can be used to modify primary legislation, the
Committee considers that the affirmative procedure is an appropriate level of
scrutiny.
16. The Committee therefore draws to the attention of the lead Committee
the response of the Scottish Government in relation to the effect of section
2(2).
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17. The Committee considers that the effect of this power is sufficiently
significant that the affirmative procedure is appropriate.
Section 5 ± Commencement
Section 5(3) ± commencement and ancillary provision on commencement
18. Section 5 provides a power to commence sections 1 to 4. Sections 5 and 6
come into force on the day after Royal Assent. The power to commence includes
the power to make transitional, transitory or saving provision.
19. An order made under section 5, whether simply commencing provisions, or
whether also making transitional, transitory or saving provision, is only required to
be laid before the Parliament. It is not subject to further parliamentary scrutiny.
20. The Committee asked the Scottish Ministers what sort of transitional,
transitory or saving provision they envisaged might be required, and whether this
could be complex or cause practical problems in implementation.
21. The Scottish Ministers explain that they do not, at this stage, envisage
making substantial transitional, transitory or savings provisions using this power.
They advise that, if such provisions are needed for Part 1 of the Bill, they are likely
to be made under the power in section 2 (and so be subject to the affirmative
procedure). Furthermore, they consider it unlikely that any provisions of this type
will be needed for the commencement of Part 2 of the Bill.
22. However, the Scottish Ministers state that they wish to have the power in
case any unexpected ancillary provision is needed in connection with commencing
Part 2 of the Bill. They also indicate that, if straightforward provisions are needed
for Part 1, they could be included. Given the immediately preceding view that
ancillary provision for Part 1 is likely to be made under section 2, the Committee
assumes that this power would only be relied upon for minor matters in relation to
Part 1.
23. The Committee, having considered this explanation from the Scottish
Government, is content with the order making power under section 5, which
provides for commencement and ancillary provision on commencement, and
is content that it is not subject to parliamentary procedure beyond the
default laying requirement.

55

Justice Committee, 3rd Report, 2012 (Session 4) ² Annexe B
Appendix
Response from the Scottish Government
Criminal Cases (Punishment and Review) (Scotland) Bill
Thank you for your letter of 24 January 2012 to Tim Ellis in relation to the Criminal
Cases (Punishment and Review) (Scotland) Bill. I am replying on behalf of the
Scottish Government as the Bill Team leader.
For ease of reference, thH &RPPLWWHH¶V FRPPHQWV DUH FRSLHG EHORZ IROORZHG E\
our response to each of the points raised.
Subordinate Legislation Committee comments on section 2 ± ancillary
provision
The Committee asked the Scottish Government to confirm:x

Whether it is intended that regulations under section 2 may modify any
primary legislation, or whether it is intended that they may only modify Part
1 of the Prisoners and Criminal Proceedings (Scotland) Act 1993 and Part 2
of the Custodial Sentences and Weapons Scotland Act 2007; and

x

Whether this is clear from section 2(2) as presently drafted.

Scottish Government response
,W LVWKH 6FRWWLVK *RYHUQPHQW¶V SRVLWLRQWKDW UHJXODWLRQV PDGHXQGHU VHFWLRQ RI
the Bill will only be able to modify Part 1 of the Prisoners and Criminal
Proceedings (Scotland) Act 1993 and Part 2 of the Custodial Sentences and
Weapons (Scotland) Act 2007.
Those Acts are mentioned expressly in section 2(2) because those are the ones
the Bill is seeking to amend in the first place. The references to the two Acts are
very specific. They refer to single Parts of those Acts, not the whole of each Act.
Accordingly, our view is that such a narrow specificity would tend, on a normal
reading, to exclude any other Act, or Part of an Act, from modification.
)XUWKHUWKHZRUGV³IRUWKHSXUSRVHVRIRULQFRQQHFWLRQZLWKVHFWLRQ´LQVHFWLRQ
2(1) tie the power closely to the amendments already being made by the Bill. If
another Act cannot be reasonably stated to relate sufficiently to that purpose, then
in our view this would exclude modification, even if it could be argued theoretically
that the specific references to single Parts in section 2(2) do not exclude
modification of another Act or Part. In this regard, it is important to note that we do
not consider that there is any further legislation in the relevant subject area that
would ever require to be amended using this power.
We would therefore contend that it is clear from the present drafting approach that
the powers contained in section 2 are limited in their scope.
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Subordinate Legislation Committee comments on
commencement and ancillary provision on commencement

section

5

±

Further, the Committee asked the Scottish Government what sort of provision is
envisages may be required and whether this could be complex or cause practical
problems in implementation.
Scottish Government response
Part 1 of the Bill deals with a complex area of law. It is likely that any substantial
transitional, transitory or saving provisions in connection with Part 1 will be made
under the power in section 2 of the Bill and that the relevant instrument(s) will
therefore be subject to the affirmative procedure.
It is unlikely that any transitional, transitory or saving provision will be required to
commence Part 2 of the Bill, as this creates new, stand alone provisions.
The power in section 5(3) is, however, considered desirable so as to allow any
unexpected ancillary provision in connection with the commencement of Part 2 to
be included within a commencement order. A commencement order could also
include any straightforward transitional, transitory or saving provision in connection
with the commencement of Part 1 which it was not for any reason thought
appropriate to include within section 2 regulations.
Philip Lamont
Criminal Cases (Punishment and Review) Bill Team Leader
31 January 2012
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ANNEXE C: EXTRACTS FROM THE MINUTES
17th Meeting, 2011 (Session 4) Tuesday 6 December 2011
Work programme (in private): The Committee considered its work programme,
including its approach to the Criminal Cases (Punishment and Review) (Scotland)
Bill. The Committee agreed: (a) to issue a general call for written evidence on the
Bill and to further consider at its next meeting the proposed timetable for
consideration of the Bill and possible witnesses[. . .].
18th Meeting, 2011 (Session 4) Tuesday 13 December 2011
Criminal Cases (Punishment and Review) (Scotland) Bill: The Committee
further considered its approach to its scrutiny of the Bill at Stage 1 and agreed (1)
its proposed outline timetable for consideration of the Bill; (2) initial witnesses; and
(3) to write to the Cabinet Secretary for Justice seeking clarification on aspects of
Part 2 of the Bill.
4th Meeting, 2012 (Session 4) Tuesday 31 January 2012
Criminal Cases (Punishment and Review) (Scotland) Bill: The Committee took
evidence on the Bill at Stage 1 from²
Michael Meehan, Member of the Criminal Law Committee, Law Society of
Scotland;
James Wolffe QC, and Joanna Cherry QC, Faculty of Advocates;
Gerard Sinclair, Chief Executive, and Michael Walker, Senior Legal Officer,
Scottish Criminal Cases Review Commission.
The Convener declared that she is a member of the Justice for Megrahi campaign
and Roderick Campbell declared that he is a member of the Faculty of Advocates.
5th Meeting, 2012 (Session 4) Tuesday 7 February 2012
Criminal Cases (Punishment and Review) (Scotland) Bill: The Committee took
evidence on the Bill at Stage 1 from²
Robert Forrester, Iain McKie, Len Murray, and Dr Jim Swire, Justice for
Megrahi;
Sir Gerald Gordon QC;
James Chalmers, Senior Lecturer, University of Edinburgh School of Law;
Ken Macdonald, Assistant Commissioner (Scotland and Northern Ireland),
Information Commissioner's Office.
The Convener declared that she is a member of the Justice for Megrahi campaign.
Criminal Cases (Punishment and Review) (Scotland) Bill (in private): The
Committee considered the evidence received and agreed to invite a witness to
speak to human rights aspects in relation to Part 1 of the Bill at a future meeting.
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6th Meeting, 2012 (Session 4) Tuesday 21 February 2012
Criminal Cases (Punishment and Review) (Scotland) Bill: The Committee took
evidence on the Bill at Stage 1 from²
Kenny MacAskill, Cabinet Secretary for Justice.
The Convener declared that she is a member of the Justice for Megrahi campaign.
The Committee agreed to write to the UK Secretary for Justice, the Scottish
Criminal Cases Review Commission and the Information Commissioner seeking
further information on issues relating to the Data Protection Act 1998.
7th Meeting, 2012 (Session 4) Tuesday 28 February 2012
Criminal Cases (Punishment and Review) (Scotland) Bill (in private): The
Committee considered the main themes arising from the evidence received on
Part 1 of the Bill at Stage 1 in order to inform the drafting of its report. The
Committee agreed to write to the Scottish Human Rights Commission concerning
human rights issues in relation to Part 1.
8th Meeting, 2012 (Session 4) Tuesday 6 March 2012
Criminal Cases (Punishment and Review) (Scotland) Bill (in private): The
Committee agreed to defer consideration of the main themes arising from the
evidence received on Part 2 of the Bill at Stage 1 to a future meeting. The
Committee also agreed to seek an extension to the timetable for completion of
Stage 1.
10th Meeting, 2012 (Session 4) Tuesday 20 March 2012
Criminal Cases (Punishment and Review) (Scotland) Bill (in private): The
Committee considered the main themes arising from the evidence received on
Part 2 of the Bill at Stage 1 in order to inform the drafting of its report.
11th Meeting, 2012 (Session 4) Tuesday 27 March 2012
Criminal Cases (Punishment and Review) (Scotland) Bill (in private): The
Committee considered a draft Stage 1 report. Various changes were agreed to
and the Committee agreed to consider a revised draft report in private at its next
meeting on 28 March 2012.
12th Meeting, 2012 (Session 4) Tuesday 28 March 2012
Criminal Cases (Punishment and Review) (Scotland) Bill (in private): The
Committee considered a revised draft Stage 1 report. Various changes were
agreed to and the Committee agreed its report on the Bill.
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ANNEXE D: INDEX OF ORAL EVIDENCE
4th Meeting, 2012 (Session 4) Tuesday 31 January 2012
Michael Meehan, Member of the Criminal Law Committee, Law Society of
Scotland;
James Wolffe QC, and Joanna Cherry QC, Faculty of Advocates;
Gerard Sinclair, Chief Executive, and Michael Walker, Senior Legal Officer,
Scottish Criminal Cases Review Commission.
5th Meeting, 2012 (Session 4) Tuesday 7 February 2012
Robert Forrester, Iain McKie, Len Murray, and Dr Jim Swire, Justice for Megrahi;
Sir Gerald Gordon QC, and James Chalmers, Senior Lecturer, University of
Edinburgh School of Law;
Ken Macdonald, Assistant Commissioner (Scotland and Northern Ireland),
Information Commissioner's Office.
6th Meeting, 2012 (Session 4) Tuesday 21 February 2012
Kenny MacAskill, Cabinet Secretary for Justice.
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ANNEXE E: INDEX OF WRITTEN EVIDENCE
Evidence received in alphabetical order
Association of Chief Police Officers in Scotland (124KB pdf)
Berkley, Matt (157KB pdf)
Chalmers, James (86KB pdf)
Chalmers, James (supplementary submission) (74KB pdf)
Faculty of Advocates (163KB pdf)
Gordon, Sir Gerald (75KB pdf)
Information Commissioner's Office (127KB pdf)
Information Commissioner's Office (supplementary submission) (120KB pdf)
Justice for Megrahi (83KB pdf)
Justice for Megrahi (supplementary submission) (8KB pdf)
Law Society of Scotland (120KB pdf)
Scottish Criminal Cases Review Commission (201KB pdf)
Scottish Criminal Cases Review Commission (supplementary submission) (77KB
pdf)
Scottish Criminal Cases Review Commission (second supplementary submission)
(95KB pdf)
Written submissions are also published (in the order received) on the
&RPPLWWHH¶VZHESDJHDW
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/4639
2.aspx
&RUUHVSRQGHQFHRQWKH%LOOLVDYDLODEOHRQWKH&RPPLWWHH¶VZHESDJHDW
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/4510
8.aspx
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