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1.  I am grateful for the opportunity to give evidence to this Committee. There can 

have been few more interesting times for constitutional lawyers in Scotland. 
 
2.  The Agreement1 (unless otherwise stated, “¶” references are to the 

Agreement) between the UK and Scottish Governments ends a phony war. 
The constitutional conflicts over whether the Scottish Parliament can 
competently pass an Act to authorise an independence referendum, or the 
appropriate number of questions on any ballot paper or who should supervise 
the conduct of a referendum are now settled. That said, a significant number 
of questions remain unanswered. These are grouped below as relating to: the 
status and substance of the Political Parties Elections and Referendums Act 
20002 (¶3 – 7); the dimensions of “intelligibility” (¶8 – 10); and the proposed 
extension of the franchise (¶11 – 13). 

 
PPERA 
 
3.  Although it might appear that the two Governments have agreed that the 

terms of PPERA will be followed for the purposes of an independence 
referendum, this is not unambiguously so. ¶2 makes initial reference to “the 
principles underpinning” the framework for referendums and then goes on to 
state that Part 7 of PPERA provides, inter alia, rules about campaign finance, 
oversight etc. ¶3 notes that “both governments agree that the referendum 
rules should be based on PPERA” and further specifies that the role of the 
EMB and Electoral Commission. What does this amount to? A commitment 
that the Referendum (Scotland) Act 20133 will be based on the open-textured 
and highly contestable principles of transparency, equality, prevention of 
corruption, participation and human rights? Or that PPERA‟s precise scheme 
on referendum expenditure will be the Act‟s scheme?4 This is the difference 
between having regard to the broad sweep of PPERA and being bound by its 
details. What turns on this? 

 
4.  The risk is of course that the Act does not “meet the highest standards of 

fairness, transparency and propriety”.5  There is sometimes a tendency to 
demand conformity with PPERA as if this somehow equates to constitutional 
optimality. Although PPERA has a great many virtues, and compares 
favourably with international best practice,6 it is not without its flaws. If the 
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2014 referendum really is to meet the highest possible standards, going 
beyond PPERA‟s shortcomings should be considered. 

 
5.  PPERA introduced a degree of transparency into donations and expenditure 

to party political finance and referendum finance that the UK had previously 
lacked. The former however can only be discussed whilst holding one‟s nose. 
Only donations above the threshold of £7,500 need be publically reported.7 
This is a remarkably high level, both as a matter of principle and in 
comparative terms, if we are to take the notion of transparency at all seriously. 
The much (and in many respects, properly) maligned US federal regime puts 
this threshold at $200. The justifications of administrative convenience and 
ease of public scrutiny that originally supported the UK‟s high thresholds have 
now fallen away with the prevalence of online user-created content and 
analysis. 

 
6.  PPERA‟s treatment of referendum donations during the campaign is yet more 

inadequate. Whereas donations during general election periods must be 
publically reported on a weekly basis8 so as to inform the electorate of crucial 
financial flows, there is no analogous requirement during referendum 
campaigns. This is a remarkable lacunae. It is notable that the two Designated 
Organisations in the AV referendum volunteered such information although as 
it was not a regulated activity, the format and time period of disclosure were 
not easily comparable. 
 

7.  The above two shortcomings are only amongst the most compelling. The 
length of the regulated period and donor anonymity might also be considered. 
PPERA is improvable in numerous respects and each of these should be 
considered in the context of the s.30 Order process. If the Scottish 
independence referendum is to ensure losers‟ consent, it must be rigorous in 
weeding out, ex ante, grounds of grievance. A blind faith in PPERA‟s wisdom 
will not do. 

 
‘Intelligibility’ 
 
8.  As is well known, s.104 PPERA provides that the “Electoral Commission shall 

consider the wording of the referendum question, and shall publish a 
statement of any views of the Commission as to the intelligibility of that 
question.” ¶7-8 of the Agreement follow this approach. There already appears 
however to be a war of words as to the meaning of “intelligibility‟, albeit sotto 
voce. In the Scottish Government‟s Press Release announcing the question,9 
the Deputy First Minister stated that the “question will be tested to check that 
it is easy to understand, to the point and unambiguous.” On the same day the 
Electoral Commissioner for Scotland, John McCormick, said: "We will assess 
the referendum question to see whether voters find it clear, simple and 
neutral.” This is a clear divergence in the interpretation of „intelligibility‟ – one 
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narrowly textual, the other deliberately more expansive. Legalism versus 
legitimacy. 

 
9.  A second aspect of intelligibility concerns not the institutional function of the 

Electoral Commission but the question (“Do you agree that Scotland should 
be an independent country?”) itself. A review of the various eleven 
referendum questions put in UK referendums to date reveals that they are all 
more lengthy. Whilst the pithiness of the Scottish Government‟s proposed 
question may have its virtues, what it fails to do is to provide contextual 
information on the matter at hand. In each of the referendums of 1973, 1979, 
1997, 1998 and 2011 the question itself gave considerable detail which may 
be seen as aiding intelligibility 

 
10.  Finally, as noted in the House of Lords Select Committee on the 

Constitution,10 the matter of „Scotland as an independent country‟ is not at all 
self evident.  Moreover, the Scottish Government will only publish its view on 
this matter after the publication of the Referendum Bill and the Electoral 
Commission‟s consideration of the question. The matter of sequencing may 
reasonably be regarded as closely related to determinations as to intelligibility. 

 
Franchise 
 
11.  A „paving bill‟ has been promised to ease the transition to voting for sixteen 

and seventeen year olds in the referendum – a recognition of the fact that the 
„attainers‟ system could not cope with the demands be placed upon it. 
Moreover, the current system of household registration favours completeness 
over accuracy, and has been criticised heavily for its susceptibility to electoral 
fraud.11 The Electoral Commission estimates that the electoral register is only 
82.3% complete.12 

 
12.  The Scottish Government appears to favour a new, one-off system for this 

referendum and proposes to work closely with EROs to implement a more 
inclusive form of registration.13 Given the introduction of individual electoral 
registration in 2013/2014, the canvass being delayed until springtime, 
European Parliament elections taking place in June 2014 and the referendum 
in October/November, there is a clear risk that the additional and novel task of 
creating a new system for registering 16 and 17 year olds will leave the EROs 
and their staff over burdened. The Scottish Government ought to be mindful of 
these realities when  funding this project.  

 
13.  In terms of comparative practices of lowering the voting age to sixteen, there 

have been numerous references made to experience in Germany where five 
of sixteen German Laender have adopted such practices, Austria, the Isle of 
Man, Guernsey and Iran. Less reference has been made to the Australian 
Capital Territory which conducted an inquiry into voting age in 2007. Unlike 
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much of the recent discussion, that inquiry was much concerned about risks 
of fraud, personage, bribery/sale of votes. It is notable that these concerns 
have been little discussed in UK and Scottish debates. 
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