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CULTURE, TOURISM, EUROPE AND EXTERNAL RELATIONS COMMITTEE
AGENDA
6th Meeting, 2018 (Session 5)
Thursday 8 March 2018
The Committee will meet at 9.00 am in the Robert Burns Room (CR1).
1.

Decision on taking business in private: The Committee will decide whether
to take item 4 in private.

2.

Scotland's Screen Sector: The Committee will take evidence from—
Janet Archer, Chief Executive Officer, Creative Scotland;
David Smith, Sector Director, Digital Technology and Sector Delivery,
Scottish Enterprise;
David Martin, Sector Manager, Creative Industries, Skills Development
Scotland;
David Oxley, Director of Business and Sector Development, Highlands
and Islands Enterprise;
Michael Cross, Interim Director, Access, Skills and Outcome Agreements,
Scottish Funding Council.

3.

UK Withdrawal from the European Union (Legal Continuity) (Scotland)
Bill: The Committee will take evidence from—
Dr Tobias Lock, Senior Lecturer in EU Law and Co-Director Europa
Institute, University of Edinburgh;
Professor Nicola McEwen, Research Leader, UK in a Changing Europe.

4.

UK Withdrawal from the European Union (Legal Continuity) (Scotland)
Bill: The Committee will consider the evidence heard earlier in the meeting.

5.

Scotland's Screen Sector (in private): The Committee will consider the
evidence heard earlier in the meeting.
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Katy Orr
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Tel: 0131 348 5234
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Culture, Tourism, Europe and External Relations Committee
6th meeting, 2018 (Session 5) Thursday 8 March 2018
Scotland’s Screen Sector inquiry

In September 2017 the Committee issued a call for evidence on its inquiry into
Scotland’s Screen Sector. The Following written submissions were received from
witnesses on today’s panel:




Creative Scotland
Highlands and Islands Enterprise
Scottish Enterprise
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Written submission from Creative Scotland
Introduction
Creative Scotland is the public body that supports the Arts, Screen and Creative
Industries across all parts of Scotland on behalf of everyone who lives, works or
visits here.
We enable people and organisations in Scotland to work in and experience the arts
and creative sectors. We do this by helping others to create culture through
developing great ideas and bringing them to life.
“We want a Scotland where everyone actively values and celebrates arts and
creativity as the heartbeat for our lives and the world in which we live; which
continually extends its creative imagination and ways of doing things; and where the
Arts, Screen and Creative Industries are confident, connected and thriving.”
Unlocking Potential, Embracing Ambition, a shared plan for the arts, screen and
creative industries, 2014.
We aim to achieve this vision through four key functions:


Funding support for individuals and organisations working in the arts, screen
and creative industries.



Advocacy on behalf of these sectors, both nationally and internationally.



Development support for these sectors so that they can continue to grow and
thrive.



Influencing others to understand the value that the arts, screen and creative
industries deliver.

Creative Scotland’s overall budget for 2016/17 is £74m, which we receive from the
Scottish Government (£45.5m) and the National Lottery (£28.5m). We distribute this
funding to the sectors we serve through three funding routes: Regular Funding over
three years for organisations; Open Project Funding for individuals and organisations
for programmes of work for up to two years; Targeted Funding to support specific
sectors, projects and initiatives (including Film & TV production). It’s important to
note that National Lottery income is a critical part of our funding support for screen in
Scotland.
In April, 2014 we published our Strategic Plan, Unlocking Potential, Embracing
Ambition, which presents a shared vision for the arts, screen and creative industries
for the next 10 years.
At the heart of this plan is a set of ambitions and priorities that provide a focus for our
work and reflect what we want to achieve, in collaboration with the sectors we
support.
Supporting this 10 year plan, are distinct but complementary strategies for the Arts,
Screen, and wider Creative Industries. Developed in consultation and collaboration
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with the sectors they serve, these strategies set out the priorities for these sectors
and how our work supports them.
Submission to the Inquiry
Creative Scotland welcomes the Committee’s inquiry regarding how the Screen
Sector Leadership Group’s (SSLG’s) recommendations on strengthening and
developing the Scottish screen sector can be implemented.
In 2014 Creative Scotland published its strategy Creative Scotland: On Screen,
which sets out its ambitions and priorities for the Screen sector. Since then, we have
implemented a significant number of positive measures to grow and support
Scotland’s screen sector and an update on progress against that strategy for the
financial year 2016/17, is provided as part of this submission.
Since the publication of the screen strategy, we have invested over £29m in the
screen sector, including the introduction of £5m of additional funds for Film & TV
production and skills development, our £4m annual National Lottery fund, and more
than £2m per annum to screen organisations and projects through Regular and
Open Project Funding.
We have also seen Film and TV production spend in Scotland rise to record levels of
almost £70m in 2016, a 30% increase on the previous year and a 200% increase
since 2007.
Significantly, in the Scottish Government’s 2017 Programme for Government, the
following commitments were made:
“We will strengthen and coordinate support for our film and television sector to
drive its growth by creating a dedicated screen unit within Creative Scotland, to
coordinate existing and new public sector investment and resources more
effectively.
We will provide an additional £10 million of funding in 2018-19 to bring screen
development, production and growth funding to £20 million next year. This is in
addition to the existing £12.8 million commitment to BBC Alba/MG Alba.
As part of this work, we will support the world-renowned National Film and
Television School with £475,000 to establish a new base in Scotland. We will
also maintain the investment in the Production Growth Fund”
The commitment to set up a dedicated Screen Unit within Creative Scotland
responds to screen sector views that there should be a more coherent inter-agency
approach to public sector support for screen, with services that are better aligned
and easier to access.
Following comprehensive work involving Scottish Government, partner agencies
including Scottish Enterprise, Skills Development Scotland, Scottish Funding
Council, Highlands and Islands Enterprise, and individuals and groups working in the
screen sector; a collaborative proposal for the Screen Unit has been developed and
is
available
here:
http://www.creativescotland.com/resources/ourpublications/scottish-government/screen-unit
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The new Screen Unit, supported with £10m additional funding from the Scottish
Government, will combine expertise from creative, skills and enterprise partners to
deliver an ambitious vision for cultural, social and economic development of the
screen sector.
This shared strategy will increase production and inward investment, as well as
boosting audience, company and skills development and will be led by Creative
Scotland working with the other partner agencies and prioritising advice and input
from the sector itself.
The work of the Screen Unit will also build on and strengthen relationships with
Partner Agencies, Public Service Broadcasters, Ofcom and other strategic partners
and will also increase activity in terms of skills development, building on our current
activity in this area, which includes the £1m Screen Skills Fund, the Screen
Equalities, Diversity and Inclusion Review and the Outlander Training Programme.
A continuing priority is the development of Scotland’s studio infrastructure.
Wardpark Studios, Cumbernauld is a permanent, converted, fully-integrated studio
facility with 4 sound stages, which has been the home of Sony/Starz Outlander since
2012.
In 2016/17 Scotland hosted, amongst other, Avengers: Infinity War, which
established its production base at The Pelamis Building in Leith, T2 Trainspotting at
The Pyramids, Bathgate and Churchill, at Film Services Livingstone, which
demonstrates Scotland’s ability to attract and support large-scale, high-profile
productions.
However, we strongly believe that a permanent, purpose-built studio facility is
essential to drive growth in the sector. We continue to support partners in Scottish
Government and Scottish Enterprise in encouraging private sector investment to
make this happen.
In our screen strategy, another priority is to broaden access to screen content in
Scotland to as wide and diverse audience as possible. As such, we continue to
support this area of work through, for example, a dedicated exhibition and
distribution funding route for screen; support for cultural cinemas and major film
festivals through Regular Funding; support for a range of smaller and diverse film
festivals through Open Project Funding; and support for screen presentation in
Scotland’s more remote communities.
The SSLG set up a sub-group looking specifically at Distribution, Exhibition and
Audience Development. The work of this sub-group informed the SSLG Report’s key
findings and recommendations in this area and in turn informed the further work that
led to related actions for the Screen Unit.
Creative Scotland welcomes any constructive and informed dialogue that contributes
to a successful future for Scotland’s Screen sector.
This can only help us work together with the sector to further build on the record
levels of Film and TV production spend that Scotland is currently experiencing, and
maximise the opportunities presented by the new Screen Unit and the commitment
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shown by the Scottish Government with the recent announcement of additional
£10m funding for Screen.
We hope this submission and the comprehensive update provided below provides
further evidence of our commitment to a thriving and sustainable Scottish Screen
Sector.
Creative Scotland: On Screen
Update, December 2017
The following provides a comprehensive update on the measures taken in financial
year 2016-17 to support the Screen Sector in Scotland and to achieve the aims and
ambitions set out in our Strategy, Creative Scotland: On Screen.
This information can also be accessed here: http://www.creativescotland.com/whatwe-do/latest-news/media-centre
1.0
2.0
3.0
4.0

Creative Scotland: On Screen Film Strategy 2014-17
Screen Sector Leadership Group
Screen Unit
Increased incentives for Film and Television production
4.1
4.2
4.3
4.4
4.5
4.6

5.0

Focussing funding on the development and production of high-quality
feature films, documentaries and animation from Scottish-based talent
5.1
5.2
5.3
5.4

6.0

Creative Scotland Funding for the Screen Sector 2016/17
Screen Funding 2016/17
Production Growth Fund 2016/17
Regular Funding to Screen-Related Organisations
Open Project Funding
Strategic Targeted Funding

Feature Films
Documentaries
Animation
Animation Review

Establishing sustainable Studio Facilities
6.1
6.2

Studio Infrastructure
Production Spend

7.0 Developing Talent and Skills across the screen sector value chain
7.1
7.2
7.3
7.4
7.5
7.6
7.7

£1m Screen Skills Fund
Screen Equalities, Diversity and Inclusion Review
Film Industry Network and Diversity (FIND)
Raising Films
Outlander Training Programme
Bannan Impact
Animation Basecamp
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8 Increasing support for writers, directors and script development
8.1 Scottish Film Talent Network
8.2 Increasing access to film funding for writers and directors
8.3 Screenwriters’ residency programme
9 Increasing support for, and investment across, the distribution and
exhibition sector with a focus on audience development
9.1 Creating a dedicated Distribution and Exhibition funding route
9.2 Broadening Cinema Access and Programming
9.3 Film Exhibition Sector Mapping Report
10 Supporting film and moving image education
10.1
10.2
10.3
10.4
10.5
1.0

5-19 Film Education Programme
BFI Film Academy
Film Education in Scotland’s Libraries
Glasgow Film Theatre Refurbishment
European Collaborations

Creative Scotland: On Screen Film Strategy 2014-17

Published in October 2014, the Strategy sets out a series of key priorities to support
the growth and reach of Scotland’s screen sector, including the following:








Increasing incentives for film & television production
Focussing funding on the development and production of high-quality feature
films, documentaries and animation from Scottish-based talent
Establishment of a sustainable studio facilities
Developing talent and skills across the entire screen sector value chain
Increasing support for writers, directors and script development
Increasing support for, and investment across, the distribution and exhibition
sector with a focus on audience development, and
Greater emphasis on film and moving image education.

Since publication of the Strategy, we have implemented a significant number of
positive measures to grow and support Scotland’s Screen Sector, including:







The introduction of new funds for Film and TV production and skills
development
Supporting access to cinema and programme development through our
Regular Funding support for key film exhibitors and festivals
Supporting the major capital development of Glasgow Film Theatre
Supporting a number of smaller and diverse film festivals, small capital
initiatives and individual professional development opportunities through our
Open Project Fund
Supporting 12 training and skills development programmes through the
Screen Sector Skills Fund
Providing annual support to the 5-19 Film Education programme and
continued support the BFI Film Academy
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2.0

Together with the BFI, funding the Scottish Film Talent Network
Establishing a new partnership with the Scottish Library and Information
Council to develop film education in Scottish Libraries
Launching the first Screen Equalities, Diversity and Inclusion Review along
with an Exhibition Review and an Animation Sector Review.
Screen Sector Leadership Group

Following the recommendations of the Scottish Parliament’s Economy, Energy and
Tourism Committee’s report on the Economic Impact of the Creative Industries, a
Screen Sector Leadership Group (SSLG) was established with a core group of 14
Sector representatives to review the issues facing the Sector in Scotland and make
recommendations to support its future growth at the end of an initial one-year period.
The SSLG agreed to explore the following set of priorities:






Increased production facilities for Scotland
Increased funding for film and television production
Clearer research and statistics on the value of the sector and the impact of
funding and support mechanisms
Increased investment in talent development, skills and training
Increased and appropriate business development support for screen
businesses.

The following 3 Sub-Groups of the SSLG were set up and undertook key work over
the course of 2016:




Research, Statistics and Value
Distribution, Exhibition and Audience Development
Talent Development, Skills and Training

John McCormick presented the Group’s Report to the Culture, Tourism, Europe and
External Relations Committee (Jan 2017) which included an analysis of the issues
affecting the sector, its conclusions and recommendations. This Report can be
found here: http://www.creativescotland.com/resources/our-publications/scottishgovernment/screen-sector-leadership-group
3.0

Screen Unit

In the Scottish Ministers’ 2017 Programme for Government the following
commitment was made:
“We will strengthen and coordinate support for our film and television sector to
drive its growth by creating a dedicated screen unit within Creative Scotland,
to coordinate existing and new public sector investment and resources more
effectively.
We will provide an additional £10 million of funding in 2018-19 to bring
screen development, production and growth funding to £20 million next
year. This is in addition to the existing £12.8 million commitment to BBC
Alba/MG Alba.
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As part of this work, we will support the world-renowned National Film and
Television School with £475,000 to establish a new base in Scotland. We will
also maintain the investment in the Production Growth Fund”
The commitment builds on the 2016 Manifesto commitment to set up a dedicated
Screen Unit within Creative Scotland, and responds to industry views that there
should be a more coherent inter-agency approach to public sector support for
screen, with services that are better aligned and simpler to access. Creative
Scotland, Skills Development Scotland, Scottish Funding Council, Highlands and
Islands Enterprise and Scottish Enterprise have come together to strengthen
partnerships, increase understanding and communication and agree a shared vision
for the Screen Sector in Scotland, building on the recent successes of the industry
and harnessing the sector’s strong growth potential.
The Screen Unit will combine expertise from creative, skills and enterprise partners
to deliver an ambitious vision for cultural, social and economic development of the
sector. This shared strategy will increase production and inward investment, and
boost audience, company and skills development. The Screen Unit will be led by
Creative Scotland, with support and governance oversight from Skills Development
Scotland, Scottish Funding Council, Highlands and Islands Enterprise, Scottish
Enterprise and Scottish Government. It will prioritise advice and input from the sector
itself.
The Screen Unit proposal will be published on Monday 11 December and will be
available on our website here: http://www.creativescotland.com/resources/ourpublications/scottish-government/screen-unit
4.0

Increased incentives for Film and Television production

4.1

Creative Scotland Funding for the Screen Sector 2016/17: Total £10.9m

Creative Scotland funding for the Screen Sector across all of our funding routes
amounts to £10.9m in 2016/17 and this is detailed below:
4.2

Screen Funding: £4.8m in 2016/17

Screen National Lottery Funding awarded in 2016/17:
 Single Project Development Funding: £569,692
 Slate Development Funding to 4 film and TV production companies: £591,450
 Production Funding for film and TV drama: £2,898,349 to 15 feature films and
feature documentaries
 Distribution and Exhibition Funding: £74,335
 Market and Festival Attendance: £58,479 supporting a range of writing,
directing and producing talent to promote their films screening at festivals
and promote upcoming projects at markets such as Cannes, Toronto,
Cartoon Movie and Sheffield Meet Market
 Scottish Film Talent Network was awarded £200,000 (£100,000 from Creative
Scotland and £100,000 from BFI). Activity includes New Voices on Screen, a
programme specifically designed for BAME filmmakers; and Five@5, a new
short film programme focussed on developing women directors
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 Docscene: an investment in new and emerging documentary talent in
Scotland: £165,000.
4.3

Production Growth Fund 2016-17: £1.25m

The Production Growth Fund (PGF) opened for applications in October 2015. With
funding from the Scottish Government and the National Lottery, the fund has an
allocation of £3.25m for the period to March 2018. Designed to stimulate growth in
Film and TV drama production in Scotland, the PGF provides a financial incentive to
major international productions basing themselves here, as well as increasing
funding available for Scottish-based producers to anchor more of their production
work here. The PGF is helping to create significant employment opportunities for
Scottish-based crew, encourages the use of Scottish-based production facilities and
delivers a direct and significant economic benefit to Scotland.
The PGF has proved to be extremely popular with awards being made to the
following productions, to date:













T2: Trainspotting, feature film: £500,000
Churchill, feature film: £250,000
The Etruscan Smile, feature film: £100,000
In Plain Sight, TV drama series: £250,000
Loch Ness, TV drama series: £200,000
Calibre, feature film: £146,034
Hush, feature film: £303,966
Keepers, feature film: £125,000
Kiss Me First, TV drama series, £20,000
Tell It ToThe Bees, feature film: £200,000
Country Music, feature film: £250,000
Ordeal by Innocence, TV drama series: £50,000

4.4
Regular Funding awarded to Screen- Organisations: £2,228,819 in
2016/17
Regular Funding to Screen-dedicated organisations per financial year: Total
£1,977,719





£1,067,000 to CMI / Filmhouse/ EIFF/Belmont Filmhouse
£632,000 to Glasgow Film/ GFT / Glasgow Film Festivals
£212,779 to Regional Screen Scotland bringing cinema to remote and rural
communities with limited access to cinema and the Screen Machine
£65,940 to Film Hub Scotland extending film choice, increasing and
broadening film audiences, and enhancing opportunities for audiences to
engage with and learn about film.

Regular Funding to Multi-Arts Venues with Screen Programmes and Activities per
financial year (this figure represents 10% of these organisations’ total annual
Creative Scotland regular funding award which we have allocated to screen
activities): Total: £251,100


£66,600 to DCA
9

CTEERC/S5/18/6/1





4.5

£70,000 to Eden Court
£40,900 to Macrobert Arts Centre
£25,000 to Mareel / Shetland Arts Development Agency
£40,300 to An Lanntair
£8,300 to North East Arts Touring.
Open Project Funding: £836,298 in 2016/17

We have awarded £836,298 of Open Project Funding, supported by the National
Lottery, to Screen-related organisations in 2016/17. Examples of the awards made
are as follows:













4.6

Refurbishment of Screen Machine Small Capital award: £67,437
Lux Scotland: £95,000
Folk Film Gathering: £9,000
48Hr Film Projects: £4,500
Cromarty Film Festival:
Scotland Loves Anime Festival: £15,000
Regional Screen Scotland Refurbishment of Screen Machine: £67,437
Document 2016: £25,000
Africa in Motion 2016: £50,000
Alchemy Film and Moving Image Festival 2016-17: £79,700
Scottish Queer International Film Festival: £18,272
Take One Action Film Festival: £60,000
GLITCH Film Festival: £35,378.
Targeted Funding: £1,912,211 in 2016/17

Each year we have an allocation of Targeted Funding, which we use to address
specific priorities in the screen strategy and any opportunities that arise. Examples
of how these funds are used are as follows:
4.6.1 Screen Commission: £200,000 in 2016/17
Creative Scotland’s Screen Commission manages two budgets, the Recce Fund and
a Scotland Marketing Budget.
Recces
Creative Scotland’s Screen Commission has a Recce Fund of £80,000 annually. If
used solely for recce funding, it has the potential to support approximately 25
productions looking to explore Scotland as a filming location and a base for
production. The Recce Fund can be used to hire the services of a local Scottish
locations professional or, alternatively, to cover the costs of a creative team travelling
to Scotland and recceing a variety of locations specific to their production. These
recces also include meetings and introductions to Scottish crew and heads of
department specific to the genre of production.
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Budgeting
The Recce Fund also supports a budgeting service that we offer to incoming
international production providing the services of a Scottish line producer to work
through a prepared budget and adapt the costs to be Scotland-specific.
Familiarisation Trips
Since the introduction of the High-End TV Tax Credit, the Screen Commission has
experienced a significant rise in the number of enquiries from UK and international
studios and production companies seeking to use the UK as a base for production.
We have worked very closely with our partners at the British Film Commission and
British Film Institute to host a number of familiarisation trips to Scotland as part of the
Screen Commission’s work to promote Scotland, its talent, locations and facilities.
Festivals
The Screen Commission has an annual Markets and Festivals budget of £60,000
which supports Creative Scotland’s presence under the We Are UK Film banner at
Berlin International Film Festival, Cannes International Film Festival and Toronto
International Film Festival. This market presence often includes profiling of Scottish
talent and productions at the UK Film Centre at each of these festivals, arranging
networking events for our Scottish talent and also working closely with Scottish
productions premiering at a particular Festival.
Marketing and Promotion
The Screen Commission has a budget of £60,000 for marketing and promotion. This
fund is largely used for advertising in industry press for example Screen International
Dailies throughout festival attendance, driving business to the Scottish presence at
the UK Film Centre. Other examples include Screen trade press features profiling
Scottish films at festivals, future Scottish projects, up and coming talent and new
funds and services that are available through Creative Scotland.
This fund has also been used for international engagement during the Edinburgh
International Television Festival, which included sponsorship of the US Game
Changers strand alongside our partners the British Film Commission. Activity at the
Edinburgh International Film Festival and Sheffield Documentary Festival is also
funded through this route.
4.6.2 5-19 Film Education Programme: £250,000
Further details are set out below in Section 10.1.
4.6.3 BFI Film Academy: £60,000
Further details are set out below in Section 10.2.
4.6.4 FOCUS – a shared resource facility: £250,000
FOCUS is a new initiative by Film City Futures, in partnership with Scottish
Documentary Institute, and supported by Creative Scotland and Scottish Enterprise.
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A sector review found that screen business are not always able to access the
business development expertise that they need in order to achieve significant
growth. FOCUS aims to change this, by supporting screen sector companies to gain
access to the sector-specific business development expertise.
The project is a two-year pilot, with the first round of 8 participating companies
announced in October 2017.
4.6.5 BAFTA Scotland and Celtic Media Festival: £22,000 for 2016/17
4.6.6 National Film and Television School, Beaconsfield: Scholarships for
Scottish students: £25,000 per financial year
4.6.7 TRC Media: £50,000 to support the range of high level training and
development programmes for independent television executives
5.0

Focussed funding on the development and production of high-quality
feature films, documentaries and animation from Scottish-based talent

5.1

Feature Films

We awarded £2,898,349 to 16 features, feature documentaries and TV drama
productions. We have also made £591,450 of Slate Development awards and
£569,692 of Single Project Development awards. See Appendix 1 for more detail of
Creative Scotland 2016/17 investments.
5.2

Documentaries

Support for documentary development and production in 2016/17:
Through Our Eyes (development): £7,000
Arcadia (production): £90,000
Nae Pasaran (development): £32,000
Silent Men (development): £12,000
Becoming Animal (development): £15,000
Freedom Fields (development): £30,000
The Ballad of Benny Lynch (production): £25,683
You’ve Been Trumped Too (production): £90,000
From New Zealand With Love (development): £13,500
Flint (development): £15,000
Two Janes (development): £20,000
Harry Birrell’s 20th Century Pictures (production): £95,000
The Eyes of Orson Welles (production): £75,000
Listen to Britain (Production): £5,000
The Last Breath, (Production): £100, 000
Cowboy Poets, (Development): £12,000
Horsemen, (Development): £8,950
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5.3

Animation

Through Screen Funding and other routes, we have supported animation producers
and projects directly, including:
 Red Kite Animation slate development funding: £150,000
 Support for individual animation production companies to attend markets and
festivals such as Kidscreen Summit, Cartoon Forum, TIFF, Cartoon Movie,
and Annecy
 Eyebolls Ltd received a single project development award of £32,710 to
develop a TV pilot for Superfairies, written by Scottish author Janey Jones
based on her book series of the same name
 SellOut Pictures received a production award of £347,000 towards the feature
length animation Vitello, a co-production with Zentropa in Denmark
 Red Kite Animation received a production award of £220,000 towards the
feature length animation Princess Emmy, a co-production with Studio100 in
Germany and Belgium.
Additionally, via the Open Project Fund in 2016/17, we supported animation studio
Once Were Farmers with £3,882 to attend the market CTN Expo in the US; award
winning animator Ross Hogg with support of £5,876 for research and development of
his new experimental animation project 4:3; and Scotland Loves Anime with £15,000
to deliver the Scotland Loves Anime film festival.
Scottish Film Talent Network is a ladder for drama and animation talent, from shorts
to first feature development:



5.4

During 2016/17, two animated shorts were produced through the New Talent
Shorts programme (Spindrift and Nothing to Declare)
Through the First Feature Development programme, SFTN is developing Ceili
with KoLik Films (Cam Fraser is writing) and Will Anderson and Ainslie
Henderson’s first feature, Dom, with Noe Mendelle from Scottish
Documentary Institute attached to produce.
Animation Review

Creative Scotland published its Animation Sector Review, an action arising from the
EET Committee Report and its recommendations, in March 2017. A steering group is
currently being assembled to take forward the recommendations from the review,
which will commence in early 2018.
6.0

Establishing sustainable Studio Facilities

6.1

Studio Infrastructure

One of our key priorities is the development of Scotland’s studio infrastructure.
In order to support local productions, attract UK and international productions and
drive growth in Scotland’s Screen Sector so that it can compete effectively in a
global market place, purpose-built studio facilities alongside a full range of options
for stage space and production offices are essential.
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Overview of Scotland’s current infrastructure:
Pop-up build space such as The Pyramids in Bathgate (production base for T2:
Trainspotting) and The Pelamis Building in Leith (Avengers: Infinity War) and Film
Services Livingstone (Churchill). Creative Scotland’s Screen Commission is currently
marketing 435,000 sq ft of pop-up build space, which compares favourably with other
nations.
Full-time conversions including Wardpark Studios in Cumbernauld - home of
Sony/Starz Outlander since 2012 – offers a permanent, fully-integrated studio facility
with 4 sound stages over 118,000 sq ft, plus planning permission for significant
expansion of an additional 30,000 sq ft across 2 new 50 foot-high sound stages, and
the BBC’s Dumbarton Studios (62,000 sq ft) giving a total of 110,000 sq ft.
Purpose-built studio facilities: Two significant studio production facility projects
are currently being progressed by the private sector:


The Pentlands studio proposal has received Scottish Government intention to
grant planning permission in principle, subject to conditions and a planning
obligation.



Guardhouse are progressing towards the submission of a planning
application.

We remain committed to supporting private sector studio facility developments and
continue to encourage the private sector to come forward with projects for
consideration.
6.2 Production Spend
Film and TV producers spent a record £69.4 million shooting in Scotland in 2016 –
the highest figures since records began, and a £16.7 million increase on 2015.
Since 2007, spend has increased more than 200% from £23 million.
This record production spend figure - an increase of almost demonstrates the
continuing interest and appetite from major film and high-end TV producers to use
Scotland as a backdrop for their productions and take advantage of its highly skilled
crews, talent and production incentives.
The announcement follows the Scottish Government’s work through Creative
Scotland to support large scale international productions and Scottish producers to
anchor their productions in Scotland in recent years, including T2: Trainspotting,
Outlander, Churchill, Calibre, Hush, Etruscan Smile, In Plain Sight, Loch Ness,
Tommy’s Honour, Sunset Song, Macbeth and current productions like The Wife.
7.0

Developing Talent and Skills Across the Entire Film Value Chain

7.1

Screen Skills Fund: £1m

In Spring 2015, the Screen Skills Fund was launched to address skills gaps across
the entire Screen Sector including film education, talent and skills, film production,
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distribution, exhibition and audience development, through specific targeted training
and development programmes.
A total of just over £1m was awarded to organisations including the Scottish
Documentary Institute, the Centre for the Moving Image, Cinema For All, Film City
Futures, the Film Access Network Scotland, and the Outlander TV series to support
trainees. Initiatives included support for new entrants as well as professionals
already working in the screen industries.
A list of the 12 Screen Skills programmes awarded in the first round is here.
7.2

Screen Equalities, Diversity and Inclusion Review

In January, 2016 we embarked on a Screen Equalities, Diversity and Inclusion
Review (the Screen EDI Review) over three stages: a practitioner survey;
consultations; and extensive research.
This led to the publication of Equality Matters, the first comprehensive Review of
Equalities, Diversity and Inclusion within Scotland’s Screen Sector to be published.
Published on Tuesday 31 January 2017, the Review draws on evidence gathered
from individuals and organisations working in film and TV in Scotland set against a
backdrop of national and international research and policy. The Review highlights
evidence of the numerous and complex barriers to access, progression and
representation both on and off-screen which exist at many levels in Scotland’s
Screen Sector including economic limitations, geography and gender. The Review
also incorporates a series of recommendations for positive and collaborative action
to support a more inclusive and representative Screen Sector in Scotland.
Following the key recommendations from the Screen EDI Review, which was
published by in January 2017, a new Working Group was formed to look at how
equalities, diversity and inclusion can be improved across Scotland's Screen Sector.
The group is considering how the recommendations of the review can be
implemented.
7.3 Film Industry Network and Diversity (FIND)
Find is a national training programme supporting young people (aged between 1624) from varied backgrounds, creating opportunities for increased access into the
film industry and contributing towards a high quality, more diverse and ‘industry
ready workforce’. FIND was developed with support of £110,000 through Creative
Scotland’s Screen Skills Fund.
7.4

Raising Films

Raising Films raises awareness of the persistent structural challenges for parents
and carers working, or wanting to work, in film and television. We are a community
and campaigning organisation working toward a more equal and inclusive creative
industry. Creative Scotland supported Raising Films with £15,000.
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7.5

Outlander Training Programme

Creative Scotland provided £110.000 to support the comprehensive trainee
placement scheme on the high-end TV drama production Outlander Season 3.
The scheme successfully provided 22 trainee job placements of between 3 and 9
months in a range of craft, technical and production roles including Costume, Art
Dept. Plasterer, Assistant Director, Design, Camera, Production and Props. Many of
the 22 have gone on to work as freelance trainees and assistants in the industry as a
result of their training.
Creative Scotland is currently supporting the Outlander Season 4 training
programme with £100,000. The initiative includes up to 22 trainees across various
craft, technical and production departments.
7.6

Bannan Impact

From its inception, Bannan has focussed on providing training and development at
all levels of development and production. Nearly 20% of the overall production
costs were directly attributed to training and development.
To date, it has also developed three new Gaelic writers and two director trainees.
49% of crew went through training and career development progression. Almost half
of the crew were Gaelic speakers, of which 63% were trainees. Creative Scotland
has supported 3 series of Bannan to a total of £956,333. Bannan. The programme
has been re-commissioned for a fourth series by MGAlba.
7.7

Animation Base Camp

Creative Scotland supported (£50,000) the Animation Base Camp in 2016, led by
animation company Once Were Farmers, located at Glasgow Caledonian University,
with mentoring support throughout from Sony Pictures Animation in Los Angeles: 8
weeks FT training for 18 animation graduates, 8 from Scotland; Skillnet Ireland and
Innovation Norway supported trainees from Ireland and Norway.
8.0

Increasing support for writers, directors and script development

8.1

Scottish Film Talent Network

The Scottish Film Talent Network (SFTN) represents the single biggest resource for
new and emerging filmmaking talent in Scotland in the past seven years. SFTN is a
consortium made up of the Centre for the Moving Image, DigiCult and Hopscotch
Films. SFTN represents Scotland in the UK-wide BFI NET.WORK initiative which
connects the UK’s film talent development agencies.
The programme receives a total of £450,000 a year from Creative Scotland and BFI,
and in 2016/17 commissioned the development of 12 first features (in addition to the
continued development of 15 live feature film projects), development and production
of 15 new and emerging talent short films, including 5 commissions for women
filmmakers trough the Five@5 programme; and 86 filmmakers received support to
attend talent labs at national and international film festivals, training programmes and
workshops.
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In October 2016, SFTN delivered New Voices on Screen, a two-day filmmaking lab,
focussed on supporting BAME writers and directors based in Scotland.
The Five@5 for Women short film programme support five Scottish-based women
filmmakers through the production of five short films, all at five minutes long.
8.2

Increasing access to film funds for writers and directors

In addition to SFTN and existing Single Project and Slate Development Funding for
script development (which can be accessed by producers), Creative Scotland, for the
first time, offered writers and directors the opportunity to apply for development
funding at the early stages of their projects without a producer attached, from the
start of 2015/16.
Four writers have been supported over the period with funding of £19,500.
Screenwriters’ residency programme

8.3

The Bellrock Screenwriting Workshops, a dedicated screenwriters’ residency
programme, was developed as a partnership between established Script Consultant
and Producer, Olivia Stewart, and Hospitalfield Arts, to provide opportunities for
writers working in other forms, to develop work for the screen.
Three workshops took place between August and October 2016, giving six emerging
screenwriters the opportunity to work with a team of established industry mentors to
develop their original screenplays.
9.0

Increasing support for, and investment in, the distribution and exhibition
sector with a focus on audience development

9.1

Creating a dedicated Distribution and Exhibition Funding Route

As well as supporting distribution and exhibition organisations through Creative
Scotland’s Regular Funding route, we made some changes to our Screen Lottery
Funding routes. Funding for distribution and exhibition of Scottish films is now
available through a dedicated route as part of the Screen Lottery Funding and is
aimed at increasing visibility and availability, and supporting the promotion of
Scottish films for audiences in Scotland and internationally.
In 2016-17 8 distribution and exhibition awards were made, totalling £107,171. This
supported over 500 screenings of Scottish films, including Where You’re Meant To
Be, Iona, and Sixteen Years Till Summer.
9.2

Broadening Cinema Access and Programming

We said in our strategy that we aim to broaden cinema access and programming in
Scotland for as wide and diverse an audience as possible, working with key film
festivals and cultural cinemas across Scotland:


We do this through our Regular Funding support of cultural cinemas: Centre
for Moving Image (incorporating Edinburgh Filmhouse and Belmont
Filmhouse in Aberdeen), Glasgow Film, DCA, Mareel/Shetland Arts
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Development Agency, Eden Court, the Macrobert Arts Centre, North East Arts
Touring
and
An
Lanntair
in
the
Outer
Hebrides.
Two of our Regularly Funded Organisations are particularly concerned with
widening access and audience development: Film Hub Scotland supports
exhibitors and is part of the BFI Film Audience Network (made up of nine
UK Hubs); and Regional Screen Scotland runs the much-loved Screen
Machine, and supports communities to establish film screenings.
Scotland’s two international film festivals are managed by Regularly Funded
Organisations: Edinburgh International Film Festival (CMI) and Glasgow Film
Festival (Glasgow Film).


We also support a number of smaller and diverse film festivals through our
Open Project Fund (see Section 4.7). These festivals play an important role in
representing and reaching Scotland’s diverse communities, and in presenting
specialised film to audiences in Scotland.



We have also funded a number of remote community venues through the
Open Project Fund to install digital projection equipment, and ensured as part
of those funding relationships that audiences have a diverse programme of
films to choose from.

9.3

Film Exhibition Sector Mapping Report

Early in 2016 we commissioned Drew Wylie Ltd to undertake an initial mapping of
the film exhibition sector, to identify the diverse contexts in which audiences watch
films together and every organisation which delivers such activities across Scotland.
The report was published in June 2016, identifying a total of 346 exhibitors of various
types, from multiplexes and independent cinemas to film societies and touring
cinema. It includes an interactive map which can be filtered by type.
This report, along with the research completed by The Social Value Lab for Regional
Screen Scotland, Your Cinema, Your Community, has informed Creative Scotland’s
approach to broadening cinema access, as well as the work of the Screen Sector
Leadership Group, and RFO’s delivering and supporting film exhibition.
10.0

Supporting film and moving image education

10.1

5-19 Film Education Programme

Creative Scotland provides annual support for the 5-19 Film Education Programme
in partnership with the British Film Institute, Into Film, Education Scotland and
Scottish Film. The programme aims to achieve a significant step-change in the level
of provision, teacher development and other activities to encourage watching,
making and critical understanding of film for 5-19 year olds.
10.2

BFI Film Academy

We have supported the BFI Film Academy annually (2016-17 was the fourth year), to
provide practical filmmaking workshops throughout Scotland and further specialist
progression opportunities for talented 16-19 year olds.
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10.3 Film Education in Scotland’s Libraries
We have provided £190,000 to support the Scottish Library and Information Council
(SLIC) to develop, pilot and evaluate film education and creative film learning in six
library services across Scotland, to help guide libraries nationally in pursuing their
strategic aims for developing film culture. Librarians from the Western Isles, Girvan,
Midlothian, North Lanarkshire, Falkirk and Edinburgh have taken part in a suite of
development sessions, including training at the new home of the National Library of
Scotland Moving Image Archive at Kelvin Hall. The libraries are testing a variety of
activities with a range of groups, from early years to older people.
10.4 Glasgow Film Theatre Refurbishment: £536,900
A Large Capital Fund award of £536,900 has been made to Glasgow Film to extend,
improve and enhance the GFT’s existing listed Rose Street premises. The
reconfiguration of GFT includes the redevelopment of café and refreshment facilities,
development of its Educational Room, staff and volunteers’ area and meeting
spaces. The project was completed in November 2016 and has enhanced a unique
cultural facility and one of the UK’s leading independent cinemas.
10.5 European Collaborations
Creative Scotland continues to be a partner in Creative Europe Desk UK. Since 2014
seventeen companies have been supported through the Creative Europe MEDIA
sub-programme totalling over €3m in funding. In 2016-17 Scotland had a major
success through the TV Programming call with Glasgow based natural history
producers MaraMedia receiving €153,000. Scotland was also very successful
through the VOD Platform call with Distrify again being supported with €150,000 for
their platform MUVIES.COM and The Polkadot Factory receiving €60,000 support for
their film discovery app Cues.
During 2016, we collaborated in a research project with the University of Glasgow’s
Centre for Cultural Policy Research, the University of Copenhagen, and Dutch and
Scandinavian film funds to examine film funding models, some of the outcomes of
which were presented during Glasgow Film Festival.
Appendix
Projects supported by Creative Scotland Screen Funding
Feature Films
Sunset Song





Director: Terence Davies
Screenplay: Terence Davies
Production Company: Hurricane Fims / Iris Productions / SellOutPictures
Cast: Agyness Deyn, Peter Mullan, Kevin Guthrie

Adapted by Terence Davies from the novel by Lewis Grassic Gibbon, Sunset Song is
an intimate epic, the story of a young woman, Chris. It is both a love story and a
story of Chris’s love of the land, driven by Terence Davies’ unflinching poetic realism.
The film takes place in rural Scotland in the early years of the twentieth century – a
19

CTEERC/S5/18/6/1
time of momentous change and struggle between tradition and change. Chris has an
intense passion for life, for the unsettling Ewan and for the unforgiving land. The First
World War reaches out from afar bringing the modern world to bear on the
community in the harshest possible way, yet in a final moment of grace, Chris
endures, now a woman of remarkable strength.
Festivals/Awards: In-Competition - London Film Festival and San Sebastian; World
Premiere Toronto Film Festival. BIFA 2015 Nominated for Most Promising
Newcomer (Agyness Deyn).
Theatrical release: 4th December 2015, Metrodome
Trailer: www.sunset-song-film.com/trailer
The Legend of Barney Thomson





Director: Robert Carlyle
Screenplay: Richard Cowan, Colin McLaren
Production Company: Sigma Films/Trinity Works Entertainment
Cast: Robert Carlyle, Emma Thompson, Ray Winstone, Kevin Guthrie

Barney Thomson, awkward, diffident, Glasgow barber, lives a life of desperate
mediocrity and his uninteresting life is about to go from 0 to 60 in five seconds, as he
enters the grotesque and comically absurd world of the serial killer.
Festivals Awards–BAFTA Scotland 2015 Winner Best Feature Film & Best Actress
(Emma Thompson).
Theatrical release: 17th June 2015, Icon Entertainment
Trailer: www.youtube.com/watch?v=wVQNXXa1gKE
Iona




Writer/ Director: Scott Graham
Production Company: Bard Entertainments
Cast: Ruth Negga, Douglas Henshall, Ben Gallagher

Scott Graham’s follow up to his award-winning first feature sees Iona and her
teenage son seek refuge from a violent crime among a religious community on the
island where she was born. Iona’s return exposes her tormented son bull to a way of
life she rejected when she left the island as a teenager and send a shock wave
through the family she left behind.
Festivals/Awards: EIFF World Premiere, San Sebastian
Pikadero





Director: Ben Sharrock
Screenplay: Ben Sharrock
Production Company: Caravan Cinema
Cast: Bárbara Goenaga, Joseba Usabiaga
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A penniless young couple, unable to fly the nest due to the economic crisis that grips
Spain, have trouble consummating their fledgling relationship in their parents'
homes. As they become increasingly desperate to make love and with no money to
afford a hotel, they are forced to look to popular public hotspots commonly used for
sex among young people, known by the locals as "pikaderos". However, things are
never as easy as they seem, and their relationship is quickly tested as they try to
break free from the shackles of a crumbling economy.
Festivals/Awards: San Sebastian (World Premiere), Zurich Film Festival (WINNER:
Critic's Choice Award), Kiev Molodist Film Festival (WINNER: Fipresci Award & Best
International Film Award), Mumbai Film Festival; EIFF (WINNER: Michael Powell
Award).
Upcoming Festivals: Torino, Rio de Janeiro, Gotheburg
Trailer: https://vimeo.com/128863249
Moon Dogs





Director: Philip John
Screenplay: Derek Boyle, Raymond Friel
Production Company: Clydebank Films Ltd, Ripple World Pictures
Cast: Jack Parry Jones, Tara Lee, Christy O’Donnell

This anarchic coming-of-age story follows the misadventures of two teenage step
brothers (Jack Parry-Jones and Christy O’Donnell) as they head off on a road trip
across Scotland, with their relationship challenged by Caitlin (a charismatic Tara
Lee), the free spirited and enigmatic girl who comes between them.
Festivals/Awards: Edinburgh International Film Festival (Best of the Fest), Dinard
Film Festival, Nominated for Best Feature Film at BAFTA Scotland Awards,
Audience Award at International Film Festival Mannheim Heidelberg, Best
International First Feature at Galway.
Calibre




Writer/Director: Matt Palmer
Production Company: Wellington Films
Cast: Jack Lowden, Martin McCann, Tony Curran

Calibre is the feature debut from Matt Palmer, which follows two life-long friends on a
weekend trip to a remote Scottish village that descends into a never-ending
nightmare as they attempt to cover up an horrific hunting accident. The men wrestle
with intense paranoia and escalating fear as their friendship disintegrates and the
locals close in on the truth, turning a weekend hunting trip into a desperate struggle
to survive.
Churchill




Director: Jonathan Teplitzky
Writer: Alex von Tunzelmann
Production Company: Salon/Tempo Productions
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Cast: Brian Cox, Miranda Richardson, John Slattery, James Pruefoy

May 23, 1944: as tensions mount in the 48-hours preceding D-Day, the nowbeleaguered Prime Minister Winston Churchill, played by Brian Cox (The Bourne
Supremacy, X-Men 2, Zodiac, War & Peace, Troy), must prepare a final attempt to
crush Hitler’s encroaching army. With the entire War effort ultimately hinging on this
decision, the stakes have never been higher. As the Wartime leader clashes with his
generals, tension builds with the Americans, and Churchill must wrestle his innerdemons in order to navigate the Allies to victory.
Miranda Richardson (Harry Potter, Testament of Youth) plays beloved wife Clemmie
Churchill, with John Slattery (Mad Men, Captain America Civil War) as General
Eisenhower, James Purefoy (Rome, The Following, High Rise) as King George VI,
and rising-star Ella Purnell (Miss Peregrine’s Home for Peculiar Children, Tarzan)
joining the cast as Churchill’s secretary.
Keepers





Director: Kristoffer Nyholm
Cast: Gerrard Butler, Peter Mullan, Gary Lewis
Production Company: Mad as Birds
Inspired by the Flannan Isle mystery, Keepers, was filmed on location in
Galloway.

On an uninhabited island, 20 miles from the rugged Scottish coast, three lighthouse
keepers arrive for their six-week shift. As Thomas (Peter Mullan), James (Gerard
Butler) and Donald (Connor Swindells) settle into their usual, solitary routines,
something unexpected and potentially life-changing occurs: they stumble upon
something that isn't theirs to keep. Where did it come from? Who does it belong to?
A boat appears in the distance that might hold the answer to these questions... What
follows is a tense battle for survival as personal greed replaces loyalty and, fed by
isolation and paranoia, three honest men are led down a path to destruction.
The Wife



Director Bjorn Runge
Writer: Jane Anderson

Production Company / Financiers: Tempo Productions are partnered with
Anonymous Content, Meta Films, Spark Film and TV, Film Vast and Creative
Scotland
Based on the novel by Meg Wolitzer The Wife is the story of Joan Castleman (Glenn
Close) a still-striking beauty with impeccable credentials, the perfect alpha wife.
Forty years spent sacrificing her own talent, dreams and ambitions to fan the flames
of her charismatic husband Joe (Jonathan Pryce) and his skyrocketing literary
career. Ignoring his infidelities and excuses because of his “art” with grace and
humour.
The Wife is a poignant, funny and emotional journey; a celebration of womanhood,
self-discovery and liberation.
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Daphne






Director: Peter Mackie Burns
Writer: Nico Mensinga
Producers: Valentina Brazzini and Tristan Goligher
Starring: Emily Beecham, Tom Vaughan-Lawlor, Nathaniel Martello-White and
Geraldine James
Sales agent: The Bureau Films

Hectic days and late nights. Londoner Daphne is caught up in the daily rush of her
restaurant job, and a nightlife kaleidoscope of new faces. She is strong, funny, and
acerbic but deep down she is not happy. Stuck in a rut, she can’t move forward.
Then when she saves the life of a shop keeper, stabbed in a failed robbery, the
impenetrable armour she wears to protect herself begins to crack and Daphne is
forced to fight against the inevitability of a much-needed change in her life.
A striking debut drama from director Peter Mackie Burns, rich in memorably
structured scenes and offering a vibrant soundtrack, Daphne is given real drive by
the central performance of Emily Beecham in the lead role.
Festivals:
World Premiere: International Film Festival Rotterdam 2017
US Premiere: SXSW 2017
UK Premiere: Edinburgh International Film Festival 2017
Only You




Director: Harry Wootliff
Writer: Harry Wootliff
Production Companies: The Bureau, Synchronicity

Jake and Elena meet on New Year’s Eve and fall madly in love. They find a naïve
delight in each other. Three weeks in and they’re living together and making love
without contraception. But a baby doesn’t materialise. Elena feels like a failure. Her
previous insecurities around relationships haunt her. Jake struggles to hang on to
the idea that their love is flawless.
They stray increasingly further away and we fear they will never find their way back.
A passionate story about the struggle to remain in love when life doesn’t give you
everything you want it to.
Country Music





Director Tom Harper
Screenplay: Nicole Taylor
Production Company: Fable Pictures
Financiers: Creative Scotland, BFI and Channel 4.
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Country Music is a feature film that tells the story of Rose-Lynn Harlan, a single
mother from Glasgow who dreams of becoming one of Nashville’s country music
stars.
Beats





Director: Brian Welsh
Screenplay: Kieran Hurley and Brian Welsh
Production Company: Rosetta Productions in Association with Sixteen Films
Financiers: Creative Scotland, BFI, DRW and BBC.

Beats tells the story of Johnno and Spanner, teenagers living in a small, suburban
Scottish town at the time of the 1994 Criminal Justice Act – a new piece of legislation
which effectively outlawed raves, or ‘public gatherings around amplified music
characterised by the emission of a succession of repetitive beats’
TV Drama
Bannan





Director: Tony Kearney
Screenwriters: Chrisella Ross, Charlie Martin
Production Company: Young Films
Cast : Debbie Mackay, Donald Ewen MacKinnon, Alasdair Mackay

Bannan is the story of Màiri MacDonald’s return home to the island from which she
escaped eight years ago, having left her family and the place, its claustrophobia and
its customs. She initially returns for the funeral of a family friend but the emotional
ties (‘bannan’) see her remain on the island longer than anticipated: first out of
necessity and then by choice. Màiri’s journey reawakens the unresolved conflicts
that are rooted in her memory of home: love and hate, past and present, suffocation
and freedom. The one person with whom she must renew her ‘bannan’ is the only
person she wants to remain firmly in the past.
Teacup Travels




Director: Simon Hynd
Production Company: Plum Films
Cast: Gemma Jones, Evie Brassington, Roderick Gilkison

Teacup Travels is aimed at 4-6 year olds, mixing live action and green screen in an
historical action adventure series. In the initial commission, aired on CBeebies in
2015, Teacup Travels introduces us to an inquisitive sister and brother, Charlotte
and Elliot, who are transported into an adventure inspired by an archaeological
treasure every time they drink from one of their Great Aunt Lizzie's teacups.
Produced in Scotland, Teacup Travels brings together Scottish based cast and crew
with internationally renowned talent on and off screen, including Oscar-winning
designer Leslie Dilley, and Harry Potter actress,Gemma Jones as Great Aunt Lizzie.
Awards: Best Pre-School Programme Nominee, 2016 Broadcast Awards and Best
Children’s Programme Nominee 2015 BAFTA Scotland Awards.
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TX: Cbeebies
Trailer: http://www.plumfilms.co.uk/teacup-travels-trailer/
Katie Morag - Series 1




Director: Don Coutts
Production Company: Move On Up
Cast: Cherry Campbell, Gail Watson, Annie Louise Ross

Based on the hugely popular series of children's books by Mairi Hedderwick, the
Katie Morag Series aired on CBeebies and CBBC in 2013/14. 26 episodes of 15
minutes each, star Cherry Campbell as Katie Morag, Anne Louise Ross as Grannie
Island and Barbara Rafferty as Granma Mainland, along with a host of other
magnificent cast members.
Awards: Best Children's Drama in the Freesat TV Awards, Best Children's Drama
Royal Television Society Scotland Awards, Children’s BAFTA for Best Children's
Drama, Children’s BAFTA for Best Performance (Cherry Campbell), Scottish BAFTA
for Best Children Programme, and Best Directing in Film and Television, Celtic
Media Festival Torch for Best Children’s Programme.
TX: Cbeebies
Trailer: http://www.bbc.co.uk/cbbc/watch/p02f1lg1
In Plain Sight
Production Company: World Productions for ITV
A three-part mini-series based on the true story of detective William Muncie’s quest
to bring to justice notorious Scottish killer Peter Manuel.
Douglas Henshall (Collision, Shetland) takes the role of William Muncie whilst Peter
Manuel is played by Martin Compston (Line of Duty).
Loch Ness


Production Company: ITV Studios

This new six part drama series for ITV brings a police hunt for a serial killer to the
shores of Scotland’s famous loch.
West Skerra Light
Director: Greg Hemphill
Production Company: Hopscotch Films
Cast: Lorna Craig, Lorne McFadyen, John Gordon Sinclair, Lorraine MacIntosh,
John Michie, Julie Wilson Nimmo, Lewis Howden, Tam Dean Burn
A remote island lighthouse is up for sale, and the prospective buyers are gathered
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together to be vetted by the owner. But the death of the ferryman means the
assembled group of city dwellers find themselves trapped and fighting for survival
against the hostile island environment and a dark malevolent presence.
This specially commissioned 60-minute drama was broadcast on BBC Scotland on
31 October 2016.
Feature Documentaries
Battle Mountain: Graeme Obree’s Story



Director: David Street
Production Company: Journey Pictures Ltd

A quixotic and charismatic genius: this outcast from the pro cycling peloton finds
resurrection and meaning, as he battles bi-polar, brushes with death and his own
demons to challenge for the world land speed record.
Festivals: Edinburgh International Film Festival
Theatrical Release: 1 April 2016
Trailer: https://vimeo.com/130621871
Atomic, Living In Dead And Promise



Director: Mark Cousins
Production Company: Hopscotch / Storyville

Seventy years ago, the bombing of Hiroshima showed the appalling destructive
power of the atomic bomb. Mark Cousins's bold documentary looks at death in the
atomic age, but life too. Using only archive film and a new musical score by the band
Mogwai, the film shows us an impressionistic kaleidoscope of our nuclear times protest marches, Cold War sabre-rattling, Chernobyl and Fukishima - but also the
sublime beauty of the atomic world, and how x-rays and MRI scans have improved
human lives. The nuclear age has been a nightmare, but dreamlike too.
Festivals / Release: Cambridge Film Festival; International Documentary Film
Festival Amsterdam (IDFA) Trailer: https://vimeo.com/135338001
Seven Songs For A Long Life



Director: Amy Hardie
Production Company:
Productions

Scottish

Documentary Institute

/

Amy Hardie

A film about the largest hospice in Scotland: an intimate story of patients facing their
death, whose stories are told through their songs, reflecting their dreams, their
passions, and their lives. A terminal diagnosis used to mean death within months but
modern medicine allows patients to live on for years. A passionate and touching film
about uncertainty, about the future that faces all of us, following five patients who
choose to sing their way through life.
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Theatrical Release: November / December 2015
Trailer: https://www.youtube.com/watch?v=ASHb6mE3hZ0
16 Years Till Summer



Director: Lou McLoughlan
Production Company: Loumclou Films Ltd/ Vintage Pictures/ Zik Zak
Filmworks

16 Years Til Summer is a painfully seductive portrayal of a person returning to his
village after 16 years in exile, to rebuild a normal life. Set in the healing and beautiful
landscape of the Scottish Highlands, the film follows the redeeming relationships he
builds with the father and the lover who need him; both drawn into the ‘new start’
Uisdean promises them. The story that develops is full of the highs and lows of real
life, as well as being constantly unpredictable. But as Uisdean earns the trust of his
father and his lover, not only does the film ask how society forgives those that break
its laws, but, far more painfully, when love should pause to question itself?
Festivals/Awards: Visions du Reel – World Premiere; DOK Fest Munich; Sheffield
Doc Fest; BAFTA Scotland 2015 Best Feature Nominee; In Competition in
Flahertiana International Doc Fest (Russia) and Budapest Doc Fest.
Trailer: https://vimeo.com/138498420
Fog of Srebrenica



Director: Samir Mehanovic
Production Company: Paradiso Documentaries Ltd

A documentary portraying the long-term impact for survivors of the Srebrenica
genocide, which claimed the lives of more than 8,000 Muslim Bosniaks, mainly men
and boys, in a single week during the Bosnian war.
Festivals/Awards: Sarajevo Film Festival (World Premiere); International
Documentary Film Festival Amsterdam (IDFA) (WINNER: IDFA Special Jury Award
for Mid-Length Documentary); Festival Europe-Orient du Film documentaire à
Tanger (Tangiers Documentary Film Festival) (WINNER: Grand Prix Award SNRT;
Ibn Battuta Scenario Award).
Trailer: https://vimeo.com/129314925
You’ve Been Trumped Too



Director: Anthony Baxter
Production Company: Montrose Pictures

This timely and explosive film explores the deeply troubling confrontation between a
feisty 92-year-old Scottish widow and her family and a billionaire attempting to
become the most powerful man in the world. As thousands of journalists hang on
every Trump utterance, wondering what he might say next, the feature
documentary explores the consequences his actions. Completed and released in the
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weeks leading up to the most dramatic American election in a generation, President
Trump, is a unique and remarkable document of an historic election, and a timeless
tale of the unlikely encounter between a salt-of-the-earth Scottish widow and one of
the planet’s richest and most famous people.
Accidental Anarchist




Director: Clara Glynn & John Archer
Screenplay: Carne Ross
Production Company: Hopscotch Films

One man’s journey: from diplomat to anarchist. Carne Ross resigned from the
Foreign Office over the Iraq war, testifying to the Chilcot Inquiry. His extraordinary
personal and political odyssey culminates in a remarkable encounter with new forms
of democracy in the midst of war – in Rojava, Syria. A profound examination of the
political and economic problems that confront the world.
Festivals/Awards: BAFTA Scotland 2017 Nominated for Best Film; Premiered at
CPH:DOX (Denmark); Jihlava (Czech Rep); Bergen (Norway); Milan (Italy);
Crossroads Human Rights Festival (Austria)
Theatrical release: June 2017
Arcadia




Director: Paul Wright
Screenplay: Carne Ross
Production Company: Hopscotch Films

Looking back to the past from the future, Arcadia uses footage from the BFI National
Archive to we lost, and how can we save what we have left?
Festivals/Awards: Premiered at BFI London Film Festival in October 2017
Theatrical release: June 2018
Time Trial





Director: Finlay Pretsell
Producers: Sonja Henrici, Finlay Pretsell
Featuring: David Millar
Production Company: Cycling Films/Common
Productions

Ground

Pictures/SDI

TIME TRIAL transports us into the final races of cyclist David Millar’s career, leading
up to his last encounter with the Tour de France. We go inside the peloton, we’re
pushed up impossible climbs and forced down rapid descents, we lie alongside him
in his hotel room in post-race agony. We ride in the support car, the source of
comfort, supplies and fleeting relief from the cold. And we know that every mile
travelled is a mile closer to the end. TIME TRIAL reveals how the human spirit is
driven by forces deeper than success and glory. World Premiere: IDFA 2017
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Written submission from Highlands and Islands Enterprise
Introduction
Highlands and Islands Enterprise (HIE) welcomes the opportunity to respond to the
Culture, Tourism, Europe and External Relations Committee’s inquiry into Scotland’s
Screen Sector.
Over the past ten years, we have recognised the importance of the screen sector to
the Highlands and Islands, both in economic terms and also for its wider value to
rural communities and culturally. We have actively been involved in the sector
across this period and have witnessed incredible change during that time,
particularly with the launch of BBC Alba and its presence in the Western Isles.
HIE has worked in partnership with the Scottish Government, Creative Scotland,
Skills Development Scotland, the Scottish Funding Council and Scottish Enterprise
on the development of proposals for the new Screen Unit, which is to be housed in
Creative Scotland. This work looked at the report produced by the Scottish Screen
Leadership Group, current support provision and demand, and analysis of future
industry trends and demand. Staff at all levels across HIE have been involved in the
various project groups and workstreams, ranging from our Chief Executive to the
Creative Industries Team and HIE account managers.
We are pleased to support the implementation plan that has been developed,
particularly in its recognition of the importance of sector-specific support. We also
welcome the recognition that to grow the sector across the whole of Scotland, it is
vital to acknowledge that variations exist across Scotland in terms of geography,
scale of business and existing support mechanisms. Ensuring the best possible
complementarity of existing services, as well as developing new options, is a positive
step towards the continued growth of this crucial economic sector.
Increased funding for film and television production
HIE warmly welcomes the significant increase in funding relating to the new TV
channel in Scotland, as well as digital developments, and the additional £10m of
funding in 2018/19 for screen development, production and growth funding. This
will increase the chances of ambitious businesses across rural Scotland being able
to take advantage of the opportunities that appear to be on the horizon. Namely,
potential increased spend by broadcasters, the roll out of high speed broadband, and
obviously the development of the new Scottish channel.
With partners, HIE will continue to work with screen businesses in our region to help
maximise the opportunities being created.
Business development support and skills
Again, HIE welcomes the recommendations outlined in the proposal. We already
work closely and collaborate with the other partner agencies. We have account
managed relationships with innovative companies, such as Trix Pix based in South
Uist, Young Films on Skye and MAC TV in Stornoway. These businesses are
extremely important to the rural economy in their areas. We have also developed a
sector-specific programme of support for small screen enterprises. Based on a
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network model, this gives industry a voice in the assistance they require and they are
actively engaged in the delivery of that support as well. This has resulted in a
flexible bespoke service that has great reach into the sector.
Annually, HIE invests up to £500,000 in screen-based activity, and through its
network programme has delivered over 1,500 interventions to screen businesses of
varying levels of maturity in the Highlands and Islands over a three year period (Oct
2014-Oct 2017). We welcome the opportunity to work closely with the screen unit to
build on this work.
HIE fully agrees that speed of change in the sector means that skills constantly need
to be developed within businesses, as well as encouraging collaboration to bring
new skills to a business. We welcome the proposals and will certainly continue to
work with partners, especially SDS, to ensure that the broadest range of appropriate
training and skills development opportunities are available. Currently, this takes the
form of workshops and seminars aimed at businesses, often delivered by industry or
by industry bodies; access to industry for young people; and, increasingly, in
conjunction with industry and FE/HE together. The proposals offer great scope to
build on this work and to develop the linkages across Scotland and further afield.
Robust research and statistics
Whilst HIE does undertake research in the sector, we recognise there is a shortage
of robust data, not only for our region, but for Scotland as a whole. There are a
variety of reasons for this, but it will be immensely valuable to have a single source
of data and statistics available.
This would enable all partners to monitor and evaluate progress with sector
development.
Conclusion
HIE welcomes the proposals being put forward. By ensuring better collaboration
across the public sector, we can ensure that our screen businesses benefit from
additional support that is available nationally. We also believe there is great
potential for this approach to offer a significant step change in the sector itself,
whether from increased capacity in the businesses, access to wider networks and
finance, or from up-skilling. HIE looks forward to continuing to play an active part in
supporting the sector.
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Written submission from Scottish Enterprise
Introduction
Scottish Enterprise (SE) welcomes the opportunity to contribute to the Committee’s
inquiry into how the Screen Sector Leadership Group’s (SSLG) recommendations
can be implemented. Our response is structured around an update on the creation of
a dedicated Screen Unit with Creative Scotland (CS) and the five report
recommendations highlighted by the Committee.
Establishing a dedicated Screen Unit within Creative Scotland
Scottish Enterprise has been working closely with Creative Scotland, Skills
Development Scotland, the Scottish Funding Council and Highlands and Islands
Enterprise to develop collaborative proposals for how the Screen Unit might be best
delivered. We understand these proposals will be published next week.
We welcome the industry-endorsed emphasis on the vital need to build scale in
indigenous content production companies, and the agreement that this is the area
which SE will continue to focus on.
Recommendation 1: Increased funding for film and television production
Since the publication of the Screen Sector Leadership Group’s report in January this
year, two announcements have been made that will see a significant increase in
funding for the screen industries:




In February the BBC announced its “Biggest investment in Scotland in twenty
years” which will see spending in Scotland increase by £20m (to £85m)
principally supporting a new TV channel in Scotland but also in digital
developments and on BBC Alba.
In September the Scottish Government published “A Nation With Ambition:
The Government's Programme for Scotland 2017-18” which committed an
additional £10m of funding in 2018-19 to bring screen development,
production and growth funding to £20m next year. This is in addition to the
existing £12.8m commitment to BBC Alba/MG Alba.

This increased funding provides a real opportunity to address one of the principal
challenges for the sector in Scotland, which is the absence of indigenous
companies of scale.
This challenge was identified by the Television Broadcast & Production Working
Group in 2009 when it published Growing the Television Broadcast and Production
Sector in Scotland calling for an increase in the scale of independent production
companies, increasing the number of those companies with a turnover of £10m or
over, and with a substantive base in Scotland, from one to six by 2013. Televisual’s
Production 100 2017 report (published in September) shows two Scottish based
production companies, IWC Media and STV productions, with a turnover greater
than £10m (up from one in 2016) as part of the 56 companies in the top 100 with
turnovers greater than £10m.
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Overall activity in Scotland compares well to the rest of the UK, outside of London.
PACT’s 2017 Census, published in September, states “Scotland and the North West
are the two largest regional hubs” with Scotland first in employment and second
behind the North West in terms of primary commission value and production budget.
This was further developed by Creative Scotland’s September announcement, of a
record £69.4m spend on film and TV production; the highest figures since records
began, and a £16.7m increase on 2015. Since 2007, spend has increased more
than 200% from £23m.
The challenge, from an economic perspective, is how this increased activity can best
build the sector in Scotland. In this regard, the PACT 2017 census is helpful. It
shows that in every year between 2008 and 2016 approximately 80% of total spend
on UK produced primary commissions were awarded to companies with a turnover
greater than £10m. In 2008 that percentage was 78%; in 2016 it was 77%. This
highlights the importance of company scale in this sector, which is endorsed by
the SSLG and the TV, Broadcast and Production Working Group.
We will continue to support companies with high growth ambitions, working
alongside the Screen Unit and, vitally, the public sector broadcasters to ensure
Scotland develops the companies of scale we need.
Recommendation 2: Increased studio facilities and infrastructure for Scotland
We recognise the importance of encouraging and supporting investment in studio
facilities. SE is in regular dialogue with a number of parties regarding proposals to
develop purpose built TV and film studio facilities reflecting industry specifications in
Scotland. There is good progress being made by Wardpark Studios with the
management team remaining committed to further expansion, and Pentland Studios
and Guardhouse have also announced their intentions to establish studios in
Scotland.
We have provided business infrastructure support to Wardpark Studios Limited to
assist with the expansion of existing permanent studio facilities at Cumbernauld
which is being used as the base for the Outlander production for a fourth year.
Outlander makes a significant contribution to the £69.4m in film and TV production
spend in Scotland last year, as well as employing around 300 crew in
Cumbernauld and taking on nearly 100 trainees to develop their industry skills.
Beyond the direct screen industries benefits, Scotland’s tourism numbers are
benefitting from Outlander showcasing Scotland’s landscapes and tourist attractions,
with some reporting a 92% rise in visitors.
We are working with Creative Scotland to identify additional possible properties
suitable for conversion and pop-up film and TV production locations.
Recommendation 3: Increased investment in talent development, skills and
training
SE focuses on helping companies with their business development and
leadership skills, complementing technical and professional skills development
support provided by Creative Scotland, Skills Development Scotland and the
Scottish Funding Council. Strong business leadership is crucial to develop
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sustainable, ambitious and internationally-focused screen companies of scale in
Scotland
We offer a variety of support and services to hone business development and
leadership skills which are available to all businesses. We recognise that there are
specific leadership development training needs for screen companies and we offer
bespoke support through our work with TRC Media, in partnership with Creative
Scotland, the BBC and Channel 4.
Through this partnership, we’ve invested £500,000 since 2015 in an initiative called
Leading Edge and a new three year training programme called Digital Economy
Expansion Programme (DEEP). This includes a number of initiatives like
“SuperSizer: Big Ideas for Returning Series” targeting factual entertainment,
specialist factual or entertainment production companies looking to win high value
commissions and the “International Development Programme” that helps senior staff
in companies build knowledge and connections in international markets. The seven
Scottish companies making up the 2017 SuperSizer Programme are BBC Studios
Pacific Quay Productions, Firecracker Scotland, Firecrest Films, Raise the
Roof Productions, Red Sky Productions, STV Productions and Tern TV.
Over the next three years, the DEEP programme will support around 65 individuals
from creative industries businesses intensively, as well as encourage 500 delegates
to attend relevant industry events. We expect around 40% of these individuals and
delegates to be from screen businesses based on previous results with the Leading
Edge initiative, which supported 80 delegates from 58 companies, of which 38%
were screen businesses.
Recommendation 4: Increased and appropriate business development support
for screen businesses
Over the last three years we’ve worked with 28 screen companies to support their
business growth with a range of services. With Creative Scotland and partners on
the formation of the Screen Unit, we identified total funding of £472,000 into screen
production companies of which £200,000 was directly allocated to companies for
business development support in innovation, international and skills.
We have made significant equity and grant investments into digital companies
operating in the wider screen sector supply chain to develop new digital products
and services. Recent examples of investment in this type of company are:
 TV Squared – a data science company that uses analysis to change the way
advertisers measure and optimize TV performance. In February this year, it
acquired $6.5m in investment with the Scottish Investment Bank (SIB) as a
co-investment partner.
 Axis Animation – a company which “creates hyper-real animated
experiences” for video games, television, and film. We awarded a £250,000
RSA grant in April 2017 to help create 20 jobs and support its drive into new
international markets.
 Blazing Griffin – a business working in video games, film and screen post
production raised £5m in series A funding in February this year to expand its
game development portfolio (with the support of SIB) and was awarded an
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RSA grant of £200,000 in October to support the creation of 14 new
permanent jobs.
 iMetadata – Leader in digitisation of film content that was supported by SIB in
raising more than £600,000 in the past two years to support the expansion of
its headcount at a new custom-designed studio in Glasgow city centre.
In partnership with Creative Scotland, we launched a new business development
programme, FOCUS, delivered through Film City Futures. SE, CS and the industry
contribute £250,000 each to the £750,000 two year pilot project. This will give
companies access to specialist business development services, provide access to
expertise in digital distribution, aggregation, financing, international co-production,
and audience development. The first cohort of seven companies was selected in
August and a second will follow in 2018. We expect 20 companies to benefit from
the programme and the outcomes will be crucial in defining future specialist screen
business support requirements.
The companies in the first cohort are Black Camel Pictures, La Belle Allee,
Seventh Crow, Barry Crerar, Bees Nees, Hopscotch Films and Matchlight.
Recommendation 5: Robust research and statistics on the value of the sector
and the impact of funding and support mechanisms.
Having worked closely with the Broadcast and TV Production Working Group on
research into the TV production section (most recently on the Broadcast and
Television Production Strategy Research Report published in November 2016), SE
recognises the scale of the challenge on this particular subject.
As an economic development agency grounded in data, research and statistical
evidence in our day–to-day work, we consider it to be a high priority area and of
significant importance to both the screen sector generally and the Screen Unit in
particular. We led the economic baseline workstream for the new Screen Unit which
has not completed. This workstream produced an economic baseline report that has
informed the Screen Unit proposals develoment and against which future progress
can be evaluated.
Conclusion
Scottish Enterprise is fully supportive of the lead role that Creative Scotland has in
supporting the growth and development of the screen sectors in Scotland. Our main
contribution in line with our remit is to target our activities and expertise to increase
the number of companies of scale in the sector and encourage private sector
investment in studio infrastructure.
We are playing a significant role in the development of the Screen Unit contributing
resources to all the workstreams which were established to support the work of the
Screen Unit Project Board.
Through our business development and leadership activity, and dedicated industry
projects, we work with around 70 screen production companies. This includes 15
in our account management portfolio that have the ambition and capacity to grow
and generate economic growth for Scotland. In addition to this, we also provide
assistance to 21 screen production companies through Business Gateway.
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Our funding of the dedicated industry projects, Supersizer and FOCUS, is already
assisting 14 businesses (including six that are included in our account managed
and Business Gateway portfolios), and will have helped around 40 screen
companies when the projects are complete.
By encouraging and supporting these companies and their business leaders to raise
their ambitions for growth through exploring new markets, innovating and
diversifying, we are helping the screen industry to flourish and contribute to
Scotland’s economic success.
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Executive Summary
The Scottish Government introduced the UK Withdrawal from the European Union (Legal
Continuity) (Scotland) Bill on 27 February 2018.
The purpose of the Bill is to ensure that when the UK leaves the European Union, Scots
law continues to function seamlessly without any interruptions or gaps. To achieve this, the
Bill does three main things:
• it retains in domestic law EU law currently operating in devolved areas
• it gives the Scottish Ministers the powers needed to ensure that devolved law
continues to operate effectively after UK withdrawal
• it gives the Scottish Ministers the power to, where appropriate, ensure that Scotland's
devolved laws keeps pace after UK withdrawal with developments in EU law.
The Bill has been introduced following disagreement between the UK and Scottish
Governments over the content of the European Union (Withdrawal) Bill (EUWB).
Discussions between the two Governments have continued over recent months in an effort
to ensure that the EUWB is amended in a way which would allow the Scottish Government
to recommend that the Scottish Parliament gives its consent to the Bill.
However, in the event that the Scottish Parliament does not give consent to the EUWB, it
is possible the UK Government may wish to remove the devolution related clauses from
the Bill or, alternatively, may proceed with the EUWB without consent . If the UK
Government chose to remove the devolution related clauses, it could leave Scots law
unprepared for the UK's departure from the EU. In order to address that eventuality, the
Scottish Government has chosen to introduce the UK Withdrawal from the European
Union (Legal Continuity) (Scotland) Bill.
The Bill is being considered by the Parliament using the emergency bill procedure. As a
result, Parliament will consider the Bill as follows: stage 1 on Wednesday 7 March; stage 2
on Tuesday 13 March and stage 3 on Wednesday 21 March.
The UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill largely
mirrors the UK Government's European Union (Withdrawal) Bill. This is perhaps
unsurprising since both Bills set out to achieve the same effect - providing continuity of law
on the day the UK leaves the European Union. The Scottish Government has also argued
that adopting a similar approach to the EUWB means there should be consistency
between the way Scots devolved and reserved law is dealt with.
Part 2 of the Bill aims to ensure that EU law is saved in Scots law after the UK has left the
EU. Sections 2 to 5 of the Bill seek to ensure that EU law currently incorporated in Scots
law continues to apply after Brexit. It replicates the provisions in clauses 2 and 3 of the
European Union (Withdrawal) Bill.
Sections 6 to 9 of the Bill provide for exceptions to the saving of EU law provided for in
sections 2 to 5.
Section 10 of the Bill sets out how EU law retained by the Bill and copied into Scots law is
to be interpreted after the UK has left the EU.
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Part 3 of the Bill sets out the main powers in the Bill’s provisions which relate to UK
withdrawal, and which give Scottish Ministers powers to make secondary legislation.
Part 4 of the Bill contains delegated powers for Scottish Ministers.
There are, however, some differences in approach between the Scottish and UK Bills.
These include:
• The Legal Continuity Bill gives powers to Scottish Ministers to make the necessary
legislative preparations for UK withdrawal, including amending retained (devolved)
direct EU legislation. This power is not available to Scottish Ministers in the EUWB
• Section 5 of the Legal Continuity Bill incorporates the Charter of Fundamental Rights
into Scots law as it applies to devolved matters. The Charter is excepted from
incorporation into domestic law by the EUWB.
• The Legal Continuity Bill provides for the continued availability of the general
principles of EU law arising from the EU Treaties for a wider range of purposes than
under the EUWB.
• The Legal Continuity Bill proposes that Francovich damages will continue to be
available for failures arising before the UK's withdrawal from the EU, irrespective of
whether the claim for damages began before exit day. In comparison, the proposals in
the EUWB allow claims for Francovich damages only to continue if they are initiated
before the UK has left the European Union.
• Powers for Scottish Ministers in the Legal Continuity Bill are to be subject to a
necessity test, whilst in the EUWB powers are proposed for Ministers to make such
provision "as the Minister considers appropriate"
• Section 13 of the Legal Continuity Bill provides powers to Scottish Ministers to make
regulations to ensure that, where appropriate Scots law in devolved areas can
continue to keep pace with EU law after the UK has left the European Union. There is
currently no comparable clause in the EUWB.
• Under proposals in the EUWB, UK Ministers' powers extend to devolved
competencies. This means UK Ministers would have the power to make changes to
law in devolved areas without any formal mechanism for accountability to the Scottish
Parliament. Section 17 of the Legal Continuity Bill provides for a default procedural
requirement under which UK Ministers must obtain the consent of the Scottish
Ministers before they make, confirm or approve secondary legislation relating to
devolved matters which modifies, or would modify, any retained (devolved) EU law.
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Introduction
The Scottish Government introduced the UK Withdrawal from the European Union (Legal
Continuity) (Scotland) Bill 1 (hereinafter the Bill) on 27 February 2018. It is the first
Government Bill to be introduced in the Parliament which has not received a positive
statement of legislative competence from the Presiding Officer (PO) 2 .
The Bill consists of 6 parts and 3 Schedules. According to the Government's Explanatory
Notes, the Bill's aim is to ensure continuity of law is maintained on UK withdrawal from the
European Union. To achieve this the Bill does three main things 3 :
• it retains in domestic law EU law currently operating in devolved areas
• it gives the Scottish Ministers the powers needed to ensure that devolved law
continues to operate effectively after UK withdrawal
• it gives the Scottish Ministers the power to, where appropriate, ensure that Scotland's
devolved laws keep pace after UK withdrawal with developments in EU law.
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Context
On 13 July 2017, the UK Government introduced the European Union (Withdrawal) Bill
(EUWB) in the UK Parliament. The EUWB sets out proposals to facilitate the UK's
departure from the European Union (EU) by 4 :
• repealing the European Communities Act
• converting existing EU law into UK law on the date of the UK’s exit from the EU
(scheduled for March 2019). These laws are referred to in the Bill as “retained EU law”
• creating temporary powers to allow UK (and devolved) Ministers to deal with any
deficiencies, so that the legal system continues to function effectively.
Clause 11 of the EUWB proposes maintaining the EU law limitation on the Scottish
Parliament's legislative competence by providing that the Scottish Parliament may not
legislate in a way which modifies 'retained EU law'. This means that initially, EU powers will
return to the UK but will not devolve further until there is agreement on transfer of powers.
The UK Government has said that this will be a transitional arrangement to provide
certainty after exit and to allow discussion and consultation with the devolved
administrations on where lasting common frameworks are or are not needed.
The EUWB also includes a power to remove the limitation on devolved competence in any
policy area when it is deemed that a common approach is not required.
The explanatory notes to the EUWB stated that the UK Government would seek the
legislative consent of the Scottish Parliament (and other devolved legislatures) in relation
to certain provisions of the Bill.
Given the UK Government's decision to seek the legislative consent of the Scottish
Parliament, the Scottish Government tabled a Legislative Consent Memorandum (LC
Memorandum) in the Scottish Parliament in September 2017. In its LC Memorandum, the
Scottish Government indicated it would not recommend giving consent to the European
Union (Withdrawal) Bill as currently drafted. The Memorandum set out the reasons for the
Scottish Government's decision not to recommend consent:
“ The Scottish Government's key objections to the Bill as introduced relate to the
provisions on the competence of the Scottish Parliament and Government (Clause 11
and Schedule 3) and those on powers for UK and Scottish Ministers to alter domestic
law (Clauses 7-9, Clause 10 and Schedule 2). The Scottish Government also has
objections to and observations on other aspects of the Bill, particularly on the repeal
of the Charter of Fundamental Rights (Clause 5). ”
Scottish Parliament, 20175

During consideration of the EUWB in the House of Commons, no amendments to address
the principal concerns of the Scottish Government were agreed. Discussions between the
UK Government and Scottish Government have continued over recent months in an effort
to ensure that the EUWB is amended in a way which would allow the Scottish Government
to recommend that the Scottish Parliament gives its consent to the Bill.
Both the Scottish Parliament's Finance and Constitution Committee and the Delegated
Powers and Law Reform Committee produced reports on the LC Memorandum in relation
6
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to the EUWB. The Finance and Constitution Committee concluded that it was not in a
position to recommend granting legislative consent to the EUWB as currently drafted 6 .
In the event that the Scottish Parliament does not give consent to the EUWB, it is possible
the UK Government may wish to remove the devolution related clauses from the Bill, or
alternatively, may proceed with the EUWB without consent . If the UK Government chose
to remove the devolution related clauses, it could leave Scots law unprepared for the UK's
departure from the EU. In order to address that eventuality, the Scottish Government
chooses to introduce the UK Withdrawal from the European Union (Legal Continuity)
(Scotland) Bill in the Scottish Parliament. The approach was outlined by the Minister for
UK Negotiations on Scotland's Place in Europe when he introduced the Bill on 27
February 2017:
“ However, as a Government, we recognise the reality of the position in which we find
ourselves. If the UK Government does not change its position, we will be faced with
legislation to which we cannot recommend that the Scottish Parliament gives consent.
In that situation, we believe that the constitutionally correct position, consistent with
the devolution settlement, would be for the UK Government to remove from the
European Union (Withdrawal) Bill matters that are not consented to, and for this
Parliament to make its own provisions in those matters. That is why we believe that it
is incumbent on the Scottish Government to provide an alternative means of ensuring
legal certainty and continuity in areas of policy that are within the competence of this
Parliament, in the event that the UK leaves the European Union. That is what the UK
Withdrawal from the European Union (Legal Continuity) (Scotland) Bill, which we have
introduced today, will do... ...The UK Withdrawal from the European Union (Legal
Continuity) (Scotland) Bill has been introduced today to ensure that it can be put in
place prior to the final passage of the European Union (Withdrawal) Bill. That will be
essential if this Parliament decides not to give the Westminster bill legislative consent.
”
Scottish Parliament Official Report, 20187
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Parliamentary Consideration of the UK
Withdrawal from the European Union
(Legal Continuity) (Scotland) Bill.
Given the fact that the European Union (Withdrawal) Bill has reached the House of Lords
without amendment to Clause 11 or Schedule 3, and is expected to complete its
Committee stage in the House of Lords on 26 March, the Scottish Government's European
Union (Legal Continuity) (Scotland) Bill has limited time in which to be considered in the
Scottish Parliament, if it is to meet the Scottish Government's aim, subject to
Parliamentary approval, of it becoming law before the EUWB does.
The Scottish Government, therefore, decided to ask the Scottish Parliament to agree to
use the Emergency Bill procedure. The Minister for UK Negotiations on Scotland's Place in
Europe explained the reason for this approach to the Parliament on 1 March 2018:
“ It is essential that the continuity bills in Wales and Scotland become law before the
withdrawal bill does. In the absence of an agreement about a common UK approach,
and in defence of devolution, this Parliament must prepare itself to assert—if it has
to—the right to legislate on the consequences for devolution of withdrawal from the
EU. To do so, we must put in place the necessary safeguards and stopgaps, and our
continuity bill is at the heart of that process. Without it, we will be defenceless and our
negotiating position as a Government will be severely weakened. We must not only
have options and choices; we must be seen to have options and choices. I hope that
all parties in the Parliament will back the position that I am laying out, so that there is
a united Scottish voice. [...]. In addition, the timetable that we propose is necessary,
because if no agreement can be reached on the withdrawal bill—I hope that that does
not come to pass—and our Parliament chooses not to consent to it, the UK
Government and Parliament must be given the time to do what they have to do in
response to that decision. They must amend the withdrawal bill to remove the
provisions that are not consented to; they must also amend it so that it can work with
two continuity bills. If we get to that stage, that would be a constructive alternative way
forward. It would not be the best way forward, but it would be a possible and workable
way forward.”
Scottish Parliament Official Report, 20188

What is an Emergency Bill?
An Emergency Bill is a Government Bill that needs to be enacted more rapidly than the
normal timetable for scrutiny of proposed legislation allows. Such a Bill must first be
introduced as a Government Bill and becomes an Emergency Bill if the Parliament, on a
motion lodged by a Scottish Government Minister, agrees to treat it as such. Unless the
Parliament agrees to waive the requirement, an Emergency Bill must be introduced with
the same accompanying documents as any other Government Bill.
Rule 9.21.2 of the Standing Orders provides that Stages 1 to 3 of an Emergency Bill are
taken on the same day unless the Parliament agrees to a Parliamentary Bureau motion
proposing an alternative timescale. The Bureau is required to propose, by motion, a
timetable for the various stages.
8
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The Bill is referred immediately to the Parliament to consider the general principles. There
is no requirement for committee consideration of, or report on, the general principles,
although there is nothing to prevent such consideration. Stage 2 of an Emergency Bill
must be taken by a Committee of the Whole Parliament (i.e. all MSPs meeting in the
Chamber) The session operates under committee procedure with the Presiding Officer
acting as the convener.
A Bill containing provisions conferring power to make subordinate legislation, or conferring
power on the Scottish Ministers to issue any directions, guidance or code of practice, or
which is amended at Stage 2 to insert or substantially alter such powers, is not required to
be considered by the Delegated Powers and Law Reform Committee. Again, however,
there is nothing to prevent it being considered by that Commitee.
Emergency Bills may be amended. The Presiding Officer may determine a time by which
amendments must be lodged. If no determination about the deadline for lodging is made
by the Presiding Officer, the normal notice periods apply.

Previous emergency bills in the Scottish Parliament
Since 1999 the Scottish Parliament has considered a total of 8 bills under the emergency
procedure. These are shown in the table below 9 10 11 12 :
Emergency Bills in the Scottish Parliament
Session

Title of Bill

One
(1999-2003)

Mental Health (Public Safety and Appeals)(Scotland) Bill

One
(1999-2003)

Erskine Bridge Tolls Bill

One
(1999-2003)

Criminal Procedure (Amendment) (Scotland) Bill)

Two
(2003-2007)

Senior Judiciary (Vacancies and Incapacity) (Scotland) Bill

Three
(2007-2011)

Budget (Scotland) (No 3) Bill

Three
(2007-2011)

Convention Rights Proceedings (Amendment) (Scotland) Bill

Three
(2007-2011)

Criminal Procedure (Legal Assistance, Detention and Appeals) Scotland Bill

Four
(2011-2016)

Offensive Behaviour Bill - which was initially considered as an emergency bill but then given an
extended timescale

There had been no emergency bills during Session 5 of the Scottish Parliament until it was
agreed to treat the UK Withdrawal from the European Union (Legal Continuity) (Scotland)
Bill as an emergency Bill.
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Motion on agreeing emergency timetable
The Government lodged its motion, S5M-10735 13 on 28 February in the name of the
Minister for UK Negotiations on Scotland's Place in Europe, Michael Russell . This motion
asked:
“ That the Parliament agrees that the UK Withdrawal from the European Union (Legal
Continuity) (Scotland) Bill be treated as an Emergency Bill.”
The Parliament debated the motion on 1 March. 8
In his opening statement Mr Russell told the Parliament that the Government proposed
extending the usual emergency bill timetable:
“ I am proposing to Parliament today that we should consider the bill as an emergency
measure over the next three weeks, starting with the stage 1 debate next Wednesday,
then stage 2 the week after that and stage 3 the following week.”
This timetable was set out in the Parliamentary Bureau motion S5M-10745 8 :
“ That, subject to the Parliament’s agreement to treat the Bill as an Emergency Bill,
the Parliament agrees to consider the UK Withdrawal from the European Union (Legal
Continuity) (Scotland) Bill as follows: stage 1 on Wednesday 7 March; stage 2 on
Tuesday 13 March and stage 3 on Wednesday 21 March.”
Concerns about the use of the emergency procedure were raised during the 1 March
debate by Conservative, Labour and Liberal Democrat Members. A particular area of
concern surrounded the proposal that Stage 2 of the Bill will be taken by a Committee of
the whole Parliament, rather than being considered by Scottish Parliament Committee(s).
For example, Tavish Scott MSP suggested that the Bill would be better scrutinised in
Committees than by a Committee of the Whole Parliament:
“ I am grateful to the minister for setting out the process that he plans to follow. Does
he accept that one of the main arguments is about adequate scrutiny of the measures
that we are considering? Particularly in relation to stage 2, would it not be better that
those deliberations were heard in committee rather than in a plenary session of the
whole Parliament? 8 ”
At decision time the Parliament did agree, without division, the Parliamentary Bureau
motion S5M-10746 14 that:
“ the Finance and Constitution Committee be designated as the lead committee, and
that the Culture, Tourism, Europe and External Relations Committee be designated as
a secondary committee, in consideration of the UK Withdrawal from the European
Union (Legal Continuity) (Scotland) Bill.”
Patrick Harvie, the Scottish Green MSP, raised a point of order with the PO over the timing
of the lodging of amendments. He was concerned that:
“ deadlines for amendments may precede the debates, so the stage 2 deadline might
precede the stage 1 debate. 8 ”
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In response, the Presiding Officer, Ken Macintosh, thanked Mr Harvie for his point of order:
“ which does indeed give me an opportunity to make the chamber aware of an issue
that was discussed at the most recent meeting of the bureau. The rules on emergency
bill procedures allow me, as Presiding Officer, to make a determination on the
deadlines for amendments at stage 2 and stage 3, and I will make any such
determination having consulted business managers on the Parliamentary Bureau. I
hope that that reassures the member. 8 ”
Motions S5M-10735 and S5M-10745 were agreed to after division.
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Legislative Consent and the European
Union Withdrawal Bill
The Scottish Government's approach of introducing its Bill as a contingency for the event
that legislative consent is not granted for the EUWB, also assumes that the UK
Government will remove clauses related to Scottish devolved competences in the EUWB.
However, the UK Parliament continues to retain the power to legislate in devolved areas,
with the Miller case having determined that the principle of legislative consent cannot be
decided by a court. As a result, it is possible that the UK Government could choose to
proceed with the EUWB without the Legislative Consent of the Scottish Parliament.
Legislative Consent
The principle of legislative consent was first embodied in the Memorandum of
Understanding between the UK Government and the devolved governments in
December 2001 and has remained in each revised Memorandum of Understanding.
The most recent Memorandum of Understanding was agreed in October 2013. In
relation to legislative consent it states:
“ The United Kingdom Parliament retains authority to legislate on any issue,
whether devolved or not. It is ultimately for Parliament to decide what use to
make of that power. However, the UK Government will proceed in accordance
with the convention that the UK Parliament would not normally legislate with
regard to devolved matters except with the agreement of the devolved legislature.
The devolved administrations will be responsible for seeking such agreement as
may be required for this purpose on an approach from the UK Government. 15 ”
The Scotland Act 2016 amended Section 28 of the Scotland Act 1998 to provide "that
the Parliament of the United Kingdom will not normally legislate with regard to
devolved matters without the consent of the Scottish Parliament.”
This amendment put the Sewel Convention on a statutory footing, although, as
discussed later on in this briefing, the Convention cannot be enforced legally through
the courts.
It should be noted that the requirement for legislative consent refers to primary
legislation and does not extend to secondary legislation made by the UK Government
which affects devolved competences.
Writing shortly before the EUWB was introduced in the UK Parliament, Dr Tobias Lock
from the University of Edinburgh, speculated as to what might happen if consent was
refused and how different Continuity Bills for different parts of the UK would be unlikely to
lead to the orderly transparent and workable statute book upon exiting the EU that the UK
Government is aiming for.
Dr Lock suggested that, if legislative consent is refused, Westminster might choose to
ignore the refusal. According to Dr Lock this would be possible for two reasons:
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“ First, the Sewel Convention only applies ‘normally’ and the UK government could
argue that the Brexit process and the Repeal Bill pose unique challenges that cannot
be considered normal. Second, even if this view is not shared by the devolved
administrations and legislatures, the convention remains not justiciable. As confirmed
by the UK Supreme Court in the Miller case concerning the need for parliamentary
approval for the Article 50 notification, judges ‘cannot give legal rulings on [a
convention’s] operation or scope, because those matters are determined within the
political world.’ This quote shows on the one hand that the Sewel Convention is not
legally binding; on the other hand it suggests that there are political consequences of
ignoring it, which in the case of Brexit might amount to a constitutional crisis.”
Lock, 201716
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The UK Withdrawal from the European
Union (Legal Continuity) (Scotland) Bill
The Bill consists of 6 parts and 3 Schedules. According to the Government's Explanatory
Notes 3 , the Bill's aim is to ensure that continuity of law is maintained on UK withdrawal
from the European Union.
To achieve this, the Bill does three main things:
• it retains in domestic law EU law currently operating in devolved areas
• it gives the Scottish Ministers the powers needed to ensure that devolved law
continues to operate effectively after UK withdrawal
• it gives the Scottish Ministers the power to, where appropriate, ensure that Scotland’s
devolved laws keep pace with developments in EU law after UK withdrawal .
In his statement to the Scottish Parliament on the legislative competence of the Bill, the
Lord Advocate stated that:
“ It is the Scottish Government’s view that if the Scottish Parliament is unable to
consent to the European Union (Withdrawal) Bill, the constitutionally correct position
would be for the UK Government to remove devolved matters from that bill and for the
Scottish Parliament to pass its own provision to deal with legal continuity. The skilled
parliamentary draftsmen who draft Scottish Government legislation have worked hard
to seek to align the UK Withdrawal from the European Union (Legal Continuity)
(Scotland) Bill, so far as is consistent with certain policy differences, with the
provisions of the United Kingdom Government’s bill. 17 ”
The Policy Memorandum 18 states that the Bill provides Scotland with three possible
routes for preparing its devolved laws for UK withdrawal from the EU:
1. Relying on an amended EUWB with the consent of the Scottish Parliament - this
would require amendments to the EUWB to be made to allow the Scottish
Government to recommend to the Scottish Parliament that Legislative Consent be
given to the EUWB.
2. A combination of the Bill and the EUWB following the qualified withholding of
legislative consent. If the Scottish Parliament choose not to give Legislative Consent
to all the relevant clauses of the EUWB, the Policy Memorandum suggests that the
EUWB would need to be amended on that basis. If this happened, the Scottish
Government could agree that changes to devolved law by UK Ministers could only be
made with Scottish Ministers' agreement. This is covered by Section 17 of the Bill.
3. Relying on the Bill alone, following the withholding of legislative consent. If the
Scottish Parliament were to withhold consent to all the relevant clauses of the EUWB
in their entirety then, according to the Policy Memorandum, the EUWB would have to
be amended so that the provisions requiring legislative consent did not extend to
Scotland. The Scottish Government considers that powers given to UK Ministers in
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the EUWB would have to be modified so that they could not be exercised within
devolved competence.
According to the Policy Memorandum for the Bill, pursuing option 3 would have the result
that:
“ every change necessary to devolved laws in anticipation of UK withdrawal would
have to be made using the powers in this Bill. Even where the changes required were
technical or where identical changes were necessary across the UK‘s jurisdictions,
separate instruments would be required in the UK and Scottish Parliaments to ensure
an operating body of law after UK withdrawal. 18 ”
Speaking in the Parliament on 27 February 2018, the Minister for UK Negotiations on
Scotland's Place in Europe said the Scottish Government will continue to seek agreement
for a UK wide Bill, with the Scottish Government Bill providing a contingency:
“ The UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill is
contingency planning. It provides a sensible scheme for preparing devolved law for
withdrawal from the EU. However, if the UK Government’s European Union
(Withdrawal) Bill can be agreed, and if this Parliament consents to it, our continuity bill
will be withdrawn. Even if the continuity bill is passed by this Parliament, it contains
provisions for its own repeal. If a deal can be reached with the UK Government, we
would be able to come to Parliament with a proposal to give consent to the European
Union (Withdrawal) Bill, and to repeal this one. 7 ”
The Policy Memorandum sets out the views of the Scottish Government as to what would
happen to the Scottish Government's Bill in the event an agreement is reached on the
terms of the EUWB:
“ If the EUWB were amended to respect the principles of devolution, the Scottish
Government could lodge a legislative consent motion which, if passed by the Scottish
Parliament, would mean that the Bill would no longer be necessary. Standing Orders
provide for the withdrawal of a Bill at any point before the conclusion of Stage 1. After
that, withdrawal requires the agreement of the Scottish Parliament. Should the Bill be
passed, it contains provision for its own repeal, meaning that it could be effectively
withdrawn even after completing its parliamentary passage. 18 ”
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Legislative competence
In his statement on legislative competence 2 the Presiding Officer concluded that:
“ provisions of the Bill whose effect is postponed by section 1(2) to ensure
compatibility with EU law as required under section 29(2)(d) of the Scotland Act 1998
would not be within the legislative competence of the Parliament”
The nature of the Presiding Officer’s function and the context in which the statement is
given are fully explained in the Presiding Officer's statement, along with the reasons for
reaching that conclusion.
In particular, the Presiding Officer states:
“ In my view the fundamental question at issue is whether the provisions of the UK
Withdrawal from the European Union (Legal Continuity) (Scotland) Bill would be
compatible with European Union Law when enacted as required by section 29(2)(d).
This issue is relevant to a number of sections of the Bill. Section 1(2) of the Bill seeks
to address this by stating that the effect of provisions of the Bill that would be
incompatible with EU law is to be suspended until such time as EU law ceases to
have effect. The Supreme Court recognised in the case of R (Miller) v Secretary of
State for Exiting the European Union that the constraint upon the Parliament in the
Scotland Act to act compatibly with EU law would cease to operate upon the UK’s
withdrawal from the EU Treaties. The Court also recognised that alternative
constraints may be introduced at that point subject to the necessary legal and political
processes having taken place. Whether there may be such future limitations on the
Parliament’s competence at that point is not yet decided. In short, the Bill anticipates
the impact of the withdrawal of the United Kingdom from the European Union and the
removal of the obligations of the UK under the EU Treaties which the EU law
restriction in section 29(2)(d) imposes on the Parliament. It assumes that the
Parliament can make provision now for the exercise of powers which it is possible the
Parliament will acquire in the future. The European Union (Notification of Withdrawal)
Act 2017 takes a step towards the constitutional change the Miller case identified. I
recognise that there may be different views as to the impact that may have on the
powers of the Parliament. I am not persuaded, however, that anticipation of
prospective effect is the correct interpretation of the impact of the 2017 Act on the
Scotland Act 1998. To date, the courts have taken a strict approach to interpretation of
the Scotland Act and specifically rejected the proposition that the UK’s internal
constitutional arrangements should be interpreted differently to other statutes. In my
view the Scotland Act provides that the legislative competence of the Parliament is to
be assessed at the point at which legislation is passed. The Parliament and the
Scottish Ministers will remain bound to act compatibly with EU law until such point as
the Treaties cease to apply. In my view this prevents the Parliament from exercising
legislative power now, even though it assumes it will be legally able to act in the
future.””
Scottish Parliament, 20182

The Scotland Act 1998 19 , which established the Scottish Parliament, gave it the power to
legislate on certain matters. Section 28(1) of the 1998 Act provides that:
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“ subject to section 29, the Parliament may make laws, to be known as Acts of the
Scottish Parliament”
The limit on that power to legislate, set out in section 29, is the limit of the Parliament’s
legislative competence.
The Parliament’s legislative competence is defined according to five criteria (set out in
section 29(2)):
• the Parliament can only legislate for or in relation to Scotland;
• it cannot legislate in relation to the “reserved matters” set out in Schedule 5 to the
1998 Act. Only the UK Parliament can legislate on those reserved matters;
• it cannot modify certain enactments set out in Schedule 4 to the Scotland Act 1998
(which include the Human Rights Act 1998 and certain provisions of the Acts of Union,
the European Communities Act 1972 and the Scotland Act 1998), or modify the law
on "reserved matters");
• its legislation must be compatible with the European Convention on Human Rights
and with European Union law; and
• it cannot remove the Lord Advocate from his or her position as head of the system for
criminal prosecutions and the investigation of deaths.
The 1998 Act requires that separate statements on the legislative competence of any Bill
are made by the Presiding Officer and by the member in charge of the Bill before it is
introduced in the Parliament.
The Scottish Government’s Statement on legislative competence was made by the Deputy
First Minister and Cabinet Secretary for Education and Skills, John Swinney, on 27
February 2018, and was published alongside the Presiding Officer’s statement. Mr
Swinney wrote:
“ In my view, the provisions of the UK Withdrawal from the European Union (Legal
Continuity) (Scotland) Bill would be within the legislative competence of the Scottish
Parliament.”
As this was the first time that a Government Bill had not received a positive statement of
legislative competence from the PO, on 28 February 17 , James Wolffe, the Lord Advocate,
and chief legal officer of the Scottish Government, came to the Scottish Parliament
Chamber to make a statement on the Scottish Government’s decision relating to the
legislative competence of the Bill.
Mr Wolffe confirmed that:
“ The Government cannot introduce a bill unless it is accompanied by a statement
that, in the view of the responsible minister, the bill is within competence, and the
ministerial code requires such a statement to be cleared by law officers. I can confirm
that I cleared the certificate of competence in relation to this bill.”
Mr Wolffe focussed on the PO’s concern, raised in his assessment of competence, over
the fundamental question of whether the Bill would, if enacted in its present form, be
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incompatible with European Union law. Mr Wolffe make the following observations about
the provisions of the bill:
“ The legal obligation on ministers to comply with EU law will endure until the UK
leaves the EU. The bill does not change that obligation. Ministers will continue to be
subject to legal requirements to transpose, implement and otherwise abide by EU law
so long as the UK remains a member of the EU. The bill does not alter those
requirements. The bill does nothing that will alter EU law or undermine the scheme of
EU law while the UK remains a member of the EU.”
He also confirmed the Scottish Government's view that:
“ The terms of the bill ensure that its provisions will not come into effect, and those
powers cannot be exercised, so as to alter or affect the law before the United
Kingdom leaves the European Union if to do that would be incompatible with EU law,
so the grant of those powers and their exercise in accordance with the bill is not and
cannot be incompatible with EU law.”
Mr Wolffe acknowledged that the PO, in his assessment, had highlighted the central point
of the Bill:
“ that it contains provisions and empowers ministers to make provisions by regulations
that, if they were to come into force before the UK leaves the EU, would be
incompatible with EU law. You characterise that as involving an exercise of
competence before the competence has been transferred, but the Scottish
Government’s view is that the bill is framed to ensure that any provisions that would
have that effect can come into force only when the UK leaves the EU.”

Legal challenge
In his statement to the Parliament, the Lord Advocate noted that:
“ a Presiding Officer’s negative certificate does not prevent Parliament from debating
and, if so advised, passing a bill. Ultimately, the only authoritative view on the
questions of law that arise in the context of legislative competence comes from the
court.”
The Scotland Act 1998 provides an opportunity for the legislative competence of a Bill to
be challenged after it is passed, but before it receives Royal Assent.
Following the passing of a bill by the Parliament there is a four week period during which
the bill can be challenged by Law Officers on the issue of whether or not the Parliament
had the power to make law on the subjects covered by the bill.
During this period, the Lord Advocate (a Scottish Government's Law Officer), the Advocate
General for Scotland or the Attorney General (UK Government Law Officers) may refer a
question about legislative competence to the Supreme Court. The Secretary of State has a
separate power to make an order prohibiting the PO from submitting a bill for Royal
Assent, but that is not a challenge to the legislative competence of the bill.
If a Bill is challenged by one of the Law Officers, it is up to the Supreme Court to decide if
the Bill was within the competence of the Parliament and whether it can receive Royal
Assent and become an Act of the Scottish Parliament.
18
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Even if a Bill does gain Royal Assent, it can still face a legal challenge on its legislative
competence. This can arise where an Act of the Scottish Parliament is challenged in the
course of legal proceedings by someone other than a Law Officer.
For example, AXA General Insurance v The Lord Advocate and others [2011] when
insurance companies challenged the legality of the Damages (Asbestos - related
Conditions) (Scotland) Act 2009. The legality of the Bill had not been challenged by any of
the Law Officers prior to it receiving Royal Assent. The case reached the Supreme Court
on appeal against the judgment of the Court of Session (12 April 2011) ruling that the 2009
Act was within the competence of the Scottish Parliament. A panel of seven justices of the
Supreme Court all agreed that the 2009 Act was within competence, and therefore the
insurance companies’ arguments failed.
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Purpose and Effect of the Act
Part 1 of the Bill sets out the purpose and effect of the proposed legislation. Section 1
states:
“ (1) The purpose of this Act is to make provision— (a) in connection with the
prospective withdrawal of the United Kingdom from the EU in consequence of the
notification given under section 1 of the European Union (Notification of Withdrawal)
Act 2017 (“UK withdrawal”), and (b) for ensuring the effective operation of Scots law
(so far as within devolved legislative competence) upon and after UK withdrawal. 20 ”
According to the Scottish Government, the purpose of the Bill is to ensure that, when the
UK leaves the European Union, Scots law continues to function seamlessly without any
interruptions or gaps.
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Saving EU law into Scots law
Part 2 of the Bill aims to ensure that EU law is 'saved' in Scots law after the UK has left the
EU.
Sections 2 to 5 of the Bill seek to ensure that EU law currently incorporated in Scots law
continues to apply after Brexit. It replicates the provisions in clauses 2 and 3 of the
European Union (Withdrawal) Bill (EUWB).
Forms of EU Legislation
There are five types or forms of EU legislation (Article 288 of the Treaty on the
Functioning of the European Union) 21 :
Regulations – these are binding and directly applicable in all Member States
Directives – these are binding as to the result to be achieved but leave Member
States to decide on the method of achieving that result. The method is decided by
member states when they transpose the Directive into their own domestic legislation.
Decisions – these are binding upon those to whom they are addressed
Recommendations – these have no binding force
Opinions – these have no binding force
As part of the process of leaving the European Union, the United Kingdom Government
has proposed in the EUWB that it will repeal the European Communities Act 1972 [ECA].
The European Communities Act 1972 provides for the incorporation of EU law into UK law
and requires UK courts to follow the rulings of the Court of Justice of the European Union.
The conversion into UK law applies both to (currently directly applicable) EU regulations
(given effect in the UK by section 2(1) of the ECA) and UK laws which have been made to
implement EU obligations (often under Section 2(2) of the ECA).
Section 29 of the Scotland Act 1998 requires the Scottish Parliament to ensure that any
legislation it passes is compatible with EU law. Section 53 of the Scotland Act transfers
functions to Scottish Ministers in relation to observing and implementing EU law. As a
result of these functions, the Scottish Parliament is currently responsible for implementing
EU legislation in devolved areas, such as environmental and agricultural policy.

Section 2
Section 2 of the Bill replicates Clause 2 of the EUWB. It creates a new category of law
called devolved 'EU-derived domestic legislation'. It seeks to ensure that domestic
devolved legislation made under the enabling powers provided by section 2(2) of the
European Communities Act 1972 (ECA) remains on the statute book after the UK has left
the EU and when the UK Government has repealed the ECA.
Section 2(2) of the Bill sets out what legislation is covered by the term devolved EUderived domestic legislation. It includes any devolved instruments (secondary legislation)
21
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made under Section 2(2) of the European Communities Act, or paragraph 1A of Schedule
2 of the European Communities Act and where introduced to implement the UK's
obligations under EU law.
Subsection 2(b) addresses the situation where an Act of Parliament has been used to
implement an EU obligation, rather than secondary legislation under Section 2(2) of the
European Communities Act. Subsection 2(b) ensures that where Acts of the Scottish
Parliament have been used to implement EU obligations, these are recognised as EUderived domestic legislation.
Subsection 2(c) ensures that any legislation which is connected to, but does not fall within
the definitions of, the legislation preserved by subsections 2(a) and 2(b), is copied over
into Scots law. According to the Bill's Explanatory Notes, this ensures:
“ that provisions which are tied in some way to EU law, or to domestic law which
implements EU law, can continue to operate properly post exit. For example, it will
ensure that a provision that goes beyond the minimum needed to comply with
requirements under EU law (known as gold plating‘), is not excluded. This will allow
these provisions to be amended by the powers in the Bill so that they still work
effectively after UK withdrawal.”
Scottish Parliament, 20183

Subsection 3 defines EU derived domestic legislation as devolved if "it is or would be
within the legislative competence of the Scottish Parliament".

Section 3
Section 3 of the Bill replicates Clause 3 of the EUWB. It makes provision for including
directly applicable EU legislation, where it relates to devolved competences, into Scots law
after the UK has left the EU. Directly applicable EU legislation does not need to be
implemented into member state law and, as such, has direct effect. Section 3 ensures that
this legislation continues to apply after the UK has left the EU by converting devolved
direct EU legislation into Scots law on exit day.
Subsection 1 sets out that the text of any devolved direct EU legislation will form part of
Scots law after the UK has left the EU.
Subsection 2 provides a definition of direct EU legislation. It includes within the definition,
any EU regulation; any EU decision addressed wholly or in part to the UK; and any EU
tertiary legislationi . Subsection 2(a) also sets out the EU instruments which are exempt
from this provision. These include the following:
• EU legislation which does not apply to the UK as a result of its terms of EU
membership. Examples of this are legislation relating to the Euro or areas of the
Union acquis in the field of freedom, security and justice. (More details are provided in
Section 29 of the Bill).
• Where an EU decision is not addressed to the UK as the member state.
i EU tertiary legislation consists of delegated acts and implementing acts made under powers contained in EU legislation
(such as regulations or directives). It can be used to supplement or amend certain elements of the parent legislation.
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• Any EU-derived domestic legislation under section 2 that reproduces the effect of an
EU regulation, decision or tertiary legislation. According to the Bill's Explanatory
Notes, this is to avoid duplication on the statute book after exit.
Section 3 subsections 2(b) and 2(c) ensure that provisions arising from EU legislation that
apply to the European Economic Area (EEA) Agreement and are relevant to devolved
competences will continue to apply. According to the Explanatory Notes:
“ This covers the European Economic Area Act 1993 which makes the EEA
Agreement one of the EU Treaties for the purposes of the ECA and section 2(1) and
(2) ECA apply to provisions of the EEA Agreement. This means that direct EU
legislation applies to the EEA by virtue of its inclusion in the Annexes to the EEA
Agreement with any adaptations that are necessary for it to apply in the EEA context.
This direct legislation, as adapted, then flows into Scots law as a result of ECA section
2(1).”
Scottish Parliament, 20183

In addition, subsection 2(b) also converts any annex to the EEA Agreement where it
relates to EU instruments which have been converted by subsection 2(a). This brings into
devolved Scots law, EU Regulations, decisions and tertiary legislation as they apply and
are adapted for the EEA context.
Subsection 3 mirrors subsection (3) under Section 2 in that it defines direct EU legislation
as devolved if "it is within the legislative competence of the Scottish Parliament".
Subsection 4 ensures that only direct EU legislation which is in force on the day before the
UK leaves the EU is converted. As a result if the date of application of any provision falls
after exit day, the provision is not converted.
Subsection 5 ensures that only the English language version of direct EU legislation is
copied over into Scots law after the UK has left the EU. If there is no English language
version of the legislation then the legislation is not transferred into Scots law, though, other
language versions can be used to help interpret the meaning of the direct EU legislation,
for instance, by the courts.
Subsection 6 provides that the conversion of devolved direct EU legislation is subject to
the exceptions set out in sections 6 to 9 of the Bill.

Section 4
Section 4 of the Bill mirrors clause 4 of the EUWB. It ensures that any devolved rights
available in Scots Law as a result of the EU Treaties will continue to be available after the
UK has left the EU.
Sections 2 and 3 of the Bill only cover EU law that has been made into legislation. Section
4 ensures that the rights of individuals, which are derived from the EU Treaties rather than
EU legislation, will continue to apply after the UK has left the EU.
It is not immediately clear which devolved rights derived from the EU Treaties will be
captured under Section 4 of the Bill. The Explanatory Notes for the European Union
(Withdrawal) Bill provided a list of Treaty on the Functioning of the European Union articles
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which the UK Government considers contain directly effective rights which would be
converted into domestic law as a result of clause 4 of the EUWB.
The Explanatory Notes to the UK Withdrawal from the European Union (Legal
Continuity)(Scotland) Bill do not provide explicit examples from the Treaties but state:
“ This section provides for these other rights, etc., to be retained as part of Scots law
on UK withdrawal, despite withdrawal and despite the repeal of the ECA. Other rights
which are retained in Scots law as a result of this section include multilateral
agreements to which the EU is a party and which confer directly effective rights, such
as the Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement
and Co-operation in Respect of Parental Responsibility and Measures for the
Protection of Children, in relation to cross-border child cases and the enforcement of
judgments relating to children.”
Scottish Parliament, 20183

A further question raised by Section 4 of the Bill is the wording that rights continue to apply
where they are currently "recognised and available in Scots law by virtue of Section 2(1) of
the 1972 Act". This wording mirrors the wording of the EUWB and the House of Commons
Library briefing on the EUWB questions to what extent the phrase "recognised and
available", in this case in Scots law, will act as a filter on what is carried over into post
Brexit Scots law 22 .

Section 5
Section 5 of the Bill saves into Scots law the general principles of EU law and the Charter
of Fundamental Rights as they apply to devolved matters. There is no equivalent of
Section 5 in the EUWB.
The applicable general principles of EU law which the Bill proposes saving relate to
anything to which sections 2, 3 and 4 of the Bill apply. According to the Explanatory Notes
to the Bill, the general principles are part of EU law which member states must comply
with, but which often have no express basis in the Treaties and instead are as a result of
rulings of the Court of Justice of the European Union. The Explanatory Notes provide
examples of some of the relevant principles based on Court of Justice judgments:
• proportionality
• non-retroactivity
• fundamental rights
• equivalence, or non-discrimination against EU law
• effectiveness
The general principles are considered by both the Court of Justice and domestic courts in
determining:
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“ the lawfulness of legislative and administrative measures within the scope of EU law
and are also an aid to the interpretation of EU law. Domestic law that is within the
scope of EU law and EU legislation (such as Directives) that do not comply with the
general principles can be challenged and disapplied. Administrative action taken
under EU law must also comply with the general principles.”
Scottish Parliament, 20183

Section 5 of the Bill also incorporates the Charter of Fundamental Rights (the Charter) into
Scots law, as it applies to devolved matters, after the UK has left the EU. This is in contrast
to the EUWB in which the UK Government has chosen to exempt the Charter from being
converted into domestic law.
The Charter of Fundamental Rights
The Charter of Fundamental Rights sets out ‘EU fundamental rights’, which are
general principles of EU law that have been recognised over time through the case
law of the CJEU and which have been codified in the Charter. In 2009 the Charter was
given the same legal status as the EU Treaties. The Charter sets out fifty rights and
principles, many of which replicate guarantees in the European Convention on Human
Rights and other international treaties.
The Charter of Fundamental Rights brings together all the personal, civic, political,
economic and social rights enjoyed by people within the EU in a single text 23 .
It covers
• all the rights found in the case law of the Court of Justice of the EU
• the rights and freedoms enshrined in the European Convention on Human Rights
• other rights and principles resulting from the common constitutional traditions of
EU countries and other international instruments
The charter contains rights and freedoms under six titles
• dignity
• freedoms
• equality
• solidarity
• citizens' rights
• justice
The UK Government has chosen not to convert the Charter upon leaving the EU because
it considers the Charter only applies when acting within the scope of EU law, which will
cease to apply in the UK after exit day. The UK Government has also stated that no
substantive rights will be lost as a result of not transferring the Charter into UK law 24 .
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In contrast, the Scottish Government has chosen to ensure the Charter is retained as part
of Scots law. Section 5(1) retains the Charter along with the general principles of EU law
as they had effect in EU law on the day immediately before exit day.
The House of Commons Library briefing on the EUWB suggested that it was not clear how
incorporating the Charter into domestic law would work in practice:
“ The Charter could be retained to apply to retained EU law and any future
modifications to it. But this would mean some parts of UK law continuing to be subject
to a different human rights regime from the rest. And would it also cover any
legislation required to implement the withdrawal agreement.”
UK Parliament, 201722

If the Charter is incorporated into Scots law, whilst it is exempted in the EUWB, it could
mean that Scotland's human rights regime would be different from other parts of the United
Kingdom.
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Exceptions to the saving of EU law
Sections 6 to 9 of the Bill provide for exceptions to the saving of EU law provided for in
Sections 2 to 5. The equivalent provisions in the EUWB are in Clauses 5 and 6 and
Schedule 1.

Section 6
Section 6 of the Bill corresponds to Clause 5(1) to (3) of the EUWB.
The ECA, which gives effect to EU law in the UK, gives EU law supremacy over UK
domestic law. This means that when domestic legislation is inconsistent with EU law it
must be quashed or disapplied. For Scottish Parliament legislation, there is the further
requirement set out in Section 57 of the Scotland Act 1998 that Scottish Ministers have no
power to legislate in a way incompatible with EU law, along with provisions of Section 29 of
the 1998 Act which ensures that an Act of the Scottish Parliament is not law in so far as it
is incompatible with EU law.
Section 6 of the Continuity Bill provides that the principle of supremacy of EU law will
cease to apply to legislation made after the UK has left the European Union whilst at the
same time, ensuring the supremacy of EU law remains for legislation made before the UK
leaves the EU. According to the Bill's Explanatory Notes this means:
“ That legislation made after exit day which is inconsistent with EU law retained by the
Bill will take precedence over earlier legislation. But where a conflict exists between
pre-exit Scots law and retained EU law, then the retained EU law is to be preferred.
The principle is not however relevant to provision that is made under the Bill in
preparation for the UK‘s exit from the EU unless subsection (3) applies. ”
Scottish Parliament, 20183

Subsection 3 provides that the supremacy of EU law should continue to apply to
modifications of legislation in force on the day before the UK left the European Union, so
long as the principle is consistent with the modification.

Section 7
Section 7 mirrors Schedule 1 paragraph 1 of the European Union (Withdrawal) Bill on the
power to challenge the validity of retained EU law.
Under the current arrangements, EU law can be declared invalid by the Court of Justice of
the European Union. Section 7 of the Bill provides that EU retained law cannot be
challenged after the UK has left the EU on the basis that the underlying EU legislation was
invalid.
Section 7(2) provides for two exceptions to this rule. These are where the Court of Justice
of the European Union decides before the UK leaves the EU (exit day) that the instrument
is invalid and:
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“ the challenge is of a kind described, or provided for, in regulations made by the
Scottish Ministers.”
Scottish Parliament, 201820

Subsection 3 ensures that action in progress ahead of exit day is unaffected by the
provisions of this Section.

Section 8
Section 8 of the Bill corresponds to Schedule 1 paragraph 4 of the European Union
(Withdrawal) Bill and excepts the rule in Francovich in Scots law after the UK has left the
European Union.
The House of Commons Library Briefing , EU (Withdrawal) Bill: the Charter, general
principles of EU law, and 'Francovich' damages, provided details of Francovich which are
reproduced below 24 :
The Francovich rule
In the Francovich case in 1991 the CJEU (then the ECJ) held that in some
circumstances, states have to compensate individuals or businesses for damage they
suffer because the state has failed to transpose a directive, or done so late or poorly.
The Court in that case held that the Italian Government had breached its EU
obligations by not implementing the Insolvency Directive on time, and was liable to
compensate the workers' loss resulting from the breach. The Court further held that
the damages for such breaches should be available before national courts, and that to
establish state liability on the basis of the failure to implement a directive, claimants
had to prove that:
• the law infringed was intended to confer rights on individuals;
• the breach was “sufficiently serious”, i.e. the Member State had manifestly and
gravely disregarded the limits of its discretion
• there was a direct causal link between State's failure to implement the directive
and the loss suffered
The principle of State liability for damage caused to individuals by breaches of EC law
was clarified five years later in the judgments in Brasserie du Pêcheur and in
Factortame (1996), when Francovich was extended beyond a failure to implement a
Directive to any State action incompatible with Treaty provisions or other EU laws
which grant rights to individuals.
Under Section 8 of the Bill, Francovich will no longer apply after the UK has left the
European Union. However, the right is retained for "a right of action that existed before exit
day". This means Francovich damages will continue to be available for failures arising
before the UK's withdrawal from the EU, irrespective of whether the claim for damages
began before exit day. The proposals in the Bill differ from the proposals in the EUWB
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which allows claims for Francovich damages only to continue if they are initiated before
the UK has left the European Union.

Section 9
Section 9 of the Bill provides that the provisions in sections 6 to 8 of the Bill (supremacy of
EU law and the rule in Francovich) in Scots law are considered references to both as they
stand at exit day, and not as they might operate in the EU after the UK has left the
European Union.
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Section 10 - Interpretation of retained
(devolved) EU law
Section 10 of the Bill sets out how EU law retained by the Bill and copied into Scots law is
to be interpreted after the UK has left the EU. This section mirrors clause 6 of the EUWB.
Section 10 proposes a continuing relationship between case law of the Court of Justice of
the European Union (CJEU) and retained (devolved) EU law in Scotland.
Subsection 1 sets out that decisions of the CJEU made after the UK has left the EU will
not be binding on Scottish courts. In addition, it states that Scottish courts will no longer be
able to refer cases to the CJEU following the UK's departure from the EU.
Subsection 2 proposes that Scottish courts, if they choose to do so, may have regard to
anything done on or after exit day by the CJEU or another EU institution, if they consider it
appropriate to do so.
Subsection 3 sets out how retained EU law should be interpreted by Scottish courts after
the UK has left the EU. It provides that any question as to the meaning of retained EU law
will be determined in Scottish courts in accordance with relevant pre-exit CJEU case law
and general principles. It also provides that, even where retained EU law is modified using
the powers in this Bill, that law can be interpreted using relevant pre-exit CJEU case law.
Subsection 4 provides that subsection (3) is subject to section 11(7), which enables
Scottish Ministers to make regulations to disapply this interpretive rule if it is appropriate.
The Explanatory Notes to the Bill suggest this could happen "where the application of the
case law would no longer be relevant".
The approach in subsections (3) and (4) differs from the approach in the EUWB under
which once retained EU law has been modified it cannot then be interpreted using pre-exit
CJEU case law.
As a result of section 10, subsections (5) to (7) , Scotland's two highest courts in relation to
devolved matters, the UK Supreme Court and the High Court of Justiciary (Scotland's
supreme criminal court) are not bound by retained EU (devolved) case law. In addition,
following the UK's departure from the EU, CJEU case law relating to retained EU law will
have the same binding, or precedent status in Scottish courts as existing decisions of the
UK Supreme Court and the High Court of Justiciary.
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Delegated Powers
Part 3 of the Bill (sections 11 to 17) sets out the main powers in the Bill’s provisions which
relate to UK withdrawal, and which give Scottish Ministers powers to make secondary
legislation.
Part 4 of the Bill (sections 18 to 22) contains delegated powers for Scottish Ministers
relating to fees and charges.

Section 11
Section 11 sets out how Scottish Ministers would deal with deficiencies arising from UK
withdrawal and corresponds to clause 7 of the EUWB. This section gives Scottish
Ministers the powers to make sure that retained (devolved) EU law continues to operate
effectively after UK withdrawal. The deficiencies may be in either primary or secondary
domestic legislation, or direct EU legislation.
Subsection 2 provides some examples of possible deficiencies, including that retained
(devolved) EU law:
• contains anything which has no practical application in relation to Scotland or is
otherwise redundant or substantially redundant
• makes provision for, or in connection with, reciprocal arrangements, which no longer
exist or are no longer appropriate, between the United Kingdom or Scotland or a
public authority in the United Kingdom, and the EU, an EU entity, a member State or a
public authority in a member State.
Subsections 8 and 9 set out limits on the use of this power, including that they:
• cannot be used to implement the UK withdrawal agreement
• cannot modify the Scotland Act 1998, the Equality Act 2006 or the Equality Act 2010
• cannot confer any function on public authorities in Scotland unless they are broadly
consistent with the purpose of the authority.
Subsection 10 is a sunset clause, which will ensure that the power in Section 11 expires,
and will no longer be available to Scottish Ministers, two years after exit day.

Section 12
Section 12 relates to complying with international obligations and corresponds to clause 8
of the EUWB. It gives Scottish Ministers powers to make sure that devolved law in
Scotland continues to comply with the UK‘s international obligations after UK withdrawal.
Section 12 has the same restrictions on use as Section 11.
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Section 13
Section 13 of the Bill provides Scottish Ministers with powers to make regulations to
ensure that where appropriate Scots law in devolved areas can continue to comply with
EU law after the UK has left the European Union. There is currently no corresponding
Clause in the UK Government's EUWB.
Scottish Ministers will have such powers for up to five years after exit day due to a sunset
clause at subsection 7, though the powers can be extended for further five year periods
(subsection 8). Any extension to these powers requires Scottish Ministers to bring forward
regulations which are subject to the affirmative procedure in the Scottish Parliament.
The Policy Memorandum to the Bill outlines the purpose of the "Keeping pace with EU
law" section, stating:
“ The Scottish Government considers that there are likely to be fields where its policy
will be, at least immediately following UK withdrawal, voluntarily to maintain regulatory
alignment with EU rules. This will mean choosing to keep pace with developments in a
particular field of regulation after UK withdrawal, for example continuing to apply new
and developing rules about food safety. Particularly where there is no other power to
regulate in an area, a power to keep pace with post-withdrawal developments in EU
law would help the Scottish Government maintain, as appropriate, continuity of law in
certain areas extending after exit day. In many cases, existing legislation will not
provide a sufficient range of regulatory powers, since it was designed in the
expectation that section 2 of the ECA would provide the principal or only power
needed to regulate in a field covered by EU law”
Scottish Parliament, 201818

The Policy Memorandum provides one example of a policy area in which the Scottish
Government considers it may be beneficial for Scottish devolved law to keep pace with EU
law - the regulation of food.
“ An example of an area where the Scottish Government might use a keeping pace
power is the regulation of food. A substantial amount of food regulation is made using
section 2(2) of the ECA. This is done to implement, and to ensure enforcement and
execution of, EU food law in Scotland. It includes a wide range of important riskmanagement policies such as provisions governing the pre-market authorisation of
the safety of novel foods and food processes, the list of permitted additives allowed to
be added to foods and animal feeding-stuff placed on the market in the EU, and the
list of approved claims which can be made about the nutritional and health properties
of products. ”
The Scottish Government argues that, in not keeping pace with EU law provision, Scottish
Ministers would lose the ability to update food law in appropriate areas when the European
Communities Act is repealed. In addition, where a reference to an EU instrument which
automatically updates when that instrument is amended (an ambulatory reference), is at
present used under section 2(2) and paragraph 1A of Schedule 2 of the ECA, the law
would no longer automatically update (after the ECA has been repealed in the UK) when
certain changes were made at EU level.
The Scottish Government argues in the Policy Memorandum that, at least in the short
term, it will be beneficial to have a keeping pace provision to ensure continuity of law, and
also that it:
32

UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill, SB 18/18

CTEERC/S5/18/6/3

“ will help maintain the current levels of public health protection afforded to Scottish
consumers and also help maintain the regulatory equivalence likely to be necessary to
allow Scottish companies to continue to trade with the EU member states. ”
Scottish Parliament, 201818

Secondary legislation procedure
Secondary legislation, Scottish Statutory Instruments (SSIs), can be made by executive
bodies or individuals, usually a Minister, via three different methods which actively involve
the Parliament: negative, affirmative and super affirmative. The primary legislation under
which the statutory instruments can be made will specify which procedure has to be used.
As such, it is not ‘made’ by the Parliament in the sense that primary legislation is made.
The Parliament, however, has an important role in scrutinising secondary legislation (as it
would other actions or decisions of the Government) and, where applicable, approve or
reject it.
The current types of secondary legislation, which can be made under Acts of the Scottish
Parliament, and the parliamentary procedures which they have to follow, are set out in the
UK Legislative and Regulatory Reform Act 2006 25 and the Scottish Interpretation and
Legislative Reform (Scotland) Act 2010 26 .
Some of the instruments made under Parts 3 and 4 of the Bill will be subject to the
affirmative or super affirmative procedure.
Affirmative and super affirmative procedures
Affirmative instruments are subject to approval by resolution of the Parliament. A lead
committee must report to the Parliament on the instrument no later than 40 days after
the instrument has been laid before the Parliament. The lead committee will have
decided whether to recommend to the Parliament that the instrument or draft
instrument be approved.
The super affirmative procedure involves a consultation being held on a draft
instrument, prior to it being laid for approval in the Parliament. It is required to be laid
before the Parliament for 60 days, along with an Explanatory Document. After the 60
day period has elapsed, the instrument, which Ministers may have amended based on
the consultation responses received, is laid in draft for approval by the Parliament.
The idea behind the super affirmative procedures is to allow the Parliament and
stakeholders to comment on the content of the instrument as, once laid, affirmative
instruments cannot be amended, they can only be approved or rejected by the
Parliament.
To require the affirmative procedure, instruments made under the Bill will have to do one of
the following:
• establish a Scottish public authority
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• provide for any function of an EU entity or public authority in a member state to be
exercisable instead by a Scottish public authority established by regulations under
section 11(1), 12 or 13(1)
• abolish a function of an EU entity or public authority in a member state without
providing for an equivalent function to be exercisable by any person
• provide for any function of an EU entity or public authority in a member state of
making an instrument of a legislative character to be exercisable instead by a Scottish
public authority
• impose, or otherwise relate to, a fee or charge in respect of a function exercisable by
a public authority in the United Kingdom
• create, or widen the scope of, a criminal offence
• create or amend a power to legislate.
If an instrument intends to do any of the first three activities in the list above then Scottish
Ministers must consult about their proposals such persons as they consider appropriate.
When consulting, Scottish Ministers must lay before the Scottish Parliament a document
setting out their proposals , send a copy of the document to any person to be consulted
and consider any representations about the proposals that are made to them. This is the
super-affirmative procedure, which provides the Scottish Parliament with extra time to
scrutinise the regulations - 60 days instead of the 40 days necessary for the affirmative
procedure. The Scottish Government must report to the Scottish Parliament on its
consultation at the same time as they lay the regulations.
All other instruments made under Parts 3 and 4 of the Bill will be subject to the negative
procedure.
Negative procedure
Instruments subject to the negative procedure will be made on the date specified in
the SSI, unless a resolution to annul it is agreed by the Parliament.
The process for annulment is normally triggered if a motion to annul the SSI is put
before the lead committee. Any MSP can put down such a motion provided it is done
within 40 days of the instrument being laid.
In the Bill's Policy Memorandum, the Scottish Government argues that the Bill provides for
"a higher level of parliamentary scrutiny of the use of the main powers than the EUWB".
This is because the Scottish Parliament assigns a lead committee to scrutinise the policy
of both affirmative and negative instruments laid before it, whereas at Westminster the only
Committee which has a remit to consider the policy implications of SIs is the House of
Lords Secondary Legislation Scrutiny Committee 27 , and this Committee does not
scrutinise all laid SIs.
The main powers highlighted by the Scottish Government in its Policy Memorandum are
those used to establish new public bodies in order to discharge existing EU law functions
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or when it would abolish an existing EU law function without providing for an equivalent
replacement function.

Section 17
Section 17 relates to the requirement for Scottish Ministers’ consent to certain UK
secondary legislation, which may be made, confirmed or approved by a UK Minister or any
other person, other than a Scottish Minister.
This requirement would need to be used if:
• the instrument contains devolved provision
• the devolved provision modifies or otherwise affects the operation of retained
(devolved) EU law, or anything that would be, on or after exit day, retained (devolved)
EU law.
A devolved provision is defined, in subsection 4, as provision that would, if it were
contained in an Act of the Scottish Parliament, be within the legislative competence of the
Scottish Parliament.

Sections 19, 20 and 21
Section 19 deals with fees and charges which may be required for a Scottish public
authority to carry out its functions as a result of any regulations made under Sections
11(1), 12 or 13(1) of this Bill. This corresponds to Paragraph 1 of Schedule 4 of the EUWB.
Section 20 corresponds to Paragraph 6 of Schedule 4 of the EUWB and would give
Scottish Ministers powers to modify any secondary legislation relating to fees and other
charges created before the UK withdrawal. The instruments would be made using powers
in the European Communities Act 1972 or section 56 of the Finance Act 1973. The 1973
Act powers relate to fees or other charges connected to EU obligations.
As set out in Section 21, any instruments made under Part 4 will be subject to the
affirmative procedure if they:
• impose a fee or charge in respect of a function exercisable by a Scottish public
authority (unless it is modifying a fee or charge already payable in respect of that
function)
• confer power on the Scottish public authority to make, by subordinate legislation, any
provision that the Scottish Ministers may make under section 19 in relation to the
relevant function.
All other regulations made under Part 4 will be subject to the negative procedure.
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Scrutiny of regulations in urgent cases
Section 31 of the Bill deals with the circumstances in which Scottish Ministers believe that
they would need to ignore the usual affirmative procedures. In urgent cases the Scottish
Government proposes making such instruments before they have been laid before the
Scottish Parliament. This resembles the provisional affirmative procedure which is already
available in the Scottish Parliament.
Provisional affirmative
Instruments which deal with emergency situations – and which can be made and
come into force straight away but which require subsequent approval by the
Parliament to remain in force are known as provisional affirmative SSIs and are
infrequently used.
In such circumstances, the instrument would contain a declaration by the Minister that, due
to the urgency, it was necessary to make the instrument without it being subject to the
affirmative procedure. There would be a sunset clause in such an instrument and any such
urgent instrument would cease to have effect at the end of 28 days, beginning with the day
on which they are made, unless, during that period, the instrument was approved by the
Scottish Parliament.
The provisions in the Bill (subsection 6) also ensure that, even if the instrument ceases to
have effect after 28 days, this would not affect the validity of anything done under the
instrument during those 28 days, or prevent the Scottish Ministers making a new
instrument.
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Other Provisions
The other provisions in the Bill include:
• Part 5, which deals with publication of retained (devolved) direct EU legislation:
◦ Section 23 corresponds to Paragraph 1 of Schedule 5 of the EUWB and requires
the Queen's Printer for Scotland to publish certain retained (devolved) EU law
and certain treaties.
• Part 5 also deals with rules of evidence:
◦ Section 25 corresponds to Paragraph 2 of Schedule 5 of the EUWB and allows
that judges in Scottish courts should continue, when necessary in court, to
determine the meaning and effect of EU law in relation the interpretation of
retained (devolved) EU law.
◦ Section 26 corresponds to Paragraph 5 of Schedule 5 of the EUWB, it gives
Scottish Ministers the power to make rules, after the UK withdrawal, for judicial
notice and admissibility of Treaties, the Official Journal of the European Union
and of decisions of the Court of Justice. This means that they would need to be
proved in court.
• Part 6, which as well as including Section 31, discussed above, also includes:
◦ Section 28, which gives Scottish Minsters the power to appoint the exit day, it
would appear that any instrument made under this power would be subject to the
negative procedure. There is no requirement on the face of the Bill to make exit
day the same day as the day designated by the UK Government as exit day.
◦ Section 37, which give Scottish Ministers the power, using the affirmative
procedure, to make instruments to repeal the Act, or any provision of the Act,
which results from the successful passing of the Bill.
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Comparison with the European Union
(Withdrawal) Bill
The UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill largely
mirrors the UK Government's EUWB. This is perhaps unsurprising given both Bills set out
to achieve the same effect - providing continuity of law on the day the UK leaves the
European Union.
The Scottish Government has also argued that adopting a similar approach to the EUWB
means there should be consistency between the way Scots devolved and reserved law is
dealt with.
There are, however, a number of differences in the two Bills. The differences between the
two Bills were highlighted in the Policy Memorandum to the Scottish Government's Bill:
• The EUWB contains restrictions on Scottish Ministers ability to prepare devolved laws
for UK Withdrawal, principally in respect of only UK Ministers being able to use the
EUWB powers to amend devolved direct legislation. In contrast, Sections 11 and 12 of
the Scottish Government's Bill give powers to Scottish Ministers to make the
necessary legislative preparations for UK withdrawal, including amending retained
(devolved) direct EU legislation.
• Whilst the EUWB excepts the Charter of Fundamental Rights from being incorporated
into domestic law, Section 5 of the Scottish Government's Bill incorporates the Charter
into Scots law as it applies to devolved matters.
• Whilst both the EUWB and the Scottish Government's Bill incorporate the general
principles in EU law arising from the EU Treaties, the Scottish Government's Bill
provides for the continued availability of the general principles of EU law for a wider
range of purposes than under the EUWB. The Scottish Government states that "the
general principles are an important aspect of EU law and should have the same status
after exit day as they did before".
• Both the EUWB and the Scottish Government's Bill provide that Francovich will no
longer apply after the UK has left the European Union. In the Scottish Bill, the right is
retained for "a right of action that existed before exit day". This means that Francovich
damages will continue to be available for failures arising before the UK's withdrawal
from the EU, irrespective of whether the claim for damages began before exit day. In
comparison, the proposals in the EUWB allow claims for Francovich damages only to
continue if they are initiated before the UK has left the European Union.
• The EUWB provides broad powers to Ministers to make such provision "as the
Minister considers appropriate". According to the Policy Memorandum, the Scottish
Government considers that the powers should be "no broader than is required for the
task". As a result, the Scottish Government's Bill includes a test of necessity before
either of the main powers in connection with UK withdrawal from the EU can be used.
• The EUWB contains some limits on the use of the main powers. For example, the
power to correct deficiencies cannot be used to impose or increase taxation, or to
amend the Human Rights Act 1998. The Scottish Government's Bill protects the
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Equality Act 2006 and the Equality Act 2010 from modification, as well as the Scotland
Act 1998. This means that these Acts can only be amended by primary legislation.
• Section 13 of the Bill provides powers to Scottish Ministers to make regulations to
ensure that, where appropriate, Scots law in devolved areas can continue to keep
pace with EU law after the UK has left the European Union. There is currently no
comparable clause in the EUWB.
• Unlike the provisions in the EUWB, the Scottish Government's Bill does not provide
powers for Ministers to implement the UK’s withdrawal agreement with the EU. This is
because "the Scottish Government considers that it is inappropriate to take a power to
implement an agreement in advance of knowing the terms of that agreement, and that
the powers in the forthcoming Withdrawal Agreement and Implementation Bill ought to
be the preferred mechanism for adapting Scotland‘s and the UK‘s laws to the
agreement negotiated with the EU".
• The EUWB provides powers for UK Ministers to make secondary legislation that
corrects deficiencies in retained EU law either in primary or secondary domestic
legislation, or direct EU legislation. The EUWB also provides UK Ministers with the
power to make regulations to implement the withdrawal agreement between the EU
and the UK. In both cases, UK Ministers' powers extend to devolved competencies.
This means that UK Ministers would have the power to make changes to law in
devolved areas without any formal mechanism for accountability to the Scottish
Parliament, or consent from the Scottish Ministers. Section 17 of the Scottish
Government's Bill provides for a default procedural requirement under which UK
Ministers must obtain the consent of the Scottish Ministers before they make, confirm
or approve secondary legislation relating to devolved matters which modifies, or would
modify, any retained (devolved) EU law.
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