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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:









every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Where documents in the volume include web-links to external sources or to
documents not incorporated in this volume, these links have been checked and are
correct at the time of publishing this volume. The Scottish Parliament is not
responsible for the content of external Internet sites. The links in this volume will not
be monitored after publication, and no guarantee can be given that all links will
continue to be effective.
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:






Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;
Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The Stage 1 Report contained reports from other committees, but none of the oral
and written evidence given to those committees was published with the Report. This
material, along with relevant extracts of the minutes of those committees, is included
in this volume after the Stage 1 Report.
The Scottish Government made a written response to the report of the Subordinate
Legislation Committee on the Bill at Stage 1, in addition to the Government’s general
response to the Stage 1 Report by the Finance Committee. Both responses are
included in this volume. The Subordinate Legislation Committee noted the response
at its meeting on 2 February without comment or debate, and so no material relating
to that meeting is included in this volume.
At its meetings on 16 and 23 March 2010, the Subordinate Legislation Committee
considered the delegated powers in the Bill as amended at Stage 2. The

Committee’s report is included in this volume. As the Committee agreed its report
without comment or debate, no material relating to those meetings is included in this
volume.
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Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 26-EN. A Policy Memorandum is printed separately as SP Bill 26-PM.

Public Services Reform (Scotland) Bill
[AS INTRODUCED]

5

10

15

An Act of the Scottish Parliament to make provision for the purpose of simplifying public bodies,
including the transfer and delegation of certain functions, the dissolution of certain bodies and
provision in relation to the regulation of officers of court; to enable provision to be made for the
purpose of improving the exercise of public functions and for removing and reducing burdens
resulting from legislation; to establish Creative Scotland with functions in relation to the arts and
culture and industries and other activity the focus of which is the application of creative skills; to
establish Social Care and Social Work Improvement Scotland with scrutiny functions in relation
to care services and social work services; to establish Healthcare Improvement Scotland with
scrutiny and other functions in relation to services provided under the National Health Service
and independent health care services; to make provision about the exercise of scrutiny functions
by certain bodies, including provision in respect of the involvement of users of scrutinised
services, co-operation and joint inspections; to amend Part 2 of the Public Finance and
Accountability (Scotland) Act 2000 in relation to audit authorities and audit reports and
examinations under that Part; to make provision in relation to indemnity insurance for charity
trustees; and for connected purposes.

PART 1
SIMPLIFICATION OF PUBLIC BODIES
Transfer of functions
1

Transfer to Scottish Natural Heritage of functions of Deer Commission for
Scotland

20

(1)

The functions conferred on the Deer Commission for Scotland by or under the Deer
(Scotland) Act 1996 (c. 58) or any other enactment are transferred to Scottish Natural
Heritage.

(2)

All property, rights, liabilities and obligations of the Deer Commission for Scotland are
transferred to Scottish Natural Heritage.

(3)

The Deer Commission for Scotland is dissolved.

(4)

Anything done by or in relation to the Deer Commission for Scotland has effect, in
relation to any time after this section comes into force, as if done by or in relation to
Scottish Natural Heritage.

25

SP Bill 26
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Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies
(5)

2
5

Schedule 1 (which makes modifications of enactments in consequence of this section)
has effect.
Transfer to Scottish Natural Heritage of functions of Advisory Committee on sites
of special scientific interest

(1)

The committee referred to in section 21(1) of the Nature Conservation (Scotland) Act
2004 (asp 6) is dissolved.

(2)

All property, rights, liabilities and obligations of the committee referred to in subsection
(1) are transferred to Scottish Natural Heritage.

(3)

In the Natural Heritage (Scotland) Act 1991 (c. 28), in Schedule 1 (constitution and
proceedings of Scottish Natural Heritage)—

10

(a) after paragraph 16 insert—
“16A(1) SNH must establish a committee on sites of special scientific interest for the
purpose of section 21(8) of the Nature Conservation (Scotland) Act 2004 (asp
6).
(2)

15

SNH may not exercise the power in paragraph 16(3) above to give directions to
the committee established under sub-paragraph (1) of this paragraph in relation
to any advice of the committee to SNH.”,

(b) in paragraph 17, after sub-paragraph (2) add—
“(3)
20

(4)

Sub-paragraph (1) above does not apply to the functions conferred on SNH
under section 21(8) of the Nature Conservation (Scotland) Act 2004.”.

In the Nature Conservation (Scotland) Act 2004—
(a) in section 21 (Advisory Committee on sites of special scientific interest),
subsections (1) to (5) are repealed,
(b) in subsection (8) of that section—

25

(i)

in paragraph (a) for “the Advisory Committee” substitute “its committee on
sites of special scientific interest”,

(ii) in paragraph (b) for “the Advisory Committee” substitute “that committee”,
(c) in the title to that section the word “Advisory” is repealed,
(d) in section 58(1) (interpretation)—
30

(i)

the definition “Advisory Committee” is repealed,

(ii) after the definition “biodiversity” insert—
““committee on sites of special scientific interest” is the committee established by
SNH under paragraph 16A of Schedule 1 to the Natural Heritage (Scotland) Act
1991 (c. 28)”,
35

(e) in schedule 1 (notification relating to sites of special scientific interest:
procedure)—
(i)

40


8

in paragraph 9(b), for “the Advisory Committee” substitute “its committee
on sites of special scientific interest”,

(ii) in paragraph 12(a), for “the Advisory Committee” substitute “its committee
on sites of special scientific interest”.

Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies

3

(5)

In the Freedom of Information (Scotland) Act 2002 (asp 13), in Part 7 of schedule 1
(Scottish public authorities), the paragraph relating to the Advisory Committee on Sites
of Special Scientific Interest is repealed.

(6)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), in
schedule 2 (the specified authorities), the entry relating to the Advisory Committee on
Sites of Special Scientific Interest is repealed.

5

Dissolution of bodies
3

10

Dissolution of Scottish Records Advisory Council
(1)

The Scottish Records Advisory Council is dissolved.

(2)

All property, rights, liabilities and obligations of the Scottish Records Advisory Council
are transferred to the Scottish Ministers.

(3)

Section 7 of the Public Records (Scotland) Act 1937 (c. 43) (Advisory Council) is
repealed.

(4)

Section 19(1) of the National Heritage (Scotland) Act 1985 (c. 16) (amendment of the
Public Records (Scotland) Act 1937) is repealed.

(5)

In the Freedom of Information (Scotland) Act 2002 the following provisions are
repealed—

15

(a) section 70(2) (amendment of the Public Records (Scotland) Act 1937),
(b) in Part 7 of schedule 1 (Scottish public authorities), the paragraph relating to the
Scottish Records Advisory Council.

20

(6)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Scottish Records Advisory Council is
repealed.

(7)

Section 15 of the Scottish Register of Tartans Act 2008 (asp 7) (amendment of section 7
of the Public Records (Scotland) Act 1937) is repealed.

25

4

30

35

Dissolution of Scottish Industrial Development Advisory Board
(1)

The Scottish Industrial Development Advisory Board is dissolved.

(2)

Section 20 of the Scottish Development Agency Act 1975 (c. 69) (Scottish Industrial
Development Advisory Board) is repealed.

(3)

In the Enterprise and New Towns (Scotland) Act 1990 (c. 35), in Schedule 4 (minor and
consequential amendments), paragraph 8 is repealed.

(4)

In the Freedom of Information (Scotland) Act 2002, in Part 7 of schedule 1 (Scottish
public authorities), the paragraph relating to the Scottish Industrial Development
Advisory Board is repealed.

(5)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Scottish Industrial Development
Advisory Board is repealed.

5

Dissolution of Building Standards Advisory Committee
(1)

The Building Standards Advisory Committee is dissolved.
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Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies
(2)

In the Building (Scotland) Act 2003 (asp 8) the following provisions are repealed—
(a) in section 1(2) (building regulations)—
(i)

paragraph (a) and the word “and” immediately following it,

(ii) in paragraph (b) the word “other”,
(b) in section 3(5) (relaxation of building regulations)—

5

(i)

paragraph (a) and the word “and” immediately following it,

(ii) in paragraph (b) the word “other”,
(c) section 31 (Building Standards Advisory Committee),
(d) in section 56(1) (interpretation), the definition “Building Standards Advisory
Committee”.

10

(3)

6
15

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Building Standards Advisory
Committee is repealed.
Dissolution of Historic Environment Advisory Council for Scotland

(1)

The Historic Environment Advisory Council for Scotland is dissolved.

(2)

All property, rights, liabilities and obligations of the Historic Environment Advisory
Council for Scotland are transferred to the Scottish Ministers.

(3)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 the following
provisions are repealed—
(a) section 15 (the Historic Environment Advisory Council for Scotland),

20

(b) section 16 (the Advisory Council’s functions),
(c) in section 20 (interpretation), the definition “the Advisory Council”,
(d) in schedule 2 (the specified authorities), the entry relating to the Historic
Environment Advisory Council for Scotland,
(e) schedule 3 (the Advisory Council).

25

(4)

In the Freedom of Information (Scotland) Act 2002, in Part 7 of schedule 1 (Scottish
public authorities), the paragraph relating to the Historic Environment Advisory Council
for Scotland is repealed.
Delegation of functions

30

7

Delegation of Ministerial functions under section 7 of Industrial Development Act
1982
In section 7 of the Industrial Development Act 1982 (c. 52) (selective financial
assistance for industry in assisted areas), after subsection (4) insert—

35

“(4A) The Scottish Ministers may, to such extent and subject to such conditions as
they think appropriate, delegate their function under subsection (1) to such
persons as they may determine.
(4B) Where the Scottish Ministers make a delegation under subsection (4A) to a
person, they may also delegate to that person their function of being satisfied
as mentioned in subsection (4).


10

Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies

5

(4C) Where the Scottish Ministers make a delegation under subsection (4A), the
reference in subsection (3)(a) to a company formed for the purpose of giving
financial assistance is to be construed as a reference to a company formed by
the person to whom the function is delegated under subsection (4A).
(4D) A delegation under subsection (4A) or (4B) does not affect the ability of the
Scottish Ministers to carry out the function delegated.

5

(4E) A delegation under subsection (4A) or (4B) may be varied or revoked at any
time.”.
8
10

Delegation of Ministerial functions under section 5 of Science and Technology Act
1965
After subsection (1) of section 5 of the Science and Technology Act 1965 (c. 4) (further
powers of the Scottish Ministers) insert—
“(1A) The Scottish Ministers may, to such extent and subject to such conditions as
they think appropriate, delegate their power to undertake any activity as
mentioned in paragraphs (a) to (c) of subsection (1) above to such persons as
they consider appropriate; and any expenses which such persons incur in
undertaking such activities are to be met out of the expenses the Scottish
Ministers may defray by virtue of subsection (1) above.

15

(1B) Where power to undertake the activity as mentioned in paragraph (c) of
subsection (1) above is delegated under subsection (1A), that paragraph applies
as if for the words “Secretary of State” there were substituted “person to whom
the power is delegated under subsection (1A) above”.

20

(1C) A delegation under subsection (1A) does not affect the ability of the Scottish
Ministers to exercise the power delegated.
(1D) A person to whom a function is delegated under subsection (1A) may, subject
to any conditions as mentioned in that subsection, exercise the function in the
same way and to the same extent as the Scottish Ministers notwithstanding any
restrictions or limitations on the exercise of the person’s functions which
would, apart from this subsection, prevent them from exercising the function in
that way or to that extent.”.

25

30

Regulation of officers of court
9

Regulation of officers of court
Schedule 2, which—

35

(a) makes modifications of Part 5 of the Debtors (Scotland) Act 1987 (c. 18) relating
to the regulation of officers of court,
(b) makes modifications of Part 3 of the Bankruptcy and Diligence etc. (Scotland) Act
2007 (asp 3) relating to such regulation, and
(c) makes further minor and consequential modifications of that Act and the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17),

40

has effect.
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Public Services Reform (Scotland) Bill
Part 2—Order-making powers
PART 2
ORDER-MAKING POWERS
Improving the exercise of public functions

10
5

Public functions: efficiency, effectiveness and economy
(1)

The Scottish Ministers may by order make any provision which they consider would
improve the exercise of public functions, having regard to—
(a) efficiency,
(b) effectiveness, and
(c) economy.

10

(2)

In subsection (1), “public functions” are functions of the persons, bodies and officeholders listed in schedule 3, subject to any limitations specified in that schedule.

(3)

The provision that may be made under subsection (1) includes provision—
(a) modifying, conferring, abolishing, transferring, or providing for the delegation of,
any function,
(b) amending the constitution of, or abolishing, a person, body or office-holder listed
in schedule 3 other than—

15

(i)

the Scottish Ministers,

(ii) the Forestry Commissioners,
(iii) a person listed by virtue of section 11(3)(e), or
(iv) a company (within the meaning of the Companies Act 2006 (c. 46)),

20

(c) creating—
(i)

a person, body or office-holder on which functions are conferred,

(ii) a person, body or office-holder to which functions (modified or otherwise)
are transferred or may be delegated.
25

(4)

The transfer or delegation referred to in subsection (3)(a) must be a transfer or
delegation to—
(a) a person, body or office-holder listed in schedule 3,
(b) a person, body or office-holder created in pursuance of subsection (3)(c), or
(c) a local authority (meaning a council constituted by section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39)).

30

(5)

An order under this section containing provision creating a person, body or office-holder
in pursuance of subsection (3)(c)—
(a) must include provision adding that person, body or office-holder to schedule 3,
(b) may specify the extent to which any functions are to be public functions for the
purposes of subsection (1).

35

(6)

An order under this section may—
(a) modify any enactment, instrument or other document,
(b) contain such consequential, incidental, transitional, transitory or saving provision
as the Scottish Ministers consider appropriate.
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(7)

An order under this section may bind the Crown.

(8)

An order under this section must be made in accordance with this Part.

11

7

Public functions: further provision
(1)

Schedule 3, which lists persons, bodies and office-holders for the purposes of section 10,
has effect.

(2)

The Scottish Ministers may by order modify schedule 3 by—

5

(a) adding an entry for any person, body or office-holder falling within subsection
(3),
(b) removing any entry.
10

(3)

Those persons, bodies and office-holders are—
(a) an office-holder in the Scottish Administration,
(b) a Scottish public authority with mixed functions or no reserved functions,
(c) a cross-border public authority,
(d) a publicly-owned company,
(e) any other person, not being a public body or the holder of a public office, who
either—

15

(i)

appears to the Scottish Ministers to exercise functions of a public nature, or

(ii) is providing, under a contract made with a person, body or office-holder
listed in schedule 3, any service the provision of which is the function of
that person, body or office-holder.

20

(4)

A company is publicly-owned for the purposes of subsection (3)(d) if it is wholly
owned—
(a) by the Scottish Ministers, or
(b) by any other person, body or office-holder listed in schedule 3 except a person,
body or office-holder listed—

25

(i)

by virtue of subsection (3)(e)(i) in relation only to some of its functions, or

(ii) by virtue of subsection (3)(e)(ii).
(5)

For the purposes of subsection (4) a company is wholly owned—
(a) by the Scottish Ministers if it has no members except—

30

(i)

the Scottish Ministers or companies wholly owned by the Scottish
Ministers, or

(ii) persons acting on behalf of the Scottish Ministers or of such companies,
(b) by any other person, body or office-holder if it has no members except—
(i)
35

the person, body or office-holder or companies wholly owned by the
person, body or office-holder, or

(ii) persons acting on behalf of the person, body or office-holder or of such
companies.
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(6)

An entry added to schedule 3 by an order under subsection (2)(a) made by virtue of
subsection (3)(e) must specify the functions of a public nature or, as the case may be, the
service being provided; and only those functions or that service are public functions of
the person in question for the purposes of section 10(1).

(7)

In this section—
“company” includes any body corporate;
“Scottish public authority with mixed functions or no reserved functions” is to be
construed in accordance with paragraphs 1(4) and 2 of Part 3 of Schedule 5 to the
Scotland Act 1998 (c. 46).

10

12

Preconditions
(1)

The Scottish Ministers may not make provision under section 10, other than provision
which merely restates an enactment, unless they consider that the conditions in
subsection (2), where relevant, are satisfied in relation to that provision.

(2)

Those conditions are that—
(a) the effect of the provision is proportionate to the policy objective,

15

(b) the provision does not remove any necessary protection,
(c) any public function which is to be modified will, as modified, be broadly
consistent with the general objects or purpose of the person, body or office-holder
concerned,
(d) any function which is conferred on a person, body or office-holder listed in
schedule 3 (other than a function being transferred without substantial
modification from another such person, body or office-holder) is broadly
consistent with the general objects or purpose of the person, body or office-holder
concerned,

20

(e) any function which is conferred on a person, body or office-holder created by
virtue of section 10 is broadly consistent with—

25

(i)

(ii) public functions abolished or modified by virtue of that section or
otherwise.

30

35

40
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the general objects or purpose of a person, body or office-holder listed in
schedule 3 which is abolished, or whose functions are modified, by virtue
of section 10 or otherwise, or

(3)

For the purposes of subsection (2)(b), a provision is not to be treated as removing a
necessary protection if provision is made that delivers the same or similar protection in
an alternative manner.

(4)

For the purposes of the application of subsection (2)(c), (d) and (e) to functions
exercised, or to be exercised, by the Scottish Ministers, references to their general
objects or purpose are to the broad remit of the part of the Scottish Administration
through which the functions are, or are to be, exercised.

(5)

For the purposes of subsection (2)(d), a modification of a function being transferred is
not to be treated as substantial if it is necessary to enable the effective exercise of the
function by the person, body or office-holder to which it is transferred.
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(6)

9

The Scottish Ministers may not make provision under section 10 which merely restates
an enactment unless they consider that the provision made would make the law more
accessible or more easily understood.
Removing and reducing burdens

5

13

Power to remove or reduce burdens
(1)

The Scottish Ministers may by order make any provision which they consider would
remove or reduce any burden, or the overall burdens, resulting directly or indirectly for
any person from any legislation.

(2)

In this section “burden” means any of the following—
(a) a financial cost,

10

(b) an administrative inconvenience,
(c) an obstacle to efficiency, productivity or profitability, or
(d) a sanction, criminal or otherwise, which affects the carrying on of any lawful
activity.
15

(3)

For the purposes of subsection (1), a financial cost or administrative inconvenience may
result from the form of any legislation (for example, where the legislation is hard to
understand).

(4)

In this section “legislation” means any of the following or a provision of any of the
following—
(a) a public general or local Act of Parliament (whenever passed) or an Act of the
Scottish Parliament (whenever passed), or

20

(b) any Order in Council, order, rules, regulations, scheme, warrant, byelaw or other
subordinate instrument made at any time under an Act referred to in paragraph (a).
(5)

The provision that may be made under subsection (1) includes provision—
(a) abolishing, conferring or transferring, or providing for the delegation of, functions
of any description,

25

(b) creating or abolishing a body or office.
(6)

An order under this section may—
(a) modify any enactment,
(b) contain such consequential, incidental, transitional, transitory or saving provision
as the Scottish Ministers consider appropriate.

30

(7)

An order under this section may bind the Crown.

(8)

An order under this section must be made in accordance with this Part.

14
35

Preconditions
(1)

The Scottish Ministers may not make provision under section 13(1), other than
provision which merely restates an enactment, unless they consider that the conditions
in subsection (2), where relevant, are satisfied in relation to that provision.

(2)

Those conditions are that—


15

10
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(a) the policy objective intended to be secured by the provision could not be
satisfactorily secured by non-legislative means,
(b) the effect of the provision is proportionate to the policy objective,
(c) the provision, taken as a whole, strikes a fair balance between the public interest
and the interests of any person adversely affected by it,

5

(d) the provision does not remove any necessary protection,
(e) the provision does not prevent any person from continuing to exercise any right or
freedom which that person might reasonably expect to continue to exercise.
(3)

For the purposes of subsection (2)(d) a provision is not to be treated as removing a
necessary protection if provision is also made that delivers the same or similar
protection in an alternative manner.

(4)

The Scottish Ministers may not make provision under section 13(1) which merely
restates an enactment unless they consider that the provision made would make the law
more accessible or more easily understood.

10

General restrictions

15

15

Subordinate legislation and powers of direction, appointment and consent
(1)

An order under section 10 or 13(1) may confer or transfer a function of legislating only
on or to the Scottish Ministers, the First Minister or the Lord Advocate.

(2)

An order under section 10 or 13(1) may not make provision for the delegation of any
function of legislating.

(3)

An order under section 10 or 13(1) may not make provision to confer a function of
legislating on the Scottish Ministers, the First Minister or the Lord Advocate unless the
conditions in subsections (4) and (5) are satisfied.

(4)

The condition in this subsection is that the function is exercisable by statutory
instrument.

(5)

The condition in this subsection is that such a statutory instrument—

20

25

(a) is subject to annulment in pursuance of a resolution of the Scottish Parliament, or
(b) is not to be made unless a draft of the statutory instrument has been laid before
and approved by a resolution of the Parliament.
30

35

(6)

Subsections (1) to (3) do not apply to provision which merely restates an enactment.

(7)

An order under section 10 or 13(1) may not make provision which has the effect of
transferring to a person other than the Scottish Ministers, the First Minister or the Lord
Advocate any function to which subsection (8) applies.

(8)

This subsection applies to any function of—
(a) giving directions,
(b) appointing a person to any office or position, or
(c) consenting to any thing,
conferred by any enactment on the Scottish Ministers, the First Minister or the Lord
Advocate.
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16

Local taxation
An order under section 10 or 13(1) may not make provision to impose, abolish or vary
any local tax to fund local authority expenditure.

17

Criminal penalties
(1)

5

An order under section 10 or 13(1) may not make provision to create a new offence that
is punishable, or increase the penalty for an existing offence so that it is punishable—
(a) on indictment, with imprisonment for a term exceeding two years, or
(b) on summary conviction, with—
(i)

imprisonment for a term exceeding 12 months, or

(ii) a fine exceeding level 5 on the standard scale.

10

(2)

In the case of an offence which is triable either on indictment or summarily and is not an
offence triable on indictment only by virtue of section 292(6) and (7) of the Criminal
Procedure (Scotland) Act 1995 (c. 46), the reference in subsection (1)(b)(ii) to a fine
exceeding level 5 on the standard scale is to be construed as a reference to the statutory
maximum.

(3)

Subsection (1) does not apply to provision which merely restates an enactment.

15

18

Forcible entry etc.
(1)

An order under section 10 or 13(1) may not make provision to—
(a) authorise any forcible entry, search or seizure, or
(b) compel the giving of evidence.

20

(2)

Subsection (1) does not prevent an order from extending any power for purposes similar
to those to which the power applied before the order was made.

(3)

Subsection (1) does not apply to provision which merely restates an enactment.

19

Prohibition on modification of this Part
An order under section 10 or 13(1) may not make provision modifying any provision of
this Part other than schedule 3.

25

Procedure
20

30

Procedure
(1)

An order under this Part must be made by statutory instrument.

(2)

The Scottish Ministers may not make an order under section 10 or 13(1) unless—
(a) they have consulted in accordance with section 21,
(b) following that consultation, they have laid before the Scottish Parliament—
(i)

a draft order, and

(ii) an explanatory document prepared in accordance with section 22, and
35

(c) the draft order has been approved by resolution of the Parliament.
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(3)

21

An order under section 11 is subject to annulment in pursuance of a resolution of the
Parliament.
Consultation

(1)
5

If the Scottish Ministers propose to make an order under section 10 or 13(1) they
must—
(a) consult such organisations as appear to them to be representative of interests
substantially affected by the proposals,
(b) where the proposals relate to the functions of one or more persons, bodies or
office-holders, consult those persons, bodies or office-holders, or persons
appearing to them to be representative of those persons, bodies or office-holders,

10

(c) in such cases as they consider appropriate, consult the Scottish Law Commission,
and
(d) consult such other persons as they consider appropriate.
(2)

If, as a result of any consultation required by subsection (1), it appears to the Scottish
Ministers that it is appropriate to change the whole or any part of their proposals, they
must undertake such further consultation with respect to the changes as they consider
appropriate.

(3)

If, before the day on which this section comes into force, any consultation was
undertaken which, had it been undertaken after that day, would to any extent have
satisfied the requirements of this section, those requirements are to that extent to be
taken to have been satisfied.

15

20

22

Explanatory document laid before the Scottish Parliament
(1)

25

The explanatory document referred to in section 20(2)(b)(ii) must—
(a) explain under which power (or powers) in this Part the provision contained in the
draft order is made,
(b) introduce and give reasons for the provision,
(c) in the case of an order under section 10—
(i)

30

explain why the Scottish Ministers consider that the conditions in section
12(2) (where relevant) are satisfied or the condition in section 12(6) is
satisfied,

(ii) explain how the provision made by the order would improve the exercise of
public functions, and

35

(iii) if the order relates to the functions of the Scottish Ministers, or confers
functions on or transfers or delegates functions to, the Scottish Ministers,
describe the functions and identify the part of the Scottish Administration
through which the functions are, or are to be, exercised.
(d) in the case of an order under section 13(1)—
(i)

40
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explain why the Scottish Ministers consider that the conditions in section
14(2) (where relevant) are satisfied or the condition in section 14(4) is
satisfied, and

13
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(ii) include, so far as appropriate, an assessment of the extent to which the
provision made by the order would remove or reduce any burden or
burdens (within the meaning of that section),
(e) identify and give reasons for—
(i)

5

any functions of legislating conferred by the order, and

(ii) the procedural requirements attaching to the exercise of those functions,
and
(f) give details of—
(i)

any consultation undertaken under section 21,

(ii) any representations received as a result of the consultation,

10

(iii) the changes (if any) made as a result of those representations.
(2)

Where a person making representations in response to consultation under section 21 has
requested the Scottish Ministers not to disclose them, the Scottish Ministers must not
disclose them under subsection (1)(f)(ii) if or to the extent that to do so would
(disregarding any connection with proceedings in the Scottish Parliament) constitute a
breach of confidence actionable by any person.

(3)

If information in representations made by a person in response to consultation under
section 21 relates to another person, the Scottish Ministers need not disclose the
information under subsection (1)(f)(ii) if or to the extent that—

15

(a) it appears to the Scottish Ministers that the disclosure of that information could
adversely affect the interests of that other person, and

20

(b) the Scottish Ministers have been unable to obtain the consent of that other person
to the disclosure.
(4)
25

23

30

Subsections (2) and (3) do not affect any disclosure that is requested by, and made to, a
committee of the Parliament charged with reporting on the draft order.
Combination with powers under European Communities Act 1972

(1)

The power to make an order under section 10 or 13(1) may be exercised together with,
and by the same instrument as, the power to make an order under section 2(2) of the
European Communities Act 1972 (c. 68).

(2)

Where the powers referred to in subsection (1) are so exercised—
(a) sections 20 to 22 apply to the order under section 2(2) of the European
Communities Act 1972 as they apply to the order under section 10 or 13(1) of this
Act, and
(b) paragraph 2(2) of Schedule 2 to the European Communities Act 1972 does not
apply.

35

General
24

Order-making powers: modifications of enactments
Schedule 4 (which contains minor amendments and amendments consequential on this
Part) has effect.
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25

Interpretation of Part 2
In this Part—
“restate an enactment” means to replace it with alterations only of form or
arrangement (and for these purposes to remove an ambiguity is to make an
alteration other than one of form or arrangement);

5

“function of legislating” is a function of legislating by order, rules, regulations or
other subordinate instrument.

PART 3
CREATIVE SCOTLAND
Creative Scotland

10

26

15

Establishment of Creative Scotland
(1)

There is established a body to be known as Creative Scotland.

(2)

Schedule 5 (which makes further provision about the status, constitution, proceedings
etc. of Creative Scotland) has effect.

27

General functions of Creative Scotland
(1)

Creative Scotland has the general functions of—
(a) identifying, supporting and developing quality and excellence in the arts and
culture from those engaged in artistic and other creative endeavours,
(b) promoting understanding, appreciation and enjoyment of the arts and culture,
(c) encouraging as many people as possible to access and participate in the arts and
culture,

20

(d) realising, as far as reasonably practicable to do so, the value and benefits (in
particular, the national and international value and benefits) of the arts and
culture,
(e) encouraging and supporting artistic and other creative endeavours which
contribute to an understanding of Scotland’s national culture,

25

(f) promoting and supporting industries and other commercial activity the primary
focus of which is the application of creative skills.
(2)

In exercising the function mentioned in subsection (1)(c), Creative Scotland must do so
with a view to increasing the diversity of people who access and participate in the arts
and culture.

(3)

Creative Scotland may encourage and support such persons as it considers appropriate in
the exercise by those persons of any of the functions mentioned in paragraphs (a) to (f)
of subsection (1) (or functions similar to those).

(4)

In subsection (3), “persons” includes groups of persons.

30

35

28

Advisory and other functions
(1)


20

Creative Scotland must provide the Scottish Ministers with such advice, information and
assistance as they may reasonably require in relation to—
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15

(a) the arts and culture,
(b) industries and other commercial activity the primary focus of which is the
application of creative skills,
(c) the exercise of any of Creative Scotland’s functions.
5

(2)

Creative Scotland may provide the Scottish Ministers with such other advice and
information as it considers appropriate in relation to the matters mentioned in subsection
(1)(a), (b) and (c).

(3)

Creative Scotland may provide such other persons as it considers appropriate with such
advice, information and assistance as it considers appropriate in relation to—
(a) the arts and culture,

10

(b) industries and other commercial activity the primary focus of which is the
application of creative skills.

15

(4)

Any advice, information or assistance under subsection (1) or (2) must be provided in
such manner as the Scottish Ministers may determine.

(5)

In subsection (3), “persons” includes groups of persons.

29

20

25

Grants and loans
(1)

The Scottish Ministers may make grants to Creative Scotland.

(2)

In addition to any grants made under subsection (1), the Scottish Ministers may make
grants to Creative Scotland for particular purposes.

(3)

A grant under subsection (1) or (2) is subject to such terms and conditions (including
conditions as to repayment) as the Scottish Ministers may determine.

(4)

Creative Scotland may make grants and loans to such persons as it considers appropriate
for the purpose of, in connection with, or where it appears conducive to, the exercise of
its functions.

(5)

A grant or loan under subsection (4) is subject to such terms and conditions (including
conditions as to repayment) as Creative Scotland may determine.

(6)

Financial assistance may be provided by Creative Scotland only under subsection (4).

30

Directions and guidance
(1)

The Scottish Ministers may give Creative Scotland directions (of a general or specific
nature) as to the exercise of its functions.

(2)

But the Scottish Ministers may not give directions so far as relating to artistic or cultural
judgement in respect of the exercise of Creative Scotland’s functions under section
27(1) or (3), 28(3) or 29(4).

(3)

Creative Scotland must—

30

(a) comply with any directions given to it by the Scottish Ministers under this Part,

35

(b) have regard to any guidance issued by the Scottish Ministers in relation to the
exercise of its functions.
(4)

The Scottish Ministers may vary or revoke any direction given under this Part.
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Miscellaneous and general

31

Dissolution of Scottish Arts Council
(1)

The Scottish Arts Council is dissolved and the charter constituting that body is revoked.

(2)

In subsection (1), the “charter” is the Royal Charter granted by Her Majesty on 8
February 1994.

5

32

Transfer of staff etc.
(1)

With effect from the date on which section 31 comes into force—
(a) any person employed by—
(i)

the Scottish Arts Council immediately before that date, or

(ii) Scottish Screen immediately before that date,

10

is transferred into the employment of Creative Scotland,
(b) all property (including rights) and liabilities of—
(i)

the Scottish Arts Council subsisting immediately before that date,

(ii) Scottish Screen subsisting immediately before that date,
are transferred to, and vest in, Creative Scotland.

15

(2)

The contract of employment of a person transferred by virtue of subsection (1)(a)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the person and
Creative Scotland.

(3)

20

Without prejudice to subsection (2), where a person is transferred by virtue of
subsection (1)(a)—
(a) all the rights, powers, duties and liabilities of the Scottish Arts Council or, as the
case may be, Scottish Screen, under or in connection with the person’s contract of
employment are transferred to Creative Scotland on the date of transfer, and
(b) anything done before that date by or in relation to the Scottish Arts Council or, as
the case may be, Scottish Screen, in respect of the person or the contract is to be
treated from that date as having been done by or in relation to Creative Scotland.

25

(4)
30

33
35


22

Subsections (1) to (3) do not affect any right of any person so transferred to terminate
the person’s contract of employment if the terms and conditions of employment are
changed substantially to the detriment of the person; but any such change is not to be
taken to have occurred by reason only that the identity of the person’s employer changes
by virtue of those subsections.
Creative Scotland: modifications of enactments
Schedule 6 (which contains modifications of enactments consequential on this Part) has
effect.
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PART 4
SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
CHAPTER 1
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND
Social Care and Social Work Improvement Scotland

5

34

Social Care and Social Work Improvement Scotland
(1)

There is established a body to be known as Social Care and Social Work Improvement
Scotland (in this Part referred to as “SCSWIS”), which—
(a) is to exercise the functions conferred on it by this Act or any other enactment, and
(b) has the general duty of furthering improvement in the quality of social services.

10

(2)

SCSWIS must, in the exercise of its functions, act—
(a) in accordance with any directions given to it by the Scottish Ministers, and
(b) under the general guidance of the Scottish Ministers.

15

(3)

The Scottish Ministers may vary or revoke any direction given under subsection (2)(a).

(4)

Schedule 7 (which makes further provision about the status, constitution, proceedings
etc. of Social Care and Social Work Improvement Scotland) has effect.

35

20

25

General principles
(1)

SCSWIS must exercise its functions in accordance with the principles set out in the
following subsections.

(2)

The safety and wellbeing of all persons who use, or are eligible to use, any social service
are to be protected and enhanced.

(3)

The independence of those persons is to be promoted.

(4)

Diversity in the provision of social services is to be promoted with a view to those
persons being afforded choice.

(5)

Good practice in the provision of social services is to be identified, promulgated and
promoted.
Key definitions

36

Social services
(1)

In this Part, “social services” means—
(a) care services, and

30

(b) social work services.
(2)

Any reference to a “social service” in this Part means any care service or social work
service.
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Care services
(1)

In this Part, a “care service” is any of the following—
(a) a support service,
(b) a care home service,
(c) a school care accommodation service,

5

(d) a nurse agency,
(e) a child care agency,
(f) a secure accommodation service,
(g) an offender accommodation service,
(h) an adoption service,

10

(i) a fostering service,
(j) an adult placement service,
(k) child minding,
(l) day care of children,
(m) a housing support service.

15

(2)
38

Schedule 8 (which provides definitions for the purposes of subsection (1)) has effect.
Social work services
In this Part—
“social work services” means—
(a)

20

services which are provided by a local authority in the exercise of any of its
social work services functions, or

(b) services which are provided by another person pursuant to arrangements
made by a local authority in the exercise of its social work services
functions,
“social work services functions” means functions under the enactments specified
in schedule 9.

25

39

Power to modify key definitions
The Scottish Ministers, after consulting such persons (or groups of persons) as they
consider appropriate, may by order—

30

(a) modify—
(i)

section 37(1),

(ii) schedule 8,
(b) modify—
(i)
35
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the definition of social work services in section 38,

(ii) the definition of social work services functions by adding an entry to or
removing any entry from schedule 9.
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Miscellaneous
40

Standards and outcomes
(1)

The Scottish Ministers may prepare and publish standards and outcomes applicable to—
(a) care services,
(b) social work services.

5

(2)

The Scottish Ministers must keep any standards and outcomes so published under
review and may under subsection (1) publish amended standards and outcomes
whenever they consider it appropriate to do so.

(3)

Before publishing under subsection (1) any—
(a) standards and outcomes,

10

(b) amended standards and outcomes which in the opinion of the Scottish Ministers
are substantially different from the standards and outcomes (or amended standards
and outcomes) last so published,
the Scottish Ministers must consult such persons, or groups of persons, as they consider
appropriate.

15

(4)

20

In relation to a care service other than one mentioned in subsection (5), any applicable
standards and outcomes published under subsection (1) and the Scottish Social Services
Council’s codes of practice (that is to say, the codes of practice published by the Council
under section 53 of Regulation of Care (Scotland) Act 2001 (asp 8)) must be taken into
account—
(a) by SCSWIS in making any decision under this Chapter or Chapter 2 or 3,
(b) in any proceedings on an appeal under section 60(1), and
(c) in any proceedings for an offence in relation to registration under Chapter 3.

(5)
25

In relation to an adoption service mentioned in paragraph 8(1)(a) of schedule 8, a
fostering service mentioned in paragraph 9(a) or (c) of that schedule or any other care
service registered under Chapter 4, any applicable standards and outcomes published
under subsection (1) and the codes of practice mentioned in subsection (4) must be taken
into account—
(a) by SCSWIS in making any decision under this Chapter or Chapter 2, 3 or 4,
(b) in any proceedings on an appeal under section 74,

30

(c) in any proceedings for an offence in relation to registration under Chapter 4.

35

(6)

In relation to a social work service, any applicable standards and outcomes published
under subsection (1) and the codes of practice mentioned in subsection (4) must be taken
into account by SCSWIS in making any decision under this Chapter or Chapter 2.

(7)

The Scottish Ministers may make different provision for different services under
subsection (1).

(8)

The Scottish Ministers may delegate their functions under subsections (1) to (3) to
SCSWIS or such other persons as they consider appropriate.
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Information and advice
(1)

SCSWIS must provide information to the public about the availability and quality of
social services.

(2)

A person requesting from SCSWIS information to be provided under subsection (1) is
entitled to receive it in such form as that person may reasonably request.

(3)

SCSWIS—

5

(a) may at any time, and must when asked to do so, provide advice to the Scottish
Ministers,
(b) must when asked to do so provide advice to—
(i)

10

persons who provide, seek to provide or may seek to provide social
services,

(ii) persons, or groups of persons, representing those who use, or are eligible to
use, social services,
(iii) persons, or groups of persons, representing those who care for those who
use, or are eligible to use, social services,

15

(iv) local authorities,
(v) health bodies, and
(vi) such other persons, or groups of persons, as may be prescribed,
about any matter relevant to the functions of SCSWIS,
(c) may disseminate such information as it considers relevant of general or specific
application arising out of or in connection with the discharge of its functions.

20

(4)

25

42

SCSWIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any person, authority or body mentioned in
subsection (3)(b).
Dissolution of Scottish Commission for the Regulation of Care
The Scottish Commission for the Regulation of Care is dissolved.
CHAPTER 2
SOCIAL SERVICES: INSPECTIONS
Inspections

30

43

Inspections
(1)

SCSWIS may inspect—
(a) any social service,
(b) the organisation or co-ordination of any social services.

(2)
35

The purposes of an inspection under this section may include—
(a) reviewing and evaluating the effectiveness of the provision of the services which
are the subject of the inspection,
(b) encouraging improvement in the provision of those services,
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(c) enabling consideration as to the need for any recommendations to be prepared as
to any such improvement to be included in the report prepared under section 46,
(d) investigating any incident, event or cause for concern,
(e) in the case of care services, enabling consideration as to the need for—
(i)

5

an improvement notice under section 51,

(ii) a condition notice under section 54 or a local authority condition notice
under section 70.
(3)

An inspection under this section may be in relation to—
(a) any social service or combination of social services,
(b) such of the services concerned provided to a particular child or other person or
particular children or other persons,

10

(c) the whole or any part of Scotland.

15

20

(4)

An inspection under this section in relation to social work services must be conducted in
accordance with a timetable approved by the Scottish Ministers.

(5)

An inspection under this section may, subject to any regulations made under section 47,
take such form as SCSWIS considers appropriate.

(6)

SCSWIS may at any time require a person providing any social service to supply it with
any information relating to the service which it considers necessary or expedient to have
for the purposes of its functions under this Part.

44

Inspections at request of Scottish Ministers
(1)

SCSWIS must, at the request of the Scottish Ministers inspect—
(a) any social service that they may specify,
(b) the organisation or co-ordination of any social services that they may specify.

25

(2)

The Scottish Ministers may specify purposes for any inspection under this section.

(3)

An inspection under this section must be conducted in accordance with a timetable
approved by the Scottish Ministers.

(4)

The Scottish Ministers may request under subsection (1) that there be conducted an
inspection of—
(a) any services concerned in the relevant area,
(b) such of the services concerned provided in the relevant area as they may specify,
or

30

(c) such of the services concerned provided to a particular child or other person or
particular children or other persons as they may specify.
(5)
35

45

In paragraphs (a) and (b) of subsection (4), the “relevant area” is the whole of Scotland
or such part of Scotland as the Scottish Ministers specify in their request.
Inspections: authorised persons

(1)

Any inspection under this Part must be carried out by a person authorised by SCSWIS
(an “authorised person”).
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(2)

A person may be authorised by SCSWIS to carry out inspections in relation to any
social service or all of them.

(3)

An authorised person may at any time enter and inspect premises which are used, or
which the person has reasonable cause to believe are used, for the purpose of providing
the social service which is subject to inspection.

(4)

Where an authorised person is in possession of confidential information which has been
obtained for the purposes of an inspection under this Part, the authorised person must
not use or disclose that information other than—

5

(a) for the purposes of that inspection,
(b) so as to comply with an enactment or court order requiring disclosure,

10

(c) to the extent considered necessary by the authorised person for the purpose of
protecting the welfare of—
(i)

any child,

(ii) any adult at risk (within the meaning of section 3 of the Adult Support and
Protection (Scotland) Act 2007 (asp 10)), or

15

(d) to the extent considered necessary by the authorised person for the purpose of the
prevention or detection of crime or the apprehension or prosecution of offenders.
46

Inspections: reports
(1)

Where an inspection under this Part has been completed, SCSWIS—
(a) must prepare a report on the matters inspected, and

20

(b) must without delay send a copy of that report to the person providing the service
which has been inspected.

25

(2)

Before finalising the report, SCSWIS must give the person providing the service an
opportunity of commenting on a draft of the report.

(3)

SCSWIS must make copies of the report available for inspection at its offices by any
person at any reasonable time; and it must take such other steps as it considers
appropriate for publicising the report.

(4)

Regulations may make further provision about the preparation, content and effect of
reports under this section and in particular may make provision requiring copies of
reports to be sent to the Scottish Ministers (or such other persons as may be specified in
regulations) in such circumstances as may be so specified.

30

Regulations
47

35

Regulations: inspections
(1)

Regulations may make further provision concerning inspections under this Part.

(2)

Regulations under subsection (1) may, in particular, make provision—
(a) as to types of inspection which may be conducted,
(b) as to timing and frequency of inspections,
(c) as to seizure and removal of anything found during the course of an inspection,
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(d) as to persons who may be authorised to carry out inspections,
(e) requiring or facilitating the sharing or production of information (including health
records) for the purposes of an inspection under this Part,
(f) as to interviews and examinations (including physical and mental examinations)
which may be carried out in connection with the inspections,

5

(g) requiring any person to provide to an authorised person an explanation of
information produced to an authorised person,
(h) empowering an authorised person to disclose to a person prescribed for the
purposes of this paragraph any information of a prescribed nature which the
authorised person holds in consequence of such an inspection,

10

(i) creating offences punishable on summary conviction by a fine not exceeding level
4 on the standard scale for the purpose of enforcing any provision of the
regulations.
CHAPTER 3
CARE SERVICES

15

Registration of care services
48

20

Registration of care services
(1)

A person who seeks to provide a care service must apply to SCSWIS for registration of
the service.

(2)

An application must—
(a) give such information as may be prescribed about prescribed matters,
(b) identify an individual (who may be the applicant) who is to manage the service,
(c) give any other information which SCSWIS may reasonably require the applicant
to give,
(d) without prejudice to subsection (1)(b) of section 61, be accompanied by the fee
imposed under subsection (2)(a) of that section.

25

(3)

A person who provides an adoption service or a fostering service must be a voluntary
organisation.

(4)

Subsections (1) to (3) do not apply to a local authority—
(a) seeking to provide—

30

(i)

an adoption service mentioned in paragraph 8(1)(a) of schedule 8, or

(ii) a fostering service mentioned in paragraph 9(a) or (c) of that schedule, or
(b) seeking to provide a care service in respect of which it has made such
determination as is mentioned in section 68(1)(c).
(5)

35

49

Subsection (4)(b) is subject to section 68(3).
Grant or refusal of registration

(1)

SCSWIS may grant or refuse registration of a care service under section 48.
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(2)

A grant of registration may be subject to such conditions as SCSWIS thinks fit.

(3)

If SCSWIS is satisfied, in relation to an application, that the requirements of—
(a) such regulations as are applicable under section 63 to the care service, and
(b) any other enactment which appears to SCSWIS to be relevant,
will be complied with in relation to that service, it must give notice under section 56(1),
or as the case may be section 58(1); otherwise it must give notice under section 56(2).

5

(4)

On granting a registration, SCSWIS must issue a certificate of registration to the
applicant.

(5)

The person for the time being providing the service must ensure that the certificate (or a
copy of it) is, while the certificate is current, kept affixed in a conspicuous place in each
of the premises in or from which that service is provided and, if different, the principal
(or only) office of the service.

10

50

Limited registration
(1)

For the purposes of Part 4 of the Adults with Incapacity (Scotland) Act 2000 (asp 4)
(management of resident’s finances), a person who provides, or seeks to provide, a
service which provides accommodation but is not a care service may make an
application to SCSWIS for registration of the service.

(2)

Subsection (2) of section 48 applies in relation to an application under subsection (1) as
it applies in relation to an application under subsection (1) of that section.

(3)

Sections 49, 61 and 62 apply in relation to a service in respect of which an application is
made under subsection (1) as they apply in relation to a care service.

(4)

Sections 43 to 47, 51 to 64 and 85 apply in relation to a service registered under section
49 by virtue of subsection (3) as they apply in relation to a registered care service.

(5)

A service so registered is, in this Part, referred to as a limited registration service.

15

20

Improvement notices

25

51

Improvement notices: care services
(1)

30

SCSWIS may at any time give a notice (in this Part referred to as an “improvement
notice”) to the person for the time being providing a care service registered under this
Part that, unless within such reasonable period as may be specified in the notice, there is
a significant improvement, of such a nature as may be so specified, in the provision of
that service, SCSWIS intends—
(a) in the case other than that mentioned in paragraph (b), to make a proposal under
section 53 to cancel the registration, or
(b) in the case of a local authority providing an adoption service mentioned in
paragraph 8(1)(a) of schedule 8, a fostering service mentioned in paragraph 9(a)
or (c) of that schedule or any other care service registered under Chapter 4, to
make a report to the Scottish Ministers under section 76.

35

(2)
40
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Where a notice under subsection (1)(a) is given to a person other than a local authority,
SCSWIS must send without delay a copy of that notice to the local authority within
whose area the service is provided.
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25

Special provision for certain care services provided by local authorities
(1)

Where—
(a) SCSWIS has given an improvement notice to a local authority in respect of a care
service provided by it and registered under this Chapter, and
(b) the authority determines that the service is one which it must provide in order to
fulfil a statutory duty,

5

the authority must within 14 days after receiving the notice notify that determination to
SCSWIS together with a statement of its reasons.
(2)

On receiving notification under subsection (1), SCSWIS must as soon as practicable
send a copy of the improvement notice to the Scottish Ministers together with a copy of
the notification, of the statement of reasons and of a note of any reason SCSWIS has for
not agreeing with the authority’s determination.

(3)

On receiving an improvement notice sent under subsection (2) the Scottish Ministers
must state whether or not, in their opinion, the determination of the authority is justified.

(4)

If their statement is that the determination is justified—

10

15

(a) the improvement notice is to be taken as duly given under subsection (1)(b) (and
not subsection (1)(a)) of section 51, and
(b) the care service is to be taken, for the purposes of any application of the
provisions of this Part which follows on from the giving of an improvement
notice, to be a care service duly registered under Chapter 4 (and not Chapter 3).

20

Proposals and applications in relation to registered care services
53

Cancellation of registration
(1)

25

SCSWIS may, at any time after the expiry of the period specified in an improvement
notice given in respect of a care service, propose to cancel the registration, under this
Chapter, of a care service—
(a) on the ground that any person has been convicted of a relevant offence in relation
to the service,
(b) on the ground that the service is being, or has at any time been, carried on other
than in accordance with the relevant requirements, or
(c) on any other ground which may be prescribed.

30

(2)

For the purposes of subsection (1)(a), the following are relevant offences—
(a) an offence under this Part,
(b) an offence under regulations made under this Part, or
(c) an offence which, in the opinion of SCSWIS, makes it appropriate that the
registration should be cancelled.

35

(3)

For the purposes of subsection (1)(b), the following are relevant requirements—
(a) any requirements or conditions imposed by or under this Part, or
(b) the requirements of regulations made under this Part.
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54

Where a person providing a registered care service ceases to provide the service,
SCSWIS may cancel the registration of the service.
Condition notices
SCSWIS may at any time give notice (in this Part referred to as a “condition notice”) to
the person for the time being providing a service registered under this Chapter that it
proposes to—

5

(a) vary or remove a condition for the time being in force, or
(b) impose an additional condition,
in relation to the registration.
10

55

Applications under Chapter 3 in respect of conditions
(1)

A person providing a service registered under this Chapter may apply to SCSWIS—
(a) for the variation or removal of any condition for the time being in force in relation
to the registration, or
(b) for cancellation of the registration.

(2)

15

But no such application is competent where—
(a) SCSWIS has given the person notice under section 56(3) of its proposal to cancel
the registration (unless SCSWIS has decided not to take that step), or
(b) SCSWIS has given the person notice under section 58(3) of its decision to cancel
the registration and—
(i)

20

the time within which an appeal may be brought has not expired, or

(ii) if an appeal has been brought, that appeal has not been determined.
(3)

An application under subsection (1) must be made in such manner and state such
particulars as may be prescribed; and, without prejudice to subsection (1)(b) of section
61 must be accompanied by the fee imposed under subsection (2)(a) or as the case may
be (c) of that section.

(4)

If SCSWIS decides to grant an application under subsection (1)(a) it must give the
applicant notice of its decision (stating, where applicable, the condition varied or
removed) and issue a new certificate of registration.

25

56
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Further provision as respects notice of proposals
(1)

If SCSWIS proposes to grant an application made under section 48 but to do so subject
to a condition which has not been agreed in writing between it and the applicant, it must
give the applicant notice of the proposed condition.

(2)

If SCSWIS proposes to refuse an application made under section 48, it must give the
applicant notice of the proposed refusal.

(3)

SCSWIS must give any person who provides a service registered under this Chapter
notice of a proposal to cancel the registration (other than in accordance with an
application under subsection (1)(b) of section 55).
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(4)

SCSWIS must give an applicant under subsection (1)(a) of section 55 notice of a
proposal to refuse that application.

(5)

A notice under this section must give SCSWIS’s reasons for its proposal.

57
5
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Right to make representations to SCSWIS as respects proposals under Chapter 3
(1)

A condition notice or a notice under section 56 must state that, within 14 days after
service of the notice, the person to whom it is given may make written representations to
SCSWIS concerning any matter which that person wishes to dispute.

(2)

Where such a notice has been given SCSWIS may decide to implement the proposal
only after (whichever first occurs)—
(a) if the person to whom the notice was given makes representations under
subsection (1), it has considered those representations,

10

(b) that person notifies SCSWIS in writing that such representations will not be made,
or
(c) the period of 14 days mentioned in that subsection elapses without such
representations being made and without SCSWIS receiving such notification.

15

(3)

58

In the circumstances mentioned in subsection (2)(b) or (c), SCSWIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.
Notice of SCSWIS’s decision under Chapter 3

(1)

If SCSWIS decides to grant unconditionally an application made under section 48 or to
grant such application subject only to a condition which has been agreed in writing
between SCSWIS and the applicant, it must give the applicant notice of its decision.

(2)

A notice under subsection (1) must state the agreed condition.

(3)

If SCSWIS decides to implement a proposal in relation to which it has given a person a
condition notice or a notice under section 56, it must give that person notice of the
decision.

(4)

A notice under subsection (3) must—

20

25

(a) explain the right of appeal conferred by section 60, and
(b) in the case of a decision to implement a proposal—
(i)
30

in relation to which a condition notice has been given, state the condition as
varied, the condition which is removed or (as the case may be) the
additional condition imposed, or

(ii) of which notice has been given under section 56(1), state the condition
subject to which the application is granted.
(5)
35

Subject to subsection (6), a decision to implement a proposal in relation to which a
condition notice has been given or of which notice has been given under section 56(1) or
(3) does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section 60(1) has
elapsed, and
(b) if an appeal is brought, until that appeal is finally determined or is abandoned.


33

28

Public Services Reform (Scotland) Bill
Part 4—Social care and social work: scrutiny and improvement
Chapter 3—Care services
(6)

5

59

Where the decision is to implement a proposal of which notice has been given under
section 56(1) and the applicant notifies SCSWIS in writing, before the period of 14 days
referred to in section 60(1) has elapsed, that there will be no appeal, the decision takes
effect on receipt of that notification.
Conditions as to numbers
Without prejudice to the generality of section 49(2) or 54, a condition imposed under
any of those provisions in relation to a care service may—
(a) in the case of—
(i)

a care home service,

(ii) a school care accommodation service, or

10

(iii) a secure accommodation service,
limit the number of persons for whom the service may provide accommodation,
(b) in the case of an adult placement service, limit the number of persons whom the
service may place,
(c) in the case of support service, limit the number of persons to whom the service
may be provided,

15

(d) in the case of—
(i)

child minding, or

(ii) day care of children,
limit the number of children for whom a person may act as a child minder or for
whom day care may be provided, and

20

(e) in the case of a nurse agency, limit the number of persons for whom the agency
may supply registered nurses, registered midwives or registered health visitors.
60
25

Appeal against decision to implement proposal
(1)

A person given notice under section 58(3) of a decision to implement a proposal may,
within 14 days after that notice is given, appeal to the sheriff against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct that it is
not to have effect; and where the registration is not to be cancelled may (either or
both)—
(a) vary or remove any condition for the time being in force in relation to the
registration,

30

(b) impose an additional condition in relation to the registration.
Fees
61
35
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Registration fees
(1)

The Scottish Ministers, after consulting such persons, or groups of persons, as they
consider appropriate on the potential effect of so prescribing on the services which the
persons, or persons they represent, provide, may prescribe—
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(a) maximum fees which may be imposed by SCSWIS under this section,
(b) circumstances in which fees so imposed are or are not to be payable.
(2)

Subject to the provisions of this section, SCSWIS must impose fees in respect of—
(a) any application made for registration under this Chapter or Chapter 4 or for
cancellation of any such registration,

5

(b) the annual continuation of any such registration,
(c) any application made for the variation or removal of a condition for the time being
in force in relation to any such registration,
(d) issuing to a person a new certificate of registration—
(i)

10

at the instance of that person,

(ii) by virtue of any application under this Chapter or Chapter 4 by that person,
or
(iii) by virtue of any new information provided by that person in pursuance of
regulations under this Chapter or Chapter 4.
(3)

15

Without prejudice to subsection (1)—
(a) SCSWIS must, in fixing fees under this section, have regard to its reasonable
expenses in carrying out its functions under this Chapter, but
(b) where it appears to SCSWIS to be appropriate it may charge a nominal fee, or
remit the fee altogether.
Regulations

20

62

Regulations: registers and registration
(1)

Regulations may—
(a) make provision about the keeping of registers by SCSWIS,
(b) make provision about registration under this Chapter or Chapter 4 and in
particular about—

25

(i)

the making of applications for such registration,

(ii) the content of certificates of registration,
(iii) categories of applicant who cannot competently make certain applications,
(c) require SCSWIS to secure that, on such conditions, in such circumstances and,
subject to subsection (2), on payment of such fees as may be specified in
regulations, any person is to be afforded access to, and provided with a copy of an
entry in or with an extract from, a register kept by SCSWIS,

30

(d) except such part of a register as may be specified in the regulations from any
requirement made by virtue of paragraph (c),
(e) confer additional functions on SCSWIS in relation to registration under this Part.

35

(2)

Regulations under paragraph (c) of subsection (1) may specify circumstances in which
the fees mentioned in that paragraph are not to be payable; and no fees are in any event
payable in any case where SCSWIS consider it appropriate to provide the copy or
extract in question free of charge.
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Regulations: care services
(1)

Regulations may impose, in relation to care services, any requirements which the
Scottish Ministers consider appropriate for the purposes of this Part.

(2)

Without prejudice to the generality of subsection (1), regulations may make it an offence
to contravene or fail to comply with —

5

(a) any specified provision of the regulations, or
(b) a condition of registration for the time being in force.

10

(3)

A person who commits an offence under the regulations is liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

(4)

Before the Scottish Ministers make regulations containing provision as mentioned in
subsection (2), they must consult such persons, or groups of persons, as they consider
appropriate.
Complaints

64
15

Complaints about care services
(1)

SCSWIS must establish a procedure by which a person, or someone acting on a person’s
behalf, may make complaints (or other representations) in relation to the provision to the
person of a care service or about the provision of a care service generally.

(2)

The procedure must provide for it to be available whether or not procedures established
by the provider of the service for making complaints (or other representations) about
that service have been or are being pursued.

(3)

Before establishing a procedure under subsection (1), SCSWIS must consult all local
authorities and such other persons, or groups of persons, as it considers appropriate on
its proposals for such a procedure and must obtain the consent of the Scottish Ministers
to those proposals.

(4)

SCSWIS must keep the procedure under review and must vary it whenever, after such
consultation and with such consent, it considers it appropriate to do so.

(5)

SCSWIS must give such publicity to the procedure (including the procedure as varied
under subsection (4)) as it considers appropriate and must give a copy of the procedure
to any person who requests it.

20

25

Offences

30
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Offences in relation to registration under Chapter 3
(1)

Any person who—
(a) provides a care service while not registered under this Chapter, or
(b) with intent to deceive, pretends that a care service is registered under this Chapter,
commits an offence and is liable on summary conviction to a fine not exceeding level 5
on the standard scale or to imprisonment for a term not exceeding three months or to
both.

35

(2)
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Any person who fails to comply with section 49(5) commits an offence and is liable on
summary conviction to a fine not exceeding level 2 on the standard scale.
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(3)
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Subsection (1)(a) does not apply as respect actings which—
(a) constitute an offence under section 75 of the Adoption and Children (Scotland)
Act 2007 (asp 4), or
(b) fall within the exception provided for in subsection (1) of that section.

5

66

False statements in application under Chapter 3
Any person who, in an application—
(a) for registration under this Chapter, or
(b) for variation or removal of a condition in force in relation to a registration under
this Chapter,
knowingly makes a statement which is false or misleading in a material respect commits
an offence and is liable on summary conviction to a fine not exceeding level 4 on the
standard scale.

10

67
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Offences by bodies corporate etc.
Where an offence under this Chapter, or under regulations made under this Chapter,
committed by—
(a) a body corporate other than a local authority, is committed with the consent or
connivance of, or is attributable to any neglect on the part of, a person who—
(i)

is a director, manager or secretary of the body corporate, or

(ii) purports to act in any such capacity,
20

(b) a local authority, is committed with the consent or connivance of, or is attributable
to any neglect on the part of, a person who—
(i)

is an officer or member of the authority, or

(ii) purports to act in any such capacity,
25

(c) a firm, is committed with the consent or connivance of, or is attributable to any
neglect on the part of, a person who—
(i)

is a partner in the firm, or

(ii) purports to act in that capacity,
(d) an unincorporated association other than a firm, is committed with the consent or
connivance of, or is attributed to any neglect on the part of, a person who—
30

(i)

is concerned in the management or control of the association, or

(ii) purports to act in the capacity of a person so concerned,
the person (as well as the body corporate or as the case may be the local authority, firm
or association) commits the offence and is liable to be proceeded against and punished
accordingly.
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CHAPTER 4
LOCAL AUTHORITY ADOPTION AND FOSTERING SERVICES ETC.

68

Local authority applications for registration under Chapter 4
(1)

A local authority which seeks to provide—
(a) an adoption service mentioned in paragraph 8(1)(a) of schedule 8,

5

(b) a fostering service mentioned in paragraph 9(a) or (c) of that schedule, or
(c) any other care service if it is a service which the authority determines it must
provide in order to fulfil a statutory duty,
must make an application to SCSWIS for registration of the service.
10

(2)

An application must be made in such manner and give such information as may be
prescribed and, without prejudice to subsection (1)(b) of section 61, must be
accompanied by the fee imposed under subsection (2)(a) of that section.

(3)

Where in relation to an application under subsection (1)(c) SCSWIS does not agree with
the determination made by the authority, it must so notify the authority and the Scottish
Ministers, giving its reason for not so agreeing.

(4)

On receiving notification under subsection (3), the Scottish Ministers must state whether
or not, in their opinion, the determination of the authority is justified.

(5)

If their statement is that the determination is not justified, the application is to be taken
to have been duly made not under this section but under section 48 and is to be dealt
with accordingly.

15

20

69

Grant of local authority application under Chapter 4
(1)

Subject to subsections (4) and (5) of section 68, SCSWIS must—
(a) grant an application made under subsection (1) of that section unconditionally or
subject to such conditions as SCSWIS thinks fit to impose and give the authority
notice of its decision, or

25

(b) propose to grant it subject to such conditions as SCSWIS thinks fit to impose and
give the authority notice of those conditions.

30

70
35

(2)

On granting the application, SCSWIS must issue a certificate of registration to the
authority.

(3)

The authority must ensure that the certificate (or a copy of it) is, while the certificate is
current, kept affixed in a conspicuous place in each of the premises in or from which the
service is provided and, if different, the principal office of the authority.
Condition notices: services registered under Chapter 4
SCSWIS may at any time give notice (in this Part referred to as a “local authority
condition notice”) to a local authority providing a care service registered under this
Chapter that it proposes to—
(a) vary or remove a condition for the time being in force, or
(b) impose an additional condition,
in relation to the registration.
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71

5

33

Applications under Chapter 4 in respect of conditions
(1)

A local authority providing a care service registered under this Chapter may apply to
SCSWIS for the variation or removal of any condition for the time being in force in
relation to the registration.

(2)

An application must be made in such manner and give such information as may be
prescribed and, without prejudice to subsection (1)(b) of section 61, must be
accompanied by the fee imposed under subsection (2)(a) of that section.

(3)

If SCSWIS decides to grant an application under subsection (1), it must give the
authority notice of its decision, stating the condition varied or removed, and issue a new
certificate of registration.

(4)

If SCSWIS proposes to refuse such an application, it must give the authority notice of,
and a statement of the reasons for, that proposal.

10

72

Right to make representations to SCSWIS under Chapter 4 as respects conditions
(1)

This section applies to—
(a) a notice under section 69(1)(b),

15

(b) a local authority condition notice, and
(c) a notice under section 71(4).
(2)

The notice must state that, within 14 days after service of the notice, the local authority
to which it is given may make written representations to SCSWIS about any matter
which the authority wishes to dispute.

(3)

Where the notice has been given, SCSWIS may do the thing proposed only after
(whichever first occurs)—

20

(a) if the authority makes representations under subsection (2), it has considered those
representations,
(b) the authority notifies SCSWIS in writing that such representations will not be
made, or

25

(c) the period of 14 days so mentioned elapses without such representations being
made and without SCSWIS receiving such notification.
73
30

Notice of SCSWIS’s decision under Chapter 4
(1)

If SCSWIS decides to implement a notice to which section 72 applies, it must give the
local authority to which that notice was given notice of its decision.

(2)

A notice under subsection (1) must—
(a) explain the right of appeal conferred by section 74, and
(b) in the case of a decision—

35

(i)

to grant an application in respect of which there has been a proposal under
section 69(1), or

(ii) to vary or remove a condition or to impose an additional condition,
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state the condition or additional condition imposed, or the condition varied or
removed, as the case may be.
(3)

Subject to subsection (4), a decision to implement a notice to which section 72 applies
does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section 74(1) has
elapsed; and

5

(b) if an appeal is brought, until that appeal is finally determined or abandoned.
(4)
10

74

Where the authority notifies SCSWIS in writing, before the period of 14 days referred to
in section 74(1) has elapsed, that there will be no appeal against a notice under section
69(1)(b), that notice takes effect on receipt by SCSWIS of that notification.
Appeal against decision under Chapter 4

(1)

A local authority given notice of a decision under section 73(1) may, within 14 days
after that notice is given, appeal to the sheriff against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct that it is
not to have effect; and where the registration is not to be cancelled may (either or
both)—

15

(a) vary or remove any condition for the time being in force in relation to the
registration,
(b) impose an additional condition in relation to the registration.
20

75

25

Offences under Chapter 4
(1)

Sections 65(1) and (3) and 67 apply in relation to a care service registered under this
Chapter as they apply in relation to such a service registered under Chapter 3.

(2)

Any person who fails to comply with section 69(3) commits an offence and is liable on
summary conviction to a fine not exceeding level 2 on the standard scale.

(3)

Any person who, in an application—
(a) for registration under this Chapter, or
(b) for variation or removal of a condition in force in relation to a registration under
this Chapter,
knowingly makes a statement which is false or misleading in a material respect commits
an offence and is liable on summary conviction to a fine not exceeding level 4 on the
standard scale.

30

76

Report to Scottish Ministers
(1)

35

Where SCSWIS has given an improvement notice to a local authority in respect of a
care service provided by it and registered under this Chapter, SCSWIS must without
delay—
(a) report that fact, and
(b) give a copy of the improvement notice,
to the Scottish Ministers.
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(2)

35

Within 14 days after the expiry of the period specified in the improvement notice,
SCSWIS must report to the Scottish Ministers—
(a) where the improvement notice has been complied with, that it has been, or
(b) where the improvement notice has not been complied with, the respect in which it
has not been,

5

and must give to the Scottish Ministers such other information as they may reasonably
require in relation to the compliance or failure to comply, as the case may be.
(3)

Where—
(a) any person has been convicted of a relevant offence in relation to the service
provided by the authority, or

10

(b) it appears to SCSWIS that that service is being, or has at any time been, carried on
other than in accordance with the relevant requirements,
SCSWIS must report that matter to the Scottish Ministers and give them such other
information as they may reasonably require in relation to the matter.
(4)

15

For the purposes of subsection (3)(a), the following are relevant offences—
(a) an offence under this Part,
(b) an offence under regulations made under this Part, or
(c) an offence which, in the opinion of SCSWIS makes it appropriate that there
should be a report to the Scottish Ministers under that subsection.

(5)

20

For the purposes of subsection (3)(b) and section 77, the following are relevant
requirements—
(a) any requirements (or conditions) imposed by or under this Part,
(b) the requirements of regulations made under this Part, or
(c) any requirements (or conditions) imposed by, under or by virtue of such other Act
as may be prescribed.

25

(6)

77

SCSWIS must report and provide information to the Scottish Ministers on such other
matters in relation to a care service registered under this Chapter as may be prescribed.
Default powers of Scottish Ministers

(1)
30

If the Scottish Ministers (having received a report under section 76 or otherwise) are
satisfied that a local authority providing a care service registered under this Chapter is,
without reasonable excuse—
(a) failing to comply with an improvement notice, or
(b) carrying on the service other than in accordance with the relevant requirements,
they may take the action mentioned in subsection (2) in respect of the matter.

35

(2)

The action is—
(a) to declare the authority to be in default, and
(b) to direct the authority to take such steps to remedy the matter as may be specified
in the direction within such reasonable period as may be so specified.

(3)

If the authority fails to comply with a direction under subsection (2)—
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(a) the Scottish Ministers may—
(i)

take the steps specified in the direction themselves, or

(ii) make arrangements for any other person to take those steps on their behalf,
or
(b) the Court of Session may, on the application of the Scottish Ministers, order
specific performance of those steps.

5

(4)

All expenses of the Scottish Ministers under subsection (3) are recoverable as a debt due
by the authority to them.
CHAPTER 5
MISCELLANEOUS

10

78

Grants to SCSWIS
(1)

The Scottish Ministers may make grants to SCSWIS towards expenses incurred, or to be
incurred, by it in connection with—
(a) the initial establishment of SCSWIS, and
(b) the discharge by SCSWIS of its functions.

15

(2)

20

79

Guarantees
(1)

The Scottish Ministers may guarantee, in such manner and on such conditions as they
think fit, the discharge of any financial obligation in connection with any sum which
SCSWIS borrows from any person.

(2)

Where the Scottish Ministers give a guarantee under this section they must without
delay lay a statement of the guarantee before the Parliament.

(3)

Where any sum is paid out in fulfilment of a guarantee under this section, the Scottish
Ministers must, as soon as reasonably practicable after the end of each financial year
(beginning with that in which the sum is paid out and ending with that in which all
liability in respect of the principal of the sum and in respect of interest on it is finally
discharged), lay before the Parliament a statement relating to that sum.

(4)

Where any sum is paid out in fulfilment of a guarantee under this section, SCSWIS must
make to the Scottish Ministers, at such times and in such manner as they may from time
to time direct—

25

30

35

Any grant made under subsection (1) may be made on such terms and subject to such
conditions (including conditions as to repayment) as the Scottish Ministers think fit; and
the Scottish Ministers may from time to time after the grant is made vary such terms and
conditions.

(a) payments of such amounts as they may so direct in or towards repayment of the
sum so paid out, and
(b) payment of interest, at such rate as they may so direct, on what is outstanding for
the time being in respect of that sum.
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80

37

Duty of SCSWIS to consult Scottish Social Services Council
SCSWIS must, in the exercise of its functions, consult the Scottish Social Services
Council in every case in which it appears to SCSWIS appropriate that there should be
such consultation.

5

81

Complaints procedure
(1)

SCSWIS must establish a procedure by which a person, or someone acting on a person’s
behalf, may make complaints (or other representations) in relation to the exercise of, or
failure by it to exercise, any of its functions under this Part in respect of the person.

(2)

Before establishing a procedure under subsection (1), SCSWIS must consult the Scottish
Ministers on its proposals for such a procedure and must obtain their consent to those
proposals.

(3)

SCSWIS must keep the procedure so established by it under review and must vary that
procedure whenever, with such consent, it considers it appropriate to do so.

(4)

SCSWIS must give such publicity to that procedure (including that procedure as varied
under subsection (3)) as it considers appropriate and must give a copy of the procedure
to any person who requests it.

10

15

82

Inquiries
(1)

The Scottish Ministers may cause an inquiry to be held into any matter connected
with—
(a) the exercise by SCSWIS of its functions, or

20

(b) the provision of a social service.
(2)

SCSWIS may cause an inquiry to be held into any matter connected with—
(a) the exercise of its functions, or
(b) the provision of a social service.

25

(3)

Before the commencement of—
(a) an inquiry under subsection (1), the Scottish Ministers, or
(b) an inquiry under subsection (2), SCSWIS,
may direct that it be held in private; but where no such direction has been given the
person holding the inquiry may if that person thinks fit hold it, or any part of it, in
private.

30

35

(4)

Subsections (2) to (8) of section 210 of the Local Government (Scotland) Act 1973
(c. 65) (provisions relating to local inquires) apply in relation to an inquiry under
subsection (1) as they apply in relation to a local inquiry under that section.

(5)

Subsections (2) to (6) of that section apply in relation to an inquiry under subsection (2)
as they apply in relation to such a local inquiry; except that, for the purposes of an
inquiry under subsection (2) any reference in those subsections which, by virtue of the
Scotland Act 1998 (c. 46), falls to be construed as a reference to—
(a) the Scottish Ministers, is to be construed as a reference to SCSWIS, and


43

38

Public Services Reform (Scotland) Bill
Part 4—Social care and social work: scrutiny and improvement
Chapter 5—Miscellaneous
(b) a member of the staff of the Scottish Ministers, is to be construed as a reference to
a member of staff of SCSWIS.
(6)

The expenses incurred by SCSWIS in relation to an inquiry under subsection (2)
(including such reasonable sum as SCSWIS may determine for the services of any of its
staff engaged in the inquiry) must, unless SCSWIS is of the opinion that those expenses
should be defrayed in whole or in part by it, be paid by such party to the inquiry as it
may direct; and SCSWIS may certify the amount of the expenses so incurred.

(7)

Any sum certified under subsection (6) and to be defrayed in accordance with a
direction under that subsection is a debt due by the party directed and recoverable
accordingly.

(8)

In relation an inquiry under subsection (2), SCSWIS may make an award as to the
expenses of the parties and as to the parties by whom such expenses are to be paid.

5

10

83

Liability of persons exercising functions
(1)

15

A person is not liable in any civil or criminal proceedings for anything done in the
purported exercise of any function conferred by virtue of this Part where the person
acts—
(a) on reasonable grounds, and
(b) in good faith.

(2)
20

84

Subsection (1) does not affect the liability of any other person (including SCSWIS) in
respect of the thing done.
Arrangements entered into by local authority or health body: services to be
registered
Where, in the performance of their functions—
(a) a local authority, or
(b) a health body,

25

makes arrangements with any person to provide a care service, it must ensure that the
service, when provided, is registered under Chapter 3.
85

Giving of notice
(1)

30

In Chapters 3 and 4, any reference to a notice being given to a person providing, or
seeking to provide, a care service is to be construed as a reference to its being—
(a) delivered, where the person is—
(i)

an individual, to that individual,

(ii) a body corporate, to the secretary or clerk of that body, or
(iii) a firm, to a partner of that firm, or
35

(b) sent by post, properly addressed to the person, in a registered letter or by the
recorded delivery service,
but a notice sent by post is taken not to have been received until the third day after the
day of posting.
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(2)

39

For the purposes of subsection (1), a letter is properly addressed to—
(a) a body corporate, if addressed to the body at its registered or principal office,
(b) a firm, if addressed to the firm at its principal office, or
(c) any other person, if addressed to the person at the address last known.

5

86

Transfer of staff etc.
(1)

With effect from the date on which section 34 comes into force—
(a) any person employed by the Scottish Commission for the Regulation of Care
immediately before that date is transferred into the employment of SCSWIS,
(b) all property (including rights) and liabilities of the Scottish Commission for the
Regulation of Care subsisting immediately before that date are transferred to, and
vest in, SCSWIS,

10

(c) subject to subsection (2), any person who is a member of staff of the Scottish
Ministers employed in the Executive Agency of the Scottish Ministers known as
the Social Work Inspection Agency immediately before that date is transferred
into the employment of SCSWIS.

15

(2)

Subsection (1)(c) does not apply to staff on secondment or loan to the Executive Agency
of the Scottish Ministers known as the Social Work Inspection Agency from another
part of the Scottish Administration.

(3)

The contract of employment of a person transferred by virtue of subsection (1)(a) or
(c)—

20

(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the person and
SCSWIS.
(4)
25

Without prejudice to subsection (3), where a person is transferred by virtue of
subsection (1)(a) or (c)—
(a) all the rights, powers, duties and liabilities of the Scottish Commission for the
Regulation of Care or, as the case may be, the Scottish Ministers, under or in
connection with the person’s contract of employment are transferred to SCSWIS
on the date of transfer, and
(b) anything done before that date by or in relation to the Scottish Commission for the
Regulation of Care or, as the case may be, the Scottish Ministers, in respect of the
person or the contract is to be treated from that date as having been done by or in
relation to SCSWIS.

30

(5)
35

87
40

Subsections (1) to (4) do not affect any right of any person so transferred to terminate
the person’s contract of employment if the terms and conditions of employment are
changed substantially to the detriment of the person; but any such change is not to be
taken to have occurred by reason only that the identity of the person’s employer changes
by virtue of those subsections.
Orders and regulations: procedure

(1)

Any power conferred by this Part on the Scottish Ministers to make an order or
regulations—
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(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.
(2)

No order is, or regulations are, to be made under section 39, 47(1) or 63 or schedule 8
unless a draft of the statutory instrument containing the order or regulations has been
laid before, and approved by a resolution of, the Parliament.

(3)

A statutory instrument containing an order or regulations under any other provision of
this Part is subject to annulment in pursuance of a resolution of the Parliament.

5

88

Interpretation of Part 4
(1)

10

In this Part, unless the context otherwise requires—
“act as a child minder” has the meaning given by paragraph 12(1) of schedule 8;
“adoption service” has the meaning given by paragraph 8 of that schedule;
“adult placement service” has the meaning given by paragraph 11 of that
schedule;
“care home service” has the meaning given by paragraph 2 of that schedule;

15

“care service” has the meaning given by section 37(1);
“child”—
(a)

20

in relation to an adoption service, means a person who is under the age of
18,

(b) in relation to a fostering service, means a person who is under the age of
18, and
(c)

for the purposes of paragraph 6 of that schedule, has the meaning given in
section 93(2)(b) of the Children (Scotland) Act 1995 (c. 36),

but otherwise means a person under the age of 16;
“child care agency” has the meaning given by paragraph 5 of schedule 8;
25

“child minding” has the meaning given by paragraph 12 of that schedule;
“condition notice” has the meaning given by section 54;
“day care of children” has the meaning given by paragraph 13 of schedule 8;
“domestic premises” means any premises which are wholly or mainly used as a
private dwelling;

30

“fostering service” has the meaning given by paragraph 9 of schedule 8;
“health body” means a Health Board or Special Health Board constituted by order
under section 2 of the National Health Service (Scotland) Act 1978 (c. 29);
“health records” means records relating to the physical or mental health of an
individual (including dental records and medical records);

35

“hospital” has the meaning given by section 108(1) of the National Health Service
(Scotland) Act 1978;
“housing support service” has the meaning given by paragraph 19 of schedule 8;
“improvement notice” has the meaning given by section 51;
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41

“limited registration service” has the meaning given by section 50(5);
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);
“local authority condition notice” has the meaning given by section 70;
5

“medical records” means records relating to the physical or mental health of an
individual which have been prepared by a registered medical practitioner who is,
or has been, responsible for the clinical care of the individual;
“mental disorder” has the same meaning as in section 328 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13);

10

“notice” means notice in writing;
“nurse agency” has the meaning given by paragraph 4 of schedule 8;
“offender accommodation service” has the meaning given by paragraph 7 of that
schedule;
“personal care” has the meaning given by paragraph 20 of that schedule;

15

“personal support” has the meaning given by that paragraph;
“premises” includes any vehicle;
“prescribed” means prescribed by order made by the Scottish Ministers;

20

“provide”, in relation to a care service, means to carry on or manage such a
service; and includes, in the case of a care service which is provided by a body
corporate, a reference to a director, manager, secretary to other similar officer of
the body;
“regulations” means regulations made by the Scottish Ministers;
“relative”, in relation to a child, means a grandparent, brother, sister, uncle or aunt
(whether of the full blood or half blood or by affinity) or step-parent;

25

“school care accommodation service” has the meaning given by paragraph 3 of
schedule 8;
“secure accommodation service” has the meaning given by paragraph 6 of that
schedule;
“social services” and “social service” have the meanings given by section 36;

30

“social work services” has the meaning given by section 38;
“someone who cares for” (or “a person who cares for”) a person has the meaning
given by paragraph 20 of schedule 8;
“SCSWIS” means Social Care and Social Work Improvement Scotland (which is
constituted under section 34);

35

“support service” (except in the expression “housing support service”) has the
meaning given by paragraph 1 of schedule 8;
“voluntary organisation” means a body, other than a public or local authority, the
activities of which are not carried on for profit; and

40

“vulnerability or need”, in relation to a person, has the meaning given by
paragraph 20 of schedule 8.
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(2)

In this Part, a person who uses, or is eligible to use, a social service includes any person
to whom that service is, or may be, provided.

(3)

For the purposes of this Part, information is “confidential information” where—
(a) the identity of an individual is ascertainable—
(i)

5

from that information, or

(ii) from that information and other information which is in the possession of,
or is likely to come into the possession of, the person holding that
information, and
(b) the information was obtained or generated by a person who, in the circumstances,
owed an obligation of confidence to that individual.

10

89

Minor and consequential amendments and repeals: SCSWIS
Schedule 10 (which makes minor modifications of enactments and modifications
consequential on the provisions of this Part) has effect.

PART 5
HEALTH CARE: SCRUTINY AND IMPROVEMENT

15

90

Healthcare Improvement Scotland
After section 10 of the National Health Service (Scotland) Act 1978 (c. 29) insert—
“Healthcare Improvement Scotland
10A

20

(1)

Healthcare Improvement Scotland
There is established a body to be known as Healthcare Improvement Scotland
(in this Act referred to as “HIS”) which—
(a) is to exercise the functions conferred on it by virtue of this Act and any
other enactment; and
(b) has the general duty of furthering improvement in the quality of health
care.

25

(2)

In subsection (1)(b), “health care” means services for or in connection with the
prevention, diagnosis or treatment of illness provided—
(a) under the health service; or
(b) by persons providing independent health care services.

30

35
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(3)

In carrying out its functions, HIS is to act subject to and in accordance with
such directions as may be given by the Scottish Ministers.

(4)

The Scottish Ministers may vary or revoke any direction given under
subsection (3).

(5)

Schedule 5A (which makes further provision about the status, constitution,
proceedings etc. of HIS) has effect.
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Principles
10B

5

10

Principles

(1)

HIS must exercise its functions in accordance with the principles set out in the
following subsections.

(2)

The safety and wellbeing of all persons who use services provided under the
health service and independent health care services are to be protected and
enhanced.

(3)

Good practice in the provision of those services is to be identified, promulgated
and promoted.

(4)

The provision of those services in a manner which takes appropriate account of
guidance and other information (including evidence) published or endorsed by
HIS is to be promoted and encouraged.
Functions related to the health service

10C
15

(1)

Health service functions
HIS is to exercise the following functions of the Scottish Ministers—
(a) functions in relation to supporting, ensuring and monitoring the quality
of health care provided or secured by the health service including,
without prejudice to the foregoing generality, providing quality
assurance and accreditation;
(b) functions in relation to supporting, ensuring and monitoring the
discharge of the duty under section 2B by each body to whom that
section applies;

20

(c) functions in relation to supporting, ensuring and monitoring the
discharge of the duty under section 2D by each body to whom that
section applies, other than HIS, insofar as the discharge of that duty is
relevant to—

25

(i)

the quality of health care provided or secured by the health service;
or

(ii) the discharge of the duty under section 2B;
(d) functions in relation to the evaluation and provision of advice to the
health service on the clinical and cost effectiveness of new and existing
health technologies including drugs,

30

conferred on them by this Act including, without prejudice to the foregoing
generality, those functions specified in section 1(1).
35

(2)

HIS is to exercise the following functions of the Scottish Ministers subject to
any limitations specified—
(a) the power of the Scottish Ministers under section 16(1) to assist
voluntary organisations whose activities include the provision of a
service similar to or related to the functions of HIS;
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(b) the power of the Scottish Ministers under section 16B to give financial
assistance to voluntary organisations whose activities consist of or
include the provision of services similar to or related to the functions of
HIS; and such assistance may be given only on such terms and
conditions as the Scottish Ministers determine;

5

(c) the power of the Scottish Ministers under section 42 to disseminate, in
respect of the functions of HIS, information relating to the promotion
and maintenance of health and the prevention of illness;
(d) the duties of the Scottish Ministers under section 47—
10

(i)

to make available such facilities as appear to HIS to be reasonably
required for undergraduate and post-graduate clinical teaching and
research and for the education and training of persons providing or
intending to provide services under this Act; and

15

(ii) to conduct, or assist by grants or otherwise under that section any
person to conduct, research into matters relating to the functions of
HIS;
(e) the powers of the Scottish Ministers under section 79(1) to take on lease
or to purchase moveable property and land so far as required for the
purposes of HIS and to use for those purposes and manage any heritable
or moveable property so acquired;

20

(f) the powers of the Scottish Ministers under section 79(1A) to dispose of
land no longer required for the purposes of HIS.
(3)
25

HIS is to exercise the following functions—
(a) a duty to provide information to the public about the availability and
quality of services provided under the health service;
(b) a duty to provide such information to a person in such form as that
person may reasonably request;

30

(c) when requested by the Scottish Ministers, a duty to provide to the
Scottish Ministers advice about any matter relevant to the health service
functions of HIS;
(d) a power to provide such advice to Scottish Ministers at any time;
(e) when asked to do so, a duty to provide such advice to—
(i)

35

persons who provide, seek to provide or may provide services
under the health service;

(ii) persons, or groups of persons, representing those who use, or are
eligible to use, such services;
(iii) persons, or groups of persons, representing those who care for
those who use, or are eligible to use, such services;
(iv) local authorities;

40

(v) a Health Board, Special Health Board or the Agency (each a
“body” for the purposes of subsection (4));
(vi) such other persons, or groups of persons as may be prescribed;
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(f) a power to disseminate such information as HIS considers relevant of
general or specific application arising out of or in connection with the
exercise of its health service functions.
(4)

HIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any such person, authority or body as
is mentioned in subsection (3)(e).

(5)

References in this Act to the health service functions of HIS are, subject to
subsections (6) and (7), to the functions conferred by virtue of this section and
section 10D (including any functions delegated by order under that section).

(6)

Where a provision of this section which confers a function on HIS refers to the
health service functions of HIS, that reference is to be construed as a reference
to the functions conferred by virtue of this section and section 10D other than
the function conferred by the provision.

(7)

Where a provision of this section which confers a function on HIS refers to the
functions of HIS, that reference is to be construed as including a reference to
the functions conferred by virtue of this section and section 10D other than the
function conferred by the provision.

5

10

15

10D

Health service functions: further provision

(1)

The Scottish Ministers may by order delegate to HIS such of their functions
relating to the health service as they consider appropriate.

(2)

HIS is to provide such services, and carry out such tasks, for bodies associated
with the health service as the Scottish Ministers and those bodies may agree;
and is to do so on such terms and conditions as may be so agreed.

(3)

Notwithstanding that it is exercising functions relating to the health service on
behalf of the Scottish Ministers or other bodies associated with the health
service, HIS—

20

25

(a) is entitled to enforce any rights acquired in the exercise of those
functions;
(b) is to be liable in respect of any liabilities incurred (including liability in
damages for wrongful or negligent acts or omissions) in the exercise of
those functions,

30

in all respects as if HIS were acting as a principal.
(4)

All proceedings for the enforcement of such rights or liabilities are to be
brought by or against HIS in its own name.
Functions related to independent health care

35

10E
(1)

Independent health care functions
HIS is to exercise the following functions—
(a) a duty to provide information to the public about the availability and
quality of independent health care services;

40

(b) a duty to provide such information to a person in such form as that
person may reasonably request;
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(c) when requested by the Scottish Ministers, a duty to provide to the
Scottish Ministers advice about any matter relevant to the independent
health care functions of HIS;
(d) a power to provide such advice to the Scottish Ministers at any time;
(e) when asked to do so, a duty to provide such advice to—

5

(i)

persons who provide, seek to provide or may seek to provide
independent health care services;

(ii) persons, or groups of persons, representing those who use, or are
eligible to use, such services;
(iii) persons, or groups of persons, representing those who care for
those who use, or are eligible to use, such services;

10

(iv) local authorities;
(v) a Health Board, Special Health Board or the Agency (each a
“body” for the purposes of subsection (2));
(vi) such other persons, or groups of persons as may be prescribed;

15

(f) a power to disseminate such information as HIS considers relevant of
general or specific application arising out of or in connection with the
exercise of its independent health care functions.
(2)

HIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any person, authority or body as is
mentioned in subsection (1)(e).

(3)

References in this Act to the independent health care functions of HIS are,
subject to subsection (4)—

20

(a) to the functions conferred on HIS, or on a person acting on behalf of
HIS, by this section and by sections 10J, 10K, 10O to 10X, 10Z, and
10Z3;

25

(b) to any functions delegated to HIS under section 10H(6) to the extent that
such functions relate to standards and outcomes applicable to
independent health care services;
(c) to the functions conferred on HIS by section 10L to the extent that such
functions relate to inspections of independent health care services; and

30

(d) to the functions conferred on HIS by section 10M to the extent that such
functions relate to reports on inspections of independent health care
services.
35

(4)

Where a provision of this section, or those sections, which confers a function
on HIS refers to the independent health care functions of HIS, the reference is
to be construed as a reference to the functions conferred by this section and
those sections other than the function conferred by the provision.
Meaning of “independent health care services”

40

10F
(1)

Meaning of “independent health care services”
In this Act, an “independent health care service” is any of the following—
(a)
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(b) a private psychiatric hospital;
(c)

an independent clinic;

(d) an independent medical agency.
(2)

In subsection (1)—
“independent hospital” means a hospital which is neither a health service
hospital nor a private psychiatric hospital; and for the purposes of this
definition includes part of a health service hospital if (not being a private
psychiatric hospital)—

5

(a)

it is carried on as a separate unit;

(b) it does not provide treatment or nursing in pursuance of this Act;

10

(c)

no part of it is contained within the same building as any such part
which does provide treatment or nursing in pursuance of this Act;

“private psychiatric hospital” means any premises used or intended to be
used for the provision of medical treatment to one or more patients
subject to an order or direction under the Mental Health (Care and
Treatment) (Scotland) Act 2003 (asp 13) or the Criminal Procedure
(Scotland) Act 1995 (c. 46) (whether or not other persons are treated
there), not being—

15

(a)

a health service hospital;

(b) a state hospital; or

20

(c)

otherwise an independent health care service;

“independent clinic” means a clinic which is not comprised in a hospital
and in or from which services are provided, other than in pursuance of
this Act, by a medical practitioner or dental practitioner;
“independent medical agency” means an undertaking which is neither a
an independent clinic nor an undertaking comprised in a hospital and
which consists of or includes the provision of services, other than in
pursuance of this Act, by a medical practitioner.

25

10G

Power to modify definitions
The Scottish Ministers, after consulting such persons (or groups of persons) as
they consider appropriate, may by order—

30

(a) modify the independent health care functions of HIS by amending,
removing or adding to those functions;
(b) modify the definition of independent health care service in section
10F(1).

35

Standards and outcomes
10H
(1)
40

Standards and outcomes
The Scottish Ministers may prepare and publish standards and outcomes
applicable to—
(a) services provided under the health service;
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(b) independent health care services.

5

(2)

The Scottish Ministers must keep any standards and outcomes so published
under review and may under subsection (1) publish amended standards and
outcomes whenever they consider it appropriate to do so.

(3)

Before publishing under subsection (1) any—
(a) standards and outcomes;
(b) amended standards and outcomes which in the opinion of the Scottish
Ministers are substantially different from the standards and outcomes (or
amended standards and outcomes) last so published,
the Scottish Ministers must consult such persons, or groups of persons, as they
consider appropriate.

10

(4)

In relation to a service provided under the health service, or an independent
health care service, any applicable standards and outcomes published under
subsection (1) must be taken into account—
(a) by HIS in making any decision under this Part;

15

(b) in any proceedings on an appeal under section 10Y; and
(c) in any proceedings for an offence in relation to registration under section
10O.
(5)

The Scottish Ministers may make different provision for different services
under subsection (1).

(6)

The Scottish Ministers may delegate their functions under subsections (1) to
(3) to HIS or such other persons as they consider appropriate.

20

Inspections
10I
25

30

Inspections of services provided under the health service

(1)

HIS may, in pursuance of its general duty of furthering improvement in the
quality of health care in Scotland, inspect any service provided under the health
service.

(2)

An inspection under this section must be conducted in accordance with a
timetable approved by the Scottish Ministers.

10J
(1)

Inspections of independent health care services
HIS may inspect—
(a) any independent health care service;
(b) the organisation or co-ordination of any independent health care service.

(2)
35

The purposes of an inspection under this section may include—
(a) reviewing and evaluating the effectiveness of the provision of the
services which are the subject of the inspection;
(b) encouraging improvement in the provision of those services;

40
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(c) enabling consideration as to the need for any recommendations to be
prepared as to any such improvement to be included in the report
prepared under section 10M;
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(d) investigating any incident, event or cause for concern; and
(e) enabling consideration as to the need for—
(i)

an improvement notice under section 10Q;

(ii) a condition notice under section 10S.
5

(3)

An inspection under this section may be in relation to—
(a) any independent health care service or combination of independent
health care services;
(b) such of the services concerned provided to particular groups of persons;
(c) any part of Scotland.

10

(4)

HIS may at any time require a person providing any independent health care
service to supply it with any information relating to the service which it
considers necessary or expedient to have for the purposes of its independent
health care functions.

(5)

References in this section to a person providing an independent health care
service include, in the case of a service which is provided by a body corporate,
a reference to a director, manager, secretary or other similar officer of the
body.

(6)

An inspection under this section may, subject to any regulations made under
section 10N, take such form as HIS considers appropriate.

15

20

25

30

10K

Authorised persons

(1)

Any inspection under section 10J must be carried out by a person authorised by
HIS (an “authorised person”).

(2)

A person may be authorised by HIS to carry out inspections in relation to any
independent health care service or all of them.

(3)

An authorised person may at any time enter and inspect premises which are
used, or which the person has reasonable cause to believe are used, for the
purpose of providing the independent health care service which is the subject
of the inspection.

(4)

Where an authorised person is in possession of confidential information which
has been obtained for the purposes of an inspection under section 10J the
authorised person must not use or disclose that information other than—
(a) for the purposes of that inspection;
(b) so as to comply with an enactment or court order requiring disclosure;

35

(c) to the extent considered necessary by the authorised person for the
purpose of protecting the welfare of—
(i)

any child under the age of 16 years;

(ii) any adult at risk (within the meaning of section 3 of the Adult
Support and Protection (Scotland) Act 2007 (asp 10)); or
40

(d) to the extent considered necessary by the authorised person for the
purpose of the prevention or detection of crime or the apprehension or
prosecution of offenders.
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(5)

For the purposes of subsection (4), information is “confidential information”
where—
(a) the identity of an individual is ascertainable—
(i)

from that information; or

(ii) from that information and other information which is in the
possession of, or is likely to come into the possession of, the
person holding that information; and

5

(b) the information was obtained or generated by a person who, in the
circumstances, owed an obligation of confidence to that individual.
10

10L
(1)

Inspections at request of Scottish Ministers
HIS must, at the request of the Scottish Ministers, inspect—
(a) any service provided under the health service as they may specify;
(b) any independent health care service so specified;
(c) the organisation or co-ordination of any service mentioned in paragraph
(a) or (b) so specified;

15

(d) any independent health care service so specified together with any
service provided under the health service so specified.

20

(2)

The Scottish Ministers may specify purposes for any inspection under this
section.

(3)

An inspection under this section is to be conducted in accordance with a
timetable approved by the Scottish Ministers.

10M
(1)

Inspections: reports
Where an inspection under section 10I, 10J or section 10L has been completed,
HIS––
(a) must prepare a report on the matters inspected; and

25

(b) must without delay send a copy of that report to the person providing the
service which has been inspected.
(2)

Before finalising a report prepared under subsection (1), HIS must give the
person providing the service an opportunity of commenting on a draft of the
report.

(3)

HIS must make copies of any report prepared under subsection (1) available
for inspection at its offices by any person at any reasonable time; and it must
take such other steps as it considers appropriate for publicising any such report.

(4)

Regulations may make further provision concerning the preparation, content
and effect of reports under subsection (1), and in particular may make—

30

35

(a) different provision in relation to different independent health care
services and different services provided under the health service;

40
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(b) provision requiring copies of reports to be sent to the Scottish Ministers
(or such other persons as may be specified in regulations) in such
circumstances as may be so specified.
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(1)

51

Regulations relating to inspections
Regulations may make further provision concerning inspections under—
(a) section 10I;
(b) section 10J;
(c) section 10L.

5

(2)

Regulations under subsection (1) may make different provision for different
inspections provided for under the provisions mentioned in that subsection.

(3)

Regulations under subsection (1) may, in particular, make provision—
(a) as to types of inspection which may be conducted;
(b) as to timing and frequency of inspections;

10

(c) as to seizure and removal of anything found during the course of an
inspection;
(d) as to persons who may be authorised to carry out inspections;
(e) requiring or facilitating the sharing or production of information
(including health records) for the purposes of an inspection;

15

(f) as to interviews and examinations (including physical and mental
examinations) which may be carried out in connection with the
inspections;
(g) requiring any person to provide to an authorised person an explanation of
information produced to an authorised person;

20

(h) empowering an authorised person to disclose to a person prescribed for
the purposes of this paragraph any information of a prescribed nature
which the authorised person holds in consequence of an inspection;
(i) creating offences punishable on summary conviction by a fine not
exceeding level 4 on the standard scale for the purpose of enforcing any
provision of the regulations.

25

(4)

30

In subsection (3)(e), “health records” means records relating to the physical or
mental health of an individual (including dental records and medical records);
and for the purposes of this subsection “medical records” means records which
have been prepared by a medical practitioner who is, or has been, responsible
for the clinical care of the individual.
Registration

10O

Registration of independent health care services

(1)

A person who seeks to provide a independent health care service must apply to
HIS for registration of the service.

(2)

An application must—

35

(a) give such information as may be prescribed about prescribed matters;
(b) identify an individual (who may be the applicant) who is to manage the
service;
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(c) give any other information which HIS may reasonably require the
applicant to give;
(d) without prejudice to subsection (1)(b) of section 10Z, be accompanied by
the fee imposed under subsection (2)(a) of that section.

5

10

10P

Grant or refusal of registration

(1)

HIS may grant or refuse registration of an independent health care service
under section 10O.

(2)

A grant of registration may be subject to such conditions as HIS considers
appropriate.

(3)

If HIS is satisfied, in relation to the application, that the requirements of––
(a) such regulations as are applicable under section 10Z2; and
(b) any other enactment which appears to HIS to be relevant,
will be complied with in relation to that service, it must give notice under
section 10U(1)(a), or as the case may be section 10W; otherwise it must give
notice under section 10U(1)(b).

15

(4)

On granting a registration HIS must issue a certificate of registration to the
applicant.

(5)

The person for the time being providing the service must ensure that the
certificate (or a copy of it) is, while the certificate is current, kept affixed in a
conspicuous place in each of the premises in or from which that service is
provided; and, if those premises do not include the principal (or only) office of
the service, then in that office also.

20

Improvement notices
10Q

HIS may at any time give a notice (an “improvement notice”) to the person for
the time being providing a registered independent health care service that,
unless within such reasonable period as may be specified in the notice, there is
a significant improvement, of such a nature as may be so specified, in the
provision of that service, it intends to make a proposal under section 10R.

25

30

Improvement notices: independent health care services

Proposals and applications in relation to registered independent health care services
10R
(1)

Cancellation of registration
HIS may, at any time after the expiry of the period specified in an
improvement notice under section 10Q given in respect of an independent
health care service, propose to cancel the registration of the service—
(a) on the ground that any person has been convicted of a relevant offence in
relation to the service;

35

(b) on the ground that the service is being, or has at any time been, carried
on other than in accordance with the relevant requirements; or
(c) on any other ground which may be prescribed.
40
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(a) paragraph (a) of subsection (1) the following are relevant offences—
(i)

an offence under any of sections 10G to 10Z12 (in this section,
“this group of sections”);

(ii) an offence under regulations made under this group of sections ; or
(iii) an offence which, in the opinion of HIS, makes it appropriate that
the registration should be cancelled; and

5

(b) paragraph (b) of that subsection, the following are relevant
requirements—
(i)
10

any requirements or conditions imposed by or under this group of
sections; or

(ii) the requirements of regulations made under this group of sections.
(3)

10S

Where a person providing a registered care service ceases to provide the
service, HIS may cancel the registration of the service.
Condition notices
HIS may at any time give notice (in sections 10V and 10W referred to as a
“condition notice”) to the person for the time being providing a registered
independent health care service that it proposes to—

15

(a) vary or remove a condition for the time being in force; or
(b) impose an additional condition,
in relation to the registration.

20

10T
(1)

Applications in respect of conditions
A person providing a registered independent health care service may apply to
HIS—
(a) for the variation or removal of any condition for the time being in force
in relation to the registration; or

25

(b) for cancellation of the registration,
but no such application is competent in circumstances mentioned in subsection
(2).
(2)

The circumstances are that HIS has given the person notice—
(a) under section 10U(2) of its proposal to cancel the registration (unless
HIS has decided not to take that step); or

30

(b) under section 10W(3) of its decision to cancel the registration and the
time within which an appeal may be brought has not expired or, if an
appeal has been brought, that appeal has not been determined.
35

(3)

An application under subsection (1) must be made in such manner and state
such particulars as may be prescribed; and, without prejudice to subsection
(1)(b) of section 10Z must be accompanied by the fee imposed under
subsection (2)(a) or, as the case may be, (c) of that section.
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(4)

10U
5

(1)

If HIS decides to grant an application under subsection (1)(a) it must give the
applicant notice of its decision (stating, where applicable, the condition varied
or removed) and issue a new certificate of registration.
Further provision as respects notice of proposals
If an application has been made under section 10O and HIS proposes—
(a) to grant that application but to do so subject to a condition which has not
been agreed in writing between it and the applicant, it must give the
applicant notice of the proposed condition;
(b) to refuse that application, it must give such notice of the proposed
refusal.

10

(2)

HIS must give any person who provides a registered independent health care
service notice of a proposal to cancel the registration (other than in accordance
with an application under subsection (1)(b) of section 10T).

(3)

HIS must give an applicant under subsection (1)(a) of section 10T notice of a
proposal to refuse that application.

(4)

A notice under this section must give HIS’s reasons for its proposal.

15

10V

Right to make representations to HIS as respects proposals

(1)

A condition notice or a notice under section 10U must state that, within 14
days after service of the notice, the person to whom it is given may make
written representations to HIS concerning any matter which that person wishes
to dispute.

(2)

Where such a notice has been given—

20

(a) HIS may not decide to implement the proposal until (whichever first
occurs)—
(i)

25

where the person to whom the notice was given makes such
representations as are mentioned in subsection (1), it has
considered those representations;

(ii) that person notifies HIS in writing that such representations will
not be made;
(iii) the period of 14 days mentioned in that subsection elapses without
such representations being made and without HIS receiving such
notification; and

30

(b) where the circumstances are as mentioned in paragraph (a)(ii) or (iii)
above, HIS must implement the proposal unless it appears to it that it
would be inappropriate to do so.

35

Notice of decision on application for registration
10W
(1)
40
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or to grant such application subject only to a condition which has been agreed
in writing between HIS and the applicant, it must give the applicant notice of
its decision.
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(2)

A notice under subsection (1) must state the agreed condition.

(3)

If HIS decides to implement a proposal in relation to which it has given a
person a condition notice or a notice under section 10U, it must give that
person notice of the decision.

(4)

A notice under subsection (3) must—
(a) explain the right of appeal conferred by section 10Y; and
(b) in the case of a decision to implement a proposal—
(i)

10

in relation to which a condition notice has been given, state the
condition as varied, the condition which is removed or (as the case
may be) the additional condition imposed; or

(ii) of which notice has been given under subsection (1)(a) of section
10U, state the condition subject to which the application is
granted.
(5)
15

Subject to subsection (6), a decision to implement a proposal in relation to
which a condition notice has been given or of which notice has been given
under subsection (1)(a) or (2) of section 10U does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section
10Y(1) has elapsed; and
(b) if an appeal is brought, until that appeal is finally determined or is
abandoned.

20

(6)

25

Where the decision is to implement a proposal of which notice has been given
under subsection (1)(a) of section 10U and the applicant notifies HIS in
writing, before the period of 14 days referred to in section 10Y(1) has elapsed,
that there will be no appeal, the decision takes effect on receipt of that
notification.
Conditions as to numbers

10X

Conditions as to numbers
Without prejudice to the generality of section 10P(2) or 10S, a condition
imposed under either of those provisions in relation to an independent health
care service may limit the number of persons to whom the service may be
provided.

30

Appeal against decision to implement proposal
10Y
(1)

A person given notice under section 10W(3) of a decision to implement a
proposal may, within 14 days after that notice is given, appeal to the sheriff
against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct
that is not to have effect; and where the registration is not to be cancelled may
(either or both)—

35

40

Appeal against decision to implement proposal

(a) vary or remove any condition for the time being in force in relation to the
registration;
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(b) impose an additional condition in relation to the registration.
Fees
10Z
(1)

5

Registration fees
The Scottish Ministers, after consulting such persons, or groups of persons, as
they consider appropriate on the potential effect of so prescribing on the
services which the persons, or persons they represent, provide, may
prescribe—
(a) maximum fees which may be imposed by HIS under this section;
(b) circumstances in which fees so imposed are or are not to be payable.

10

(2)

Subject to the provisions of this section, HIS must impose fees in respect of—
(a) any application made for registration of an independent health care
service or for cancellation of any such registration;
(b) the annual continuation of any such registration;
(c) any application made for the variation or removal of a condition for the
time being in force in relation to any such registration;

15

(d) issuing to a person a new certificate of registration—
(i)

at the instance of that person;

(ii) by virtue of any application by that person; or
(iii) by virtue of any new information provided by that person in
pursuance of regulations under this group of sections (within the
meaning of section 10R(2)(a)).

20

(3)

Without prejudice to subsection (1)—
(a) HIS must, in fixing fees under this section, have regard to its reasonable
expenses in carrying out its functions, but
(b) where it appears to HIS to be appropriate it may charge a nominal fee, or
remit the fee altogether.

25

Regulations
10Z1
(1)
30

Regulations: registers and registration
Regulations may—
(a) make provision about the keeping of registers by HIS;
(b) make provision about registration under section 10O and in particular
about—
(i)

the making of applications for such registration;

(ii) the content of certificates of registration;
35
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(c) require HIS to secure that, on such conditions, in such circumstances
and, subject to subsection (2) on payment of such fees as may be
specified in regulations, any person is to be afforded access to, and
provided with a copy of an entry in or with an extract from, a register
kept by HIS;

5

(d) except such part of a register as may be specified in the regulations from
any requirement made by virtue of paragraph (c);
(e) confer additional functions on HIS in relation to registration under
section 10O.
10

(2)

10Z2
15

Regulations under paragraph (c) of subsection (1) may specify circumstances
in which the fees mentioned in that paragraph are not to be payable; and the
fees must in any event not be payable in any case where HIS consider it
appropriate to provide the copy or extract in question free of charge.
Regulations: independent health care services

(1)

Regulations may impose, in relation to independent health care services, any
requirements which the Scottish Ministers consider appropriate for the
purposes of this Part.

(2)

Without prejudice to the generality of subsection (1) regulations may make it
an offence to contravene or fail to comply with—
(a) any specified provision of the regulations, or

20

(b) a condition of registration for the time being in force.
(3)

A person who commits an offence under the regulations is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

(4)

Before the Scottish Ministers make regulations containing provision as
mentioned in subsection (2), they must consult such persons, or groups of
persons, as they consider appropriate.

25

Complaints about independent health care services
10Z3
(1)

HIS must establish a procedure by which a person, or someone acting on a
person’s behalf, may make complaints (or other representations) in relation to
the provision to the person of an independent health care service or about the
provision of an independent health care service generally.

(2)

The procedure must provide for it to be available whether or not procedures
established by the provider of the service for making complaints (or other
representations) about that service have been or are being pursued.

(3)

Before establishing a procedure under subsection (1), HIS must consult such
persons, or groups of persons, as it considers appropriate on its proposals for
such a procedure and must obtain the consent of the Scottish Ministers to those
proposals.

(4)

HIS must keep the procedure under review and must vary it whenever, after
such consultation and with such consent, it considers it appropriate to do so.

30

35

40

Complaints about independent health care services
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(5)

HIS must give such publicity to the procedure (including the procedure as
varied under subsection (4)) as it considers appropriate and must give a copy of
the procedure to any person who requests it.
Offences

5

10Z4
(1)

Offences in relation to registration
Any person who—
(a) provides an independent health care service while it is not registered
under section 10O; or
(b) with intent to deceive, pretends that an independent health care service is
so registered,

10

commits an offence and is liable on summary conviction to a fine not
exceeding level 5 on the standard scale or to imprisonment for a term not
exceeding three months or to both.
(2)
15

10Z5

Any person who fails to comply with section 10P(5) commits an offence and is
liable on summary conviction to a fine not exceeding level 2 on the standard
scale.
False statements in applications
Any person who, in an application—
(a) for registration of an independent health care service; or
(b) for variation or removal of a condition in force in relation to such a
registration,

20

knowingly makes a statement which is false or misleading in a material respect
commits an offence and is liable on summary conviction to a fine not
exceeding level 4 on the standard scale.
25

10Z6

Offences by bodies corporate etc.
Where an offence under this group of sections (within the meaning of section
10R(2)(a)), or under regulations made under those sections, committed by—

30

(a) a body corporate other than a local authority, is committed with the
consent or connivance of, or is attributable to any neglect on the part of,
a person who—
(i)

is a director, manager or secretary of the body corporate; or

(ii) purports to act in any such capacity;
(b) a firm, is committed with the consent or connivance of, or is attributable
to any neglect on the part of, a person who—
35

(i)

is a partner in the firm; or

(ii) purports to act in that capacity;
(c) an unincorporated association other than a firm, is committed with the
consent or connivance of, or is attributed to any neglect on the part of, a
person who—
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(i)

59

is concerned in the management or control of the association; or

(ii) purports to act in the capacity of a person so concerned,
the person (as well as the body corporate or, as the case may be, firm or
association) commits the offence and is liable to be proceeded against and
punished accordingly.

5

Inquiries
10Z7
(1)

Inquiries
HIS may cause an inquiry to be held into any matter connected with—
(a) the exercise of its functions; or
(b) the provision of an independent health care service or a service provided
under the health service.

10

(2)

Before there is commenced an inquiry under subsection (2), HIS may direct
that it be held in private; but where no such direction has been given the person
holding the inquiry may if that person thinks fit hold it, or any part of it, in
private.

(3)

Subject to subsection (4), subsections (2) to (6) of section 210 of the Local
Government (Scotland) Act 1973 (c. 65) (provisions relating to local inquires)
apply in relation to an inquiry under subsection (1) as they apply in relation to
a local inquiry under that section.

(4)

For the purposes of an inquiry under subsection (1), any reference in those
subsections which, by virtue of the Scotland Act 1998 (c. 46), falls to be
construed as a reference to—

15

20

(a) the Scottish Ministers, is to be construed as a reference to HIS; and
(b) a member of the staff of the Scottish Ministers, is to be construed as a
reference to a member of staff of HIS.

25

(5)

The expenses incurred by HIS in relation to an inquiry under subsection (1)
(including such reasonable sum as HIS may determine for the services of any
of its staff engaged in the inquiry) must, unless HIS is of the opinion that those
expenses should be defrayed in whole or in part by it, be paid by such party to
the inquiry as it may direct; and HIS may certify the amount of the expenses so
incurred.

(6)

Any sum certified under subsection (5) and to be defrayed in accordance with a
direction under that subsection is a debt due by the party directed and is to be
recoverable accordingly.

(7)

In relation to an inquiry under subsection (1), HIS may make an award as to
the expenses of the parties and as to the parties by whom such expenses are to
be paid.

30

35

Liability of persons exercising functions
10Z8
40

(1)

Liability of persons exercising functions
A person is not liable in any civil or criminal proceedings for anything done in
the purported exercise of any health service functions or independent heath
care functions where the person acts—
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(a) on reasonable grounds; and
(b) in good faith.
(2)

Subsection (1) does not affect the liability of any other person (including HIS)
in respect of the thing done.
Giving of notice

5

10Z9
(1)

Giving of notice
In this Part, any reference to a notice being given to a person providing, or
seeking to provide, an independent health care service is to be construed as a
reference to its being—
(a) delivered, where the person is—

10

(i)

an individual, to that individual;

(ii) a body corporate, to the secretary or clerk of that body; or
(iii) a firm, to a partner of that firm; or
(b) sent by post, properly addressed to the person, in a registered letter or by
the recorded delivery service,

15

but a notice sent by post is deemed not given until the third day after the day of
posting.
(2)

For the purposes of subsection (1) above, a letter is properly addressed to—
(a) a body corporate, if addressed to the body at its registered or principal
office;

20

(b) a firm, if addressed to the firm at its principal office; or
(c) any other person, if addressed to the person at the address last known.
Scottish Health Council
10Z10
25

Establishment of Scottish Health Council

(1)

HIS may establish under paragraph 8(1) of Schedule 5A a committee to be
known as the Scottish Health Council.

(2)

Where the Scottish Health Council is established—
(a) HIS must delegate to the Council the functions mentioned in section
10C(1)(b) and (c); and
(b) the Scottish Ministers are to appoint a member of HIS to chair the
Council.

30

(3)
10Z11
35

This section is without prejudice to schedule 5A.
Transfer of staff
For the purposes of section 12CA, the functions conferred on, delegated to or
otherwise exercisable by HIS are to be treated as functions transferred from a
health service body; and for the purposes of that transfer—
(a) NHS Quality Improvement Scotland is to be treated as the transferor
authority;
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(b) HIS is to be treated as the transferee authority; and

(c) the date on which section 10A is commenced is to be treated as the
transfer date.
10Z12

“Provide” in relation to independent health care services
In this Part, “provide” in relation to an independent health care service, means
to carry on or manage such a service; and related expressions are to be
construed accordingly.”.

5

91

Healthcare Improvement Scotland: constitution, etc.
(1)

Schedule 11 (which inserts schedule 5A into the National Health Service (Scotland) Act
1978 (c. 29)) has effect.

(2)

Schedule 12 (which contains modifications of enactments consequential on section 90)
has effect.

10

PART 6
SCRUTINY
User focus

15

92

Scrutiny: user focus
(1)

The persons, bodies and office-holders listed in schedule 13 (the “listed scrutiny
authorities”) must make arrangements which—
(a) secure continuous improvement in user focus in the exercise of their scrutiny
functions, and

20

(b) demonstrate that improvement.

25

(2)

User focus is the involvement of users of scrutinised services in the design and delivery
of scrutiny functions in relation to those services and the governance of the listed
scrutiny authorities.

(3)

Scrutinised services are services provided in pursuance of functions and activities which
are—
(a) subject to scrutiny by a listed scrutiny authority, or
(b) provided by a person, body or office-holder which is subject to scrutiny by a listed
scrutiny authority.

30

(4)

Users of a service include—
(a) persons who will or may use the service in the future,
(b) persons who act on behalf of others in respect of whom the service is provided,
and
(c) other persons with a direct interest in, or directly affected by—
(i)

35

the provision of the service, or

(ii) the scrutiny of the service or the person, body or office-holder providing it.
(5)

The Scottish Ministers may by order modify the list in schedule 13 by—
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(a) adding a person, body or office-holder which has scrutiny functions, or
(b) removing an entry.
(6)

Before making an order under subsection (5)(a), the Scottish Ministers must consult the
person, body or office-holder in question and may consult any other person they think
fit.

(7)

In this section references to the scrutiny functions of a person, body or office-holder are
to such of the functions of the person, body or office-holder as relate to the regulation,
audit or inspection of other persons, bodies or office-holders or their functions or
activities.

5

10

93

User focus: guidance etc.
(1)

In fulfilling its duty under subsection (1) of section 92 a listed scrutiny authority must
have regard—
(a) to any guidance in relation to the duty provided by the Scottish Ministers, and
(b) to what are regarded as proper arrangements for the purposes of that subsection
(or purposes which include those purposes).

15

(2)

Guidance provided by the Scottish Ministers may in particular include guidance on—
(a) how to make, and what is to be included in, arrangements for the purposes of that
subsection,
(b) how to demonstrate continuous improvement in user focus.

20

(3)

Arrangements may be regarded as proper arrangements for the purposes of that
subsection by reference to a generally recognised published code or otherwise.

(4)

Before providing guidance under this section the Scottish Ministers must consult any
person they think fit.

(5)

If there is a conflict between guidance provided under subsection (1)(a) and proper
arrangements referred to in subsection (1)(b), the guidance prevails.

(6)

The Scottish Ministers may require a listed scrutiny authority which does not comply
with any guidance provided under subsection (1)(a) to provide a written explanation of
why it has not done so; and the authority must comply with the requirement.

(7)

The Scottish Ministers may publish an explanation provided under subsection (6).

25

Duty of co-operation

30

94

Scrutiny: duty of co-operation
(1)

The persons, bodies and office-holders listed in schedule 14 (the “scheduled scrutiny
authorities”) must co-operate and co-ordinate activity with—
(a) each other, and
(b) where appropriate, the Scottish Ministers,

35

with a view to achieving the purpose in subsection (2).
(2)

That purpose is improving the exercise of the scrutiny functions of the scheduled
scrutiny authorities in relation to—
(a) local authorities,
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(b) social services, and
(c) health services,
having regard to efficiency, effectiveness and economy.
(3)

The Scottish Ministers may by order modify the list in schedule 14 by—
(a) adding a person, body or office-holder which has scrutiny functions in relation
to—

5

(i)

local authorities or public services provided by them or on their behalf,

(ii) social services, or
(iii) health services, or
(b) removing an entry.

10

(4)

Before making an order under subsection (3)(a) the Scottish Ministers must consult the
person, body or office-holder in question and may consult any other person they think
fit.

(5)

The duty in subsection (1) does not apply in so far as compliance with it would prevent
or delay action by a scheduled scrutiny authority in the exercise of its scrutiny functions
which the authority considers to be necessary as a matter of urgency.

(6)

In complying with the duty in subsection (1) the scheduled scrutiny authorities must—

15

(a) comply with any directions given by the Scottish Ministers, and
(b) have regard to any guidance provided by the Scottish Ministers.
20

(7)

Directions and guidance—
(a) may be of a general or a specific nature,
(b) may relate to all scheduled scrutiny authorities or to such authorities as are
specified in the directions or guidance,
(c) may relate to all the scrutiny functions of the authorities in question or to such of
those functions as are specified in the directions or guidance.

25

(8)

The Scottish Ministers may vary or revoke any direction.

(9)

Before providing guidance the Scottish Ministers must consult any person they think fit.

(10) In this section—
30

(a) references to the scrutiny functions of a person, body or office-holder in relation
to local authorities are to such of the functions of the person, body or office-holder
as relate to the regulation, audit or inspection of—
(i)

local authorities, or

(ii) public services provided by them or on their behalf,
35

(b) references to the scrutiny functions of a person, body or office-holder in relation
to social services or health services are to such of the functions of the person,
body or office-holder as relate to the regulation, audit or inspection of those
services.
(11) In this section—
“health services” means—
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(a)

the health service within the meaning of section 108(1) of the National
Health Service (Scotland) Act 1978 (c. 29), and

(b) independent health care services within the meaning of section 10F of that
Act;
“local authorities” means councils constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);

5

“social services” has the same meaning as in section 36 of this Act.
Joint inspections
95
10

Joint inspections
(1)

Any two or more of the persons and bodies to which this section applies must, at the
request of the Scottish Ministers, conduct an inspection (a “joint inspection”) in relation
to the provision of—
(a) children’s services,
(b) such other services as the Scottish Ministers may specify in respect of which such
persons or bodies have inspection functions, or

15

(c) both.
(2)

The Scottish Ministers may specify purposes for any joint inspection.

(3)

The Scottish Ministers may request under subsection (1) that there be conducted a joint
inspection of—
(a) any services concerned in the relevant area,

20

(b) such of the services concerned provided in the relevant area as they may specify,
or
(c) such of the services concerned provided to a particular child or other person or
particular children or other persons as they may specify.
25

(4)

In paragraphs (a) and (b) of subsection (3), the “relevant area” is the whole of Scotland
or such part of Scotland as the Scottish Ministers specify in their request.

(5)

A joint inspection is to be conducted in accordance with—
(a) a timetable approved by the Scottish Ministers,
(b) any directions given by the Scottish Ministers.

30

(6)

The persons and bodies to which this section applies are—
Healthcare Improvement Scotland,
Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c.
77),

35

Her Majesty’s Chief Inspector of Prisons for Scotland,
Her Majesty’s inspectors of schools (that is to say, the inspectors of schools
appointed by Her Majesty under the Education (Scotland) Act 1980 (c. 44)),
Mental Welfare Commission for Scotland,
Social Care and Social Work Improvement Scotland,
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any Special Health Board.

5

(7)

Where, in the opinion of any person or body to whom this section applies, a joint
inspection would be appropriate, it must bring that to the attention of the Scottish
Ministers.

(8)

Those persons or bodies conducting a joint inspection must—
(a) report to the Scottish Ministers and make any recommendations to them which
those conducting the inspection think appropriate,
(b) have regard to any code of practice or practice note issued by the Scottish
Ministers for the purpose of—

10

(i)

15

(ii) promoting what appear to them to be desirable practices with regard to
such matters.
(9)

giving practical and general guidance on matters relating to such an
inspection (including, without prejudice to that generality, such matters as
access to confidential information and the holding, sharing and destruction
of such information),

Subsection (6) may be amended by the Scottish Ministers by order so as to—
(a) add an entry to it, or
(b) remove any entry from it.

(10) The Scottish Ministers may vary or revoke any direction given under this section.
(11) In this section, “children’s services” means services to which the provisions of section
15(1) of the Local Government in Scotland Act 2003 (asp 1) (community planning)
apply which are provided predominantly to, or for the benefit of, children.

20

96

Participation in joint inspections
(1)

The Scottish Ministers may direct a person or body—
(a) not listed in section 95(6), but

25

(b) which has inspection functions,
to participate in the conduct of a joint inspection to the extent and for the purposes
specified in the direction.
(2)
30

97
35

In directing under subsection (1) a person or body to participate in a joint inspection, the
Scottish Ministers may also direct that the person, or any person authorised by the body,
is not to be able to exercise any such power conferred by regulations under section 97 as
is specified in the direction; or is to be able to exercise any such power but only to the
extent or for the purposes there specified.
Regulations relating to joint inspections

(1)

The Scottish Ministers may by regulations make further provision concerning joint
inspections.

(2)

Regulations under subsection (1) may, in particular, make provision—
(a) as to seizure and removal of anything found during the course of a joint
inspection,

40

(b) as to persons who may be authorised to carry out joint inspections,
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(c) requiring or facilitating the sharing or production of information (including health
records) for the purposes of a joint inspection,
(d) as to interviews and examinations (including physical and mental examinations)
which may be carried out in connection with the inspections,
(e) requiring any person to provide to a person authorised to carry out a joint
inspection an explanation of information produced to an authorised person,

5

(f) empowering a person authorised to carry out a joint inspection to disclose to a
person prescribed for the purposes of this paragraph any information of a
prescribed nature which the authorised person holds in consequence of such an
inspection,

10

(g) as to reports in relation to a joint inspection,
(h) creating offences punishable on summary conviction by a fine not exceeding level
4 on the standard scale for the purpose of enforcing any provision of the
regulations.
(3)

15

In subsection (2), “health records” has the same meaning as in Part 4.
Public finance and accountability

98

20

Amendment of Public Finance and Accountability (Scotland) Act 2000
(1)

The Public Finance and Accountability (Scotland) Act 2000 (asp 1) is amended in
accordance with this section.

(2)

In section 10 (Audit Scotland), in subsection (2)(c) for the words “jointly by the Auditor
General and the Chairman” substitute “by the Scottish Commission for Public Audit”.

(3)

In section 12(2)(a) (Scottish Commission for Public Audit), immediately before the
word “Audit” insert “Public”.

(4)

In section 13 (Auditor General for Scotland)—
(a) after subsection (4) insert—

25

“(4A) A person appointed to be the Auditor General holds office for a period of 8
years.”,
(b) in subsection (5)—
(i)

after paragraph (a) insert—

“(aa) vacates office on the expiry of the period of appointment,”,

30

(ii) at the beginning of paragraph (c) insert “in other respects,”,
(c) after that subsection insert—
“(5A) A person having held the office of the Auditor General is not eligible for
reappointment.”.
35
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(5)

In section 22 (audit of accounts: further provisions) in subsection (5), at the beginning of
paragraph (b) insert “except where the account and the report are published by the body
or office-holder in question,”.

(6)

In section 23 (economy, efficiency and effectiveness examinations) after subsection (10)
add—
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“(11) The Auditor General may publish the results of any examination carried out
under this section.”.
(7)

After that section insert—
“23A

Defamation
For the purposes of the law of defamation, the following are absolutely
privileged—

5

(a) reports sent to the Scottish Ministers under section 22(4),
(b) results of an examination carried out and reported to the Parliament
under section 23.”.
10

(8)

In schedule 2 (Audit Scotland: further provisions)—
(a) in paragraph 2—
(i)

the word “not” is inserted after the word “is” where it second appears,

(ii) the words from “but” to the end of the paragraph are repealed,
(b) after that paragraph insert—
15

“2A

An appointment under section 10(2)(c) may be for a period not exceeding 3
years.

2B

A person appointed under section 10(2)(c) is, on ceasing to be a member,
eligible for reappointment for a single further period.”,

(c) in paragraph 3—
(i)

20

in sub-paragraph (a), for the words “Auditor General and the Chairman”
substitute “Scottish Commission for Public Audit”,

(ii) in sub-paragraph (c), for the words “Auditor General and the Chairman”
substitute “Scottish Commission for Public Audit”,
(d) in paragraph 4, for the words “Auditor General and the Chairman, acting jointly,”
substitute “Scottish Commission for Public Audit”.

25

(e) in paragraph 7—
(i)

in sub-paragraph (2), paragraph (b) is repealed,

(ii) after that sub-paragraph add—
“(3)

The Scottish Commission for Public Audit must appoint one of the members of
Audit Scotland appointed under section 10(2)(c) to preside at the meetings of
Audit Scotland.

(4)

Audit Scotland must appoint one of its other members appointed under section
10(2)(c) to preside at its meetings where the member mentioned in subparagraph (3) is not present.”.

30

35

(9)

In schedule 3 (Scottish Commission for Public Audit: further provisions)—
(a) in paragraph 1, immediately before the word “Audit”, where it occurs for the
second time, insert “Public”,
(b) after paragraph 7 add—
“8

40

For the purposes of the law of defamation, the following are absolutely
privileged—
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(a) any statement made in proceedings of the Commission,
(b) the publication under the authority of the Commission of any statement,
and
(c) any report to the Parliament under section 12(4).
9

5

In paragraph 8, “statement” has the same meaning as in the Defamation Act
1996 (c. 31).”.

PART 7
MISCELLANEOUS AND GENERAL
Miscellaneous
10

15

99

Charity trustees’ indemnity insurance
(1)

The Charities and Trustee Investment (Scotland) Act 2005 (asp 10) is amended in
accordance with this section.

(2)

In section 67(5)(c) (remuneration for services), for “any” substitute “this Act or any
other”.

(3)

After section 68 insert—
“68A
(1)

20

Charity trustees’ indemnity insurance
The charity trustees of a charity may arrange for the purchase, from the
charity’s funds, of insurance designed to indemnify the charity trustees against
personal liability in respect of any negligence, default or breach of duty
committed by them in their capacity as—
(a) charity trustees, or
(b) directors or officers of any body corporate carrying on any activities on
behalf of the charity.

(2)
25

The terms of such insurance must, however, be framed to exclude the provision
of any indemnity for a charity trustee in respect of any liability incurred by the
charity trustee—
(a) to pay—
(i)

a fine imposed in criminal proceedings,

(ii) a sum payable to a regulatory authority by way of a penalty in
respect of non-compliance with any requirement of a regulatory
nature,

30

(b) in respect of representation in any criminal proceedings in which the
charity trustee is convicted of an offence arising out of any fraud or
dishonesty, or wilful or reckless misconduct, by the charity trustee,
(c) to the charity that arises out of any conduct which the charity trustee
knew (or must reasonably be assumed to have known) was not in the
interests of the charity or in the case of which the charity trustee did not
care whether it was in the interests of the charity or not.

35

(3)
40
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(a) quashed by an order under section 118(1)(b) or 183(1)(c) of the Criminal
Procedure (Scotland) Act 1995 (c. 46),
(b) quashed by an order under section 118(1)(c) of that Act and which order
has the effect of an acquittal by virtue of section 119(9) of that Act or
otherwise,

5

(c) in relation to which the verdict is set aside by an order under section
183(1)(d) of that Act and which order has the effect of an acquittal by
virtue of section 185(9) of that Act or otherwise.
(4)

This section—
(a) does not authorise the purchase of any insurance whose purchase is
expressly prohibited by the charity’s constitution,

10

(b) has effect despite any provision prohibiting the charity trustees receiving
any personal benefit from the charity’s funds.”.
100

Local Government (Scotland) Act 1973: minor amendment
In section 102(2A) of the Local Government (Scotland) Act 1973 (c. 65) (reports to
Accounts Commission for Scotland by Controller of Audit), the words “(1) or” are
repealed.

15

General
101
20

25

Ancillary provision

(1)

The Scottish Ministers may by order make such consequential, supplemental, incidental,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of, or in consequence of, or for the purposes of giving full effect to, any
provision of this Act.

(2)

An order under this section may modify any enactment, instrument or document.

102
(1)

Orders and regulations: Parts 6 and 7
Any power conferred by Part 6 or this Part on the Scottish Ministers to make an order or
regulations—
(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.

30

(2)

No—
(a) order is to be made under section 95(9),
(b) regulations are to be made under section 97,
(c) order is to be made under section 101 containing provisions which add to, omit or
replace any part of the text of an Act,
unless a draft of the statutory instrument containing the order or regulations has been
laid before, and approved by resolution of, the Parliament.

35

(3)

Any other statutory instrument containing an order under Part 6 or this Part (except an
order under section 103(3)) is subject to annulment in pursuance of a resolution of the
Parliament.
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103

5
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Short title and commencement

(1)

This Act may be cited as the Public Services Reform (Scotland) Act 2009.

(2)

Sections 101 and 102 and this section come into force on Royal Assent.

(3)

The remaining provisions of this Act come into force on such day as the Scottish
Ministers may by order made by statutory instrument appoint; and different days may be
appointed for different purposes.

Public Services Reform (Scotland) Bill
Schedule 1—Deer Commission for Scotland: modifications of enactments
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SCHEDULE 1
(introduced by section 1)
DEER COMMISSION FOR SCOTLAND: MODIFICATIONS OF ENACTMENTS
Natural Heritage (Scotland) Act 1991 (c. 28)
5

1

The Natural Heritage (Scotland) Act 1991 is amended as follows.

2

In section 1 (establishment of Scottish Natural Heritage)—
(a) in subsection (1), after “be” where it third occurs insert—
“(a) in relation to natural heritage, those specified in subsection (1A) below,
(b) in relation to deer, those specified in section 1(1) of the Deer (Scotland)
Act 1996 (c. 58).

10

(1A) SNH’s general aims and purposes in relation to natural heritage are—”,
(b) after subsection (3) insert—
“(4)
15

3

In this Act, “natural heritage functions”, in relation to SNH, does not include
the functions in relation to deer conferred on it by or under the Deer (Scotland)
Act 1996 (c. 58) or any other enactment other than one in this Act.”

In section 2 (general functions of SNH), in subsection (1)—
(a) in paragraph (b), after “its” where it second occurs insert “natural heritage”,
(b) in paragraph (c)—
(i)

20

for “research”, where it first and second occurs, substitute “any research,
inquiry or investigation”,

(ii) after “its” where it second and third occurs insert “natural heritage”,
(iii) for “itself” substitute “, inquiry or investigation itself or in collaboration
with any other person”.
4

In section 3 (duty to take account of certain matters), in subsection (1), after “its” insert
“natural heritage”.

25

Deer (Scotland) Act 1996 (c. 58)
5

The Deer (Scotland) Act 1996 is amended as follows.

6

For “the Commission” and “the Commission’s”, wherever those words occur (except in
sections 24 and 27 and in the entry relating to section 24(b) in Schedule 3), substitute
respectively “SNH” and “SNH’s”.

7

For the title of Part 1 substitute “SCOTTISH NATURAL HERITAGE’S DEER FUNCTIONS”.

8 (1)

Section 1 (the Deer Commission for Scotland) is amended as follows.

30

(2)
35

In subsection (1)—
(a) for the words from the beginning to “shall” where it second occurs substitute
“Scottish Natural Heritage (in this Act referred to as “SNH”) has the following
general aims and purposes in relation to deer”,
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(b) in paragraph (a), after “Act,” insert “to”,
(c) in paragraph (b), at the beginning insert “to” and for “them” substitute “it”.
(3)

After subsection (1) insert—
“(1A)

5

9

In this Act references to SNH’s deer functions are to the functions relating to
deer conferred on it by or under this Act or any other enactment.”

(4)

In subsection (2), for “their” substitute “its deer”.

(5)

Subsections (3) to (7) are repealed.
In section 2 (advice and annual reports)—
(a) in subsection (1)(a), for “them” substitute “it”,
(b) subsections (2) and (3) are repealed.

10

10

In section 3 (power to facilitate exercise of functions)—
(a) in subsection (1), before “functions” insert “deer”,
(b) in subsection (2), for “their” substitute “its”.

11

In section 4 (appointment of panels)—
(a) in subsection (1), for “they consider” insert “it considers”,

15

(b) in subsection (2)—
(i)

for “they think” substitute “it thinks”,

(ii) for “their” substitute “its”,
(c) in subsection (3)—
(i)

20

for “have” substitute “has”,

(ii) for “they” substitute “it”,
(d) in subsection (6), before “functions” insert “deer”.
12

In section 5 (close seasons)—
(a) in subsection (3), for “they” in both places substitute “it”,
(b) in subsection (4), for “have” substitute “has”,

25

(c) in subsection (6), for “they are” substitute “it is”.
13

In section 7 (control agreements)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,

(ii) for “they” substitute “it”,

30

(b) in subsection (3), for “they” substitute “it”,
(c) in subsection (4)—
(i)

for “they have” substitute “it has”,

(ii) for “consider” substitute “considers”.
35

14

In section 8 (control schemes)—
(a) in subsection (1)—
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(i)

73

for “are” where it first occurs substitute “is”,

(ii) for “they” where it first occurs substitute “it”,
(iii) for “they consider” substitute “it considers”,
(b) in subsection (8)—
(i)

5

for “are” in both places substitute “is”,

(ii) for “they” in both places substitute “it”.
15

In section 9 (recovery of control scheme expenses)—
(a) in subsection (1)—
(i)

for “their” substitute “its”,

(ii) for “them” substitute “it”,

10

(b) in subsections (2) and (5), for “their” substitute “its”.
16

In section 10 (emergency measures)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,

(ii) in paragraph (b), for “their” substitute “its”,

15

(b) in subsection (2), for “are” substitute “is”,
(c) in subsection (3), for “them” substitute “it”,
(d) in subsection (4), for “their” substitute “its”,
(e) in subsection (5), for “them” substitute “it”,
(f) in subsection (7)—

20

(i)

for “intend” substitute “intends”,

(ii) for “are” substitute “is”,
(iii) for “they” where it first occurs substitute “it”,
(iv) for “their” substitute “its”,
(v) for “they consider” substitute “it considers”,

25

(g) in subsection (8), for “their” insert “its”.
17

In section 11 (application of section 10 in relation to natural heritage), for “are” where it
first and third occurs substitute “is”.

18

In section 12 (power to provide services and equipment etc.)—
(a) in subsection (3), for “decide” substitute “decides”,

30

(b) in subsection (4), for “them” substitute “it”.
19

In section 15 (power to enter on land), in subsection (3)(b), for “their” substitute “its”.

20

In section 16 (service of notices), in subsection (5), for “their” substitute “its”.

21

In section 18 (taking or killing deer at night), in subsection (2), for “they are” substitute
“it is”.

22

In section 37 (restrictions on granting certain authorisations)—

35

(a) in subsection (1), for “they are” substitute “it is”,
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(b) in subsection (4), for “think” substitute “thinks”,
(c) in subsection (5), for “they” substitute “it” and for “their” substitute “its”.

23

In section 39 (disposal of deer killed under authority), for “their” substitute “its”.

24

In section 40 (returns of number of deer killed), in subsection (1), for “their” substitute
“its deer”.

25

Section 46 (financial provisions) is repealed.

26 (1)

Schedule 1 (Deer Commission for Scotland: supplementary provisions) is repealed.

5

(2)
10

27

Despite the repeal of paragraph 4 of Schedule 1, that paragraph continues to have effect
in relation to the persons who were members of the Commission immediately before the
date when section 1 comes into force.
In Schedule 2 (control schemes), in paragraph 1—
(a) for “decide” substitute “decides”,
(b) for “they” substitute “it”.

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
15

28

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies), the entry relating to the Deer Commission for Scotland is repealed.

Scottish Public Services Ombudsman Act 2002 (asp 11)
29

20

In schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed authorities),
in Part 2, the entry relating to the Deer Commission for Scotland is repealed.

Freedom of Information (Scotland) Act 2002 (asp 13)
30

In schedule 1 to the Freedom of Information (Scotland) Act 2002 (Scottish public
authorities), in Part 7, the entry relating to the Deer Commission for Scotland is
repealed.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
25
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31

In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act 2003
(the specified authorities), the entry relating to the Deer Commission for Scotland is
repealed.
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SCHEDULE 2
(introduced by section 9)
REGULATION OF OFFICERS OF COURT: MODIFICATIONS OF ENACTMENTS
PART 1
AMENDMENTS

5

Debtors (Scotland) Act 1987 (c. 18)
1

Part 5 of the Debtors (Scotland) Act 1987 is amended as follows.

2

In section 75 (regulation of organisation, training, conduct and procedure of officers of
court)—
(a) in subsection (1)—

10

(i)

after paragraph (f) insert—

“(fa) regulate their conduct in exercising their extra-official functions;”,
(ii) after paragraph (h) insert—
“(ha) prescribe the procedure in relation to an appeal under section 82 of this
Act;”,

15

(iii) in paragraph (j) for the words “for the keeping of accounts by them and
the” substitute “about their accounts and finances including the keeping
and”,
(iv) in paragraph (m) for “necessary or proper” substitute “appropriate”,
(b) in subsection (3) after “to” insert “, or revoke,”.

20

3

In section 76 (Advisory Council on Messengers-at Arms and Sheriff Officers)—
(a) in subsection (2)(a)—
(i)

the word “and” immediately following sub-paragraph (iii) is repealed,

(ii) after sub-paragraph (iv) add “; and
(v) such other persons (not falling within sub-paragraphs (i) to (iv) above) as
the Lord President considers appropriate.”,

25

(b) in subsection (5)—
(i)

after “under” insert “sub-paragraphs (i) to (iv) of”,

(ii) for “that paragraph” substitute “those sub-paragraphs.”,
(c) in subsection (7), for “subsection (2)(a)” substitute “subsection (2)(a)(i) to (iv)”.

30

4

In section 79 (investigation of alleged misconduct)—
(a) in subsection (1)—
(i)

35

in paragraph (a) for “78(3) of this Act” substitute “66(3) of the Bankruptcy
and Diligence etc. (Scotland) Act 2007 (asp 3) (in this Part “the 2007
Act”)”,
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(ii) the word “or” immediately following paragraph (b) is repealed,
(iii) after that paragraph insert—
“(ba) details of a complaint about an officer of court are sent to the Lord
President of the Court of Session or a sheriff principal under section 64
of the 2007 Act;”,

5

(iv) after paragraph (c) add “; or
(d) any judge of the Court of Session, or a sheriff principal—
(i)
10

becomes aware (whether by notification under subsection (1) of
section 62 of the 2007 Act or otherwise) that an event mentioned
in subsection (2) of that section has occurred in respect of an
officer of court; and

(ii) considers that the occurrence of that event or the circumstances
surrounding it, although falling short of misconduct and not
involving the commission of an offence, gives rise to concerns
about the officer, the officer’s exercise of official functions or the
officer’s undertaking of extra-official activities.”,

15

(b) subsection (7) is repealed,
(c) in subsection (9)—
(i)
20

the words from “conduct” to the end of that subsection become paragraph
(a) of the subsection,

(ii) after that paragraph add—
“(b) failure to notify the Lord President of the Court of Session or the sheriff
principal under subsection (1) of section 62 of the 2007 Act of the
occurrence of an event mentioned in subsection (2) of that section;
(c) failure to provide information mentioned in subsection (1A) of section
63 of that Act required by virtue of regulations made under subsection
(1) of that section;

25

(d) failure to comply with any code of practice or revised code of practice
published under section 63A of that Act; and
(e) where a fee is due by virtue of rules made under subsection (1) of section
65A of that Act and a date as mentioned in subsection (2)(a) of that
section has been specified by the rules, failure to pay the fee within 3
months of that date.”.

30

5
35

In section 80 (courts’ powers in relation to offences or misconduct)—
(a) in subsection (1)—
(i)

the words from “an” to the end of that subsection become paragraph (a) of
the subsection,

(ii) after that paragraph add—
“(b) an order mentioned in paragraph (aa) or (c) of subsection (5) below.”,
40
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(i)

77

the words from “an” to the end of that subsection become paragraph (a) of
the subsection, and

(ii) after that paragraph add—
5

“(b) an order in relation to the sheriff officer of a kind mentioned in
paragraph (aa) or (c) of subsection (5) below.”,
(c) after subsection (3) insert—
“(3A) Where—
(a) a solicitor is appointed to investigate a matter in respect of a messengerat-arms under section 79(2) of this Act; or

10

(b) the Court of Session becomes aware that a messenger-at-arms has been
charged with an offence,
the Court of Session may make an order finding that the messenger-at-arms
should be suspended from practice for such period as may be specified in the
order or in an order extending such period.

15

(3B) Where—
(a) a solicitor is appointed to investigate a matter in respect of a sheriff
officer under section 79(2) of this Act; or
(b) the sheriff principal from whom a sheriff officer holds a commission
becomes aware that the sheriff officer has been charged with an offence,

20

the sheriff principal may make an order suspending the officer from practice
for such period as may be specified in the order or in an order extending such
period in that sheriffdom.”,
(d) after subsection (4) insert—

25

“(4A) Where the Court of Session at the end of disciplinary proceedings brought
under subsection (3) of section 79 of this Act is satisfied that a concern
mentioned in subsection (1)(d)(ii) of that section in relation to a messenger-atarms is founded, the Court of Session may make an order under paragraph (a)
or (aa) of subsection (5) below.”,
(e) in subsection (5) after paragraph (a) insert—

30

“(aa) an order restricting—
(i)

the functions which the messenger-at-arms may exercise; or

(ii) the activities which the messenger-at-arms may undertake,
for such period as may be specified in the order;”,
(f) after subsection (6) insert—
35

40

“(6A) Where the sheriff principal at the end of disciplinary proceedings brought
under subsection (3) of section 79 of this Act is satisfied that a concern
mentioned in subsection (1)(d)(ii) of that section in relation to a sheriff officer
is founded, the sheriff principal may make, in relation to the sheriff officer, an
order—
(a) of a kind mentioned in paragraph (aa) of subsection (5) above, or
(b) under paragraph (a) of subsection (7) below.”,
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(g) in subsection (7)(b) for “subsection (5)(b)” substitute “subsection (5)(aa), (b),”.

6

In section 81 (provisions supplementary to section 80)—
(a) in subsection (1)—
(i)

for “section 80(1), (4)” substitute “section 80(1)(a), (3A), (4), (4A)”,

(ii) after paragraph (b) add—

5

“(c) the professional association designated under section 63(1) of the 2007
Act.”,
(b) in subsection (2)—
(i)

for “section 80(2), (6)” substitute “section 80(2)(a), (3B), (6), (6A)”,

(ii) the word “and” immediately following paragraph (a) is repealed,

10

(iii) after paragraph (b) add “, and
(c)

the professional association designated under section 63(1) of the 2007
Act.”,

(c) in subsection (3)—
(i)

15

for “section 80(1), (2)” substitute “section 80(1)(a), (2)(a), (3A), (3B)”,

(ii) after “thereof” insert “or of an order under subsection (4A) or (6A) of that
section specified respectively in subsection (5)(a) or (7)(a) thereof”.
7 (1)

In section 82 (appeals from certain decisions)—
(a) the words from “An” to “Act” become subsection (1) of that section,
(b) after “under” insert “section 77(1),”,

20

(c) for the words “(4) or (6)” substitute “(3A), (3B), (4), (4A), (6), (6A) or (8)(b)”,
(d) the words from “but” to the end of the section are repealed,
(e) after subsection (1) (created under paragraph (a)) insert—
“(2)
25

(2)
8

The decision of the Inner House on an appeal under subsection (1) shall be
final.”.

In the sidenote to section 82, for “79(5) and (80)” substitute “77, 79 and 80”.
After section 86 insert—
“86A

Electronic communications
In this Part, any reference to an admission in writing includes a reference to
that admission being an electronic communication (within the meaning given
by section 15(1) of the Electronic Communications Act 2000 (c. 7)).”.

30

Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)

35

9

The Bankruptcy and Diligence etc. (Scotland) Act 2007 is amended as follows.

10

For the title of Part 3 (“Enforcement”) substitute “OFFICERS OF COURT”.

11 (1)

In section 51 (information and annual report)—
(a) subsection (1) is repealed,
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(b) in subsection (2) for “The Commission” substitute “The Advisory Council on
Messengers-at-Arms and Sheriff Officers (the “Advisory Council”)”,
(c) in subsection (3)—
(i)

paragraph (a) is repealed,

(ii) in paragraph (b) for “judicial officers” substitute “officers of court”,

5

(iii) in that paragraph for “Commission” substitute “Advisory Council”,
(d) in subsection (4)—
(i)

for “Commission” substitute “Advisory Council”,

(ii) for “a judicial officer” substitute “the professional association designated
by regulations under section 63(1)(a)”,

10

(iii) for “it” substitute “provided by virtue of regulations under section 63(1A)
which the Advisory Council”,
(e) in subsection (5) for “Commission” substitute “Advisory Council”,
(f) subsection (6) is repealed.
15

(2)

In the title to section 51 for the words “Information and” substitute “Advisory
Council’s”.

(3)

Immediately above section 51 insert the italic heading “Advisory Council on
Messengers-at-Arms and Sheriff Officers”.

12

In section 53 (published information not to enable identification)—
(a) paragraph (b) and the word “or” immediately preceding it are repealed,

20

(b) for “judicial officers” substitute “officers of court”.
13 (1)

In section 61 (regulation of judicial officers)—
(a) in subsections (1) and (2)(a) for “judicial officers” substitute “officers of court”,
(b) in subsection (2) paragraph (d) is repealed,
(c) in subsection (3) for “the Commission” substitute “—

25

(a) the Lord President of the Court of Session, and
(b) each sheriff principal.”.
(2)
30

14 (1)

In the title to section 61 and the italic heading immediately preceding it for “judicial
officers” substitute “officers of court”.
In section 62 (duty to notify Commission of bankruptcy etc.)—
(a) in subsection (1)—
(i)

for “a judicial officer” substitute “an officer of court”,

(ii) for “notify the Commission in writing of it” substitute—
35

“(a) in the case of a messenger-at-arms, notify the Lord President of the
Court of Session in writing of the event;
(b) in the case of a sheriff officer, notify the sheriff principal from whom the
officer holds a commission in writing of the event.”,
(b) in subsection (2)(a), (f) and (g) for “judicial officer” substitute “officer of court”.
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(2)

15 (1)

In the title to section 62 for “Commission” substitute “Lord President and sheriff
principal”.
In section 63 (judicial officers’ professional association)—
(a) in paragraph (a) of subsection (1)—
(i)

5

after “association”, where it first occurs, insert “(in this Part, the
“professional association”)”,

(ii) for “judicial officers” substitute “officers of court”,
(b) after subsection (1) insert—
“(1A) Regulations under subsection (1) may require an officer of court to provide
such information as the professional association reasonably considers
necessary.”,

10

(c) for subsection (2)(a) substitute—
“(a) the Lord President of the Court of Session;
(aa) each sheriff principal;”,
(d) in subsection (3) for “a judicial officer” substitute “an officer of court”.

15

(2)
16

In the title to section 63 and the italic heading immediately preceding it for “Judicial
officers’” substitute “Officers of court’s”.
After section 63 insert—
“63A

20

(1)

Code of practice
The professional association—
(a) must prepare and publish a code of practice in relation to the functions of
officers of court; and
(b) may prepare and publish such a code in relation to the undertaking of
activities by such officers.

25

(2)

The professional association may revise the whole or any part of a code
published under this section.

(3)

Where a code or any part of a code is revised under subsection (2), the
professional association—
(a) in a case where the revision results in substantial changes, must publish
the revised code;

30

(b) in any other case, may publish the revised code.

35

(4)

The professional association must not publish a code of practice or a revised
code of practice under this section without the prior approval of the Lord
President of the Court of Session.

(5)

The professional association must send a copy of each code of practice
published under this section to—
(a) the Scottish Ministers;
(b) the Lord President of the Court of Session;
(c) each sheriff principal; and
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(d) each officer of court.”.
17 (1)

In section 64 (duty of professional association to forward complaints to Commission)—
(a) for “a judicial officer” substitute “an officer of court”,
(b) for “to the Commission” substitute—
“(a) to the Lord President of the Court of Session;

5

(b) in the case of a complaint about a messenger-at-arms, to the sheriff
principal from whom the messenger-at-arms holds a commission as a
sheriff officer; and
(c) in the case of a complaint about a sheriff officer, to the sheriff principal
from whom the sheriff officer holds a commission.”.

10

(2)
18

In the title to section 64 the words “to Commission” are repealed.
In section 65 (information from professional association)—
(a) for “Commission”, where it first occurs, substitute “Lord President of the Court of
Session or any sheriff principal”,
(b) for “Commission”, where it second occurs, substitute “Lord President or, as the
case may be, sheriff principal”,

15

(c) in paragraph (b) for “67 of this Act” substitute “79(2) of the 1987 Act”,
(d) for paragraph (c) substitute—
“(c) any disciplinary proceedings brought under section 79(3) of that Act.”.
20

19

After section 65 insert—
“Annual fee for officers of court
65A

25

Annual fee

(1)

The professional association may make rules requiring every officer of court
holding a commission to pay an annual fee to the association.

(2)

Rules made under subsection (1) above may include provision—
(a) specifying the date by which the fee must be paid each year;
(b) specifying the manner in which it must be paid; and
(c) about any other matters in relation to the fee that the professional
association considers appropriate.

(3)

30

20 (1)

Rules under this section may be made only with the approval of the Lord
President of the Court of Session.”.

In section 66 (inspection of judicial officer)—
(a) in subsection (1)—
(i)

35

for “Commission” substitute “Lord President of the Court of Session or any
sheriff principal”,

(ii) for “a judicial officer” substitute “ an officer of court”,
(b) in subsection (2)—
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(i)

for “Commission” substitute “Lord President or, as the case may be, the
sheriff principal”, and

(ii) for “judicial officer” substitute “officer of court”,
(c) in subsection (3) for “Commission” substitute “Lord President or, as the case may
be, the sheriff principal”,

5

(d) in subsection (4) for “Commission” substitute “Scottish Ministers”.

10

(2)

In the title to section 66 for “judicial officer” substitute “officer of court”.

(3)

In the italic heading immediately preceding section 66 for “judicial officers” substitute
“officers of court”.

21 (1)

In section 75 (judicial officer’s action void where officer has interest)—
(a) in subsections (1), (4)(a) and (7) for “a judicial officer” substitute “an officer of
court”,
(b) in subsection (2), for “A judicial officer” substitute “An officer of court”,
(c) in subsections (3)(a) and (6) for “judicial officer” substitute “officer of court”,
(d) in subsection (5), for “ a judicial officer’s” substitute “an officer of court’s”.

15

(2)
22

In the title to section 75 for “Judicial officer’s” substitute “Officer of court’s”.
In section 77 (effect of code of practice)—
(a) in subsection (1)—
(i)

for “A judicial officer” substitute “An officer of court”,

(ii) for the words “55 or 56” substitute “63A”,

20

(b) in subsection (2), for “a judicial officer” substitute “an officer of court”,
(c) for paragraph (b) of subsection (4) substitute—
“(b) a relevant court (within the meaning of subsection (8) of section 79 of
the 1987 Act (investigation of alleged misconduct)) in disciplinary
proceedings under that section;”.

25

23

In section 78 (electronic publications and communications) the words “admission or
representation”, in both places where they occur, are repealed.

24 (1)

In the provisions listed in sub-paragraph (2) for “judicial officer” substitute “officer of
court”.

(2)

The provisions referred to in sub-paragraph (1) are sections 83(5), 176(2), 177(1) and
(3) to (8), 178(1) to (4), 179(1) to (4), 180(1), 181(1)(b) and (4), 182(1), (2), (4) and
(6)(b), 183(4)(b), (11)(b) and (12)(b), 184(1), (2), (4) and (5)(c), 185(2)(b), (4)(b), (5)
and (7), 186(2)(b), (3)(b) and (5)(c), 187(1)(b), (2)(a)(ii) and (3), 188(4), 189(1), (2)(a),
(3)(b), (5) and (6), 191(2)(b)(i) and (4), 216(3) and 217(2).

30

35

25

In—
(a) sections 117(4), 121(1), 139(1)(c), 157(1)(b) and 183(1)(a), and
(b) paragraph 1(j) of schedule 3,
for “a judicial officer” substitute “an officer of court”.
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26

83

In section 128(1) (interpretation of Chapter 2 of Part 4), after the definition of “notice of
land attachment” insert—
““officer of court” means the officer of court appointed by the creditor;”.

27
5

In section 145(1) (interpretation of Chapter 3 of Part 4), after the definition of
“dwellinghouse” insert—
““officer of court” means the officer of court appointed by the creditor;”.

28

In section 178(1) (presumption of ownership), for “A judicial officer” substitute “An
officer of court”.

29

In section 198(1) (interpretation of Part 8), after the definition of “money” insert—
““officer of court” means the officer of court appointed by the creditor;”.

10

30

In section 221 (interpretation), after the definition of “electronic communication”
insert—
““officer of court” means a messenger-at-arms or a sheriff officer;”.

31

In schedule 5 (minor and consequential amendments), in sub-sub-paragraph (c) of
paragraph 7(2), for the words from “for” to the end of the sub-sub-paragraph, substitute
“for “law agent” substitute “solicitor””.

32

In Part 1 of schedule 6 (repeals and revocations), in the entry relating to the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17), before the word “Schedule”
in the second column, insert “In”.

15

PART 2

20

REPEALS
33

The enactments mentioned in the first column of the following table are repealed to the
extent specified in the second column.
Enactment

25

Extent of repeal

Debtors (Scotland) Act 1987 (c. 18)

Section 78.
Section 83.

Debt Arrangement and Attachment In section 45, in the definition of “officer”, the
(Scotland) Act 2002 (asp 17)
words from “for”, where it first occurs, to the end
of that definition.
30

Bankruptcy and Diligence
(Scotland) Act 2007 (asp 3)

etc. Section 50.
Section 52.
Sections 54 to 60.
Section 61(4) to (7).

35

Sections 67 to 74.
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Enactment

Extent of repeal
Section 76.
In section 128(1), the definition of “judicial
officer”.
In section 145(1), the definition of “judicial
officer”.

5

Section 189(7).
In section 198(1), the definition of “judicial
officer”.
Section 212(7).

10

In section 221, the definition of the
“Commission”; and the definition of “judicial
officer”.
In schedule 1, paragraph 41(a).
Schedule 2.

15

In schedule 5, paragraphs 6(4), 7(2)(a), (b)(i) and
(ii), (3)(a) and (4), 11, 16(14)(c), 21, 25, 27, 28,
30(8)(b) and (13), 31 and 33.
In schedule 6, in the entry relating to the Sheriff
Courts (Scotland) Act 1907, the words “In section
40, the word “officers,””; in the entry relating to
the Execution of Diligence (Scotland) Act 1926,
the words “Section 1”; and in the entry relating to
the Debtors (Scotland) Act 1987, the words “Part
V”.

20

25

SCHEDULE 3
(introduced by section 11)
IMPROVEMENT OF PUBLIC FUNCTIONS: LISTED BODIES
Scottish Administration
15
30

The Scottish Ministers
Any other office-holder in the Scottish Administration
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Scottish public authorities with mixed functions or no reserved functions
Accounts Commission for Scotland
Additional Support Needs Tribunals for Scotland
Architecture and Design Scotland
5

Audit Scotland
Bòrd na Gàidhlig
Caledonian Maritime Assets Ltd
Chief Investigating Officer established by section 9(1) of the Ethical Standards in Public Life etc.
(Scotland) Act 2000 (asp 7)

10

any Children’s Panel
any Children’s Panel Advisory Committee
Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Common Services Agency for the Scottish Health Service

15

Convener of the Water Customer Consultation Panels (appointed under paragraph 5(1) of
schedule 1 to the Water Industry (Scotland) Act 2002 (asp 3)) and those Panels
Creative Scotland
Crofters Commission
David MacBrayne Ltd

20

General Teaching Council for Scotland
any Health Board
Healthcare Improvement Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Highland and Islands Airports Ltd

25

Highlands and Islands Enterprise
Judicial Appointments Board for Scotland
Lands Tribunal for Scotland
Learning and Teaching Scotland
Local Government Boundary Commission for Scotland

30

Macaulay Land Use Research Institute
Mental Health Tribunal for Scotland
Mental Welfare Commission for Scotland
Mobility and Access Committee for Scotland
Moredun Research Institute

35

National Galleries of Scotland
National Library of Scotland
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National Museums of Scotland
any National Park authority
Office of the Scottish Charity Regulator
Parole Board for Scotland
5

Police Complaints Commissioner for Scotland
any Private Rented Housing Committee
Private Rented Housing Panel
Public Transport Users’ Committee for Scotland
Quality Meat Scotland

10

Risk Management Authority
Royal Botanic Garden, Edinburgh
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Advisory Committee on Distinction Awards
Scottish Agricultural College

15

Scottish Agricultural Wages Board
Scottish Charity Appeals Panel
Scottish Children’s Reporter Administration
Scottish Commission for Human Rights
Scottish Commission for Public Audit

20

Scottish Criminal Cases Review Commission
Scottish Crop Research Institute
Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council

25

Scottish Futures Trust Ltd
Scottish Information Commissioner
Scottish Law Commission
Scottish Legal Aid Board
Scottish Legal Complaints Commission

30

Scottish Local Authorities Remuneration Committee
Scottish Natural Heritage
Scottish Parliamentary Standards Commissioner
Scottish Police Services Authority
Scottish Public Services Ombudsman

35

Scottish Qualifications Authority
Scottish Road Works Commissioner
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Scottish Social Services Council
Scottish Sports Council
Scottish Water
Skills Development Scotland Co. Ltd
5

Social Care and Social Work Improvement Scotland
any Special Health Board
Standards Commission for Scotland
Visiting Committees (appointed under section 19(3) of the Prisons (Scotland) Act 1989 (c. 45) or
constituted by rules made under section 39 (as read with section 8(1)) of that Act

10

VisitScotland
Water Industry Commission for Scotland
Cross-border public authorities
Forestry Commissioners
SCHEDULE 4
(introduced by section 24)

15

ORDER-MAKING POWERS: MODIFICATIONS OF ENACTMENTS
Deregulation and Contracting Out Act 1994 (c. 40)
1 (1)
20

The Deregulation and Contracting Out Act 1994 is amended as follows.

(2)

Sections 1 to 5 and Schedule 1 are repealed.

(3)

In section 6 (model provisions with respect to appeals), in subsection (7)—
(a) in the definition of “enactment”—
(i)

25

the word “and” is omitted,

(ii) at the end insert “, an enactment contained in an Act of the Scottish
Parliament (whenever passed) and an enactment contained in an instrument
made under an Act of the Scottish Parliament (whenever made)”,
(b) for the definition of “enforcement action” substitute—
““enforcement action” means—
(a)

30

35

in relation to any restriction, requirement or condition, any action
taken with a view to or in connection with imposing any sanction
(whether criminal or otherwise) for failure to observe or comply
with it, and

(b) in relation to a restriction, requirement or condition relating to the
grant or renewal of licences, includes any refusal to grant, renew
or vary a licence, the imposition of any condition on the grant or
renewal of a licence and any variation or revocation of a licence;”,
(c) for the definition of “interested person” substitute—
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““interested person” means—
(a)

the person against whom enforcement action may be or has been
taken;

(b) any other person who will or may be required to meet, or to make
a significant contribution towards, the cost of observing the
restriction or complying with the requirement or condition; or

5

(c)

10

(4)

where the enforcement action which may be or has been taken
relates specifically to goods or services which are to be or have
been supplied by a person other than the one against whom
enforcement action may be or has been taken, that person;”.

Sub-paragraph (2) does not affect the continuation in force of any order under section 1
of that Act which was made on or before the day on which that sub-paragraph comes
into force.

Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 (c.40)
15

2

In Schedule 4 to the Criminal Procedure (Consequential Provisions) (Scotland) Act
1995 (minor and consequential amendments), paragraph 96 is repealed.
SCHEDULE 5
(introduced by section 26(2))
CREATIVE SCOTLAND: ESTABLISHMENT ETC.

20

Status
1 (1)

25

Creative Scotland is a body corporate.

(2)

Creative Scotland is not to be regarded as a servant or agent of the Crown, or as having
any status, immunity or privilege of the Crown, nor are its members or its employees to
be regarded as civil servants.

(3)

Creative Scotland’s property is not to be regarded as property of, or held on behalf of,
the Crown.

Membership of Creative Scotland
2 (1)

Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative Scotland, and
(b) no fewer than 8 nor more than 14 other members appointed by the Scottish
Ministers.

30

35


94

(2)

The Scottish Ministers may by order made by statutory instrument amend sub-paragraph
(1)(b) by substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

(3)

A statutory instrument containing an order under sub-paragraph (2) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.
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Terms of appointment etc.
3 (1)
(2)

Each member of Creative Scotland is to be appointed for such period as the Scottish
Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment, but

5

(b) may, by written notice to the Scottish Ministers, resign office as a member.
(3)

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
10

4

The Scottish Ministers may, by written notice, remove a member from office if they are
satisfied that—
(a) the member—
(i)

has been adjudged bankrupt,

(ii) has granted a trust deed for creditors or a composition contract,
(iii) has proposed a voluntary arrangement which has been approved,

15

(b) the member’s estate has been sequestrated,
(c) the member has been absent from 3 consecutive meetings of Creative Scotland
without the permission of Creative Scotland,
(d) the member is otherwise unfit or unable to discharge the functions of a member.
20

Disqualification from membership
5

A person is disqualified from appointment, and from holding office, as a member of
Creative Scotland if that person is—
(a) a member of the Scottish Parliament,
(b) a member of the House of Commons,
(c) a member of the European Parliament.

25

Remuneration and allowances for members
6

Creative Scotland must pay to each of its members such—
(a) remuneration, and
(b) allowances and expenses,
as the Scottish Ministers may determine.

30

Chief executive and other employees
7 (1)
(2)

Creative Scotland is to employ a chief executive.
The chief executive may not be a member of Creative Scotland.
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(3)

The chief executive is, with the approval of the Scottish Ministers, to be appointed by
Creative Scotland on such terms and conditions as Creative Scotland may, with such
approval, determine.

(4)

Creative Scotland may (subject to any directions given under sub-paragraph (5)) appoint
such other employees on such terms and conditions as Creative Scotland may determine.

(5)

The Scottish Ministers may give directions to Creative Scotland as regards—

5

(a) the appointment of employees under sub-paragraph (4), and
(b) the terms and conditions of their employment.
(6)

Creative Scotland may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment,

10

(b) make payments or contributions towards the provision,
(c) provide and maintain schemes (whether contributory or not) for the payment,
of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of Creative Scotland, as it may determine.
15

(7)

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Committees
8 (1)
20

Creative Scotland may establish committees for any purpose relating to its functions.

(2)

Creative Scotland is to determine the composition of its committees.

(3)

Creative Scotland may appoint persons who are not members of Creative Scotland to be
members of a committee; but such persons are not entitled to vote at meetings of the
committee.

(4)

A committee of Creative Scotland is to comply with any directions given to it by
Creative Scotland.

25

Procedure and meetings
9 (1)

Creative Scotland may determine its own procedure and that of its committees,
including a quorum for meetings.

(2)

The validity of any proceedings of Creative Scotland, or any of its committees, is not
affected by a vacancy in membership nor by any defect in the appointment of a member.

(3)

Members of the Scottish Executive and persons authorised by the Scottish Ministers
may attend and take part in meetings of Creative Scotland or any of its committees, but
are not entitled to vote at such meetings.

30

General powers
35

10 (1)

(2)
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Creative Scotland may do anything which appears to be necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the exercise of its
functions.
In particular, Creative Scotland may—
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(a) engage in any business or undertaking,
(b) form, promote or acquire (whether alone or with others) companies (within the
meaning of the Companies Act 2006 (c. 46)),
(c) form partnerships with others,
(d) enter into contracts,

5

(e) accept gifts of money and other property,
(f) invest sums not immediately required in relation to the exercise of its functions,
(g) undertake or execute any charitable trust,
(h) obtain advice or assistance from any person who, in Creative Scotland’s opinion,
is qualified to give it,

10

(i) commission research,
(j) with the consent of the Scottish Ministers—
(i)

borrow money,

(ii) acquire and dispose of land,
(iii) establish or take part in the setting up of organisations having functions
similar to those of Creative Scotland,

15

(iv) make charges for the provision of goods or advice or other services in such
circumstances and of such amounts as Creative Scotland may determine.
(3)
20

For the purposes of paragraph (g) of sub-paragraph (2), a trust is a charitable trust if all
its purposes are within section 7(2) of the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10).

Delegation of functions
11 (1)

Creative Scotland may, subject to sub-paragraphs (2) and (3), authorise—
(a) the chief executive,
(b) any other employee,

25

(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.
(2)

Creative Scotland may not authorise any of the following functions to be exercised by
any other person—
(a) the approval of annual reports and accounts,

30

(b) the approval of any budget or other financial plan.
(3)

Sub-paragraph (1) does not affect the responsibility of Creative Scotland for the exercise
of its functions.

Location of office
35

12

Creative Scotland’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers.
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Accounts
13 (1)

Creative Scotland must—
(a) keep proper accounts and accounting records,
(b) prepare in respect of each financial year a statement of accounts, and
(c) send a copy of the statement to the Scottish Ministers,

5

and must do so in accordance with any directions the Scottish Ministers may give.
(2)

Creative Scotland must send the statement of accounts to the Auditor General for
Scotland for auditing.

Reports
10

14 (1)

As soon as practicable after the end of each financial year, Creative Scotland must
prepare a report which is—
(a) to provide information on the discharge of Creative Scotland’s functions during
that year, and
(b) to include a copy of the statement of accounts for that year audited by the Auditor
General for Scotland.

15

(2)

Creative Scotland must—
(a) publish the report,
(b) lay a copy of the report before the Scottish Parliament,
(c) send a copy of the report to the Scottish Ministers.

(3)

20

Creative Scotland may publish such other reports and information on matters relevant to
the functions of Creative Scotland as it considers appropriate.
SCHEDULE 6
(introduced by section 33)
CREATIVE SCOTLAND: MODIFICATIONS OF ENACTMENTS

25

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
1

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies)—
(a) after the entry relating to a community justice authority insert—
“Creative Scotland”,
(b) the entry relating to the Scottish Arts Council is repealed.

30

Scottish Public Services Ombudsman Act 2002 (asp 11)
2

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed
authorities)—
(a) after paragraph 21B insert—

35
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(b) paragraphs 36 and 50 are repealed.
Freedom of Information (Scotland) Act 2002 (asp 13)
3

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities)—
(a) after paragraph 62B insert—

5

“62C

Creative Scotland.”,

(b) paragraphs 78 and 98 are repealed.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
4

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—

10

(a) after the entry relating to the Bòrd na Gàidhlig insert—
“Creative Scotland”,
(b) the entries relating to—
(i)

the Scottish Arts Council, and

(ii) Scottish Screen,

15

are repealed.
SCHEDULE 7
(introduced by section 34(4))
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC.
20

Status
1 (1)

25

Social Care and Social Work Improvement Scotland is a body corporate.

(2)

SCSWIS is not to be regarded as a servant or agent of the Crown, or as having any
status, immunity or privilege of the Crown, nor are its members or its employees to be
regarded as civil servants.

(3)

SCSWIS’s property is not to be regarded as property of, or held on behalf of, the Crown.

Membership of SCSWIS
2 (1)

SCSWIS is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair SCSWIS,

30

(b) the person appointed under paragraph 2(1)(a) of Schedule 5A to the National
Health Service (Scotland) Act 1978 (c. 29) to chair Healthcare Improvement
Scotland,
(c) the person appointed under paragraph 2 of schedule 2 to the Regulation of Care
(Scotland) Act 2001 (asp 8) as convener of the Scottish Social Services Council
and
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(d) no fewer than 9 nor more than 12 other members appointed by the Scottish
Ministers.
(2)

The Scottish Ministers may by order amend sub-paragraph (1)(d) by substituting for the
minimum or maximum number of members for the time being specified there such other
number as they think fit.

3 (1)

In appointing members, the Scottish Ministers are to have regard to the desirability of
including—

5

(a) persons who have experience of, and have shown capacity and capability in, the
provision of any social service,
(b) persons who—

10

(i)

use, or have used, any social service or services which prospectively are to
become social services,

(ii) care for, or have cared for, such persons as are mentioned in sub-paragraph
(i),
(c) persons who have such other skills, knowledge or experience as the Scottish
Ministers consider to be relevant in relation to the exercise of SCSWIS’s
functions.

15

(2)

In appointing members under paragraph 2(1)(d), the Scottish Ministers must appoint at
least two persons—
(a) one of whom falls within sub-paragraph (i), and one of whom falls within subparagraph (ii), of sub-paragraph (1)(b) of this paragraph, or

20

(b) both of whom fall within either sub-paragraph (i), or sub-paragraph (ii), of subparagraph (1)(b) of this paragraph.
Terms of appointment etc.
25

4 (1)
(2)

Each member of SCSWIS is to be appointed for such period as the Scottish Ministers
think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment, but
(b) may, by written notice to the Scottish Ministers, resign office as a member.

30

(3)

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
5
35

The Scottish Ministers may, by written notice, remove a member from office if they are
satisfied that—
(a) the member—
(i)

has been adjudged bankrupt,

(ii) has granted a trust deed for creditors or a composition contract,
(iii) has proposed a voluntary arrangement which has been approved,
(b) the member’s estate has been sequestrated,
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(c) the member has been absent from 3 consecutive meetings of SCSWIS without the
permission of SCSWIS,
(d) the member is otherwise unfit or unable to discharge the functions of a member.
Disqualification from membership
5

6

A person is disqualified from appointment, and from holding office, as a member of
SCSWIS if that person is—
(a) a member of the Scottish Parliament,
(b) a member of the House of Commons,
(c) a member of the European Parliament.

10

Remuneration and allowances for members
7

SCSWIS must pay to each of its members such—
(a) remuneration, and
(b) allowances and expenses,
as the Scottish Ministers may determine.

15

Chief executive and other employees
8 (1)

20

SCSWIS is to employ a chief executive.

(2)

The chief executive may not be a member of SCSWIS.

(3)

The chief executive is, with the approval of the Scottish Ministers, to be appointed by
SCSWIS on such terms and conditions as SCSWIS may, with such approval, determine.

(4)

SCSWIS may (subject to any directions given under sub-paragraph (5)) appoint such
other employees on such terms and conditions as SCSWIS may determine.

(5)

The Scottish Ministers may give directions to SCSWIS as regards—
(a) the appointment of employees under sub-paragraph (4), and
(b) the terms and conditions of their employment.

25

(6)

SCSWIS may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment,
(b) make payments or contributions towards the provision,
(c) provide and maintain schemes (whether contributory or not) for the payment,
of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of SCSWIS, as it may determine.

30

(7)

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Committees
35

9 (1)

SCSWIS may establish committees for any purpose relating to its functions.
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(2)

SCSWIS is to determine the composition of its committees.

(3)

SCSWIS may appoint persons who are not members of SCSWIS to be members of a
committee; but such persons are not entitled to vote at meetings of the committee.

(4)

A committee of SCSWIS is to comply with any directions given to it by SCSWIS.

Procedure and meetings
10 (1)

SCSWIS may determine its own procedure and that of its committees, including a
quorum for meetings.

(2)

The validity of any proceedings of SCSWIS, or any of its committees, is not affected by
a vacancy in membership nor by any defect in the appointment of a member.

(3)

Members of—
(b) the Scottish Executive and persons authorised by the Scottish Ministers,
(c) Healthcare Improvement Scotland and persons authorised by it,
(d) the Scottish Social Services Council and persons authorised by it,
may attend and take part in meetings of SCSWIS or any of its committees, but are not
entitled to vote at such meetings.

15

General powers
11 (1)
(2)

SCSWIS may do anything which appears to be necessary or expedient for the purpose
of, or in connection with, or which appears conducive to, the exercise of its functions.
In particular, SCSWIS may—
(a) enter into contracts,

20

(b) with the consent of the Scottish Ministers—
(i)

borrow money,

(ii) acquire and dispose of land,
(iii) borrow sums in sterling by way of overdraft for the purpose of meeting a
temporary excess of expenditure over sums otherwise available to meet that
expenditure.

25

Delegation of functions
12 (1)

SCSWIS may, subject to sub-paragraphs (2) and (3), authorise—
(a) the chief executive,
(b) any other employee,

30

(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.
(2)
35

SCSWIS may not authorise any of the following functions to be exercised by any other
person—
(a) the approval of annual reports and accounts,
(b) the approval of any budget or other financial plan.
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(3)

97

Sub-paragraph (1) does not affect the responsibility of SCSWIS for the exercise of its
functions.

Location of office
13

SCSWIS’s determination of the location of its office premises is subject to the approval
of the Scottish Ministers.

5

Accounts
14 (1)

SCSWIS must—
(a) keep proper accounts and accounting records,
(b) prepare in respect of each financial year a statement of accounts, and
(c) send a copy of the statement to the Scottish Ministers,

10

and must do so in accordance with any directions the Scottish Ministers may give.
(2)

SCSWIS must send the statement of accounts to the Auditor General for Scotland for
auditing.

Reports
15

15 (1)

As soon as practicable after the end of each financial year, SCSWIS must prepare a
report which is—
(a) to provide information on the discharge of SCSWIS’s functions during that year,
and
(b) to include a copy of the statement of accounts for that year audited by the Auditor
General for Scotland.

20

(2)

SCSWIS must—
(a) publish the report,
(b) lay a copy of the report before the Scottish Parliament,
(c) send a copy of the report to the Scottish Ministers.

25

(3)

SCSWIS may publish such other reports and information on matters relevant to the
functions of SCSWIS as it considers appropriate.
SCHEDULE 8
(introduced by section 37(2))
CARE SERVICES: DEFINITIONS

30

1 (1)

A “support service” is a service provided, by reason of a person’s vulnerability or need
(other than vulnerability or need arising by reason only of that person being of a young
age), to that person or to someone who cares for that person by—
(a) a local authority;
(b) any person under arrangements made by a local authority;
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(c) a health body; or
(d) any person if it includes personal care or personal support.
(2)

But—
(a) the expression does not include a care home service, an independent health care
service (within the meaning of section 10F of the National Health Service
(Scotland) Act 1978 (c. 29)), a service which provides overnight accommodation,
an adoption service, a fostering service or a service excepted from this definition
by regulations,

5

(b) paragraphs (c) and (d) do not apply where the provider is a health body acting in
exercise of functions conferred by the National Health Service (Scotland) Act
1978 (c.29),

10

(c) paragraph (d) does not apply if the provider is an individual who personally and
solely gives the care or support in question.
2

A “care home service” is a service which provides accommodation, together with
nursing, personal care or personal support, for persons by reason of their vulnerability or
need; but the expression does not include—

15

(a) a hospital;
(b) a public, independent or grant-aided school; or
(c) a service excepted from this definition by regulations.
20

3

A “school care accommodation service” is a service which is provided to a pupil by an
education authority or the managers of an independent or grant-aided school, or by any
person under arrangements made by any such authority or managers—
(a) for the purpose of the pupil being in attendance at a public, independent or grantaided school; and
(b) which consists of the provision, in a place in or outwith the school, of residential
accommodation,

25

but a service may be excepted from this definition by regulations.
4

A “nurse agency” is a service which consists of or includes supplying, or introducing to
persons who use the service, registered nurses, registered midwives or registered health
visitors; but a service may be excepted from this definition by regulations.

5 (1)

A “child care agency” is a service which consists of or includes supplying, or
introducing to persons who use the service, child carers; but the expression does not
include a nurse agency and a service may be excepted from this definition by
regulations.

30

(2)

35

In sub-paragraph (1), “child carer” means a person who—
(a) whether or not for reward; and
(b) whether on a day-to-day or on an occasional basis,
looks after a child wholly or mainly in the home of the child’s parents.

6
40
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(b) is approved by the Scottish Ministers for that purpose.
7

An “offender accommodation service” is a service which consists of giving advice,
guidance or assistance to persons who have been provided with accommodation under
subsection (1)(b) or (c) of section 27 of the Social Work (Scotland) Act 1968 (c.49)
(supervision and care of persons put on probation or released from prison etc.); but the
expression does not include a support service.

8 (1)

An “adoption service” is any service which is—

5

(a) provided by a local authority under subsection (1) of section 1 of the Adoption
and Children (Scotland) Act 2007 (asp 4); or
(b) provided by a person other than a local authority and which consists of, or
includes, services mentioned in subsection (4) of that section (the reference in
subsection (5) of that section to a local authority being taken, for the purposes of
this paragraph, to be a reference to a person other than a local authority), (whether
the person functions generally or in relation to a service provided, under that
section).

10

15

(2)

For the purpose of sub-paragraph (1)(b)—
(a) the making by a person of arrangements for the adoption of a child by a relevant
person, or
(b) the placing by a person of a child for adoption with a relevant person,
is not an adoption service.

20

(3)

In sub-paragraph (2), “relevant person” means—
(a) a parent of the child,
(b) any other relative of the child, or
(c) where a parent of the child is a member of a relevant couple, the other member of
the couple.

25

(4)

In sub-paragraph (3)—
“relative” has the meaning given by section 119(1) of the Adoption and Children
(Scotland) Act 2007 (asp 4);
“relevant couple” is to be construed in accordance with section 29(3) of that Act.

30

9

A “fostering service” is a service which is provided by—
(a) a local authority under paragraph (a) of section 26(1) of the Children (Scotland)
Act 1995 (c.36) (fostering of children looked after by a local authority);

35

(b) a person other than a local authority and which consists of, or includes, the
making of arrangements for or in connection with the performance of functions
assigned to a local authority—
(i)

under that paragraph; or

(ii) by virtue of section 5(2) to (4) of the Social Work (Scotland) Act 1968
(c.49) (regulations relating to performance of functions assigned to a local
authority under that Act); or
40

(c) a local authority and which consists of, or includes, the functions assigned to the
authority by sections 3 and 8 to 10 of the Foster Children (Scotland) Act 1984
(c.56) (ensuring well-being etc. of certain privately fostered children).


105

100
10

Public Services Reform (Scotland) Bill
Schedule 8—Care services: definitions
The services mentioned—
(a) in paragraph 9(a) and (b) and registered under this Part may be collectively
referred to as the “Scottish public fostering service”;
(b) in paragraph 9(c) and so registered may be collectively referred to as the “Scottish
private fostering service”.

5

11

An “adult placement service” is a service which consists of, or includes, arranging for
the provision of accommodation for an adult (that is to say for a person who has attained
the age of eighteen years), together with—
(a) personal care;
(b) personal support; or

10

(c) counselling, or other help, provided other than as part of a planned programme of
care,
by reason of the person’s vulnerability or need, by placing the person with a family or
individual; but a service may be excepted from this definition by regulations.
15

12 (1)

(2)

“Child minding” means, subject to sub-paragraphs (2) and (3) and paragraph 14(a),
looking after one or more children on domestic premises for reward and “act as a child
minder” is to be construed accordingly; but a service may be excepted from those
definitions by regulations.
For the purposes of sub-paragraph (1), a person who—
(a) is the parent, or a relative, of a child;

20

(b) has parental responsibilities (within the meaning given by section 1(3) of the
Children (Scotland) Act 1995 (c. 36)) relating to the child;
(c) is a foster parent with whom a child is placed by a local authority; or
(d) maintains a foster child (within the meaning of the Foster Children (Scotland) Act
1984 (c. 56)),

25

does not act as a child minder when looking after that child.
(3)

For the purposes of sub-paragraph (1), where a person—
(a) looks after a child for the parents of the child and the work consists of looking
after the child wholly or mainly in the parents’ home; or
(b) looks after a child for the parents of the child (the “first parents”) and another
child for the different parents of that other child (the “second parents”) and the
work consists of looking after the children wholly or mainly in the first parents’
home or in the second parents’ home, or in both those homes,

30

that work is not child minding.
35

13

“Day care of children” means, subject to paragraphs 14(b) to 17, a service which
consists of any form of care (whether or not provided to any extent in the form of an
educational activity), supervised by a responsible person and not excepted from this
definition by regulations, provided for children, on premises other than domestic
premises, during the day (whether or not it is provided on a regular basis or commences
or ends during the hours of daylight).

14

For the purposes of—

40
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(a) paragraph 12(1), a person does not act as a child minder;
(b) paragraph 13, a person does not provide day care of children,
unless the period, or the total of periods, during which the service is provided exceeds
two hours in any day.
5

15 (1)

Where a person provides a service for children in particular premises on less than six
days in any year, that provision is not day care of children for the purposes of paragraph
13 if the person has notified SCSWIS in writing, before the first occasion on which the
service is so provided in that year, of the intention so to provide it.

(2)

In sub-paragraph (1), “year” means the year beginning with the day on which the service
is (after the commencement of this section) first provided in the premises concerned;
and thereafter any year beginning with the anniversary of that day.

10

15

16

For the purposes of paragraph 13, a service which consists of looking after children who
are patients in a hospital and is provided as part of the medical treatment which they are
receiving there is not day care of children.

17

For the purposes of paragraph 13, a person does not provide day care of children
where—
(a) the children are of school age;
(b) the service is provided—
(i)

wholly or mainly in a public, independent or grant-aided school; and

(ii) as part of the school’s activities, and

20

(c) the person is—
(i)

the education authority managing the school,

(ii) the person carrying on the school, or
(iii) a person employed to work at the school and authorised to provide the
service as part of the school’s activities.

25

18

Expressions used in paragraph 2(b), 3 or 17 have the meanings given by section 135(1)
of the Education (Scotland) Act 1980 (c. 44).

19

A “housing support service” is a service which provides support, assistance, advice or
counselling to a person who has particular needs, with a view to enabling that person to
occupy residential accommodation as a sole or main residence; but a service may be
excepted from this definition by regulations and such residential accommodation does
not include accommodation specified as excepted accommodation in regulations under
section 91(9) of the Housing (Scotland) Act 2001 (asp 10).

20

In this Part, unless the context otherwise requires—

30

35

40

“someone who cares for” (or “a person who cares for”) a person, means someone
who, being an individual, provides on a regular basis a substantial amount of care
for that person, not having contracted to do so and not doing so for payment or in
the course of providing a care service;
“vulnerability or need”, in relation to a person, means vulnerability or need arising
by reason of that person—
(a)

being affected by infirmity or ageing;


107

102

Public Services Reform (Scotland) Bill
Schedule 9—Social work services functions: specified enactments
(b) being, or having been, affected by disability, illness or mental disorder;
(c)

being, or having been, dependent on alcohol or drugs; or

(d) being of a young age;
5

10

“personal care” means care which relates to the day to day physical tasks and
needs of the person cared for (as for example, but without prejudice to that
generality, to eating and washing) and to mental processes related to those tasks
and needs (as for example, but without prejudice to that generality, to
remembering to eat and wash); and
“personal support” means counselling, or other help, provided as part of a planned
programme of care.
SCHEDULE 9
(introduced by section 38)
SOCIAL WORK SERVICES FUNCTIONS: SPECIFIED ENACTMENTS
Part 4 of the Children and Young Persons (Scotland) Act 1937 (c. 37)

15

Sections 22(2) to (5A) and (8), 26(2) to (4), 43, 45, 47 and 48 of the National Assistance
Act 1948 (c. 29)
Disabled Persons (Employment) Act 1958 (c. 33)
Section 11 of the Matrimonial Proceedings (Children) Act 1958 (c. 40)
Social Work (Scotland) Act 1968 (c. 49)

20

Social Work (Scotland) Act 1968 as read with sections 1 and 2(1) of the Chronically
Sick and Disabled Persons Act 1970 (c. 44) and the Disabled Persons (Services,
Consultation and Representation) Act 1986 (c. 33)
Children Act 1975 (c. 72)

25

Sections 21 to 23 of the Health and Social Services and Social Security Adjudications
Act 1983 (c. 41)
Foster Children (Scotland) Act 1984 (c. 56)
Sections 38(b) and 235 of the Housing (Scotland) Act 1987 (c. 26)
Part 2 of the Children (Scotland) Act 1995 (c. 36)
Section 51 of the Criminal Procedure (Scotland) Act 1995 (c. 46)

30

Section 10 of the Adults with Incapacity (Scotland) Act 2000 (asp 4)
Community Care and Health (Scotland) Act 2002 (asp 5)
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
Adoption and Children (Scotland) Act 2007 (asp 4)
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SCHEDULE 10
(introduced by section 89)
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND: MODIFICATIONS OF ENACTMENTS
Amendments of Regulation of Care (Scotland) Act 2001 (asp 8)
5

1

The Regulation of Care (Scotland) Act 2001 is amended as follows.

2

In section 53(2)(b) (codes of practice), for “the Commission” substitute “Social Care
and Social Work Improvement Scotland”.

3

In section 59 (general principles)—
(a) in subsection (1) the words “, the Commission” are repealed,
(b) after subsection (4), insert—

10

“(5)
4

In subsection (2), “care service” means a care service as defined in section
37(1) of the Public Services Reform (Scotland) Act 2009 (asp 00).”.

In section 60 (grants)—
(a) in subsection (1), the words “the Commission or to” are repealed,
(b) in paragraph (a) of that subsection, for “body in question” substitute “Council”,

15

(c) in paragraph (b) of that subsection, for “that body” substitute “the Council”.
5

In section 61 (guarantees)—
(a) in subsection (1), the words “the Commission or” are repealed,
(b) in subsection (4), the words “the Commission, or as the case may be” are
repealed.

20

6

In section 62 (duty of consultation)—
(a) the words “Commission and the” are repealed,
(b) the word “each” is repealed,
(c) for the words “the other” substitute “Social Care and Social Work Improvement
Scotland”,

25

(d) for the words “body exercising the function” substitute “Council”.
7

In section 63 (guidance as to consultation)—
(a) the words “the Commission and to” are repealed,
(b) for the words “body in question” substitute “Council”.

30

8

In section 64 (complaints, inquiries and maladministration)—
(a) in subsection (1)—
(i)

for the words “The Commission and the Council shall each” substitute
“The Council shall”,

(ii) for the words “body in question” substitute “Council”,
35

(b) in subsection (2), for the words “body in question” substitute “Council”,
(c) in subsection (3), for the words “body in question” substitute “Council”,
(d) in subsection (4), for the words “body in question” substitute “Council”.
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In section 65 (inquiries)—
(a) in subsection (1)—
(i)

in paragraph (a), the words “by the Commission or” are repealed,

(ii) paragraph (b) and the word “or” immediately preceding it are repealed,
(b) subsection (2) is repealed,

5

(c) in subsection (4), paragraph (b) is repealed,
(d) in subsection (6)—
(i)

the words “(2) or” are repealed,

(ii) paragraph (a) and the word “or” immediately following it are repealed,
(e) in subsection (7)—

10

(i)

the words “by the Commission or” are repealed,

(ii) for the words “(2), or as the case may be (3),” substitute “(3)”,
(iii) for the words “body in question” substitute “Council”,
(iv) for the words “that body” substitute “the Council”,
(v) for the word “body”, in the third place it occurs, substitute “Council”,

15

(f) in subsection (9), paragraph (a) and the word “or” immediately following it are
repealed.
Repeals
10
20

The enactments mentioned in the first column of the following table are repealed to the
extent specified in the second column.
Enactment

Extent of repeal

Regulation of Care (Scotland) Act Parts 1 and 2.
2001 (asp 8)
Schedule 1.

25

Joint Inspection of Children’s The whole Act.
Services and Inspection of Social
Work Services (Scotland) Act 2006
(asp 3)
Adoption and Children (Scotland) Section 7.
Act 2007 (asp 4)

30

35

SCHEDULE 11
(introduced by section 91(1))
HEALTHCARE IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC.
After Schedule 5 to the National Health Service (Scotland) Act 1978 (c. 29) there is
inserted—
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“SCHEDULE 5A
(introduced by section 10A(5))
HEALTHCARE IMPROVEMENT SCOTLAND
Status
5

1 (1)

Healthcare Improvement Scotland is a body corporate.

(2)

HIS is not to be regarded as a servant or agent of the Crown, or as having any
status, immunity or privilege of the Crown, nor are its members or its
employees to be regarded as civil servants.

(3)

HIS’s property is not to be regarded as property of, or held on behalf of, the
Crown.

10

Membership of HIS
2 (1)

HIS is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair HIS;
(b) the person appointed under paragraph 2(1)(a) of schedule 7 of the Public
Services Reform (Scotland) Act 2009 (asp 00) to chair Social Care and
Social Work Improvement Scotland; and

15

(c) no fewer than 10 nor more than 13 other members appointed by the
Scottish Ministers.
(2)

The Scottish Ministers may by order amend sub-paragraph (1)(c) by
substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

(3)

In appointing members, the Scottish Ministers are to have regard to the
desirability of including—

20

(a) persons who have experience of, and have shown capacity and capability
in, the provision of services provided under the health service or
independent health care services;

25

(b) persons who use, or have used services provided under the health service
or independent health care services;
(c) persons who have such other skills, knowledge or experience as the
Scottish Ministers consider to be relevant in relation to the exercise of
HIS’s functions.

30

Terms of appointment etc.
3 (1)
35

(2)

Each member of HIS is to be appointed for such period as the Scottish
Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment; but
(b) may, by written notice to the Scottish Ministers, resign office as a
member.

40

(3)

A person is, on ceasing to be a member, eligible for reappointment.


111

106

Public Services Reform (Scotland) Bill
Schedule 11—Healthcare Improvement Scotland: establishment etc.

Removal of members
4

The Scottish Ministers may, by written notice, remove a member from office if
they are satisfied that—
(a) the member—
(i)

5

has been adjudged bankrupt;

(ii) has granted a trust deed for creditors or a composition contract;
(iii) has proposed a voluntary arrangement which has been approved;
(b) the member’s estate has been sequestrated;
(c) the member has been absent from 3 consecutive meetings of HIS without
the permission of HIS;

10

(d) the member is otherwise unfit or unable to discharge the functions of a
member.
Disqualification from membership
5

A person is disqualified from appointment, and from holding office, as a
member of HIS if that person is—

15

(a) a member of the Scottish Parliament;
(b) a member of the House of Commons;
(c) a member of the European Parliament.
Remuneration and allowances for members
20

6

HIS must pay to each of its members such—
(a) remuneration; and
(b) allowances and expenses,
as the Scottish Ministers may determine.

Chief executive and other employees
25

30

7 (1)

HIS is to employ a chief executive.

(2)

The chief executive must be a member of HIS.

(3)

The chief executive is, with the approval of the Scottish Ministers, to be
appointed by HIS on such terms and conditions as HIS may, with such
approval, determine.

(4)

HIS may (subject to any directions given under sub-paragraph (5)) appoint
such other employees on such terms and conditions as HIS may determine.

(5)

The Scottish Ministers may give directions to HIS as regards—
(a) the appointment of employees under sub-paragraph (4); and
(b) the terms and conditions of their employment.

35


112

(6)

HIS may, with the approval of the Scottish Ministers—

Public Services Reform (Scotland) Bill
Schedule 11—Healthcare Improvement Scotland: establishment etc.

107

(a) pay or make arrangements for the payment;
(b) make payments or contributions towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the
payment;
of such pensions, allowances or gratuities to or in respect of any person who is
or has ceased to be an employee of HIS, as it may determine.

5

(7)

10

The reference in sub-paragraph (6) to pensions, allowances and gratuities
includes a reference to pensions, allowances and gratuities by way of
compensation for loss of employment.

Committees
8 (1)

HIS may establish committees for any purpose relating to its functions.

(2)

Subject to section 10Z10, HIS is to determine the composition of its
committees.

(3)

HIS may appoint persons who are not members of HIS to be members of a
committee.

(4)

A committee of HIS is to comply with any directions given to it by HIS.

15

Procedure and meetings

20

9 (1)

HIS may determine its own procedure and that of its committees, including a
quorum for meetings.

(2)

The validity of any proceedings of HIS, or any of its committees, is not
affected by a vacancy in membership nor by any defect in the appointment of a
member.

(3)

Members of—
(a) the Scottish Executive and persons authorised by the Scottish Ministers;
(b) Social Care and Social Work Improvement Scotland and persons
authorised by it,

25

may attend and take part in meetings of HIS or any of its committees, but are
not entitled to vote at such meetings.
General powers
30

10 (1)

(2)

HIS may do anything which appears to be necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the exercise
of its functions.
In particular, HIS may—
(a) enter into contracts;

35

(b) with the consent of the Scottish Ministers—
(i)

borrow money;

(ii) acquire and dispose of land;
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(iii) borrow sums in sterling by way of overdraft for the purpose of
meeting a temporary excess of expenditure over sums otherwise
available to meet that expenditure.
Delegation of functions

5

11 (1)

HIS may, subject to sub-paragraphs (2) and (3) authorise—
(a) the chief executive;
(b) any other employee;
(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.

(2)

10

HIS may not authorise any of the following functions to be exercised by any
other person—
(a) the approval of annual reports and accounts;
(b) the approval of any budget or other financial plan.

(3)
15

Sub-paragraph (1) does not affect the responsibility of HIS for the exercise of
its functions.

Location of office
12

HIS’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers.

Accounts
20

13 (1)

HIS must—
(a) keep proper accounts and accounting records;
(b) prepare in respect of each financial year a statement of accounts; and
(c) send a copy of the statement to the Scottish Ministers,
and must do so in accordance with any directions the Scottish Ministers may
give.

25

(2)

HIS must send the statement of accounts to the Auditor General for Scotland
for auditing.

Reports
14 (1)
30

As soon as practicable after the end of each financial year, HIS must prepare a
report which is—
(a) to provide information on the discharge of HIS’s functions during that
year; and
(b) to include a copy of the statement of accounts for that year audited by the
Auditor General for Scotland.

35

(2)

HIS must—
(a) publish the report;
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(b) lay a copy of the report before the Scottish Parliament;
(c) send a copy of the report to the Scottish Ministers.
(3)

HIS may publish such other reports and information on matters relevant to the
functions of HIS as it considers appropriate.”.
SCHEDULE 12
(introduced by section 91(2))

5

HEALTHCARE IMPROVEMENT SCOTLAND: MODIFICATIONS OF ENACTMENTS
National Health Service (Scotland) Act 1978 (c. 29)

10

1

The National Health Service (Scotland) Act 1978 is amended as follows.

2

In section 2A (duty of Health Boards and others to promote health improvement)—
(a) in subsection (1) after “of”, where it second occurs, insert “HIS and”,
(b) in subsection (2) for “or the Agency” substitute “the Agency or HIS”,
(c) in subsection (3) for “or the Agency” substitute “, the Agency or HIS”.

15

3

In the title to that section, for “and the Agency” substitute “, the Agency and HIS”.

4

In section 2D (equal opportunities), in subsection (1), for “and the Agency” substitute “,
the Agency and (as respects its health service functions only) HIS”.

5

In section 13 (co-operation between Health Boards and other authorities), after
“Boards,” insert “HIS (as respects its health service functions only),”.

6

In section 13A (co-operation in planning of services for disabled persons, the elderly
and others), in subsection (1), after “section” where it third occurs insert “(including
HIS”).

7

In section 15 (supply of goods and services to local authorities, etc.)—

20

(a) after subsection (1), insert—
“(1A) Paragraphs (b) to (e) of subsection (1) apply to HIS (in respect of the exercise
of its health service functions only) as they apply to a Health Board.”,

25

(b) in subsection (2), after “subsection (1)”, insert “(including paragraph (b) as
applied by subsection (1A))”.
8

In section 17A (NHS contracts), after subsection (2)(b) insert—
“(ba) HIS;”.

30

9

In section 77 (default powers), in subsection (1)—
(a) the word “or” immediately following paragraph (a) is repealed,
(b) after paragraph (c) insert “; or
(d) HIS,”.

10
35

In section 78A (powers in case of service failure)—
(a) in subsection (4)—
(i)

the word “or” immediately following paragraph (b) is repealed,
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(ii) after paragraph (c) insert “, or
“(d) HIS.”,
(b) in subsection (5)(a), for “or the Agency” substitute “, the Agency or HIS.”.

11

In section 79 (purchase of land and moveable property), in subsection (3) for “or the
Agency” substitute “, the Agency or (in connection with the exercise of its health
service functions only) HIS”.

12

In section 83 (power of Health Boards and local health councils to hold property on
trust)—

5

(a) in subsection (1), after “Board” insert “, and HIS,”,
(b) after that subsection insert—

10

“(1ZA) Any reference in subsection (1) to a function of HIS is to be construed as a
reference to that body’s health service functions only.”.
13

In section 84 (power of trustees to make payments to Health Boards)—
(a) in subsection (1)—
(i)

15

after “Board”, where it second occurs, insert “or (in connection with the
exercise of its health service functions only) by HIS”,

(ii) after “concerned” insert “or, as the case may be, to HIS”,
(b) in subsection (3), after “Board” insert “or to HIS”.
14

In section 84A (power to raise money, etc. by appeals, collections, etc.)—
(a) in subsection (1) after “Board” insert “ or (in connection with the exercise of its
health service functions only) HIS”,

20

(b) in subsection (3) after “power” insert “ or, as the case may be, by or for the benefit
of HIS,”,
(c) after subsection (4) insert—
“(4A) Subsection (4) applies (subject to the subsections mentioned there) to HIS in
respect of property given in pursuance of this section as it applies to a Health
Board in respect of such property given at the instance of the Health Board.”.

25

(d) in subsection (5)—
(i)

after “Board”, where it first occurs, insert “or by HIS”,

(ii) at the end insert “ or, as the case may be, of HIS as HIS thinks fit.”,

30

(e) in subsection (6)—
(i)

after “Board”, where it first occurs, insert “or by HIS”,

(ii) in paragraph (a) after “Board” insert “or, as the case may be, HIS”,
(iii) in paragraph (b) after “Board”, where it first occurs, insert “or by HIS”,
(iv) at the end insert “or, as the case may be, any of the health service functions
of HIS as HIS thinks fit.”,

35

(f) in subsection (7) after “Board” insert “or, as the case may be, HIS”.
15

In section 85AA (means of meeting expenditure of Health Boards out of public funds)—
(a) in subsection (3)—
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(i)

111

after “Board”, where it first occurs, insert “and to HIS”,

(ii) after “Board”, where it second occurs, insert “or, as the case may be, HIS”,
(b) in subsection (4)(a) after “functions” insert “or, as the case may be, by HIS of its
health service functions,”,
(c) in subsection (6) after “Board” insert “or to HIS”,

5

(d) in subsection (8)—
(i)

after “Board”, where it first occurs, insert “or to HIS”,

(ii) after “subsection” insert “and HIS, when directions are so given to it,”.
16

In section 85 (expenses of certain bodies)—
(a) in subsection (1), after paragraph (e) insert—

10

“(ea) HIS;”,
(b) after that subsection insert—
“(1A) The reference in subsection (1) to the functions of HIS is to be construed as a
reference to that body’s health service functions only.”.
15

17

In section 85A (financial duties of bodies referred to in section 85)—
(a) after subsection (1) insert—
“(1A) References to “functions” in subsection (1) are, in the application of that
subsection to HIS, to be construed as references to HIS’s health service
functions only.”,
(b) in subsection (4)(a), after “Board” insert “, HIS”.

20

18

In section 85B (schemes for meeting losses and liabilities etc. of certain health service
bodies)—
(a) in subsection (2) after paragraph (e) insert—
“(ea) HIS;”,
(b) after that subsection insert—

25

“(2A) The reference—
(a) in paragraph (a) of subsection (1) to property of HIS is to be construed as
a reference to property held by HIS in connection with the exercise of its
health service functions;
(b) in paragraph (b) of that subsection to the functions of HIS is to be
construed as a reference to the health service functions of that body.”,

30

(c) in subsection (3)(a) after “Agency” insert “HIS”,
(d) in subsection (4)(b) after “Agency” insert “, HIS”.
19
35

In section 86 (accounts of Health Boards and the Agency)—
(a) in subsection (1)—
(i)

after paragraph (b) insert—

“(ba) HIS;”,
(ii) after “them” insert “(in the case of HIS, in connection with the exercise of
that body’s health service functions only)”,
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(b) in each of subsections (3) and (4), for “and (b)” substitute “, (b) and (ba)”.

20

In section 87 (regulation of financial arrangements of Health Boards)—
(a) in subsection (1), after “Agency” insert “HIS”,
(b) after subsection (3) add—
“(4) In relation to HIS, the references—

5

(a) in subsection (1) to payments;
(b) in subsection (2) to arrangements and affairs; and
(c) in subsection (3) to affairs,
are to be construed as references to payments, arrangements and affairs for or
in connection with the exercise by HIS of its health service functions only.”.

10

21

In section 105 (orders, regulations and directions), in subsection (3)—
(a) after “under”, where it first occurs, insert “section 10N, section 10Z2 or”,
(b) after “under”, where it second occurs, insert “section 10G or”.

22
15

In section 108 (interpretation and construction), after the definition of “health service
hospital” insert—
“HIS” has the meaning indicated in section 10A;”.

National Health Service and Community Care Act 1990 (c. 19)
23

In the National Health Service and Community Care Act 1990, in subsection (7) of
section 60 (removal of Crown immunity), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland established under section 10A of that
Act;”.

20

Smoking, Health and Social Care (Scotland) Act 2005 (asp 13)
24
25

In section 30 of the Smoking, Health and Social Care (Scotland) Act 2005
(implementation of certain decisions under the Regulation of Care (Scotland) Act 2001),
subsection (2) is repealed.
SCHEDULE 13
(introduced by section 92)
SCRUTINY FUNCTIONS: PERSONS ETC. SUBJECT TO USER FOCUS DUTY
Accounts Commission for Scotland

30

Drinking Water Quality Regulator for Scotland
Healthcare Improvement Scotland
Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77)

35
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Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors
of Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5)
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Schedule 14—Scrutiny functions: persons etc. subject to duty of co-operation

113

Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed
by Her Majesty under the Education (Scotland) Act 1980 (c. 44))
5

Mental Welfare Commission for Scotland
Office of the Scottish Charity Regulator
Scottish Road Works Commissioner
Social Care and Social Work Improvement Scotland

10

SCHEDULE 14
(introduced by section 94)
SCRUTINY FUNCTIONS: PERSONS ETC. SUBJECT TO DUTY OF CO-OPERATION
Accounts Commission for Scotland
Healthcare Improvement Scotland

15

Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77)
Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors
of Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5)

20

Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed
by Her Majesty under the Education (Scotland) Act 1980 (c. 44))
Mental Welfare Commission for Scotland
Social Care and Social Work Improvement Scotland
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Public Services Reform (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to make provision for the purpose of simplifying public
bodies, including the transfer and delegation of certain functions, the dissolution of certain
bodies and provision in relation to the regulation of officers of court; to enable provision to
be made for the purpose of improving the exercise of public functions and for removing and
reducing burdens resulting from legislation; to establish Creative Scotland with functions in
relation to the arts and culture and industries and other activity the focus of which is the
application of creative skills; to establish Social Care and Social Work Improvement Scotland
with scrutiny functions in relation to care services and social work services; to establish
Healthcare Improvement Scotland with scrutiny and other functions in relation to services
provided under the National Health Service and independent health care services; to make
provision about the exercise of scrutiny functions by certain bodies, including provision in
respect of the involvement of users of scrutinised services, co-operation and joint inspections;
to amend Part 2 of the Public Finance and Accountability (Scotland) Act 2000 in relation to
audit authorities and audit reports and examinations under that Part; to make provision in
relation to indemnity insurance for charity trustees; and for connected purposes.

Introduced by:
On:
Supported by:
Bill type:
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SP Bill 26

John Swinney
28 May 2009
Michael Russell
Executive Bill

Session 3 (2009)

PUBLIC SERVICES REFORM (SCOTLAND) BILL
(SP BILL 26 (SESSION 3))
BHILE ATH-LEASACHAIDH SHEIRBHEISEAN
POBLACH (ALBA)
(PA BILE 26 (SEISEAN 3))
The above Bill was introduced into the Parliament on 28 May 2009, together with the
following accompanying documents:
•
•
•
•
•

Explanatory Notes;
a Financial Memorandum;
the Presiding Officer’s statement on legislative competence;
the Scottish Government’s statement on legislative competence; and
a Policy Memorandum.

The Scottish Government has arranged for the following translations into Gaelic of the text
of Part 3 of the Bill and those parts of the Explanatory Notes and Policy Memorandum which
relate to Creative Scotland. In each translation, the numbering used in the English-language
document has been followed.
The translations should not be relied upon in assessing the legal effect the Bill would have if
enacted. Parliamentary proceedings on the Bill will be on the basis of the Bill itself (that is,
the English-language version); the translation is provided for information only.
-------------------------------------------------------------------------------------------------------Chaidh am Bile seo a thoirt a-steach dhan Phàrlamaid air 28 Cèitean 2009, cuide ris na
pàipearan a leanas:
•
•
•
•
•

Notaichean Mìneachail;
Meòrachan Ionmhasail;
Aithris a' Cheannaird air comas reachdail;
Aithris an Oifigeir Riaghlaidh air comas reachdail; agus
Meòrachan Poileasaidh.

Rinn Riaghaltas na h-Alba ullachadh airson nan eadar-theangachaidhean a leanas gu
Gàidhlig de theacsa Pàirt 3 den Bhile agus na pàirtean de na Notaichean Mìneachail agus den
Mheòrachan Poileasaidh co-cheangailte ri Alba Chruthachail. Anns gach eadar-
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theangachadh, thathar air cumail ri na h-àireamhan air an cleachdadh san sgrìobhainn
Bheurla.
Cha bu chòir earbsa a chur sna h-eadar-theangachaidhean ann am measadh dè a’ bhuaidh
laghail a bhiodh aig a’ Bhile nam biodh e air achdachadh. Bidh cùisean Pàrlamaid a thaobh
a’ Bhile air am bonntachadh air a’ Bhile fhèin (’s e sin, an dreachd Beurla); tha an t-eadartheangachadh airson fiosrachadh a-mhàin.
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PÀIRT 3
ALBA CHRUTHACHAIL
Alba Chruthachail
26

Stèidheachadh Alba Chruthachail

(1)

Tha buidheann air a stèidheachadh a bhios air ainmeachadh mar Alba Chruthachail.

(2)

Tha èifeachd aig pàipear-taice 5 (a tha a’ dèanamh ullachadh a bharrachd mu inbhe, bunreachd, cùisean msaa. Alba Chruthachail).

27

Dleastanasan coitcheann Alba Chruthachail

(1)

'S iad dleastanasan coitcheann Alba Chruthachail—
(a) aithneachadh, cuideachadh agus leasachadh càileachd agus sàr-mhathas anns na healain agus cultar bho dhaoine a tha an sàs ann an iomairtean ealain agus
cruthachaidh eile,
(b) adhartachadh air tuigse, meas agus tlachd às na h-ealain agus cultar,
(c) àireamh cho mòr ’s a ghabhas de dhaoine a mhisneachadh gu bhith a’ cleachdadh nan
ealan agus cultair, agus a’ com-pàirteachadh annta,
(d) coileanadh, cho fad ’s a ghabhas dèanamh, luach agus buannachdan (gu sònraichte,
luach agus buannachdan nàiseanta agus eadar-nàiseanta) nan ealan agus cultair,
(e) misneachadh agus cuideachadh iomairtean ealain agus cruthachaidh eile a tha a’ cur
ri tuigse air cultar nàiseanta na h-Alba,
(f) adhartachadh agus cuideachadh ghnìomhachasan agus obair malairt eile leis a’
phrìomh chudrom air cleachdadh sgilean cruthachail.

(2)

Ann an coileanadh na gnìomha a tha air a h-ainmeachadh ann am fo-earrann (1)(c),
feumaidh Alba Chruthachail seo a dhèanamh le sùil ri meudachadh iomadachd nan daoine a
tha a’ cleachdadh nan ealan agus cultar agus a’ com-pàirteachadh annta.

(3)

Faodaidh Alba Chruthachail misneachd agus taic a thoirt do na daoine a tha iad a’ meas
iomchaidh nuair a tha na daoine sin a’ coileanadh gin de na gnìomhan a tha air an
ainmeachadh ann am paragrafan (a) gu (f) de fho-earrann (1) (no gnìomhan co-ionann
riutha).

(4)

Ann am fo-earrann (3), tha “daoine” a’ gabhail a-steach buidhnean de dhaoine.

28

Dleastanasan comhairleachaidh agus eile
(1)

Feumaidh Alba Chruthachail an comhairle, fiosrachadh agus cuideachadh a thoirt do
Mhinistearan na h-Alba a bhiodh riatanach dhaibh an co-cheangal ri—
(a) na h-ealain agus cultar,
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(b) gnìomhachasan agus obair malairt eile leis a’ phrìomh chudrom air cleachdadh
sgilean cruthachail,
(c) coileanadh gin sam bith de dhleastanasan Alba Chruthachail.
(2)

Faodaidh Alba Chruthachail an comhairle agus fiosrachadh eile a thoirt do Mhinistearan na
h-Alba a tha iad a’ meas iomchaidh an co-cheangal ri na cùisean a tha air an ainmeachadh
ann am fo-earrann (1)(a), (b) agus (c).

(3)

Faodaidh Alba Chruthachail an comhairle, fiosrachadh agus cuideachadh a mheasas iad
iomchaidh a thoirt do dhaoine eile mar a mheasas iad iomchaidh an co-cheangal ri (a) na h-ealain agus cultar,
(b) gnìomhachasan agus obair malairt eile leis a’ phrìomh chudrom air cleachdadh
sgilean cruthachail.

(4)

Feumar comhairle, fiosrachadh no cuideachadh sam bith fo fho-earrann (1) no (2) a thoirt
seachad anns an dòigh a cho-dhùineas Ministearan na h-Alba.

(5)

Ann am fo-earrann (3), tha “daoine” a’ gabhail a-steach buidhnean de dhaoine.

29

Tabhartasan agus iasadan
(1)

Faodaidh Ministearan na h-Alba tabhartasan a thoirt do dh'Alba Chruthachail.

(2)

A thuilleadh air tabhartasan sam bith a thugadh seachad fo fho-earrann (1), faodaidh
Ministearan na h-Alba tabhartasan a thoirt do dh’Alba Chruthachail airson adhbharan
sònraichte.

(3)

Tha tabhartas fo fho-earrann (1) no (2): fo smachd nan cumhachan (a' gabhail a-steach
cumhachan a thaobh ath-dhìolaidh) a cho-dhùineas Ministearan na h-Alba.

(4)

Faodaidh Alba Chruthachail tabhartasan agus iasadan a thoirt do na daoine a mheasas iad
iomchaidh airson, co-cheangailte ri, no a dh'fhaodadh cuideachadh le coileanadh nan
dleastanasan aca.

(5)

Tha tabhartas no iasad fo fho-earrann (4) fo smachd nan cumhachan (a' gabhail a-steach
cumhachan a thaobh ath-dhìolaidh) a cho-dhùineas Alba Chruthachail.

(6)

Faodaidh Alba Chruthachail taic airgid a thoirt seachad fo fho-earrann (4) a-mhàin.

30

Stiùireadh agus treòrachadh
(1)

Faodaidh Ministearan na h-Alba treòrachadh (coitcheann no sònraichte) a thoirt do dh'Alba
Chruthachail mu choileanadh nan dleastanasan aca.

(2)

Ach chan fhaod Ministearan na h-Alba treòrachadh a thoirt seachad a bhuineas do
bhreithneachadh ealain no cultair a thaobh coileanadh ghnìomhan Alba Chruthachail fo
earrann 27(1) no (3), 28(3) no 29(4).

(3)

Feumaidh Alba Chruthachail—
(a) gèilleadh do threòrachadh sam bith a bheir Ministearan na h-Alba dhaibh fon Phàirt
seo,
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(b) aire a thoirt do stiùireadh sam bith bho Ministearan na h-Alba an co-cheangal ri
coileanadh nan dleastanasan aca.
(4)

Faodaidh Ministearan na h-Alba treòrachadh sam bith a thugadh fon Phàirt seo
atharrachadh no ais-ghairm.
Measgaichte agus coitcheann

31

Sgaoileadh Comhairle Ealain na h-Alba
(1)

Tha Comhairle Ealain na h-Alba air a sgaoileadh agus tha a' chòir a stèidhich am buidheann
sin air a h-ais-ghairm.

(2)

Ann am fo-earrann (1), 's e a' "chòir" a' Chòir Rìoghail a bhuilich a' Bhanrigh air 8 Gearran
1994.

32

Tar-ghluasad luchd-obrach msaa.
(1)

Le èifeachd bhon cheann-là air am bi earrann 31 air a cur an gnìomh—
(a) tha neach-obrach sam bith a bhios aig—
(i) Comhairle Ealain na h-Alba dìreach ron cheann-là sin, no
(ii) Sgrion na h-Alba dìreach ron cheann-là sin,
air a ghluasad gu Alba Chruthachail,
(b) tha seilbh sam bith (a’ gabhail a-steach còraichean) agus fiachan—
(i) a bhios aig Comhairle Ealain na h-Alba dìreach ron cheann-là sin,
(ii) no a bhios aig Sgrion na h-Alba dìreach ron cheann-là sin,
air an gluasad gu, agus air am buileachadh air, Alba Chruthachail.

(2)

A thaobh cunnradh obrach neach a tha air a ghluasad mar thoradh air fo-earrann (l)(a)—
(a) chan eil an gluasad ga thoirt gu crìch, agus
(b) tha èifeachd aige bhon cheann-là ghluasaid mar gum biodh e dèante air tùs eadar an
neach sin agus Alba Chruthachail.

(3)

Gun bheum do fho-earrann (2), far a bheil neach air a thar-ghluasad mar thoradh air foearrann (1)(a) —
(a) tha còraichean, cumhachdan, dleastanasan agus fiachan sam bith aig Comhairle
Ealain na h-Alba no, aig Sgrion na h-Alba, fo chunnradh obrach an neach sin no an
co-cheangal ris air an gluasad gu Alba Chruthachail air ceann-là a’ ghluasaid, agus
(b) feumar dèiligeadh ri nì sam bith a rinneadh ron cheann-là sin le Comhairle Ealain na
h-Alba, no le Sgrion na h-Alba, no an co-cheangal riutha, a thaobh an neach sin no a’
chunnraidh bhon cheann-là sin mar gum biodh e dèante le no an co-cheangal ri Alba
Chruthachail.

(4)

Chan eil fo-earrannan (1) gu (3) a' toirt buaidh air còir sam bith a tha aig neach sam bith air
a ghluasad san dòigh sin air a chunnradh obrach a thoirt gu crìch ma tha na cumhachan
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obrach gu lèir air an atharrachadh gu ire a tha a' dèanamh cron air an neach sin; ach chan
fhaodar smaoineachadh gun robh atharrachadh sam bith mar sin air adhbharachadh a-mhàin
le fastaiche eadar-dhealaichte a bhith aig an neach sin mar thoradh air na fo-earrannan sin.
33

Alba Chruthachail: mion-atharrachadh achdachaidhean
Tha èifeachd aig Pàipear-taice 6 (anns a bheil mion-atharrachadh achdachaidhean
cudromach air a’ Phàirt seo).
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PÀIPEAR-TAICE 5
(air a thoirt a-steach le earrann 26(2))
ALBA CHRUTHACHAIL: STÈIDHEACHADH MSAA.

Inbhe
1

(1)

’S e buidheann corporra a tha ann an Alba Chruthachail.

(2)

Cha bhi Alba Chruthachail ri mheas mar sheirbheiseach no àidseant a' Chrùin, no le inbhe,
dìonachd no pribhleid sam bith bhon Chrùn, agus cha bhi a bhuill no a luchd-obrach rim
meas mar sheirbheisich chatharra.

(3)

Cha bhi cuid Alba Chruthachail ri mheas mar chuid a' Chrùn, no mar chuid a tha ga cumail
às leth a' Chrùin.

Ballrachd Alba Chruthachail
2

(1)

Bidh na buill a leanas ann an Alba Chruthachail—
(a) neach air a chur an dreuchd le Ministearan na h-Alba mar chathraiche air Alba
Chruthachail, agus
(b) aig a' char as lugha 8 agus aig a' char as motha 14 ball eile air an cur an dreuchd le
Ministearan na h-Alba.

(2)

Faodaidh Ministearan na h-Alba le òrdugh a nithear tro ionnstramaid reachdail fo-pharagraf
(1)(b) atharrachadh le bhith a' cur an àite na h-àireimh as lugha no as motha de bhuill airson
na h-ùine a shònraichear ann, àireamh eile a mheasas iad iomchaidh.

(3)

Tha ionnstramaid reachdail anns a bheil òrdugh fo fho-paragraf (2) buailteach a bhith air a
chur às a rèir rùn Pàrlamaid na h-Alba.

Cumhachan cur an dreuchd msaa..
3

(1)

Bidh gach ball de dh'Alba Chruthachail air a chur an dreuchd airson na h-ùine a mheasas
Ministearan na h-Alba iomchaidh.

(2)

Bidh ball—
(a) a' fuireach san dreuchd agus ga fhàgail a rèir nan cùmhnantan is nan cumhachan cur
an dreuchd, ach
(b) faodaidh e, le brath sgrìobhte gu Ministearan na h-Alba, a bhallrachd a leigeil dheth.

(3)

Faodar neach, an dèidh dha sguir a bhith na bhall, ath-shuidheachadh mar bhall.

Toirt à dreuchd
4

Faodaidh Ministearan na h-Alba, le brath sgrìobhte, ball a chur às a dhreuchd ma tha iad
riaraichte gu bheil—
(a) am ball—
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(i) le binn brisidh-creideis air a thoirt a-mach air,
(ii) air gnìomhas-urrais no cùmhnant aonachaidh a dhèanamh le creidearan,
(iii) air ullachadh a mholadh gu saor-thoileach agus air aonta fhaighinn,
(b) oighreachd a' bhuill air a cur gu taobh,
(c) am ball air a bhith neo-làthaireach aig 3 de choinneamhan Alba Chruthachail ann an
sreath gun chead Alba Chruthachail,
(d) am ball neo-fhreagarrach no neo-chomasach ann an dòigh eile air a dhleastanasan
mar bhall a choileanadh.
Di-cheadachadh bho bhallrachd
5

Tha neach di-cheadaichte bho bhith air a chur an dreuchd, agus bho chumail dreuchd, mar
bhall de dh'Alba Chruthachail ma tha an neach sin—
(a) na bhall de Phàrlamaid na h-Alba,
(b) na bhall de Thaigh nan Cumantan, no,
(c) na bhall de Phàrlamaid na h-Eòrpa.

Ìocadh agus cuibhreannan do bhuill
6

Feumaidh Alba Chruthachail pàigheadh do gach ball aige—
(a) an t-ìocadh, agus
(b) na cuibhreannan agus cosgaisean,
a cho-dhùineas Ministearan na h-Alba.

Ceannard agus luchd-obrach eile
7

(1)

Feumaidh Alba Chruthachail ceannard fhastadh.

(2)

Chan fhaod an ceannard a bhith na bhall de dh'Alba Chruthachail.

(3)

Feumaidh an ceannard, le aonta Mhinistearan na h-Alba, a bhith air a chur an dreuchd le
Alba Chruthachail a rèir nan cumhachan a cho-dhùineas Alba Chruthachail, agus len aonta.

(4)

Faodaidh Alba Chruthachail (le ùmhlachd do threòrachadh sam bith air a thoirt fo fhoparagraf (5) luchd-obrach eile fhastadh a rèir nan cumhachan a cho-dhùineas Alba
Chruthachail.

(5)

Faodaidh Ministearan na h-Alba treòrachadh a thoirt do dh'Alba Chruthachail a thaobh—
(a) fastadh luchd-obrach fo fho-paragraf (4), agus
(b) an cùmhnantan agus an cumhachan obrach.

(6)
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(a) pàigheadh no ullachadh a dhèanamh airson pàigheadh,
(b) pàighidhean no cuibhreannan a dh'ionnsaigh an t-solarachaidh,
(c) sgeamaichean ullachadh agus a chumail suas (co-thabhartail no eile) airson,
pàigheadh, nam peinnseanan, cuibhreannan no saor-thiodhlacan a cho-dhùineas iad do no a
thaobh neach sam bith a tha no a bha na neach-obrach aig Alba Chruthachail.
(7)

Tha an t-iomradh ann am fo-pharagraf (6) air peinnseanan, cuibhreannan agus saorthiodhlacan a' gabhail a-steach iomradh air peinnseanan, cuibhreannan agus saorthiodhlacan tro airgead dìolaidh airson call obrach.

Comataidhean
8

(1)

Faodaidh Alba Chruthachail comataidhean a stèidheachadh airson adhbhar sam bith cocheangailte ri na dleastanasan aige.

(2)

'S e Alba Chruthachail a bhios a' co-dhùnadh ciamar a bhios na comataidhean aca air an
dèanamh suas.

(3)

Faodaidh Alba Chruthachail daoine nach eil nam buill de dh'Alba Chruthachail a chur an
dreuchd mar bhuill de chomataidh; ach cha bhi còir bhòtaidh aig na daoine sin aig
coinneamhan na comataidh.

(4)

Feumaidh comataidh de dh'Alba Chruthachail cumail ri treòrachadh sam bith a gheibhear
bho Alba Chruthachail.

Modh-obrach agus choinneamhan
9

(1)

Faodaidh Alba Chruthachail na modhan-obrach a shuidheachadh dhaibh fèin agus do na
comataidhean aca, a' gabhail a-steach cuòram airson coinneamhan.

(2)

Chan eil àite bàn ann am ballrachd no uireasbhaidh sam bith a thaobh ball a chur an
dreuchd a' toirt buaidh air èifeachd chùisean sam bith a bhuineas do dh'Alba Chruthachail,
no gin de na comataidhean aca.

(3)

Faodaidh buill de Riaghaltas na h-Alba agus daoine a tha air an ùghdarachadh le
Ministearan na h-Alba a bhith an làthair aig coinneamhan Alba Chruthachail no gin de na
comataidhean aca, agus pàirt a ghabhail annta, ach chan eil còir bhòtaidh aca aig na
coinneamhan sin.

Cumhachdan coitcheann
10 (1)

(2)

Faodaidh Alba Chruthachail rud sam bith a dhèanamh a tha iad a' meas riatanach no
iomchaidh airson no an co-bhonn ri coileanadh an dleastanasan, no a dh'fhaodadh an
cuideachadh leis.
Gu sònraichte, faodaidh Alba Chruthachail—
(a) com-pàirteachadh ann an gnìomhachas no iomairt gnìomhachais sam bith,
(b) companaidhean (taobh a-staigh brìgh Achd nan Companaidhean 2006 (c. 46)) a
chruthachadh, adhartachadh no fhaotainn (nan aonar no còmhla ri daoine eile)),


129

Bile Ath-leasachaidh Sheirbheisean Poblach (Alba)
Pàirt 3-Alba Chruthachail
(c) com-pàirteachasan a chruthachadh còmhla ri daoine eile,
(d) a dhol an sàs ann an cùmhnantan,
(e) tiodhlacan airgid no seilbh eile a ghabhail,
(f) suimean airgid air nach eilear a' cur feum sa bhad a chur an seilbh an co-cheangal ri
coileanadh a dhleastanasan,
(g) urras carthannais sam bith a ghabhail os làimh no a thoirt gu buil,
(h) comhairle no cuideachadh fhaighinn bho neach sam bith a tha, am beachd Alba
Chruthachail, barrantaichte a thoirt seachad,
(i) rannsachadh a bharrantachadh,
(j) le cead Mhinistearan na h-Alba—
(i) airgead fhaighinn air iasad,
(ii) fearann a cheannach agus a chur bhuapa,
(iii) stèidheachadh bhuidhnean no com-pàirteachadh ann an cur air bhonn
bhuidhnean aig a bheil dleastanasan co-ionann ri Alba Chruthachail,
(iv) cur prìs air bathar no comhairle no seirbheisean eile anns na suidheachaidhean
agus de na suimean a cho-dhùineas Alba ChruthachaiI.
(3)

Airson adhbharan paragraf (g) de fho-pharagraf (2), tha urras na urras carthannais ma tha
na h-adhbharan aige uile taobh a-staigh earrann 7(2) de Achd Bhuidhnean Carthannais agus
Tasgadh Urrasairean (Alba) 2005 (asp 10).

Tiomnadh dhleastanasan
11 (1)

Faodaidh Alba Chruthachail, le ùmhlachd do fho-pharagrafan (2) agus (3),—
(a) an ceannard,
(b) neach-obrach sam bith eile,
(c) gin sam bith de na comataidhean aca,
ùghdarachadh airson coileanadh gin sam bith de na dleastanasan aca, agus chun na h-ire, a
cho-dhùineas iad.

(2)

Chan fhaod Alba Chruthachail ùghdarachadh gin de na dleastanasan a leanas a bhith air an
coileanadh le neach sam bith eile—
(a) aontachadh aithisgean agus cunntasan bhliadhnail,
(b) aontachadh buidseat no plana ionmhais sam bith eile.

(3)
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coileanadh nan dleastanasan aca.
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Suidheachadh oifisean
12

Tha co-dhùnadh Alba Chruthachail mu cait am bi na h-oifisean aca an urra ri aonta bho
Mhinistearan na h-Alba.

Cunntasan
13 (1)

Feumaidh Alba Chruthachail—
(a) cunntasan agus clàran cunntasachd ceart a chumail,
(b) aithris air cunntasan ullachadh a thaobh gach bliadhna ionmhais, agus
(c) lethbhreac den aithris a chur gu Ministearan na h-Alba,
agus feumaidh iad seo a dhèanamh an co-rèir ri treòrachadh sam bith a dh'fhaodadh a
thighinn bho Mhinistearan na h-Alba.

(2)

Feumaidh Alba Chruthachail aithris air cunntasan a chur gu Àrd-neach-sgrùdaidh na h Alba
airson sgrùdadh chunntasan.

Aithisgean
14 (1)

Cho luath 's a ghabhas dèanamh aig ceann gach bliadhna ionmhais, feumaidh Alba
Chruthachail aithisg ullachadh anns a bheil—
(a) fiosrachadh mu choileanadh dleastanasan Alba Chruthachail rè na bliadhna sin, agus
(b) lethbhreac den aithris air cunntasan airson na bliadhna sin air an sgrùdadh le Àrdneach-sgrùdaidh na h-Alba.

(2)

Feumaidh Alba Chruthachail—
(a) an aithisg fhoillseachadh,
(b) lethbhreac den aithisg a chur air beulaibh Pàrlamaid na h-Alba,
(c) lethbhreac den aithisg a chur gu Ministearan na h-Alba.

(3)

Faodaidh Alba Chruthachail aithisgean agus fiosrachadh eile mu chùisean a bhuineas do
dhreuchdan Alba Chruthachail fhoillseachadh mar a mheasas iad iomchaidh.
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PÀIPEAR-TAICE 6
(air a thoirt a-steach le earrann 33)
ALBA CHRUTHACHAIL: MION-ATHARRACHADH ACHDACHAIDHEAN

Achd lnbhean Beusach sa Bheatha Phoblaich msaa. (Alba) 2000 (asp 7)
1

Ann an Achd Inbhean Beusach sa Bheatha Phoblaich msaa. (Alba) 2000, ann am pàipeartaice 3 (buidhnean poblach tionmaichte)—
(a) às dèidh a' chlàraidh co-cheangailte ri ùghdarras ceartas coimhearsnachd cuir—
"Alba Chruthachail",
(b) tha an clàradh co-cheangailte ri Comhairle Ealain na h-Alba air ais-ghairm.

Achd Ombudsman Seirbheisean Poblach na h-Alba 2002 (asp 11)
2

Ann an Achd Ombudsman Seirbheisean Poblach na h-Alba 2002, ann am pàipear-taice 2
(ùghdarrasan liostaichte)—
(a) às dèidh paragraf 21B cuir—
"21C Alba Chruthachail.",
(b) tha paragrafan 36 agus 50 air an ais-ghairm.

Achd Saorsa an Fhiosrachaidh (Alba) 2002 (asp 13)
3

Ann an Achd Saorsa an Fhiosrachaidh (Alba) 2002, ann am pàipear-taice 1 (ùghdarrasan
poblach an Alba)—
(a) às dèidh paragraf 62B cuir—
"62C Alba Chruthachail.",
(b) tha paragrafan 78 agus 98 air an ais-ghairm.

Achd Cur an Dreuchd Phoblach agus Bhuidhnean Poblach msaa. (Alba) 2003 (asp 4)
4

Ann an Achd Cur an Dreuchd Phoblach agus Bhuidhnean Poblach msaa. (Alba) 2003, ann
am pàipear-taice 2 (ùghdarrasan ainmichte)—
(a) às dèidh a' chlàraidh co-cheangailte ri Bòrd na Gàidhlig cuir—
"Alba Chruthachail",
(b) tha na clàraidhean co-cheangailte ri—
(i) Comhairle Ealain na h-Alba, agus
(ii) Sgrion na h-Alba,
air an ais-ghairm.
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EXPLANATORY NOTES
INTRODUCTION
2. These Explanatory Notes have been prepared by the Scottish Government in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to be,
a comprehensive description of the Bill. So where a section or schedule, or a part of a section or
schedule, does not seem to require any explanation or comment, none is given.
BACKGROUND
4. The overarching purpose of this Bill is to help simplify and improve the landscape of
Scottish public bodies, to deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland.
5. In reforming Scotland’s public services landscape, the Scottish Government’s stated
approach is:
•
•
•
•

to streamline decision making and improve transparency;
to bring together organisations with similar skills, expertise and processes;
to stop activity that no longer contributes to the public purpose; and
to apply tough tests to the creation of any new bodies.

6. The provisions in this Bill will facilitate those aims, by providing for the dissolution of
certain public bodies; the transfer or delegation of certain specific functions between public
bodies and the establishment of new national bodies, for health, care and social work scrutiny
and for the arts and culture, bringing together and improving the functions of existing separate
bodies. Beyond these specific improvements, the Bill also provides for general powers to effect
organisational and other changes to the public sector landscape or to remove or reduce burdens
throughout the Scottish economy which are identified as holding back economy, efficiency,
productivity or profitability. The Bill will also place a duty on scrutiny bodies to co-operate with
each other and to ensure an appropriate user focus in how they fulfil their functions.
THE BILL - OVERVIEW
7. The Bill is structured in the following parts:
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•

Part 1 makes provision for the purpose of simplifying public bodies, including the transfer
and delegation of certain functions, the dissolution of certain bodies and provision in relation
to the regulation of officers of court;

•

Part 2 enables provision to be made for the purpose of improving the exercise of public
functions and for removing and reducing burdens resulting from legislation;
2
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•

Part 3 establishes Creative Scotland with functions in relation to the arts and culture and
industries and other activity the focus of which is the application of creative skills;

•

Part 4 establishes Social Care and Social Work Improvement Scotland with scrutiny
functions in relation to care services and social work services;

•

Part 5 establishes Healthcare Improvement Scotland with scrutiny and other functions in
relation to services provided under the National Health Service and independent health care
services;

•

Part 6 makes provision about the exercise of scrutiny functions by certain bodies, including
provision in respect of the involvement of users of scrutinised services, co-operation and
joint inspections. It also amends Part 2 of the Public Finance and Accountability (Scotland)
Act 2000 in relation to audit authorities and audit reports and examinations under that Part;

•

Part 7 makes provision in relation to indemnity insurance for charity trustees, and other
miscellaneous and general provision.

COMMENTARY ON PARTS
PART ONE – SIMPLIFICATION OF PUBLIC BODIES
Transfer of functions
Section 1 - Transfer to Scottish Natural Heritage (“SNH”) of functions of the Deer
Commission for Scotland (“DCS”)
8. Subsection (1) transfers all of the functions of DCS under the Deer (Scotland) Act 1996 and
other legislation to SNH.
9. Subsections (2) and (3) dissolve DCS and transfer its property, rights, liabilities and
obligations to SNH.
10. Subsection (4) provides that where something has been done by or in relation to DCS then it
will be treated as if it was done by or in relation to SNH after this section comes into force.
11. Subsection (5) gives effect to Schedule 1 which sets out details of the various consequential
amendments to legislation including provisions of the Deer (Scotland) Act 1996.
Section 2 - Transfer to Scottish Natural Heritage (“SNH”) of functions of Advisory
Committee on Sites of Special Scientific Interest (“ACSSSI”)
12. Subsections (1) and (2) dissolve ACSSSI (also referred to as “the Advisory Committee” in
the Nature Conservation (Scotland) Act 2004) and transfer its property, rights, liabilities and
obligations to SNH.

3
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13. Subsection (3)(a) inserts a new paragraph 16A into Schedule 1 to the Natural Heritage
(Scotland) Act 1991. New paragraph 16A(1) has the effect of placing a duty on SNH to establish
a committee for the purposes of considering representations made to it by any person with an
interest in land. New paragraph 16A(2) provides that SNH may not use its power of direction in
paragraph 16(3) in relation to advice given to it by the committee.
14. Subsection (3)(b) adds a new sub paragraph (3) to paragraph 17 of Schedule 1 to the Natural
Heritage (Scotland) Act 1991. It provides that SNH cannot use its power in paragraph 17 of
Schedule 1 to the 1991 Act which would allow SNH not to refer representations it receives to the
committee.
15. Subsection (4) repeals the provisions of the Nature Conservation (Scotland) Act 2004
relating to ACSSSI. It also sets out various amendments that are required to be made to sections
21 and 58 of, and paragraphs 9 and 12 of Schedule 1 to, the 2004 Act to ensure that they apply to
the committee to be established by SNH. This preserves the circumstances in which
representations made to SNH are to be referred to that committee as specified in section 21 (6)
and (7) of the 2004 Act.
16. Subsections (5) and (6) repeal references to ACSSSI in the Freedom of Information
(Scotland) Act 2002 (Part 7 of schedule 1) and in the Public Appointments and Public Bodies
etc. (Scotland) Act 2003 (schedule 2).
Dissolution of bodies
Section 3 - Dissolution of Scottish Records Advisory Council (“SRAC”)
17. Subsections (1) and (2) dissolve SRAC and transfer its property, rights, liabilities and
obligations to the Scottish Ministers.
18. Subsections (3) to (7) repeal references and provisions relating to SRAC in the Public
Records (Scotland) Act 1937 (section 7), the National Heritage (Scotland) Act 1985 (section
19(1)), the Freedom of Information (Scotland) Act 2002 (section 70(2) and Part 7 of schedule 1),
the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (schedule 2), and the
Scottish Register of Tartans Act 2008 (section 15).
Section 4 - Dissolution of Scottish Industrial Development Advisory Board (“SIDAB”)
19. Subsection (1) dissolves SIDAB.
20. Subsections (2) to (5) repeal references and provisions relating to SIDAB in the Scottish
Development Agency Act 1975 (section 20), the Enterprise and New Towns (Scotland) Act 1990
(paragraph 8 of Schedule 4), the Freedom of Information (Scotland) Act 2002 (Part 7 of schedule
1) and in the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (schedule 2).
Section 5 - Dissolution of Building Standards Advisory Committee (“BSAC”)
21. Subsection (1) dissolves BSAC.
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22. Subsections (2) and (3) repeal references and provisions relating to BSAC in the Building
(Scotland) Act 2003 (sections 1(2), 3(5), 31 and 56(1)) and in the Public Appointments and
Public Bodies etc. (Scotland) Act 2003 (schedule 2).
Section 6 - Historic Environment Advisory Council for Scotland (“HEACS”)
23. Subsections (1) and (2) dissolve HEACS (also referred to as “the Advisory Council” in the
Public Appointments and Public Bodies etc. (Scotland) Act 2003) and transfer its property,
rights, liabilities and obligations to Scottish Ministers.
24. Subsections (3) and (4) repeal references and provisions relating to HEACS in the Public
Appointments and Public Bodies etc. (Scotland) Act 2003 (sections 15, 16 and 20, and schedules
2 and 3) and the Freedom of Information (Scotland) Act 2002 (Part 7 of schedule 1).
Delegation of functions
Section 7 - Delegation of Ministerial functions under section 7 of the Industrial
Development Act 1982
25. This section inserts subsections (4A) to (4E) into section 7 of the Industrial Development Act
1982 (selective financial assistance for industry in assisted areas). Section 7 of that Act allows
Scottish Ministers to award Regional Selective Assistance grants and relates to financial and
other assistance to industry.
26. Subsection (4A) enables the Scottish Ministers to delegate their functions relating to
provision of financial assistance to such persons as they may determine.
27. Subsection (4B) provides that where the Scottish Ministers delegate under subsection (4A),
they may also delegate to the same person their function of being satisfied that assistance cannot,
or cannot appropriately, be given in any other way.
28. Subsection (4C) provides that it is not possible for the delegate to use a pre-existing company
which the delegate has not set up as a vehicle to invest in another company.
29. Subsection (4D) provides that if the Scottish Ministers delegate under subsection (4A) or
(4B), the Scottish Ministers can still carry out the function themselves, that is, the power is to be
shared between the delegate and the Scottish Ministers.
30. Subsection (4E) provides that a delegation under subsection (4A) or (4B) can be varied or
revoked at any time.
Section 8 - Delegation of Ministerial functions under section 5 of the Science and
Technology Act 1965
31. This section inserts subsections (1A) to (1D) into section 5 of the Science and Technology
Act 1965 (further powers of the Scottish Ministers). Section 5 of that Act enables the Scottish
Ministers to make certain financial provision in relation to scientific research.
5
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32. Subsection (1A) enables the Scottish Ministers to delegate their functions which are set out
in section 5(1)(a) to (c) of the 1965 Act to such persons as they consider appropriate. Any
expenses incurred by such persons in such activities can be paid out of the expenses defrayed by
the Scottish Ministers out of monies provided by Parliament.
33. Subsection (1B) provides that where the power in paragraph (c) of subsection 1 is delegated,
which relates to expenses incurred in specified payments to or in respect of any advisory body
established for the purpose of assisting the Secretary of State or, in matters connected with
scientific research, the Minister of Agriculture, Fisheries and Food, the paragraph is to be read
with the words “Secretary of State” being replaced by reference to the delegate.
34. Subsection (1C) provides that if the Scottish Ministers delegate under subsection (1A), the
Scottish Ministers can still carry out the function themselves.
35. Subsection (1D) addresses the potential limitations on the exercise of a delegate’s functions
at the ‘conferring end’. This means that should a body be delegated the power, any restriction on
its functions which might otherwise prevent it from exercising the power will not prevent the
delegated power being exercised.
Regulation of officers of court
Section 9 – Regulation of officers of court
36. This section gives effect to schedule 2 which contains detailed amendments, principally to
Part 3 of the Bankruptcy and Diligence etc. (Scotland) Act 2007, which is not yet in force, and
Part V of the Debtors (Scotland) Act 1987.
37. Part 3 of the 2007 Act creates and defines the remit of the Scottish Civil Enforcement
Commission (“the Commission”) to supervise the officers responsible to the courts for the
enforcement of debts or diligence. The amendments made by the Bill prevent the Commission
from being brought into existence.
38. The Bill also retains, repeals and amends some of the regulatory controls introduced by Part
3 of the 2007 Act. In particular, Part 3 of the 2007 Act replaces officers of court (messengers-atarms and sheriff officers) with judicial officers. The Bill reverts all references to “judicial
officer” in Part 3 of that Act so as to maintain the offices of messengers-at-arms and sheriff
officers, usually with references to “officers of court”.
PART TWO – ORDER-MAKING POWERS
Section 10 - Public functions: efficiency, effectiveness and economy
39. This section allows the Scottish Ministers, by order, to restructure the discharge of public
functions in Scotland by bodies listed in schedule 3 of the Bill (including the Scottish Ministers),
by transferring functions, abolishing functions, modifying functions and conferring new
functions. “Public functions” are defined as the functions of the scheduled bodies except to the
extent specified (section 10(2) of the Bill). The power may also be exercised to amend the
constitution of, or abolish, the bodies listed in schedule 3, subject to specified exceptions relating
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to the Scottish Ministers, the Forestry Commissioners, companies, and persons listed by virtue of
section 11(3)(e).
40. The overarching purpose of any restructuring must be to improve the exercise of public
functions, having regard to (a) efficiency; (b) effectiveness; and (c) economy (see section 10(1)).
The power is not generally exercisable in relation to local authority functions, except that
functions may be transferred or delegated to local authorities (including as fire and police
authorities) in terms of section 10(4)(c) of the Bill.
41. The bodies listed in schedule 3 include the Scottish Ministers, any other office-holder in the
Scottish Administration, certain Scottish public authorities (as defined by section 126(1) of the
Scotland Act 1998) with mixed or no reserved functions and a cross-border public authority with
mixed functions (the Forestry Commissioners).
Section 11 – Public functions: further provisions
42. This section provides that bodies may be added to the list in schedule 3 (or removed). If
bodies are added they must be of the type on the list, namely (a) Scottish public authorities (as
defined by section 126(1) of the Scotland Act 1998) with mixed or no reserved functions, (b)
cross-border public bodies with mixed functions. Two further categories may be added: (c)
wholly owned subsidiaries of Scottish public authorities listed and (d) other bodies (not Scottish
authorities with mixed or no reserved functions) appearing to the Scottish Ministers to be
carrying out functions of a public nature or that otherwise provide a service under contract which
is a function of a body listed in schedule 3. For category (d), the functions of a public nature or
services being provided must be specified, and only these functions or services are public
functions of the body for the purposes of section 10.
Section 12 - Preconditions
43. This section places formal preconditions on the use of the power in section 10(1).
Subsections (2)(a) and (b) provide that the provisions must be proportionate to policy objectives
and must not remove any necessary protections. The provisions in section 14 referred to below in
respect of a burden removing power have the same rationale. Subsections (2)(c) and (d) also
provide that functions that are modified and those conferred on bodies listed in schedule 3
(unless transferred without substantial modification) must be broadly consistent with the general
objects or purpose of the body concerned. Subsection (2)(e) provides that any function conferred
on a body created by virtue of section 10 must instead be broadly consistent with the general
objects or purpose of a body (listed in schedule 3) which is abolished or whose functions are
modified, or public functions that are abolished or modified by that section or otherwise.
Section 13 - Power to reduce or remove burdens
44. This section replicates and updates the power to remove burdens by order in respect of both
the public sector and the private sector in terms of section 1 of the Deregulation and Contracting
Out Act 1994, which will be repealed. Subsection (2) defines ‘burden’ to mean (a) a financial
cost, (b) an administrative inconvenience, (c) an obstacle to efficiency, productivity, or
profitability, or (d) a sanction, criminal or otherwise, which affects the carrying on of any lawful
activity. In updating the power, sections 13 and 14 largely mirror the regime in section 1 of the
7
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Legislative and Regulatory Reform Act 2006, which is the update of section 1 in the
Deregulation and Contracting Out Act 1994 as regards England and Wales and reserved matters
in Scotland. Section 13 effectively provides a common regime for the removal or reduction of
burdens in Scotland both in the devolved and the reserved areas.
Section 14 - Preconditions
45. This section sets out the preconditions for making an order under section 13(1). These are
that: the policy objectives could not be secured by non-legislative means, the effect is
proportionate to the policy objective, the provision strikes a fair balance between the public
interest and the interests of anyone adversely affected, it does not remove any necessary
protection and does not prevent anyone exercising a right or freedom which they could
reasonably expect to exercise.
General restrictions
Section 15 - Subordinate legislation and powers of direction, appointment and consent
46. This section provides that an order under sections 10 or 13(1) can only confer a function of
legislating on the Scottish Ministers, the First Minister or Lord Advocate and cannot delegate
this function. In addition, an order under section 10 or 13(1) cannot transfer to other persons any
function of giving directions, appointing a person to any office or position, or consenting to any
thing, which is conferred by legislation on Scottish Ministers, the First Minister or the Lord
Advocate.
Section 16 - Local taxation
47. This section provides that an order under section 10 or 13(1) cannot be used to impose, vary
or abolish any local tax to fund local authority expenditure.
Section 17 - Criminal penalties
48. This section restricts the extent to which criminal penalties can be imposed by an order under
section 10 or 13(1).
Section 18 - Forcible entry etc.
49. This section provides that an order under section 10 or 13(1) cannot authorise forcible entry,
search or seizure, or compel the giving of evidence except where it merely extends an existing
power for similar purposes or restates an enactment.
Section 19 - Prohibition on modification of this Part
50. This section provides that an order under section 10 or 13(1) may not make provision
modifying any provision of Part 2 other than schedule 3.
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Procedure
Section 20 to 23 - Procedure, consultation and explanatory document
51. Sections 20 to 23 set out the procedure for making orders, specifying that representative
interests must have been consulted, including Scottish public authorities and the Scottish Law
Commission as appropriate. Any changes made to the proposals as a result of the consultation
should also be consulted upon. The outcome of the consultation should be reported in the
explanatory documents laid before Parliament with the order. This document should also explain
the background to the order and why it is required.
Section 24 - Order-making powers: modifications of enactments
52. This section gives effect to schedule 4.
Section 25 - Interpretation of Part 2
53. This section defines certain terms that are used in this Part of the Bill.
PART THREE – CREATIVE SCOTLAND
Section 26 – Establishment of Creative Scotland
54. Section 26 establishes a body corporate called Creative Scotland and gives effect to schedule
5 which makes detailed provision about the status, membership, procedure etc. of Creative
Scotland.
Section 27 – General functions of Creative Scotland
55. Subsection (1) lists the general functions of Creative Scotland.
56. Subsection (1)(a) gives Creative Scotland the functions of identifying, supporting and
developing quality and excellence in the arts and culture from artists and creative practitioners,
these being persons engaged in artistic and other creative endeavours. Creative Scotland might,
for example, exercise these functions by selecting particular individuals or organisations whose
practice they believe merits encouragement and advice, or financial support in the form of grants
or loans (see also section 29(4)).
57. Subsection (1)(b) gives Creative Scotland the functions of promoting understanding,
appreciation and enjoyment of ‘art for art’s sake’. Creative Scotland might, for example, exercise
these functions by giving awards that celebrate the work of individual or groups of practitioners,
or by encouraging and advising local authorities to make wider provision of cultural facilities in
their area.
58. Subsection (1)(c) gives Creative Scotland the functions of improving access to and
participation in the arts and culture. When Creative Scotland is pursuing these particular
functions it must do so with regards to increasing the diversity of people who have access to and
participate in the arts and culture (see subsection (2)). Creative Scotland might, for example,
9
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exercise these functions by supporting projects which give persons from socially deprived areas
opportunities to express themselves through the arts and culture that they would otherwise not
have.
59. Subsection (1)(d) gives Creative Scotland the functions of making real, and bringing to
fruition, the value and benefits of the arts and culture in Scotland. The value and benefits
referred to include, in particular, the national and international value and benefits of the arts and
culture to Scotland’s national culture. The value and benefits referred to also include personal
enjoyment of aesthetic quality and the enjoyment involved in cultural participation, benefits in
terms of unlocking creative and entrepreneurial potential, and benefits in terms of enhancing
well-being and community pride. Creative Scotland might, for example, exercise these functions
by supporting a significant play that will tour around Scotland, providing enjoyment and “food
for thought” at home, and thereafter internationally, boosting Scotland’s repute as a locus of
world-class creative activity.
60. Subsection (1)(e) gives Creative Scotland the functions of encouraging and supporting
artistic and other creative endeavours which contribute to an understanding of Scotland’s
national culture. Scotland’s national culture in this paragraph means Scotland’s distinctive way
of life as a whole, and not only the artistic and cultural output of the arts and culture. Creative
Scotland might, for example, exercise these functions by supporting a film project which depicts
and challenges Scottish attitudes to drug and alcohol consumption.
61. Subsection (1)(f) gives Creative Scotland the functions of advocating for and supporting the
creative industries. The creative industries are industries and other commercial activities which
involve as a distinctive element a primary focus on the application of creative skills. These
industries include advertising, architecture, arts and antiques, crafts, design, designer fashion,
film, computer and video games, music, performing arts, publishing, television and radio.
Creative Scotland might, for example, exercise these functions by leading a research and
intelligence programme relating to the sustainable development of the computer and video
games industry.
62. Subsection (3) provides that Creative Scotland may encourage and support other persons
who perform functions similar to Creative Scotland. This may include, for example, Scottish
Enterprise and Highlands and Islands Enterprise who have a significant economic development
role as regards the creative industries, and local authorities who support the arts and culture in
their areas. Subsection (4) defines “persons” to include groups of persons so that informal
associations or groups can be provided with encouragement and support.
Section 28 – Advisory and other functions
63. Subsections (1) and (4) require Creative Scotland to provide the Scottish Ministers with any
advice, information and assistance they require (and in the manner they require it) in relation to
the arts and culture, the creative industries or Creative Scotland’s functions. Subsection (2) also
allows Creative Scotland to provide such other advice and information as it considers
appropriate.
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64. Subsection (3) allows Creative Scotland to provide other persons with advice, information
and assistance in relation to the arts and culture or the creative industries. Subsection (5) defines
“persons” to include groups of persons so that informal associations or groups can also be
provided with advice, information and assistance. For example, assistance could be given to
persons involved in artistic or other creative endeavours by way of training or through the
temporary secondment of an employee of Creative Scotland.
Section 29 – Grants and loans
65. Subsections (1) to (3) allow the Scottish Ministers to make grants to Creative Scotland
including for particular purposes and subject to such terms and conditions as the Scottish
Ministers think fit.
66. Subsections (4) and (5) allow Creative Scotland to make grants and loans to persons involved
in artistic and other creative endeavours and other persons where the grant or loan relates to
Creative Scotland’s functions (and subject to such terms and conditions as Creative Scotland
think fit). “Persons” in subsection (4) does not include groups of persons because money will
only be given to persons enjoying a legal personality.
67. Subsection (6) has effect that all financial assistance by Creative Scotland in relation to its
functions is channelled through the mechanism of subsection (4).
Section 30 – Directions and guidance
68. Subsections (1) and (2) give the Scottish Ministers power to direct Creative Scotland as to
the exercise of its functions, except in relation to Creative Scotland’s functions under section
27(1) (its primary functions relating to artistic and other creative endeavours), section 27(3) (its
function to encourage and support persons performing functions similar to Creative Scotland),
section 28(3) (its function to provide persons other than the Scottish Ministers with advice,
information or assistance) or section 29(4) (its grant and loan making function) insofar as the
direction relates to Creative Scotland’s artistic or cultural judgement.
69. Subsection (3) requires Creative Scotland to comply with any directions given to it by the
Scottish Ministers under Part 3 of the Bill and to have regard to any guidance issued by the
Scottish Ministers in relation to the exercise of its functions.
Miscellaneous and general
Section 31 – Dissolution of the Scottish Arts Council
70. This section dissolves the Scottish Arts Council and revokes its Royal Charter.
Section 32 – Transfer of staff etc.
71. Subsection (1) provides for the employees, property and liabilities of the Scottish Arts
Council and Scottish Screen to transfer to Creative Scotland from the date on which the Scottish
Arts Council is dissolved. Scottish Screen will be dissolved by non-legislative means.

11
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72. Subsection (2) provides that the transfer of Scottish Arts Council and Scottish Screen
employees does not terminate their contracts of employment and has effect as if their contracts of
employment were originally made with Creative Scotland. Subsection (3) provides that all rights,
powers, duties and liabilities surrounding a transferred person’s contract of employment transfer
to Creative Scotland. For example, an Employment Tribunal claim actionable against the
Scottish Arts Council or Scottish Screen by an employee would transfer with the employee and
become actionable against Creative Scotland (subject to the time limits and other rules for
bringing such claims).
73. Subsection (4) provides that a transferred person’s right to terminate their contract of
employment, where there is a substantially detrimental change to the person’s contract of
employment, is not affected by the provisions of subsections (1) to (3). However, a change of the
identity of a person’s employer from the Scottish Arts Council or Scottish Screen to Creative
Scotland is not to be treated as a substantially detrimental change to the person’s contract of
employment.
Section 33 – Creative Scotland: Modifications of enactments
74. This section gives effect to schedule 6, which modifies enactments that refer to the Scottish
Arts Council and Scottish Screen and where a reference to Creative Scotland is required.
PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
Chapter 1 – Social Care and Social Work Improvement Scotland
Social Care and Social Work Improvement Scotland
Section 34 – Social Care and Social Work Improvement Scotland
75. Subsection (1) establishes Social Care and Social Work Improvement Scotland (referred to
as SCSWIS in the Bill and throughout these notes). It will be a statutory body corporate which
will exercise the functions given to it by or under the Bill or other relevant legislation.
Subsection (1)(b) provides that as part of its function, SCSWIS will be expected to further
improvements in social services in Scotland.
76. SCSWIS will be a non-departmental public body. It will be independent in its day to day
running but will be accountable to Scottish Ministers, given that, by virtue of subsection (2), it
must act in accordance with directions and under the general guidance of Scottish Ministers
77. Subsection (2) provides that SCSWIS must act in accordance with directions and under the
general guidance of Scottish Ministers
78. Subsection (4) gives effect to Schedule 7 which sets out general provisions for the
establishment and operation of SCSWIS.
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Section 35 – General principles
79. This section sets out the "general principles" in accordance with which SCSWIS will be
required to exercise their functions under the Bill. These are to protect and promote the safety
and wellbeing and independence of people who use social services and to promote diversity and
good practice in relation to those services.
Key Definitions
Section 36 – Social services
80. This section defines “social services” for the purposes of Part 4.
Section 37 – Care services
81. Subsection (1) sets out the range of "care services" which will be regulated by SCSWIS.
82. Subsection (2) gives effect to Schedule 8 which defines the care services listed in subsection
(1).
Section 38 – Social work services
83. This section defines what is meant by “social work services” and “social work services
functions” for the purposes of Part 4 of this Bill. It also gives effect to Schedule 9 which
specifies enactments within which those social work services functions are contained.
Section 39 – Power to modify key definitions
84. This section gives Scottish Ministers a power, following consultation, to change, by
affirmative order, the definition of any social service. The power may be used to add to or
remove from the range of defined services and to amend the definitions themselves.
Miscellaneous
Section 40 – Standards and outcomes
85. This section gives Scottish Ministers a power to prepare and publish standards and outcomes
applicable to care services and to social work services; to keep any published standards under
review and to publish revised standards and outcomes when they consider it appropriate.
Subsections (4) to (6) provide that both any published standards and outcomes applicable to care,
adoption and social work services defined in the Bill and the Scottish Social Services Council's
Codes of Practice must be taken into account by SCSWIS when making any decisions related to
registration, inspection and enforcement in respect of these services. This section also ensures
that consultation must be undertaken prior to the publication of the standards and outcomes or
any amendment of them. Subsection (7) allows Scottish Ministers to make different standards
and/or outcomes for different services. Subsection (8) allows Scottish Ministers to delegate the
preparation and publication of such standards and outcomes to other persons (which includes
other bodies), where appropriate.
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Section 41 – Information and advice
86. Subsection (1) provides that SCSWIS must make available to the public information on the
availability and quality of social services. Subsection (2) provides that this information should be
made available in any format that may reasonably be requested. Information provided might
include details about the location and types of services available as well as the results of
SCSWIS's inspections of individual social services.
87. Subsection (3)(a) allows SCSWIS to provide advice to Scottish Ministers at any time, and
requires it to do so in response to a request by Scottish Ministers. Subsection (3)(b) requires
SCSWIS to provide advice to service providers, service users and carers and their
representatives, local authorities, health boards, social service providers or prospective providers,
and any other bodies set out in an order made under that subsection, about any aspect of its work.
For example, SCSWIS might offer advice to service providers on how to meet any standards and
outcomes.
88. Subsection (4) allows SCSWIS to charge a reasonable fee for any advice, forms or
documents it provides in connection with its obligations under subsection (3)(b).
Section 42 – Dissolution of Scottish Commission for the Regulation of Care
89. This section dissolves the Scottish Commission for the Regulation of Care (“Care
Commission”).
Chapter 2 – Social Services Inspections
Inspections
Section 43 – Inspections
90. Subsection (1) provides that SCSWIS may inspect any social service and the organisation
and coordination of any social service. Subsection (2) sets out possible purposes of an inspection
of any social service, namely to review and evaluate their effectiveness, to investigate particular
aspects of a service, to encourage improvement in the provision of those services and to make
any recommendations necessary for their improvement in reports prepared under section 46, and
in the case of care services, whether any improvement or condition notice necessary.
91. Subsection (2)(d) makes provisions that an investigation may be undertaken by SCSWIS into
any incident, event or cause for concern. This is separate from the provisions for an inquiry to be
undertaken which are set out in section 82.
92. Subsection (3) provides that an inspection may be of any social service or combination of
such services or of the services provided to a child, adult or grouping of children or adults and
may be undertaken in any part of, or the whole of Scotland.
93. Subsection (4) provides that an inspection is to be conducted in accordance with a timetable
approved by the Scottish Ministers.


146

14

These documents relate to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced
in the Scottish Parliament on 28 May 2009
94. Subsection (5) allows an inspection to take any form SCSWIS considers appropriate.
95. Subsection (6) provides that SCSWIS may require a person who provides a social service
registered under the Bill to supply it with any information to enable SCSWIS to discharge its
functions. This may include such aspects as self-evaluation returns or other information.
Section 44 – Inspections at request of Scottish Ministers
96. Subsections (1) and (2) enable Scottish Ministers to request SCSWIS to carry out an
inspection of any social service or the organisation or coordination of any social services, to
specify the purpose of any such inspection and to approve the timetable for such work. This
would, for example, allow Scottish Ministers to ask SCSWIS to carry out an inspection of social
services for people with learning disabilities, including any services which the local authority has
contracted with another person to provide. Subsection (3) provides that an inspection is to be
conducted in accordance with a timetable approved by the Scottish Ministers. Subsections (4)
and (5) enable Scottish Ministers to request an inspection of some or all social services in an area
or across areas of Scotland and of services provided to a particular individual or group of
individuals.
Section 45 – Inspections: authorised persons
97. Subsections (1) and (2) provide that any inspection must be carried out by a person
authorised by SCSWIS – an “authorised person” and that such a person may carry out
inspections into any or all social services.
98. Subsection (3) provides powers for an authorised person to enter and inspect any premises
being used to provide a social service.
99. Subsection (4) provides that any confidential information that a person acquires during such
an inspection is not used or disclosed by that person other than for the purposes of the inspection,
or if required under law or a court order to disclose, or to the extent that is necessary for the
purpose of protecting the welfare of a child or adult at risk, or the prevention or detection of
crime or the prosecution of offenders. Confidential information for these purposes is defined in
section 88(3) and is information from which a person’s identity can be discovered, either on its
own or when combined with other information, and in respect of which a duty of confidentiality
is owed to that person.
Section 46 – Inspections: reports
100. Subsection (1) requires SCSWIS to prepare a report after carrying out an inspection under
this Part and to send a copy of the report to the person providing the service being inspected.
Subsections (2) and (3) provide that SCSWIS should give that person an opportunity to comment
on a draft of that report and that SCSWIS must make the report available to the public.
101. Subsection (4) provides that regulations may make further provision relating to the
preparation, content and effect of the reports, and in particular may require copies of the reports
to be sent to Scottish Ministers or other persons specified in the regulations.
15
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Regulations
Section 47 – Regulations: inspections
102. This section provides the power for Scottish Ministers to make regulations in relation to
inspections of social services and in particular (but not exclusively), to make regulations in
relation to the topics listed in section 47(2)(a) to (i) such as the types of inspection, their timing
and frequency and who is authorised to carry out an inspection.
Chapter 3 – Care Services
Registration of care services
Section 48 – Registration of care services
103. This section sets out the framework for applications for registration of care services as
defined in section 37 and specifies that such registration must be made to SCSWIS and must
include details of the person who is to manage the service and such other matters as SCSWIS
may reasonably request in addition to such matters as may be prescribed by order.
104. Subsection (4) provides that subsections (1) to (3) do not apply to local authority
adoption and fostering services or any other care services registered under section 68(1)(c).
Section 49 – Grant or refusal of registration
105. Registration will only be granted if SCSWIS is satisfied that the applicant has
demonstrated that they have complied with or will comply with the relevant standards and other
relevant requirements. The burden of proof is with the applicant rather than SCSWIS.
106. Subsections (1) and (2) provide that an application under section 48 can be granted either
unconditionally or subject to any conditions SCSWIS sees fit to impose, or refused. Specific
conditions may be required to take account of the circumstances in an individual service, for
example, a condition that a particular door is kept locked to prevent children from wandering
directly onto a busy road, or that a particular ratio or skill mix of staff is needed.
107. Subsection (3) provides that if SCSWIS is satisfied that the applicant is complying with,
or will comply with any applicable regulations under section 63, and the requirements of any
other legislation that it considers relevant, it should give the applicant notice of its decision to
grant registration either unconditionally or with agreed conditions under section 58(1) or subject
to conditions to be agreed under section 56(1). Otherwise, it will give notice of its refusal of
registration under section 56(2).
108. If SCSWIS grants the application, it must issue a certificate of registration (subsection
(4)), which the service provider must display in a prominent position (subsection (5)), either in
the premises where the care service is operated from, and if there is a separate management
office, in that office too.
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109. In making a decision under this section, SCSWIS must take any standards and outcomes
published under section 40 and the Scottish Social Services Council's codes of practice into
account.
Section 50 – Limited registration
110. Subsection (1) provides for SCSWIS to register on a limited basis residential
accommodation which does not require to be registered as a care service, for the sole purpose of
permitting the manager to apply to manage the finances of an adult with incapacity under the
provisions of the Adults with Incapacity (Scotland) Act 2000. Applications so granted will be
considered limited registrations.
111. Subsection (2) provides that the information to be supplied with such an application
should be the same as for a care service seeking registration under section 48. Subsections (3)
and (4) provide that various registration, inspection and enforcement provisions which apply to
care services should also apply to those granted limited registration.
Improvement notices
Section 51 – Improvement notices: care services
112. This section gives SCSWIS the power to serve an improvement notice on a care service.
Such a notice will specify the improvements required to bring a care service up to the standards
required and the timescale for meeting these standards.
113. For care services registered under this Chapter, subsection (1)(a) provides for SCSWIS to
warn that if the necessary improvements are not made within the time allowed SCSWIS intends
to begin procedures under section 53 to cancel a service's registration. Subsection (1)(b) provides
for SCSWIS to warn that if improvement notices served on local authority adoption and
fostering services and other services registered under Chapter 4 are not complied with SCSWIS
intends to make a report to Scottish Ministers under section 76.
114. There may be cases where a voluntary or private sector service commissioned by a local
authority is essential to the fulfilment of a local authority duty. Subsection (2) therefore provides
that when an improvement notice is given to a non-local authority service, the local authority
should be informed.
Section 52 – Special provision for certain care services provided by local authorities
115. This section adds to the provisions on improvement notices for local authority services
registered under this Chapter to cover cases where the local authority considers that withdrawal
of registration would place it in breach of a statutory duty.
116. Subsection (1) requires such a local authority to inform SCSWIS of its view within 14
days of receiving an improvement notice, giving the reasons. Subsection (2) requires SCSWIS
then to copy the improvement notice to Ministers with the local authority's argument and their
views on it. Subsection (3) requires Ministers to decide whether the local authority's view is
justified. If it is, the care service is deemed to be registered under Chapter 4 and the provisions in
17
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that Chapter in relation to enforcement would apply. If it is not, the normal arrangements under
Chapter 3 would apply.
Proposals and applications in relation to registered care services
Section 53 – Cancellation of registration
117. This section gives SCSWIS the power to cancel the registration of a care service
registered under this Part that, having been issued with an improvement notice under section 51,
is still not meeting the relevant requirements. This could be concern about how effectively the
care standards are being taken into account or that a condition of registration has been breached
or where a relevant offence has been committed. Further grounds for cancelling registration may
be prescribed by order.
118.

Subsection (2) provides that relevant offences for the purpose of this section are:
•

an offence under this Part - for example, providing a care service while not being
registered (section 65(1)(a)), knowingly making a false or misleading statement when
applying for registration or variation or removal of a condition (section 65(1)(b)) or
failing to display a current certificate of registration (section 65(2));

•

an offence under regulations made under this Part;

•

any other offence which in SCSWIS's view makes it appropriate to cancel a
registration.

119. Registration can be formally cancelled if a provider closes a care service before the
cancellation process is complete. This will ensure that the provider's record accurately reflects
the situation and SCSWIS will be aware of previous history in dealing with any future
applications. Again, SCSWIS must take the standards and outcomes established under section 40
and the Scottish Social Services Council's codes of practice into account in coming to its
decisions.
120. Cancellation of registration would not normally be the first step in a formal enforcement
action. It is only likely to be used where the service has not met conditions of registration over
time and has ignored the serving of an improvement notice. If a care service provider is
convicted of a relevant offence, such as obstructing an inspection and fails to remedy matters at
fault, SCSWIS will be able to cancel registration.
121. Subsection (4) allows SCSWIS to cancel a registration, without first issuing an
improvement notice, where the person providing a registered care services ceases to provide the
service.
Section 54 – Condition notices
122. This section gives SCSWIS the power to notify the care service provider by way of a
“condition notice” that a condition in force may be varied, removed or added to SCSWIS.
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Section 55 – Applications under Chapter 3 in respect of conditions
123. Subsection (1) enables a provider of a care service to apply for a change to their
conditions of registration, for example to change the maximum number of people accommodated
in a care home, or to apply voluntarily for the cancellation of registration, for example, if they
plan to close or sell the business. Subsection (2) prevents a person voluntarily cancelling their
registration if SCSWIS has given notice of intention to, or decided to, cancel registration.
Subsection (3) provides that an application shall be accompanied by the appropriate fee and that
regulations shall say how the application is to be made and what particulars are to be stated in it.
Subsection (4) provides that if SCSWIS grants an application for a change of conditions it must
give notice in writing and issue a new certificate of registration.
Section 56 – Further provision as respects notice of proposals
124. Subsection (1) provides that if SCSWIS proposes to grant an application under section 48
but subject to a condition that has yet to be agreed by the applicant, it must give notice of the
proposed condition to the applicant.
125. Subsection (2) requires SCSWIS to give notice if it intends to cancel a registration.
Subsection (3) provides that SCSWIS must give notice of a proposal to cancel a registration to
the person providing the services; except where the person providing the service has applied to
SCSWIS for its cancellation under section 55(1)(b). Subsection (4) provides that SCSWIS must
give a person who has applied under section 55(1)(a) for the variation or removal of any
condition on their registration, notice of a proposal to refuse that application. Subsection (5)
provides that any notice under this section must provide reasons for that proposal.
Section 57 – Right to make representations to SCSWIS as respects proposals under
Chapter 3
126. Subsection (1) states that a notice given under section 56, or a condition notice must
indicate that the recipient can, if they so wish, make written representations to SCSWIS within a
time limit of 14 days. This ensures that the applicant has the opportunity to make their point of
view known. Subsection (2) provides that SCSWIS may only implement a proposal that was the
subject of a condition notice or a notice under section 56 if it has considered any representations
made by the recipient of the notice, the recipient has indicated that they will not make any
representations or the 14 day period referred to in subsection (1) has elapsed and subsection 3
provides that if no representation is made, or the 14 day period has elapsed, SCSWIS must
implement the proposal unless it would be inappropriate to do so.
Section 58 – Notice of SCSWIS’s decision under this Chapter
127. Subsection (1) provides that SCSWIS should give notice when granting an application for
registration unconditionally or subject to a condition that has been agreed in writing between
SCSWIS and the applicant.
128. Subsections (3) to (6) deal with situations where the representations stage has been
completed, requiring SCSWIS to serve a notice in writing of their decision on the applicant. The
notice must explain the right of appeal conferred by section 60 and in the case of a decision to
19
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grant an application subject to conditions or to vary conditions, set out those conditions. A
decision to cancel registration, to grant an application subject to conditions which are not agreed,
or to change conditions will take effect only after the outcome of any appeal has been
determined, or after 14 days if no appeal is brought. In the case of a decision to grant an
application subject to conditions which are not agreed, if the applicant decides not to pursue an
appeal the decision will take effect immediately.
Section 59 – Conditions as to numbers
129. This section provides that SCSWIS can limit the number of people using certain services
or to whom certain services are provided either on initial registration, through a subsequent
condition notice or in association with an improvement notice. For example, it may be
appropriate for a new provider to be restricted on numbers until they get fully established, or
where a care provider is causing concern the power could be used as an alternative to
enforcement action (i.e. withdrawing registration).
130. The services covered by this section are care homes, school care accommodation, secure
accommodation, adult placement services, support services, child minding, day care for children
and nurse agencies.
131. It is not appropriate to apply this condition where there is a statutory duty on the local
authority to provide the service. This is why adoption and fostering services are not covered by
this provision. Offender accommodation services and housing support services are also not
covered by the provision. These are examples of where imposing a limit on numbers would
mean there had to be a parallel limit on the local authorities' duty to provide such services.
Section 60 – Appeal against decision to implement proposal
132. This section provides for an appeal against a decision made by SCSWIS under section
58(3), based on a proposal made by SCSWIS under section 56. The appeal must be made to a
sheriff within 14 days of the notice of decision. Subsection (2) provides for the sheriff's powers
on considering an appeal.
Fees
Section 61 – Registration fees
133. This section sets out the fees which are payable to SCSWIS. Subsection (1) gives Scottish
Ministers power to prescribe maximum levels of fees which may be imposed (following
consultation with those who will or may be affected by the proposals) and to determine whether
or not a fee is payable by order. Subsection (2) sets out the activities for which SCSWIS is able
to impose fees and subsection (3) provides that SCSWIS consider its reasonable expenses in
carrying out functions under chapter three when fixing fees, but may charge a nominal fee or
remit the fee altogether where appropriate.
134. Subsection (3) requires SCSWIS to have regard to its own expenses in setting particular
fees within the maxima set by Scottish Ministers. This subsection also allows SCSWIS to waive
fees.
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Regulations
Section 62 – Regulations: registers and registration
135. Subsection (1)(a) provides for Scottish Ministers to make regulations about how SCSWIS
should maintain registers. Subsection (1)(b) allows regulations to be made about the information
that should be provided in an application under Chapter 3 or 4 and what certificates of
registration should include, for example the conditions of registration of a care service.
Subsection (1)(b)(iii) provides for regulations specifying types of applicants who cannot make
certain kinds of applications.
136. Subsections (1)(c) and (d) allow regulations to be made that define the circumstances and
conditions, including the payment of a fee, under which SCSWIS should provide access to its
registers. Subsection (1)(e) gives Scottish Ministers the power to make regulations conferring
additional functions on SCSWIS in relation to registration under the Part.
137. Subsection (2) allows for regulations to be made setting out when fees should not be
payable and provides that SCSWIS can give access to the register free of charge.
138. Regulations under this section could, for example, be used to prevent unrestricted access
to the names and addresses of service users such as users of children's services, where there
might be a consequent risk to children. The regulations could contain a requirement for someone
to show they had a legitimate interest before they could be granted access to certain registers.
Section 63 – Regulations: care services
139. This section gives Scottish Ministers the power to make regulations in respect of care
services. Such regulations could cover matters such as the way in which care services are
conducted and make further provisions in relation to their scrutiny and the protection of users;
they could also be user to cover the normal day to day administrative matters required for well
run care services such as provision in relation to management, staffing and premises.
140. Subsection (2) provides that regulations made under this section may make it an offence
to fail to comply with specific provisions within the regulations, or with a condition of
registration. Subsection (3) provides that a person guilty of such an offence would be liable to a
fine not exceeding level 5 on the standard scale (£5,000 at present).
141. Subsection (4) requires the Scottish Ministers to consult such persons as they consider
appropriate before making regulations under the powers in this section.
Complaints
Section 64 – Complaints about social services
142. Subsection (1) requires SCSWIS to establish suitable procedures for dealing with any
complaints made to it about regulated care services by users, their relatives or advocates or staff.
Subsection (3) requires that, before establishing such procedures, SCSWIS will be required to
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consult local authorities and such other persons or groups of persons it considers appropriate and
that it should submit proposals to Scottish Ministers for approval.
143. While local resolution of complaints by the provider will be the norm there is no
requirement (under subsection (2)) for a user of a service to go through the provider's own
system before approaching SCSWIS. Any procedures developed must be kept under review by
SCSWIS. SCSWIS must also ensure that the established procedure is given the appropriate
publicity.
Offences
Section 65 – Offences in relation to registration under Chapter 3
144. This section sets out offences under Chapter 3. Subsection (1) makes it an offence for a
person to describe any service as a care service for the purposes of this Bill when it is not
registered as such. This would catch, for example, an hotel owner who tried to pretend their hotel
was a care home. If convicted of an offence under this subsection, the person would be liable to a
fine not exceeding level 5 on the standard scale or up to three months imprisonment, or both.
145. Subsection (2) makes it an offence not to display a certificate of registration in a
prominent place. The penalty on summary conviction is a fine not exceeding level 2 on the
standard scale.
146. Subsection (3) provides that an individual or body, other than an adoption agency,
making arrangements for the adoption of a child would be prosecuted under section 75 of the
Adoption and Children (Scotland) Act 2007 (asp 4) rather than this Bill. This will ensure that
there is not duplication of powers under this Bill and the 2007 Act.
Section 66 – False statements in application under Chapter 3
147. This section makes it an offence to knowingly give information which is false or
misleading in a material respect when making an application for registration, or for variation or
removal of a condition. The penalty on summary conviction is a fine not exceeding level 4 on the
standard scale.
Section 67 – Offences by bodies corporate etc.
148. This section provides that if an offence under Chapter 3 (or regulations made under
Chapter 3) is committed with the consent or connivance of an officer of a body corporate, a local
authority, a partnership, or an unincorporated association, or if that officer has been complicit or
been negligent, then the officer as well as the organisation is guilty of the offence. Individual
officers of a body corporate, partners of a partnership, or persons managing or controlling an
unincorporated association who are complicit in an offence under this Chapter will not be able to
escape prosecution simply because the organisation is liable: both they and it may be liable to
prosecution.
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Chapter 4 – Local Authority Adoption and Fostering Services etc.
Section 68 – Local authority applications for registration under Chapter 4
149. Local authorities are under a statutory duty to provide adoption and fostering services
which means that, unlike most care services, SCSWIS will not be able to take direct enforcement
action against authorities. It would not be appropriate for SCSWIS to de-register a local
authority's adoption service, for example, since that would prevent the authority from fulfilling
its statutory duty. There may also be some other individual care services where non-registration
or cancellation of registration would result in a local authority being in breach of a statutory
duty. Instead SCSWIS will prepare a report to Ministers who will then decide what action should
be taken against the local authority.
150. These services cannot therefore be covered by the registration and enforcement
provisions in Chapter 3 of the Bill. This Chapter therefore provides similar requirements and
rights that will apply to local authorities providing adoption and fostering services and other
services needed so as to fulfil a statutory duty. The substantive difference is the role of Scottish
Ministers in being informed of improvement notices and being empowered to take default action
where they consider that the provision of these services is unsatisfactory.
151. Subsection (1)(a) and (b) require a local authority to apply to SCSWIS to register its
adoption and fostering services (as set out in paragraph (8)(1)(a) and (9)(a) and (c) to schedule 8
respectively) and subsection 1(c) extends this requirement to register any other care service
which a local authority determines they must provide in order to fulfil a statutory duty.
Subsection (2) empowers Ministers to prescribe the manner and content of applications and that
a fee should be payable.
152. Subsection (3) makes provision for SCSWIS to disagree with the local authority's
determination in (1)(c) and refer the matter to Ministers, giving its reasons. Ministers must then
decide (subsection (4)) whether the local authority's determination is justified. If it considers that
it is not, then subsection (5) provides that the application for registration is deemed to have been
under the Chapter 3 provisions.
Section 69 – Grant of local authority application under Chapter 4
153. Subsection (1) provides for SCSWIS to grant registration applications, with or without
conditions, from a local authority service applying for registration under section 68(1) and to
give the authority notice of its decision. Subsection (2) provides that on granting registration,
SCSWIS should issue a certificate of registration, and subsection (3) requires authorities to
display such certificates.
Section 70 – Condition notices: services registered under Chapter 4
154. This section provides that condition notices can be served on local authority care services
registered under Chapter 4 in the same way as for other care services.
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Section 71 – Applications under Chapter 4 in respect of conditions
155. This section gives local authorities the power to apply to SCSWIS for the variation or
removal of any condition. Applications must comply with the manner and content of
applications, including a fee if appropriate, as for applications under section 68. If SCSWIS
decides to grant or refuse the application, it must notify the authority and issue a new certificate
of registration if appropriate.
Section 72 – Right to make representations to SCSWIS under Chapter 4 as respects
conditions
156. This section gives a local authority the right to make, within 14 days after receiving a
notice to which the section applies, written representations to SCSWIS about any matter which
they may wish to dispute. The notices in question are: any notice of a proposal to grant an
application for registration but to do so subject to conditions, any notice of a proposal to vary,
remove or impose a condition in relation to an existing registration and any notice of a proposal
to refuse such an application.
157. Subsection (2) provides that SCSWIS may not implement the terms of the notice until the
14 day period has ended unless they receive representations during the 14 day period or the
authority notifies SCSWIS that it will not be making representations. Subsection (3) provides
that where notice to take an action has been given, SCSWIS may only take such action if it has
considered any representations made, the authority has notified SCSWIS that no action shall be
taken, or a period of 14 days has elapsed.
Section 73 – Notice of SCSWIS’s decision under Chapter 4
158. This section provides that if SCSWIS has decided to implement a notice to which section
72 applies, it must give the local authority to which the notice applies, written notice of its
decision.
159. Subsections (2) to (4) deal with situations where the representations stage has been
completed, requiring SCSWIS to serve a notice in writing of their decision on the authority. The
notice must explain the right of appeal conferred by section 74 and in the case of a decision to
grant an application subject to conditions or to vary conditions, set out those conditions. A
decision to implement a notice will take effect only after the outcome of any appeal has been
determined, or after 14 days if no appeal is brought. If an authority decides not to pursue its
appeal the decision will take effect immediately.
Section 74 – Appeal against decision under Chapter 4
160. This section provides that local authorities may appeal to a sheriff against a decision
made by SCSWIS under Chapter 4 within 14 days after a notice, under section 73 is given. The
sheriff may determine the appeal in the same manner as appeals for other non-local authority
care services in section 60(2).
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Section 75 – Offences under Chapter 4
161. This section provides that the offence provisions in sections 65(1) and (3) and 67 shall
apply to local authority care services registered under Chapter 4, in the same way as they apply
to services registered under Chapter 3, and further that a failure to comply with section 69(3) can
lead on summary conviction to a fine not exceeding level 2 on the standard scale.
Section 76 – Report to Scottish Ministers
162. Subsection (1) provides that SCSWIS shall report to Scottish Ministers if an
improvement notice is imposed on a local authority service registered under Chapter 4, and
provide them with a copy of that notice. Subsection (2) requires SCSWIS to inform Scottish
Ministers (within 14 days) as to whether a notice has been complied with within the specified
timescale. Subsection (3) requires SCSWIS to report to Ministers if any person is convicted of an
offence in relation to these services, or if it appears to SCSWIS that a service is being carried on
other than in accordance with the relevant requirements. Subsection (4) defines a relevant
offence for the purposes of this section (they are the same as for section 53). Subsection (5)
defines relevant requirement for this section and for section 77 as the same as those for section
53, however with the addition that they will also include any requirement or condition imposed
by, under or by virtue of an Act as may be prescribed by an order made by the Scottish
Ministers.
163. Subsection (6) requires SCSWIS to report to Scottish Ministers and provide them with
information about any issues in relation to a care service registered under Chapter 4 that may be
prescribed by order by the Scottish Ministers.
Section 77 – Default powers of Scottish Ministers
164. Subsection (1) provides that Scottish Ministers (having received a report under section 76
or otherwise) may take certain actions if they are satisfied that a local authority providing a
service registered under Chapter 4 is, without reasonable excuse, failing to comply with an
improvement notice or carrying on the service not in accordance with relevant requirements.
165. Subsection (2) sets out what those actions are, either to make an order to declare an
authority in default or to make a direction setting out the steps that should be taken to remedy the
matter. Subsection (3)(a) provides that if an authority fails to comply with that direction Scottish
Ministers can take the necessary action themselves or make arrangements for someone to do it
on their behalf. Subsection (3)(b) provides that the Court of Session may order specific
performance of those steps on application from the Scottish Ministers.
Chapter 5 – Miscellaneous
Section 78 – Grants to SCSWIS
166. This section makes provision for Scottish Ministers to make grants to SCSWIS in relation
to the expenses that it incurs or will incur through either the initial establishment of the body or
through the discharge of its functions.
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Section 79 – Guarantees
167. This section gives Scottish Ministers the power to guarantee any borrowing of funds
which SCSWIS undertakes. Scottish Ministers will be required to lay details of any such
guarantees before Parliament, and also provide the Parliament with an annual statement setting
out the sum or sums borrowed, until these have been repaid.
Section 80 – Duty of SCSWIS to consult Scottish Social Services Council
168. This section provides that SCSWIS must consult the Scottish Social Service Council on
matters where SCSWIS think appropriate. This may include consultation about cases, such as the
manager of a care home being removed from the Council's register.
Section 81 – Complaints procedure
169. This section requires SCSWIS to put in place a complaints procedure to deal with
complaints about its operation. Subsection (2) provides that SCSWIS must get consent from
Scottish Ministers before establishing procedures. Subsection (3) provides that it should keep
these procedures under review. Subsection (4) provides that it also make appropriate
arrangements to publicise the procedures it establishes.
Section 82 – Inquiries
170. Subsection (1) enables Scottish Ministers to act on any concerns over SCSWIS's exercise
of its functions or concerns over the provision of a social service, by setting up an inquiry.
Subsection (2) allows SCSWIS to set up an inquiry on the exercise of its functions, or over the
provision of a social service. SCSWIS needs to have legal authority to investigate issues of
serious concern that may arise in respect of its functions or any particular social service.
171. Subsection (3) enables an inquiry to be held in private. This might be necessary to
protect, for example, a victim of child abuse.
172. Subsections (4) and (5) provide for section 210(2) to (8) of the Local Government
(Scotland) Act 1973 to apply in relation to an inquiry. This will enable the person holding the
inquiry to issue a summons requiring an individual to give evidence or produce any documents
in their custody or under their control at a stated time and place. If that person fails to attend (for
reasons other than not having the necessary expenses of their visit paid or tendered), they are
liable to a fine or imprisonment.
173. Subsections (6) and (7) allow SCSWIS to determine who should pay their expenses in
relation to an inquiry. Subsection (8) allows SCSWIS to award expenses to parties involved in an
inquiry and to direct who should pay those expenses.
Section 83 – Liability of persons exercising functions
174. This section provides that a person acting in good faith and on reasonable grounds will
not be liable in any civil or criminal proceedings for anything done in connection with the
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functions being carried out under the Bill. Subsection (2) provides that SCSWIS would remain
liable for the actions of its staff.
Section 84 – Arrangements entered into by local authority or health body: services to be
registered
175. This section provides that, although a service commissioned by the body in question need
not exist as a registered care service at the time the contract is entered into, the service must be a
registered one by the time it is actually provided.
Section 85 – Giving of notice
176. This section deals with the serving of notice on a care service provider or a person
seeking to be a care service provider, and sets out when notice is deemed to have been delivered.
Section 86 - Transfer of staff etc
177. Section 86 provides for the employees, property and liabilities of the Scottish
Commission for the Regulation of Care (‘the Care Commission’) to transfer to SCSWIS on the
date that the new body is established. It also makes provision for all the staff of the Social Work
Inspection Agency (“SWIA”), which is an executive agency of the Scottish Executive, to transfer
to SCSWIS on the same date. The transfer of Care Commission and SWIA employees does not
terminate their contracts of employment and has effect as if their contracts of employment were
originally made with SCSWIS. All rights, obligations and acts surrounding a transferred person’s
contract of employment transfer to SCSWIS (see subsection (4)). Staff who are on secondment
to SWIA from another part of the Scottish Administration are not to be transferred to the new
body.
178. A transferred person’s right to terminate their contract of employment, where there is a
substantially detrimental change to the person’s contract of employment, is not affected by the
provisions of subsections (1) to (4). However, the mere change of the identity of a person’s
employer from the Care Commission or SWIA to SCSWIS is not to be treated as a substantially
detrimental change to the person’s contract of employment (see subsection (5)).
Section 87 - Orders and regulations: procedure
179. This section provides that any order or regulations made by Scottish Ministers under this
Part of the Bill must be by statutory instrument and may be exercised to make different
provisions for different purposes. Apart from orders under section 39, regulations under section
47(1) and schedule 8 which must be made by affirmative procedure, all other orders and
regulations must be made by negative procedure.
Section 88 – Interpretation of Part 4
180.

This section defines certain terms that are used in this part of the Bill.
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Section 89 – Minor and consequential amendments and repeals: SCSWIS
181.

This section gives effect to schedule 10.

PART 5 – HEALTH CARE: SCRUTINY AND IMPROVEMENT
Section 90 – Healthcare Improvement Scotland
182. This section amends The National Health Service (Scotland) Act 1978 (c. 29) by
inserting the following sections into the Act.
Healthcare Improvement Scotland
Section 10A – Healthcare Improvement Scotland
183. Subsection (1) creates Healthcare Improvement Scotland, which is referred to in the Bill
and in these notes as HIS. It will be a statutory body corporate which will exercise the functions
given to it by or under the Bill or other relevant legislation. Subsection (1)(b) provides that as
part of its function, HIS will be expected to promote improvements in healthcare provided in
Scotland.
184. Subsection (2) defines what is mean by healthcare in subsection (1)(b) as services for, or
in connection with, the prevention, diagnosis or treatment of illness provided under the health
service or by people providing independent health care services
185. Subsection (3) and (4) places HIS under an obligation to act subject to and in accordance
with directions given by the Scottish Ministers and enables the Scottish Ministers to vary or
revoke such directions.
186. Subsections (5) gives effect to Schedule 5A of The National Health Service (Scotland)
Act 1978 (c. 29) contained in schedule 11 to the Bill, and which sets out the constitutional
arrangements and general provisions for the establishment and operation of HIS.
Principles
Section 10B – Principles
187. This section sets out the principles in accordance with which HIS will be required to
exercise their functions. These prioritise the safety and welfare of persons, and the promotion of
good practice.
Functions related to the health service
Section 10C – Health service functions
188. Subsection (1)(a) to(c) requires HIS to exercise the functions of supporting, ensuring and
monitoring the quality of health care provided by the NHS in Scotland (including quality
assurance, and accreditation) the promotion of user involvement in the planning and
development of health services by Health Boards, Special Health Boards and the Common
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Services Agency; and the discharge of those bodies’ functions in a way that encourages equal
opportunities. Subsection(2) confers certain functions exercisable by the Scottish Ministers under
particular provisions of the 1978 Act on HIS. Subsection (3)(a) provides that HIS must make
available to the public information on the availability and quality of health service services
which under subsection (3)(b) should be made available in any format that may reasonably be
requested. Information provided might include details about the location and types of services
available as well as the results of HIS's inspections of services provided under the health service.
189. Subsection (5) to (7) provide a definition for health service functions which HIS may
exercise.
190. Subsection (3)(c) requires HIS to provide advice to Scottish Ministers when requested,
and subsection (3)(d) allows it to do so at any time even without a request by Scottish Ministers.
Subsection (3)(e) requires HIS to provide advice to service users and persons representing carers
of such users, , local authorities, health boards, special health boards and the Common Services
Agency, health service providers or prospective providers, and any other bodies set out in
regulations, about any aspect of its functions. For example, HIS might offer advice to service
providers on how to meet any standards and outcomes. Subsection (3)(f) provides a power for
HIS to publish information arising out of its inspection and other work such as good practice
guidance. Subsection (3) allows HIS to charge a reasonable fee for any advice, forms or
documents it provides in connection with its obligations under subsection (3)(e).
Section 10D – Health service functions: further provision
191. This section permits Scottish Ministers to delegate by order to HIS such of their
functions in relation to the NHS as they think is appropriate. This might include, for example,
conducting an investigation into serious failure in NHS care.
192. Under subsection (2), HIS is required to carry out tasks for bodies associated with the
NHS that Scottish Ministers and the other health bodies agree they should undertake and in the
manner that is agreed. When carrying out such tasks or exercising functions on behalf of the
Scottish Ministers, HIS may enforce any rights acquired and will incur any liabilities and be
fully responsible for those tasks and the exercise of those functions.
Section 10E – Independent health care functions
193. Subsection (1) and (2) create functions for HIS in relation to information on the
availability and quality of independent health care services similar to those for NHS services
described above for section 10C.
194. Subsection (3) provides a list of the sections which confer functions on HIS to be known
as independent health care functions. These functions include the registration, regulation and
inspection of independent healthcare services and conditions attached to those functions and the
designation of authorised persons who may inspect independent health care services. Subsection
(4) further explains what is meant by the independent health care functions of HIS for the
purposes of the Bill.

29


161

These documents relate to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced
in the Scottish Parliament on 28 May 2009

Section 10F – Meaning of “independent health care services”
195. Subsections (1) and (2) lists and provides detailed definitions for the services which are
to be considered independent health care services for the purposes of the Bill namely any
independent hospital or clinic, any private psychiatric clinic or any independent medical agency.
Section 10G – Power to modify definitions
196. This section gives Scottish Ministers a power, following consultation, to amend by
affirmative order the definition of an independent health care service. The power may be used to
add to or remove from the range of defined services or to amend the definitions themselves.
Standards and outcomes
Section 10H – Standards and outcomes
197. This section gives Scottish Ministers a power to prepare and publish standards and
outcomes applicable to services provided under the health service and independent health care
services; and to keep any published standards under review. Under subsection (4) any published
standards must be taken into account by HIS when making any decisions related to registration,
inspection and enforcement in respect of services provided under the health service and
independent health care services. This section also ensures that consultation must be undertaken
prior to initial publication and consequent amendment of the standards and outcomes.
Inspections
Section 10I – Inspections of services provided under the health service
198. As part of the duty of furthering improvement in the quality of healthcare in Scotland,
conferred by section 10A under this section, HIS may inspect any service provided under the
health service. Such inspections are to be subject to a timetable approved by Scottish Ministers.
Section 10J – Inspections of independent health care services
199. HIS may inspect any independent health service. The purposes of an inspection of
independent health services are to review and evaluate their effectiveness, to investigate
particular aspects of a service and to encourage continuous improvement in the provision of
those services. Subsection (3) provides that any service or combination of services in any part or
all of Scotland may be inspected. This would enable for instance a themed inspection of
independent health care services provided to older people.
200. Subsection (4) provides that HIS may require a person who provides an independent
health service registered under the Bill to supply it with any information to enable HIS to
discharge its functions. This may include such aspects as pre-inspection questionnaires or other
information. Subsection (6) makes provision for HIS to decide the form which any inspection
will take, subject to any regulations made under section 10N. This will enable HIS to conduct
inspections in a manner appropriate for the type of service being inspected.
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Section 10K – Authorised persons
201. This section provides that any inspection must be carried out by a person authorised by
HIS – an “authorised person” - and that such a person may carry out inspections of any or all
independent healthcare services.
202. Subsection (3) provides powers for an authorised person to enter and inspect any
premises being used to provide an independent health care service. Subsection (4) provides that
any confidential information that person acquires during such an inspection may not be used or
disclosed by that person other than for the purposes of the inspection, or if required under law or
a court order or disclosed to the extent that is necessary for the purpose of protecting the welfare
of a child or adult at risk or the prevention or detection of crime or prosecution of offenders.
Confidential information for the purposes of the Bill is information which can identify an
individual and in respect of which a duty of confidentiality is owed to the individual in question.
Section 10L – Inspections at request of Scottish Ministers
203. This section provides that HIS must undertake an inspection of any service provided
under the health service and any independent health care service at the request of the Scottish
Ministers. Subsection (3) provides that an inspection or investigation is to be conducted in
accordance with a timetable approved by the Scottish Ministers. Under this provision, for
example, Scottish Ministers might request HIS to undertake an inspection of the services
provided to people with mental illness across both NHS and private providers.
Section 10M – Inspections: reports
204. Subsection (1) requires HIS to prepare a report after carrying out an inspection of NHS or
independent health care services and send a copy of the report to the person (or body) providing
the service(s). Subsection (2) provides that HIS should give that person (or body) an opportunity
to comment on a draft of that report. Subsection (3) provides that HIS must make the report
available to the public and subsection (4) makes provision for regulation to make further
provisions about the preparation, content and effect of reports.
Section 10N – Regulations relating to inspections
205. Subsections (1) and (2) provide a power for regulations to make further provision on the
detail of inspections at sections 10I, 10J and 10L - and for different types of inspection to be
carried out for such services.
206. Subsection (3) provides a list, which is not exhaustive, of the issues which the regulations
may address in relation to those inspections such as the frequency of such inspections, the
persons who are authorised to conduct such inspection, the interviews and examinations which
may be carried out in relation to such inspections and the creation of offences.
207. Subsection (4) provides a definition for “health records” as referred to in subsection
10N(3)(e).
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Registration
Section 10O – Registration of independent health care service
208. This section sets out the framework for applications for registration of an independent
health care service and specifies that such applications must be made to HIS and in addition to
information that may be prescribed in regulations, the identity of the manager of the service must
be included as well as any information HIS may reasonably require from the applicant.
Section 10P – Grant or refusal of registration
209. Registration will only be granted if HIS is satisfied that the applicant has demonstrated
that they have complied with or will comply with the relevant standards and other relevant
requirements. The burden of proof is with the applicant rather than HIS.
210. Subsection (1) and (2) provides that an application can be granted either unconditionally
or subject to any conditions HIS sees fit to impose. Specific conditions may be required to take
account of the circumstances in an individual service, for example, a condition that a particular
door is kept locked to prevent children from wandering directly onto a busy road, or that a
particular ratio or skill mix of staff is needed.
211. Subsection (3) provides that if HIS is satisfied that the applicant is complying with, or
will comply with, all relevant requirements set out in regulations under section 10Z2, and the
requirements of any other legislation that it considers relevant, it should give the applicant notice
of its decision to grant registration either unconditionally under section 10W or subject to
conditions under section 10U(1)(a). Otherwise, it will give notice of its refusal of registration
under section 10U(1)(b).
212. If HIS grants the application, it must issue a certificate of registration (subsection (4)),
which the independent health service provider must display in a prominent position (subsection
(5)), in the premises where the independent health care service is operated from and, if there is a
separate management office, in that office too.
Improvement notices
Section 10Q – Improvement notices: independent health care services
213. This section gives HIS the power to serve an improvement notice on an independent
health care service. Such a notice will specify the improvements required to bring an
independent health care service up to the standards required and the timescale for meeting these
standards. It also provides for the HIS to warn that if the necessary improvements are not made
within the time allowed HIS intends to begin procedures under Section 10R.
Proposals and applications in relation to registered independent health care services
Section 10R – Cancellation of registration
214. This section gives HIS the power to cancel the registration of an independent health care
service that, having been issued with an improvement notice, is still not meeting the relevant
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requirements. This could be concern about a condition of registration that has been breached or
where a relevant offence has been committed. Further grounds for cancelling registration may be
prescribed by regulations.
215.

Subsection (2)(a) provides that relevant offences for the purpose of this section are:

•

an offence under this group of sections;

•

any other offence which in HIS's view makes it appropriate to cancel a registration.

216. Registration can be formally cancelled even if a provider closes an independent health
care service before the cancellation process is complete. This will ensure that the provider's
record accurately reflects the situation and HIS will be aware of previous history in dealing with
any future applications.
217. Cancellation of registration would not normally be the first step in a formal enforcement
action. It is only likely to be used where the service has not met conditions of registration over
time and has ignored the serving of an improvement notice. If an independent health care service
provider is convicted of a relevant offence, such as obstructing an inspection and fails to remedy
matters at fault, HIS will be able to cancel registration.
Section 10S – Condition notices
218. This section enables HIS to notify the registered independent health service, by a
“condition notice” that a condition in force may be varied, removed or a new condition added.
Section 10T – Applications in respect of conditions
219. Subsection (1) enables a provider of an independent health care service to apply for a
change to their conditions of registration, or to apply voluntarily for the cancellation of
registration, for example, if they plan to close or sell the business. Subsection (2) prevents a
person voluntarily cancelling their registration if HIS has given notice of intention to, or decided
to, cancel registration. Subsection (3) provides that an application shall be accompanied by the
fee and that regulations shall say how the application is to be made and what particulars are to be
stated in it. Subsection (4) provides that if HIS grants an application for a change of conditions it
must give notice in writing and issue a new certificate of registration.
Section 10U – Further provision as respects notice of proposals
220. Subsection (1) provides for HIS to give notice of decisions it intends to take, in respect of
applications for registration made under Section 10O, if it intends to grant an application subject
to conditions, or to refuse it. For example, in the case of a person applying for registration for the
first time, the notice of proposal will state the conditions subject to which HIS proposes to grant
the application.
221. Subsection (2) requires HIS to give notice if it intends to cancel a registration. Subsection
(3) requires HIS to give notice if it decides to refuse an application for a variation of conditions
made under Section 10T. Such notice must set out the reasons (subsection (4)).
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Section 10V – Right to make representations to HIS as respects proposals
222. This section states that a notice given under Section 10U must indicate that the recipient
of the notice can, if they so wish, make written representations to HIS within a time limit of 14
days (subsection (1)). This ensures that that person has the opportunity to make their point of
view known. Subsection (2) provides that HIS may not implement the terms of the notice until
the 14 day period has ended unless they receive representations during the 14 day period or the
person notifies HIS that they will not be making representations.
Notice of decision on application for registration
Section 10W – Notice of HIS’s decisions
223. Subsections (1) and (2) provide that HIS should give notice when granting an application
for registration unconditionally or subject to a condition that has been agreed in writing between
HIS and the applicant.
224. Subsections (3) to (6) deal with situations where the representations stage has been
completed, requiring HIS to serve a notice in writing of their decision on the applicant. The
notice must explain the right of appeal conferred by section 10Y and in the case of a decision to
grant an application subject to conditions or to vary conditions, set out those conditions. A
decision to cancel registration, to grant an application subject to conditions which are not agreed,
or to change conditions will take effect only after the outcome of any appeal has been
determined, or after 14 days if no appeal is brought. In the case of a decision to grant an
application subject to conditions which are not agreed, if the applicant decides not to pursue an
appeal the decision will take effect immediately.
Conditions as to numbers
Section 10X – Conditions as to numbers
225. This section provides that HIS can limit the number of people using certain services or to
whom certain services are provided either on initial registration, or through a subsequent
condition notice. For example, it may be appropriate for a new provider to be restricted on
numbers until they get fully established, or where an independent healthcare provider is causing
concern the power could be used as an alternative to enforcement action (i.e. withdrawing
registration).
Appeal against decision to implement proposal
Section 10Y – Appeal against decision to implement proposal
226. This section provides for an appeal against a decision on registration made by HIS under
Section 10W. The appeal must be made to a sheriff within 14 days of the notice of decision.
Subsection (2) provides for the sheriff's powers on considering an appeal.
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Fees
Section 10Z – Registration Fees
227. This section sets powers in relation to the fees which are payable to HIS. Subsection (1)
gives Scottish Ministers power to prescribe maximum levels of fees which may be imposed
(following consultation with those who will or may be affected by the fees or their potential
effect) and to determine whether or not a fee is payable by regulations. Subsection (2) sets out
the activities for which the HIS is able to impose fees.
228. Subsection (3) requires HIS to have regard to its own expenses in setting particular fees
within the maxima set by Scottish Ministers. This subsection also allows HIS to waive fees.
Regulations
Section 10Z1 – Regulations: registers and registration
229. Subsection (1)(a) provides for Scottish Ministers to make regulations about how HIS
should maintain registers. Subsection (1)(b) allows regulations to be made about the information
that should be provided in an application under Section 10O and what certificates of registration
should include, for example the conditions of registration of an independent health care service.
Subsection (1)(b)(iii) provides for regulations specifying types of applicants who cannot make
certain kinds of applications.
230. Subsection (1)(c) and (d) allow regulations to be made that define the circumstances and
conditions, including the payment of a fee, under which HIS should provide access to its
registers. Subsection (2) allows for regulations to be made setting out when fees should not be
payable and provides that HIS can give access free of charge. These regulations would be, for
example, to prevent unrestricted access to the names and addresses of services, such as children's
services, where there might be a consequent risk to children. The regulations could contain a
requirement for someone to show they had a legitimate interest before they could be granted
access to certain registers.
231. Subsection (1)(e) gives Scottish Ministers the power to make regulations conferring
additional functions on HIS in relation to registration under Section 10O. Section 10Z2 –
Regulations: independent health care services
232. This section gives Scottish Ministers the power to make regulations in respect of
independent health care services. Such regulations would cover the normal day to day
administrative matters required for well run independent health care services such as provision in
relation to management, staffing, premises and the general way independent health care services
are conducted.
233. Subsection (2) provides that regulations made under this section may make it an offence
to fail to comply with specific provisions within the regulations, or with a condition of
registration. Subsection (3) provides that a person guilty of such an offence would be liable to a
fine not exceeding level 5 on the standard scale (£5,000 at present).
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234. Subsection (4) requires the Scottish Ministers to consult such persons as they consider
appropriate before making regulations under the powers in this section.
Complaints about independent health care services
Section 10Z3 – Complaints about independent health care services
235. Subsection (1) requires HIS to establish suitable procedures for dealing with any
complaints made to it about independent health care services by users, their relatives or
advocates or staff. Subsection (3) requires that, before establishing such procedures, HIS will be
required to consult such persons or groups of persons it considers appropriate and that it should
submit proposals to Scottish Ministers for approval. Any procedures developed must be kept
under review by HIS. HIS must also ensure that the established procedure is given the
appropriate publicity.
Offences
Section 10Z4 – Offences in relation to registration
236. This section sets out offences in relation to registration under Section 10O (registration of
independent health care services). Subsection (1) makes it an offence for a person to describe
any service as an independent health care service for the purposes of this Bill when it is not
registered as such. If convicted of an offence under this subsection, the person would be liable to
a fine not exceeding level 5 on the standard scale or up to three months imprisonment, or both.
237. Subsection (2) makes it an offence not to display a certificate of registration in a
prominent place. The penalty on summary conviction is a fine not exceeding level 2 (£500) on
the standard scale.
Section 10Z5 – False Statements in applications
238. This section creates an offence of knowingly giving information which is false or
misleading in a material respect when making an application for registration, or for variation or
removal of a condition. The penalty is a fine not exceeding level 4 on the standard scale.
Section 10Z6 – Offences by bodies corporate etc.
239. This section provides that if an offence under this group of sections is committed with the
consent or connivance of individuals operating a body corporate, a partnership, or an
unincorporated association, or if that person has been neglectful, then the person as well as the
organisation is guilty of the offence. Individual officers of a body corporate, partners of a
partnership, or persons managing or controlling an unincorporated association who are complicit
in an offence under this group of sections will not be able to escape prosecution simply because
the organisation is liable: both they and it may be liable to prosecution.
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Inquiries
Section 10Z7 – Inquiries
240. Subsection (1) allows HIS to set up an inquiry on the exercise of its functions, or over the
provision of an independent health care service or a service provided under the health service,
giving HIS the authority to investigate issues of serious concern that may arise in respect of their
functions or any particular independent health care service or a service provided under the health
service.
241. Subsection (2) enables an inquiry to be held in private. This might be necessary to
protect, for example, a victim of child abuse.
242. Subsections (3) and (4) provide for section 210(2) to (6) of the Local Government
(Scotland) Act 1973 to apply in relation to an inquiry. This will enable the person holding the
inquiry to issue a summons requiring an individual to give evidence or produce any documents
in their custody or under their control at a stated time and place. If that person fails to attend (for
reasons other than not having the necessary expenses of their visit paid or tendered), they are
liable to a fine or imprisonment.
243. Subsections (5) and (6) allow HIS to determine who should pay their expenses in relation
to an inquiry. Subsection (7) allows HIS to award expenses to parties involved in an inquiry and
to direct who should pay those expenses.
244. Scottish Ministers also have a power to ask HIS to set up an inquiry under section 76 of
the National Health Service (Scotland) Act 1978 (c. 29).
Liability of persons exercising functions
Section 10Z8 – Liability of persons exercising functions
245. This section provides that a person acting in good faith and on reasonable grounds will
not be liable in any civil or criminal proceedings for anything done in connection with the
functions being carried out under the Bill. Subsection (2) provides that HIS would remain liable
for the actions of its staff.
Giving of notice
Section 10Z9 – Giving of notice
246. This section deals with the serving of notice on an independent health care service
provider or a person seeking to provide and independent health care service, and sets out when
notice is deemed to have been delivered.
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Scottish Health Council
Section 10Z10 – Establishment of Scottish Health Council
247. This section allows HIS to establish a committee of its board known as the Scottish
Health Council and to delegate to the Council the functions, set out at 10C(1)(b) and (c), of
supporting, ensuring and monitoring the duties under section 2B of the 1978 Act for Health
Boards, Special Health Boards and the Commons Services Agency to encourage public
involvement in the health services for which they are responsible; and of supporting, ensuring
and monitoring the promotion under section 2D of that Act, equal opportunities in the delivery of
all their functions.
Section 10Z11 – Transfer of staff
248. This section clarifies that section 12CA concerning transfer of staff amongst health
service bodies is applicable to HIS and provides that the existing staff of NHS Quality
Improvement Scotland will transfer to HIS on the date on which it is established as a new body.
Section 10Z12 – “Provide” in relation to independent health care services
249. This section provides a definition of the term “provide” in this Part of the Act which is to
carry on or manage an independent healthcare service.
Section 91 – Healthcare Improvement Scotland: constitution, etc.
250. Subsection (1) gives effect to schedule 11 which inserts schedule 5A into the National
Health Service (Scotland) Act 1978. Subsection (2) gives effect to schedule 12 which contains
modifications of enactments consequential on section 90.
PART SIX - SCRUTINY
User focus
Section 92 - Scrutiny: user focus
251. Subsection (1) imposes a duty on listed scrutiny authorities to secure continuous
improvement in user focus in the exercise of their scrutiny functions and to demonstrate that
improvement. Scrutiny functions of a person, body or office-holder are defined in subsection (7).
252. Subsection (2) provides that “user focus” is the involvement of users of scrutinised
services in the design and delivery of scrutiny functions in relation to those services and the
governance of the listed scrutiny authorities. Subsection (3) defines “scrutinised services” to
mean services that are scrutinised and also persons, bodies or office-holders (providing services)
that are scrutinised.
253. Subsection (4) provides that the phrase “users of a service” includes people who have not
yet used the service but may use it in the future, people who act on behalf of others for whom the
service is provided, and persons with a direct interest in, or directly affected by, the service. It
also includes a person, such as a local authority, with a direct interest in, or directly affected by
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the scrutiny of a service (i.e. it includes the person providing the service, such as, the local
authority) and it includes a person with a direct interest in, or directly affected by the scrutiny of
a person, body or office-holder providing services.
254. Subsection (5) allows the Scottish Ministers to add, by order, a person, body or officeholder which has scrutiny functions to the list of authorities that are subject to the duty in
schedule 13. Subsection (6) requires the Scottish Ministers to consult those in question, before
making such an order.
Section 93 - User focus: guidance etc.
255. Subsection (1) requires listed scrutiny authorities to have regard to any guidance in
relation to the duty provided by the Scottish Ministers, and to what are otherwise regarded as
proper arrangements for securing and demonstrating continuous improvement in user focus.
256. Subsection (3) provides that arrangements may be regarded as proper arrangements by
reference to generally recognised published codes or otherwise. Reference could therefore be
made to professional codes of practice. Subsection (2)(a) provides that the guidance issued by
Scottish Ministers may include guidance on how to make, and what is to be included in, such
arrangements.
257. Subsection (5) provides that if there is a conflict between guidance provided by Scottish
Ministers and these proper arrangements, then it is the guidance that must be followed.
Subsections (6) and (7) enable the Scottish Ministers to require a listed scrutiny authority to
explain why it has not complied with guidance provided by Scottish Ministers, and to publish
that explanation.
Section 94 - Scrutiny: duty of co-operation
258. Subsection (1) imposes a duty on scheduled scrutiny authorities to co-operate and coordinate activity with each other and, where appropriate, the Scottish Ministers, with a view to
improving the exercise of their scrutiny functions in relation to local authorities (including public
services provided by them or on their behalf), social services and health services. This must be
with regard to efficiency, effectiveness and economy. Scrutiny functions of a person, body or
office-holder are defined in subsection (10). This duty requires, for example, SCSWIS and Her
Majesty’s Inspectors of Education to co-operate and carry out integrated inspections in relation
to the inspection of school care accommodation services (as defined in schedule 8).
259. Subsection (3) allows the Scottish Ministers to add, by order, a person, body or officeholder to the list of authorities that are subject to the duty in schedule 14. An authority can only
be added to the list if it has scrutiny functions in relation to local authorities or public services
provided by them or on their behalf, social services or health services. Subsection (4) requires
the Scottish Ministers to consult those in question, before making such an order.
260. Subsection (5) disapplies the duty to the extent that compliance with it would prevent or
delay action that the scheduled scrutiny authority considers necessary as a matter of urgency.
Subsection (6) requires scheduled scrutiny authorities to comply with any directions given by the
39


171

These documents relate to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced
in the Scottish Parliament on 28 May 2009
Scottish Ministers and have regard to any guidance issued by Scottish Ministers. Subsection (7)
provides that such directions and guidance may be of a general or a specific nature, and may
apply to all or some scheduled scrutiny authorities and to all or some of their functions.
Joint inspections
Section 95 - Joint inspections
261. Subsection (1) requires any two or more of the persons or bodies specified in subsection
(6), on being requested to do so by the Scottish Ministers, to conduct jointly an inspection of the
provision of children’s services, such other services within the inspection remit of the bodies
involved as Scottish Ministers specify, or a combination of such services. The intention is that
the Scottish Ministers would be able to require a joint inspection of, for example, child
protection services, adult mental health services or services for people (that is adults and
children) with learning disabilities.
262. Subsection (11) defines “children’s services” to mean services provided predominantly
to, or for the benefit of, children to which the provisions of section 15(1) of the Local
Government in Scotland Act 2003 apply. Section 15(1) of that Act makes provision regarding
community planning by local authorities. The services to which the community planning process
may apply are all public services provided in the area of the local authority. These public
services may be provided by public bodies or community bodies as defined in section 15(4) of
that Act.
263. Subsections (2) to (4) enable the Scottish Ministers to specify the purposes for any joint
inspection and to specify that any or all of the services to be jointly inspected are inspected by
reference to the area in which they are provided (which can be the whole of Scotland or any part
of Scotland) or to the person or group of persons to whom they are provided.
264. Subsection (5) requires a joint inspection to be carried out to a timetable approved by,
and in accordance with any directions issued by, Scottish Ministers. Such directions might
include which person or body is to co-ordinate the arrangements for the joint inspection and the
arrangements for the publication of the report.
265. Subsection (6) lists the persons and bodies which may be required to conduct a joint
inspection in terms of a request from the Scottish Ministers under subsection (1). Subsection (9)
enables the Scottish Ministers, by order, to add other persons or bodies to or remove bodies from
the list.
266. Subsection (7) allows any person or body listed in subsection (6) who considers a joint
inspection would be appropriate to bring this to the attention of Scottish Ministers.
267. Subsection (8) enables the joint inspection team to submit their report and
recommendations to Scottish Ministers following an inspection. It also requires persons or
bodies participating in a joint inspection to have regard to any code of practice prepared by
Scottish Ministers giving practical and general advice and promoting desirable practices. Matters
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such as access to and the use and destruction of confidential information are examples of the
kind of matter which might be dealt with in such a code.
Section 96 - Participation in joint inspections
268. Subsection (1) allows Scottish Ministers to direct persons or bodies not listed in section
95(6) but which have inspection functions to participate in a joint inspection. The direction to
participate may specify that participation is only to a limited extent or for a limited purpose. This
section would enable Scottish Ministers to include lay people or specific organisations with
particular knowledge or expertise, for example, in any aspect of services for children; provided
of course any person so included was given inspection functions as an authorised person of an
inspection body.
269. Subsection (2) gives Scottish Ministers the power, when directing the participation in a
joint inspection of a person or body in terms of subsection (1), to limit the exercise by that
person or body of the powers conferred under regulations under section 97 in relation to the
conduct of joint inspections. In some cases, it would not be appropriate for such a person or body
to have access to, for example, sensitive and personal information.
Section 97 - Regulations relating to joint inspections
270. Subsection (1) provides for regulations to relating to how inspections may be conducted,
and subsection (2) provides a non-exhaustive list of what the regulations may provide for
including provision as to seizure of items, persons authorised to carry out inspections, the
sharing of information, interviews and examinations, reports and the creation of offences.
Public Finance and Accountability
Section 98 - Amendment of Public Finance and Accountability (Scotland) Act 2000
271. Subsection (2) transfers responsibility for appointing the three other members of Audit
Scotland under section 10(2)(c) of the Public Finance and Accountability (Scotland) Act 2000
(the “2000 Act”) from the Auditor General for Scotland and the Chairman of the Accounts
Commission (acting jointly) to the Scottish Commission for Public Audit (the “SCPA”).
272. Subsections (3) and (9)(a) update the 2000 Act to reflect the new name for the Public
Audit Committee.
273. Subsection (4) provides that a person appointed Auditor General for Scotland holds office
for a period of 8 years, vacates office on the expiry of that period and is not eligible for
reappointment.
274. Subsection (5) disapplies the duty on Scottish Ministers to publish accounts and reports
under section 22(5)(b) of the 2000 Act where these are published by the body or office-holder in
question.
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275. Subsection (6) gives the Auditor General for Scotland a power to publish the results of
any examination carried out under section 23 (economy, efficiency and effectiveness
examinations) of the 2000 Act.
276. Subsection (7) provides that, for the purposes of the law of defamation, reports that are
sent by the Auditor General to the Scottish Ministers under section 22(4) of the 2000 Act and the
results of any examination that are carried out and reported by the Auditor General to the
Parliament under section 23 of the 2000 Act are absolutely privileged. Absolute privilege is a
complete defence against proceedings for defamation.
277. Subsections (8)(a) and (b) provide that members of the staff of Audit Scotland and
members of the Accounts Commission are not eligible for appointment as a member of Audit
Scotland under section 10(2)(c) of the 2000 Act, that such appointments must not exceed three
years, and that appointees may only be reappointed for one further such period.
278. Subsection (8)(c) transfers responsibility for the terms and conditions of the three other
members of Audit Scotland appointed under section 10(2)(c) of the 2000 Act from the Auditor
General for Scotland and the Chairman of the Accounts Commission to the SCPA, and provides
that the SCPA will receive any notices of resignation from these members, rather than the
Auditor General and the Chairman. Subsection 8(d) provides that the SCPA, rather than the
Auditor General and the Chairman, may remove these members if they consider that the member
is for any reason unable or unfit to exercise the functions of a member.
279. Subsection (8)(e) provides that the SCPA must appoint one of the three other members of
Audit Scotland appointed under section 10(2)(c) of the 2000 Act to preside at the meetings of
Audit Scotland, except that Audit Scotland must do this if that member is not present.
280. Subsection (9)(b) provides that for the purposes of the law of defamation, statements
made in the proceedings of the SCPA, the publication under the authority of the SCPA of any
statement and any report to Parliament under section 12(4) of the 2000 Act are absolutely
privileged.
PART SEVEN – MISCELLANEOUS AND GENERAL PROVISIONS
Miscellaneous
Section 99 – Charity trustees’ indemnity insurance
281. This section inserts section 68A into the Charities and Trustee Investment (Scotland) Act
2005.
282. Section 68A(1) allows charity trustees to purchase, from charity funds, indemnity
insurance against personal liability in their role as charity trustee or as directors or officers of any
body corporate carrying on any activities on behalf of the charity.
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283. Sections 68A(2) and (3) set out certain types of liability that must be excluded from the
provision of any indemnity, for example liability incurred by a trustee to pay a fine imposed in
criminal proceedings.
284. Section 68A(4) clarifies that this provision does not allow the purchase of insurance if it
is expressly prohibited by the charity’s constitution and clarifies that indemnity insurance can be
provided despite any provision prohibiting the charity trustees receiving any personal benefit
from charity funds.
Section 100 - Local Government (Scotland) Act 1973: minor amendment
285. This section amends section 102(2A) of the Local Government (Scotland) Act 1973 to
repeal an obsolete reference.
General
Section 101 – Ancillary provision
286. This section allows the Scottish Ministers, by order, to make consequential,
supplemental, incidental, transitional, transitory or saving provision for the purposes of, in
consequence of, or for the purposes of giving full effect to, any provision of the Bill.
Section 102 - Orders and regulations: Parts 6 and 7
287. This section regulates the powers conferred on Scottish Ministers by Parts 6 and 7 to
make orders and regulations. It requires these powers to be exercised by statutory instrument and
provides that the powers may be used to make different provisions for different purposes. It also
establishes the type of Parliamentary procedure which applies to these instruments.
Section 103 – Short title and commencement
288. This section provides that sections 101, 102 and 103 come into force on Royal Assent,
with the remaining sections to be commenced by order made by statutory instrument.
Schedule 1 - Deer Commission for Scotland: consequential amendments
289. Schedule 1 is introduced by section 1 and sets out consequential amendments and repeals
to other legislation required as a result of the provisions of that section.
290. Paragraphs 2 to 4 deal with various amendments to the Natural Heritage (Scotland) Act
1991 (“the 1991 Act”) required to give SNH aims and purposes, functions and duties in relation
to deer. The amendments also extend the general function of commissioning research to “any
research, inquiry or investigation”.
291. Paragraphs 5 to 27 amend various provisions of the Deer (Scotland) Act 1996 (“the 1996
Act”) including amendments so as to substitute all references to “the Deer Commission for
Scotland” and “the Commission” with “Scottish Natural Heritage” except where this is not
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appropriate. There are also two consequential repeals made to the 1996 Act in paragraphs 25 and
26.
292. Paragraphs 28 to 31 cover further consequential amendments required to remove entries
for the Deer Commission for Scotland in the Ethical Standards in Public Life etc.(Scotland) Act
2000, the Scottish Public Services Ombudsman Act 2002, the Freedom of Information
(Scotland) act 2002 and the Public Appointments and Public bodies etc. (Scotland) Act 2003 as a
result of section 1.
Schedule 2 - Regulation of officers of court: modifications of enactments
293. Schedule 2 is introduced by section 9 and sets out amendments and repeals relating to the
existing provisions which regulate officers of court.
Part 1 - Amendments
294. Part 1 amends the rules in relation to officers of court in Part V of the Debtors (Scotland)
Act 1987 (“the 1987 Act”) and confers functions upon the Lord President, the Court of Session
and Sheriffs Principal in order to implement provisions of Part 3 of the Bankruptcy and
Diligence etc. (Scotland) Act 2007 (“the 2007 Act”).
295. Paragraph 2 amends section 75 of the 1987 Act (regulation of organisation, training,
conduct and procedure). New powers are given to the Court of Session, allowing it to regulate by
Act of Sederunt court rules the conduct of officers of court when exercising their extra-official
functions and to prescribe the procedure in relation to appeals under section 82 of the 1987 Act.
Additional powers are also given to Sheriffs Principal allowing them to revoke permissions for
remuneration under section 75(2).
296. Paragraph 3 amends section 76 of the 1987 Act (Advisory Council on Messengers at
Arms and Sheriff Officers) so as to allow the Lord President to make additional lay appointments
to the Advisory Council as considered appropriate.
297. Paragraph 4 amends section 79 of the 1987 Act (investigation of alleged misconduct).
The amendments to section 79(1) extend the application of section 79 and expand the definition
of “misconduct” as it applies under sections 79 and 80 to match its scope under the 2007 Act.
298. Paragraph 5 amends section 80 of the 1987 Act (courts’ powers in relation to offences or
misconduct). The Court of Session’s powers and the powers of Sheriffs Principal under section
80(1) and (2) are extended to include powers to restrict the functions and activities of
messengers-at-arms and sheriff officers respectively. New powers are introduced under section
80(3A) and (3B) giving the Court of Session and Sheriffs Principal the power to suspend
messengers-at-arms and sheriff officers placed under investigation or charged with an offence.
Section 80(4A) is introduced to give the Court of Session powers to restrict the functions and
activities of, or suspending, messengers-at-arms at the end of disciplinary proceedings under
section 79(3). Section 80(6A) is introduced to give Sheriffs Principal powers to make orders
restricting the functions and activities of, or suspending, sheriff officers.
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299. Paragraph 6 amends section 81 (provisions supplementary to section 80) to ensure that
any orders in relation to offences or misconduct made under section 80(1)(a), (2)(a), (3A), (3B),
(4), (4A), (6), (6A) or (8)(b) are intimated to the professional association designated under
section 63(1) of the 2007 Act. Subsection (3) of section 81 is amended to give Sheriffs Principal
power, on receipt of intimation of an order under section 80(3A), (3B), (4A) or (6A), to make an
order suspending a sheriff officer.
300. Paragraph 7 amends section 82 (appeals from certain decisions under sections 79(5) and
80) so as to extend the remit for appeals to the Inner House of the Court of Session to include
appeals from the decision of a Lord Ordinary or Sheriff Principal in relation to section 77(1)
(appointment of messengers-at-arms) and section 80(3A), (3B), (4A), (6A) or (8)(b) (various
orders in relation to officers’ misconduct).
301. Paragraph 8 introduces a new section 86A (Electronic communications) so as to include
within the scope of Part V admissions (e.g. in section 79(2)) given in electronic format.
302. Paragraph 9 introduces the amendments to the Bankruptcy and Diligence etc. (Scotland)
Act 2007.
303. Paragraph 11 amends section 51 of the 2007 Act (information and annual report) so as to
require the Advisory Council on Messengers at Arms and Sheriff Officers (“the Advisory
Council”), as opposed to the Scottish Civil Enforcement Commission (“the Commission”), to
prepare an annual report on its activities. The report may contain statistical analysis in relation to
officers of court. The professional association designated under section 63 has a duty to provide
information for the report if asked to do so by the Advisory Council. The report must be
published and a copy given to the Scottish Ministers.
304. Paragraph 13 amends section 61 of the 2007 Act (regulation of judicial officers). Powers
allowing the Scottish Ministers to make regulations in relation to fees and charges levied by an
officer of court under section 61(2)(d) and the obligation to consult the Commission before
making such regulations under section 61(3) are removed. There are, however, existing powers
in relation to fees levied by officers of court under the Sheriff Courts (Scotland) Act 1907, the
Execution of Diligence (Scotland) Act 1926 and the 1987 Act as with the current Act of
Sederunt (Fees of Sheriff Officers). The obligation to consult the Commission otherwise under
section 61(2) becomes an obligation to consult the Lord President of the Court of Session (“the
Lord President”) and each Sheriff Principal.
305. Paragraph 14 amends section 62 of the 2007 Act (duty to notify Commission of
bankruptcy etc.) so as to make the obligation to notify the Commission under section 62(1) an
obligation to notify the Lord President or the Sheriff Principal from whom an officer holds a
Commission.
306. Paragraph 15 amends section 63 of the 2007 Act (judicial officers’ professional
association). Section 63 gives the Scottish Ministers powers to designate and make provision for
a professional association for officers of court. Section 63(1A) extends these powers by allowing
the Scottish Ministers to include provision requiring officers of court to provide information to
the professional association (for statistical purposes related to the Advisory Council power in
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section 51). The obligation to consult the Commission prior to making such regulations becomes
an obligation to consult the Lord President and each Sheriff Principal.
307. Paragraph 16 introduces section 63A (code of practice), replacing the Commission’s duty
under section 55. The professional association must, subject to prior approval of the Lord
President, prepare and publish a code of practice in relation to the functions of officers of court
and may prepare and publish a code of practice in relation to the undertaking of activities by
officers of court. Either code may be revised. Where revisals are substantial, the code must be
published; otherwise, it may be published. Copies must be sent to the Scottish Ministers, the
Lord President, each Sheriff Principal and each officer of court.
308. Paragraph 17 amends section 64 of the 2007 Act (duty of professional association to
forward complaints to Commission). The professional association’s duty to forward complaints
to the Commission will become a duty to forward complaints to the Lord President and the
appropriate Sheriff Principal.
309. Paragraph 18 amends section 65 of the 2007 Act (information from professional
association connected with discipline). The Lord President or any Sheriff Principal, as opposed
to the Commission, may require the professional association to provide information under
section 65.
310. Paragraph 19 introduces section 65A (annual fee) to replace provision in the 2007 Act.
The professional association may, subject to the approval of the Lord President, make rules
requiring officers of court who hold a commission to pay an annual fee. Rules made under this
provision may make provision in relation to when and in what manner the fee must be paid, and
other matters the professional association considers appropriate.
311. Paragraph 20 amends section 66 of the 2007 Act (inspection of judicial officer). The
Commission’s powers to appoint a person to inspect and report back on the works or particular
aspects of the work of an officer of court will be transferred to the Lord President or any Sheriff
Principal. The obligation to pay a person appointed will be borne by the Scottish Ministers, as
opposed to the Commission.
312. Schedule 2 also replaces various references to “judicial officers” in the 2007 Act with
references to messengers-at-arms and sheriff officers.
Part 2 - Repeals
313. Part 2 repeals the provisions superseded by the changes made by Part 1 of schedule 2,
including sections 50 and 60 of the 2007 Act which would establish the Commission and abolish
messengers-at-arms and sheriff officers.
Schedule 3 - Improvement of public functions: listed bodies
314. Schedule 3 is introduced by section 11 and lists the persons, bodies and office-holders to
which the order-making powers in section 10 (public functions: efficiency, effectiveness and
economy) apply.
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Schedule 4 - Order-making powers: modifications of enactments
315. Schedule 4 is introduced by section 24 and contains minor amendments and amendments
consequential on Part 2.
Schedule 5 - Creative Scotland: Establishment etc.
316. Schedule 5 is introduced by section 26(2) and makes further provision about the status,
constitution, proceedings etc. of Creative Scotland.
Paragraph 1 – Status
317.

Creative Scotland is a body corporate but is not a Crown body.

Paragraph 2 – Membership of Creative Scotland
318. The membership of Creative Scotland is to consist of a chairing member and not less than
8 nor more than 14 other members. All members of Creative Scotland are to be appointed by the
Scottish Ministers.
319. Sub-paragraph (2) gives the Scottish Ministers power to substitute, by order made by
statutory instrument, different numbers of minimum or maximum members in sub-paragraph
(1)(b). A statutory instrument under sub-paragraph (2) is subject to negative resolution
procedure.
Paragraph 3 – Terms of appointment etc.
320. Each member of Creative Scotland is to be appointed for such period as the Scottish
Ministers think fit. A member of Creative Scotland holds and vacates office in accordance with
the terms and conditions of appointment but may resign office as a member by giving written
notice (see sub-paragraph (2)).
321. Sub-paragraph (3) provides that once a person ceases to be a member of Creative
Scotland they are eligible to be reappointed as a member for another term.
Paragraph 4 – Removal of members
322. The Scottish Ministers have the power to remove a member of Creative Scotland from
office if they are satisfied that the member is insolvent (see sub-paragraphs (a) and (b)), has been
absent from meetings without permission, or is otherwise unfit or unable to discharge the
functions of a member of Creative Scotland.
Paragraph 5 – Disqualification from membership
323. Paragraph 5 provides that members of the Scottish Parliament, members of the House of
Commons and members of the European Parliament are disqualified from appointment and from
holding office as members of Creative Scotland.
47
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Paragraph 6 – Remuneration and allowances for members
324. Creative Scotland is to pay to each of its member’s remuneration, allowances and
expenses determined by the Scottish Ministers.
Paragraph 7 – Chief executive and other employees
325. Creative Scotland is to employ a chief executive and sub-paragraph (2) provides that the
chief executive of Creative Scotland may not be a member of Creative Scotland. The chief
executive of Creative Scotland is to be appointed, with the approval of the Scottish Ministers, by
Creative Scotland. Creative Scotland will determine, with the approval of the Scottish Ministers,
the chief executive’s terms and conditions.
326. Creative Scotland may appoint employees other than the chief executive and can
determine their terms and conditions of employment. The Scottish Ministers may give directions
to Creative Scotland in relation to the appointment of employees and their terms and conditions
of employment (see sub-paragraph (5)).
327. Sub-paragraph (6) gives Creative Scotland power to arrange, with the approval of the
Scottish Ministers, for pensions, allowances or gratuities in relation to employees of Creative
Scotland. The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of employment
(see sub-paragraph (7)).
Paragraph 8 – Committees
328. Creative Scotland may establish committees for any purpose relating to its functions.
Creative Scotland may appoint persons who are not members of Creative Scotland to be
members of a committee, but such persons are not entitled to vote at meetings of the committee.
329. A committee of Creative Scotland is to comply with any directions given to it by Creative
Scotland (see sub-paragraph (4)).
Paragraph 9 – Procedure and meetings
330. Creative Scotland determines its own procedure and the procedure of its committees. The
validity of any proceedings of Creative Scotland or any of its committees is not affected by any
irregularity in the membership of Creative Scotland.
331. Sub-paragraph (3) provides that members of the Scottish Executive and persons
authorised by the Scottish Ministers may attend and take part in meetings of Creative Scotland or
any of its committees, but are not entitled to vote at such meetings.
Paragraph 10 – General powers
332.
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333. Sub-paragraph (1) gives Creative Scotland wide power to do anything related to the
exercise of its functions. Without prejudice to the generality of this power, sub-paragraph (2) sets
out particular powers of Creative Scotland.
Paragraph 11 – Delegation of functions
334. Creative Scotland has power to authorise the chief executive, any other employee or any
of its committees to exercise its functions. Sub-paragraph (2) restricts Creative Scotland’s power
to delegate its functions by providing that Creative Scotland may not authorise any other person
to exercise functions relating to financial accounting.
335. Any delegation under sub-paragraph (1) does not affect the responsibility of Creative
Scotland for the exercise of its functions (see sub-paragraph (3)).
Paragraph 12 – Location of office
336. Paragraph 12 requires Creative Scotland to obtain the approval of the Scottish Ministers
before determining the location of its office premises.
Paragraph 13 – Accounts
337. Sub-paragraph (1) requires Creative Scotland to manage its financial accounting and
requires Creative Scotland to do so in accordance with any directions the Scottish Ministers may
give.
338. Sub-paragraph (2) requires Creative Scotland to send its annual statement of accounts to
the Auditor General for Scotland for auditing.
Paragraph 14 – Reports
339. Creative Scotland is required to prepare an annual report. Sub-paragraph (2) requires
Creative Scotland to publish its annual report, lay a copy before the Scottish Parliament and send
a copy to the Scottish Ministers.
340. Creative Scotland may publish other reports and information on matters relevant to its
functions.
Schedule 6 - Creative Scotland: modifications of enactments
341. Schedule 6 is introduced by section 33 and modifies specified Acts of the Scottish
Parliament to insert new references to Creative Scotland and delete redundant references to the
Scottish Arts Council and Scottish Screen (which is being wound up by non-legislative means).
Schedule 7 - Social Care and Social Work Improvement Scotland: establishment etc.
342. Schedule 7 is introduced by section 34(4) and makes further provision about the status,
constitution, proceedings etc. of SCSWIS.
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Paragraph 1 – Status
343.

SCSWIS is a corporate body but not a Crown body.

Paragraph 2 – Membership of SCSWIS
344. The membership of SCSWIS is to consist of a chairing member, the chair of Health
Improvement Scotland, the convener of the Scottish Social Services Council and not less than 9
nor more than 12 other members. All members of SCSWIS are to be appointed by Scottish
Ministers.
345. Sub-paragraph (2) gives the Scottish Ministers power to substitute, by order made by
statutory instrument, different numbers of minimum and maximum members in sub-paragraph
(1)(d).
346. Paragraph 3 at sub-paragraph (1) provides that it is desirable to include as members of
SCSWIS persons with experience of the provision of any social service, persons who use or have
used any social service, persons who care for or have cared for such persons or persons with
other relevant skills, knowledge or experience. Sub-paragraph (2) provides that the Scottish
Ministers must appoint at least:
(a) 2 people who are past or present users of care services,
(b) 2 people who are past or present carers for past or present users, or
(c) one person from (a) and (b).
Paragraph 4 – Terms of appointment etc.
347. Each member of SCSWIS is to be appointed for such a period as the Scottish Minsters
think fit. A member of SCSWIS holds and vacates office in accordance with the terms and
conditions of appointment but may resign office as a member by giving written notice to Scottish
Ministers.
348. Sub-paragraph (3) provides that once a person ceases to be a member of SCSWIS they
are eligible to be reappointed as a member for another term.
Paragraph 5 – Removal of members
349. The Scottish Ministers have the power to remove a member of SCSWIS from office if
they are satisfied that the member is insolvent (see sub-paragraphs (a) and (b)), has been absent
from three consecutive meetings without permission, or is otherwise unfit or unable to discharge
the functions of a member of SCSWIS.
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Paragraph 6 – Disqualification from membership
350. This paragraph provides that members of the Scottish Parliament, members of the House
of Commons and members of the European Parliament are disqualified from appointment and
from holding office as members of SCSWIS.
Paragraph 7 – Remuneration and allowances for members
351. SCSWIS is to pay its members remuneration, allowances and expenses as determined by
the Scottish Ministers.
Paragraph 8 – Chief Executive and other employees
352. SCSWIS is to employ a chief executive and sub-paragraph (2) provides that the chief
executive may not be a member of SCSWIS. The chief executive is to be appointed and their
terms and conditions determined, with the approval of the Scottish Ministers, by SCSWIS.
353. SCSWIS may appoint employees other than the chief executive and can determine their
terms and conditions. The Scottish Ministers may give directions to SCSWIS in relation to the
appointment of employees and their terms and conditions of employment (see sub-paragraph
(5)).
354. Sub-paragraph (6) gives SCSWIS power to arrange, with approval from the Scottish
Ministers, for pensions, allowances or gratuities in relation to employees of SCSWIS. The
reference in sub-paragraph (6) to pensions, allowance and gratuities includes a reference to
pensions, allowance and gratuities by way of compensation for loss of employment (see subparagraph (7)).
Paragraph 9 – Committees
355. SCSWIS may establish committees for any purpose relating to its functions. SCSWIS
may appoint persons other than board members to be members of a committee, however such
persons are not entitled to vote at meetings of the committee.
356. A committee of SCSWIS is to comply with any directions given to it by SCSWIS (see
sub-paragraph (4)).
Paragraph 10 – Procedure and meetings
357. SCSWIS determines its own procedure and the procedure of its committees, including
quorum. The validity of any proceedings of SCSWIS or any of its committees is not affected by
any irregularity in the membership of SCSWIS or vacancy in the membership.
358. Sub-paragraph (3) provides that members of the Scottish Executive, persons authorised
by the Scottish Ministers, members of Healthcare Improvement Scotland and persons authorised
by it, and members of the Scottish Social Services Council and persons authorised by it may
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attend and take part in meetings of SCSWIS or any of its committees, but are not entitled to vote
at such meetings.
Paragraph 11 – General powers
359.

Paragraph 10 provides for the general legal powers of SCSWIS.

360. Sub-paragraph (1) gives SCSWIS wide power to do anything related to the exercise of its
functions. Without prejudice to the generality of this power, sub-paragraph (2) sets out particular
powers of SCSWIS.
Paragraph 12 – Delegation of functions
361. SCSWIS has power to delegate functions to the chief executive, any other employee or
any of its committees, with the exception of approval of annual reports and accounts and
approval of any budget or financial plan (see sub paragraph (2)) Any delegation under subparagraph (1) does not affect the responsibility of SCSWIS for the exercise of its functions (see
sub-paragraph (3)).
Paragraph 13 – Location of office
362. This paragraph requires SCSWIS to obtain the approval of the Scottish Ministers before
determining the location of its office premises.
Paragraph 14 – Accounts
363. Sub-paragraph (1) requires SCSWIS to keep accounts, to prepare a statement of accounts
each financial year and to send a copy of it to Scottish Ministers, and to do so in accordance with
any directions the Scottish Ministers may give.
364. Sub-paragraph (2) requires SCSWIS to send its annual statement of accounts to the
Auditor General for Scotland for auditing.
Paragraph 15 – Reports
365. SCSWIS is required to prepare an annual report. Sub-paragraph (2) requires SCSWIS to
publish its annual report, lay a copy before the Scottish Parliament and send a copy to the
Scottish Ministers.
366.

SCSWIS may publish other reports and information on matters relevant to its functions.

Schedule 8 - Care Services: definitions
367. Schedule 8 is introduced by section 37(2) and provides definitions for the purposes of
section 37(1) (care services) including definitions of support services, care home services,
adoption services, child minding, housing support services and other associated services.
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Schedule 9 - Social Work Services Functions: specified enactments
368. Schedule 9 is introduced by section 38 and specifies the relevant enactments for the
purposes of the definition of “social work services functions” in that section.
Schedule 10 - Social Care and Social Work Improvement Scotland: modifications of
enactments
369. Schedule 10 is introduced by section 89 and makes minor modifications of enactments
and modifications consequential on the provisions of Part 4.
Schedule 11 - Healthcare Improvement Scotland: establishment etc.
370. Schedule 11 is introduced by section 91(1) and inserts schedule 5A into the National
Health Service (Scotland) Act 1978. Inserted Schedule 5A (Healthcare Improvement Scotland)
makes the further provision for the establishment etc. of HIS as follows.
Paragraph 1 – Status
371.

HIS is a corporate body but not a Crown body.

Paragraph 2 – Membership of HIS
372. The membership of HIS is to consist of: a chairing member, the chair of Social Care and
Social Work Improvement Scotland and not less than 10 or more than 13 other members. All
members of HIS are to be appointed by Scottish Ministers.
373. Sub-paragraph (2) gives the Scottish Ministers power to substitute, by order made by
statutory instrument, different numbers of minimum and maximum members in subparagraph (1)(c).
374. Sub-paragraph (3) provides that it is desirable to include as members persons with
experience of the provision of any social service, persons who use or have used any social
service or persons with other relevant skills, knowledge or experience.
Paragraph 3 – Terms of appointment etc.
375. Each member of HIS is to be appointed for such a period as the Scottish Minsters think
fit. A member of HIS holds and vacates office in accordance with the terms and conditions of
appointment but may resign office as a member by giving written notice to Scottish Ministers,
however once a person ceases to be a member of HIS they are eligible to be reappointed as a
member for another term.
Paragraph 4 – Removal of members
376. The Scottish Ministers have the power to remove a member of HIS from office if they are
satisfied that the member is insolvent (see sub-paragraphs (a) and (b)), has been absent from
53
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three consecutive meetings without permission, or is otherwise unfit or unable to discharge the
functions of a member of HIS.
Paragraph 5 – Disqualification from membership
377. This Paragraph provides that members of the Scottish Parliament, members of the House
of Commons and members of the European Parliament are disqualified from appointment and
from holding office as members of HIS.
Paragraph 6 – Remuneration and allowances for members
378. HIS is to pay its members remuneration, allowances and expenses as determined by the
Scottish Ministers.
Paragraph 7 – Chief Executive and other employees
379. HIS is to employ a chief executive and sub-paragraph (2) provides that the chief
executive must be a member of HIS. The chief executive is to be appointed and their terms and
conditions determined, with the approval of the Scottish Ministers, by HIS.
380. HIS may appoint employees other than the chief executive and can determine their terms
and conditions. The Scottish Ministers may give directions to HIS in relation to the appointment
of employees and their terms and conditions of employment (see sub-paragraph (5)).
381. Sub-paragraph (6) gives HIS power to arrange, with approval from the Scottish Ministers,
pensions, allowances or gratuities in relation to employees of HIS. The reference in subparagraph (6) to pensions, allowance and gratuities includes a reference to pensions, allowance
and gratuities by way of compensation for loss of employment (see sub-paragraph (7)).
Paragraph 8 – Committees
382. HIS may establish committees for any purpose relating to its functions. Other than the
provision at Section 10Z10 to establish the Scottish Health Council as a committee, HIS may
determine the composition of its own committees and appoint persons who are not members of
HIS to those committees (sub-paragraphs (2) and (3)). A committee of HIS is to comply with any
directions given to it by HIS (see sub-paragraph (4)).
Paragraph 9 – Procedure and meetings
383. HIS may determine its own procedure and the procedure of its committees, including any
necessary quorum. The validity of any proceedings of HIS or any of its committees is not
affected by any irregularity in the membership of HIS.
384. Sub-paragraph (3) provides that members of the Scottish Government, persons authorised
by the Scottish Ministers, and members of Social Care and Social Work Improvement Scotland
and persons authorised by it may attend and take part in meetings of HIS or any of its
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committees, but are not entitled to vote at such meetings. This will enable for instance a member
of SCSWIS to attend a meeting when their chair person is unable to do so.
Paragraph 10 – General powers
385.

Paragraph 10 provides for the general legal powers of HIS.

386. Sub-paragraph (1) gives HIS wide power to do anything related to the exercise of its
functions. Without prejudice to the generality of this power, sub-paragraph (2) sets out particular
powers of HIS.
Paragraph 11 – Delegation of functions
387. HIS has powers to delegate functions to its chief executive, its staff or any of its
committees, with the exception of approval of annual reports and accounts and approval of any
budget or financial plan (see sub Paragraph (2)) Any delegation under sub-paragraph (1) does
not affect the responsibility of HIS for the exercise of its functions (see sub-paragraph (3)).
Paragraph 12 – Location of office
388. Paragraph 12 requires HIS to obtain the approval of the Scottish Ministers before
determining the location of its office premises.
Paragraph 13 – Accounts
389. Sub-paragraph (1) requires HIS to keep accounts, to prepare a statement of accounts each
financial year and to send a copy of it to Scottish Ministers, and to do so in accordance with any
directions the Scottish Ministers may give.
390. Sub-paragraph (2) requires HIS to send its annual statement of accounts to the Auditor
General for Scotland for auditing.
Paragraph 14 – Reports
391. HIS is required to prepare an annual report. Sub-paragraph (2) requires HIS to publish its
annual report, lay a copy before the Scottish Parliament and send a copy to the Scottish
Ministers.
392.

HIS may publish other reports and information on matters relevant to its functions.

Schedule 12 - Healthcare Improvement Scotland: modification of enactments
393. Schedule 12 is introduced by section 91(2) and makes provision for the modification of
other Acts as a consequence of the establishment of HIS.
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Schedule 13 - Scrutiny functions: persons etc. subject to user focus duty
394. Schedule 13 is introduced by section 92 and lists the persons, bodies, and office-holders
that are subject to the user focus duty and related guidance provisions in sections 92 and 93.
Schedule 14 - Scrutiny functions: persons etc. subject to duty of co-operation
395. Schedule 14 is introduced by section 94 and lists the persons, bodies and office-holders
that are subject to the duty of co-operation provisions in that section.
——————————

FINANCIAL MEMORANDUM
SIMPLIFICATION
396. The Public Services Reform (Scotland) Bill will support the delivery of the
Government’s approach to simplify Scotland’s public service landscape. Organisational changes
across the Simplification Programme will incur transitional costs. Equally, a key premise of
taking forward organisational simplification is that changes will deliver financial efficiencies,
from a reduction in bureaucracy and duplication, and/or specific service benefits from improved
delivery.
EFFICIENT GOVERNMENT
397. In 2008 the Scottish Government, through the Efficient Government Programme, put in
place a requirement for portfolios to deliver an increasing 2% efficiency saving year on year (i.e.
2%/4%/6%) over the period 2008 – 2011 across the public sector. Public bodies have a variety of
arrangements in place to deliver these savings. These depend on the organisation itself and on
discussions between the organisation and the relevant Government portfolio. Savings arising
from the Simplification Programme will contribute towards the required efficiency savings.
398. Recurring savings will be realised across the Simplification Programme in a variety of
ways, by removing duplication and overlap across the public bodies’ landscape. For example, in
cases where organisations or functions are abolished or where duplicate services are merged,
organisation cost should reduce in line with the development of new business models.
399. The Scottish Government has given a guarantee of no compulsory redundancies as a
result of the changes, instead wishing to retain the skills, competence and experience of staff
across the public sector through the use of voluntary redeployment where possible and
appropriate. Other recurring savings realised will likely fall into the following categories:
•
•
•
•
•
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savings on staffing costs through natural wastage, Voluntary Early Severance (VES) and
Voluntary Early Retirement (VER);
streamlined business processes;
shared support services;
rationalisation of assets, such as buildings, etc.;
rationalisation of contracts to achieve economies of scale; and
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•

Scottish Government Administration Budget efficiencies (e.g. public body sponsorship
and public appointment arrangements).

TRANSITION COSTS
400. Organisational changes, such as those within the Simplification Programme, carry with
them a number of transitional costs to make the changes happen. Such transitional costs are
additional to routine business costs and can include:
•

project management of the organisational change, including stakeholder consultation,
staff consultation and communication arrangements;

•

staffing costs including harmonisation of staff terms and conditions or pensions, training,
(including programmes of organisational development to established shared values and
underlying organisational culture), re-skilling and voluntary redeployment of staff and
where redeployment is not an option, affordable VES/VER packages;

•

relocation or asset management costs, including property costs (e.g. handling of leases,
property acquisition and disposal costs); and

•

costs associated with restructured delivery of processes, including ICT costs and
contractual obligations.

401. Investment in business improvement would not be classed as a transition cost associated
with the change, as proposals for business improvement should be considered separately on the
basis of the cost of investment required against the related benefits the investment will achieve.
Equally, the costs of new functionality for an organisation would not be included as a transition
cost as part of the Simplification Programme but should be considered separately on the merits
of the investment which this new function requires. This Financial Memorandum seeks to make
such a distinction, where appropriate. That said, it is sometimes difficult to distinguish between
these different types of costs and, where there is any doubt, the cost has been counted as a
transitional cost.
402. In investing public resources in the transitional costs of change, the Scottish
Government’s approach has been to ensure the affordability of these costs within existing
budgets, minimising expenditure on costs to ensure value for money and to offset the costs
through releasing savings and ensuring business benefits. Factors informing the timing and
affordability of such expenditure include:
•

Pension costs: A small number of the organisational changes will incur pension
associated costs. The rules 1 associated with pension changes (in particular reserved
decision making) mean that the costs are sometimes unavoidable. However, pension costs
are significantly affected by current market conditions. As a consequence, the Scottish
Government has agreed that changes to, or consolidation of, pension schemes should
only be incurred where the option of retaining staff in their existing scheme is not
possible. This will ensure that current liabilities of the schemes are not crystallised in

1

Staff Transfers in the Public Sector Statement: of Practice
January 2000 (Revised November 2007) and “A Fair Deal for Staff Pensions” supplemented by guidance note by
HM Treasury, June 2004.
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current market conditions but await a more financially prudent time. The Scottish
Government also believes that no new pension schemes should be established but where
possible, existing schemes should be utilised to deliver efficiency in ongoing
administration.
•

Location: Some of the simplification measures will lead to location decisions and surplus
assets. In line with the asset management policy 2 , the Scottish Government believes that
where relocation is not essential or does not release a net financial benefit, existing
buildings should be maintained, with relocation left until a more financially prudent
point, such as a lease breakage point.

BILL CONTENT
403. Organisational changes will follow the approach set out above, but with variations
reflecting the individual organisational type and structure, the terms and conditions of staff and
other relevant circumstances. Detailed financial information is set out within this Financial
Memorandum in line with the parts of the Public Services Reform (Scotland) Bill as follows:
•

Part 1 contains a number of structural changes, abolishing some bodies and merging others,
to reduce the number of national public organisations, and delegating from the Scottish
Ministers to Scottish Enterprise responsibility for administering support under the Industrial
Development Act 1982 and the Science and Technology Act 1965.

•

Part 2 gives Scottish Ministers order-making powers to effect organisational and other
changes in the public sector landscape in Scotland, including amending existing legislation;
and to remove or reduce by statutory instrument burdens in the Scottish public sector as
scheduled in the Bill, similar to the power contained in section 1 of the Legislative and
Regulatory Reform Act 2006 which does not extend to devolved matters in Scotland.

•

Part 3 provides a statutory basis for the establishment of Creative Scotland.

•

Part 4 contain provisions for social care and social work improvement and scrutiny.

•

Part 5 contain provisions for healthcare improvement and scrutiny.

•

Part 6 of the Bill contains provisions relating to the delivery of a more proportionate
system of scrutiny and public finance and accountability

•

Part 7 of the Bill contains miscellaneous provisions, including provisions to amend the
provisions in the Charities and Trustee Investment (Scotland) Act 2005 to allow charities on
the Scottish Charity Register to provide all their trustees with indemnity insurance from
charity funds, a minor amendment to the Local Government (Scotland) Act 1973 and
ancillary provisions.

2

Scottish Government Asset Management Policy (January 2008)
http://www.scottish.parliament.uk/s3/committees/finance/papers-08/fip08-04.pdf
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SUMMARY OF FINANCIAL IMPLICATIONS
404. Table 1 sets out a summary of the financial implications across the Bill. Table 1 and the
tables throughout the document provide the best estimate of the costs and potential savings
arising from changes proposed within the Bill. In line with Standing Order rule 9.3.2, where
there is a margin of uncertainty in the best estimates, upper and lower estimates are shown within
the tables for individual changes. Where required, explanation of the assumptions and
uncertainties taken into account in calculating the upper and lower estimates and in determining
the best estimates is provided within the text of the Financial Memorandum. Where there is
limited margin of uncertainty a single estimate is shown.
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Table 1: Summary of Financial Implications (£)
Part

1

2
3
4

5

6

Organisational
Change
Simplification Of
Public Bodies
Transfer of Deer
Commission to
SNH
Advisory
Committee on Sites
of Special
Scientific Interest
Scottish Records
Advisory Council
Scottish Industrial
Development
Advisory Board
Building Standards
Advisory
Committee
Historic
Environment
Advisory Council
for Scotland
Delegation of RSA
Grants to Scottish
Enterprise
Scottish Civil
Enforcement
Commission [1]
Order Making
Powers [2]
Establishment Of
Creative Scotland
Creation Of
Social Care And
Social Work
Improvement
Scotland
Creation Of
Healthcare
Improvement
Scotland
Miscellaneous
Provisions

Total Across Bill

Best Estimated Costs
2008-09
-2010-11

2011-12

2012-13

2013-14

2010-11

2011-12

2012-13

2013-14

60,000

50,000

50,000

50,000

172,000

172,000

172,000

172,000

15,000

10,000

10,000

10,000

20,000

20,000

20,000

20,000

0

0

0

0

250

250

250

250

0

0

0

0

15,000

15,000

15,000

15,000

0

0

0

0

4,600

4,600

4,600

4,600

0

0

0

0

210,500

210,500

210,500

210,500

181,500

33,000

33,000

33,000

0

0

0

0

3,400

1,900

1,900

1,900

0

0

0

0

N/K

N/K

N/K

N/K

N/K

N/K

N/K

N/K

3.104M

126,000

85,000

57,000

1.220M

1.220M

1.220M

1.220M

1.865M

1.145M

1.850M

700,000

0

2.200M

2.000M

2.000M

240,000

151,000

0

0

0

164,000

164,000

164,000

26,000

26,000

26,000

26,000

0

0

0

0

5.495M

1.542M

2.056M

0.878M

1.642M

4.006M

3.806M

3.806M

9.972
M

Total Costs /
Savings
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[1] The Scottish Civil Enforcement Commission has no existing budget, but not proceeding with establishment of
SCEC provides savings of £1.6m over the first 3 years of the body and estimated recurring savings of £664,000 p.a.
[2] Costs and savings arising from the order-making powers in Part 2 are not known (N/K). All proposals under the
power must demonstrate regard for efficiency, effectiveness and economy.
[3] Total estimated costs include costs for years prior to commencement. Total estimated savings are for the four
years following commencement of the Bill.

PART ONE – SIMPLIFICATION OF PUBLIC BODIES
405. Part 1 contains the legislative provision to implement a number of the structural changes
which make up part of the Scottish Government’s Simplification Programme. The changes in the
Bill are:
•
•
•
•
•
•
•
•
•

transfer of the functions of the Deer Commission for Scotland to Scottish Natural
Heritage
transfer of the functions of the Advisory Committee on Sites of Special Scientific Interest
to Scottish Natural Heritage
dissolution of Scottish Records Advisory Council
dissolution of Scottish Industrial Development Advisory Board
dissolution of Building Standards Advisory Committee
dissolution of Historic Environment Advisory Council for Scotland
delegation of Ministerial functions under section 7 of the Industrial Development Act
1982
delegation of Ministerial functions under section 5 of the Science and Technology Act
1965
regulation of officers of court

406. The following table summarises the overall costs and savings for all of the proposals in
Part 1.
Table 2: Summary table of costs and savings in Part 1(£)
Organisational
Change

Transfer of Deer
Commission to
SNH
Advisory
Committee on Sites
of Special
Scientific Interest
Scottish Records
Advisory Council
Scottish Industrial
Development
Advisory Board

Best Estimate of Costs

Best Estimate of Savings

2008-09
-2010-11

2011-12

2012-13

2013-14

2010-11

2011-12

2012-13

2013-14

60,000

50,000

50,000

50,000

172,000

172,000

172,000

172,000

15,000

10,000

10,000

10,000

20,000

20,000

20,000

20,000

0

0

0

0

250

250

250

250

0

0

0

0

15,000

15,000

15,000

15,000
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Building Standards
Advisory
Committee
Historic
Environment
Advisory Council
for Scotland
Delegation of RSA
Grants to Scottish
Enterprise
Scottish Civil
Enforcement
Commission [1]
Total

0

0

0

0

4,600

4,600

4,600

4,600

0

0

0

0

210,500

210,500

210,500

210,500

181,500

33,000

33,000

33,000

0

0

0

0

3,400

1,900

1,900

1,900

0

0

0

0

259,900

94,900

94,900

94,900

422,350

422,350

422,350

422,350

Total Over 4
Years

544,600

1.689M

[1] The Scottish Civil Enforcement Commission has no existing budget, but not proceeding with establishment of
SCEC provides savings of c£1.6m over the first 3 years of the body and estimated recurring savings of £664,000
p.a.

TRANSFER TO SCOTTISH NATURAL HERITAGE (SNH) OF THE FUNCTIONS OF
THE DEER COMMISSION FOR SCOTLAND (DCS)
407. The costs and savings identified are preliminary estimates of the costs and savings
resulting from the dissolution of the Board of DCS, implementation of the business transfer, the
transfer of staff to SNH terms and conditions and the bringing together of functions such as
administration, finance and IT.
Costs on the Scottish Administration
408. The saving generated by the dissolution of the Board of DCS (the Chair, 8
Commissioners and two advisors to the Board) is estimated at between £75,000 and £95,000 per
annum from remuneration and travel and subsistence.
409. In relation to Scottish Government staff time, the saving generated by not needing to run
an appointments round every 3 years is estimated between £5,000 and £65,000. This large
variance in minimum and maximum arises from the difference in costs of conducting a full
appointments round, including advertising of vacancies in the national press and staff time and
those of a reappointments round which is less onerous and does not require advertising of
vacancies in the national press.
410. The costs of transferring DCS staff to SNH terms and conditions are considered to be in
the range zero to £30,000 as SNH’s pay and grading system is similar to that of the Scottish
Government. The direct running costs of DCS are £1.1 million and programme expenditure is
£600,000. This cost will fall to SNH from the date of the transfer. SNH’s grant-in-aid will be
increased by £1.9 million in 2010-11, reduced by efficiency savings of £50,000 to £100,000 to
cover the activities of DCS. These savings arise from the sharing of IT and front and back office
functions; reductions in motor vehicle costs and staff travel and accommodation costs in support
of the DCS Board meetings.
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411. The transfer will not result in any reduction to the total number of jobs in SNH and DCS
and no VER/VES scheme is planned. There will be no relocation or redeployment costs, and as
both SNH and DCS staff are members of the Principal Civil Service Pension Scheme there will
be no pensions costs.
Costs on local authorities
412.

There will be no costs for local authorities.

Costs on other bodies, individuals and businesses
Costs on SNH
413. There is likely to be a cost of between £5,000 and £15,000 in the financial year 2009-10
for preparatory work on the transfer, including the costs of the Programme Board which has been
set up to oversee the transfer process, and work on integrating IT systems. Both SNH and DCS
are incurring costs in staff time and other costs for progressing work on the transfer.
414. The structure of SNH following the transfer has not yet been fully discussed and agreed,
so there may be a requirement for a sub-group of the SNH Board or some similar internal
committee to advise on deer management, particularly in the short-term to take over the role
currently provided by the Board of DCS. This would generate a cost on SNH, of between
£20,000 and £50,000 per annum, should it be considered necessary or advisable. This figure
includes remuneration for members of the committee, travel and subsistence, and SNH staff time
for support of any such committee.
Table 3: Financial Summary – Transfer of Deer Commission Scotland functions to Scottish
Natural Heritage (£)
Item

2008-09

2009-10

2010-11

2011-12

1.100M
0.700M
1.800M

1.100M
0.700M
1.800M

1.200M
0.700M
1.900M

-

Transition Costs
Staff Costs

0

0

15,000

15,000

Non-Staff Costs

0

10,000

35,000

35,000

Expected Savings
Reduction in staff

0

0

0

0

Existing
Organisation
Budget:
- Staff Costs
- Non-Staff Costs
Total
Organisational
Budget

63

Additional Information

Staff and non-staff costs transfer
from DCS to SNH from 2010/11

Best estimated of pay harmonisation
costs (£0-£30,000)
Best estimate of costs for a
Programme Board and preparatory
work in 2009/10 (£5,000-15,000)
and a possible new sub-committee
of the SNH Board from 2010/11
(£20,000-50,000)
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Item

2008-09

2009-10

2010-11

2011-12

Additional Information

Streamlined
processes

0

0

12,000

12,000

Other Efficiencies
(please detail)

0

0

85,000

85,000

Best estimate costs of public
appointments (between £5,000£65,000 over 3 years)
Dissolution of DCS Board

0

0

75,000

75,000

0

0

172,000

172,000

Efficiency
Savings
Total Expected
Savings

Best estimate of efficiency savings
(£50,000-£100,000 p.a.)

DISSOLUTION OF THE ADVISORY COMMITTEE ON SITES OF SPECIAL
SCIENTIFIC INTEREST (ACSSSI)
415. The costs and savings identified are estimates of the costs and savings resulting from the
dissolution of ACSSSI and for Scottish Natural Heritage (SNH) to establish a committee for the
purpose of dealing with representations on the notification (or review) of SSSIs, from parties
with an interest in land, on the same basis as ACSSSI currently does.
Costs on the Scottish Government
416. The grant-in-aid allocated to SNH includes provision for the cost of ACSSSI. Annual
costs depend on the number of cases where there are sustained representations on the notification
of SSSIs. Annual costs over the period 2001 to 2009 have varied between £1,000 and £60,000.
In 2007-08, during which two cases were referred to ACSSSI for consideration, costs were
£31,000. Few sites are currently being designated as SSSIs. Consequently, ACSSSI is expected
to consider only one more case before the Committee is dissolved in April 2010 and this trend is
expected to continue beyond this date.
417. ACSSSI has no staff or assets. There is a contract with a third party for secretarial
support, and specialist advice is procured when the Committee requires additional scientific
input. The estimated costs (based on expenditure in 2007-08) from which future savings will be
derived are estimated to be £15,000 or less. This is because of the reduction in the number of
cases that ACSSSI is expected to consider before its dissolution, and the likelihood that SNH
will not need to notify any new SSSIs over the next 2 to 3 years.
418. Apart from these savings, there are opportunity costs that will also be saved in relation to
the staff time which is spent on sponsorship functions, in particular appointments processes. The
saving generated by not needing to run an appointments round every 3 years is estimated at
£40,000.
Costs on local authorities
419.
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Costs on other bodies, individuals and businesses
Costs on SNH
420. Changes to SNH’s Board structure and the way it organises its procedures already
provide the potential adequate basis for access to the SSSI designation process for all interested
parties. It is anticipated that costs on the body to establish a committee to deal with cases where
there are sustained representations to the notification of SSSIs will therefore be minimal.
421. SNH is considering a number of options for a procedure for managing such cases which
will effectively replace ACSSSI’s functions. These options are still being developed and the
novelty of some of the proposals means that it is not straightforward to determine what the likely
costs will be at this stage. However we would not expect generated costs on SNH to exceed
£10,000 per annum. This figure is based on SNH handling one SSSI notification per annum with
input from contracted specialist advisers which is one of the options under consideration. The
level of costs would therefore be dependent on contact costs and the complexity of future cases.
422. There is likely to be a cost of up to £5,000 per annum in the financial year 2009-10 for
preparatory work by SNH on developing a procedure for dealing with representations on the
notification (or review) of SSSIs. This will principally be costs incurred in staff time.
Costs on individuals and businesses
423. It is anticipated that there will be negligible, if any, costs to individuals and businesses
from the dissolution of ACSSSI.
Table 4: Financial Summary – Advisory Committee on Sites of Special Scientific Interest
(£)
Item

2008-09

2009-10

2010-11

Additional Information

0
15,000

0
7,000

0
0

ACSSSI has no staff
Cost of Committee including
members’
remuneration,
travel and subsistence and
Secretariat costs
No public appointment costs
as members re-appointed.

15,000

7,000

0

Transition Costs
Non-Staff Costs

0

5,000

10,000

Expected Savings:
Reduction in staff

0

0

0

Existing
Organisation(s)
Budget:
- Staff Costs
- Non-Staff Costs

Total
Organisational
Budget

65

One off preparatory costs in
2009/10 and estimated ongoing costs to SNH for advice
on SSSIs
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Item

2008-09

2009-10

2010-11

Additional Information

0

0

13,000

0

0

7,000

Savings
of
public
appointments (per annum)
Savings on Committee costs

0

0

20,000

Streamlined
processes
Other Efficiencies
(please detail)
Total Expected
Savings

DISSOLUTION OF THE SCOTTISH RECORDS ADVISORY COUNCIL (SRAC)
Costs on the Scottish Government
424. The dissolution of the Scottish Records Advisory Council will not impose any additional
costs on Scottish Government. The annual running costs of the Council are limited to £250 for
modest travel expenses, 15% of the time of an official in NAS who acts as Council Secretary,
and some senior management time, giving total estimated staff costs of £10,200 per annum. In
future Ministers will look to the Keeper of the Records of Scotland to co-ordinate advice on
records and archives. The Keeper estimates this will require about the same level of staff
resource and it will be met from the existing NAS budget. As such, in terms of staff costs, this
change is cost neutral to the Scottish Government.
Costs on local authorities
425.

The dissolution of SRAC will not impose any direct costs on local authorities.

Costs on other bodies, individuals and businesses
426. The dissolution of SRAC will not impose any direct costs on other bodies, individuals
and businesses.
Table 5: Financial Summary – Scottish Records Advisory Council (£)
Item
Existing Council
Budget:
Total
Organisational
Budget
Transition Costs
Expected Savings:
Reduction in staff
Other Efficiencies
Total Expected
Savings
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2007-08

2008-09

2009-10

2010-11

Additional Information

10,450

10,200

10,200

10,200

NAS staff will continue to coordinate advice on records and
archives.

10,450

10,200

10,200

10,200

0

0

0

0

0
0
0

0
250
250

0
250
250

0
250
250
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These documents relate to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced
in the Scottish Parliament on 28 May 2009

DISSOLUTION OF THE SCOTTISH INDUSTRIAL DEVELOPMENT ADVISORY
BOARD (SIDAB)
Costs on the Scottish Government
427. There are no costs falling on the Scottish Government as a result of the dissolution of
SIDAB.
428. There will be small savings: the budget for SIDAB is £2,000 per annum, mostly to cover
travel expenses for members to attend meetings. Scottish Government staff costs associated with
administration of the board are around 30% of the time of 1 member of staff and small amounts
of time for 2 or 3 other staff, giving a total staff cost of approximately £13,000 p.a. Capacity
released by dissolution will be absorbed into other areas of enterprise activity.
Costs on local authorities
429.

The dissolution of SIDAB will not impose any direct costs on local authorities.

Costs on other bodies, individuals and businesses
430. The dissolution of SIDAB will not impose any direct costs on other bodies, individuals
and businesses.
Table 6: Financial Summary – Scottish Industrial Development Advisory Board (£)
Item
Existing Board
Budget:
Transition Costs
Expected Savings:
Reduction in staff
Other Efficiencies

2008-09

2009-10

2010-11

Additional Information

5,000

0

0

Scottish Government staff and travel
costs

0

0

0

13,000
2,000

13,000
2,000

15,000

15,000

Total Expected
Savings

Savings on travel costs

DISSOLUTION OF THE BUILDING STANDARDS ADVISORY COMMITTEE (BSAC)
Costs on the Scottish Government
431. There will be no costs falling on the Scottish Government. BSAC is primarily a technical
sounding board, prior to formal public consultation, on proposed changes in building regulations.
After its dissolution, the Scottish Government will continue to pull together, on an informal
basis, technical working groups which will comprise the necessary construction industry
technical expertise.
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432. BSAC meets on average three times a year and operates on a very small budget of £9,000
per annum. This is allocated to cover the costs of holding meetings and to reimburse Committee
members’ travel costs.
433. BSAC has no staff or assets, as Scottish Government staff provide full administrative
support for all BSAC activity. The Scottish Government costs total £7,140.
434. Following the dissolution of BSAC, the costs of future consultative arrangements with
key construction industry stakeholders will be incurred by the Scottish Government, but again
will be minimal and comparable with the existing figures detailed in the table 7 below.
435. The only saving will relate to Scottish Government staff time spent on the public
appointments process, which is estimated on an annual basis at £4,600. The Scottish Government
does not incur external, media, costs for advertising appointments as the BSAC appointments
process is a targeted one aimed at key stakeholders who are directed to the Scottish Government
website, for application purposes.
Costs on local authorities
436.

The dissolution of BSAC will not impose any direct costs on local authorities.

Costs on other bodies, individuals and businesses
437. The dissolution of BSAC will not impose any direct costs on other bodies, individuals
and businesses.
Table 7: Financial Summary – Building Standards Advisory Committee (£)
Item
Existing
Organisation(s)
Budget:
- Staff Costs
- Non-Staff Costs
Total
Organisational
Budget
Expected Savings:
Reduction in staff
Other Efficiencies
(please detail)

Total Expected
Savings
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2008-09

2009-10

2010-11

7,140
9,000
16,140

7,280
9,000
16,280

7,430
4,400
11,830

0

0

4,600

0

0

4,600

68

Additional Information

Scottish Government will
continue to meet staff and
non-staff costs from 2010/11

Saving
on
appointments process

public
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DISSOLUTION OF HISTORIC ENVIRONMENT ADVISORY COUNCIL FOR
SCOTLAND (HEACS)
Costs on the Scottish Government
438. No costs are anticipated as a result of the provisions to dissolve HEACS. Any
administrative costs from delivering the structural changes are offset by the savings created from
the loss of the sponsorship functions (such as public appointments work, creating a forward work
programme etc).
439. HEACS’s budget falls within that for Historic Scotland. These existing cost figures cover
costs incurred by members including the Chair’s salary, meetings, expenses, and website
maintenance. HEACS's budget increased in 2008-09 to facilitate completion of its work
programme prior to implementation of the Public Services Reform (Scotland) Bill. This
additional cost was offset by savings in public appointments costs. Funding will continue in
2009-10 and into 2010-11. As the current work programme and appointments have not yet been
finalised, costs for future years are indicative at this stage.
440. The three members of the HEACS secretariat are employed by Historic Scotland and will
be redeployed when HEACS ceases to operate. The projected costs assume the need for a
smaller budget to support winding-up costs now extending through 2009-10 into early 2010-11.
441.

The table below details the figures involved.

Table 8: Financial Summary – Historic Environment Advisory Committee (£)
Item
Existing
Organisation
Budget
Staff Costs

2008-09

2009-10

2010-11

Additional Information

103,000

50,000103,000

12,00025,000

Non-staff Costs

7,000

3,0007,000

1,000

Other Non-Staff
Costs

120,000

40,000120,000

10,00030,000

Total
Organisation
Budget

230,000

93,000230,000

23,00056,000

0

0-57,000

90,500

0

0-80,000

100,000

Expected
Savings:
Reduction in
Staff
Streamlined
processes

69

Travel, subsistence, stationery and call
charges for the Secretariat. Public
appointments and advertising (2007-08
only).
Includes production of reports, holding
meetings and annual conference,
commissioning work and study tours.
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Other
efficiencies

Total Expected
Savings[1]

[20,000]

[20,000]

20,000

0

0–
137,000

210,500

Public Appointments advertising costs
have been redeployed to HEACS
organisational budget for 08-09 and 0910 to accelerate the winding up of
HEACS work programme. For those
years they are shown here as a specific
area of saving but not included in Total
Expected Savings below.

[1] Estimated savings in 2009-10 arise as work of HEACS is wound down.

Costs on local authorities
442.

The dissolution of HEACS will not impose any direct costs on local authorities.

Costs on other bodies, individuals and businesses
443. The dissolution of HEACS will not impose any direct costs on other bodies, individuals
and businesses.
POWER TO DELEGATE RESPONSIBILITY FOR THE DELIVERY OF REGIONAL
SELECTIVE ASSISTANCE (RSA) AND SMART: SCOTLAND GRANT SCHEMES
444. Transferring the administration of the two grant schemes - RSA under section 7 of the
Industrial Development Act 1982 and SMART:SCOTLAND under section 5 of the Science and
Technology Act 1965 - to Scottish Enterprise (SE) will reinforce the shift in focus for the
enterprise agencies towards support for business innovation and investment. It will support the
simplification of the business grant landscape and, by consolidating responsibility for all
significant company support within SE, it will enable greater efficiency and alignment with SE
and Highlands and Islands Enterprise’s (HIE) wider business support interventions.
445. The Scottish Government is currently pursuing partial transfer within existing legislation
allowing for a phased transfer of responsibilities from 1 May 2009, and Scottish Enterprise will
introduce identical support mechanisms delivered under its own legal powers. These schemes
will be branded as RSA and SMART:SCOTLAND and from their introduction the Scottish
Government will cease offering any new grants. However, as grant offers are paid out over a
number of years, those made under existing legislation and administrative arrangements will
remain the responsibility of the Scottish Government until legislation to delegate is enacted
through the Public Services Reform (Scotland) Bill. These live offers are the “legacy cases”
which are the subject of this part of the memorandum.
446. The cost projections set out in the following table relate only to the costs of
administration of “legacy cases”. The 2010/11 costs reflect in-year staff transfers and a one-off
pension adjustment for staff transferring to SE. Beyond 2011/12 there might be further offsetting
savings as a consequence of full integration with SE systems and processes.
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Table 9: Financial Summary – Delegation of RSA and SMART:SCOTLAND grants to
Scottish Enterprise (£)
Item

Existing
Organisation(s)
Budget:
Transition Costs
Staff costs [1]
Other costs [2]

Total Transition
Costs[3]
Expected Savings:

2008-09

2009-10

2010-11

2011-12

Additional Information

546,000

565,000

581,000

-

Staff and non-staff costs transfer
from Scottish Government to
Scottish
Enterprise
during
2010/11.

0
0

0
0

16,500
165,000

33,000
0

0

0

181,500

33,000

Harmonisation costs
One-off pension transfer costs
estimated between £110,000 £220,000

0

0

0

0

Notes
[1.]
This assumes that 14 staff dealing with legacy cases will transfer to Scottish Enterprise
around October 2010. Figures for 2010/11 include 6 months of Scottish Enterprise salary costs
which are assumed to increase by 4.5 to 6% to ensure broad comparability between the Principal
Civil Service Pensions Scheme and Scottish Enterprise pension.
[2.]
The one-off estimated pension cost in 2010/11 is in respect of legacy staff who chose to
transfer to Scottish Enterprise. For bulk transfers of staff out of the Civil Service pension
arrangements a bulk transfer payment is paid out of the Civil Superannuation Vote arranged by
Cabinet Office Civil Service Pensions as managers of the pension arrangements. This process is
at no cost to Scottish Government. The estimated cost is based on the assumption that a price
adjustment may occur if actuaries representing the respective interests of Scottish Enterprise and
Scottish Government come to an agreement that additional funding is required for the bulk
transfer. The need for any price adjustment will be subject to negotiation at the time of the
transfer. The estimated cost at this stage is based on actuarial advice and is subject to various
factors at the time of transfer including the numbers of staff transferring in 2010 and the
pensions options they will exercise. For the purposes of this exercise the cost has been estimated
to be between £110,000 and £220,000 assuming 50% to 100% of staff elect to transfer and they
decide to transfer their accrued pensions benefits to the Scottish Enterprise pension scheme.
[3.]
For information, the estimated cost for appraisal staff transferring to Scottish Enterprise
in 2009-10 for new grant cases, which is being achieved through existing legislation, is £175,000
for one-off pension costs. The assumption is that 50% of staff will join Scottish Enterprise and
will transfer into its pension scheme. A salary increase ranging between 4.5 to 6% (£60k) is
assumed in order to ensure broad comparability with existing employee contributions to the Civil
Service pension arrangements. The costs of the transfer for both new and legacy cases is offset
by the business benefits for business of rationalising the business grants landscape and coordinating responsibility for these within Scottish Enterprise.
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SCOTTISH CIVIL ENFORCEMENT COMMISSION - REVOCATION
447. Part 3 of the Bankruptcy and Diligence etc (Scotland) Act 2007 (the 2007 Act), provides
the legal framework for the creation of the Scottish Civil Enforcement Commission (SCEC).
However as part of simplification the First Minister announced in January that SCEC would not
be implemented.
Costs on the Scottish Government
Costs of SCEC
448. Estimated costs for the SCEC project were published in the introduced Bankruptcy and
Diligence Bill’s Financial Memorandum. These envisaged annual running costs of c.£650,000
with an additional start up cost in year 1 of £255,000. They assumed a launch date of April 2007
and took into account the detailed budgets of recently established public bodies of comparable
size and functions.
Costs of current amendments
449. There are minimal financial implications of proceeding with the current amendments all
of which will be absorbed within current legal systems budget lines. A breakdown of the
estimated costs and their assumptions are as follows:
•

Staffing costs for 2 officers; 10 days per annum to support the Secretariat of the Advisory
Council; attend meetings and assist in the publication of an Annual Report are £1,800 in
2010-11; £1,900 in 2011-12 and £1,900 in 2012-13.

Savings
450. There was no budget allocation for SCEC. Therefore there is no identified saving against
an existing budget line, but the following shows what the cost of SCEC would have been had it
been implemented compared against the cost of the current policy implementation:
Table 10: Scottish Civil Enforcement Commission (£)
Item

2010-11

2011-12

2012-13

Estimated cost of
establishing SCEC
Cost of Amendments
in PSR Bill
Variance

255,000

648,000

664,000

1,800

1,900

1,900

253,200

646,100

662,100

3 Year Variance

Additional
Information

1,561,400

Costs on Local Authorities
451.
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Costs on other bodies, individuals and businesses
452. The revocation of SCEC will impact on whichever organisation(s) end up being the
approved professional association/s with compulsory membership of Messengers at Arms and
Sheriff Officers required. There is currently only one organisation that may apply to become the
approved professional association and this is the Society of Messengers at Arms and Sheriff
Officers. They have indicated that they would need to review their current operating structure but
anticipate if they had full membership of officers then the fees would offset the anticipated
administration costs. The level of fees to be charged for membership would be subject to
approval by the Lord President of the Court of Session.
Table 11: Financial Summary – Scottish Civil Enforcement Commission (£)
Item

2010-11

2011-12

2012-13

Additional Information

1,800

1,900

1,900

0

0

0

08/09 onwards 2 officers
administering 10 days per
annum
No additional costs as 10 days
work
non-staff
costs
insignificant

1,800

1,900

1,900

0
0

0
0

0
0

0

0

0

Existing
Organisation(s)
Budget:
- Staff Costs
- Non-Staff Costs

Total
Organisational
Budget
Expected Savings:
Reduction in staff
Streamlined
processes
Total Expected
Savings

No
processes
being
streamlines
No actual savings as SCEC
was not set up or given a
Budget allocation

PART TWO – ORDER-MAKING POWERS
453. This part of the Financial Memorandum sets out the financial implications associated
with the two order-making powers set out within Part 2 of the Bill, which would provide for the
Scottish Government:
• to effect organisational and other changes in the public sector landscape in Scotland,
including amending existing legislation; and
• a power to remove or reduce by statutory instrument burdens in the Scottish public sector
as scheduled in the Bill, similar to the power contained in section 1 of the Legislative and
Regulatory Reform Act 2006 which does not extend to Scotland.
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POWER TO EFFECT CHANGE TO PUBLIC FUNCTIONS
Costs on the Scottish Government
454. The structural changes within this Financial Memorandum provide an indication of the
order of costs and savings which can be faced and achieved in delivering organisational change.
These are very much determined by the size, type and staff terms and conditions of the
organisations involved in the specific structural change.
455. The use of the order-making power will be conditional on the demonstration by Scottish
Ministers that any changes will deliver improvement in public functions, having regard to
efficiency, effectiveness and economy. The Bill requires that an explanatory document must
accompany the order. This must indicate how Scottish Ministers consider that the restructuring
provisions will promote or secure economy, efficiency and effectiveness, including any relevant
financial information.
456. It is envisaged that the delivery of further organisational change through this ordermaking power, would be taken forward in a manner consistent with the overall approach to the
Simplification Programme. As such, the explanatory document would be expected to set out the
following:
•

Transitional human resources costs: including costs of harmonisation of terms and
conditions, including pay, redeployment, reskilling, training, voluntary early
severance/voluntary early retirement and pension costs;

•

Other transition costs: including project management costs, relocation or asset
management costs and costs associated with restructured delivery of processes;

•

Financial savings: including savings accrued from reduction of duplication and
bureaucracy, stopping activity which is no longer a business priority, streamlined
business processes and asset/contract rationalisation;

•

Impact of change: including where the savings are to be recycled to support front line
service delivery, the overall payback period of the investment in change and the benefits
to be achieved through more effective service delivery.

Costs on local authorities
457. Costs incurred by local authorities would be dependent on the type of change progressed.
The terms of the order-making power allow for functions to be transferred to, but not away from,
local government. Where such a change is taken forward, this would necessitate a transfer of
budgets between organisation(s) and local authorities. This should be undertaken on a fair basis,
reflecting the transfer of functions, with consideration of a shared services support solution and
apportionment of efficiencies targets against the budgets transferred. Such arrangements would
be set out in the explanatory notes accompanying the power with details of the financial transfers
and consultation with COSLA and other organisations involved. The provisions explicitly
exclude the order-making power from being used to alter local taxation.
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Costs on other bodies, individuals and businesses
458. As with costs on local authorities, costs incurred by other bodies, individuals and
businesses would be dependent on the type of change progressed. Where this requires a transfer
of budgets, it would be dealt with as set out above. Some costs associated with business
improvement may be expected to be met by the organisation(s) involved but, again, this would
be dependent on the exact details of the change and would be set out in the accompanying
explanatory notes.
Examples of use of the order-making power
459. As explained in the Policy Memorandum, the type of improvements that the ordermaking power will be used for are those simplification proposals set out in Part 1 of the Bill. The
Financial Memorandum provides details of transition costs and efficiency savings that can arise.
These range from a few hundred pounds savings for Board costs to savings of £200,000 or more
from either the ending of existing functions that are no longer required or from efficiency
savings in bringing together back-office and other activities. In some instances individual
changes will have, overall, additional cost implications. In such circumstances the explanatory
document accompanying the statutory instrument would have to demonstrate clearly the business
benefits that will be delivered from the change to justify the additional costs.
460. As also explained in the Policy Memorandum, it is not envisaged that this Order-making
power will be used for more high profile and larger-scale changes in the delivery landscape, such
as those set out in Parts 3 to 5 of this Bill, where primary legislation through the Bill process is
considered the most appropriate arrangements for parliamentary scrutiny.
POWER TO REMOVE OR REDUCE BURDENS
Costs on the Scottish Government
461. The level of any costs for the Scottish Government which can be faced in removing or
reducing burdens or the overall burdens on business, third and public sector bodies will be
determined by the nature of the individual changes proposed. However, in general it would be
expected that the removal of burdens would, in most cases, be cost neutral or provide
administrative savings for the Scottish Government.
Costs on local authorities and on other bodies, individuals and businesses
462. The demonstration of a financial cost, an administrative inconvenience, an obstacle to
efficiency, productivity or profitability, or sanctions which affect the carrying out of a lawful
activity will underpin the use of this power. The accompanying explanatory document will be
expected to explain the way the Scottish Government consider that the removal or reductions of
the burden, or overall burdens, will achieve these aims and provide views set out during
consultation, including with reference to financial implications.
463. It is envisaged that the removal or reduction of burdens through this power would be
taken forward in a manner consistent with the overall approach to the simplification programme.
As such, the explanatory document would be expected to take into consideration the following:
75
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•

Transitional costs: including project management costs and costs associated with
reviewing and implementing the removal of a burden or burdens.

•

Financial savings: including savings accrued from reduction in bureaucracy or other
activities, or direct financial savings, for example through the removal or reduction of
fees.

•

Impact of change: including for example, the recycling of resources to other more
productive activities; service improvements delivered through reductions in inspection or
bureaucracy, etc.

Example of implications of a reduced burden
464. Analysis by the Department of Business, Enterprise and Regulatory Reform (BERR),
highlights the financial savings that can be achieved through regulatory reform, including the
power to remove or reduce burdens, as it currently applies in England and to reserved matters in
Scotland. 3 This includes savings to public bodies, business and other organisations, for example
from simplified licensing rules and reduced administrative burdens.
465. A potential example for the possible use of this power in Scotland would be to streamline
the current licensing arrangements for businesses. For example, there are around 1,375 shops and
other establishments across Scotland that look after animals and require to be licensed and
inspected by their local authority on an annual basis. Moving from an annual to a 3 year license
period would reduce the administrative and practical burden on local authorities for inspection. It
would also allow local authorities to focus more frequent inspections on some establishments on
a risk basis.
466. There would be no costs on Scottish Government from this change and the change would
be broadly cost neutral for local authorities with reduced costs matched by reductions in fee
income.
467. Assuming that 3 yearly licences are charged at 250% of the current annual rate, it is
estimated that moving from annual to 3 yearly inspections would provide an overall saving to
business of around £125,000 (14%) over 3 years. Businesses would also benefit from more
proportionate inspection and reduced administration compared with the annual license
arrangement.
PART THREE – ESTABLISHMENT OF CREATIVE SCOTLAND
Introduction
468. Creative Scotland will be formed by bringing together the functions of the two current
bodies, the Scottish Arts Council and Scottish Screen, into a unified organisational structure with
integrated business systems which can effectively support the work of the new organisation.
These two bodies will be dissolved and their functions, staff, resources assets and liabilities
transferred to the new statutory body. This part of the Financial Memorandum sets out the costs
of this organisational change programme for the 2 current bodies.
3
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469. The change process is being managed by Creative Scotland 2009, the limited company
established by Ministers in December 2008 (company number SC352851). This company will be
dissolved once statutory Creative Scotland is set up.
Costs to Scottish Government
Scottish Administration Grant Support
470. The Scottish Arts Council and Scottish Screen are currently the key national funding
bodies for the sector. Central government funding for both these bodies is provided through
grant-in-aid and it is not proposed to change this funding mechanism. Grant-in-aid for Creative
Scotland will therefore comprise the combined future grant-in-aid figures of the Scottish Arts
Council and Scottish Screen. The Scottish Arts Council currently receives an annual core grant
of £32.296 million and Scottish Screen receives £3.240 million. This amount includes both the
direct running costs for the organisations and the third party grants they administer on behalf of
Government.
New Government priorities
471. Ministers want Creative Scotland to develop and implement new funding mechanisms
which can support organisations and artists more innovatively and strategically. This reformed
approach is needed to support the sector and to maximise all forms of public and other funding
support for artists and creative practitioners. Creative Scotland will manage an extra £2.5m per
year (£5m in total) over 2009/10 and 2010/11 to support an Innovation Fund which will support
new arts practices. This was announced in June 2008. Other funding streams, such as the Youth
Music Initiative - £10m per year, might also transfer to Creative Scotland.
Efficient Government Programme
472. As part of the Efficient Government Programme, Scottish Screen and the Scottish Arts
Council have been asked to demonstrate annual cash efficiency savings in the 3 year period
2008-2011 from their grant in aid budgets. For the Scottish Arts Council these targets are
£912,000/ £1,824,000/ £2,736,00 across 2008-2011 and for Scottish Screen they are £68,060/
£136,120/ £204,180. Creative Scotland will inherit these efficiency targets.
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Cost of setting up Creative Scotland - transition costs
473. The new body, Creative Scotland, will be a new and different organisation, not simply the
rationalisation of 2 organisations but a unified body which will be responsive and effective to
meet the needs of a hugely diverse sector. An outline organisational structure for Creative
Scotland was developed for consideration by the Joint Board for the Scottish Arts Council and
Scottish Screen which had responsibility for the transition until the formation of the limited
company, Creative Scotland 2009. This has been used as the basis on which costs and possible
surplus posts have been calculated. Using this structure as a guide to costs in no way implies that
this will be the final organisational structure which will be further developed by the limited
company set up to manage the transition, Creative Scotland 2009, in consultation with the
Scottish Arts Council and Scottish Screen.
474. The Scottish Arts Council and Scottish Screen were asked to meet costs incurred in
2007-08 and 2008-09 by the Creative Scotland Transition Team. The Scottish Government is
satisfied that the organisations have made appropriate budget provision for costs incurred for
project management.
475. From 2009/10, the costs of transition, as identified in this Financial Memorandum, will
be met by the Scottish Government. Resources have been set aside from the Ministerial Portfolio
to ensure that direct funding to the creative and cultural sector will not be reduced to meet the
cost of transition to Creative Scotland.
476. The Scottish Government want to ensure that the final structure delivers the best level of
service to the sector, but with maximum efficiency built in. This will include avoiding duplicated
functions and continuation of functions which may no longer be needed. The costs below are
therefore the best current estimates for the start of the new organisation, with maximum and
minimum ranges for each cost, of the anticipated cost of setting up of Creative Scotland, based
on the outline structure. These cover:


210

•

Human resources costs: development of a single pay and grading structure,
compensation payment for harmonisation of pay and terms and conditions; the impact on
staff pension schemes based on current market estimates; actuarial assumptions; and the
estimated cost of any Voluntary Early Severance/Retirement scheme, and training and
recruitment which may be needed to achieve a business shape and capability which fits
with the vision for Creative Scotland.

•

Business systems costs: for necessary changes to internal and external business systems
as a result of establishing Creative Scotland

•

Location costs: it is not anticipated that there will be extensive changes to
accommodation for staff although there will be some costs associated with necessary
changes to leases and branding of buildings.

•

Project management costs: the cost of staff involved in directly managing the set-up of
Creative Scotland and transfer of functions and staff from Scottish Arts Council and
Scottish Screen.

•

Legal fees and public appointments: recruitment of a new Board for Creative Scotland
and for dissolving Scottish Screen and Creative Scotland 2009.
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Staff costs
HR – Pay and grading structure, harmonisation of terms and condition, including pay
477. In line with the Cabinet Office’s Statement of Practice on Staff Transfers in the Public
Sector and the provisions of TUPE, the terms and conditions of employment for transferring staff
will be protected for all staff employed by the Scottish Arts Council (currently 119 staff) and
Scottish Screen (currently 39 staff). It is likely that Creative Scotland will want to develop a
modern pay and grading structure to ensure that it can attract and retain the right people with the
right skills it needs for the future. A new pay remit will be submitted to the Scottish Government
and will follow public sector pay policy guidelines as required by all public bodies. It is
anticipated that the development of a new pay and grading structure will be undertaken in-house
at no additional cost but should an element of external support be required, then this may cost
£30,000 (best estimate) up to a maximum of £120,000.
478. The compensation cost of harmonising the terms and conditions of current Scottish
Screen staff with Scottish Art Council terms and conditions is difficult to predict accurately until
a pay remit has been developed for the new body. As a comparator, in the event that staff from
Scottish Screen were harmonised to the Scottish Arts Council terms and conditions then the
estimated compensation costs forecast over a five year period are likely to be £200,000 to
£240,000. This assumes 100% take up by staff with payments staged over three financial years
(2010/11, through to 2012/13). In the event that a new pay structure reduces the salary
differentials between the Scottish Arts Council and Scottish Screen pay structures, this may
reduce these costs further.
Pensions
479. A series of options for Creative Scotland staff pensions has been examined by actuaries.
The most cost effective option at this time is for Creative Scotland to become an admitted body
to both the Scottish Arts Council (SAC) and Scottish Screen (SS) pension schemes, with the
Scottish Screen pension scheme closed to new staff. The alternative option of closing the
Scottish Arts Council to new employees is not preferred given the costs to the public purse.
Pursuing the option to close the Scottish Screen scheme will avoid the crystallisation of the
current Scottish Arts Council pension deficit which has been estimated to cost £12m.
480. In pursuing the preferred option, the cost of harmonising the pension benefits includes the
equalisation or levelling up of payments to the SAC pension fund to ensure comparability of
benefits. The cost of these payments, together with one-off legal costs and actuarial fees, and
also including the cost of enhanced employers contributions to reflect the increasing age profile
of the scheme members, and a small employer’s contribution to reduce the deficit on the fund, is
estimated to be £265,000. The minimum estimate for these costs is £127,094 and the maximum
is £552,500.
481. There is a deficit within both pension funds and in closing the Scottish Screen scheme
(part of Strathclyde Pension Fund) to new employees, the trustees of the scheme may expect a
portion of that deficit to be paid. If it is required, the payment will be subject to the value of the
deficit at the date of the transfer and the likely range is from £250,000 to £340,000 based on
current estimates. This is not being treated as a transition cost as the deficit exists regardless of
79
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the set up of Creative Scotland. However, as it is possible that part of the deficit will be required
to be paid earlier than would have been otherwise been the case, it is included in Footnote 1 to
the summary of costs table.
482. A final payment may need to be made to the pension scheme at the point at which the last
former Scottish Screen employee leaves the scheme, and this is estimated at current valuations to
be £875,000 in 2025-26, which will be required to be met at the time by Creative Scotland.
Voluntary Early Severance/Early Retirement
483. The outline organisational structure, developed for consideration by the Joint Board for
the Scottish Arts Council and Scottish Screen, implies a reduction in staffing levels by 19%
which is equivalent to 30 full time posts. In line with ministerial commitments on the
Simplification Programme, there will be no compulsory redundancies as a result of the
restructuring. Savings will be achieved through natural wastage, redeployment and re-skilling
where appropriate. However, should it be necessary, a cost effective voluntary early
severance/retirement scheme will be made available.
484. An outline organisational structure for Creative Scotland has been developed and agreed
by the Joint Board of the two existing bodies. This is the basis on which possible surplus posts
have been calculated. The cost of a voluntary early severance/retirement scheme, assuming the
more advantageous Scottish Arts Council terms, is estimated to range between £500,000 and
£1,500,000. The best estimate for this cost, of reducing the overall headcount by 30
employees, is £1,100,000. It is hoped that such a scheme would be implemented during the
2009/10 as part of the preparation for moving to the new structure for Creative Scotland, with a
second phase occurring in the run up to establishment in 2010-11. The estimated cost includes an
augmentation cost of £166,000, which is the total one-off payment to the pension scheme on
behalf of early leavers to meet their pension contributions until they reach retirement age. This is
the maximum projected figure and could reduce substantially if staff applying for early
severance are under the age limit to apply for early retirement.
Training and recruitment costs
485. Creative Scotland’s functions will drive the development of a new organisational
structure. It is important to note however, that the final organisational structure for Creative
Scotland will be developed throughout the financial year 2009/10 by Creative Scotland 2009 Ltd
and the following information is provided only to help identify possible costs.
486. Investment in training during major organisational restructuring is an important factor in
supporting staff during the transition. Training can be divided into three categories: change
management to help staff integrate into Creative Scotland; technical training in new systems and
equipment; and reskilling where jobs change as a result of redeployment.
487. Creative Scotland will require a Chief Executive to lead its development as the unified
national body for cultural development. This post will be filled through a fair and open
recruitment process and £25,000 has been estimated for the cost of recruiting this post through
external advertising. The outline organisational structure assumes 3 strategic Director posts in
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addition to the Chief Executive. Only if these posts cannot be filled by existing SAC/SS
employees will an external recruitment and selection exercise be required at an estimated cost of
£40,000.
488. The estimated costs for training and recruitment for the new organisation range from
£140,000 to £280,000 with a best current estimate at £235,000 over two years.
Non staff costs
Business systems
489. An initial review of business systems has taken place to identify what the information and
communication technologies (ICT) requirements for setting up Creative Scotland may be. This
review identified the need for integration as well as possible investment in new services for the
new organisation to ensure that business as usual can be maintained as well as developing new
and improved support services for artists. As an example, neither of the two current corporate
websites is capable of hosting the combined contents of both sites. Integration of telephony, email, system back-ups and security as well as software provision for finance, human resources,
and payroll will incur costs. However, it will be for Creative Scotland 2009 Ltd to delineate
precisely what is required for business continuity and for potential investment in additional
capability. Providing Creative Scotland with sufficient flexibility to deliver the necessary
changes, ensuring IT and business systems are fit for purpose alongside possible future changes
to their business systems is expected to cost £400,000. However the estimates range from
£300,000 to £600,000.
Leases and re-branding
490. The best current estimate for the costs of leases and rebranding is £75,000. This cost
assumes that the status quo will be maintained for current accommodation. This £75,000
includes the cost of re-branding the current premises (signage £5,000) and re-assigning the leases
from the current holders to Creative Scotland (£35,000). As part of the overall development of
Creative Scotland, it will be necessary to develop a new brand which will allow the organisation
to develop its corporate and general communications throughout the organisation as well as on
websites and publications, and which will be a key part of building the organisation’s new
image. Based on recent expenditure by other organisations, the cost of design, included in the
£75,000 above, is not expected to exceed £35,000 in 2009-10 with most of the work being done
in house. The cost of using the brand thereafter is included in ongoing administration costs.
Implementation Project for Creative Scotland
491. The limited company, Creative Scotland 2009 Ltd has been set up to manage the
transition process, focusing on the practical arrangements including staffing, business systems
and processes. It is expected that Creative Scotland 2009 will expend £295,000 to fund the
implementation team needed to take forward the transition process, working closely with the
Scottish Arts Council and Scottish Screen, and to cover necessary costs associated with specialist
advice and guidance, such as setting up a new tax structure for Creative Scotland.
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Public appointments to the Board
492. Recruitment and training costs will be incurred for the new Creative Scotland Board
which is planned to be no more than 6 members and a Chair. These appointments will be
regulated within the Office of the Commissioner for Public Appointments in Scotland (OCPAS)
code. The cost of appointing the Board, based on recent similar expenditure for other
organisations, is estimated to cost £35,000 in 2010-11, which is made up of advertising and
interviewing costs.
Legal Fees
493. While the Scottish Arts Council will be dissolved by the passing of the Public Services
Reform (Scotland) Bill, Scottish Screen, as a company limited by guarantee, will need to be
dissolved separately following the passing of the Bill. The limited company, Creative Scotland
2009 will also need to be dissolved and the total cost for both is estimated to cost £8,000 in
2010-11.
Efficiency Savings
494. Moving to a single organisation will involve some clear efficiencies such as removing
duplication of functions and streamlining processes; at this early stage it is difficult to put a
financial cost to these. However, having one set of corporate functions such as human resources,
finance and IT infrastructure will bring about efficiency gains. The anticipated reduction of staff
numbers, based on having between 20 to 30 fewer staff in post, could mean year-on-year savings
of between £800,000 - £1,200,000 per annum.
495. The investment in business systems will bring about efficiencies by minimising manual
handling and duplication of input. At present the two organisations have different systems for
finance, payroll, human resources and funding administration. While integration of some ICT
can take place, it would mean continuing duplication of work. One system linking finance, grant
administration and human resources will simplify the accounting and management processes and
producing efficiency savings in staff time and effort. Initial simple changes (such as integrating
telephone systems, rationalising some maintenance contracts) have identified savings of up to
£20,000 recurrent but the final total is expected to be significantly higher. Overall, the cost of the
transition process is expected to be cost neutral within 4 years from the set up of Creative
Scotland.
Costs to local authorities
496. Scottish Ministers consider that there will be no material direct cost implications for local
authorities arising from the establishment of Creative Scotland. The creative industries are a key
sector in the Government’s Economic Strategy and Creative Scotland will work in partnership
with local authorities to provide support to creative businesses, mainly through the Business
Gateway as set out in the recently published Framework Agreement. Creative Scotland will also
work with Community Planning Partnerships to develop and widen access in cultural
participation. This will not involve additional cost but aims to make best use of funding already
directed towards these areas.
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Costs to other bodies, individuals and businesses
497. Scottish Ministers consider that there will be no material direct cost implications for other
bodies, individuals and businesses, other than those specified below. The purpose of setting up
Creative Scotland is to identify and provide, in partnership with other bodies such as, but not
limited to, Scottish Enterprise, Highlands and Islands Enterprise, Skills Development Scotland
and Sector Skills Councils – Skillset, Skillsfast and Creative and Cultural Skills - to identify and
provide the enhanced support and interventions needed to ensure creative industries can deliver
to their economic potential. The Framework Agreement 4 between the enterprise agencies,
COSLA, the Scottish Arts Council, Scottish Screen and Creative Scotland 2009 was published
on 5 February 2009 and sets out the roles and responsibilities for supporting creative industries.
While Government is currently working to further define the roles and responsibilities of
delivery and advocacy bodies to ensure support needs of individuals and businesses are met,
there are no anticipated additional costs to other bodies, individuals and businesses.
Loss of Scottish Arts Council charitable status
498. The Scottish Arts Council will retain charitable status until the organisation is dissolved.
The resulting potential financial loss is not a transition cost but is included here for
completeness. While Creative Scotland may apply to the Office of the Scottish Charity Regulator
(OSCR) for charitable status, this application cannot be made until the statutory body is in
existence. As any decision will be for OSCR to make, it is prudent to identify the value of
charitable status as a possible recurring financial impact on the operational costs for Creative
Scotland and this is indicated in footnote 3 to the summary of costs table. The Scottish Arts
Council estimates the financial value of charitable status to be the following :
•

£73,400 - non-domestic rates relief. However, as the application of this relief currently
has the effect of depressing the rates income remitted by local authorities to the NDR
pool and consequently increases the requirements for direct grant funding from the
Scottish Government to local authorities, then the net effect of loss of this relief will be
zero.

•

£223,000 – tax and VAT relief. However, loss of this relief increases the tax payable to
the public purse.

•

£200,000 – charitable discounts. However, the purchasing power for government bodies
through the Central Government Centre of Procurement Expertise (CGCoPE) and
Procurement Scotland are designed to optimise benefits, savings and efficiencies for the
Scottish Government, its Agencies and Non-Departmental Public Bodies.

•

£50,000 – donations. The possibility of setting up a charitable arm for Creative Scotland
could mitigate this potential loss.

Creative Scotland Transition Team
499. The Creative Scotland Transition Team was employed by the Joint Board of the Scottish
Arts Council and Scottish Screen during the period November 2007 to January 2009 to shape,
develop and lead the plan for change to Creative Scotland. The total cost for the two years was
4

Support for Creative Industries: Roles and Responsibilities Framework Agreement (February 2009)
http://www.scotland.gov.uk/Topics/ArtsCultureSport/arts/CulturalPolicy/creative-scotland/CreativeIndustries
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£672,060. For 2007/08 the actual costs were £233,924. For 2008/09 the actual costs were
£438,137.
500. Expenditure includes the staff costs for the transition team, professional fees, consultation
and research/development costs associated with developing the plans for transition.


216

84

These documents relate to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced
in the Scottish Parliament on 28 May 2009

Table 12: Financial Summary Creative Scotland (£)
Item

Min
range

Existing
Organisation
Budget
Staff Costs
Development of
Pay and grading
structure
Harmonisation
of terms and
conditions

Best
estimate

Max
range

2008-09

2009-10

2010-11

2011-12

2012-13

£35.536M

£35.536M

£35.536M

-

-

0

30,000

120,000

0

30,000

0

0

0

0

200,000

240,000

0

0

130,000

50,000

20,000

127,094

265,000

552,500

0

0

124,000

76,000

65,000

500,000

1.100M

1.500M

0

550,000

550,000

0

0

140,000

235,000

280,000

0

200,000

35,000

0

0

767,094

1.830M

2.693M

0

780,000

839,000

126,000

85,000

Non staff Costs
Business
systems

300,000

400,000

600,000

0

200,000

200,000

0

0

Leases and rebranding

50,000

75,000

82,000

0

75,000

0

0

0

672,060

672,060

672,060

672,060

0

0

0

0

250,000

295,000

345,000

15,000

250,000

30,000

0

0

20,000

35,000

42,000

0

0

35,000

0

0

5,000

8,000

10,000

0

0

8,000

0

0

1.297M

1.485M

1.751M

687,060

525,000

273,000

0

0

2.064M

3.315M

4.444M

687,060

1.305M

1.112M

126,000

85,000

0

0

1.200M

1.200M

1.200M

0

0

tbc

Other
efficiencies

0

0

20,000

20,000

20,000

Total expected
savings

0

0

1.220M

1.220M

1.220M

Staff pensions[1]
Voluntary Early
Severance
Training and
Recruitment
STAFF COSTS
TOTAL

CS Transition
project & team
for 2007/08 &
2008/09[2]
Creative
Scotland 2009
Board
appointments
Legal fees
NON-STAFF
COSTS
TOTAL
TOTAL
TRANSITION
COST [3]
Expected
Savings
reducing staff
Streamlined
processes

[1]

A one-off payment to the pension provider to cover part of the current deficit may also be paid, subject to the value of the deficit at the time of

transfer of staff, but likely to be range from £250,000 to £340,00, based on current estimates. There will also buyout costs for any remaining
deficit when the last active former Scottish Screen employee leaves employment with Creative Scotland. Costs will depend on any deficit at that
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time. There will be reducing, recurring pension costs from 2013/14, to meet the on-going costs of levelling-up payments to transfer staff and ongoing additional employer pension contributions. These will be offset from the identified recurring savings.
[2]
These costs have been met by the Scottish Arts Council and Scottish Screen and actual costs for 2007/08 are £233,924 and for 2007/08 are
£438,137.
[3]
Charitable Status for Creative Scotland will be a decision for OSCR to make once the new body has been set up. If it does not qualify then it is
prudent to identify this as a possible recurring financial impact on the body.

PARTS FOUR AND FIVE – CREATION OF SOCIAL CARE AND SOCIAL WORK
IMPROVEMENT SCOTLAND (SCSWIS) AND HEALTHCARE IMPROVEMENT
SCOTLAND (HIS)
Introduction
501. Creating HIS and SCSWIS will streamline some of the most significant sectors of the
scrutiny landscape - together the existing bodies currently employ almost 1,000 staff and have a
combined gross budget in 2009-10 of over £55m.
502. Establishing the new bodies and creating a legal framework that makes it easier to work
across organisational and functional boundaries provides the opportunity to integrate
improvement and scrutiny work beyond what is possible in the current landscape. Co-ordinated
planning and reporting of activity, collecting and using information in a seamless way and
increasing user involvement is expected to deliver real benefits to service providers and
contribute to better outcomes for those using services. As the arrangements develop an increased
emphasis on validated self-evaluation is expected. Over time this should create the opportunity
to release resources to support a shift in the balance between improvement and scrutiny.
Costs on the Scottish Administration
Table 13: Scottish Administration Grant Support (£m)

Scrutiny Body
SWIA
Care
Commission
(CC)
(gross)
CC Fee Income
CC Grant-in-aid (net)
NHS QIS
HMIE

2008-09

2009-10

2010-11

Budget

Budget

Plans

4.300

4.400

4.500

31.100

31.100

31.600

12.200
18.900
18.300
0.800

12.400
18.700
19.300
0.800

12.700
18.900
19.300
0.800

Scrutiny Improvement
503. In March 2009 the Government published its response to the public service scrutiny
improvement action groups set up in response to the Crerar Review. The response envisages a
move away from cyclical inspection to a more proportionate system of scrutiny based on risk. A
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further commitment was to identify and transfer resources between external scrutiny and
improvement placing a greater emphasis on self-evaluation.
Efficient Government Programme
504. Along with all other non departmental public bodies and agencies, the existing bodies
have been asked to demonstrate 2% annual cash releasing efficiency savings during the current
spending review period from their grant in aid budget and which the new bodies will inherit. The
new bodies will be established within the next 3 year budget period. No decisions have yet been
taken on efficiency savings during this period. The new bodies could be expected to achieve cash
releasing efficiency savings not specified in this Memorandum in response to the public sector
spending review.
505. Reducing duplication within and across the new bodies and other scrutiny bodies (e.g.
HMIE) and streamlining current processes will bring efficiency benefits. It must be emphasised
that efficiency savings are not about cuts but about enhancing value for money, improving public
service delivery and raising productivity. The estimated efficiencies set out in this Financial
Memorandum will contribute to future requirements.
Costs and savings
506. The Financial Memorandum sets out the overall financial impact of the changes being
delivered and the Government’s broad expectations of the cost of change. It will ultimately be
for the Board and senior management of both SCSWIS and HIS to develop and implement the
business systems and structures which will deliver the government’s objectives.
507. The new bodies will build on what has already been done by the existing bodies by,
where appropriate: rationalising the existing management structures; streamlining functions;
achieving greater integration of the existing functions; developing new operational methods and
approaches; removing unnecessary duplication; and developing shared services in key areas.
This will give rise to costs for both bodies in some or all of the following areas:
•

HR costs: compensation payments for harmonisation of pay and terms and conditions;
the impact on staff pension schemes based on current market estimates; the estimated
cost of any Voluntary Early Severance/Retirement scheme which may be needed to
achieve a business shape and capability which fits with the vision for the new bodies and
the scrutiny improvement agenda.

•

IT costs: for necessary changes to internal and external business systems as a result of
establishing the new bodies.

•

Stakeholder engagement costs.

•

Legal costs of transferring leases.

508. The drive for efficiencies must be balanced with: the need to maintain public assurance
and protection both in existing and emerging risk areas, and to maintain and support service
improvement; the risk and associated implications of service failure; and the challenge of
embedding the necessary cultural change in creating these new bodies. The new bodies must be
87
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given the flexibility and resources needed to maintain and improve service quality, and to
channel their resources more effectively into the areas of greatest need, based on a coherent risk
assessment.
509. During 2009-10 new business models will be developed for each of the new bodies as
part of the stakeholder engagement strategy involving the existing bodies and other key
stakeholders. Until fully worked up business models are available we are not able to be precise
about the level of efficiencies which will be achievable from creating the two new bodies.
However, some initial assumptions have been made around potential efficiencies and improved
effectiveness and around structures.
Table 14: Cost of setting up Healthcare Improvement Scotland (HIS): Costs and savings
Min range

Costs (transitional)
Structure
Harmonisation
Pensions
Business costs
Total Costs

Best est.

Max
range

2010-11

2011-12

2012-13

2013-14

Total

40,000

40,000

80,000

40,000

0

0

0

40,000

9,000

21,000

33,000

0

21,000

0

0

21,000

50,000

50,000

50,000

0

50,000

0

0

50,000

230,000

280,000

280,000

200,000

80,000

0

0

280,000

329,000

391,000

443,000

240,000

151,000

0

0

391,000

0

164,000

164,000

164,000

492,000

Total
efficiencies
(recurrent from 201112)

Costs
Structure
510. HIS will have a Convener and 12 to 14 board members appointed through the public
appointments process. A Chief Executive will also be appointed. The appointment of a first
management tier of 5 to 6 Directors within which responsibility for the regulation of independent
healthcare will be subsumed is likely to be through internal competition across the existing
organisations. However, some external advertising may be required where posts are not filled
internally.
511. Based upon the advertising and interview costs of recent similar recruitment exercises to
recruit senior staff, it is estimated that recruitment of the Chief Executive and Directors will cost
between £40,000 and £80,000. We have made a best estimate of £40,000 (on the basis that most
of the posts can be filled internally).
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Harmonisation of terms and conditions, including pay
512. HIS will bring together staff from NHS Quality Improvement Scotland (NHS QIS) (254)
and the equivalent of around 2 staff from the Care Commission. HIS will be a body created
under the NHS (Scotland) Act 1978. We have assumed that the new body will retain NHS terms
and conditions. Assimilating Care Commission staff onto the NHS QIS pay and grading
structure is estimated to cost between £9,000 and £33,000 in 2011-12. Our best estimate is
£21,000.
Pensions
513. Staff transferring from NHS QIS to HIS will remain on the NHS pension scheme. It is not
certain that any staff will transfer from the Care Commission but if the complement of 2 FTE
were identified the cost of transferring them onto the NHS pension scheme is estimated to be
around £50,000.
Business costs
514.

The following business costs have been identified.

515. Organisational development: A programme of organisational development for the Board
and staff of HIS will be critical to help establish common values and new ways of working and
to develop a shared vision, objectives and strategy. Based upon work undertaken by NHS QIS
during the last year an estimate of £60,000 over 2 years has been made.
516. Shared business systems: As a special health board NHS QIS currently utilises and
benefits from a number of shared business systems which include the NHS Scotland Workforce
Information System and use of the NHSnet. Financial management, procurement, payroll and
payments systems are also shared with other NHS bodies and QIS is part of a financial
consortium of seven NHS Boards piloting financial management initiatives on report
distribution, data warehousing and collaborative planning. Creating HIS as a health body will
allow it to retain the benefit of these shared service arrangements and exploit opportunities for
extending these arrangements in the future. Although there may need to be some growth in
equipment we expect this to be minimal. We have not included any development of bespoke
systems to accommodate new business procedures and processes the new organisation may
introduce.
517. Stakeholder engagement and awareness: Prior to the creation of HIS there will be a
requirement for a number of events and supporting communications with a wide range of
stakeholders. Events will be for the purpose of consultation to ensure that effective business
models are developed; marketing, to increase awareness of the new bodies and their role; and
explaining, particularly to service users, what has changed and how the changes impact on them.
Some will be done through established meetings but any dedicated events and publications will
attract costs that will need to be met by the Scottish Government project team and the current
scrutiny bodies. A range of costs between £50,000 and £100,000 has been estimated to reflect
the scope of this work as set out above. Our best estimate is at the high end of this range in the
event that bespoke events are necessary.
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518. As part of the wider need to raise awareness of the new body it will be critical for HIS to
establish a new identity. Key to this will be creating a new brand, to send a clear signal both
corporately within the organisation and to the general public about the new arrangements,
particularly the wider remit that HIS will have across both the public and independent healthcare
sectors. We estimate that around £120,000 will be required to cover the cost of design, signage,
development of new publications and the establishment of a new website, based on information
from and discussions with the existing organisations.
519. Location costs: NHS QIS currently operates from two offices, one in Edinburgh and one
in Glasgow. It is anticipated that HIS will continue to operate from both cities. Option appraisals
in advance of the expiry of current leases will take account of the property currently owned or
leased by Scottish Government; the functions of the new body; and the opportunity to reduce
rental costs and derive further savings from the sharing of office space and facilities
management. We expect the outcome of this approach to be cost neutral.
520. The total transitional business cost reflected in the table is estimated to be between
£230,000 and £280,000. We estimate that overall the cost will be at the high end of £280,000.
Funding the cost
521. From 2009-10 NHS QIS has taken on responsibility for the Care Environment
Inspectorate. These responsibilities along with the regulation and inspection of independent
healthcare will transfer to HIS from April 2011. The new body will be expected to develop a
scrutiny model that integrates its work in relation to the NHS and independent healthcare across
the new body’s three main functions: providing advice and guidance, including standards;
supporting implementation of its advice and recommendations; and scrutinising and reporting on
performance.
522. In addition to the above, one of the principles underpinning the creation of the new body
is the opportunity this will create for delivering better outcomes for individuals through
integrated working both within and beyond HIS’s organisational boundaries. The restructured
scrutiny landscape and the supporting legislative provisions are consistent with and will
contribute to other Scottish Government agendas where joint working arrangements are a key
feature – for example, community planning, community health partnerships, and the joint futures
agenda. Development of this approach will require a shift in resources to allow for capacity
building across the public and private healthcare sectors. It is anticipated that these efficiencies
will generate savings to more than meet the overall transitional costs of £391,000.
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Table 15: Setting up Social Care and Social Work Improvement Scotland (SCSWIS) Costs and Savings
Min
range

Best
est.

Max
range

201011

Shadow Management Team &
Recruitment

218,000

270,000

315,000

Harmonisation*

1.328M

1.910M

Pensions

720,000

Item

201112

201213

201314

Total

270,000

0

0

0

270,000

2.489M

0

260,000

1.400M

250,000

1.910M

840,000

960,000

0

280,000

280,000

280,000

840,000

1.040M

1.500M

2.330M

1.250M

250,000

0

0

940,000

1.040M

1.095M

345,000

355,000

170,000

170,000

1.040M

4.246M

5.560M

7.189M

1.865M

1.145M

1.850M

700,000

5.560M

335,000

400,000

430,000

0

400,000

400,000

400,000

1.200M

0

1.800M

1.600M

1.600M

5.000M

0

2.200M

2.000M

2.000M

6.200M

Transition Costs

Voluntary
Severance/Retirement

Early

Business Costs
Total Costs

1.500M

Savings/Efficiencies
Senior staff (recurring from 201112)
Restructuring/
Streamlining
(recurring from 2011-12)
Total Efficiencies

Costs
Structure
523. SCSWIS will have a Convener and 12 to 14 Board members appointed by Ministers. The
new body will also need to recruit a Chief Executive to lead the programme of change to
integrate the existing bodies into SCSWIS. In addition, the appointment of a first management
tier of between 5 to 6 Directors is likely to be through internal competition initially. Some
external advertising may be required where posts are not filled internally.
524. Based upon the advertising and interview costs of recent similar recruitment exercises to
recruit senior staff, it is estimated that recruitment of the Chief Executive and Directors will cost
between £40,000 and £80,000. Our best estimate of recruitment costs is £60,000 (mid point).
525. The post of Chief Social Work Adviser will be transferred from the Social Work
Inspection Agency (SWIA) into Scottish Government. The cost of the post is expected to be
around £100,000 and will be offset by a commensurate saving of a Chief Executive post in the
new body. It is envisaged that SCSWIS will have a role in supporting policy interests across
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Scottish Government. However, we anticipate a small support team within Government at an
estimated cost of between £48,000 and £70,000 (best estimate mid point £60,000).
526. We expect to appoint a shadow management team around 9 months ahead of the creation
of SCSWIS at an estimated cost of between £130,000 and £165,000 (estimated mid point
£150,000).
Harmonisation of terms and conditions, including pay
527. SCSWIS will bring together staff from the Care Commission (594), SWIA (72) and HM
Inspectorate of Education (HMIE) (up to 13). The overarching principles agreed as part of the
simplification programme will apply. Staff transferring into the new body will be protected by
the Cabinet Office Statement of Practice on Staff Transfers in the Public Sector and under these
arrangements will transfer into the new body on their existing terms and conditions. The new
body will need to consider a modern pay and grading structure from start-up to ensure that it can
attract and retain the right people with the right skills it needs for the future. Assuming a new
terms and conditions package is required it will be developed as part of the project and in
consultation with key stakeholders including Trade Unions. The estimated cost of a job
evaluation exercise is between £0.89m and £1.43m (best estimate mid point of £1.16m).
528. The compensation cost of harmonising current terms and conditions is difficult to predict
until work has been undertaken to develop a pay remit for the new body. For the purposes of
demonstrating the scale of the costs we have used the pay and grading structure of the Care
Commission as a starting point. We have estimated the costs of bringing the SWIA and HMIE
staff employed currently on Scottish Government salary scales into the Care Commission
structure. The transitional costs have two elements – immediate compensation cost for overall
detriment in terms and conditions and ongoing costs harmonising staff to the new pay and
grading structure. The compensation cost is estimated to be up to £10,000. The best estimate of
the ongoing harmonisation costs (i.e. where the result would be an increase in salary) over 3
years totals £738,000. The actual harmonisation cost will depend on the eventual pay remit, job
evaluation and the current grades of the transferring staff.
529. Overall costs reflect the 3 years ongoing costs where salaries would increase; transitional
harmonisation cost where salaries would be lower and the cost of the job evaluation. Our best
estimate within a range between £1.1m and £3.8m is £2.500m.
Table 16: Harmonisation Cost Figures: Summary (£)
Min estimate
Job evaluation
890,000
Transition cost
10,000
Recurring cost (over
428,000
3 yrs)
1.328 M
Total

Mid Point
1.160 M
10,000
738,000

Max estimate
1.430 M
10,000
1.049 M

1.910 M

2.489 M

Pensions
530. SCSWIS will be an NDPB and will likely be admitted to an existing Local Government
Pension Scheme (LGPS). Care Commission staff (except for a few who retained membership of
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the NHS scheme when the Commission was established) are already members of a LGPS. Staff
from SWIA and HMIE will not be able to remain in the Principal Civil Service Pension Scheme
(PCSPS), but will be admitted into the LGPS referred to. For bulk transfer of staff out of PCSPS
a bulk transfer payment is paid by the Civil Superannuation Vote arranged by Civil Service
Pensions at no cost to the Scottish Government. For transfers out of PCSPS broad comparability
costs are involved and depend on the profile of transferring staff. For the purposes of this
exercise the differential is estimated to be between 6-8% of the paybill of those transferring,
between £240,000 and £320,000 a year. Further work has been commissioned from the
Government Actuaries Department to refine the cost. Our best estimate is £280,000 per annum.
Voluntary early severance
531. One of the impacts of achieving the efficiencies set out in this Memorandum may be a
reduction in the number of posts in the new body. The extent to which exact numbers can be
predicted will be driven by the eventual business model. Some of the efficiencies achieved from
creating the new body will be met through operational efficiencies and some through a reduction
in the number of posts. It is expected that most of the reduction in posts will be achieved through
natural turnover and redeployment. However, in the event that a voluntary early
severance/retirement scheme for the remaining staff proves necessary we have assumed, for the
purpose of demonstrating costs, the scheme being available to around 25 staff. Our best estimate
is £1.5m with the bulk of the cost being incurred in 2010/11. The actual cost of reducing these
posts will depend on the grade, post, age and length of service of the individual staff who are
eligible and successful in securing voluntary early severance and voluntary early retirement.
Costs are estimated to range from £1.04m and £2.33m.
Business costs
532.

The following business costs have been identified.

533. Organisational development: A programme of organisational development for the Board
and staff will be critical to help establish common values and new ways of working and to
develop a shared vision, objectives and strategy. An estimate of £120,000 over 2 years has been
made to reflect the number of staff and the need to integrate staff from 3 different organisations.
534. Rationalisation of IT systems: The estimated cost of migrating SWIA and HMIE staff
onto the Care Commission’s information and communications network infrastructure is between
£100,000 and £200,000. This would include connection of users to the information and voice
network, supply of user hardware and office applications. This does not include the development
of bespoke systems to accommodate new business procedures and processes the new
organisation may introduce. The option of moving the new body onto the Scottish Government’s
IT system (SCOTS) was also considered. At a cost of over £1m, with an additional £1m to
include access to ERDM (electronic document management system) it was concluded that this
option was not cost effective.
535. VAT: An estimated increase in VAT of around £170,000 per annum as a result of SWIA’s
functions, and some of HMIE’s, transferring into an NDPB.
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536. Legal costs: As part of the transition some legal fees will be incurred, some of which will
be dependent on the development of accommodation options in the longer term. An estimated
£15,000-£20,000 (best estimate £15,000) in legal fees will be incurred to transfer 14 leases
currently held in the name of the Care Commission into the name of the Scottish Ministers, in
line with the Government’s asset management strategy.
537. Stakeholder engagement and awareness: Prior to the creation of SCSWIS there will be a
requirement for a number of events and supporting communications with a wide range of
stakeholders. Events will be for the purpose of consultation to ensure that effective business
models are developed; marketing, to increase awareness of the new bodies and their role; and
explaining, particularly to service users, what has changed and how the changes impact on them.
Some will be done through established meetings but any dedicated events and publications will
attract costs that will need to be met by the Scottish Government project team and the current
scrutiny bodies. A range of costs between £50,000 and £100,000 has been estimated to reflect
the scope of this exercise. Our best estimate is at the high end of this range in the event that
bespoke events are necessary.
538. As part of the wider need to raise awareness of the new body it will be critical for
SCSWIS to establish a new identity. A key part of this will be creating a new brand. That will
send a clear signal both corporately within the organisation and to the general public about the
new arrangements, particularly the wider remit of the new organisation that will allow an
integrated approach to the scrutiny of social work and care service from the point of assessed
need to the point of delivery. Based on information from and discussions with the existing
organisations we estimate that around £145,000 will be required incorporating the cost of design,
signage, development of new publications and the establishment of a new website. These costs
reflect the size and geographical spread of the organisation.
539. The total transitional business cost reflected in the table is estimated to be between
£940,000 and £1.095m. We estimate that overall the cost to be around £1.04m.
540. Location costs: Currently SWIA and the Care Commission have offices in 19 locations
reflecting their national, regional and local focus. The Care Commission has already begun a
review of its estate (17 offices). Last year it gave up premises in Dumfries to co-locate with
Scottish Enterprise saving 36% of the cost. Decisions are also imminent on co-locating its
Galashiels office. In Aberdeen the Commission will co-locate with SG Housing and
Regeneration Directorate later this year generating an annual saving in excess of £100,000 from
2009-10. Opportunities to rationalise the estate further in the future across offices in the north,
east and west of Scotland are also being pursued. That work will report later this year. SWIA
staff are currently based in 2 offices, one in Edinburgh and one in Glasgow. The staff in Glasgow
are expected to relocate to Europa Building in October 2009. HMIE staff are located in
Livingston, Glasgow and Clydebank offices.
541. Any decisions on future relocation will be taken in line with the Scottish Government’s
asset management strategy. The development of the business model for each new scrutiny body
may impact on accommodation. Although there is no obvious immediate solution to bringing the
existing bodies together we will look for opportunities over time to rationalise the existing
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accommodation. In the short term the existing bodies will be expected to co-locate in the existing
accommodation where it supports the business model and aids integration.
Funding the costs
Structure
542. The organisation will have 5 to 6 Directors. SWIA and the Care Commission currently
have first tier senior management teams totalling 10, and 60% of an HMIE senior manager gives
a combined salary cost of around £880,000. The posts will be graded in line with public sector
pay policy guidance; and grading may reflect wider responsibilities than the current posts.
Making allowances for the likely wider and increased responsibility of Directors we estimate that
the annual cost of the new management team would be between £450,000 and £545,000
achieving an annual saving of £335,000 and £430,000. Our best estimate is around £400,000.
543. Streamlining the structure of the new organisation is expected to deliver efficiencies
across corporate services such as HR, finance, analytical, procurement, reception, security and
facilities management support (some of which SWIA and HMIE receive currently from the
Scottish Government at no identifiable charge). For example, at present each of the bodies
manages its own website, creating support costs of around £50,000. Having one website for the
new organisation may not halve maintenance costs, but might result in savings of up to £20,000.
The £70,000 SWIA currently pays the Scottish Government for IT support and maintenance
would also be saved.
544. A consequence of bringing together corporate functions, along with the efficiencies
described below may be a reduction in the number of posts. The estimated cost of an early
severance/retirement scheme, should it be necessary is set out at paragraph 137.
545. In addition to the corporate and management efficiencies it is anticipated that significant
recurrent efficiency savings in the region of 5.5% of gross budget can be achieved through scale
changes, sharing services and simplification, integration and closer collaboration. For example:
•
•

More efficient and effective scrutiny through streamlining functions; improved processes
such as joint reporting; the improved use of IT in streamlining the collection/sharing of
information.
A holistic approach to scrutiny from the point of identified need to the outcomes for
individual service users across increasingly integrated service delivery is likely to change
the required skills mix and therefore the distribution of staff across the grading structure.

546. One of the underpinning principles in creating the new body is the opportunity this will
create for delivering better outcomes for individuals through integrated working both within and
beyond Social Care and Social Work Improvement Scotland’s organisational boundaries. The
restructured scrutiny landscape and the supporting legislative provisions are consistent with and
will contribute to other Scottish Government agendas where joint working arrangements are a
key feature – for example, community planning, community health partnerships, and the joint
futures agenda.
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Costs on local authorities, bodies, individuals and businesses
547. The Scottish Government does not expect the creation of either SCSWIS or HIS to
impose any direct costs on local authorities or individuals and businesses. The proposals will
deliver significant benefits for local authorities as providers of services by: delivering fewer
bodies in the first place, which will be able to work in a more integrated, efficient and effective
way with other scrutiny bodies where they have a shared interest in the outcomes for individual
citizens. Duplication and overlap will be reduced through shared assessment, information
collection, better knowledge management and reporting. Scrutiny will be proportionate and riskbased with a reduction in the burden of scrutiny for well performing services as the new bodies
support providers in a shift towards greater evidence based self-evaluation over time.
548. The move towards an increased emphasis on self-evaluation has begun and will continue
over time. This shift will be supported by the scrutiny bodies. The cost of external scrutiny over
time will reduce as self-assessment provides an incentive and assurance of high quality and
continuous improvement.
549. The Government’s policy that the regulation of care services should be self-funding is to
continue. Care service providers will continue to pay regulatory fees to the new bodies for
registration and a license to operate. Current maximum fees are set out in the Regulation of Care
(Fees) (Scotland) Order 2005. Maximum fees increases will continue to be set by Ministers and
subject to public consultation. The Minister announced in March that fee structures are to be
reviewed during 2010-11. The outcome of that review may have financial implications for care
service providers.
PART SIX – SCRUTINY PROVISIONS
550. This part of the Financial Memorandum sets out the financial implications of the scrutiny
provisions in Part 6 of the Bill. Only those provisions that are considered to have any financial
implications are addressed.
Costs on the Scottish Government
551.

No costs are expected to fall on the Scottish Government as a result of these provisions.

Costs on local authorities
552. No costs are expected to fall on local authorities as a result of these provisions. The duty
of co-operation for bodies scrutinising local government and local authority services should lead
to more proportionate and co-ordinated scrutiny, with potential cost savings for local authorities.
However, it is not possible to estimate these savings.
Costs on other bodies, individuals and businesses
Duty of user focus
553. The Bill places a general duty on listed scrutiny authorities to secure continuous
improvement in user focus in the exercise of their scrutiny functions. The Bill does not dictate
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how the duty of user focus should be achieved by individual bodies. It is expected that the duty
will be reflected across the key scrutiny functions of each of identified scrutiny bodies. Within
their wider work, scrutiny bodies already meet costs, for example related to staff training and
programmes of organisational development to establish shared values and an underpinning
organisational culture. The duty of user focus would therefore be contained within that larger
body of activity.
554. Some of the scrutiny bodies which will be subject to the new duty of user focus already
apply processes and approaches relevant to user engagement and focus. Those scrutiny bodies
which will need to adopt some of these approaches and processes can, therefore, immediately
build on established good practice, available within the scrutiny body context.
555. Satisfaction surveys and similar measurement systems are already used to assess user
satisfaction with services they receive. However, it is anticipated that information on user focus
should help inform progress towards more effective and proportionate scrutiny activity.
Duty of co-operation
556. The duty of co-operation may result in some additional costs for scheduled scrutiny
authorities in ensuring effective communication, co-operation and sharing of information.
However, it is anticipated that any costs will be more than offset by allowing for more
proportionate and co-ordinated scrutiny.
Public Finance and Accountability

557. The Public Finance and Accountability (Scotland) Act 2000 already provides for the
appointment of three other members to the Board of Audit Scotland (in addition to the Auditor
General for Scotland and the Chairman of the Accounts Commission). The Bill, however,
provides that the staff of Audit Scotland and members of the Accounts Commission will no
longer be eligible for these appointments. It also provides that one these three (non-executive)
members must preside at the meetings of the Board.
558. Two of the three serving non-executive members will no longer be eligible to remain on
the Board. These individuals do not currently receive additional remuneration as Board members
because one is a member of staff of Audit Scotland and the other is a member of the Accounts
Commission. The estimated cost of each new non-executive member, based on the remuneration
of the other serving non-executive member, is £8,000 per year. The cost of the two additional
non-executives is therefore estimated at £16,000 per year.
559. In addition, the current chair (who is also the Chairman of the Accounts Commission and
receives no additional remuneration) will no longer be eligible to preside at meetings of the
Board. Given the duties associated with the role, it is estimated that a non-executive chair might
expect to receive a further £7,500 - £10,000 per year. That would result in the provisions in the
Bill costing Audit Scotland a total additional amount of £23,500 - £26,000 per year.
560. The Bill also transfers responsibility for appointing the three other (non-executive)
members (including the chair) to the Scottish Commission for Public Audit and for determining
97
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the non-statutory terms and conditions of these members. These are likely to involve only
minimal administrative costs.
PART SEVEN – MISCELLANEOUS AND GENERAL PROVISIONS
561. This part of the Financial Memorandum sets out the financial implications of the
miscellaneous provisions in Part 7 of the Bill. Only those provisions that are considered to have
any financial implications are addressed.
Charity trustees’ indemnity insurance
562. The Bill amends the provisions in the Charities and Trustee Investment (Scotland) Act
2005 to allow charities on the Scottish Charity Register to provide all their trustees with
indemnity insurance from charity funds.
563. This amendment will enable charities on the Scottish Charity Register to provide all their
trustees with indemnity insurance from charity funds. Prior to the enactment of the 2005 Act
charities were able to provide indemnity insurance to all their trustees from charity funds.
Therefore this is not a new cost – it merely allows charities legally to continue doing what they
were able to do before the Act was brought into force in April 2006, if the charities choose to
provide their trustees with indemnity insurance.
564. The provision of trustee indemnity insurance is a specialised market, and the cost of
providing trustees with indemnity insurance varies considerably depending on the nature of the
charity’s activities, the size of the charity and the number/experience of trustees, making it hard
to provide costs. A cost of around £1,000 to cover all the trustees would not be uncommon,
although we understand that the Church of Scotland has been quoted a price as low as £36 per
congregation (each congregation being registered as an individual charity). No additional costs
are anticipated on the Office of the Scottish Charity Regulator (OSCR) as a result of the
amendment to the Charities and Trustee Investment (Scotland) Act 2005 to allow the provision
of trustee indemnity insurance to all charity trustees.
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These documents relate to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced
in the Scottish Parliament on 28 May 2009

——————————

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE
COMPETENCE
565. On 28 May 2009, the Cabinet Secretary for Finance and Sustainable Growth (John
Swinney MSP) made the following statement:
“In my view, the provisions of the Public Services Reform (Scotland) Bill would be
within the legislative competence of the Scottish Parliament.”
——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
566. On 27 May 2009, the Presiding Officer (Alex Fergusson MSP) made the following
statement:
“In my view, the provisions of the Public Services Reform (Scotland) Bill would be
within the legislative competence of the Scottish Parliament.”
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PÀIRT A TRÌ – ALBA CHRUTHACHAIL
Earrann 26 – Stèidheachadh Alba Chruthachail
54. Tha Earrann 26 a’ stèidheachadh buidheann corporra fon ainm Alba Chruthachail agus a’
toirt èifeachd do phàipear-taice 5 a tha a’ dèanamh ullachadh mionaideach mu inbhe, ballrachd,
modh-obrach msaa. Alba Chruthachail.
Earrann 27 – Gnìomhan coitcheann Alba Chruthachail
55. Tha fo-earrann (1) a’ sònrachadh gnìomhan coitcheann Alba Chruthachail.
56. Tha fo-earrann (1)(a) a’ toirt gnìomhan do dh’Alba Chruthachail airson aithneachadh,
cuideachadh agus leasachadh càileachd agus sàr-mhathas anns na h-ealain agus cultar bho
luchd-ealain agus cleachdaichean cruthachail, ’s e sin daoine a tha an sàs ann an iomairtean
ealain agus cruthachaidh eile. Dh’fhaodadh Alba Chruthachail, mar eisimpleir, na gnìomhan
sin a choileanadh le bhith a’ taghadh daoine no buidhnean sònraichte le dòigh-obrach a tha iad
a’ meas airidh air misneachd agus comhairle, no taic airgid tro chruthachadh thabhartasan no
iasadan (faic cuideachd earrann 29(4)).
57. Tha Fo-earrann (1)(b) a’ toirt gnìomhan do dh’Alba Chruthachail airson adhartachadh
tuigse, meas agus tlachd à ‘ealan air a sgàth fhèin’. Dh’fhaodadh Alba Chruthachail, mar
eisimpleir, na gnìomhan sin a choileanadh le bhith a’ toirt seachad dhuaisean a tha a’
comharrachadh obair chleachdaichean fa leth no buidhnean de chleachdaichean, no tro
mhisneachadh agus comhairleachadh ùghdarrasan ionadail a bhith a’ dèanamh solarachadh nas
fharsainge air goireasan cultarail san sgìre aca.
58. Tha fo-earrann (1)(c) a’ toirt gnìomhan do dh’Alba Chruthachail airson cur ri
ruigsinneachd nan ealan agus cultair agus gabhail pàirt annta. Nuair a bhios Alba Chruthachail
a’ leantainn nan gnìomhan sònraichte sin feumaidh e a dhèanamh le aire do mheudachadh
iomadachd nan daoine a tha a’ cleachdadh nan ealan agus cultar agus a’ com-pàirteachadh
annta (faic fo-earrann (2)). Dh’fhaodadh Alba Chruthachail, mar eisimpleir, na gnìomhan sin a
choileanadh le bhith a’ toirt taic do phròiseactan a tha a’ toirt cothroman nach fhaigheadh iad
air dhòigh sam bith eile do dhaoine à sgìrean fo anacothrom am beachdan a chur an cèill tro na
h-ealain agus cultar.
59. Tha fo-earrann (1)(d) a’ toirt gnìomhan do dh’Alba Chruthachail airson sealltainn, agus
toirt gu buil, luach agus buannachdan nan ealan agus cultair an Alba. Tha an luach agus na
buannachdan ainmichte a’ gabhail a-steach, gu sònraichte, luach agus buannachdan nàiseanta
agus eadar-nàiseanta nan ealan agus cultair do chultar nàiseanta na h-Alba. Tha an luach agus
na buannachdan ainmichte cuideachd a’ gabhail a-steach toileachadh-inntinn agus an tlachd a
gheibhear bho chom-pàirteachadh ann an cultar, buannachdan a thaobh fosgladh suas comas
cruthachail agus tionnsgalach, agus buannachdan a thaobh cur ri deagh chor agus pròis sa
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choimhearsnachd. Dh’fhaodadh Alba Chruthachail, mar eisimpleir, na gnìomhan sin a
choileanadh tro thaic do dhealbh-chluich cudromach a bhios air chuairt air feadh Alba, a’ toirt
tlachd agus “obair-inntinn” an Alba fhèin, agus às dèidh sin aig ìre eadar-nàiseanta, ag
àrdachadh cliù na h-Alba mar locas de dh’obair cruthachail cho math ri gin san t-saoghal.
60. Tha fo-earrann (1)(e) a’ toirt gnìomhan do dh’Alba Chruthachail airson misneachadh agus
cuideachadh iomairtean ealain agus cruthachaidh eile a bhios a’ cur ri tuigse air cultar
nàiseanta na h-Alba. Tha cultar nàiseanta na h-Alba sa pharagraf seo a’ ciallachadh dòighbeatha shònraichte na h-Alba air fad, agus chan e a-mhàin toradh nan ealan agus cultair.
Dh’fhaodadh Alba Chruthachail, mar eisimpleir, na gnìomhan sin a choileanadh tro thaic do
phròiseact film a’ sealltainn agus a’ deasbad beachdan mhuinntir na h-Alba air cleachdadh
dhrugaichean agus deoch làidir.
61. Tha fo-earrann (1)(f) a’ toirt gnìomhan do dh’Alba Chruthachail airson brosnachadh agus
taic a thoirt do na gnìomhachasan cruthachail. ’S iad na gnìomhachasan cruthachail
gnìomhachasan agus obair malairt eile anns a bheil eileamaid shònraichte airson prìomh
chudrom a chur air cleachdadh sgilean cruthachail. Tha na gnìomhachasan sin a’ gabhail asteach sanasachd, ailtireachd, na h-ealain agus buill-seanndachd, obair-ciùird, deilbh, fasanan
luchd-deilbh, film, geamannan compiutair agus bhideo, ceòl, na h-ealain cleas, foillseachadh,
telebhisean agus rèidio. Dh’fhaodadh Alba Chruthachail, mar eisimpleir, na gnìomhan sin a
choileanadh tro bhith a’ stiùireadh prògram rannsachaidh agus fiosrachaidh co-cheangailte ri
leasachadh seasmhach air gnìomhachas nan geamannan compiutair agus bhideo.
62. Tha ullachadh ann am fo-earrann (3) airson gum faod Alba Chruthachail misneachd agus
taic a thoirt do dhaoine eile a bhios a’ dèanamh ghnìomhan co-ionann ri Alba Chruthachail.
Faodaidh seo gabhail a-steach, mar eisimpleir, Iomairt na h-Alba agus Iomairt na
Gàidhealtachd is nan Eilean aig a bheil dreuchd leasachadh eaconamach cudromach a thaobh
nan gnìomhachasan cruthachail, agus ùghdarrasan ionadail a bhios a’ toirt taic do na h-ealain
agus cultar sna sgìrean aca. Tha fo-earrann (4) a’ mìneachadh gu bheil “daoine” a’ gabhail asteach buidhnean de dhaoine gus am faighear air misneachd agus taic a thoirt do chomainn no
buidhnean neo-fhoirmeil.
Earrann 28 – Gnìomhan Comhairleachaidh agus eile
63. Tha fo-earrannan (1) agus (4) a’ cur riatanas air Alba Chruthachail comhairle, fiosrachadh
agus cuideachadh sam bith a bhios Ministearan na h-Alba ag iarraidh a thoirt dhaibh (san dòigh
a bhios iad ga iarraidh) an co-cheangal ri na h-ealain agus cultar, na gnìomhachasan cruthachail
no gnìomhan Alba Chruthachail. Tha fo-earrann (2) cuideachd a’ toirt cead do dh’Alba
Chruthachail an comhairle agus fiosrachadh eile a thoirt seachad a tha iad a’ meas iomchaidh.
64. Tha fo-earrann (3) a’ toirt cead do dh’Alba Chruthachail comhairle, fiosrachadh agus
cuideachadh a thoirt do dhaoine eile an co-cheangal ri na h-ealain agus cultar no na
gnìomhachasan cruthachail. Tha fo-earrann (5) a’ mìneachadh gu bheil “daoine” a’ gabhail a-
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steach buidhnean de dhaoine gus am faighear air comhairle, fiosrachadh agus cuideachadh a
thoirt do chomainn no buidhnean neo-fhoirmeil cuideachd. Mar eisimpleir, dh’fhaodar
cuideachadh a thoirt do dhaoine a tha an sàs ann an iomairtean ealain agus cruthachaidh eile tro
thrèanadh no tro fho-fhastadh sealach do neach-obrach aig Alba Chruthachail.
Earrann 29 – Tabhartasan agus iasadan
65. Tha fo-earrannan (1) gu (3) a’ toirt cead do Mhinistearan na h-Alba tabhartasan a thoirt do
dh’Alba Chruthachail a’ gabhail a-steach tabhartasan airson adhbharan sònraichte agus fo
smachd nan cumhachan a chì Ministearan na h-Alba iomchaidh.
66. Tha fo-earrannan (4) agus (5) a’ toirt cead do dh’Alba Chruthachail tabhartasan agus
iasadan a thoirt do dhaoine a tha an sàs ann an iomairtean ealain agus cruthachaidh eile agus do
dhaoine eile ma tha an tabhartas no iasad co-cheangailte ri gnìomhan Alba Chruthachail (agus
fo smachd nan cumhachan a chì Alba Chruthachail iomchaidh). Chan eil “daoine” ann am foearrann (4) a’ gabhail a-steach buidhnean de dhaoine oir thèid airgead a thoirt a-mhàin do
dhaoine aig a bheil pearsa laghail.
67. Tha èifeachd aig fo-earrann (6) gum bi a h-uile taic airgid a bheir Alba Chruthachail
seachad an co-cheangal ri na gnìomhan aige air a stiùireadh tro mheadhan fo-earrainn (4).
Earrann 30 – Treòrachadh agus stiùireadh
68. Tha fo-earrannan (1) agus (2) a’ toirt cumhachd do Mhinistearan na h-Alba airson Alba
Chruthachail a threòrachadh a thaobh coileanadh a gnìomhan, ach a-mhàin an co-cheangal ri
gnìomhan Alba Chruthachail fo earrann 27(1) (a prìomh gnìomhan co-cheangailte ri iomairtean
ealain agus cruthachaidh eile), earrann 27(3) (a gnìomh airson misneachd agus taic a thoirt do
daoine a’ dèanamh ghnìomhan co-ionann ri Alba Chruthachail), earrann 28(3) (a gnìomh
airson comhairle, fiosrachadh no cuideachadh a thoirt do dhaoine a bharrachd air Ministearan
na h-Alba) no earrann 29(4) (a gnìomh airson tabhartasan agus iasadan a thoirt seachad) chun
na h-ìre a bhuineas an treòrachadh do bhreithneachadh ealain no cultair Alba Chruthachail.
69. Tha fo-earrann (3) a’ cur riatanas air Alba Chruthachail a bhith a’ gèilleadh do
threòrachadh sam bith a bheir Ministearan na h-Alba dhaibh fo phàirt 3 den Bhile agus aire a
thoirt do stiùireadh sam bith bho Mhinistearan na h-Alba an co-cheangal ri coileanadh a
ghnìomhan.
Measgaichte agus coitcheann
Earrann 31 – Sgaoileadh Comhairle Ealain na h-Alba
70. Tha an earrann seo a’ sgaoileadh Comhairle Ealain na h-Alba agus ag ais-ghairm a’ Chòir
Rìoghail aca.
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Earrann 32 – Tar-ghluasad luchd-obrach msaa.
71. Tha ullachadh ann am fo-earrann (1) airson luchd-obrach, seilbh agus fiachan Comhairle
Ealain na h-Alba agus Sgrion na h-Alba a ghluasad gu Alba Chruthachail bhon cheann-là air a
bheil Comhairle Ealain na h-Alba air a sgaoileadh. Bidh Sgrion na h-Alba air a sgaoileadh air
dhòigh neo-reachdail.
72. Tha ullachadh ann am fo-earrann (2) airson nach bi tar-ghluasad luchd-obrach Chomhairle
Ealain na h-Alba agus Sgrion na h-Alba a’ toirt gu crìch an cunnraidhean obrach agus gu bheil
èifeachd aige mar gum biodh an cunnraidhean obrach dèante air tùs ri Alba Chruthachail. Tha
ullachadh ann am fo-earrann (3) gum bi na còraichean, cumhachdan, dleastanasan agus fiachan
uile a bhuineas do chunnradh obrach neach a tha air a thar-ghluasad air an gluasad gu Alba
Chruthachail. Mar eisimpleir, bhiodh tagradh gu Tribiunal Cosnaidh mu chasaid a dh’fhaodar a
thogail an aghaidh Comhairle Ealain na h-Alba no Sgrion na h-Alba le neach-obrach air a
ghluasad còmhla ris an neach-obrach agus dh’fhaodar Alba Chruthachail a thoirt gu lagh (le
ùmhlachd do na crìochan-ama agus riaghailtean eile airson tagraidhean mar sin a thoirt gu
lagh).
73. Tha ullachadh ann am fo-earrann (4) nach bi na h-ullachaidhean ann am fo-earrannan (1)
gu (3) a’ toirt buaidh air còir neach a tha air a thar-ghluasad a chunnradh obrach a thoirt gu
crìch, far a bheil cunnradh obrach an neach sin air atharrachadh gu ìre a tha a’ dèanamh cron
mòr air. Ach, chan fhaodar atharrachadh ann am fastaiche bho Chomhairle Ealain na h-Alba no
Sgrion na h-Alba gu Alba Chruthachail air fhaicinn mar fhìor dhroch atharrachadh ri cunnradh
obrach an neach sin.
Earrann 33 – Alba Chruthachail: Mion-atharrachadh achdachaidhean
74. Tha an earrann seo a’ toirt èifeachd do phàipear-taice 6, a tha a’ dèanamh mionatharrachadh ri diofar achdachaidhean a tha ag ainmeachadh Comhairle Ealain na h-Alba agus
Sgrion na h-Alba agus far am feumar iomradh a thoirt air Alba Chruthachail.
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Pàipear-taice 5 - Alba Chruthachail: Stèidheachadh msaa.
316. Tha pàipear-taice 5 air a thoirt a-steach le earrann 26(2) agus tha e a’ dèanamh
ullachadh a bharrachd mu inbhe, bun-reachd, cùisean msaa. Alba Chruthachail.
Paragraf 1 – Inbhe
317. ’S e buidheann corporra a tha ann an Alba Chruthachail ach chan e buidheann leis a’
Chrùn a tha ann.
Paragraf 2 – Ballrachd Alba Chruthachail
318. Bidh ballrachd Alba Chruthachail air a dhèanamh suas de bhall a bhios sa chathair agus
eadar 8 agus 14 buill eile. Bidh buill Alba Chruthachail uile air an cur an dreuchd le
Ministearan na h-Alba.
319. Tha fo-pharagraf (2) a’ toirt cumhachd do Mhinistearan na h-Alba le òrdugh air a
dhèanamh tro ionnstramaid reachdail, diofar àireamhan a chur an àite na h-àireimh as lugha no
as motha de bhuill ann am fo-pharagraf (1)(b). Tha ionnstramaid reachdail fo fho-pharagraf (2)
buailteach do mhodh rùin àicheil.
Paragraf 3 – Cumhachan fastaidh msaa.
320. Bidh gach ball de dh’Alba Chruthachail air a chur an dreuchd airson na h-ùine a chì
Ministearan na h-Alba iomchaidh. Bidh ball de dh’Alba Chruthachail a’ fuireach san dreuchd
agus ga fhàgail a rèir nan cumhachan fastaidh gu lèir ach faodaidh e a dhreuchd mar bhall a
thoirt suas le brath ann an sgrìobhadh (faic fo-pharagraf (2)).
321. Tha ullachadh ann am fo-pharagraf (3) airson gum faodar neach a dh’fhàg a dhreuchd
mar bhall de dh’Alba Chruthachail ath-shuidheachadh san dreuchd airson teirm eile.
Paragraf 4 – Toirt buill à dreuchd
322. Tha cumhachd aig Ministearan na h-Alba ball de dh’Alba Chruthachail a thoirt às an
dreuchd ma tha iad riaraichte gu bheil am ball air fhaighinn briste (faic fo-pharagrafan (a) agus
(b)), gun a bhith an làthair aig coinneamhan gun chead, no neo-chomasach air dhòigh eile air
dleastanasan ball de dh’Alba Chruthachail a choileanadh.
Paragraf 5 – Dì-cheadachadh bho bhallrachd
323. Tha ullachadh ann am paragraf 5 airson gu bheil buill de Phàrlamaid na h-Alba, buill de
Thaigh nan Cumantan agus buill de Phàrlamaid na h-Eòrpa dì-cheadaichte bho chur an dreuchd
agus bho chumail dreuchd mar bhall de dh’Alba Chruthachail.
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Paragraf 6 – Ìocadh agus cuibhreannan do bhuill
324. Feumaidh Alba Chruthachail pàigheadh do gach ball a tha aca an t-ìocadh, na
cuibhreannan agus na cosgaisean a cho-dhùineas Ministearan na h-Alba.
Paragraf 7 - Ceannard agus luchd-obrach eile
325. Feumaidh Alba Chruthachail ceannard fhastadh agus tha ullachadh ann am fo-pharagraf
(2) airson nach fhaod ceannard Alba Chruthachail a bhith na bhall de dh’Alba Chruthachail.
Feumaidh ceannard Alba Chruthachail, le aonta Mhinistearan na h-Alba, a bhith air a chur an
dreuchd le Alba Chruthachail. Bidh Alba Chruthachail, le aonta Mhinistearan na h-Alba, a’
suidheachadh cumhachan obrach a’ cheannaird.
326. Faodaidh Alba Chruthachail luchd-obrach a bharrachd air a’ cheannard fhastadh agus
an cumhachan obrach a shuidheachadh. Faodaidh Ministearan na h-Alba treòrachadh a thoirt
do dh’Alba Chruthachail a thaobh fastadh luchd-obrach agus an cumhachan obrach (faic fopharagraf (5)).
327. Tha fo-pharagraf (6) a’ toirt cumhachd do dh’Alba Chruthachail ullachadh a dhèanamh,
le aonta Mhinistearan na h-Alba, airson peinnseanan, cuibhreannan no saor-thiodhlacan a
thaobh luchd-obrach Alba Chruthachail. Tha an t-iomradh ann am fo-pharagraf (6) air
peinnseanan, cuibhreannan agus saor-thiodhlacan a’ gabhail a-steach iomradh air peinnseanan,
cuibhreannan agus saor-thiodhlacan tro airgead-dìolaidh airson call obrach (faic fo-pharagraf
(7)).
Paragraf 8 – Comataidhean
328. Faodaidh Alba Chruthachail comataidhean a stèidheachadh airson adhbhar sam bith cocheangailte ri na gnìomhan aca. Faodaidh Alba Chruthachail daoine nach eil nam buill de
dh’Alba Chruthachail a chur an dreuchd mar bhuill de chomataidh, ach cha bhi còir bhòtaidh
aig na daoine sin aig coinneamhan na comataidh.
329. Feumaidh comataidh de dh’Alba Chruthachail cumail ri treòrachadh sam bith a
gheibhear bho Alba Chruthachail (faic fo-pharagraf (4)).
Paragraf 9 – Modh-obrach agus coinneamhan
330. Bidh Alba Chruthachail a’ suidheachadh modhan-obrach dhaibh fèin agus do na
comataidhean aca. Chan eil uireasbhaidh sam bith a thaobh ballrachd Alba Chruthachail a’
toirt buaidh air èifeachd chùisean sam bith a bhuineas do dh’Alba Chruthachail no gin de na
comataidhean aca.
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331. Tha ullachadh ann am fo-pharagraf (3) airson gum faod buill de Riaghaltas na h-Alba
agus daoine a tha air an ùghdarachadh le Ministearan na h-Alba a bhith an làthair aig
coinneamhan Alba Chruthachail no gin de na comataidhean aca agus pàirt a ghabhail annta,
ach chan eil còir bhòtaidh aca aig na coinneamhan sin.
Paragraf 10 – Cumhachdan coitcheann
332. Tha ullachadh ann am paragraf 10 airson cumhachdan laghail coitcheann Alba
Chruthachail.
333. Tha fo-pharagraf (1) a’ toirt cumhachd farsaing do dh’Alba Chruthachail sam bith a
dhèanamh an co-bhonn ri coileanadh an gnìomhan. Gun bheum do fharsaingeachd a’
chumhachd seo, tha fo-pharagraf (2) a’ sònrachadh cumhachdan sònraichte Alba Chruthachail.
Paragraf 11 – Tiomnadh dhleastanasan
334. Tha cumhachd aig Alba Chruthachail an ceannard, neach-obrach sam bith eile no gin
sam bith de na comataidhean aca ùghdarachadh airson coileanadh nan gnìomhan aca. Tha fopharagraf (2) a’ cuingealachadh cumhachd Alba Chruthachail na gnìomhan aca ùghdarachadh
tro ullachadh airson nach fhaod Alba Chruthachail neach sam bith eile ùghdarachadh airson
gnìomhan a bhuineas do chunntasachd ionmhasail a choileanadh.
335. Chan eil ùghdarachadh sam bith fo fho-pharagraf (1) a’ toirt buaidh air dleastanas Alba
Chruthachail airson coileanadh nan gnìomhan aca (faic fo-pharagraf (3)).
Paragraf 12 – Suidheachadh oifisean
336. Tha paragraf 12 a’ cur riatanas air Alba Chruthachail aonta fhaighinn bho Mhinistearan
na h-Alba mus tig iad gu co-dhùnadh mu càit am bi na h-oifisean aca.
Paragraf 13 – Cunntasan
337. Tha fo-pharagraf (1) a’ cur riatanas air Alba Chruthachail an cunntasachd ionmhasail
aca a rianachd agus gum feum Alba Chruthachail seo a dhèanamh an co-rèir ri treòrachadh sam
bith a dh’fhaodadh a thighinn bho Mhinistearan na h-Alba.
338. Tha fo-pharagraf (2) a’ cur riatanas air Alba Chruthachail an aithris air cunntasan
bliadhnail aca a chur gu Àrd-neach-sgrùdaidh na h-Alba airson sgrùdadh chunntasan.
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Paragraf 14 – Aithisgean
339. Feumaidh Alba Chruthachail aithisg bhliadhnail ullachadh. Tha fo-pharagraf (2) a’ cur
riatanas air Alba Chruthachail an aithisg bhliadhnail aca fhoillseachadh, lethbhreac dhi a chur
air beulaibh Pàrlamaid na h-Alba agus lethbhreac a chur gu Ministearan na h-Alba.
340. Faodaidh Alba Chruthachail aithisgean agus fiosrachadh eile fhoillseachadh mu
chùisean a bhuineas do na gnìomhan aca.
Pàipear-taice 6 - Alba Chruthachail: mion-atharrachadh achdachaidhean
341. Tha Pàipear-taice 6 air a thoirt a-steach le earrann 33 agus tha e a’ mion-atharrachadh
Achdan ainmichte de Phàrlamaid na h-Alba gus iomraidhean ùra mu Alba Chruthachail a chur
annta agus iomraidhean anabharrach mu Chomhairle Ealain na h-Alba agus Sgrion na h-Alba a
dhubhadh às (a tha ga thoirt gu crìch air dhòigh neo-reachdail).
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PÀIRT A TRÌ – STÈIDHEACHADH ALBA CHRUTHACHAIL
Ro-ràdh
468. Bidh Alba Chruthachail air a chur air chois le bhith a’ toirt còmhla gnìomhan an dà
bhuidheann a tha ann an-dràsta, Comhairle Ealain na h-Alba agus Sgrion na h-Alba, na
structair eagrachaidh amalaichte le siostaman eagrachaidh aonaichte a bheir taic èifeachdach
do dh’obair na buidhne ùire. Bidh an dà bhuidheann sin air an sgaoileadh agus bidh an
gnìomhan, luchd-obrach, stòrasan, maoin agus fiachan air an gluasad chun na buidhne
reachdail ùire. Tha am pàirt seo den Mheòrachan Ionmhasail a’ sònrachadh cosgaisean airson
a’ phrògraim atharrachaidh seo don 2 bhuidheann a tha ann.
469. Tha an t-atharrachadh air a stiùireadh le Alba Chruthachail 2009, a’ chompanaidh
earranta a chaidh a stèidheachadh le Ministearan san Dùbhlachd 2008 (àireamh companaidh
SC352851). Bidh a’ chompanaidh seo air a sgaoileadh aon uair ’s gum bi Alba Chruthachail
reachdail air a chur air chois.
Cosgaisean do Riaghaltas na h-Alba
Tabhartas Taice Riaghaltas na h-Alba
470. Aig an àm seo ’s e Comhairle Ealain na h-Alba agus Sgrion na h-Alba prìomh
bhuidhnean maoineachaidh nàiseanta na roinne. Tha maoineachadh bhon àrd-riaghaltas airson
an dà bhuidhinn tro thabhartas-cuideachaidh agus chan eilear an dùil an dòigh maoineachaidh
seo atharrachadh. Mar sin, bidh an tabhartas-cuideachaidh airson Alba Chruthachail air a
dhèanamh suas de na figearan tabhartas-cuideachaidh a bhios Comhairle Ealain na h-Alba agus
Sgrion na h-Alba a’ faighinn air an cur còmhla. Aig an àm seo tha Comhairle Ealain na h-Alba
a’ faighinn prìomh thabhartas bliadhnail de £32.296 millean agus tha Sgrion na h-Alba a’
faighinn £3.240 millean. Tha an suim seo a’ gabhail a-steach gach cuid cosgaisean ruith
dìreach nam buidhnean agus na tabhartasan treas pàrtaidh a bhios iad a’ riaghladh às leth an
Riaghaltais.
Prìomhachasan ùra an Riaghaltais
471. Tha Ministearan airson gum bi Alba Chruthachail a’ leasachadh agus a’ buileachadh
dòighean maoineachaidh ùra a bheir taic nas ùr-ghnàthaiche agus na ro-innleachdaile do
bhuidhnean agus luchd-ealain. Feumar an dòigh-obrach ath-leasaichte seo gus taic a thoirt don
roinn agus airson gach seòrsa taic airgid poblach agus eile do luchd-ealain agus cleachdaichean
cruthachail a mheudachadh. Bidh Alba Chruthachail a’ riaghladh £2.5m a bharrachd gach
bliadhna (£5m gu h-iomlan) thairis air 2009/10 agus 2010/11 gus taic a thoirt do Mhaoin
Nuadhais a bheir taic do mhodhan ealain ùra. Chaidh seo fhoillseachadh san Ògmhios 2008.
Dh’fhaodadh sruthan maoineachaidh eile, mar an Iomairt Ciùil Òigridh - £10m gach bliadhna,
cuideachd gluasad gu Alba Chruthachail.
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Prògram Riaghaltais Èifeachdach
472. Mar phàirt den Phrògram Riaghaltais Èifeachdach, chaidh iarraidh air Sgrion na h-Alba
agus Comhairle Ealain na h-Alba sàbhalaidhean èifeachdais bliadhnail a dhèanamh air airgead
anns na 3 bliadhna 2008-2011 bho na buidseatan tabhartais aca. Airson Comhairle Ealain na hAlba ’s iad na targaidean sin £912,000/ £1,824,000/ £2,736,00 thairis air 2008-2011 agus
airson Sgrion na h-Alba £68,060/ £136,120/ £204,180. Bidh na targaidean èifeachdais sin air
an cur gu Alba Chruthachail.
Cosgais stèidheachadh Alba Chruthachail - cosgaisean eadar-ghluasaid
473. ’S e buidheann ùr agus eadar-dhealaichte a bhios ann an Alba Chruthachail, chan e
dìreach 2 bhuidheann air stèidh ùr ach buidheann amalaichte a bhios freagarrach agus
èifeachdach gus coinneachadh ri feuman roinne a tha fìor mheasgaichte. Chaidh geàrr-structair
eagrachaidh a dheasachadh airson Alba Chruthachail gus an tèid beachdachadh air le Co-bhòrd
Comhairle Ealain na h-Alba agus Sgrion na h-Alba a ghabh uallach an eadar-ghluasaid gus am
biodh a’ chompanaidh earranta, Alba Chruthachail 2009, air a chur ri chèile. Chaidh seo a
chleachdadh mar am bunait air an deach cosgaisean agus dreuchdan anabharrach obrachadh amach. Chan eil cleachdadh an structair seo mar stiùireadh air cosgaisean idir a’ ciallachadh gur
e seo an structair eagrachaidh deireannach a bhios air a leudachadh leis a’ chompanaidh
earranta a chaidh a chur air chois airson an eadar-ghluasaid, Alba Chruthachail 2009, a
stiùireadh ann an co-chomhairle ri Comhairle Ealain na h-Alba agus Sgrion na h-Alba.
474. Chaidh iarraidh air Comhairle Ealain na h-Alba agus Sgrion na h-Alba coinneachadh ri
cosgaisean a thàinig air Sgioba Eadar-ghluasaid Alba Chruthachail ann an 2007-08 agus 200809. Tha Riaghaltas na h-Alba riaraichte gun do rinn na buidhnean ullachadh buidseit
iomchaidh mu choinneamh nan cosgaisean airson stiùireadh phròiseactan.
475. Bho 2009/10, bidh Riaghaltas na h-Alba a’ coinneachadh ri cosgaisean eadar-ghluasaid,
a tha air an comharrachadh sa Mheòrachan Ionmhasail seo. Chaidh stòras a chur a thaobh à
Màileid an Riaghaltais gus dèanamh cinnteach nach tèid maoineachadh dìreach don roinn
chruthachail agus chultarail a lùghdachadh airson coinneachadh ri cosgais an eadar-ghluasaid
gu Alba Chruthachail.
476. Tha Riaghaltas na h-Alba airson dèanamh cinnteach gun lìbhrig an structair
deireannach an ìre seirbheis as fheàrr don roinn, ach leis an èifeachdas as motha air fhilleadh asteach ann. Bidh seo a’ seachnadh dùblachadh ghnìomhan agus cumail a’ dol le ghnìomhan air
nach eil feum. Mar sin, ’s iad na cosgaisean a leanas na tuairmsean as fheàrr aig an àm seo
airson tòiseachadh na buidhne ùire, le ìrean as motha agus as lugha airson gach cosgais, den
chosgais a shùilichear airson Alba Chruthachail a chur air chois, air a bhonntachadh air a’
gheàrr-structair. Tha iad a’ gabhail a-steach:
x

Cosgaisean goireasan daonna: deasachadh aon structair pàighidh agus rangachaidh,
airgead dìolaidh airson pàigheadh agus cumhaichean a thoirt gu bun-tomhais; a’
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bhuaidh air sgeamaichean peinnsein luchd-obrach air a bhonntachadh air tuairmsean
margaidh làithreach; barailean actuaraidh; agus cosgais mheasraichte sgeama
Fàgail/Leigeil Dheth Dreuchd Tràth sam bith, agus trèanadh agus fastadh a
dh’fhaodadh a bhith air iarraidh airson cumadh agus comas gnìomhachais a’ cofhreagairt an t-seallaidh airson Alba Chruthachail.
x

Cosgaisean siostaman gnìomhachais: airson atharrachaidhean a dh’fheumar air
siostaman gnìomhachais taobh a-staigh agus taobh a-muigh na buidhne mar thoradh air
stèidheachadh Alba Chruthachail

x

Cosgaisean làraich: chan eilear a’ sùileachadh mòran atharrachaidh ri oifisean airson
luchd-obrach ged a bhios beagan cosgais co-cheangailte ri atharrachaidhean a
dh’fheumar ri aonta-gabhail agus ainmeachadh oifisean.

x

Cosgaisean stiùireadh phròiseactan: cosgais luchd-obrach le com-pàirt dìreach ann
an stèidheachadh Alba Chruthachail agus gluasad ghnìomhan agus luchd-obrach bho
Chomhairle Ealain na h-Alba agus Sgrion na h-Alba.

x

Cìsean laghail agus dreuchdan poblach: fastadh Bòrd ùr airson Alba Chruthachail
agus sgaoileadh Sgrion na h-Alba agus Alba Chruthachail 2009.

Cosgaisean luchd-obrach
HR –Structair pàighidh agus rangachaidh, co-rèimeadh nan cumhaichean, a’ gabhail a-steach
pàigheadh
477. A rèir Aithris air Cleachdadh Oifis a’ Chaibineit mu Thar-ghluasad Luchd-obrach san
Roinn Phoblach agus ullachaidhean TUPE, bidh na cumhaichean cosnaidh airson tar-ghluasad
luchd-obrach air an dìon airson gach neach-obrach aig Comhairle Ealain na h-Alba (aig an àm
seo 119 luchd-obrach) agus Sgrion na h-Alba (aig an àm seo 39 luchd-obrach). ’S dòcha gum
bi Alba Chruthachail airson structair pàighidh agus rangachaidh ùr a chur air dòigh airson a
bhith cinnteach gum faighear air na daoine ceart le na sgilean ceart a dh’fheumar sna làithean ri
teachd a thàladh agus a ghleidheadh. Bidh raon pàighidh ùr air a chur gu Riaghaltas na h-Alba
a bhios a’ leantainn an stiùireadh poileasaidh air pàigheadh san roinn phoblach a tha air
iarraidh air a h-uile buidheann poblach. Thathar a’ sùileachadh gum bi leasachadh structair
pàighidh agus rangachaidh ùr air a dhèanamh taobh a-staigh na buidhne gun chosgais a
bharrachd ach ma dh’fheumar tomhas de thaic bhon taobh a-muigh, ’s dòcha gun cosg seo
£30,000 (an tuairmse as fheàrr) suas gu cosgais as motha de £120,000.
478. Tha e doirbh ro-mheasadh pongail a dhèanamh air cosgais dìolaidh airson cumhaichean
an luchd-obrach a tha aig Sgrion na h-Alba an-dràsta a cho-rèimeadh ri cumhaichean
Comhairle Ealain na h-Alba gus am bi raon pàighidh air a dhealbh airson na buidhne ùire.
Airson coimeas, nam biodh luchd-obrach bho Sgrion na h-Alba air an co-rèimeadh gu
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cumhaichean Comhairle Ealain na h-Alba ’s dòcha gum bi cosgaisean dìolaidh measraichte
thairis air còig bliadhna eadar £200,000 agus £240,000. ’S e sin le com-pàirt 100% den luchdobrach agus pàighidhean thairis air trì bliadhna ionmhasail (2010/11, troimhe gu 2012/13). Ma
lùghdaicheas structair pàighidh ùr na h-atharrachaidhean tuarastail eadar structairean pàighidh
Comhairle Ealain na h-Alba agus Sgrion na h-Alba, dh’fhaodadh sin na cosgaisean a bharrachd
a thoirt sìos.
Peinnseanan
479. Tha actuaraidhean air coimhead ri diofar roghainnean airson peinnseanan luchd-obrach
Alba Chruthachail. ’S e an roghainn as cosg-èifeachdach aig an àm seo gum bi Alba
Chruthachail na bhuidheann ceadaichte ann an sgeamaichean peinnsein Comhairle Ealain na hAlba (SAC) agus Sgrion na h-Alba (SS), le sgeama peinnsean Sgrion na h-Alba dùinte do
luchd-obrach ùr. Chan e Comhairle Ealain na h-Alba a dhùnadh do luchd-obrach ùr an
roghainn eile as fheàrr air sgàth nan cosgaisean don sporan phoblach. Le leantainn an roghainn
airson sgeama Sgrion na h-Alba a dhùnadh cha bhi an call a tha ann am peinnsean Comhairle
Ealain na h-Alba a thathar a’ meas a chosgas £12m air a dhaingneachadh.
480. Ann a bhith a’ leantainn an roghainn as fheàrr, tha cosgais co-rèimeadh nam
buannachdan peinnsein a’ gabhail a-steach pàighidhean a dhèanamh co-ionann no coltach ri
maoin peinnsein SAC gus dèanamh cinnteach gum bi na buannachdan co-ionann. Thathar a’
meas gur e cosgais nam pàighidhean sin, còmhla ri cosgaisean laghail agus cìsean actuaraidh
singilte, còmhla ri cosgais tabhartasan fastaiche leasaichte gus sealltainn gu bheil aois buill na
sgeama a’ sìor dhol suas, agus tabhartas fastaiche ghnìomhachasan beaga gus an easbhaidh air
a’ mhaoin a lùghdachadh, £265,000. ’S e an tuairmse as lugha airson nan cosgaisean sin
£127,094 agus an tuairmse as motha £552,500.
481. Tha easbhaidh anns an dà mhaoin peinnsein agus le luchd-obrach ùr air an dùnadh amach à sgeama Sgrion na h-Alba (pàirt de Mhaoin Peinnsein Shrath Chluaidh), ’s dòcha gum
bi urrasairean an sgeama a’ sùileachadh gun tèid pàirt den easbhaidh a phàigheadh. Ma bhios,
bidh an suim a rèir luach an easbhaidh aig ceann-là a’ ghluasaid agus ’s e an ìre a shùilichear
bho £250,000 gu £340,000 air a bhonntachadh air tuairmsean làithreach. Chan eilear a’
dèiligeadh ris mar chosgais eadar-ghluasaid oir chan eil an easbhaidh mar thoradh air
stèidheachadh Alba Chruthachail. Ach, leis gur dòcha gum feumar pàirt den easbhaidh a
phàigheadh nas tràithe, tha e air a ghabhail a-steach ann an Eàrr-nota 1 ri geàrr-chunntas a’
chlàr chosgaisean.
482. ’S dòcha gum bi pàigheadh deireannach ri dhèanamh don sgeama peinnsein aig an àm a
dh’fhàgas an neach-obrach mu dheireadh a bha aig Sgrion na h-Alba an sgeama, agus bidh seo
air a mheas aig an luachadh làithreach de £875,000 ann an 2025-26, a dh’fheumas Alba
Chruthachail a phàigheadh aig an àm.
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Fàgail/Leigeil Dheth Dreuchd Tràth
483. Tha an geàrr-structair eagrachaidh, a chaidh a dheasachadh gus an tèid beachdachadh
air le Co-bhòrd Comhairle Ealain na h-Alba agus Sgrion na h-Alba, a’ ciallachadh
lùghdachadh 19% ann an ìrean luchd-obrach a tha co-ionann ri 30 dreuchdan làn-ùine. A rèir
geallaidhean Mhinistearan airson a’ Phrògram Sìmpleachaidh, chan fheumar luchd-obrach a
phàigheadh dheth mar thoradh air an ath-structaradh. Nithear sàbhalaidhean tro dhaoine a’
falbh gu nàdarra, ath-fhastadh agus ath-sgileadh ma bhios e iomchaidh. Ach, ma dh’fheumar,
bidh cothrom air sgeama fàgail/leigeil dheth dreuchd tràth cosg-èifeachdach.
484. Chaidh an dreachd structair eagrachaidh airson Alba Chruthachail a dhealbh agus
aontachadh le Co-bhòrd an dà bhuidhinn a tha ann an-dràsta. ’S e seo a’ bhunait air an deach
dreuchdan anabharrach obrachadh a-mach. Tha cosgais sgeama fàgail/leigeil dheth dreuchd
tràth, fo na cumhaichean nas buannachdaile aig Comhairle Ealain na h-Alba, air a mheas eadar
£500,000 agus £1,500,000. ’S e an tuairmse as fheàrr airson na cosgais seo, airson
lùghdachadh de 30 luchd-obrach, £1,100,000. Thathar an dòchas gum biodh sgeama mar sin
air a cur an gnìomh ann an 2009/10 mar phàirt den ullachadh airson gluasad gu structair ùr
Alba Chruthachail, agus dara ìre mus tèid a stèidheachadh ann an 2010-11. Tha a’ chosgais
mheasraichte a’ gabhail a-steach cosgais meudachaidh de £166,000, ’s e sin an suim singilte
iomlan ris an sgeama peinnsein às leth dhaoine a dh’fhàgas an obair tràth gus coinneachadh ri
na tabhartasan peinnsein aca gus an ruig iad an aois airson an dreuchd a leigeil dhiubh. ’S e seo
am figear ro-mheasta as motha agus dh’fhaodadh e a bhith mòran nas ìsle ma chuireas luchdobrach airson fàgail ron aois airson an dreuchd a leigeil dhiubh tràth.
Cosgaisean trèanaidh agus fastaidh
485. Bidh gnìomhan Alba Chruthachail a’ cur air adhart deasachadh structair eagrachaidh ùr.
Ach feumar cuimhneachadh gum bi an structair eagrachaidh deireannach airson Alba
Chruthachail air a dheasachadh tro bhliadhna ionmhasail 2009/10 le Alba Chruthachail 2009
Ltd agus tha am fiosrachadh a leanas a-mhàin airson cuideachadh a’ comharrachadh
cosgaisean a dh’fhaodadh èirigh.
486. Tha cur an seilbh ann an trèanadh rè prìomh ath-structaradh eagrachaidh cudromach
gus luchd-obrach a chuideachadh tron eadar-ghluasaid. Faodar trèanadh a chur ann an trì
roinnean: stiùireadh an atharrachaidh gus cuideachadh luchd-obrach a’ dol fo sgèith Alba
Chruthachail; trèanadh teicneolach ann an siostaman agus uidheam ùr; agus ath-sgileadh far an
atharraich obraichean mar thoradh air ath-fhastadh.
487. Feumaidh Alba Chruthachail Ceannard a chuireas air adhart a leasachadh mar am
buidheann nàiseanta amalaichte airson leasachadh cultarail. Bidh an dreuchd seo air a lìonadh
tro mhodh fastaidh cothromach agus fosgailte agus thathar a’ meas gun cosg e £25,000 an
dreuchd seo a lìonadh tro shanasachd bhon taobh a-muigh. Tha an geàrr-structair eagrachaidh
a’ coimhead ri 3 Stiùirichean ro-innleachdail a thuilleadh air a’ Cheannard. Mur tèid aca air na
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dreuchdan sin a lìonadh bho luchd-obrach SAC/SS feumar am fastadh bhon taobh a-muigh aig
cosgais mheasraichte de £40,000.
488. Tha cosgaisean measraichte trèanaidh agus fastaidh airson na buidhne ùire a’ dol bho
£140,000 gu £280,000 leis an tuairmse as fheàrr aig an àm seo £235,000 thairis air dà
bhliadhna.
Cosgaisean nach buin do luchd-obrach
Siostaman gnìomhachais
489. Rinneadh ciad sgrùdadh air siostaman gnìomhachais gus obrachadh a-mach dè an
teicneolas fiosrachaidh agus conaltradh (ICT) a dh’fheumar airson Alba Chruthachail a chur air
chois. Chomharraich an sgrùdadh seo gun robh feum air amalachadh agus ’s dòcha cur an
seilbh ann an seirbheisean ùra airson na buidhne ùire gus dèanamh cinnteach gun tèid an obair
làitheil air adhart còmhla ri cur air dòigh seirbheisean taice ùr agus leasaichte do luchd-ealain.
Mar eisimpleir, chan eil rùm air gin den dà làrach-lìn corporra a tha ann airson na tha de stuth
air gach làrach. Thig cosgaisean tro amalachadh fònaichean, post-dealain, cùl-ghleidheadh an
t-siostaim agus tèarainteachd a thuilleadh air bathar-bog ullachadh airson ionmhas, goireasan
daonna, agus rolla-pàighidh. Ach, bidh e an urra ri Alba Chruthachail 2009 Earranta cunntas a
thoirt air dè dìreach a dh’fheumar airson na h-obrach a chumail a’ dol agus cur an seilbh
freagarrach ann an comas a bharrachd. Thathar an dùil gun cosg e £400,000 sùbailteachd a
thoirt do dh’Alba Chruthachail gus na h-atharrachaidhean a dh’fheumar a choileanadh, a’
dèanamh cinnteach gum bi siostaman IT agus gnìomhachais freagarrach airson na h-obrach
còmhla ri atharrachaidhean a dh’fhaodar a dhèanamh fhathast ri na siostaman gnìomhachais
aca. Ach tha na tuairmsean eadar £300,000 agus £600,000.
Aonta-gabhail agus ath-ainmeachadh
490. ’S e £75,000an tuairmse as fheàrr aig an àm seo airson cosgaisean aonta-gabhail agus
ath-ainmeachadh. Tha a’ chosgais seo air a bonntachadh air cumail an status quo airson nan
oifisean a tha ann an-dràsta. Tha an £75,000 seo a’ gabhail a-steach cosgais ath-ainmeachadh
nan oifisean a tha ann (soidhnichean £5,000) agus cur aonta-gabhail a-null bho na buidhnean
aig a bheil còir orra an dràsta gu Alba Chruthachail (£35,000). Mar phàirt de leasachadh
iomlan Alba Chruthachail, feumar ainm ùr a leigeas don bhuidheann a chonaltradh corporra
agus coitcheann a dhèanamh tron bhuidhinn gu lèir agus air làraich-lìn agus foillseachaidhean,
agus a bhios na phrìomh phàirt de dh’àrdachadh ìomhaigh ùr na buidhne. Air a bhonntachadh
air caiteachas bhuidhnean eile o chionn ghoirid, chan eilear a’ sùileachadh gum bi cosgais
dealbhachaidh, a tha air a ghabhail a-steach anns an £75,000 gu h-àrd, os cionn £35,000 ann an
2009-10 leis a’ chuid as motha den obair air a dhèanamh taobh a-staigh na buidhne. Tha
cosgais an ainm a chleachdadh às dèidh sin air a ghabhail a-steach anns na cosgaisean rianachd
leantainneach.
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Pròiseact Buileachaidh airson Alba Chruthachail
491. Chaidh a’ chompanaidh earranta, Alba Chruthachail 2009 Earranta a chur air chois gus
an eadar-ghluasad a stiùireadh, le cudrom air an obair phrataigeach a’ gabhail a-steach luchdobrach, siostaman gnìomhachais agus modhan-obrach. Thathar an dùil gun cosg Alba
Chruthachail 2009 £295,000 air maoineachadh an sgioba buileachaidh a dh’fheumar gus an
eadar-ghluasad a thoirt air adhart, ag obair gu dlùth le Comhairle Ealain na h-Alba agus Sgrion
na h-Alba, agus gus coinneachadh ri cosgaisean deatamach co-cheangailte ri comhairle agus
stiùireadh spèisealta, mar cur air dòigh structair cìse ùr airson Alba Chruthachail.
Dreuchdan poblach chun a’ Bhùird
492. Thig cosgaisean fastaidh agus trèanaidh air Bòrd ùr Alba Chruthachail a thathar an dùil
nach bi nas motha na 6 bhall agus Cathraiche. Bidh na dreuchdan sin air an riaghladh taobh astaigh còd Oifis Coimiseanair nan Dreuchdan Poblach an Alba (OCPAS). Thathar a’ meas gun
cosg fastadh a’ Bhùird, air a bhonntachadh air cosgais co-ionann bhuidhnean eile o chionn
ghoirid, £35,000 ann an 2010-11, a tha air a dhèanamh suas de chosgaisean sanasachd agus
agallamhan.
Cìsean Laghail
493. Ged a bhios Comhairle Ealain na h-Alba air a sgaoileadh le aontachadh Bile Athleasachadh Sheirbheisean Poblach (Alba), feumar Sgrion na h-Alba, mar chompanaidh earranta
le barrantas, a sgaoileadh air leth às dèidh don Bhile a bhith air aontachadh. Feumar a’
chompanaidh earranta, Alba Chruthachail 2009 a sgaoileadh cuideachd agus thathar a’ meas
gur e a’ chosgais iomlan airson an dà chompanaidh £8,000 ann an 2010-11.
Sàbhalaidhean Èifeachdais
494. Gabhaidh gluasad gu aon bhuidheann a-steach èifeachdasan soilleir mar toirt air falbh
dùblachadh ghnìomhan agus modhan sgioblachaidh; aig an ìre thràth seo tha e doirbh prìs a
chur orra. Ach, le aon sheata ghnìomhan corporra mar goireasan daonna, ionmhas agus bunstructair IT bidh buannachdan èifeachdais ann. Dh’fhaodadh an lùghdachadh sùilichte air
àireamhan luchd-obrach, ’s e sin eadar 20 agus 30 nas lugha de luchd-obrach a bhith ann an
dreuchdan, leantainn gu sàbhalaidhean gach bliadhna eadar £800,000 - £1,200,000.
495. Leanaidh cur an seilbh ann an siostaman gnìomhachais gu èifeachdasan tro
lùghdachadh air làimhseachadh agus dùblachadh na h-obrach. An-dràsta tha siostaman eadardhealaichte aig an dà bhuidheann airson ionmhas, rolla-pàighidh, goireasan daonna agus
riaghladh maoineachaidh. Ged a dh’fhaodar cuid den ICT amalachadh, bhiodh e a’ ciallachadh
gum biodh dùblachadh obrach ann fhathast. Nì aon shiostam airson ionmhas, riaghladh
thabhartasan agus goireasan daonna na modhan cunntasachd agus stiùiridh nas sìmplidh agus
nithear sàbhalaidhean èifeachdais ann an uairean agus saothair luchd-obrach. Chomharraich
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ciad atharrachaidhean sìmplidh (mar amalachadh siostaman fòn, cur cuid de na cunnraidhean
càraidh air stèidh ùr) sàbhalaidhean suas gu £20,000 ach thathar a’ sùileachadh gum bi an suim
deireannach mòran nas àirde. Uile gu lèir, thathar a’ sùileachadh gum bi cosgais an eadarghluasaid neodrail taobh a-staigh 4 bliadhna bho thèid Alba Chruthachail air a chur air chois.
Cosgaisean do dh’ùghdarrasan ionadail
496. Tha Ministearan na h-Alba den bheachd nach bi mòran cosgais dìreach air ùghdarrasan
ionadail mar thoradh air stèidheachadh Alba Chruthachail. Tha na gnìomhachasan cruthachail
nam prìomh roinn de Ro-innleachd Eaconamach an Riaghaltais agus bidh Alba Chruthachail
ag obair an co-roinn ri ùghdarrasan ionadail gus taic a thoirt do ghnìomhachasan cruthachail,
gu h-àraidh tro Business Gateway mar a tha air a mhìneachadh anns an Fhrèam Aonta a chaidh
fhoillseachadh o chionn ghoirid. Bidh Alba Chruthachail cuideachd ag obair còmhla ri Compàirteachasan Dealbhadh Coimhearsnachd gus cothrom air com-pàirteachadh cultarail a
leasachadh agus a leudachadh. Cha bhi seo a’ ciallachadh cosgais a bharrachd ach tha e ag
amas air a’ chleachdadh as fheàrr a dhèanamh de mhaoineachadh aig an àm seo air a stiùireadh
dìreach chun nan raointean sin.
Cosgaisean air buidhnean, daoine agus gnìomhachasan eile
497. Tha Ministearan na h-Alba den bheachd nach bi mòran cosgais dìreach air buidhnean,
daoine agus gnìomhachasan eile, ach a-mhàin an fheadhainn a tha air an ainmeachadh gu hìosal. ’S e an adhbhar airson Alba Chruthachail a chur air chois a bhith a’ comharrachadh agus
a’ solarachadh, an co-roinn ri buidhnean eile mar Iomairt na h-Alba, Iomairt na Gàidhealtachd
is nan Eilean, Leasachadh Sgilean Alba agus Comhairlean Sgilean Roinne – Skillset, Skillsfast
agus Creative and Cultural Skills, ach gun a bhith air a chuingealachadh riutha, - gus an taic
agus eadar-theachd adhartach a dh’fheumar a chomharrachadh agus a sholarachadh airson a
bhith cinnteach gun coilean gnìomhachasan cruthachail an comas eaconamach. Chaidh am
Frèam Aonta 4 eadar na buidhnean iomairt, COSLA, Comhairle Ealain na h-Alba, Sgrion na hAlba agus Alba Chruthachail 2009 fhoillseachadh air 5 Gearran 2009 agus tha e a’ mìneachadh
dleastanasan agus uallaichean airson taic a thoirt do ghnìomhachasan cruthachail. Ged a tha an
Riaghaltas aig an àm seo a’ strì ri dleastanasan agus uallaichean bhuidhnean lìbhrigidh agus
tagraidh a shoilleireachadh gus an tèid coinneachadh ri feuman taice dhaoine agus
ghnìomhachasan, chan eilear a’ sùileachadh gum bi cosgaisean a bharrachd air buidhnean,
daoine agus gnìomhachasan eile.

4

Bidh an co-dhùnadh mu Inbhe Carthannais airson Alba Chruthachail an urra ri OSCR aon uair ’s gum bi am
buidheann ùr air a chur air chois. Mur bi e airidh bu chòir seo fhaicinn mar bhuaidh ionmhasail chunbhalach air a’
bhuidhinn..
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Call inbhe carthannais Chomhairle Ealain na h-Alba
498. Cumaidh Comhairle Ealain na h-Alba inbhe carthannais gus am bi am buidheann air a
sgaoileadh. Chan e cosgais eadar-ghluasaid a bhios ann an call ionmhais sam bith a
dh’fhaodadh tachairt ach tha e air a ghabhail a-steach an seo airson iomlanachd. Faodaidh Alba
Chruthachail iarrtas a chur gu Oifigear Riaghlaiche Carthannais na h-Alba (OSCR) airson
inbhe carthannais, ach feumar feitheamh gus am bi am buidheann reachdail air a
stèidheachadh. Le co-dhùnadh sam bith an urra ri OSCR, tha e iomchaidh luach inbhe
carthannais a chomharrachadh mar bhuaidh ionmhasail chunbhalach air cosgaisean obrachaidh
Alba Chruthachail agus tha seo air fhoillseachadh ann an eàrr-nota 3 ri geàrr-chunntas a’ chlàr
chosgaisean. Tha Comhairle Ealain na h-Alba a’ meas gum bi luach ionmhasail inbhe
carthannais mar a leanas:
x

£73,400 – faochadh reataichean gnothachais. Ach, le cleachdadh an fhaochaidh seo a’
leantainn gu ìsleachadh san teachd-a-steach bho reataichean a tha ùghdarrasan ionadail
a’ cur gu maoin NDR agus mar sin gu barrachd feum air tabhartas dìreach bho
Riaghaltas na h-Alba gu ùghdarrasan ionadail, bidh èifeachd call lom an fhaochaidh seo
aig neoni.

x

£223,000 – faochadh cìse agus VAT. Ach, tha call an fhaochaidh seo a’ meudachadh na
cìse a dh’fheumar a phàigheadh don sporan phoblach.

x

£200,000 – lasachadh carthannais. Ach, tha an cumhachd ceannachd airson buidhnean
riaghaltais tro Centre of Procurement Expertise an Àrd-riaghaltais (CGCoPE) agus
Procurement Scotland air an dealbh gus buannachdan, sàbhalaidhean agus èifeachdasan
a bhrosnachadh airson Riaghaltas na h-Alba, a Bhuidhnean Iomairt agus a Bhuidhnean
Poblach Neo-roinneil.

x

£50,000 – tiodhlacan. Ma thèid meur carthannais a shuidheachadh airson Alba
Chruthachail dh’fhaodadh sin call mar seo a mhaothachadh.

Sgioba Eadar-ghluasaid Alba Chruthachail
499. Bha Sgioba Eadar-ghluasaid Alba Chruthachail air fhastadh le Co-bhòrd Comhairle
Ealain na h-Alba agus Sgrion na h-Alba anns an ùine Samhain 2007 gu Faoilleach 2009 gus
am plana airson atharrachadh air Alba Chruthachail a dhealbh, a leasachadh agus a stiùireadh.
B’ e a’ chosgais iomlan airson an dà bhliadhna £672,060. Airson 2007/08 b’ e na fìor
chosgaisean £233,924. Airson 2008/09 b’ e na fìor chosgaisean £438,137.
500. Caiteachas a’ gabhail a-steach cosgaisean luchd-obrach airson an sgioba eadarghluasaid, cìsean proifeiseanta, cosgaisean co-chomhairle agus rannsachaidh/leasachaidh cocheangailte ri deasachadh nam planaichean eadar-ghluasaid.
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Clàr 12: Geàrr-chunntas Ionmhasail Alba Chruthachail (£)
Nì

Ìre as
lugha

Am Buidseat
Eagrachaidh
Làithreach
Cosgaisean
Luchd-obrach
Leasachadh
structair
pàighidh agus
rangachaidh
Co-rèimeadh nan
cumhaichean
Peinnseanan
luchd-obrach 1
Fàgail Cosnaidh
Tràth
Trèanadh agus
Fastadh
COSGAISEAN
IOMLAN
LUCHDOBRACH
Cosgaisean
nach buin do
Luchd-obrach
Siostaman
gnìomhachais
Aonta-gabhail
agus athainmeachadh
Pròiseact &
sgioba eadarghluasaid CS
airson 2007/08 &
2008/09 2
Alba
Chruthachail
2009
Fastadh chun a’
Bhùird
Cìsean laghail

Tuairmse
as fheàrr

Ìre as
motha

2008-09

2009-10

2010-11

2011-12

2012-13

£35.536M

£35.536M

£35.536M

-

-

0

30,000

120,000

0

30,000

0

0

0

0

200,000

240,000

0

0

130,000

50,000

20,000

127,094

265,000

552,500

0

0

124,000

76,000

65,000

500,000

1.100M

1.500M

0

550,000

550,000

0

0

140,000

235,000

280,000

0

200,000

35,000

0

0

767,094

1.830M

2.693M

0

780,000

839,000

126,000

85,000

300,000

400,000

600,000

0

200,000

200,000

0

0

50,000

75,000

82,000

0

75,000

0

0

0

672,060

672,060

672,060

672,060

0

0

0

0

250,000

295,000

345,000

15,000

250,000

30,000

0

0

20,000

35,000

42,000

0

0

35,000

0

0

5,000

8,000

10,000

0

0

8,000

0

0

1

Faodar pàigheadh singilte a dhèanamh don t-solaraiche peinnsein cuideachd airson coinneachadh ri pàirt den easbhaidh
làithreach, a rèir luach an easbhaidh aig àm tar-ghluasad an luchd-obrach, ach buailteach a bhith eadar £250,000 agus £340,00,
air a bhonntachadh air tuairmsean làithreach. Bidh cosgaisean ceannachd a-mach ann cuideachd airson easbhaidh sam bith a
bhios air fhàgail nuair a sguireas an neach-obrach mu dheireadh a bha aig Sgrion na h-Alba ag obair aig Alba Chruthachail.
Bidh cosgaisean an crochadh air easbhaidh sam bith aig an àm sin. Bidh cosgaisean peinnsean cunbhalach a bhios a’
lùghdachadh ann bho 2013/14, gus coinneachadh ri na cosgaisean leantainneach airson cothromachadh air pàighidhean gus
luchd-obrach a thar-ghluasad agus tabhartasan peinnsean fastaiche cunbhalach eile. Bidh iad sin air an cothromachadh bho na
sàbhalaidhean cunbhalach a chaidh a chomharrachadh.
2
Choinnich Comhairle Ealain na h-Alba agus Sgrion na h-Alba ri na cosgaisean sin agus ’s iad na fìor chosgaisean airson
2007/08 £233,924 agus airson 2007/08 £438,137.
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COSGAISEAN
IOMLAN
NACH BUIN
DO-LUCHDOBRACH
COSGAIS
IOMLAN
EADARGHLUASAID 3
Sàbhalaidhean
sùilichte bho
lùghdachadh
luchd-obrach
Modhan
leasaichte
Èifeachdasan
eile
Sàbhalaidhean
sùilichte iomlan

3

1.297M

1.485M

1.751M

687,060

525,000

273,000

0

0

2.064M

3.315M

4.444M

687,060

1.305M

1.112M

126,000

85,000

0

0

1.200M

1.200M

1.200M

0

0

tbc

0

0

20,000

20,000

20,000

0

0

1.220M

1.220M

1.220M

Bidh an co-dhùnadh mu Inbhe Carthannais airson Alba Chruthachail an urra ri OSCR aon uair ’s gum bi am buidheann ùr air
a chur air chois. Mur bi e airidh bu chòir seo fhaicinn mar bhuaidh ionmhasail chunbhalach air a’ bhuidhinn.
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Culture, External Affairs and Tourism Directorate
Creative Scotland Division

T: 0131-244 -7966 F: 0131-244-1498
E: Nikki.Brown@scotland.gsi.gov.uk

Andrew Welsh MSP
Convenor
Finance Committee
The Scottish Parliament
Edinburgh
EH99 1SP

abcdefghijklmnopqrstu
abcd

cc. Convenor
Education, Lifelong Learning and Culture Committee
___
Our ref: B3189619
3 September 2009
Dear Convenor,
Public Services Reform (Scotland) Bill – Explanatory Note
It has come to our attention that there is a small typographical error in the Explanatory Note
to the Public Services Reform (Scotland) Bill, (SP Bill 26) as introduced in the Scottish
Parliament on 28 May 2009.
In the Explanatory Note, at paragraph 492, relating to public appointments to the Board of
Creative Scotland, the first sentence should read “14 members and a chair.”, and not “6
members and a chair.”
We regret this error and would be very grateful if you could arrange for this amendment to be
made to the accompanying document to the Bill at your earliest convenience.
Yours faithfully,

NIKKI BROWN
Deputy Director Creative Scotland
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PUBLIC SERVICES REFORM (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Public Services Reform (Scotland) Bill introduced in the
Scottish Parliament on 28 May 2009. It has been prepared by the Scottish Government to satisfy
Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of
the Scottish Government and have not been endorsed by the Parliament. Explanatory Notes and
other accompanying documents are published separately as SP Bill 26–EN.
POLICY OBJECTIVES OF THE BILL
2.
The overarching purpose of this Bill is to help simplify and improve the landscape of
Scottish public bodies, to deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland.
3.
In reforming Scotland’s public bodies landscape, the Scottish Government’s stated
approach is:
•

to streamline decision making and improve transparency;

•

to bring together bodies with similar skills, expertise and processes;

•

to stop activity that no longer contributes to the public purpose; and

•

to apply tough tests to the creation of any new bodies.

4.
The provisions in this Bill will facilitate those aims by providing for the dissolution of
certain public bodies, the transfer or delegation of certain specific functions between public
bodies, and the establishment of new national bodies for health and social work and social care
scrutiny and for arts and culture, bringing together and improving the functions of existing
separate bodies. Beyond these specific improvements, the Bill also provides for general powers
to effect organisational and other changes to the public sector landscape or to remove or reduce
burdens throughout the Scottish economy which are identified as holding back economy,
efficiency, productivity or profitability. The Bill will also place a duty on scrutiny bodies to cooperate with each other and to ensure an appropriate user focus in how they fulfil their functions.
Role of public services
5.
The Scottish Government’s core purpose is to create a more successful Scotland with
opportunities for all through increasing sustainable economic growth. As the Scottish public
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sector, businesses and individuals face on-going and anticipated economic challenges and their
consequences, it is vital that the Scottish Government and the Parliament have the powers to
respond effectively to changing circumstances and to tackle barriers to improvement and
efficiency within the Scottish public bodies’ landscape.
6.
The Government believes strongly in the ethos, value and importance of public services
and their continuous improvement for the benefit of the people of Scotland. National Outcome
15, within the Scottish Government’s National Performance Framework, states the
Government’s aim to ensure that “our public services are high quality, continually improving,
efficient and responsive to local people’s needs”. Scotland’s national public bodies play a vital
role in the delivery of public services which benefit and assist individuals and businesses. Public
bodies are normally established to carry out executive functions or other tasks which have a clear
national remit. In simple terms, this means a public body carrying out its day to day work
independently of Ministers but for which Ministers are ultimately accountable.
7.
The term “public bodies” covers a wide and diverse range of organisations of varying
size and responsibilities including:
•

Executive agencies – are constituent parts of Scottish Government with a focus on
operational management and direct delivery of public services, for example, Historic
Scotland;

•

Executive NDPBs – have a national remit and carry out administrative, commercial,
executive or regulatory functions, for example, Scottish Natural Heritage;

•

Advisory NDPBs – have a national remit and carry out advisory functions providing
specialist advice to Ministers and others, for example, General Teaching Council for
Scotland;

•

Tribunals – are responsible for tasks and advice relating to specialist areas of the
law, carry out judicial functions, but are separate from the formal court system, for
example, Parole Board for Scotland;

•

Public corporations - are industrial or commercial enterprises under direct control
of Ministers, for example, Scottish Water;

•

NHS bodies – provide management, technical or advisory services within the NHS,
for example NHS 24;

•

Non-ministerial departments – NMDs operate in a similar manner to NDPBs, for
example, Office of the Scottish Charity Regulator;

•

Commissioners and ombudsmen – have a range of roles including safeguarding the
rights of particular groups in society and reporting on, monitoring and handling
complaints about the activity of public bodies, for example, Commissioner for
Children and Young People in Scotland;

•

Others – there are a range of other significant national bodies, for example, Drinking
Water Quality Regulator.

2
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Public bodies landscape: drivers for change
8.
The current public bodies landscape in Scotland has evolved over time, in part because of
decisions to establish individual bodies on a case by case basis without wider consideration as to
the overall future shape and size of the landscape. This lack of strategic oversight has led to
overlaps and duplication of effort in the roles and functions of some public bodies. At the heart
of this, lies a concern that the current landscape of public bodies presents, to the public and
business, a confusing array of organisational roles, remits and functions.
9.
The 7th Report of the (Session 2) Finance Committee, Inquiry into Accountability and
Governance 1 , recommended:
“Bodies with similar roles and responsibilities should be amalgamated wherever
possible; the potential to pool the resources of existing bodies (such as sharing staff)
should be considered wherever possible; unnecessary direct remit overlaps should be
dealt with by removing responsibility from one of the bodies involved and adjusting
budgets accordingly.”
Scottish Government approach
10.
The Scottish Government has taken a strategic approach to the public bodies landscape
by considering whether the current configuration of bodies and overall size and role of individual
bodies continue to be the most appropriate and cost effective. This has identified scope for real
change to deliver financial efficiencies and tangible service delivery benefits by bringing
together bodies with similar functions, stopping activity which no longer contributes to the
public purpose or, in some cases, removing the need for a separate organisation by bringing the
functions back into Government.
Commitment to a 25% reduction in the number of public bodies
11.
In October 2007, the Scottish Government published, for the first time, a full list2 of the
199 national public bodies in Scotland and committed to reducing this number by a quarter, or 50
bodies, by April 2011. On 30 January 2008, the First Minister set out to the Parliament how the
Government would deliver this 25% reduction commitment.
12.

1
2
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The broad aims of the Government’s commitment to fewer public bodies is to deliver:
•

simpler public sector structures, with clarity of organisational roles, remits and
functions;

•

more effective public service delivery through streamlined and improved processes,
for example, reduced bureaucratic burden on the private sector, transparent and clear
public service decision-making, streamlined scrutiny and control regimes; and

•

better value for money through the release of efficiencies and reinvestment of
savings in increased and improved front line delivery.

http://www.scottish.parliament.uk/business/committees/finance/reports-06/fir06-07-Vol01-00.htm
http://www.scotland.gov.uk/Topics/Government/public-bodies/Baseline-List-2007
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13.
By May 2009, the Scottish Government has delivered a reduction of 11 bodies, just over
a fifth of our overall target. Taken together with the reduction of Justice of the Peace Advisory
Committees, taken forward by the previous Administration, but which did not come into effect
until December 2007, this brings the current number of existing or planned national public
bodies down to 162. By April 2011, we expect the total number of public bodies in Scotland to
be reduced to around 120 bodies. The Public Services Reform (Scotland) Bill implements a
further reduction of 8 bodies towards the delivery of this commitment, referred to collectively as
the Government’s Simplification Programme. Full details of progress to date are set out in the
Simplification Programme tracker on the Scottish Government web site. 3
14.
The Simplification Programme represents a significant package of change for many of
Scotland’s public bodies. An update on the progress of these projects has been published to
coincide with the introduction of the Public Services Reform (Scotland) Bill 4 . This will provide
information about the actual or expected benefits and financial implications of projects which are
being taken forward other than through this Bill.
15.
The simplification proposals do not question the basic allocation of delivery
responsibilities between national (e.g. health) and local (e.g. education) levels. They seek to put
in place national institutional arrangements that make sense for a country of 5 million people.
The overall approach of Government with a core purpose and 5 strategic objectives is based on
the view that we cannot deliver for the people of Scotland by working in silos, and our national
delivery structures also need to reflect this integrated approach. Simplifying the delivery
landscape is about more streamlined and effective public services and less duplication, offering
better value for money.
16.
Full guidance and critical success factors expected in the implementation of the
Simplification Programme were prepared during 2008 in consultation with public bodies,
Scottish Government unions, the STUC and interests across Scottish Government. This guidance
is available on the Scottish Government’s website. 5
Creative Scotland
17.
The simplification proposals in this Bill include specific provisions for the establishment
of Creative Scotland as a new national body for arts and culture, embracing the creative
industries. Creative Scotland will take over and improve on the general functions of two existing
national bodies; the Scottish Arts Council and Scottish Screen. As a single unified body,
Creative Scotland will be more responsive and effective in engaging with the diverse arts and
culture sector.
The role of scrutiny
18.
The independent Crerar Review 6 of regulation, audit, inspection and complaints
handling of public services in Scotland recognised that external scrutiny of public services has a
3

http://www.scotland.gov.uk/Topics/Government/public-bodies/Simplification-Tracker
Scottish Government web site.
5
http://www.scotland.gov.uk/Topics/Government/public-bodies/Simplificationguidance
6
http://www.scotland.gov.uk/Resource/Doc/82980/0053065.pdf
4

4
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vital role to play, stating that “the unique role of external scrutiny is to provide independent
assurance that services are well-managed, safe and fit for purpose and that public money is
being used properly.” This is an essential function in the system of governance and
accountability that will always be required.
19.
There are three things that Government, the Parliament and the public should expect from
scrutiny:
•

public services are focused on and contributing to the Government’s purpose and
strategic objectives;

•

public services are performing well – responsive, efficient/value for money,
continually improving – and are achieving outcomes; and

•

service users, their families and carers, are being given assurance or protection,
particularly vulnerable groups less likely to have a voice.

20.
Whilst assurance is a key component of scrutiny, the Government response to Professor
Crerar’s review made it clear that improvement is also an important factor. Whilst the primary
responsibility for improvement clearly rests with the body delivering the services, scrutiny in
Scotland plays an important role in influencing a culture of continuous improvement and striving
towards excellence.
A proportionate and risk-based scrutiny system for Scotland
21.
Whilst there will always be a need for external scrutiny, Ministers are committed to
ensuring that the current system is reviewed and improved. The key drivers for simplification of
the scrutiny landscape are:
•

tackling the complexity of organisational structures where so much time can be
absorbed in working across structural boundaries, instead of speaking directly to
citizens to listen to and address their needs; and

•

achieving more outcome-focused, efficient and streamlined public services, which
provide better value for the public pound.

22.
Most of Scotland’s scrutiny bodies already operate, or are in the process of introducing,
more proportionate and risk-based approaches to scrutiny. This is already leading to improved
targeting and reductions in the level and volume of scrutiny. In the new scrutiny system delivery
bodies will achieve a reduction in scrutiny by demonstrating that their self evaluation is leading
to continuous improvement (the converse being that more attention will be paid to those bodies
which are not performing).
23.
A more proportionate approach to scrutiny will free up more time for the delivery and
improvement of services which will be of benefit to people using services. Crucially this will
give public bodies more freedom to concentrate on the delivery and improvement of services and
on achieving critical outcomes.
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24.
In line with the desire to reduce substantially the overall number of public bodies,
including scrutiny bodies, the Government is committed to targeting a reduction of scrutiny
bodies by 25%, matching or exceeding the broader commitment on public bodies. Parts 4 and 5
contribute to this target. Ministers have welcomed the Parliament’s commitment to review its
commissioners and ombudsman and look forward to the report of the Review of Scottish
Parliament Corporate Body (SPCB) Supported Bodies Committee. It is essential, however, that
we ensure that the reduction on the number of scrutiny bodies is taken forward in a way which
does not undermine the public’s confidence in the assurance function which they provide.
Wider public services reform policy
25.
The Simplification Programme and the development of a more proportionate and riskbased scrutiny system fit clearly within the wider context of the Scottish Government’s
commitment to public service reform, creating clearer, simpler and more effective public
services and freeing local agencies and front-line workers to focus on delivering for individuals
and communities. The update document being published alongside the Bill provides further
background about how the Simplification Programme and scrutiny improvement are contributing
towards public services reform.
Bill content
26.
The Public Services Reform (Scotland) Bill has a number of aims which reflect the above
policy context. The Bill is structured in the following parts:
•

Part 1 contains structural changes, dissolving some and merging other bodies to
reduce the number of national public bodies resulting in less duplication and less
bureaucracy as part of the Government’s wider programme to renew and reform
Scotland’s public services, and delegating powers to administer support under the
Industrial Development Act 1982 (Regional Selective Assistance grants) and the
Science and Technology Act 1965 (SMART:Scotland grants);

•

Part 2 gives Scottish Ministers powers to make, with approval from the Parliament,
further necessary and proportionate changes to the landscape of public bodies and
public functions, and to remove or reduce unnecessary burdens throughout the
Scottish economy in devolved areas similar to the power in section 1 of the
Legislative and Regulatory Reform Act 2006 which only applies to reserved matters
in Scotland;

•

Part 3 provides a statutory basis for the establishment of Creative Scotland;

•

Parts 4 and 5 contains provisions to reform health, social work and social care
scrutiny with the establishment of Healthcare Improvement Scotland and Social Care
and Social Work Improvement Scotland in place of existing scrutiny bodies;

•

Part 6 of the Bill contains provisions relating to the delivery of a more proportionate
system of scrutiny and to improve governance and administration in relation to
public finance and accountability;

•

Part 7 amends the provisions in the Charities and Trustee Investment (Scotland) Act
2005 to allow charities on the Scottish Charity Register to provide their trustees with

6
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indemnity insurance from charity funds and other miscellaneous and general
provisions.
PART ONE – SIMPLIFICATION OF PUBLIC BODIES
27.
Part 1 contains the legislative provision to implement a number of the structural changes
which make up part of the Scottish Government’s Simplification Programme. The changes
include:
•

Transfer to Scottish Natural Heritage of functions of the Deer Commission for
Scotland;

•

Transfer to Scottish Natural Heritage of functions of the Advisory Committee on
Sites of Special Scientific Interest;

•

Dissolution of the Scottish Records Advisory Council;

•

Dissolution of Scottish Industrial Development Advisory Board;

•

Dissolution of the Building Standards Advisory Committee;

•

Dissolution of the Historic Environment Advisory Council for Scotland;

•

Delegation of functions under section 7(1) of the Industrial Development Act 1982 to
Scottish Enterprise or any other appropriate body;

•

Delegation of functions under section 5 of the Science and Technology Act 1965 to
Scottish Enterprise or any other appropriate body;

•

Regulation of officers of court

28.
This part of the Policy Memorandum sets out the rationale and policy objectives for each
of these changes, other options considered and an assessment of the effects of the policy
decision.
Transfer to Scottish Natural Heritage (“SNH”) of functions of Deer Commission of
Scotland (“DCS”)
29.
DCS is an Executive NDPB established in 1996, under the Deer (Scotland) Act 1996 as a
successor to the Red Deer Commission. SNH is an Executive NDPB established in 1992, under
the Natural Heritage (Scotland) Act 1991. The principal rationale for the transfer is that there is
considerable commonality of functions between DCS and SNH especially as regards their
partnership work on protected nature conservation features. The transfer will also streamline
decision making, remove duplicated functions and provide clearer governance and accountability
arrangements.
30.
DCS is a small body with 26 staff, and a Board of 9 Deer Commissioners. It devotes
disproportionate effort to meeting corporate governance requirements, dealing with
administrative issues and Board functions when compared with larger bodies. There are also
currently significant costs on the Scottish Government staff time which is spent on sponsorship
functions, especially appointments processes.
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31.
The provisions in the Bill will provide for the functions of DCS to be carried out by SNH.
There are no changes to the powers in the Deer (Scotland) Act 1996 proposed, so SNH would
have the same powers that DCS does at present. A priority in enacting the merger will be that
there is no negative impact on the work carried out at present by either body.
Alternative approaches
32.
The alternative approach to the merger of these two bodies is to maintain the status quo.
This would entail the continuation of DCS in its current form. There would be continued cost to
the Scottish Government in remuneration and other costs of the Chair and Board of DCS.
Consultation
33.
A consultation on this proposal was undertaken, which was open for email or postal
responses, between 30 January and 14 March 2008. A number of key stakeholders were
interviewed about the proposal during the consultation. The outcome of the consultation was
that, while a majority of consultation responses were against the proposed merger, overall the
majority of key stakeholders accepted the rationale behind the proposal and many supported the
principle of de-cluttering. There was little, if any, direct challenge to the case supporting the
proposal, although some doubts about the benefits were raised and concerns about the detail or
the merger. The report on the consultation is available on the Scottish Government website at:
http://www.scotland.gov.uk/Topics/Environment/Countryside/SimplifyingtheLandscape/Reports
[Link no longer operates]
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
34.
There will be no effects on equal opportunities, human rights, island communities, etc.
Local government, private individuals and businesses will benefit from consulting one
organisation in place of two on matters pertaining to deer and the natural heritage of Scotland.
Transfer to Scottish Natural Heritage (“SNH”) of functions of the Advisory Committee on
Sites of Special Scientific Interest (“ACSSSI”)
35.
ACSSSI is an advisory NDPB established in 1992, under the Natural Heritage (Scotland)
Act 1991 (and continued by the Nature Conservation (Scotland) Act 2004) to advise SNH in
cases where there are sustained objections or representations, by owners or occupiers, to the
notification (or review) of Sites of Special Scientific Interest (“SSSI”). Its role is to comment on
the scientific justification for the designation.
36.
ACSSSI is a very small body that meets around twice a year on average. It devotes
disproportionate effort to meeting corporate governance requirements and dealing with
administrative issues. There are also costs on Scottish Government staff time which is spent on
sponsorship functions, especially appointments processes.
37.
ACSSSI is somewhat anomalous in being appointed by Ministers to advise SNH which is
itself the principal advisor to Ministers on the natural heritage. The SNH Board is not bound to
follow ACSSSI’s advice. The number of cases referred to the Advisory Committee has, in recent

8
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years, declined very significantly. The emphasis of nature conservation site designation has also
shifted to assessment of potential “Natura” sites which Member States of the EU are obliged to
identify and classify under the EU Birds and Habitats Directives. There have also been changes
to SNH’s Board structure and procedure such that potential now exists within the organisation to
provide adequate access to the designation process for all interested parties and so effectively
take on ACSSSI’s functions. In these circumstances, it is difficult to justify the continued
existence of a free-standing body to assess objections to proposed SSSI notifications. The Bill
provisions include the legislative changes required for the dissolution of ACSSSI and for SNH
effectively to take on the functions of that body.
Alternative approaches
38.
Consideration was given to the possibility of redefining ACSSSI’s role and remit through
Ministerial direction to the body to streamline its future operation. This could allow ACSSSI to
concentrate its advice entirely on SNH’s application of guidance rather than on individual cases.
This option would present some possible benefits if it reduced the size of the committee’s
membership. However, apart from the costs that would continue to be incurred in administering
the sponsorship functions and the appointments process, this would still represent a duplication
of functions between ACSSSI and the revised SNH Board structures and procedures, which now
recognise the need for all interested parties to have access to the designation process as well as
for scientific scrutiny of guidance.
Consultation
39.
ACSSSI was consulted prior to and following the First Minister’s statement in January
2008 announcing the Scottish Government’s intention to reduce the number of public bodies in
Scotland. SNH participated in official level discussions with ACSSSI and outlined options for
taking over the Advisory Committee’s functions. No representations relating specifically to the
Scottish Government’s intention to dissolve ACSSSI have been received following the First
Minister’s statement, with the exception of the body itself, to state its view that an independent
review mechanism is important in assessing challenges to SSSI notifications. No separate
consultation was undertaken on this proposal.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
40.
The changes to SNH’s Board structure and procedure has the potential to provide
equivalent levels of access to the SSSI designation process for landholders, tenants and other
interested parties as the current process offers through ACSSSI. All interested parties will
continue to have recourse to the Scottish Public Services Ombudsman if they are dissatisfied
with SNH’s operation of the SSSI system. The dissolution of ACSSSI and transfer of functions
to SNH is therefore not expected to have any negative effect.
Dissolution of the Scottish Records Advisory Council (“SRAC”)
41.
The Scottish Records Advisory Council was established under section 7 of the Public
Records (Scotland) Act 1937. It advises Scottish Ministers, the Lord President and Lord Justice
General on matters relating to the custody, preservation, indexing, cataloguing of public records
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in Scotland and the application of the Freedom of Information (Scotland) Act 2002 in relation to
records held by the Keeper of the Records of Scotland. Members of SRAC are appointed by
Scottish Ministers and receive no remuneration except reimbursed travelling expenses. SRAC
has no current members.
42.
Advice to Scottish Ministers on matters relating to archives and records, which SRAC
provided, can more easily be obtained from alternative, non-statutory sources. Archive sector
interests are represented by the Scottish Council on Archives, which is funded by Government,
and also by the Archivists of Scottish Local Authorities Working Group, the Scottish Records
Association and other bodies. The Keeper of the Records of Scotland will co-ordinate advice to
Ministers on archives and records matters.
Alternative approaches
43.
The status quo was considered but, as noted above, it was determined that the Keeper of
the Records of Scotland was best placed to co-ordinate advice on archives and records matters
and that independent advice was available from other, non-statutory, sources.
Consultation
44.
No separate consultation was undertaken on this proposal but the proposal to
dissolve SRAC was set out in the First Minister’s statement to simplify the public sector
landscape in January 2008. The Keeper of the Records of Scotland has also been fully consulted
and has agreed to provide and co-ordinate future advice on archives and records matters,
liaising as appropriate with the Scottish Council on Archives, Archivists of Scottish Local
Authorities Working Group, the Scottish Records Association and other bodies.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
45.

The dissolution of the SRAC will be neutral in these regards.

Dissolution of the Scottish Industrial Development Advisory Board (“SIDAB”)
46.
SIDAB is a statutory body established under section 20 of the Scottish Development
Agency Act 1975 (c.69) (“the 1975 Act”). It advises Scottish Ministers on the exercise of their
devolved powers under section 7 of the Industrial Development Act 1982, specifically in relation
to Regional Selective Assistance (RSA) grants. In practice, SIDAB provides advice to officials
on larger RSA cases, being those of over £250,000. Members of SIDAB are appointed by
Scottish Ministers. The posts are part-time and members receive no remuneration for a time
commitment of one day per month.
47.
Ministers and officials have high regard to the advice offered by SIDAB and wish to
ensure that business continues to be involved in the grant application process. However it is also
recognised that the complexities and demands associated with formal public appointments is out
of proportion to this type of (unpaid) advisory body. At the same time there is a need to consider
a more flexible approach to securing appropriate business orientated advice for a broader range

10
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of grant support – especially in view of opportunities that might arise from broader enterprise
reforms and the proposed delegation of grant delivery to Scottish Enterprise. This transfer of
function will remove the need for SIDAB in relation to its statutory purpose. Scottish Enterprise
will continue to seek appropriate business input and advice into its processes.
Alternative approaches
48.
The status quo was considered. However, as noted above, continued formal NDPB status
was thought to be disproportionate to the nature of the advice sought. Given that future grant
administration will be undertaken by Scottish Enterprise (itself a NDPB) under its own powers
and governance arrangements, advice from another formal NDPB would not be necessary or
appropriate.
Consultation
49.
The proposal to dissolve SIDAB was set out in the First Minister’s statement to simplify
the public sector landscape in January 2008. No representations relating specifically to the
Scottish Government’s intention to dissolve SIDAB have been received following the First
Minister’s statement. This proposal was discussed with the main business organisations –
Confederation of British Industry, Institute of Directors, Federation of Small Businesses and
Scottish Council Development and Industry - STUC and SIDAB members themselves. The
abolition of formal NDPB status was broadly welcomed, seen as reasonable in principle and
inevitable in practice given separate proposals to transfer RSA grants to Scottish Enterprise.
There was equally strong respect paid to the work that members undertake and a broad desire
expressed to ensure that future arrangements for grant determination include advice from
business.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
50.
The grant schemes on which SIDAB advises will in future be administered by Scottish
Enterprise under its governance procedures which comply with all Scottish Government equality
commitments. SIDAB’s dissolution will be neutral in these regards.
Dissolution of Building Standards Advisory Committee (“BSAC”)
51.
The Building Standards Advisory Committee is an advisory non-departmental public
body which was established under the Building (Scotland) Act 1959 and continued under the
Building (Scotland) Act 2003. The purpose of the Committee is to advise on matters relating to
the development of building regulations, specifically advising Scottish Ministers on the exercise
of their functions under the Building (Scotland) Act 2003.
52.
Although BSAC, as a statutory body, has Ministerial advisory status, in practice the
Committee advises the Scottish Government’s Building Standards Division (“BSD”) which, in
turn, directly advises Scottish Ministers. This appointed Advisory Committee, therefore, acts as a
technical sounding board for proposed changes to building regulations. As such, the key driver
behind dissolution is to simplify current arrangements for technical advice on building standards
and provide greater flexibility to draw in such advice. The provisions remove the statutory basis
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of BSAC and therefore dissolve the Committee. Following dissolution, the Committee’s
functions will be continued through BSD establishing informal technical working groups
operating on a non-statutory basis, thereby engaging with key construction industry stakeholders.
Alternative approaches
53.
The alternative approach to the dissolution of this statutory advisory Committee was to
maintain the status quo. However, it is not considered necessary to have a statutory Committee
providing a technical input to proposals for regulations as this can be achieved by other, nonstatutory, means.
Consultation
54.
The proposal to dissolve BSAC was set out in the First Minister’s statement to simplify
the public sector landscape in January 2008. No representations relating specifically to the
Scottish Government’s intention to dissolve BSAC have been received following the First
Minister’s statement. Following the decision to dissolve BSAC as a statutory body, an
Extraordinary General Meeting was convened which allowed members to develop proposals on
how best to continue the necessary engagement between the construction industry and Scottish
Ministers. The BSAC Chair and Working Party Convenors subsequently met with the Minister
for Transport, Infrastructure and Climate Change on 16 April to highlight BSAC’s views on
Future Building Standards advice. No separate consultation was undertaken on this proposal.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
55.
Nil. BSAC’s dissolution will be neutral in this regard. After dissolution of the
Committee, the Scottish Government’s Building Standards Division will continue to engage with
key construction industry stakeholders and establish the necessary processes to do so.
Dissolution of the Historic Environment Advisory Council for Scotland (“HEACS”)
HEACS was established as an NDPB in 2003 under the Public Appointments and Public
56.
Bodies etc. (Scotland) Act 2003. Its membership is voluntary – although the Chair receives a
small salary and members receive expenses – and is appointed by Scottish Ministers. At its
inception, HEACS was charged by Ministers with providing informed and independent advice
on the state of the historic environment; its identification and protection; its presentation and
promotion; its contribution to the wider context e.g. the economy; and its resourcing, particularly
in terms of skills and materials. HEACS revised its aims in November 2005 so as to include a
new remit to identify and develop an agenda of strategic issues and topics on which it would
offer advice to Ministers of its own motion; taking account of the need to work in consultation
with key stakeholders and within recognised good practice frameworks; and to communicate
effectively as an advocate for Scotland’s historic environment.
57.
The key driver behind dissolution of HEACS is duplication. Historic Scotland is
responsible for providing expert advice to Ministers on the historic environment and in recent
years has increased both its capacity to deal with policy analysis and its degree of consultation
and engagement with stakeholders. This has enabled the Scottish Historic Environment Policy
12
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programme to progress. As such, in today’s landscape, Ministers do not need an Advisory
Council as well as a dedicated Agency to provide expert advice on Scotland’s historic
environment.
58.
Historic Scotland will continue to ensure that external expertise is brought to bear on
particular issues as appropriate and to consult with the public and stakeholder groups, as and
when the need arises. In addition, Historic Scotland now has six Non-Executive Directors on its
Board (out of a total of 13 members), bringing external input into the heart of its business at the
highest level.
Alternative approaches
59.
The alternative approaches to the dissolution of this statutory advisory Council would
have been to maintain the status quo or to expand the remit of HEACS. Neither of these would
have been consistent with the aim of consolidating advice to Ministers on Scotland’s historic
environment.
Consultation
60.
The proposal to dissolve HEACS was set out in the First Minister’s statement to simplify
the public sector landscape on 30 January 2008. The proposals were discussed at a meeting
shortly after the announcement between the Minister and the members of HEACS. The Chair of
HEACS and the Minister exchanged letters summarising their discussion during April and May
2008, which were published on the HEACS website. These letters recorded HEACS’ decision to
complete their programme of work prior to its dissolution, which was welcomed by the Minister.
No separate consultation was undertaken on this proposal.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
61.
The remit of Historic Scotland is to provide expert and independent advice to Scottish
Ministers on issues relating to the historic environment. It is expected to subject its advice to
Ministers to analysis of its impact on the areas above in the same way as is expected across the
Scottish Government. Clearer lines of accountability will enable a more consistent approach to
taking account of Scotland’s diverse communities and related policies.
Delegation of Function under Section 7(1) of the Industrial Development Act 1982 and
Functions under Section 5 of the Science and Technology Act 1965
62.
The Cabinet Secretary for Finance and Sustainable Growth announced, in a statement to
the Parliament on 26 September 2007, an intent to consolidate the delivery of national business
grants – initially under joint venture arrangements – within Scottish Enterprise (“SE”). Regional
Selective Assistance (“RSA”), SMART grant scheme and the proposed new general Research
and Development grant scheme will be delivered under these arrangements.
63.
At present, the Scottish Government makes grant awards for RSA under section 7 of the
Industrial Development Act 1982 and SMART:SCOTLAND under section 5 of the Science and


264

13

This document relates to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced in
the Scottish Parliament on 28 May 2009
Technology Act 1965. Scottish Ministers do not currently have powers to delegate responsibility
for RSA and SMART grant schemes. To allow for a quick realignment of responsibility SE is
able to introduce identical support mechanisms delivered under its own legal powers. These
schemes will be branded as RSA and SMART:SCOTLAND and from their introduction the
Scottish Government will cease offering any new grants. The new SE schemes will be national
grants, available on the same terms and conditions to businesses operating within the Highlands
and Islands Enterprise (“HIE”) area.
64.
Initially, SE will deliver RSA and SMART:SCOTLAND grant schemes under its own
legislative powers and, following legislation, will be delegated the responsibility for the
administration of grant awards under section 7 of the Industrial Development Act 1982 and
Section 5 of the Science and Technology Act 1965, where the Scottish Government is
contractually committed to making payments. Amendment to the relevant legislation is therefore
required to provide Ministers with the authority to delegate these grant delivery responsibilities
to Scottish Enterprise or any other appropriate body.
65.
Embedding RSA and SMART within SE will reinforce the shift in focus for the
enterprise agencies towards a greater emphasis on support for business innovation and
investment. It will support the simplification and decluttering of the business grant landscape
and, by consolidating responsibility for all significant company support within SE, it will enable
greater efficiency and alignment with SE and HIE’s wider business support interventions.
Alternative approaches
66.

Consideration was given to several alternative approaches:
•

Status quo. It was not considered possible to deliver, within the existing statutory
arrangements, the intention of securing more effective and simplified outcomes
through bringing business grants and the main body for business support closer
together

•

Delivery of RSA and SMART:SCOTLAND brought together with delivery of SE
grant schemes within the Scottish Government. This would not have allowed for the
better alignment of SE and HIE wider business support interventions.

•

Joint Venture. This was not considered the optimal option, given the need for
separate approval and governance processes and the limitation on staff working
across the different grant schemes.

•

Creation of a separate agency. This option would add unnecessary complexity to the
public sector landscape and could incur potentially significant additional costs.

Consultation
67.
Under the devolution concordat in relation to financial assistance to industry there is a
requirement for mutual consultation between all parties to the concordat on any proposals for
new legislative provision (whether primary or secondary legislation) for financial assistance to
industry. Consultation has been undertaken with the Department of Business Enterprise and
Regulatory Reform and the Welsh Assembly Government. The Welsh Assembly did not
comment on the proposed new arrangements. BERR asked for more detail on related issues –
14
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future reporting, State Aid coverage and future application of the Concordat – but did not
indicate any objections. This proposed transfer was also discussed with the main business
representative organisations - Confederation of British Industry, Institute of Directors,
Federation of Small Businesses and Scottish Council Development and Industry - and STUC
who were comfortable with this further streamlining and simplification of support to business.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
68.
The grant awards to be delegated will be administered by Scottish Enterprise under its
governance procedures which comply with all Scottish Government commitments in these
regards.
Regulation of officers of court
69.
Part 3 of the Bankruptcy and Diligence etc (Scotland) Act 2007 (“the 2007 Act”)
provides the legal framework for the creation of a new national public organisation, the Scottish
Civil Enforcement Commission (“SCEC”), although it is not yet in force.
70.
Messengers-at-arms and sheriff officers belong to old and reputable professions with
much tradition and history. A certain amount of reform to the law of diligence (the enforcement
of court judgments) and to the professions was introduced by the Debtors (Scotland) Act 1987
(“the 1987 Act”). However, there was some criticism by debtor protection interests during the
1990s when the collection of unpaid community charge and council tax was at its height. The
professions were charged with relentlessly pursing debtors with little or no ability to pay,
notwithstanding the defence put forward by the Society of Messengers-at-Arms and Sheriff
Officers (“the Society”) that they were not responsible for the legal position.
71.
Proposals for change to modernise the officer professions were published, with
recommended changes to the diligence system in Scotland in the Enforcement of Civil
Obligations in Scotland consultation paper, published in April 2002. An overwhelming majority
of respondents, including the Society, welcomed the recommendations for reform to the officer
professions, including the establishment of a new public body, SCEC, to provide the authority
and independence to realise these reforms.
72.
Provisions to create SCEC are set out in Part 3 of and schedule 2 to the 2007 Act.
Creation of this new non-departmental public body was approved by the second session of the
Scottish Parliament on 30 November 2006 after extensive public consultation and scrutiny by the
relevant committees. At that stage it was viewed as an appropriate response to public concerns.
73.
As part of the Scottish Government’s commitment to organisational simplification, the
First Minister announced in January 2008 an intention to review the implementation of the
SCEC. It was felt that the majority of the functions of this proposed organisation could be
delivered by other existing bodies, with the others being surplus to requirements.
74.
Furthermore, during stakeholder discussions in late 2007, and early 2008, there was
general recognition that the wider enforcement environment had changed since 2002 when the
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idea of the SCEC was originally conceived. The Debt Arrangement and Attachment (Scotland)
Act 2002 (“the 2002 Act”) had delivered improvements for the debtor and it was considered that
standards within the profession had risen. The debt arrangement scheme, the replacement of
poinding and warrant sale and the introduction of the debt advice and information package, the
changed debt environment with improved availability of free money advice and information and
other diligence reforms introduced under the 2007 Act, once they were commenced, had all
contributed to this.
75.
There was significant agreement among the stakeholders consulted on the improvements
required to ensure accountability and transparency in the officer profession. These were:
•

an open and transparent complaints route

•

publication of a Code of Practice for officers to ensure consistent behaviour and
practice

•

publication of an annual report of Advisory Council and officer activities

•

lay representation on the Advisory Council, and expansion of its activity in
supervising officers

76. It was agreed amongst stakeholders consulted that these could be achieved without the
need to create an entity with the remit and functions originally envisaged of the SCEC. Instead,
they could be delivered at a reduced cost by utilising existing resources and frameworks.
77. The Bill accordingly places additional functions of the SCEC on the Lord President.
These changes will allow the Lord President to regulate more effectively the enforcement officer
profession, taking on key areas of the role that the Commission was envisaged to fulfil. The role
of and support arrangements for the Lord President are set to change under the Judiciary and
Courts (Scotland) Act 2008 and we anticipate that these changes will be in place before the
implementation of the proposals in the Bill. It is anticipated that the new support structure will
easily accommodate additional functions being placed on the Lord President in relation to the
regulation of messengers-at-arms and sheriff officers.
78. One of the key benefits of this option will be the substantial savings realised by
implementing a solution that requires only minimal resource and financial commitment. The
costs of implementing this solution for the period 2010 to 2012 are just £5,600 compared to
planned SCEC costs of £1.567m, creating very significant savings compared with establishing a
separate body.
79. The profession will benefit from an approved professional organisation that will be able
to raise standards through training and regulation, and which it is hoped will raise the profile of
the profession and create sustainability in standards, encouraging new members to join and
therefore contributing to a wealthier and smarter Scotland. The benefit for the creditor would be
greater consistency in the quality of service. The benefit for the debtor would be greater
transparency and a body of officers who are better informed in terms of diligence law and the
potential implications for the individual.

16
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80. The Bill seeks to amend various provisions in Part 3 of and schedule 2 to the 2007 Act,
which establishes the SCEC. These changes will preclude the SCEC from coming into existence
by amending Part 3 of the 2007 Act before it is brought into force. There are also amendments
to the 1987 Act, which would have been repealed had the 2007 Act been brought into force as
drafted. Significant consequential amendments are required to give effect to the policy discussed
above and the Bill as drafted delivers these.
Alternative approaches
81.
The alternative approach was to implement the SCEC as originally envisaged. This
option would have reflected the ethos of the policy driving the reforms in this Bill, but at a
greater cost financially and with greater bureaucracy.
82.
The reform of the law of diligence in Scotland, principally in Parts 4 to 14 of the 2007
Act aims to strike a better balance between the rights of creditors who seek to enforce decrees
granted by the Scottish civil courts and documents of debt and the rights of debtors who require
robust protections from harassment, appropriate and proportionate treatment, and direction to
free help and money advice.
83.
Although the SCEC as originally envisaged was considered by the previous
administration to be integral to the reform of the law of diligence, as detailed above in paragraph
74 the enforcement environment had changed since SCEC was conceived and stakeholders
views had moved on. SCEC was designed to have the twin roles of regulating more effectively
the new enforcement officer profession of judicial officers (a fusion of the present messengersat-arms and sheriff officers professions) and overseeing the modernisation of the diligence
system. It was also thought to be the correct vehicle through which to provide the desired level
of independence from Government and to deliver proactive, open and accountable regulation of
officer behaviour, discipline and business organisation. It was designed to be capable of
delivering greater focus and higher visibility to the officer profession in terms of standards and
training.
84.
The potential costs of setting up the SCEC and ongoing running costs are set out in the
Financial Memorandum. This funding would have come directly from the Scottish
Government’s budget. Alternative financing options were considered, including asking banks to
contribute towards the costs of the SCEC by means of a levy or levying public creditors.
However, these options were not considered viable.
Consultation
85.
Over the last 9 months, the Scottish Government has been working with stakeholders on
how to implement Part 3 of the 2007 Act. There was a significant area of agreement among the
stakeholders consulted on the minimum improvements that were needed. These were an open
and transparent complaints route; publication of a Code of Practice for officers to ensure
consistent behaviour and practice; publication of an annual report of Advisory Council and
officer activities; lay representation on the Advisory Council and expansion of its activity in
supervising officers.
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Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
86.
The publication of and improved access to information such as an annual report by the
Advisory Council on Messengers at Arms and Sheriff Officers, as well as a published code of
conduct for officers will enable wider public awareness and access by various media to
information previously unavailable or indeed previously inaccessible.
87.
Lay representation on the Advisory Council will open the door to more balanced
membership by allowing representation from creditors; debtors; the profession; the Courts and
any other interested parties.
88.
The 1987 and 2007 Act regimes deal with interests protected under Article 1 of
Protocol 1 to and Article 6 of the ECHR relating to an individual’s property rights
(e.g. business goodwill) and the right to a fair trial in relation to disciplinary procedures.
However, the amendments made to those regimes by the Bill, mainly for the Court of Session to
act in place of SCEC have no substantive effect on the safeguards in the Acts and it is considered
that the Bill complies with the Scottish Parliament’s obligations as regards human rights.
PART TWO – ORDER-MAKING POWERS
89.

Part 2 provides Scottish Ministers with powers, by order, to:
•

improve the exercise of public functions by scheduled bodies; and

•

remove or reduce burdens in the public, private and third sectors.

90.
The overarching aim of these order-making powers is to allow Scottish Ministers, with
approval from the Parliament, to make further necessary and proportionate changes to the
landscape of public bodies and public functions, similar to those set out in Part 1 of the Bill, and
to remove or reduce unnecessary burdens on public, private and third sector bodies. These
powers reflect Scottish Ministers’ commitment to work through the Parliament to ensure a public
sector landscape and public sector functions that are proportionate, responsive and efficient.
Power to improve the exercise of public functions
91.
The changes delivered through the Scottish Government’s Simplification Programme to
date, and those set out within this Bill, will deliver part of the Government’s commitment to
reduce the number of public bodies by 25%. Further legislation to streamline the children’s
hearings system will be taken forward in the forthcoming Children’s Hearings (Scotland) Bill.
Other changes will be delivered without the need for legislation.
92.
Delivering the 25% reduction in the number of public bodies is not intended to be the end
of the process of simplification. Such changes will continue to be driven by the need for
continual improvement and modernisation in the delivery of Scotland’s public services and for a
flexible approach that responds to change in the wider economic and social environment of
Scotland and beyond. Further consideration will be ongoing across the range of public bodies to
reshape the delivery of public service functions and to improve or extend service delivery.
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93.
Currently, in terms of sections 69 and 70 of the Deregulation and Contracting Out Act
1994, Scottish Ministers may, by order, contract out functions of Ministers and office-holders
and local authorities which, in some respects, provides a limited parallel. Under the first power,
Scottish Ministers will be able to introduce secondary legislation, not to contract out these
functions to the private sector but, within the context of improving the exercise of public
functions, among other things to delegate or reallocate the delivery of public functions by bodies
listed in schedule 3. This provides Scottish Ministers, with the Parliament’s approval, with the
flexibility to implement the necessary reshaping of structures to deliver better, more effective
and responsive public services.
94.
At present, it is often a matter of historical accident whether changes to improve the
delivery of public functions require legislation. Some functions of the public sector have
legislative underpinning, but other similar or more significant functions do not and can be reorganised without legislation. There is no consistent, structured approach for the Parliament to
approve low profile improvements to the public sector landscape and functions. The ordermaking power introduces a rationale to this process.
95.
The power will avoid situations where necessary improvement is delayed until a suitable
primary legislative opportunity arises, or where a change is not taken forward as it may not merit
the procedure of a full Bill. This power will provide the Parliament with the opportunity to
consider organisational changes and to respond to issues such as duplication, bureaucracy and
overlap through proportionate arrangements. To provide for appropriate scrutiny, it is envisaged
that each order will deal with a single proposal for organisational change. It will be for the
Parliament to consider in each case whether the power is the appropriate and proportionate
process through which the organisational change and improvement should be considered and
progressed.
96.
The overarching requirement for any proposed change under this power is for Ministers
to demonstrate that it will improve the exercise of public functions having regard to the three
“e’s”: efficiency, effectiveness and economy. Any proposed change using the power must be
proportionate to the aim of achieving efficiency, effectiveness and economy in the exercise of
public functions. Ultimately, it will be for the Parliament to consider whether any proposed
structural change should more appropriately be progressed through primary legislation, as the
correct route to provide for Parliamentary scrutiny, through the existing Bill process.
97.
The power makes provision for modifying, conferring, abolishing, transferring, or
providing for the delegation of, any function of a person, body or office holder listed in schedule
3. There is also provision for amending the constitution of, or abolishing, a person, body or
office-holder listed in schedule 3 except the Scottish Ministers, the Forestry Commissioners, a
person listed by virtue of section 11(3)(e) or a company (within the meaning of the Companies
Act 2006.
98.
The power to transfer or delegate functions (but not to modify, confer or abolish
functions) also allows functions to be transferred or delegated to local authorities. Substantially
unmodified functions may, following consultation, be transferred to local authorities and fire and
police authorities. However, the order-making power does not allow Ministers to transfer
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functions away from local authorities or to make any structural change in relation to local
government.
99.
Any functions that are modified or conferred on a body using the power must be broadly
consistent with the general objectives and purpose of the body concerned. It will not be possible,
therefore, to use the power to alter significantly the overall role or purpose of an individual body
or to ask it to undertake functions inappropriate to its core functions. Where functions are
conferred on a new body, they must be broadly consistent with existing functions that are being
abolished or modified from an existing body listed in Schedule 3. Where functions of the
Scottish Ministers are transferred, instead of referring to the general objects or purpose of a
body, the reference is to “the broad remit of the part of the Scottish Administration concerned”.
The conferral of radically new functions will not, therefore, be allowed for under these
provisions.
100. The order-making power could not be used to remove any necessary protections from an
individual or organisation, unless equivalent or similar protections are put in place.
101. The Bill puts in place a number of other important constraints on the use of the first
order–making power. There are also important limitations on the use of both powers. These
restrictions preclude the transfer to any other a body of any statutory function of Scottish
Ministers, the First Minister and the Lord Advocate to legislate, give directions, appoint persons
to any office or position, or to consent to any thing. They also preclude the use of the power to
interfere with local taxation. There are further limitations on the creation of new criminal
offences and a complete prohibition on the authorisation of forcible entry, search or seizure, or
the compelling of a person to give evidence. One purpose of the constraints and limitations is to
ensure that the exercise of the power is compliant with the Human Rights Act 1998.
Explanatory document
102. The Bill sets out provisions requiring certain information to be included within the
explanatory document that must accompany any statutory instrument made under the power. The
document must explain how it will improve the exercise of the relevant public functions with
regard to efficiency, effectiveness and economy. The document must include sufficient
information to satisfy the Parliament that these requirements are met. The document must also
confirm the consultation undertaken on the proposals, any representations received and changes
made in light of those representations. The explanatory document will provide information to
enable the Parliament to consider whether the specific proposals are proportionate and meet the
overarching aims of this element of the Bill. No change can be made unless the Parliament is
satisfied that the relevant preconditions and requirements have been met.
Proposed uses of the power
103. The following paragraph sets out proposed ways in which this power will be used to
deliver improvement in the exercise of public functions, having regard to efficiency,
effectiveness and economy.
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Transfer of functions
104. There are circumstances where, due to duplication or overlap of functions, or to improve
the clarity or efficiency of services for business or individuals, it would be appropriate for a
specific function of one body to be transferred to another organisation listed in schedule 3 to the
Bill. This element of the power will provide for such transfers of functions, where an amendment
to existing primary legislation is required to achieve this change. This may include the transfer of
functions from Scottish Ministers to local government or from an NDPB to Scottish Ministers or
from one NDPB to another. The provisions allow for existing functions to be transferred to a
new body created by the power, provided the various pre-conditions are met. As noted above, the
general power would not allow for the transfer of functions away from local government.
105. Part 1 of this Bill provides examples of the transfer of all or part of the functions of one
existing body to another existing body. This includes the transfer of the functions of the Deer
Commission for Scotland to Scottish Natural Heritage and the transfer of functions in relation to
the allocation of certain existing enterprise grants from part of the Scottish Government
administration to Scottish Enterprise.
106. The power will also allow for the transfer of functions from existing bodies to a new
body established under the power. One possible example for the use of this element of the power
would be to facilitate the transfer of functions if Ministers decided to move existing tribunal
functions into a new Scottish Tribunal Service. The Administrative Justice Steering Group,
chaired by Lord Philip, identified a number of issues with the current tribunal arrangements in
Scotland, and found the status quo to be unsatisfactory. It set out options for the future of
tribunals, including the establishment of a Scottish Tribunal Service, taking over the functions of
existing separate tribunal bodies. The Group considered that the establishment of a Scottish
Tribunal Service would provide greater coherence in relation to existing Scottish tribunal
functions.
Modifying functions
107. In merging bodies and streamlining their functions it may be necessary to modify existing
functions to ensure that they reflect the vision and functionality of the new single organisation.
Ministers therefore require the power to modify existing functions of bodies. This will ensure
that they are modernised to reflect current day circumstances but also to remove any duplication
or overlap in activity.
108. An example of such a change might include modifying the number of board members
required for a particular public body, where this is prescribed in legislation. Another example
might include modifying the functions of two bodies to ensure that they are better aligned and
consistent with co-ordinated approaches to activity and service delivery.
Conferring functions
109. There may be circumstances where Ministers consider it necessary to confer a new
function on an existing or new body, for example to replace an obsolete function. It is not the
intention that any restructuring or reorganisation of activities be used to create a new enterprise
with functions unrelated to the functions or activities being carried out by the scheduled bodies.
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There must be some continuity of identity in the functions performed and the services delivered
by any new organisation and that which preceded its establishment. The new functions conferred
must be supplemental or ancillary in some way to functions or activities already being
performed.
Abolishing functions without transfer or replacement
110. The circumstances in which a function may be abolished without transfer and
replacement would be where Ministers and the Parliament agree that such activity should be
stopped as it no longer contributes to the public purpose or where such activity is already being
delivered from other routes and there is duplication and overlap. In assessing such a change, the
tests of economy, efficiency and effectiveness would be important to assess the value of the
duplication and overlap and justification for change.
111. Part 1 of the Bill seeks to abolish a number of appointed advisory panels as expert advice
and assistance is drawn into Government and public policy development through other less
bureaucratic routes than a panel appointed through the public appointments process. For
example, stakeholder and public consultation is a norm in policy development and short life
consultative groups have been set up to draw in rich and varied ideas to inform policy changes in
a flexible and cost effective manner.
112. Another example might include the removal of NDPB status from the General Teaching
Council for Scotland (GTCS). Currently, if the GTCS wanted to amend aspects of its
organisational structure, it would be necessary for Government to either take forward primary or
secondary legislation. A consultation has been issued which considers the future responsibilities
of the GTCS and the way in which it is governed, including the power to make rules and set its
structure without recourse to Government and the legislative process. An example of this is that
elements of the current GTCS committee structure are set in statute. It seems appropriate that an
independent GTCS should be able to determine its own committee structure without recourse to
legislation, and by default a reliance on Government and the Parliament. As such, it may be
appropriate to remove such requirements from legislation.
Alternative approaches
113. The alternative to this power is to bring in primary legislation each time changes need to
be made to a statutory body. As many of these changes are small and of a primarily
administrative nature, it is not always a good use of Parliamentary or Government time to bring
forward Bills to make the necessary amendments. Another approach is to add the necessary
provisions to another piece of legislation going through the parliamentary process. However,
there is no guarantee that a suitable legislative vehicle will be in process at the time the changes
should be made. The changes are then delayed and the benefits which would have accrued from
a timeous amendment of the legislation may be foregone. Current arrangements do not provide a
consistent process for the Parliament to consider proposed, relatively small scale, changes to the
public services landscape and delivery of public sector functions.
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Consultation
114. There has been no pre-legislative consultation on this power. However, the use of this
power requires prior consultation involving organisations representative of interests affected by
the proposals as well as the public bodies covered by the proposals, and any other persons that
the Scottish Ministers considered appropriate. Any representations raised during the consultation
process and any changes made in response to such representation, must be highlighted in the
explanatory document accompanying any statutory instrument under the power.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
115. The effects on equal opportunities, human rights, island communities, local government,
sustainable development etc will depend on the context in which the power is being used and the
legislation which is being amended. Any use of this power would have to be compatible with
European Convention on Human Rights and EU law. The accompanying document with the
statutory instrument will confirm the consideration given to these issues in progressing the
proposed legislative change. Provisions within the Bill prescribe specific limits and preconditions on the use of the power compliant with the Human Rights Act 1998.
Power to remove or reduce burdens
116. The purpose of this power is to remove or reduce unnecessary burdens on the Scottish
economy in respect of devolved areas. The power replicates and updates previous provisions
within the Deregulation and Contracting Out Act 1994 Act, which is repealed. In updating the
power, the provisions largely mirror the regime already set out in section 1 of the Legislative and
Regulatory Reform Act 2006. The 2006 Act provisions already apply in England and Wales and
to reserved matters in Scotland. The Bill creates a common regime for the removal or reduction
of burdens in Scotland across both reserved and devolved areas.
117. The burden-removing power will be used to remove or reduce burdens which are holding
back the economic, effective and efficient operation of the public, private or third sectors,
economic recovery or the longer-term sustainable economic growth, which is at the heart of the
Government’s Economic Strategy. For example, as demonstrated elsewhere in this
Memorandum, the way the public bodies’ landscape has evolved over time has led to clear
overlaps and duplication of effort in the roles and functions of some public bodies. In turn, this
has led to overlaps and duplication in the licensing and inspection of legitimate business
activities. The removal or reduction of the bureaucratic processes resulting from the overlaps and
duplication is of substantive benefit to both the public bodies and the private sector companies
they regulate.
118. This will complement parallel activity to improve consultation with business as part of
the process of developing new regulations, and to develop co-operative and constructive
relationships between regulators and the regulated. Both are consistent with the Government’s
approach to better regulation and the related work of the independent Regulatory Review Group
(whose members are drawn primarily from the main business organisations in Scotland,
Consumer Focus Scotland and the Scottish Trades Union Council).
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Proposed uses for the power
119. The type of burdens that the power will remove or reduce include burdens that give rise
to financial costs, such as fees; administrative inconvenience, such as frequent licensing or relicensing requirements; obstacles to efficiency, productivity and profitability or inappropriate
sanctions that affect individuals or businesses undertaking other lawful activities.
120. Equivalent existing burden-removing legislation in England and Wales has been used to
introduce a significant number of deregulatory measures, for example removing the
responsibility on local authorities to seek Ministerial approval before making payments under
certain grant schemes and removing restrictions on scrutiny bodies to co-ordinate joint
inspections. The power has been used in particular to remove and rationalise licensing and other
requirements on businesses.
121. Examples where the power might be used is to rationalise the licensing requirements of
certain types of businesses, for example reducing the frequency of inspections or licensing fees
on certain types of businesses and other establishments. Licensing of game-dealing has also been
identified as another possible area where this power might be used.
122. As with the first power, certain preconditions and protections will apply to the use of the
power. Proposals should only be brought forward under this power if the policy objective
intended could not be secured by non-legislative means; the effect of the proposal is
proportionate and strikes a fair balance between public interest and the interests of any person
who might be adversely affected; does not remove any necessary protection and does not prevent
someone exercising any reasonable right or freedom.
123. The general restrictions on the use of the power to remove or reduce burdens are the same
as those restrictions that already apply to the operation of Part 1 of the Legislative and
Regulatory Reform Act 2006 with reference to non-devolved matters in Scotland. As with the
first power, this includes conditions to ensure compliance with the Human Rights Act 1998.
Explanatory document
124. As with the first power, certain information must be included within the explanatory
document that must accompany any statutory instrument made under the power to remove or
reduce burdens. The document must include confirmation that the relevant preconditions have
been met and a clear description of the burdens that the statutory instrument will remove or
reduce. The document must also include information about the consultation undertaken on the
proposals, any representations received and changes made in light of those representations. The
explanatory document will provide information to enable the Parliament to consider whether the
specific proposals are proportionate and meet the overarching aims of this element of the Bill. As
with the first power, no change can be made unless the Parliament is satisfied that the relevant
preconditions and requirements have been met and that the use of the power is the most
appropriate and proportionate way in which these changes can be achieved.
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Alternative approaches
125. The alternative is to bring in primary legislation each and every time burdens are
identified which need to be removed or reduced. As many of these changes are small and of a
primarily administrative nature, it is not always a good use of Parliamentary or Government time
to bring forward bills to make the necessary amendments. Another approach is to add the
necessary provisions to another piece of legislation going through the parliamentary process.
However, there is no guarantee that a suitable legislative vehicle will be in process at the time
the changes should be made. The changes are then delayed and the benefits which would have
accrued from a timeous amendment of the legislation are foregone.
Consultation
126. The independent Regulatory Review Group, whose members represent the main business
organisations in Scotland – including the Confederation of British Industry, Institute of
Directors, Federation of Small Businesses and Scottish Council Development and Industry - has
been consulted and supports this proposal. There has been no other pre-legislative consultation.
However, the use of this power requires prior consultation involving organisations representative
of interests affected by the proposals as well as the public, private or third sector bodies covered
by the proposals, and any other persons that the Scottish Ministers considered appropriate.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
127. The effects on equal opportunities, human rights, island communities, local government,
sustainable development etc will depend on the context in which the power is being used and the
legislation which is being amended. Any use of this power would have to be compatible with the
European Convention on Human Rights and EU law.
PART 3 – CREATIVE SCOTLAND
128. This section of the Policy Memorandum sets out the policy objectives behind establishing
a new national body for arts and culture, embracing the creative industries: Creative Scotland.
Overview of policy aims
129. The Scottish Government wants Scotland to be a truly creative nation, both now and in
the future, with a strong national identity which our vibrant arts and culture help to reflect, shape
and define.
130. The Government wishes to encourage and support artists, creative practitioners and
enterprises, as well as attract increasing numbers of creative people to Scotland; and to build
Scotland’s cultural profile as part of a broader international reputation.
131. The Government wishes to ensure that the work of Scotland’s artists and creative
practitioners is accessible to as many people as possible, and equally that the opportunity to
participate in artistic and creative endeavours of all kinds is open to all. In summary,
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Government policy is to support the arts, culture and creativity; and to maximise access to,
appreciation of and participation in, the arts, culture and creativity.
132. In developing its policy aims for Creative Scotland, the Government considered carefully
the responses to consultation on a draft Culture Bill, published in December 2006. 7 This asked
for views on the proposals for a single statutory public body for the arts and culture, to be known
as Creative Scotland. 8 The Government also considered the findings of the Cultural
Commission, established during the 2003-07 Parliamentary session, the report from which was
published in June 2005. 9
Policy aims
133. The Government believes that its policy aims for arts and culture will be better achieved
by establishing a single national public body. This is a different approach from what currently
exists, with two national public bodies: the Scottish Arts Council and Scottish Screen. The
Government intends Creative Scotland to have new, wider functions than its predecessor bodies.
It will also need to develop new skills, knowledge, expertise and working practices to fulfil these
functions. These wider functions and skills will enable Creative Scotland to have a clear
overview of the breadth of arts and cultural practice in Scotland.
134. To reflect the significant and central role which Government wants the arts and culture to
continue to play in this country, Creative Scotland will be a statutory Non-Departmental Public
Body (NDPB). Part 3 of the Bill establishes the new body and sets out the general and advisory
functions that it will have. It also provides for the dissolution of the Scottish Arts Council.
Scottish Screen, which has a different constitutional basis from the Scottish Arts Council, will be
dissolved at the same time, but by non-legislative means. The staff, assets and liabilities of both
bodies will transfer to Creative Scotland on its establishment as a new statutory NDPB.
135. The Government is clear that a single unified body is the best way to achieve its policy
aims because the arts and culture, not just in Scotland but globally, are constantly evolving as
creative practice and definitions are questioned and redefined. An example of this is the digital
arts, which have developed with great speed in the last 20 years, driven by new technology. This
requires a different structural approach to supporting arts, culture and creativity: one which
realises their potential contribution to every part of society and the economy. It also means that
Creative Scotland’s working practices, as well as its skills base, will need to be agile and
responsive to a diverse and rapidly changing sector.

7

The Scottish Executive published a draft Culture (Scotland) Bill and associated draft guidance for consultation on
14 December 2006, seeking comments from those organisations which would be affected by the Bill and from any
other interested parties. In addition to a wide distribution, copies of the consultation and guidance documents were
made available on request and the document was published on the Scottish Executive’s website.
8
The Creative Scotland Bill was introduced to the Parliament on 12 March 2008 and the Stage 1 debate took place
on 18 June 2008. At that debate, the Parliament was generally supportive of the principles of the Bill but voted
against the financial resolution relevant to the Bill, causing it to fall. After the fall of the Bill, the Scottish
Government considered and then reconfirmed its intention to pursue the proposal to establish Creative Scotland as a
statutory body via the Public Services Reform (Scotland) Bill.
9
http://www.culturalcommission.org.uk/cultural/files/Final%20Final%20Report%20June%2005.pdf
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136. The Government is proposing, within Part 3 of the Bill, to encompass the existing
general functions of the Scottish Arts Council and Scottish Screen together in Creative Scotland
because there are important synergies between the two. They have an existing, and significant,
skills base which the Government believes can be unified, built upon, and better aligned to meet
the sector’s needs. The two bodies carry out similar functions in terms of advocating and
advising on the arts, culture and creativity; and fulfil the crucial function of providing and
administering public funding. Creative Scotland, however, will be able to do more than this. Its
wider functions will establish a distinctive and unique body better equipped to sustain artists and
creators of all kinds and to extend and increase the wider benefits of arts and culture. This
includes their contribution to the promotion and development of our national culture and its
place in the wider international arena.
137. The proposal to bring together the functions of the Scottish Arts Council and Scottish
Screen in Creative Scotland is also in line with the Government’s wider policy aim of public
service reform. This Government wants to ensure public services of the highest quality are
delivered to people in Scotland, and delivered as efficiently, effectively and transparently as
possible for the people who use them. In the context of the arts and culture, “efficiency” also
means helping to ensure that public funding is targeted as directly as possible at artists, creative
practitioners and enterprises, rather than at administrative systems and processes.
Proposed functions for Creative Scotland
138. To deliver the policy aims outlined above, Creative Scotland will have the following
functions:
•

to identify, support and develop quality and excellence in the arts and culture from
those engaged in artistic and other creative endeavours;

•

to promote understanding, appreciation and enjoyment of the arts and culture;

•

to encourage as many people as possible to access and participate in the arts and
culture

•

to realise, as far as reasonably practicable so to do, the value and benefits, (in
particular, the national and international value and benefits) of the arts and culture;

•

to encourage and support artistic and other creative endeavours which contribute to
an understanding of Scotland’s national culture;

•

to promote and support industries and other commercial activity the primary focus of
which is the application of creative skills.

Identifying, supporting and developing quality and excellence in the arts and culture from those
engaged in artistic and other creative endeavours.
139. The identification of, support for, and development of, quality and excellence from those
engaged in artistic and creative endeavours will be a key function for Creative Scotland. It
relates specifically to Government’s policy aim of ensuring that Scotland’s artists and creative
practitioners are at the heart of the work of the new body. This in turn will support the
Government’s overarching purpose, which is to focus government and public services on
creating a more successful country, with opportunities for all of Scotland to flourish, through
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increasing sustainable economic growth in its broadest sense. Creative Scotland will be able to
unleash opportunities for artists of all kinds to contribute to a stronger, more vibrant Scotland.
140. As is currently the case for the Scottish Arts Council and Scottish Screen, Creative
Scotland will have independence from Ministers in all matters of artistic and creative judgement,
by deciding how best to support artists and creative practitioners in what they do – to create. This
is enshrined in the provisions in section 30(2) of the Bill. The Government considers that this
independence is critical to creating a national context in which work of outstanding talent and
excellence will continue to be made in Scotland.
Promoting understanding, appreciation and enjoyment of the arts and culture
141. In promoting understanding, appreciation and enjoyment of the arts and culture, Creative
Scotland’s function will continue the existing key roles of the Scottish Arts Council and Scottish
Screen in providing financial and advisory support to artists, creative practitioners and creative
enterprises. In fulfilling this function, its role will be to develop support frameworks (both
funding and expert/best practice advice) to existing organisations, as well as supporting consortia
or new bodies involved in creative practice and enterprise.
142. Creative Scotland will additionally fulfil this function and the other general functions by
working through other national, regional and local arts and cultural organisations to promote
understanding, appreciation and enjoyment of the arts and culture. It will do this by supporting
wider delivery partners, including local government, lifelong learning and education bodies, and
Community Planning bodies. The support which Creative Scotland will provide will include
direct funding and expert and good practice advice to this range of bodies.
143. Creative Scotland will also support the sector through its role as principal adviser to
Scottish Ministers on matters to do with arts and culture. As the national public body for the arts
and culture, with all the relevant skills and expertise in one place, Creative Scotland will be best
placed both to oversee public funding and expert advice, and to advise Ministers on future
policy. In fulfilling this role, the Government will also require Creative Scotland to be the key
advocate of Scotland’s arts and culture, across all sectors and parts of Scotland’s society and
economy. Examples of how it will do this might include Creative Scotland’s advocacy of the
contribution which the arts and culture can make to community health programmes, and its
advice to Ministers on how to maximise this through different policy levers; or the role of
creativity in developing innovative, competitive new business practices.
Encouraging as many people as possible to access and participate in the arts and culture
144. Creative Scotland will work to give creative opportunities to people of all ages and
backgrounds. This function is supported at section 27(2) relating to the diversity of persons who
access and participate in the arts and culture. The new body will recognise that the fun,
fulfilment and creative stimulation of both experiencing and joining in the arts and culture are
valued by individuals and communities across Scotland. Audiences and participants alike find
that cultural experiences add significantly to the quality of their lives. Individual, local and
national well-being and prosperity can be advanced in this way.
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Realising as far as is practicably possible to do so, the value and benefits (in particular the
national and international value and benefits) of the arts and culture
145. Creative Scotland will also realise, wherever possible, the reputational value of
Scotland’s arts and culture through its role as lead advocate at a national and international level.
The creative sector has the potential to contribute hugely to our national prosperity in many
direct and indirect ways. These might include the growth of specific creative industries, the
contribution that a vibrant arts and culture scene can make to tourism or to economic investment
in a locality, or the improvement in health and well-being that participation in the arts can
engender. There is clear evidence 10 of the positive transformational impact that cultural and
creative activity in all its forms can have on local and national communities.
146. In fulfilling this function, Government will also require Creative Scotland to play a key
international role. Scotland needs to attract people to live, learn, work, visit, do business and
invest in an increasingly competitive and challenging global market. Managing Scotland’s
reputation as a modern nation with a distinct and vibrant national identity is a key objective of
the Scottish Government’s International Framework. One of the most powerful tools to achieve
that is Scotland’s arts and culture, and Creative Scotland’s role will be to promote both on the
international stage. For example, it will bring about opportunities for showcasing Scotland’s arts
practice across the world, and it will develop joint initiatives with internationally known
performance companies and arts venues. Creative Scotland will also help to align arts and culture
activities with the Government’s wider international approach, by working with other key
agencies such as VisitScotland and the British Council in Scotland.
Encouraging and supporting artistic and other creative endeavours which contribute to an
understanding of Scotland’s national culture
147. The policy aim of this function is for Creative Scotland to nurture any form of creativity
which adds to our collective understanding of our distinctive national culture in its broadest
sense – as a way of life. Artistic and creative output necessarily represents, describes, explores,
responds to and sometimes challenges Scotland’s culture. In doing this it also in itself adds to
and is part of that culture. Artistic and creative endeavours may not necessarily enhance the
national culture, because they may be critical or represent it in an unflattering light, but are
nevertheless valuable in contributing to our broader understanding of the national culture. It will
be for Creative Scotland to exercise judgement on a day to day basis how it will deliver its
functions within this broad context. Encouraging and supporting artistic and other creative
endeavours could take many forms – from generic guidance, through to direct funding.

10

See links to the 2004 Literature Review at www.scotland.gov.uk/Publications/2004/08/19784/41507
[Link no longer operates]

and the 2008 Literature Review at
www.scottisharts.org.uk/resources/publication/research/pdf/SAC%20Lit%20Review%20Executive%20Summary.pd
f and also the Impact database at www.impact.arts.gla.ac.uk
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Promoting and supporting industries and other commercial activity the primary focus of which is
the application of creative skills
148. Creative Scotland’s function will be to support the creative industries 11 to develop
successfully, working in partnership with other relevant bodies. A thriving creative industries
sector is important for Scotland’s economic prosperity and for promoting Scotland’s national
identity. In supporting the creative industries, Creative Scotland’s role will be to provide
research, intelligence and advocacy; and contribute to policy development across the industries
and other commercial activities, the primary focus of which is the application of creative skills,
so that strong and innovative ideas are generated by the sector. This role will be key to a
partnership approach with other bodies which have the relevant and detailed expertise in
business infrastructure and growth 12 . Creative Scotland will also lead the co-ordination of
support to the creative industries so they can develop and prosper, working with other relevant
bodies. These other key bodies will provide complementary services to those provided by
Creative Scotland. The enterprise agencies’ role will be to identify and develop growth sectors
within the creative industries, and to maximise the economic potential of businesses within
creative industries. Local authorities will remain key in supporting creative industries within
their areas, and in their responsibility for the Business Gateways. The latter will provide generic
business advice to creative entrepreneurs, and signpost them to other sources of specialised
support and advice to help make their business succeed. Government expects this partnership
approach to ensure that the creative industries make their fullest contribution to Scotland’s
economic prosperity and future growth.
Governance arrangements
The Creative Scotland board
149. A number of respondents to the consultation on the draft Culture Bill proposed that the
Board of Creative Scotland should include representatives from particular parts of the arts and
culture sector, or wider sectors. There were also proposals that wider demographic interests
should be reflected on the Board. The Government has considered these suggestions carefully. It
agrees that Creative Scotland should be led by a diverse group of individuals, who between them
should have a broad but expert knowledge of arts and culture policy and practice, placing artists
and creative practitioners at the heart of the work of Creative Scotland. In addition, the Board
will need the wider mix of skills required for a public body – for example business skills,
corporate governance, and experience of leading national or international organisations. The
Board should also have an understanding of the diversity of people and organisations which
contribute to Scotland’s culture and national identity.
150. Such a combination of skills is needed if the Creative Scotland Board is properly to fulfil
its responsibility for overseeing the efficient and effective operation of the new body, and to
provide a “challenge” function to the Creative Scotland senior executive team. But the
11

The current definition used the Department of Culture, Media and Sport includes 13 industries and is at
www.culture.gov.uk/what-we-do/creative-industries/default.aspx
12

The principles of this partnership approach were discussed and agreed with the relevant delivery bodies prior to
the introduction of this Bill, and announced publically on 5 February 2009.
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Government does not believe this will be achieved by “reserving” places for particular
organisations or areas of expertise on the Board. Appointments to the Board of Creative Scotland
will be subject to the full public appointments process which aims to ensure that the right skills
for the Board are recruited fairly, openly and transparently.
Ministerial powers to direct
151. Many respondents to the consultation on the draft Culture Bill were concerned by
proposals for Scottish Ministers to have powers of direction over Creative Scotland, lest such
powers interfered with its independence in artistic and creative judgement. As explained above,
there is a specific provision in Part 3 of this Bill granting Creative Scotland freedom in artistic
and creative judgement. A Ministerial power of direction over public bodies is a common
element of governance regimes, and part of the accountability which public bodies have, through
Ministers, to the Parliament. In practice, it means that Ministers can direct a public body to fulfil
particular functions on behalf of the Government – in the case of Creative Scotland, these are the
6 functions set out above – with accountability to Ministers for delivering these functions
successfully. But a power of direction does not mean Ministers direct the public body, day-today, on how it delivers those functions – for example, in deciding which organisations or
individual artists to fund. Ministers accept that it is essential that Creative Scotland enjoys
artistic and creative independence in carrying out its core functions. The Government expects
that support for this principle will continue to be shared by all the parties in the Parliament.
Alternative approaches
152. Before deciding on a single national body for the arts and culture as the best vehicle for
delivering its policy aims, the Government reviewed possible alternative approaches.
Alternatives it considered were: maintaining the status quo; creating new separate bodies, and
creating a non-statutory Creative Scotland.
Maintaining the status quo
153. To date the Scottish Arts Council and Scottish Screen have effectively supported their
respective areas (arts organisations; film and the wider screen industries) by providing funding,
guidance and other practical support. It would be possible to continue with the status quo. But
responses to the consultation on a proposed Culture Bill indicated that structural change was
being looked for by the arts and culture sector itself.
154. As stated, the Government considers that a single unified body can be more responsive
and effective in meeting the needs of a hugely diverse and constantly evolving sector. The
disciplines used in the past to define different art forms, and the way in which the sector is
structured, has changed and continues to change rapidly. A single unified body will place all the
relevant skills in one place, with potential to cross-fertilise skills and expertise, as well as
enhance the existing (and significant) skills base already held within the Scottish Arts Council
and Scottish Screen.
155. In addition, a single public body will enable more streamlined business systems and
processes (for example, grant administration systems) to be developed than is possible in two
separate bodies. This, in the long term, will release public money from administration which can
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be targeted more directly towards artists and creative practitioners. The Financial Memorandum
sets out more detail on this.
New separate bodies
156. Another approach would be to set up more than one body to deliver the functions
proposed by Ministers for Creative Scotland. One model for doing this was developed by the
“Cultural Commission”, established during the 2003-07 Parliamentary session, the report of
which was published in June 2005. This report recommended a new development agency,
“Culture Scotland” to bring together all parts of the arts and cultural sector as a strategic
planning “hub” for the sector. A separate body, “Culture Fund” was proposed with responsibility
for a single development fund, and for fostering enterprise, within the sector.
157. This approach is considered feasible but undesirable. As stated earlier, the Government
believes that a single body can fulfil each of the functions intended for Creative Scotland in a
more cohesive way. Creative Scotland as a unified national body will be best placed to give an
overview of arts, culture and creativity – both policy and practice – at the national level. This
will not detract from the range of other public, private and voluntary bodies that will also have a
role to play in developing future policy and strategy. But Ministers will expect Creative
Scotland, as the principal adviser to Government, to garner and co-ordinate expertise across
other organisations and sectors.
158. Also as stated, the option of retaining two separate bodies is not considered desirable by
the Government given its wider policy intention to simplify, rather than increase, the number of
bodies in the public sector. As with the status quo, two separate bodies will not allow the more
streamlined, efficient business systems and processes possible in a single, unified public body.
A non-statutory body
159. The third alternative approach considered by the Government was to establish Creative
Scotland through non-legislative means. New public bodies can be created, for example, by
establishing a limited company wholly owned by Scottish Ministers; or as an executive agency
which would remain part of the “parent” Directorate in the Scottish Government with no
separate legal status. But the Government recognises the importance of Creative Scotland’s
statutory NDPB status for the arts and culture sector itself. Consultation responses to the draft
Culture Bill indicated support for a new body which was significant enough to be established by
statute.
160. As part of the statutory basis for Creative Scotland, the Government has included a
provision in this Bill at section 30(2) which gives it independence in artistic and creative
judgement. The policy reasons for this are explained above. However, given this very significant
independence of judgement which Creative Scotland will exercise, the Government also feels it
is appropriate for it to be subject to direct Parliamentary scrutiny of its functions and powers.
Only statutory status allows this fuller scrutiny process. For these reasons, the Government has
rejected non-legislative options for establishing Creative Scotland.
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Consultation
161. Some of the key issues raised in consultation, and the Government’s responses to them in
Part 3 of this Bill, have been covered earlier. The key remaining issues raised by consultation
respondents, and how the Government has responded to these, are outlined below.
Perceived over-emphasis on the economic benefits of arts and culture
162. Some respondents were concerned that the proposed functions for Creative Scotland
(section 8(2)(c) of the draft Culture (Scotland) Bill), placed too much emphasis on realising the
“economic benefits” of arts and culture, rather than wider benefits. The Government has
considered this point carefully. Clearly the arts and culture have many economic benefits, and
Creative Scotland’s potential to maximise these is enormous – for example, in developing
international opportunities to showcase Scotland’s art and creative practice. But Creative
Scotland should also be able to support arts and culture purely on the basis of judgements it may
make about artistic or creative merit, without considering what economic benefits may result
from supporting a particular organisation or project. The provisions in Part 3 of this Bill
therefore give Creative Scotland scope to take a balanced approach overall to its functions so it
can take into account these wider benefits. This is reflected in section 27(1)(d) of this Bill.
The relationship of Creative Scotland to other national arts and culture bodies
163. Some consultation responses objected to the description of Creative Scotland in the draft
Culture Bill as the national body, feeling that it implied that Creative Scotland would be the only
national body for arts and culture in Scotland. These respondents included bodies such as the
Scottish Museums Council (now Museums and Galleries Scotland) and the Scottish Library and
Information Council. They felt that there was a danger of duplication between their roles and the
proposed role of Creative Scotland. It is not the Government’s intention that Creative Scotland
should duplicate the role of these existing national advisory bodies, which have critical expertise
in particular areas. Ministers will expect Creative Scotland to work in partnership with these and
all other relevant bodies across the arts/culture sector, as well as more widely.
164. The Government will look to Creative Scotland to play a strategic, leadership role within
the arts and cultural sector. But it will not have any statutory or other authority over other bodies.
Some respondents suggested a “National Cultural Forum” or “Board” led by Ministers or by
Creative Scotland, with members drawn from the wider landscape of relevant bodies. Proposals
on how this would work varied, but the most popular suggested that a Forum could develop
national cultural strategy, to be delivered by Forum members. The Government believes that
Creative Scotland’s functions as proposed in this Bill will allow it to develop and lead a strategic
approach to the delivery of arts and culture, garnering input from others in order to act as
principal advisor to Ministers on arts and cultural policy. The Government therefore sees it as
unnecessary to legislate for a “National Cultural Forum” or “Board”.
Definition of terms relating to the arts and culture in statute
165. A number of responses suggested that the Bill should recognise more strongly the
important contribution of artists and arts/cultural practice to Scotland by setting out a definition
of “culture” or of an “artist”. But any definition in statute is unlikely to provide a reference
which all artists and creative practitioners will feel reflects them adequately, particularly given


284

33

This document relates to the Public Services Reform (Scotland) Bill (SP Bill 26) as introduced in
the Scottish Parliament on 28 May 2009
the diverse and constantly evolving nature of arts and cultural practice. The Government believes
that statutory definitions are in themselves contradictory to the principle of artistic and creative
freedom enshrined in the Bill. The Government also considers that statutory definitions would
make legislation cumbersome, without any clear benefit, and that the 6 core functions proposed
for Creative Scotland themselves underline the central role it wants artists and creative
practitioners of all kinds to have in Scotland.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
Equal opportunities
166. The Government considers that the provision in Part 3 of this Bill do not have an adverse
impact on the basis of age, gender, race, disability, marital or civil partnership status, religion or
belief or sexual orientation. On the contrary, Part 3 seeks to create opportunities for Creative
Scotland to widen access to all communities to a highly diverse range of arts and cultural
activities. It will do this through its remit to promote understanding, appreciation and enjoyment
of the arts and culture in all sectors and sections of society. The Government has recently
completed an Equality Impact Assessment about the establishment of Creative Scotland.
Creative Scotland will also work with voluntary, business and charities sectors as well as other
interested bodies.
Human rights
167. Part 3 of the Bill does not give rise to any issues under the European Convention on
Human Rights.
Island communities
168. Part 3 of the Bill tasks Creative Scotland with encouraging as many people as possible to
participate in artistic and creative endeavours and in increasing the diversity of people accessing
and actively participating in them. This will encompass the island communities.
Local government
169. Making Creative Scotland’s functions and remit wide-ranging, encourages the body to
work in partnership with local government and other persons and groups as it thinks fit. Creative
Scotland will work together with local and central government to discuss and agree
implementation and resource issues relating to this policy area. Scottish Ministers will also look
to Creative Scotland to undertake a strategic role across the public sector which will include
working with local government and Community Planning sectors to assist delivery of the
national performance framework. Part 3 of the Bill does not, however, impose any new burden
or responsibility on local authorities.
Sustainable development
170. Creative Scotland will contribute positive social and economic impacts and will seek to
minimise adverse environmental impacts.
34
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PARTS FOUR AND FIVE – SOCIAL CARE AND SOCIAL WORK AND
HEALTHCARE SCRUTINY AND IMPROVEMENT
171. This section of the Policy Memorandum sets out the policy objectives for Parts 4 and 5 of
the Bill which establish two new scrutiny bodies, one for social care and social work, Social
Care and Social Work Improvement Scotland, and one for healthcare, Healthcare Improvement
Scotland.
Background
172. The independent Crerar Review highlighted that the unique role of external scrutiny is to
provide independent assurance that services are well-managed, safe and fit-for-purpose, and that
public money is being used properly. It recommended the five guiding principles for external
scrutiny should be public focus, independence, proportionality, transparency and accountability.
The review also recommended that scrutiny should support self-assessment and that, in time as
the level of scrutiny required reduced, there could be one scrutiny body for healthcare, social
care, social work services and education. The Scottish Parliament endorsed these principles.
The Scottish Government also endorses these principles but considers that it is too soon to
consider moving to a single external scrutiny body for these services. Accordingly in
November 2008 the Scottish Government brought forward proposals involving three scrutiny
bodies: one for healthcare, one for social care and social work and one for education.
Overview of policy aims
173. The aim of parts 4 and 5 is to create Social Care and Social Work Improvement Scotland
(SCSWIS) and Healthcare Improvement Scotland (HIS). SCSWIS will be a Non-Department
Public Body (NDPB) and will be the national body for the improvement and scrutiny of local
authority social work services and registered care services. In addition it is intended that there
should be a transfer of some functions in relation to integrated children’s services from
Her Majesty’s Inspectorate of Education (HMIE) to SCSWIS.
174. HIS will be a health body and will be the national body for the improvement and scrutiny
of all registered independent healthcare services and the NHS in Scotland.
175. The Bill will repeal the provisions establishing the Commission for the Regulation of
Care (Care Commission), and NHS Quality Improvement Scotland (NHS QIS). The Social Work
Inspection Agency (SWIA) which is an agency of the Scottish Government will be dissolved as a
consequence of the Bill.
176. The proposed structural changes will assist in achieving improvements to scrutiny, the
creation of a cohesive system for improvement and scrutiny, simplification of the public sector
and therefore improvement to public services.
177. The establishment of these new improvement and scrutiny bodies working alongside
HMIE will provide a stronger emphasis on achieving better outcomes for children, adults who
need support and adults who need protection (including older people). The new bodies will
support service improvement by enabling integrated scrutiny along the whole of the relevant care
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pathways. This will facilitate greater consistency of scrutiny of social care and social work
services, including criminal justice social work, child protection, the integrated children’s
services and of healthcare services, across the public (including the NHS), private and voluntary
sectors.
178. It will be necessary for the two new improvement and scrutiny bodies to work together
and with other improvement and scrutiny bodies, including HMIE and Audit Scotland. Together
they will:
•

support improvement and scrutinise services where services act collectively to meet
individuals’ needs;

•

focus on better outcomes for individual service users, their carers and families;

•

bring together existing skills and expertise from the current bodies into the new
bodies to support continuous improvement; and

•

help develop robust self-evaluation by service providers and commissioners.

179. In order to allow for a more proportionate and risk based approach to improvement and
scrutiny the provisions in the Bill establishing the new bodies are designed to put in place an
enabling framework within which improvement and scrutiny work can be developed and adapted
rather than prescribing a specific set of processes which must be undertaken.
180.

The provisions will provide better scope to achieve the principles behind:
•

a cohesive scrutiny system

•

scrutiny improvement

•

public sector simplification

•

promotion of improvement in services to the public.

181. The provisions in the Bill, therefore, retain the policy intention of the legislation which
founded or frames the work of the existing improvement and scrutiny bodies, except where it is
necessary to repeal, amend or supplement existing legislation to achieve the principles
underlying the creation of the new bodies.
182. The provisions are designed to enable the new bodies to build on or improve the
approaches, methodologies and practices of the existing bodies. They give Scottish Ministers
powers to make regulations in relation to some provisions currently specified in primary
legislation to provide flexibility for a more integrated, proportionate and risk-based approach to
regulation and inspection. At the same time the provisions enable the robust scrutiny of services
for vulnerable groups of individuals to be maintained.
183. The provisions in Parts 4 and 5 complement the new duties on the improvement and
scrutiny bodies in Part 6 of the Bill, of “user focus”, “co-operation” and “joint inspection”.
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184. The provisions will simplify the public sector by reducing the number of improvement
and scrutiny bodies in the education, health and social work and social care sectors from four to
three while at the same time providing a cohesive improvement and scrutiny system across those
sectors.
185.

The Bill aims to ensure that SCSWIS and HIS while exercising their functions:
•

promote high quality services

•

promote the continuous improvement of services

•

protect and enhance the safety and wellbeing of people who use the services
scrutinised

•

promote the independence of those persons where appropriate and

•

ensure the scope and intensity of scrutiny is appropriate to the level of risk.

Commonality between the two new bodies
186.

A number of provisions are common or apply to each of the new bodies. These are:
•

involving service users

•

working co-operatively

•

improving services

•

taking account of standards and outcomes

•

joint inspections.

User involvement
187. The powers set out at Part 6 of the Bill place a duty on specified improvement and
scrutiny bodies to ensure continuous improvement in "user focus" in the functions of external
scrutiny and a power for the Scottish Ministers to issue guidance and directions to support user
focus, to which the specified improvement and scrutiny bodies will be required to have regard.
188. This duty will also apply to SCSWIS and to HIS. The provisions build on existing
systems in place in many public bodies. SWIA, the Care Commission, HMIE and NHS QIS
currently have systems for involving service users and ensuring user focus in their work. It is
expected that such systems will be carried forward into SCSWIS and HIS. Nevertheless the
provisions in the Bill will provide a legislative framework for embedding user focus in their
work.
189. In addition Parts 4 and 5 of the Bill provide that SCSWIS and HIS involve services users
and carers in their governance arrangements.
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Working co-operatively
190. It is important that SCSWIS and HIS work effectively together, not just on planning
improvement and scrutiny work but on all service improvement and inspection of services. They
must be able to work jointly to inspect all the health and social services provided to any group or
groups of service users.
191. Part 6 of the Bill contains a provision placing a duty on all scrutiny bodies which
scrutinise local authorities, social services or health services to co-operate and to co-ordinate
activity on the planning of inspections and shared risk assessments. This will apply to SCSWIS
and to HIS.
Services improvement
192. The Bill enables SCSWIS and HIS to work jointly across their service sectors to identify
and promote best practice, to promote continuous improvement in services, to support the
redesign of services and to focus on outcomes for all individual service users.
Standards and outcomes
193. A key element in the two new bodies working together co-operatively will be the
development of standards and outcomes for services users which are consistent and compatible
across the healthcare, social care and social work sectors. The Bill provides that Scottish
Ministers can ensure the development of appropriate standards and outcome measures and that
the bodies have due regard to these in their work.
194. Each of the two bodies may also co-operate through sharing services, including
accommodation, with the other body, and with other public bodies where this promotes
economy, efficiencies or effectiveness.
Joint inspections
195. The Joint Inspection of Children’s Services and Inspection of Social Work Services
(Scotland) Act 2006 13 (“the 2006 Act”) enables Ministers to request HMIE jointly with SWIA,
the Care Commission and other improvement and scrutiny bodies (including NHS QIS) to
undertake joint inspections of children’s services. That Act provides the necessary legal powers
to enable these bodies to work together jointly, to access and share information for the purposes
of joint inspections and to share information under prescribed conditions with other inspectorates
where the information is necessary for the conduct of their service specific inspections. It
enabled, for instance, the successful piloting of inspection of child protection services to be
carried out by joint teams, led by HMIE. Joint working in other areas such as multi-agency
inspection of older people’s services has not been able to achieve the same level of integration,
efficiency and effectiveness because of the issue of lawful access to the appropriate information
by the teams carrying out the inspections.

13

2006 asp 3 http://www.opsi.gov.uk/legislation/scotland/acts2006/asp_20060003_en_1
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196. The Bill repeals the 2006 Act. In its place Part 6 makes specific provision for “joint
inspections” which enable Scottish Ministers to request two or more scrutiny bodies to work
together and with other scrutiny bodies on joint inspections of services for children and of other
relevant services and for the joint inspection teams to work in an integrated way, sharing
information where it is necessary and appropriate for the conduct of such inspections.
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND (SCSWIS)
197. The aim of SCSWIS will be to scrutinise the provision of social care and support services
in Scotland and the local authorities’ delivery of social work functions. It will scrutinise the local
authorities’ strategic social work functions through service delivery to the outcomes achieved for
individuals.
198. Part 4 establishes SCSWIS by bringing together the existing functions of the Social Work
Inspection Agency, the Care Commission in relation to regulation of registered care services
(excluding independent healthcare services); and facilitates the transfer from HMIE of the
function of inspection of services for the protection of children and the integration of children’s
services.
199. Part 4 provides that the staff, resources and other assets associated with those functions
should transfer from the Care Commission to SCSWIS, along with the functions and staff of
SWIA. This part also provides for the repeal of the provisions establishing the Care Commission.
SWIA, which is currently an agency of the Scottish Government, will be dissolved as a
consequence of the Bill.
200.

To deliver the aims outlined above SCSWIS will have core functions of:
•

regulation of care services , and

•

inspection of social work services.

201. The main policy intention of the Regulation of Care (Scotland) Act 2001 (the
“2001” Act”) in respect of the regulation of care services is carried forward into this Bill.
However, provisions for order-making powers will allow Scottish Ministers more scope to direct
changes to the type of services inspected, the frequency of such inspection, the manner of
regulation, and other matters, while maintaining appropriate scrutiny of services for vulnerable
groups.
202. These changes are necessary to allow SCSWIS flexibility to plan a proportionate riskbased programme of inspection of social services with the potential to reduce the burden of
scrutiny on those services and service providers who are assessed as providing consistently high
quality services and therefore “low risk”.
203. SCSWIS, at the request of Scottish Ministers, will be able to carry out inspections of all
social services (including social work services and related children’s services). They will be able
to inspect across a range of services or by theme to look at for example, services for older people
and for adults and children with learning disabilities. SCSWIS will be able to undertake such
inspections in a more integrated and cohesive manner, and involving where appropriate other
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scrutiny and regulatory bodies, such as HIS, HMIE, Audit Scotland and the Housing Regulator,
helping to ensure the quality of service to groups of users across the whole of their care pathway.
HEALTHCARE IMPROVEMENT SCOTLAND
204. HIS’s aims will be improving the quality of healthcare through supporting NHS Boards
and independent healthcare providers in improving patient care by bringing together the
provisions of advice, and guidance, support for implementation and improvement and
assessment, monitoring and reporting.
205. Part 5 establishes HIS, a health body, by taking on the current functions of NHS QIS
along with the regulation of independent healthcare currently the responsibility of the
Care Commission. Part 5 also provides for the dissolution of NHS QIS and that the staff,
resources and assets associated with those functions transfer from NHS QIS to HIS. This part
also provides for the transfer of the independent healthcare functions from the Care Commission
and will facilitate the transfer of associated resources and staff.
206.

To deliver the aims outlined above, HIS will have the following functions:
•

Driving and supporting implementation of improvements in quality of healthcare
across all sectors

•

Assessing the performance of the NHS and independent healthcare providers,
reporting and publishing findings

•

Providing independent healthcare providers with a licence to operate and taking
enforcement action when necessary standards are not achieved

•

Inspecting the healthcare environment regime

•

Providing advice and guidance on effective clinical practice

•

Facilitating improvements in patient safety

•

Clinical governance

•

Supporting, ensuring, monitoring NHS Boards in their duty of encouraging public
involvement and promoting equal opportunities.

207. HIS will be able to establish committees reporting to its board including the Scottish
Health Council (SHC). (The current provisions establishing SHC as a committee of NHS QIS
will fall as a result of this Bill.)
Regulation of independent healthcare services
208. The Scottish Government is reviewing, with the Care Commission and NHS Quality
Improvement Scotland, the costs, benefits and timescale for commencing regulation of the
remaining independent healthcare services currently defined in the 2001 Act.
209. The provisions for regulating this sector mirror those for the regulation of registered care
services and will provide for the same flexibilities, for instance, to add to, amend or remove the
40
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types of services regulated and to revise the frequency of inspection through regulations. This
will enable HIS to design a system of regulation for independent healthcare services which is
both robust and proportionate while maintaining appropriate scrutiny of services for vulnerable
groups.
Issues affecting both SCSWIS and HIS
Alternative approaches
Maintaining the status quo?
210. Ministers have indicated that they wish to simplify the scrutiny landscape and reduce the
amount of external scrutiny on local authorities and service providers arising from scrutiny by a
number of different bodies. Reducing the amount of scrutiny might be achieved to a degree by
the existing bodies making changes in the pattern of scrutiny and by more joint working on
inspections. However some legislative change would be needed to allow more proportionate risk
based scrutiny of care services to be undertaken by the Care Commission. Effective and efficient
joint working also would require legislative change to enable this to be fully achieved. The
present powers which the bodies have in this respect have been proved, through joint work
already undertaken, to place barriers in the way of fully integrated working. The status quo,
without further legislative change, would not therefore achieve the Government’s aims.
One new scrutiny body for healthcare, social care and social work services
211. From the view point of service users, healthcare, social care and social work should
provide a seamless pathway of care when required. The Scottish Government’s policy is that
healthcare and social care providers should work together to provide the care required in a
seamless manner. However, it is recognised that at present there are considerable differences in
the ethos and manner in which NHS QIS, SWIA and the Care Commission carry out
improvement and scrutiny work. The Scottish Government’s view is that to bring all the
functions of these bodies together at this time into one new improvement and scrutiny body is
unlikely to result in a cohesive improvement and scrutiny body. The Government believes that
the differences at present are so substantial that a single body would be too large to effectively
manage this transition in a short space of time. Instead it is likely that such a body would
continue to operate as two or more individual bodies in their separate sectors. It is the
Government’s view that making a smaller change by bringing together the improvement and
scrutiny bodies by sectors – healthcare and social care and social work - while requiring them to
work together co-operatively will achieve the same aim of seamless scrutiny across sectors
without overburdening a large body with complex organisational issues to resolve.
Consultation
Within government
212. Appendices I and III of the Crerar Review list the wide variety of Scottish Government
and public sector organisations that contributed to the report through discussion events, meetings
and the submission of evidence.
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213. Following the Government’s decision to create two new improvement and scrutiny
bodies we have consulted on the detail of the specific proposals with the bodies themselves and
with representatives of local authority and the NHS. The Project Implementation Team has
established a stakeholder engagement programme which includes discussions with policy
officials within the Scottish Government, with the Boards and Chief Executives of the current
bodies, engagement with trade union representatives and with key external stakeholders. This
engagement activity contributed substantially to the development of the draft legislative
provisions.
214. The bodies directly affected by the creation of the two new improvement and scrutiny
bodies recognise the benefits of being able to work much more closely in the inspection of
services and taking a holistic approach to the inspection of services provides to an individual or
to a group of service users and the opportunities the new bodies present for new ways of
conducting scrutiny.
Public consultation
215. Evidence supplied to the Crerar Review included a report by the Scottish Consumer
Council examining the consumer perspective of scrutiny. Seminars were also held with a cross
section of care and social housing providers and independent providers of healthcare services.
216.

There has been no formal public consultation carried out on these proposals.

217. Representative organisations are included in the engagement programme established by
the government to discuss the proposals with external stakeholders of the existing bodies. This
engagement activity contributed to the development of the draft legislative provisions.
Effects on equal opportunities
218. Health, social care and social work providers are affected by these new provisions, as
well as local authorities, health boards, independent sector organisations and inspectorates and
regulators. As well as having a direct impact on social work and social work and healthcare
services, the policy affects a wide range of care services for adults and children including care
homes, day centres, childminders, nurseries and private hospitals and clinics. The beneficiaries
will be service users and public, through more consistent and better co-ordinated scrutiny of
social care and social work services (including services for children) and of healthcare services.
This will provide greater safety and assurance to users of these services, their carer and families
and to the public. Service providers will benefit from an improved scrutiny regime resulting from
the reduction in the number of scrutiny bodies and the closer collaboration on improvement and
scrutiny work freeing up time for them to deliver improved outcomes for service users.
Effect on human rights
219. The Scottish Government considers that the provisions creating the two new scrutiny
bodies are wholly consistent with the European Convention on Human rights.
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Effect on island communities
220. There is no specific effect on island communities arising out of the establishment creation
of the two new scrutiny bodies.
Effect on local government, sustainable development etc.
221. Currently both SWIA and the Care Commission along with HMIE conduct inspections of
local authority provided or commissioned social care and social work services (including
services for children) and the management of those services. The reduction in the number of
scrutiny bodies along with the new duty on scrutiny bodies to collaborate across their work
programmes will ensure a more proportionate scrutiny regime for local authorities. These
provisions have no effect on equal opportunities or sustainable development.
Mental Welfare Commission
222. The independent Crerar Review recognised that the Mental Welfare Commission for
Scotland (MWCS) scrutinised healthcare and local authority care services and should therefore
be included as part of the simplification programme. The Government’s proposals included the
proposal to take the functions of the MWCS into HIS although it also recognised that there is a
good fit between the MWCS and the functions of SCSWIS.
223. Following concerns expressed by the MWCS’ stakeholders at the potential for loss of the
MWCS’s independence and its safeguarding role under mental health and incapacity legislation
the government decided to remove the MWCS from the Bill. This was to allow time for further
consultation on the proposals on the role of the MWCS in respect of the Simplification
Programme and the Government intends now to bring forward proposals in relation to the
MWCS at Stage 2.
PART SIX – SCRUTINY
224.

Part 6 covers the following elements:
•

Scrutiny: user focus

•

Scrutiny: duty of co-operation

•

Joint inspections

•

Amendments to legislation on public finance and accountability

Scrutiny: user focus
Policy background
225. The duty of user focus will require the listed scrutiny bodies to make arrangements to
secure and demonstrate continuous improvement in user focus in their work. The duty will
ensure that users of public services are better involved in the design and delivery of the work and
governance of bodies that scrutinise those services.
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226. User focus is recognised as a means to help deliver better and more responsive services.
The provisions in this Bill will ensure that the experience of service users is firmly rooted in the
scrutiny process and is influential in shaping service development and in informing the
improvement of service delivery. It also has the potential to increase the credibility, knowledge
and understanding of the scrutiny body itself and can develop user capacity to engage with
public services, further helping the service provider to improve 14 .
227. The measures in the Bill will give scrutiny bodies more responsibility to act within an
appropriate framework, and to embed a culture of user focus throughout their organisation. The
provisions build on existing systems already in place in many public bodies and promote sound,
consistent approaches across the public sector.
228. Guidance will clarify how the listed scrutiny bodies are to demonstrate continuous
improvement in user focus. The duty and the associated guidance will support the excellent work
already being undertaken by individual scrutiny bodies across Scotland.
Links to equality duties and Best Value
229. In providing the framework for the delivery of user focus within scrutiny bodies, the Bill
ensures that equality issues are fully integrated, and are wholly complemented by both the duty
and associated guidance. A key benefit of the user focus duty is the manner in which it is wholly
consistent with other key components of service improvement, such as Best Value and the
general Equality duties.
Proposed content of user focus guidance
230. The duty of user focus will be supported by guidance issued by Scottish Ministers. The
guidance will recognise that the onus is upon the scrutiny body itself to demonstrate that it has
met the duty. The guidance will allow local discretion and circumstances to be taken into
account. If there is a conflict between the guidance issued by the Scottish Ministers and any
other non-statutory guidance, then the guidance from Ministers will take precedence.
Safeguards
231. The duty will not remove any existing statutory duties or safeguards. While the duty is
intended to improve user focus by listed scrutiny bodies, and also encourage the adoption of user
focus by others, the Scottish Government does not intend that this should interfere, delay or
weaken existing scrutiny regimes.
Alternative approaches
232. The main alternative approach considered was to maintain the current statutory position.
There are already elements of excellent work on user focus carried out by various scrutiny
bodies. However this is not consistent across all scrutiny bodies. In addition, user focus should
14

Para 22, User Focus Action Group (UFAG) Report to Ministers:
http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/ActionGroups/UF
AGReport
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be the responsibility of the whole organisation if it is to be effectively embedded and
continuously developed. Current arrangements lack the strength to compel commitment across
an entire organisation, and limit the scope for a thorough and transparent account of scrutiny to
all stakeholders, especially users.
Consultation
233. The independent Crerar Review included substantial research and consultation on the
issue of user focus. There was substantial research (including research from the (then) Scottish
Consumer Council (now Consumer Focus Scotland). There were also a number of regional
workshops and events. These included:
•

working groups with Care Commission, Scottish Housing Regulator, SWIA, HMIE;

•

events with representative groups such as Community Care Providers Scotland
(CCPS), Scottish Federation of Housing Associations (SFHA) and Association of
Childminders.

234. The independent Crerar Review therefore concluded that this should be one of the five
principles which should govern the application and use of external scrutiny. “Scrutiny priorities
must reflect the public and user interest. Focusing external scrutiny outputs in a way that is more
meaningful to the public should be an overriding principle of any change and will assist both in
targeting external scrutiny and in informing stakeholders about performance.” 15
235. As part of the Scottish Government response to the Independent Crerar Review, five
action groups were set up by the Scottish Government. Of these one was the User Focus Action
Group (UFAG). UFAG was given the task of considering improvements to the user focus of
scrutiny bodies. Membership of the group was drawn from representatives from scrutiny bodies,
consumer organisations and service providers. Following the Parliamentary debate, which
accepted the Crerar principles, no further consultation has been undertaken.
Effects on equal opportunities
236. The introduction of better user focus in scrutiny will contribute to the overall scrutiny
improvement programme for which an EQIA has been prepared. There will be no detrimental
impact in terms of equal opportunities. The overall programme has identified key sectors where
inequality will be tackled through the suggested improvements.
Effect on human rights
237. The Scottish Government considers that the provisions in this Bill related to user focus
are wholly consistent with the European Convention on Human Rights. By ensuring user focus
in the work of all scrutiny bodies, this provision in the Bill provides clear features by which user
involvement can be proven.
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Effects on rural and island communities
238. The Government considers that the provisions in the Bill will be valuable in helping
service providers respond to the varied needs and circumstances on island and remote rural
communities. By ensuring a consistency in user focus amongst the scrutiny bodies, the duty and
the guidance will provide valuable experience and expertise which other public service delivery
agencies in Scotland can draw upon.
Effects on local government
239. The provisions on improving user focus in scrutiny will have no immediate impact on
how local government delivers its services. However, as the voice of the service user is reflected
in scrutiny practice, this may shape how some services are delivered in the longer term.
Effect on sustainable development
240. By encouraging the scrutiny bodies to focus on the user, rather than on their own
functions and organisational arrangements, the provisions in this Bill encourages them to work in
a more holistic manner. This clearly encourages sustainable development, and assists in building
well-targeted and more responsive public services in general.
Scrutiny: duty of co-operation
Policy background
241. Improving scrutiny requires changes to the way in which scrutiny is carried out. As part
of this, Scottish Ministers asked the Accounts Commission to work with those scrutiny bodies
that scrutinise local authorities and local authority services to find ways of reducing the burdens
on local authorities through the better planning and scheduling of service inspections. The
Accounts Commission and the relevant scrutiny bodies are making good progress in developing
a single corporate assessment and a shared risk assessment along with better scrutiny planning.
242. To highlight the importance placed on this work, and provide a sound basis for
progressing the new arrangements, a duty of co-operation will be placed on scrutiny authorities
that regulate, audit or inspect local authorities and local authority services. The duty will also
extend to scrutiny authorities that regulate, audit or inspect social services and health services.
243. Scheduled scrutiny bodies will be under a duty to co-operate and co-ordinate activity with
each other and, where appropriate, the Scottish Ministers. The purpose is to improve the way
these bodies’ scrutiny functions are exercised in relation to local authorities, social services and
health services, having regard to efficiency, effectiveness and economy. Improvements will be
expected to both reduce the burden of scrutiny and also improve the effectiveness of scrutiny in
relation to, for example, local authorities, by better planning and scheduling of inspections;
delivering a single corporate assessment through Best Value 2; and shared risk assessment and
scrutiny planning. Scheduled authorities will also be expected to share information to the extent
necessary (and legally permissible) for the purposes of complying with this duty.
244.

The duty has 2 main purposes:
46
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•

to signal the Government’s commitment to the principle that scrutiny bodies should
work together;

•

to ensure that the cultural change that we want to see in scheduled scrutiny bodies is
supported by a requirement to co-operate and co-ordinate activity with each other
and, where appropriate, the Scottish Ministers in relation to the regulation, audit or
inspection of local authorities, public services provided by them or on their behalf,
social services and health services including, for example, risk assessments, planning
and inspections.

245. In placing this duty on scheduled scrutiny authorities, the Scottish Government do not
constrain any individual authority’s right or ability to undertake scrutiny activity if it identifies
(or Ministers, by direction, consider) risk factors which it considers require immediate action.
246. In complying with the duty, scheduled authorities will be required to comply with any
directions given by the Scottish Ministers and to have regard to any guidance provided by the
Scottish Ministers. This will allow Ministers to, for example, require named authorities to carry
out joint risk assessments and ensure that relevant authorities adopt the new collaborative
working practices being developed by the Accounts Commission in relation to the scrutiny of
local authorities and, more generally, to ensure consistency of approach between scrutiny
authorities.
Alternative approaches
247. The main alternative approach considered was to rely on the willingness of scrutiny
authorities to participate in the new working practices. However, relying on the voluntary
approach does not recognise the criticality of reducing the burden on local authorities. A
statutory duty will ensure that the current spirit of co-operation is embedded into the scrutiny
bodies in their future work.
Consultation
248. There has been no separate consultation on these proposals. However, the independent
Crerar Review included substantial research and consultation on scrutiny improvement, and how
best to introduce a more proportionate approach to external scrutiny. The Crerar Review
recommended that “Ministers should identify and appoint an appropriate scrutiny body to
oversee the delivery of scrutiny programmes in local government, aiming to minimise
compliance burdens….A natural candidate would be the Accounts Commission.” 16
249. Ministers accepted this recommendation and, in March 2008, the Cabinet Secretary for
Finance and Sustainable Growth asked the Accounts Commission to find ways of reducing the
burdens on local authorities through the better planning and scheduling of service inspections 17 .
The Accounts Commission subsequently proposed a statutory duty of co-operation. This
proposal was supported by the relevant scrutiny authorities and local government.

16
17
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Effects on equal opportunities
250. The introduction of a duty to cooperate amongst scrutiny bodies will contribute to the
overall scrutiny improvement programme for which an EQIA has been prepared. There will be
no detrimental impact in terms of equal opportunities. The overall programme has identified key
sectors where inequality will be tackled through the suggested improvements.
Effect on human rights
251. The Scottish Government considers that the provisions in this Bill are wholly consistent
with the European Convention on Human Rights.
Effects on island communities
252. The Government considers that the provisions in the Bill will be valuable in helping
scrutiny bodies respond to the varied needs and circumstances on island and remote rural
communities in a more coordinated way. By ensuring cooperation scrutiny bodies will provide a
valuable example for other public service delivery agencies working in remote and rural areas.
Effect on local government
253. Once the new procedures have been agreed, local government should begin to see
scrutiny authorities take a more coordinated approach to the risk assessment of individual local
authorities. Each local authority will be subject to a shared risk assessment that will inform the
timing, scope and intensity of future inspection activity. Those local authorities which can
demonstrate that they are performing well and have a commitment to improvement will find that
their scrutiny burden is decreased.
Effects on sustainable development
254. The provisions in this Bill will encourage scrutiny bodies to cooperate more closely and
work in a more holistic manner. This clearly encourages sustainable development, and assists in
building well-targeted and more responsive public services in general.
Joint inspections
255. The Joint Inspection of Children’s Services and Inspection of Social Work Services
(Scotland) Act 2006 18 (“the 2006 Act”) enables Ministers to request HMIE jointly with SWIA,
the Care Commission and other improvement and scrutiny bodies (including NHS QIS) to
undertake joint inspections of children’s services. That Act provides the necessary legal powers
to enable these bodies to work together jointly, to access and share information for the purposes
of joint inspections and to share information under prescribed conditions with other inspectorates
where the information is necessary for the conduct of their service specific inspections. It
enabled, for instance, the successful piloting of inspection of child protection services to be
carried out by joint teams, led by HMIE. Joint working in other areas such as multi-agency
inspection of older people’s services has not been able to achieve the same level of integration,
18

2006 asp 3 http://www.opsi.gov.uk/legislation/scotland/acts2006/asp_20060003_en_1
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efficiency and effectiveness because of the issue of lawful access to the appropriate information
by the teams carrying out the inspections.
256. The Bill repeals the 2006 Act. In its place Part 6 makes specific provision for “joint
inspections” which enable Scottish Ministers to request two or more scrutiny bodies to work
together and with other scrutiny bodies on joint inspections of services for children and of other
relevant services and for the joint inspection teams to work in an integrated way, sharing
information where it is necessary and appropriate for the conduct of such inspections.
Effects on equal opportunities, local government, sustainable development etc.
257. Currently HMIe and SWIA along with the Care Commission, NHS QIS and other
scrutiny bodies where appropriate, can conduct joint inspections of child protection services. The
new duty requiring the scrutiny bodies to collaborate and undertake joint inspections on a wider
range of children’s and adult services will ensure an improved and more proportionate scrutiny
regime for service providers including local authorities.
258. This will benefit users of these services, their carer and families and to the public through
more consistent and better co-ordinated scrutiny of social care and social work services
(including services for children) and of healthcare services. Service providers, including local
authorities, will benefit from an improved scrutiny regime resulting from the reduction in the
number of scrutiny bodies and the extension of inspections conducted jointly by two or more
scrutiny bodies freeing up time for them to deliver improved outcomes for service users.
Effect on human rights
259. The Scottish Government considers that the powers for listed scrutiny bodies to conduct
joint inspections are wholly consistent with the European Convention on Human rights.
Effect on island communities
260. There is no specific effect on island communities arising out of the powers for listed
scrutiny bodies to conduct joint inspections.
Consultation
261. There has been no formal public consultation carried out on these proposals which aim to
reproduce those in the Joint Inspection of Children’s Services (Scotland) Act 2006 in relation to
children’s services and to extend the provisions to adult services.
262. Representative organisations are included in the engagement programme established by
the Government to discuss the proposals with external stakeholders of the existing bodies.
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Amendments to legislation on public finance and accountability
Policy background
263. The Bill provides for a number of amendments to the Public Finance and Accountability
(Scotland) Act 2000 (the “2000 Act”), mainly implementing relevant recommendations in the
report by the Scottish Commission for Public Audit (SCPA) on its Review of the Corporate
Governance of Audit Scotland. The review was prompted in part by a request from the board of
Audit Scotland to consider the implications of an examination of the governance arrangements of
the National Audit Office. Information on the main changes is set out below.
Appointment of the Auditor General for Scotland for a single non-renewable term of eight years
264. Current legislation places no restriction on the period of appointment of the Auditor
General and the requirement to vacate office on attaining the age of 65 was removed in 2007 in
response to an EU Directive prohibiting age discrimination. A single fixed term appointment is
now recognised in many countries as being appropriate for public auditors in that it emphasises
their independence and avoids the retirement age issue. The Government considers that a fixed
term of eight years, as recommended by the SCPA, strikes a reasonable balance between the
need for the office-holder to develop and pursue a programme of work and the risk of public
audit becoming too closely associated with the personality of one individual.
Appointment of non-executive members of Audit Scotland for a period of up to three years with
the possibility of a single re-appointment
265. Under the current legislation the Board of Audit Scotland consists of the Auditor General
for Scotland, the Chairman of the Accounts Commission and three other members appointed
jointly by the Auditor General and the Chairman on terms and conditions determined by the
Auditor General and the Chairman. Current good practice with regard to the corporate
governance of public bodies however would require that there should be a majority of nonexecutives on the body’s board and that those non-executives should be clearly independent of
the executive. The Government therefore agrees with the SCPA that the three “other” members
must not be members of staff of Audit Scotland or members of the Accounts Commission. The
Government also agrees with the SCPA that, in accordance with good practice, such
appointments should be made for a limited period of time by someone other than the board of
Audit Scotland. The period of up to three years with the possibility of one re-appointment is
consistent with arrangements for equivalent public audit bodies. The Government considers that
making the SCPA responsible for appointing the three “other” members and determining their
non-statutory terms and conditions would further enhance corporate governance.
Appointment by the SCPA of a non-executive Chair of Audit Scotland
266. The SCPA noted that Audit Scotland can currently appoint any member of the board to
preside at meetings and that, by convention, the Chairman of the Accounts Commission takes on
this role. Good practice in corporate governance however would suggest that the role of Chair
should be undertaken by a non-executive member. The Government considers that in this
particular case corporate governance would be further enhanced if the SCPA (and Audit
Scotland if SCPA’s appointed chair is not present) is required to appoint one of the three “other”
members to preside at these meetings.
50
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Defamation: absolute privilege for certain statutory reports by the Auditor General
267. For the purposes of the law of defamation, reports on accounts sent by the Auditor
General to Scottish Minsters and the results of examinations into the economy, efficiency and
effectiveness reported by the Auditor General to the Parliament are not currently absolutely
privileged. It is important for the Auditor General to be in a position to report frankly and openly
on matters within his/her remit and that he/she should be able to do so without fear of legal
challenge on the grounds of defamation. This is an argument which has been accepted for other
bodies which are in a similar position. Absolute privilege is a complete defence against
proceedings for defamation. The Government considers that the Auditor General should have
broadly similar protection to that afforded to the Comptroller and Auditor General, the Auditor
General’s UK equivalent, without the need for separate Parliamentary authority.
Power for the Auditor General to publish reports into economy, efficiency and effectiveness
268. Current legislation provides that the results of examinations into the economy, efficiency
and effectiveness with which bodies have used their resources may be reported by the Auditor
General to the Parliament. The Government’s view is that the legislation should also expressly
provide that the Auditor General may publish such reports.
Publication of accounts and reports sent to the Scottish Ministers by the Auditor General
269. Current legislation requires the Scottish Ministers to publish every account and related
report sent to them by the Auditor General. The purpose of the amendment is to disapply this
requirement if the accounts and reports are published by the audited body itself. In practice that
would normally mean the Scottish Ministers publishing only the accounts and reports relating to
the Scottish Government while those relating to other public bodies would be published by the
bodies concerned.
Defamation: absolute privilege for proceedings and publications of the Scottish Commission for
Public Audit
270. The SCPA (consisting of the Convener of the Parliament’s Public Audit Committee and
four other MSPs) was established under the 2000 Act. It is not however a parliamentary
committee. For the purposes of the law of defamation, statements made in proceedings of the
SCPA and publications by the SCPA are not absolutely privileged. The Government agrees with
the SCPA that its proceedings and publications should receive protection, similar to way in
which the proceedings and publications of Scottish parliamentary committees are absolutely
privileged. The purpose of the amendment is to make broadly equivalent legislative provision.
Alternative approaches
271. Maintaining the current position with regard to Audit Scotland and the Auditor General
was not considered to be an option. Good practice in corporate governance has evolved in the
period since the 2000 Act came into effect and the public and the Parliament would rightly
expect arrangements relating to Audit Scotland and the Auditor General to reflect the highest
standards.
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Consultation
272. There has been no separate public consultation on these specific proposals but the
Government has consulted Audit Scotland, the SPCB and the SCPA. Audit Scotland considered
that the structure of the Board of Audit Scotland could be reconstituted without amending the
primary legislation while both the SPCB and the SCPA expressed a preference for
responsibilities with regard to the appointment and terms and conditions of the non-executives
and chair to be given to the SPCB. There was otherwise general support for the proposed
amendments.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
273.

None of the amendments to the 2000 Act have any effect on equal opportunities etc.

PART SEVEN – MISCELLANEOUS AND GENERAL
274.

Part 7 of the Bill covers the following elements:
•

Charity trustees’ indemnity insurance

•

Other miscellaneous and ancillary provisions

Charity trustees’ indemnity insurance
275. These provisions amend the provisions in the Charities and Trustee Investment (Scotland)
Act 2005 to allow charities on the Scottish Charity Register to provide all their trustees with
indemnity insurance from charity funds. Trustee Indemnity Insurance (TII) is a personal
insurance that indemnifies charity trustees against the risk of personal liability arising from
breach of their duties. Prior to the 2005 Charities Act charities were able to pay for TII for all
their trustees from charity funds.
276. The 2005 Act restricts the payment of TII to fewer than half of the trustees. This
restriction is a result of section 67 of the 2005 Act, which sets out the conditions in which charity
trustees may receive remuneration, including that fewer than half the number of trustees may
receive remuneration. The definition of remuneration captures the provision of trustees with
indemnity insurance from charity funds, which means that charities may only legally provide up
to half their trustees with indemnity insurance. The Scottish Government is clear that this was an
unintended consequence of the legislation which has caused considerable concern amongst the
charity sector who felt that this would make it harder to attract and retain charity trustees.
277. The Bill amends the Charities and Trustee Investment (Scotland) Act 2005 to allow the
provision of TII to all charity trustees from charity funds. It does not alter the circumstances
under which any other types of remuneration may be provided – any other type of remuneration
to charity trustees can only be provided in accordance with the remuneration conditions,
including that no more than half of the charity trustees may receive remuneration. This is
achieved by adding TII to the list of circumstances in which charity trustees may receive
remuneration irrespective of the remuneration conditions.
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Alternative approaches
278. The only way to allow charities to provide all their trustees with TII from charity funds is
to amend the Charities and Trustee Investment (Scotland) Act 2005. Therefore the only other
option is to not amend the 2005 Act. This would mean that charities would continue to be unable
to provide all their trustees with TII from charity funds, and any difficulties this has been causing
charities in attracting and retaining charity trustees would continue. OSCR would have to
enforce this aspect of the 2005 Act and use their resources to take action against charities
breaching the provisions where necessary. Scottish charities would continue to be at a
disadvantage to English and Welsh charities, who can provide all their trustees with TII from
charity funds, and this difference could cause particular problems for charities that operate in
Scotland and England and Wales.
Consultation
279. The Office of the Scottish Charity Regulator (OSCR) has been consulted on the inclusion
of these provisions in the Public Services Reform (Scotland) Bill. No further consultation was
considered necessary because these provisions do not reflect a change in policy – they merely
correct an unintended consequence. The Scottish Government and OSCR have received
correspondence on this issue from a range of people including individuals, charities, umbrella
organisations and MSPs. All expressed concern at the restrictions the 2005 Act placed on the
provision of TII from charity funds and urged the Scottish Government to address the issue.
Effects on equal opportunities, human rights, island communities, local government, sustainable
development etc.
280. These provisions will allow charities to provide all their trustees with TII from charity
funds if they so wish. It does not place any requirements or costs on them. This will have no
specific impact on equal opportunities, island communities, local government or sustainable
development, although they may benefit indirectly if charities supporting these issues find it
easier to attract and retain trustees as a result of being able to provide all their trustees with TII.
Other miscellaneous and ancillary provisions
Amendment to the Local Government (Scotland) Act 1973
281. This provision makes a minor amendment to section 102(2A) of the Local Government
(Scotland) Act 1973 to repeal an obsolete reference. Consultation was not considered necessary.
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PÀIRT 3 – ALBA CHRUTHACHAIL
128. Tha an earrann seo den Mheòrachan Poileasaidh a’ sònrachadh nan amasan
poileasaidh air cùl stèidheachadh buidheann nàiseanta ùr airson nan ealan agus cultair, a’
gabhail a-steach nan gnìomhachasan cruthachail: Alba Chruthachail.
Sealladh air amasan poileasaidh
129. Tha Riaghaltas na h-Alba airson gum bi Alba na dhùthaich fìor chruthachail, gach
cuid an-dràsta agus san àm ri teachd, aig am bi dearbh-aithne nàiseanta làidir le ar n-ealan
agus ar cultar beothail a’ cuideachadh gu dealbh, cumadh agus mìneachadh a thoirt air.
130. Tha an Riaghaltas airson misneachd agus taic a thoirt do luchd-ealain, cleachdaichean
cruthachail agus iomairtean, còmhla ri àireamhan nas motha de dhaoine cruthachail a thàladh
a dh’Alba; agus ìomhaigh chultarail na h-Alba àrdachadh mar phàirt de chliù eadar-nàiseanta
nas fharsainge.
131. Tha an Riaghaltas airson dèanamh cinnteach gum bi cothrom aig àireamh cho mòr ’s
a ghabhas de dhaoine air obair luchd-ealain agus cleachdaichean cruthachail na h-Alba, agus
cuideachd gum bi cothrom air com-pàirteachadh anns a h-uile seòrsa tachartas ealain agus
cruthachail fosgailte do na h-uile. ’S e poileasaidh an Riaghaltais na h-ealain, cultar agus
cruthachadh a chuideachadh; agus ruigsinneachd, meas agus com-pàirteachadh a
mheudachadh a thaobh nan ealan, cultair agus cruthachaidh.
132. Ann an leasachadh nan amasan poileasaidh airson Alba Chruthachail, bheachdaich an
Riaghaltas gu cùramach air freagairtean ri co-chomhairle air dreachd Bhile Cultair, a chaidh
fhoillseachadh san Dùbhlachd 2006. 7 Bha seo ag iarraidh beachdan air na molaidhean airson
aon bhuidheann poblach reachdail airson nan ealan agus cultair, a bhios air ainmeachadh mar
Alba Chruthachail. 8 Bheachdaich an Riaghaltas cuideachd air toradh Coimisean a’ Chultair,
a chaidh a stèidheachadh rè seisean Pàrlamaid 2003-07, leis a’ chiad aithisg air a
foillseachadh san Ògmhios 2005. 9
Amasan poileasaidh
133. Tha an Riaghaltas den bheachd gum bi amasan poileasaidh airson nan ealan agus
cultair air an coileanadh nas fheàrr tro stèidheachadh aon bhuidheann poblach nàiseanta. Tha
7

Dh’fhoillsich Riaghaltas na h-Alba dreachd Bhile Cultair (Alba) agus dreachd stiùireadh na chois airson cochomhairle air 14 Dùbhlachd 2006, a’ sireadh bheachdan bho na buidhnean air an toireadh am Bile buaidh agus
bho dhuine sam bith eile le com-pàirt sa chùis. A thuilleadh air a sgaoileadh gu farsaing, dh’fhaoidte lethbhric
de na sgrìobhainnean co-chomhairleachaidh agus stiùiridh iarraidh agus bha an sgrìobhainn air fhoillseachadh
air làrach-lìn Riaghaltas na h-Alba.
8
Bha Bile Alba Chruthachail air a thoirt a-steach don Phàrlamaid air 12 Màrt 2008 agus bha deasbad Ìre 1 ann
air 18 Ògmhios 2008. Aig an deasbad sin, bha a’ Phàrlamaid taiceil san fharsaingeachd do phrionnsabalan a’
Bhile ach chaidh bhòtadh an aghaidh an rùin ionmhasail a bhuineadh don Bhile, a’ toirt air tuiteam. An dèidh
don Bhile tuiteam, cho-dhùin Riaghaltas na h-Alba nach atharraicheadh e a rùn a bhith a’ cumail a’ dol leis a’
mholadh airson Alba Chruthachail a stèidheachadh mar bhuidheann reachdail tro Bhile Ath-leasachadh
Sheirbheisean Poblach (Alba).
9
http://www.culturalcommission.org.uk/cultural/files/Final%20Final%20Report%20June%2005.pdf
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an dòigh-obrach seo eadar-dhealaichte ris an dòigh a tha ann an-dràsta, le dà bhuidheann
poblach nàiseanta: Comhairle Ealain na h-Alba agus Sgrion na h-Alba. Tha an Riaghaltas a’
sùileachadh gum bi gnìomhan ùra agus nas fharsainge aig Alba Chruthachail na bha aig na
buidhnean a bha ann roimhe. Feumaidh e cuideachd sgilean, fiosrachadh, eòlas agus
dòighean-obrach ùra a thoirt gu buil gus na gnìomhan sin a choileanadh. Bheir na gnìomhan
agus sgilean a bharrachd cothrom do dh’Alba Chruthachail sealladh soilleir fhaighinn air
farsaingeachd nan ealan agus cultair an Alba.
134. Gus sealltainn a’ phàirt chudromach a dh’iarradh an Riaghaltas a bhith aig na h-ealain
agus cultar fhathast anns an dùthaich seo, bidh Alba Chruthachail na Bhuidheann Poblach
Neo-roinneil (NDPB) reachdail. Tha Pàirt 3 den Bhile a’ stèidheachadh na buidhne ùire agus
a’ sònrachadh nan gnìomhan coitcheann agus comhairleachaidh a bhios aige. Tha ullachadh
ann cuideachd airson Comhairle Ealain na h-Alba a sgaoileadh. Bidh Sgrion na h-Alba, aig a
bheil bun-reachd eadar-dhealaichte bho Chomhairle Ealain na h-Alba, air a sgaoileadh aig an
aon àm, ach air dhòigh neo-reachdail. Gluaisidh luchd-obrach, maoin agus fiachan gach
buidheann gu Alba Chruthachail nuair a thèid a stèidheachadh mar NDPB reachdail ùr.
135. Tha an Riaghaltas cinnteach gur e aon bhuidheann co-aonaichte an dòigh as fheàrr air
amasan poileasaidh a choileanadh oir tha na h-ealain agus cultar, chan ann a-mhàin an Alba
ach air feadh an t-saoghail, daonnan a’ fàs mar a tha dòighean-obrach agus mìneachaidhean
cruthachail air an ceasnachadh agus air am mìneachadh às ùr. ’S e eisimpleir den seo na healain didseatach, a tha air fàs gu luath anns an 20 bliadhna a chaidh seachad, air an
stiùireadh le teicneòlas ùr. Feumaidh seo dòigh structarail eadar-dhealaichte a bheir taic do
na h-ealain, cultar agus cruthachadh: dòigh-obrach a tha a’ tuigsinn na dh’fhaodadh iad a
chur ri gach pàirt den chomann-shòisealta agus den eaconamaidh. Tha e cuideachd a’
ciallachadh gum feum dòighean-obrach Alba Chruthachail, agus a bhunait sgilean, a bhith
sùbailte agus mothachail air roinn mheasgaichte a tha ag atharrachadh gu luath.
136. Tha an Riaghaltas a’ moladh, taobh a-staigh Pàirt 3 den Bhile, na gnìomhan
coitcheann a tha aig Comhairle Ealain na h-Alba agus Sgrion na h-Alba a chur còmhla ann an
Alba Chruthachail oir tha ceanglaichean cudromach eadar an dà bhuidheann. Tha bunait
sgilean mòr aca mar-thà a tha an Riaghaltas den bheachd a ghabhadh amalachadh, togail air,
agus a cho-òrdanachadh nas fheàrr gus coinneachadh ri feuman na roinne. Tha an dà
bhuidheann a’ dèanamh obair cho-ionann ann an tagradh agus comhairleachadh airson nan
ealan, cultair agus cruthachaidh; agus obair dheatamach a thaobh solarachadh agus riaghladh
maoineachadh poblach. Ach, ’s urrainn do dh’Alba Chruthachail barrachd a dhèanamh. Bidh
a ghnìomhan san fharsaingeachd a’ stèidheachadh buidheann sònraichte air uidheamachadh
nas fheàrr airson taic a thoirt do luchd-ealain agus luchd-cruthachaidh de gach seòrsa agus
buannachdan nan ealan agus cultair san fharsaingeachd a leudachadh agus a mheudachadh.
Tha seo a’ gabhail a-steach na tha iad a’ cur ri adhartachadh agus leasachadh ar cultar
nàiseanta agus an àite a tha aige anns an raon eadar-nàiseanta.
137. Tha am moladh airson gnìomhan Comhairle Ealain na h-Alba agus Sgrion na h-Alba
a thoirt còmhla ann an Alba Chruthachail cuideachd a rèir amas poileasaidh an Riaghaltais
san fharsaingeachd airson ath-leasachadh sheirbheisean poblach. Tha an Riaghaltas seo
airson dèanamh cinnteach gum bi seirbheisean poblach den ìre as àirde air an lìbhrigeadh do
dhaoine an Alba, agus air an lìbhrigeadh ann an dòigh cho comasach, èifeachdach agus
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follaiseach ’s a ghabhas gu na daoine a tha gan cleachdadh. A thaobh nan ealan agus cultair,
tha “èifeachdas” cuideachd a’ ciallachadh a bhith a’ cuideachadh gus dèanamh cinnteach
gum bi maoineachadh poblach air a chuimseachadh cho dìreach ’s a ghabhas air luchd-ealain,
cleachdaichean cruthachail agus iomairtean, chan ann air siostaman agus modhan rianachd.
Gnìomhan san amharc airson Alba Chruthachail
138. Gus na h-amasan poileasaidh gu h-àrd a lìbhrigeadh, bidh na gnìomhan a leanas aig
Alba Chruthachail:
•

aithneachadh, leasachadh agus cuideachadh càileachd agus sàr-mhathas anns na healain agus cultar bho dhaoine a tha an sàs ann an tachartasan ealain agus obair
chruthachail eile;

•

adhartachadh air tuigse, meas agus tlachd anns na h-ealain agus cultar;

•

misneachadh àireamh cho mòr ’s a ghabhas de dhaoine a bhith a’ cleachdadh agus
a’ gabhail pàirt anns na h-ealain agus cultar

•

coileanadh, cho fad ’s a ghabhas dèanamh, luach agus buannachdan, (gu sònraichte,
luach agus buannachdan nàiseanta agus eadar-nàiseanta) nan ealan agus cultair;

•

misneachadh agus cuideachadh tachartasan ealain agus obair chruthachail eile a tha
a’ cur ri tuigse air cultar nàiseanta na h-Alba;

•

adhartachadh agus cuideachadh gnìomhachasan agus obair malairt eile le prìomh
chudrom a bhith a’ cleachdadh sgilean cruthachail.

Aithneachadh, cuideachadh agus leasachadh càileachd agus sàr-mhathas anns na h-ealain
agus cultar bho dhaoine a tha an sàs ann an tachartasan ealain agus obair chruthachail eile.
139. Bidh aithneachadh, cuideachadh, agus leasachadh, càileachd agus sàr-mhathas bho
dhaoine a tha an sàs ann an iomairtean ealain agus cruthachaidh na ghnìomh chudromach
airson Alba Chruthachail. Buinidh e gu h-àraidh do dh’amas poileasaidh an Riaghaltais a
bhith a’ dèanamh cinnteach gum bi luchd-ealain agus cleachdaichean cruthachail na h-Alba
aig cridhe obair na buidhne ùire. Bheir sin a-rithist taic do rùn iomlan an Riaghaltais, ’s e sin
seirbheisean Riaghaltais agus poblach a chuimseachadh air cruthachadh dùthaich nas
soirbheachaile, le cothroman do dh’Alba air fad a bhith a’ soirbheachadh, tro mheudachadh
air fàs eaconamach seasmhach anns an t-seagh as fharsainge. Gheibh Alba Chruthachail air
cothroman fhosgladh suas do luchd-ealain de gach seòrsa a bhith a’ cur ri Alba nas làidire
agus nas beothaile.
140. Mar a tha a’ tachairt an-dràsta airson Comhairle Ealain na h-Alba agus Sgrion na hAlba, bidh Alba Chruthachail air leth bho Mhinistearan anns gach nì a bhuineas do
bhreithneachadh ealain agus cruthachaidh, le bhith a’ co-dhùnadh ciamar as fheàrr a
chuidicheas iad luchd-ealain agus cleachdaichean cruthachail anns na tha a’ iad a’ dèanamh –
a’ cruthachadh. Tha seo air a chur ann an ullachaidhean earrann 30(2) den Bhile. Tha an
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Riaghaltas den bheachd gu bheil an neo-eisimeileachd seo riatanach airson cruthachadh
suidheachadh nàiseanta anns am bi obair air leth tàlantach agus sàr-mhath a’ dol air adhart an
Alba.
Adhartachadh tuigse, meas agus tlachd anns na h-ealain agus cultar
141. Ann an adhartachadh tuigse, meas agus tlachd anns na h-ealain agus cultar, cumaidh
gnìomh Alba Chruthachail a’ dol na prìomh dhreuchdan a tha aig Comhairle Ealain na hAlba agus Sgrion na h-Alba ann a bhith a’ toirt taic ionmhasail agus comhairleachaidh do
luchd-ealain, cleachdaichean cruthachail agus iomairtean cruthachail. Ann an coileanadh na
gnìomha seo, bidh e a’ cur ri chèile frèaman taice (gach cuid maoineachadh agus comhairle
air sàr chleachdadh/ cleachdadh as fheàrr) do na buidhnean a tha ann, agus cuideachadh cobhanntachdan no buidhnean ùra a tha an sàs ann an obair agus iomairtean cruthachail.
142. Coileanaidh Alba Chruthachail a’ ghnìomh seo agus na gnìomhan coitcheann eile
cuideachd le bhith ag obair tro bhuidhnean ealain agus cultair nàiseanta, roinneil agus
ionadail eile air adhartachadh tuigse, meas agus tlachd anns na h-ealain agus cultar. Nì e seo
le bhith a’ cuideachadh com-pàirtichean lìbhrigidh eile, a’ gabhail a-steach buidhnean
Riaghaltais, ionnsachadh fad-beatha agus foghlam ionadail, agus buidhnean Dealbhadh
Coimhearsnachd. Gabhaidh an taic a bhios Alba Chruthachail a’ solarachadh a-steach
maoineachadh dìreach agus comhairle air sàr chleachdadh agus deagh chleachdadh do na
diofar bhuidhnean seo.
143. Bheir Alba Chruthachail taic don roinn cuideachd tro a dhreuchd mar phrìomh
bhuidheann comhairleachaidh do Mhinistearan na h-Alba air cùisean a bhuineas do na healain agus cultar. Mar am buidheann poblach nàiseanta airson nan ealan agus cultair, le na
sgilean agus an eòlas iomchaidh gu lèir ann an aon àite, ’s e Alba Chruthachail as
freagarraiche gach cuid airson maoineachadh poblach agus sàr chomhairle a stiùireadh, agus
Ministearan a chomhairleachadh air poileasaidhean ri teachd. Ann an coileanadh na h-obrach
seo, bidh an Riaghaltas cuideachd airson gur e Alba Chruthachail prìomh thagraiche ealan
agus cultar na h-Alba, thar gach roinn agus pàirt de chomann-shòisealta agus eaconamaidh na
h-Alba. Dh’fhaodadh eisimpleirean air mar a dhèanadh e seo gabhail a-steach Alba
Chruthachail a’ foillseachadh na dh’fhaodas na h-ealain agus cultar a chur ri prògraman
slàinte coimhearsnachd, agus a’ comhairleachadh Mhinistearan air ciamar a mheudaichear air
tro dhiofar roinnean poileasaidh; no tron pàirt a tha aig cruthachaidh ann an leasachadh
dhòighean-obrach ùr-ghnàthach agus farpaiseach.
Misneachadh àireamh cho mòr ‘s a ghabhas de dhaoine a bhith a’ cleachdadh agus a’
gabhail pàirt anns na h-ealain agus cultar
144. Nì Alba Chruthachail saothair gus cothroman cruthachail a thoirt do dhaoine den huile aois agus anns gach suidheachadh. Tha taic aig a’ ghnìomh seo aig earrann 27(2) cocheangailte ri iomadachd nan daoine a tha a’ cleachdadh agus a’ gabhail pàirt anns na healain agus cultar. Bidh am buidheann ùr a’ tuigsinn gu bheil daoine agus coimhearsnachdan
air feadh Alba a’ cur meas air spòrs, sàsachadh agus brosnachadh cruthachail gach cuid a’
coimhead agus a’ com-pàirteachadh anns na h-ealain agus cultar. Tha luchd-amhairc agus
luchd-compàirt a’ faighinn a-mach gun urrainn do shuidheachaidhean cultarail cur gu mòr ri
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càileachd am beatha. Faodar cor agus soirbheachadh ionadail, nàiseanta agus pearsanta a
thoirt air adhart mar seo.
Coileanadh cho fad ’s a ghabhas dèanamh, luach agus buannachdan (gu sònraichte luach
agus buannachdan nàiseanta agus eadar-nàiseanta) nan ealan agus cultair
145. Far an gabh e dèanamh, bidh Alba Chruthachail cuideachd a’ cur ri cliù ealan agus
cultar na h-Alba tro a dhreuchd mar phrìomh thagraiche aig ìre nàiseanta agus eadarnàiseanta. Tha comas aig an roinn chruthachail cur gu mòr ri ar soirbheachadh nàiseanta ann
an iomadh dòigh dhìreach agus neo-dhìreach. Dh’fhaodadh iad gabhail a-steach cuid de
ghnìomhachasan cruthachail a bhith a’ fàs, na dh’fhaodas saoghal ealain agus cultair beothail
a chur ri turasachd no ri tasgadh eaconamach ann an sgìre, no mar a dh’fhaodas compàirteachadh anns na h-ealain piseach a thoirt air slàinte agus deagh chor. Tha fianais
shoilleir 10 air an deagh atharrachadh a dh’fhaodas obair chultarail agus chruthachail de gach
seòrsa a thoirt air coimhearsnachdan ionadail agus nàiseanta.
146. Ann an coileanadh na gnìomha seo, bidh an Riaghaltas cuideachd airson gum bi
prìomh phàirt aig Alba Chruthachail gu h-eadar-nàiseanta. Feumaidh Alba daoine a thàladh
airson fuireach, ionnsachadh, obair, tadhal, malairt agus cur an seilbh ann am margadh
saoghail a tha a’ sìor fhàs farpaiseach agus dùbhlanach. Tha riaghladh cliù na h-Alba mar
dhùthaich ùr le dearbh-aithne nàiseanta shònraichte agus bheothail na phrìomh amas de
Fhrèam Eadar-nàiseanta Riaghaltas na h-Alba. ’S e ealan agus cultar na h-Alba aon de na hinnealan as cumhachdaiche airson seo a choileanadh, agus bidh e an urra ri Alba
Chruthachail an dà raon sin adhartachadh aig ìre eadar-nàiseanta. Mar eisimpleir,
cruthaichidh e cothroman airson cleachdaidhean ealain na h-Alba a thaisbeanadh air feadh an
t-saoghail, agus co-iomairtean le companaidhean cleas aig a bheil cliù eadar-nàiseanta agus
le làraich ealain. Cuidichidh Alba Chruthachail cuideachd le bhith a’ filleadh obair ealain
agus cultair a-steach do dhòigh-obrach eadar-nàiseanta an Riaghaltais san fharsaingeachd, tro
obrachadh còmhla ri prìomh bhuidhnean eile mar VisitScotland agus Comhairle Bhreatainn
an Alba.
Misneachadh agus cuideachadh tachartasan ealain agus obair chruthachail eile a tha a’ cur
ri tuigse air cultar nàiseanta na h-Alba
147. ’S e amas poileasaidh na gnìomha seo gum bi Alba Chruthachail a’ brosnachadh
cruthachadh sam bith a chuireas ri ar tuigse choitcheann air ar cultar nàiseanta shònraichte
anns an t-seagh as fharsainge – mar dhòigh-beatha. Tha e do-sheachanta gum bi toradh ealain
agus cruthachaidh a’ riochdachadh, a’ mìneachadh, a’ rannsachadh, a’ co-fhreagairt agus aig
amannan a’ deasbad cultar na h-Alba. Ann a bhith a’ dèanamh seo tha e fhèin a’ cur ris a’
chultar sin agus tha e na phàirt dheth. ’S dòcha nach leasaich iomairtean ealain agus
cruthachaidh an cultar nàiseanta, oir faodaidh iad a bhith ga chàineadh no a’ toirt droch
bheachd air, ach tha iad feumail airson ar tuigse air a’ chultar nàiseanta san fharsaingeachd a
10

Faic ceanglaichean ri Sgrùdadh Litreachais 2004 aig ww.scotland.gov.uk/Publications/2004/08/19784/41507
[Link no longer operates]

agus Sgrùdadh Litreachais 2008 aig
www.scottisharts.org.uk/resources/publication/research/pdf/SAC%20Lit%20Review%20Executive%20Summar
y.pdf agus cuideachd stòr-dàta Impact aig www.impact.arts.gla.ac.uk
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leudachadh. Bidh e an urra ri Alba Chruthachail breithneachadh gach latha ciamar a
lìbhrigeas e a ghnìomhan anns an t-suidheachadh fharsaing seo. Dh’fhaodadh misneachadh
agus cuideachadh iomairtean ealain agus cruthachaidh eile a bhith ann an iomadh dòigh –
bho stiùireadh coitcheann, gu maoineachadh dìreach.
Adhartachadh agus cuideachadh gnìomhachasan agus obair malairt eile leis a’ phrìomh
chudrom air cleachdadh sgilean cruthachail
148. ’S e gnìomh Alba Chruthachail a bhith a’ cuideachadh nan gnìomhachasan
cruthachail 11 fàs gu soirbheachail, ag obair an co-roinn ri buidhnean buntainneach eile. Tha
roinn ghnìomhachasan cruthachail shoirbheachail cudromach a thaobh soirbheachadh
eaconamach na h-Alba agus adhartachadh air dearbh-aithne nàiseanta na h-Alba. Ann an
cuideachadh nan gnìomhachasan cruthachail, ’s e dleastanas Alba Chruthachail a bhith a’
solarachadh rannsachadh, fiosrachadh agus tagradh; agus a’ cur ri leasachadh poileasaidh
thar gach gnìomhachas agus obair malairt eile, leis a’ phrìomh chudrom air cleachdadh
sgilean cruthachail, gus an cruthaich an roinn bun-bheachdan làidir agus ùr-ghnàthach. Bidh
an obair seo na phàirt cudromach de chom-pàirteachais le buidhnean eile aig a bheil am
mion-eòlas a dh’fheumar ann am bun-structar agus fàs gnìomhachais12 . Bidh Alba
Chruthachail cuideachd os cionn co-òrdanachadh taic do na gnìomhachasan cruthachail gus
am faigh iad air fàs agus soirbheachadh, ag obair còmhla ri buidhnean buntainneach eile.
Bidh na prìomh bhuidhnean eile sin a’ solarachadh sheirbheisean a bhios a’ leasachadh
seirbheisean Alba Chruthachail. ’S e dleastanas nam buidhnean iomairt a bhith ag
aithneachadh agus a’ leasachadh roinnean fàis taobh a-staigh nan gnìomhachasan cruthachail,
agus a’ meudachadh air comas eaconamach obraichean taobh a-staigh nan gnìomhachasan
cruthachail. Bidh ùghdarrasan ionadail fhathast cudromach ann an cuideachadh
ghnìomhachasan cruthachail taobh a-staigh nan sgìrean aca, agus an dleastanasan airson na
Business Gateways. Bidh am buidheann sin a’ toirt comhairle gnìomhachais coitcheann do
luchd-tionnsgain cruthachail, agus gan treòrachadh gu àiteachan eile anns am faighear taic
agus comhairle speisealta a bheir cuideachadh dhaibh gus an soirbhich an gnìomhachas aca.
Tha an Riaghaltas a’ sùileachadh gun dèan an obair com-pàirteachais seo cinnteach gun toir
na gnìomhachasan cruthachail an taic as motha do shoirbheachadh eaconamach na h-Alba
agus a leudachadh san àm ri teachd.
Suidheachadh riaghlaidh
Bòrd Alba Chruthachail
149. Mhol grunn de luchd-freagairt na co-chomhairle air an dreachd Bhile Cultair gum bu
chòir riochdairean a bhith air Bòrd Alba Chruthachail bho earrannan sònraichte de roinn nan
ealan agus cultair, no bho roinnean eile. Bha molaidhean ann cuideachd gum bu chòir compàirtean deamografach san fharsaingeachd a bhith air an comharrachadh air a’ Bhòrd.
11

Chleachd am mìneachadh làithreach Roinn a’ Chultair, nam Meadhanan agus Spòrs a’ gabhail a-steach 13
gnìomhachasan agus tha e aig www.culture.gov.uk/what-we-do/creative-industries/default.aspx
12

Bha prionnsabalan a’ chom-pàirteachais seo air an deasbad agus air an aontachadh le na buidhnean lìbhrigidh
buntainneach mus deach am Bile seo a thoirt a-steach, agus chaidh fhoillseachadh gu poblach air 5 Gearran
2009.
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Bheachdaidh an Riaghaltas gu cùramach air na molaidhean sin. Tha e ag aontachadh gum bu
chòir Alba Chruthachail a bhith air a stiùireadh le buidheann measgaichte de dhaoine, le sàr
eòlas farsaing eatorra air poileasaidh agus dòighean-obrach nan ealan agus cultair, a’ cur
luchd-ealain agus cleachdaichean cruthachail aig cridhe obair Alba Chruthachail. Còmhla ri
sin, feumaidh am Bòrd am measgachadh de sgilean farsaing a tha air iarraidh airson
buidheann poblach – mar eisimpleir sgilean gnìomhachais, riaghladh corporra, agus eòlas air
stiùireadh bhuidhnean nàiseanta no eadar-nàiseanta. Bu chòir tuigse a bhith aig a’ Bhòrd
cuideachd air iomadachd nan daoine agus nam buidhnean a tha a’ cur ri cultar agus dearbhaithne nàiseanta na h-Alba.
150. Feumar am measgachadh sgilean sin ma tha Bòrd Alba Chruthachail a’ dol a làn
choileanadh a dhleastanas a bhith a’ stiùireadh obrachadh comasach agus èifeachdach na
buidhne ùir, agus gnìomh “dùbhlain” a thoirt do dh’àrd-sgioba-gnìomha Alba Chruthachail.
Ach chan eil an Riaghaltas a’ smaoineachadh gum bi seo air a choileanadh tro àiteachan a
“ghlèidheadh” do bhuidhnean sònraichte no raointean eòlais air a’ Bhòrd. Bidh cur an
dreuchd air Bòrd Alba Chruthachail fo smachd mhodh dhreuchdan poblach iomlan a tha ag
amas air dèanamh cinnteach gum bi na sgilean ceart airson a’ Bhùird air am fastadh ann an
dòigh chothromach, fhosgailte agus fhollaiseach.
Cumhachdan treòrachaidh do Mhinistearan
151. Bha mòran de luchd-freagairt na co-chomhairle iomagaineach a thaobh nam
molaidhean san dreachd Bhile airson cumhachdan treòrachaidh a thoirt do Mhinistearan na hAlba thairis air Alba Chruthachail, gun fhios nach buineadh na cumhachdan sin ris an neoeisimeileachd aige ann am breithneachadh ealain agus cruthachaidh. Mar a chaidh a
mhìneachadh gu h-àrd, tha ullachadh sònraichte ann am Pàirt 3 den Bhile seo a’ toirt saorsa
do dh’Alba Chruthachail ann am breithneachadh ealain agus cruthachaidh. Tha cumhachd
treòrachaidh do Mhinistearan thairis air buidhnean poblach na eileamaid chumanta de
shiostaman riaghlaidh, agus na phàirt den chunntachalachd a tha aig buidhnean poblach, tro
Mhinistearan, don Phàrlamaid. Tha sin a’ ciallachadh gum faod Ministearan iarraidh air
buidheann poblach gnìomhan sònraichte a dhèanamh às leth an Riaghaltais – a thaobh Alba
Chruthachail, na 6 gnìomhan air an sònrachadh gu h-àrd – le cunntachalachd do Mhinistearan
airson nan gnìomhan sin a lìbhrigeadh gu soirbheachail. Ach chan eil cumhachd treòrachaidh
a’ ciallachadh Ministearan a’ toirt treòrachadh làitheil don bhuidhinn phoblaich air ciamar a
lìbhrigeas e na gnìomhan sin – mar eisimpleir, ann an co-dhùnadh cò na buidhnean no luchdealain fa leth a gheibh maoineachadh. Tha Ministearan ag aontachadh gum feum Alba
Chruthachail neo-eisimeileachd ealain agus cruthachaidh ann na coileanadh am prìomh
ghnìomhan. Tha Riaghaltas na h-Alba a’ sùileachadh gum bi taic aig a’ phrionnsabal seo
fhathast bhon h-uile pàrtaidh anns a’ Phàrlamaid.
Modhan eile
152. Mus do cho-dhùin e gur e aon bhuidheann nàiseanta airson nan ealan agus cultair an
dòigh as fheàrr airson amasan poileasaidh a lìbhrigeadh, rinn an Riaghaltas sgrùdadh air
modhan freagarrach eile. B’ e dòighean eile air an deach beachdachadh: cumail an
suidheachadh a tha ann an-dràsta; cruthachadh dà bhuidheann ùr, agus cruthachadh Alba
Chruthachail neo-reachdail.
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Cumail an status quo
153. Gu ruige seo tha Comhairle Ealain na h-Alba agus Sgrion na h-Alba air taic
èifeachdach a thoirt sna raointean aca fhèin (buidhnean ealain; film agus na gnìomhachasan
sgrion san fharsaingeachd) tro mhaoineachadh, stiùireadh agus taic phrataigeach eile.
Dh’fhaoidte cumail a’ dol leis an t-suidheachadh a tha ann an-dràsta. Ach sheall freagairtean
ri co-chomhairle a’ Bhile Cultair a tha san amharc gun robh roinn nan ealan agus cultair fhèin
ag iarraidh atharrachadh structair.
154. Mar a chaidh aithris, tha an Riaghaltas den bheachd gum faod aon bhuidheann
amalaichte a bhith nas mothachaile agus nas èifeachdaiche ann an coinneachadh ri feuman
roinn fìor mheasgaichte a tha daonnan a’ fàs. Tha na cuspairean a bha air an cleachdadh
roimhe airson diofar roinnean ealain a mhìneachadh, agus an dòigh sa bheil an roinn air a heagrachadh, air atharrachadh agus fhathast ag atharrachadh gu luath. Cuiridh aon bhuidheann
amalaichte na sgilean iomchaidh gu lèir ann an aon àite, le comas air sgilean agus eòlas a
mheasgachadh, agus cur ris a’ bhunait sgilean mhòr a tha taobh a-staigh Comhairle Ealain na
h-Alba agus Sgrion na h-Alba.
155. Còmhla ri sin, tha aon bhuidheann poblach nas comasaiche air siostaman agus
modhan gnìomhachais nas èifeachdaiche (mar eisimpleir, siostaman riaghladh thabhartasan)
a chur ri chèile na dà bhuidheann eadar-dhealaichte. San fhad-ùine, bheir seo cothrom air
airgead poblach bho rianachd a dh’fhaodar a chuimseachadh a dh’ionnsaigh luchd-ealain
agus cleachdaichean cruthachail. Tha barrachd fiosrachaidh mun seo sa Mheòrachan
Ionmhasail.
Buidhnean ùra
156. B’ e dòigh eile barrachd air aon bhuidheann a stèidheachadh airson lìbhrigeadh nan
gnìomhan a mhol Ministearan airson Alba Chruthachail. Chaidh aon mhodail airson seo a
dhèanamh a chur ri chèile le “Coimisean a’ Chultair”, a chaidh a stèidheachadh rè seisean
Pàrlamaid 2003-07, leis an aithisg aige air a foillseachadh san Ògmhios 2005. Mhol an
aithisg seo buidheann leasachaidh ùr, “Cultar Alba” airson gach pàirt den roinn ealain agus
cultair a thoirt còmhla mar mheadhan dealbhaidh ro-innleachdail airson na roinne. Chaidh
buidheann eile, “Maoin Cultair” a mholadh le uallach airson aon mhaoin leasachaidh, agus
airson iomairt a bhrosnachadh, taobh a-staigh na roinne.
157. Thathar den bheachd gu bheil an dòigh seo ion-dhèanta, ach neo-riatanach. Mar a
chaidh aithris roimhe, tha an Riaghaltas den bheachd gum bi aon bhuidheann comasach air
gach gnìomh a tha san amharc airson Alba Chruthachail a choileanadh ann an dòigh nas
eagraichte. Bidh Alba Chruthachail mar bhuidheann nàiseanta amalaichte nas freagarraiche
airson sealladh farsaing a thoirt air na h-ealain, cultar agus cruthachadh – gach cuid
poileasaidh agus dòighean-obrach – aig ìre nàiseanta. Cha lùghdaich seo an t-sreath de
bhuidhnean poblach, prìobhaideach agus saor-thoileach eile aig a bheil pàirt cuideachd ann
an leasachadh poileasaidh agus ro-innleachd san àm ri teachd. Ach bidh Ministearan a’
sùileachadh gum bi Alba Chruthachail, mar phrìomh bhuidheann comhairleachaidh an
Riaghaltais, a’ cruinneachadh agus a’ co-òrdanachadh eòlas tro bhuidhnean agus roinnean
eile.
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158. Mar a chaidh aithris cuideachd, chan eil an Riaghaltas den bheachd gu bheil cumail
dà bhuidheann eadar-dhealaichte riatanach mar thoradh air a rùn poileasaidh san
fharsaingeachd airson sìmpleachadh, chan e meudachadh, air an àireamh de bhuidhnean san
roinn phoblaich. Mar an status quo, cha toir dà bhuidheann eadar-dhealaichte cothrom air na
siostaman agus modhan gnìomhachais nas eagraichte agus nas comasaiche a bhios ann an
aon bhuidheann poblach amalaichte.
Buidheann neo-reachdail
159. B’ e an treas dòigh eile air an do bheachdaich an Riaghaltas Alba Chruthachail a
stèidheachadh air dhòigh neo-reachdail. Faodar buidhnean poblach ùra a chruthachadh, mar
eisimpleir, le bhith a’ stèidheachadh companaidh earranta a bhuineadh gu h-iomlan do
Mhinistearan na h-Alba; no mar bhuidheann-gnìomha a bhiodh fhathast na phàirt den Àrdstiùireachas ann an Riaghaltas na h-Alba gun inbhe laghail dha fhèin. Ach tha an Riaghaltas
a’ tuigsinn cho cudromach ’s a tha inbhe NDPB reachdail Alba Chruthachail do roinn nan
ealan agus cultair fhèin. Sheall freagairtean ri co-chomhairle an dreachd Bhile Cultair taic
airson buidheann ùr a bha cudromach gu leòr airson a bhith air a stèidheachadh a rèir reachd.
160. Mar phàirt den bhunait reachdail airson Alba Chruthachail, tha an Riaghaltas air
ullachadh a chur sa Bhile seo aig earrann 30(2) a tha a’ toirt dha neo-eisimeileachd ann am
breithneachadh ealain agus cruthachaidh. Tha na h-adhbharan poileasaidh airson seo air am
mìneachadh gu h-àrd. Ach, leis an tomhas mhòr neo-eisimeileachd a bhios aig Alba
Chruthachail a thaobh breithneachaidh, tha an Riaghaltas cuideachd a’ faireachdainn gu bheil
e iomchaidh gum biodh a ghnìomhan agus a chumhachdan fo smachd sgrùdadh dìreach le
Pàrlamaid. ’S e inbhe reachdail a-mhàin a cheadaicheas an làn sgrùdadh seo. Airson nan
adhbharan sin, dhiùlt an Riaghaltas roghainnean neo-reachdail airson stèidheachadh Alba
Chruthachail.
Co-chomhairle
161. Chaidh dèiligeadh roimhe seo ri cuid de na prìomh cheistean a bha air an togail sa
cho-chomhairle, agus ri freagairtean an Riaghaltais riutha ann am Pàirt 3 den Bhile seo. Tha
cunntas gu h-ìosal air na prìomh cheistean eile a thog luchd-freagairt na co-chomhairle, agus
mar a fhreagair an Riaghaltas iad.
Cus cudruim air buannachdan eaconamach nan ealan agus cultair
162. Bha dragh air cuid den luchd-freagairt gun robh na gnìomhan a chaidh am moladh
airson Alba Chruthachail (earrann 8(2)(c) de dhreachd Bile Cultair (Alba)), cus cudruim air
coileanadh ‘buannachdan eaconamach’ nan ealan agus cultair, seach buannachdan san
fharsaingeachd. Bheachdaich an Riaghaltas gu cùramach air a’ phuing seo. Tha e soilleir gu
bheil iomadh buannachd eaconamach aig na h-ealain agus cultar, agus tha mòran comais aig
Alba Chruthachail am meudachadh – mar eisimpleir, tro leasachadh cothroman eadarnàiseanta air ealan agus obair cruthachaidh na h-Alba a thaisbeanadh. Ach bu chòir gum b’
urrainn do dh’Alba Chruthachail cuideachd taic a thoirt do na h-ealain agus cultar air bhonn
breithneachaidhean a dh’fhaodadh e a dhèanamh mu luach ealain no cruthachail, gun
beachdachadh dè na buannachdan eaconamach a dh’fhaodadh a thighinn an cois cuideachadh
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do bhuidheann no pròiseact sònraichte. Mar sin, tha na h-ullachaidhean an am Pàirt 3 den
Bhile seo a’ toirt comas do dh’Alba Chruthachail dòigh chothromach a ghabhail a thaobh a
ghnìomhan san fharsaingeachd gus am faigh e air na buannachdan sin a ghabhail a-steach.
Tha seo air a chomharrachadh ann an earrann 27(1)(d) den Bhile seo.
Ceangal Alba Chruthachail ri buidhnean ealain agus cultair nàiseanta eile
163. Ghearain cuid de fhreagairtean na co-chomhairle air mìneachadh Alba Chruthachail
san dreachd Bhile Cultair mar am buidheann nàiseanta, a’ faireachdainn gun robh e a’
ciallachadh gur e Alba Chruthachail an aon bhuidheann nàiseanta airson nan ealan agus
cultair an Alba. Ghabh an luchd-freagairt sin a-steach buidhnean mar Comhairle Thaigheantasgaidh na h-Alba (a-nis Taighean-tasgaidh agus Gailearaidhean na h-Alba) agus Comhairle
Leabharlannan agus Fiosrachaidh na h-Alba. Bha iad a’ faireachdainn gun robh cunnart gum
biodh dùblachadh anns an obair acasan agus an obair a bha an dùil a bhith aig Alba
Chruthachail. Chan e rùn an Riaghaltais gum biodh Alba Chruthachail a’ dùblachadh obair
nam buidhnean comhairleachaidh nàiseanta sin, aig a bheil eòlas riatanach ann an raointean
sònraichte. Bidh Ministearan a’ sùileachadh gun obraich Alba Chruthachail còmhla riutha
agus ri gach buidheann buntainneach eile thar roinn nan ealan/cultair, agus ann an roinnean
eile.
164. Bidh an Riaghaltas a’ coimhead ri Alba Chruthachail airson stiùireadh ro-innleachdail
a dhèanamh taobh a-staigh roinn nan ealan agus cultair. Ach cha bhi ùghdarras reachdail no
eile aige thairis air buidhnean eile. Mhol cuid de luchd-freagairt “Fòram Cultair Nàiseanta”
no “Bòrd” air a stiùireadh le Ministearan no le Alba Chruthachail, le buill air an toirt bho
àrainneachd bhuidhnean buntainneach san fharsaingeachd. Bha diofar mholaidhean ann a
thaobh ciamar a dh’obraicheadh seo, ach mhol am fear a bu chumanta gum faodadh Fòram
ro-innleachd cultarail nàiseanta a dheasachadh, a bhiodh air a lìbhrigeadh le buill an
Fhòraim. Tha an Riaghaltas den bheachd gun toir gnìomhan Alba Chruthachail mar a chaidh
a mholadh sa Bhile seo comas dha dòigh ro-innleachdach a dhealbh agus a stiùireadh airson
lìbhrigeadh nan ealan agus cultair, a’ faighinn taic bho bhuidhnean eile airson a bhith na
phrìomh bhuidheann comhairleachaidh do Mhinistearan air poileasaidh nan ealan agus
cultair. Mar sin tha an Riaghaltas den bheachd nach fheumar reachdachadh airson “Fòram
Cultair Nàiseanta” no “Bòrd”.
Mìneachadh air briathrachas co-cheangailte ri na h-ealain agus cultar ann na reachdas
165. Mhol grunn fhreagairtean gum bu chòir don Bhile àite nas làidire a thoirt do thaic
chudromach luchd-ealain agus dòighean-obrach nan ealan/cultair do dh’Alba le bhith a’ toirt
mìneachadh air “cultar” no air “neach-ealain”. Ach ’s dòcha nach toir mìneachadh sam bith
ann an reachdas briathar a chì a h-uile neach-ealain agus cleachdaiche cruthachail iomchaidh,
gu sònraichte mar thoradh air mar a tha dòighean-obrach nan ealan agus cultair cho
measgaichte agus daonnan a’ fàs. Tha an Riaghaltas den bheachd nach eil mìneachaidhean
reachdail annta fhèin a’ cumail ris a’ prionnsabal saorsa ealain agus cruthachaidh sa Bhile.
Tha an Riaghaltas cuideachd den bheachd gun dèanadh mìneachaidhean reachdail reachdas
ro throm, gun bhuannachd soilleir sam bith, agus gu bheil na 6 prìomh ghnìomhan a chaidh a
mholadh airson Alba Chruthachail iad fhèin a’ daingneachadh gu bheil e airson gum bi
prìomh àite aig luchd-ealain agus cleachdaichean cruthachail de gach seòrsa ann an Alba.
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Buaidhean air co-ionannanachd chothroman, còraichean daonna, coimhearsnachdan
eileanach, Riaghaltas ionadail, leasachadh seasmhach msaa.
Co-ionannachd chothroman
166. Tha an Riaghaltas den bheachd nach eil droch bhuaidh aig an ullachadh ann am Pàirt
3 den Bhile seo air bhonn aois, gnè, cinneadh, ciorram, inbhe pòsaidh no com-pàirteachas
catharra, creideamh no creud no gnèitheasachd. ’S ann a tha Pàirt 3 ag iarraidh cothroman a
chruthachadh do dh’Alba Chruthachail air ruigsinneachd a leudachadh chun a h-uile
coimhearsnachd gu measgachadh mòr de thachartasan ealain agus cultair. Nì e seo tro a raondleastanais airson adhartachadh air tuigse, meas agus tlachd anns na h-ealain agus cultar anns
gach roinn agus earrann den chomann-shòisealta. O chionn ghoirid rinn an Riaghaltas
Measadh air Buaidh Co-ionannachd mu stèidheachadh Alba Chruthachail. Bidh Alba
Chruthachail cuideachd ag obair còmhla ri roinnean saor-thoileach, gnìomhachais agus
carthannais agus còmhla ri buidhnean eile le com-pàirt sa chùis.
Còraichean daonna
167. Chan eil Pàirt 3 den Bhile a’ leantainn gu cùisean sam bith fon Chùmhnant Eòrpaich
air Còraichean a’ Chinne Daonna.
Coimhearsnachdan eileanach
168. Tha Pàirt 3 den Bhile a’ cur dleastanas air Alba Chruthachail a bhith a’ misneachadh
àireamh cho mòr ’s a ghabhas de dhaoine gu com-pàirteachadh ann an iomairtean ealain agus
cruthachaidh agus a’ meudachadh iomadachd nan daoine a tha gan cleachdadh agus a’
gabhail pàirt annta. Gabhaidh seo a-steach na coimhearsnachdan eileanach.
Riaghaltas Ionadail
169. Le bhith a’ toirt farsaingeachd do ghnìomhan agus raon-dleastanais Alba
Chruthachail, thathar a’ misneachadh na buidhne gu bhith ag obair an co-roinn ri Riaghaltas
ionadail agus ri daoine agus buidhnean eile mar a chì e iomchaidh. Obraichidh Alba
Chruthachail còmhla ri riaghaltas ionadail agus nàiseanta a’ beachdachadh agus ag
aontachadh mu chùisean buileachaidh agus stòrais a bhuineas don raon poileasaidh seo. Bidh
Ministearan na h-Alba cuideachd a’ coimhead ri Alba Chruthachail airson obair roinnleachdail a ghabhail os làimh tron roinn phoblach gu lèir a ghabhas a-steach obrachadh
còmhla ri Riaghaltas ionadail agus roinnean Dealbhadh Coimhearsnachd airson cuideachadh
le lìbhrigeadh an fhrèam coileanaidh nàiseanta. Ach, chan eil pàirt 3 den Bhile a’ a’ cur
uallach no dleastanas ùr sam bith air ùghdarrasan ionadail.
Leasachadh seasmhach
170. Bidh Alba Chruthachail a’ cur ri buaidhean sòisealta agus eaconamach deimhinneach
agus a’ feuchainn ri droch bhuaidhean air an àrainneachd a lùghdachadh.
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PUBLIC SERVICES REFORM (SCOTLAND) BILL
——————————

DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This memorandum has been prepared by the Scottish Government in accordance with
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Public Services Reform
(Scotland) Bill. It describes the purpose of each of the subordinate legislation provisions in the
Bill and outlines the reasons for seeking the proposed powers. This memorandum should be read
in conjunction with the Explanatory Notes and Policy Memorandum for the Bill.
2.
The contents of this Memorandum are entirely the responsibility of the Scottish
Government and have not been endorsed by the Scottish Parliament.
BACKGROUND
3.
The overarching purpose of this Bill is to help simplify and improve the landscape of
Scottish public bodies, to deliver more effective, co-ordinated government.
OUTLINE OF BILL PROVISIONS
4.
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The Bill is structured in the following parts:
•

Part 1 makes provision for the purpose of simplifying public bodies, including the
transfer and delegation of certain functions, the dissolution of certain bodies and
provision in relation to the regulation of officers of court;

•

Part 2 enables provision to be made for the purpose of improving the exercise of
public functions and for removing and reducing burdens resulting from legislation;

•

Part 3 establishes Creative Scotland with functions in relation to the arts and culture
and industries and other activity the focus of which is the application of creative
skills;

•

Part 4 establishes Social Care and Social Work Improvement Scotland with scrutiny
functions in relation to care services and social work services;

•

Part 5 establishes Healthcare Improvement Scotland with scrutiny and other
functions in relation to services provided under the National Health Service and
independent health care services;
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•

Part 6 makes provision about the exercise of scrutiny functions by certain bodies,
including provision in respect of the involvement of users of scrutinised services, cooperation and joint inspections. It also amends Part 2 of the Public Finance and
Accountability (Scotland) Act 2000 in relation to audit authorities and audit reports
and examinations under that Part;

•

Part 7 makes provision in relation to indemnity insurance for charity trustees, and
other miscellaneous and general provision.

5.
Further information about the Bill’s provisions are contained in the Explanatory Notes
and Financial Memorandum published separately as SP Bill 26–FM, and in the Policy
Memorandum published separately as SP Bill 26–PM.
APPROACH TO USE OF DELEGATED POWERS
6.
The Government has had regard, when deciding where and how provision should be set
out in subordinate legislation rather than on the face of the Bill, to:
•

the need to strike the right balance between the importance of the issue and providing
flexibility to respond to changing circumstances;

•

the need to make proper use of valuable Parliamentary time; and

•

the need to anticipate the unexpected, which might otherwise frustrate the purpose of the
provision in primary legislation approved by the Parliament.

7.
The delegated powers provisions are listed below, with a short explanation of what each
power allows, why the power has been taken in the Bill and why the selected form of
Parliamentary procedure has been considered appropriate. Powers that are referred to here as
being exercisable by regulations or orders are made by statutory instrument.
PART 2 – ORDER-MAKING POWERS
Section 10(1) - Power to make provision to improve the exercise of public functions
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
8.
Section 10(1) provides that Scottish Ministers may by order make any provision which
they consider would improve the exercise of public functions, having regard to efficiency,
effectiveness and economy. This may include provision modifying, conferring, abolishing,
transferring, or providing for the delegation of, any function of a person, body or office holder
listed in schedule 3. It may also include provision amending the constitution of, or abolishing, a
person, body or office-holder listed in schedule 3 other than the Scottish Ministers, the Forestry
Commissioners, a person listed by virtue of section 11(3)(e) or a company (within the meaning
of the Companies Act 2006. The power may also be exercised in order to create a person, body
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or office on which functions are conferred, or to create a person body or office-holder to which
functions (modified or otherwise) are transferred or may be delegated.
9.
The bodies listed in schedule 3 include the Scottish Ministers, any other office-holder in
the Scottish Administration, certain Scottish public authorities (as defined by section 126(1) of
the Scotland Act 1998) with mixed or no reserved functions and cross-border public authorities
with mixed functions (the Forestry Commissioners). Subsection (2) defines “public functions”
to mean the functions of the bodies listed in schedule 3 except to the extent specified.
10.
The power can only be used to improve the exercise of public functions, having regard to
efficiency, effectiveness, and economy (section 10(1)). The power is not exercisable in relation
to local authority functions, except that functions may be transferred or delegated to local
authorities (including as fire and police authorities) in terms of section 10(4)(c).
11.
Section 12 imposes important preconditions on the use of the power. Subsections (2)(a)
and (b) provide that the provisions must be proportionate to policy objectives and must not
remove any necessary protections. Subsections (2)(c) and (d) also provide that functions that are
modified and those conferred on bodies listed in schedule 3 (unless transferred without
substantial modification) must be broadly consistent with the general objects or purpose of the
body concerned. Subsection (2)(e) provides that any function conferred on a body created by
virtue of section 10 must instead be broadly consistent with the general objects or purpose of a
body (listed in schedule 3) which is abolished or whose functions are modified, or public
functions that are abolished or modified by that section or otherwise.
12.
Sections 15 to 18 further delimit the use of the power. The power cannot confer a
function of legislating except on the Scottish Ministers, the First Minister or Lord Advocate and
cannot delegate this function (section 15). The power cannot be used to transfer to other persons
any function of giving directions, appointing a person to any office or position, or consenting to
any thing, which is conferred by legislation on Scottish Ministers, the First Minister or the Lord
Advocate (section 15). The power cannot be used to impose, vary or abolish any local tax to
fund local authority expenditure (section 16). The power cannot impose criminal penalties
above specified limits (section 17). The power cannot authorise forcible entry, search or seizure,
or compel the giving of evidence except where it merely extends an existing power for similar
purposes or restates an enactment (section 18).
13.
Sections 20 to 23 set out the procedure for making an order under section 10(1).
Representative interests must have been consulted, including Scottish public authorities and the
Scottish Law Commission as appropriate. Any changes made to the proposals as a result of the
consultation should also be consulted upon. The outcome of the consultation should be reported
in the explanatory documents laid before Parliament with the order. This document must also
explain why the Scottish Ministers consider that the pre-conditions in section 12 are satisfied and
explain how the provision made by the order will improve the exercise of public functions.
Reason for taking the power
14.
The reason for seeking this power is so that public services in Scotland can be delivered
more efficiently and effectively than at present. This means in particular that those responsible
for the delivery of public functions must be much quicker than at present to respond to changing
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needs and changing circumstances. In relation to the core functions and responsibilities of
government, these can be reconfigured quickly and without legislation as happened when the
current administration reorganised structures and responsibilities within the Scottish
Government. But other public functions and responsibilities are sometimes for historical reasons
enshrined in legislation or established by royal prerogative in the case of chartered bodies. If
primary legislation is needed, this makes any change not only dependent on the legislative
process but also on finding legislative time which may not be possible or may be subject to a
wait of years.
15.
What the order making power seeks to do is to allow change to be effected timeously in
response to changing needs and circumstances but subject to meaningful consultation,
Parliamentary approval and adequate legislative safeguards and assurances. This is not a new
idea. Scottish Ministers and office holders can delegate their functions to the private sector by
order in terms of section 69(2) of the Deregulation and Contracting Out Act 1994. Although
delegation is not a transfer of functions – and Ministers/office holders retain ultimate
responsibility for the delivery of the functions – the effect is that, operationally, the discharge of
functions is taken over by the private sector. Contracting out on any scale in response to
changing needs and circumstances would not have been feasible if it had depended in every
instance on primary legislation. The same idea is at work in the National Health Service
(Scotland) Act 1978, which in the wide public service area of health enables Scottish Ministers
by order to set up and restructure health boards, and allocate functions, subject to meaningful
consultation with those involved and Parliamentary approval.
16.
Important safeguards are built into the enabling power to ensure private rights are not
adversely affected and that it is exercised in a proportionate manner. The overarching
requirement for any proposed change under this power is for Scottish Ministers to demonstrate
that it will improve the exercise of public functions having regard to efficiency, effectiveness and
economy. Any proposed change using the power must be proportionate to that aim.
17.
Scottish Ministers are also determined that the power will be used in a focussed manner,
restricting the exercise of the power to change in the way a clearly identifiable set of functions is
discharged – not running together miscellaneous changes in different areas. It is thought that this
assurance of Scottish Ministers will become a convention.
Choice of procedure
18.
The power is subject to affirmative procedure to enable Parliament to fully consider and
decide whether the power is the appropriate and proportionate process through which proposed
improvements to the exercise of public functions should be considered and progressed. It also
enables Parliament to fully consider whether each use of the power is proportionate.

4
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Section 11(2) - Power to add or remove an entry in schedule 3
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
19.
Section 11(2) allows Scottish Ministers to make an order to add or remove an entry from
the list of persons, bodies and office-holders in schedule 3. Subsection (3) defines and limits the
types of persons, bodies and office-holders who may be added to or removed from the list.
Reason for taking power
20.
This power is required to enable Scottish Ministers to keep the entries in schedule 3 upto-date and to ensure than any other relevant bodies established after the Bill takes effect, or that
ought to be included, can be added. It is preferable to have the capacity to do this without the
need to await a suitable vehicle in primary legislation.
Choice of procedure
21.
The power is subject to negative procedure because the only effect of adding to the list in
schedule 3 is to enable an order to be made in relation to that body under section 10(1).
Section 13(1) - Power to make provision to remove or reduce burdens
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
22.
Section 13(1) provides that Scottish Ministers may by order make any provision which
they consider would remove or reduce any burden, or the overall burdens, resulting directly or
indirectly for any person from any legislation. Subsection (2) defines “burden” to mean any
financial cost, administrative inconvenience, obstacle to efficiency, productivity or profitability,
or any sanction, criminal or otherwise, which affects the carrying out of any lawful activity.
23.
Section 14 sets out important preconditions for making an order under section 13(1).
These are that: the policy objectives could not be secured by non-legislative means, the effect is
proportionate to the policy objective, the provision strikes a fair balance between the public
interest and the interests of anyone adversely affected, it does not remove any necessary
protection and does not prevent anyone exercising a right or freedom which they could
reasonably expect to exercise.
24.
Sections 15 to 18 further delimit the use of the power. The power cannot confer a
function of legislating except on the Scottish Ministers, the First Minister or Lord Advocate and
cannot delegate this function (section 15). The power cannot be used to transfer to other persons
any function of giving directions, appointing a person to any office or position, or consenting to
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any thing, which is conferred by legislation on Scottish Ministers, the First Minister or the Lord
Advocate (section 15). The power cannot be used to impose, vary or abolish any local tax to
fund local authority expenditure (section 16). The power cannot impose criminal penalties above
specified limits (section 17). The power cannot authorise forcible entry, search or seizure, or
compel the giving of evidence except where it merely extends an existing power for similar
purposes or restates an enactment (section 18).
25.
Sections 20 to 23 set out the procedure for making an order under section 13(1).
Representative interests must have been consulted including the Scottish Law Commission as
appropriate. Any changes made to the proposals as a result of the consultation should also be
consulted upon. The outcome of the consultation should be reported in the explanatory
documents laid before Parliament with the order. This document must also explain why the
Scottish Ministers consider that the pre-conditions in section 14 are satisfied and include, so far
as is appropriate, an assessment of the extent to which the provision will remove or reduce any
burden or burdens within the meaning of that section.
Reason for taking power
26.
Particularly at a time of economic instability, the removal and reduction of unnecessary
burdens benefits both the public and private sector. The purpose of this second power is to
remove or reduce unnecessary or inappropriate burdens on the Scottish economy in respect of
devolved areas which are holding back the efficient operation of the public, private or third
sectors, economic recovery or longer-term sustainable economic growth, which is at the heart of
the Government’s Economic Strategy.
27.
The power to reduce or remove burdens, replaces previous provisions in the Deregulation
and Contracting Out Act 1994 Act. In updating the power, the provisions largely mirror the
regime already set out in section 1 of the Legislative and Regulatory Reform Act 2006. The
2006 Act provisions already apply in England and Wales and to reserved matters in Scotland.
The Bill creates a common regime for the removal or reduction of burdens in Scotland across
both reserved and devolved areas.
Choice of procedure
28.
The power is subject to affirmative procedure to enable Parliament to fully consider and
decide whether the power is the appropriate and proportionate process through which the
proposed alleviation of the specific burdens should be considered and progressed. It also enables
Parliament to fully consider whether each use of the power is proportionate and strikes a fair
balance between the public interest and the interests of any affected persons.

6
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PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
Section 39 - Power to modify key definitions
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
29.
Section 39(a) provides that the Scottish Ministers may by order modify section 37(1),
which lists various care services; or schedule 8, which provides definitions for those listed care
services. Section 39(b) provides that Scottish Ministers may modify the definition of the phrase
“social work services” which is defined in section 38. It also allows the Scottish Ministers to
modify the definition of “social work services functions” by adding an entry to, or removing an
entry from, schedule 9.
Reason for taking this power
30.
It is considered appropriate to delegate the power to subordinate legislation due to the fast
changing nature of the care and social work service environment, where different services or
combinations of services are liable to appear quickly, or cease to be provided as practice or
social work functions change over time. It is important that the full care environment and social
work environment continue to be open to scrutiny, and that the scrutiny regime can adapt quickly
to changes in practice to ensure protection for service users. Through the making of orders under
this provision the regulatory regime can adapt to the changing care and social work environment
without the need for primary legislation each and every time that environment changes.
Choice of procedure
31.
It is recognised that these definitions are key to the scope and extent of the Bill, for that
reason any change to them is thought to merit approval by the Parliament through an order being
subject to affirmative resolution procedure.
Section 41(3)(b)(vi) - Power to prescribe persons or groups of persons to whom SCSWIS
must provide advice when asked
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
32.
Section 41(3)(b) provides a list of the persons that SCSWIS must provide information to
when asked. Sub-paragraph (vi) provides that the Scottish Ministers may prescribe other persons
or groups of persons in addition to those already listed.
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Reason for taking this power
33.
A general principle of SCSWIS is that good practice is identified, promulgated and
promoted. This provision in allowing Scottish Ministers to add persons or groups of persons to
those ones already listed allows this duty to be adapted to both changing circumstances and in
light of experience as the discharge of this duty by SCSWIS develops.
Choice of procedure
34.
Orders under this provision will be subject to negative procedure which is appropriate
due to their administrative nature.
Section 46(4) - Power to make further provision about the preparation, content and effect
of reports
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
35.
Section 46(4) provides that regulations may be made by the Scottish Ministers to make
further provision about the preparation content and effect of reports made under section 46.
These regulations may make provisions requiring the reports to be sent to the Scottish Ministers
in specified circumstances.
Reason for taking this power
36.
It is considered appropriate to delegate this power to subordinate legislation to permit
detailed but easily adaptable provisions to be set out which enable reports to meet the needs of
service users providers and the scrutiny bodies, it will further permit Scottish Ministers to deal
quickly with unforeseen circumstances and future needs.
Choice of procedure
37.
The regulations will be subject to negative procedure. They will be largely technical in
nature therefore affirmative procedure is not considered appropriate.
Section 47 - Power to make further provision for conducting inspections
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
38.
Section 47(1) provides that regulations may be made by the Scottish Ministers
concerning inspections carried out under Part 4. Subsection (2)(a) to (i) provides that regulations
under subsection (1) may include provisions relating to:
•

the types of inspections,
8
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•

their timing and frequency,

•

the seizure and removal of materials,

•

who is authorised to carry out an inspection,

•

requiring or facilitating the sharing or production of information (including health
records),

•

interviews or examinations (including physical and mental examinations of persons),

•

requiring any person to provide explanations of information given,

•

empowering authorised persons to disclose to persons (who have been prescribed in
the regulations) any information of a type that has also been so prescribed) that the
authorised person holds due to an inspection, and

•

the creation of offences in order to enforce any provision of the regulations, which
offences are punishable on summary conviction by a fine not exceeding level 4 on
the standard scale.

Reason for taking this power
39.
It is considered appropriate to delegate the power to provide for the detail of inspection to
subordinate legislation in order to provide for technical and administrative details relating to
different types of inspection and different services and situations, it is not thought appropriate to
include such detailed provisions in primary legislation. Further this delegation provides scope
that the provisions on inspections may be amended from time to time and quickly to adapt to
changing services without resorting to primary legislation in each instance.
Choice of procedure
40.
These regulations will be subject to affirmative procedure. Inspections are one of the key
tasks carried out by SCSWIS and there is a significant public interest in the way in which such
inspections are to be carried out. Regulations under this section can be wide ranging in scope and
may make provision beyond those matters detailed in subsection (2). This is a wide power
which enables provisions to be enacted in relation to as yet unforeseen issues which may arise in
relation to inspections. Accordingly these regulations are thought to merit approval by the
Parliament by being subject to affirmative resolution procedure.
Section 48(2)(a) - Power to prescribe the type and detail of information required in an
application for registration
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
41.
Section 48(2)(a) provides that the Scottish Ministers may by order prescribe what
information has to be provided and the level of detail required of that information in an
application under section 48(1).
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Reason for taking the power
42.
This power has been delegated to allow for a level of detail that would not be appropriate
for primary legislation, further it provides flexibility to make adjustments to deal with differing
types of information that may be required of applicants in the future.
Choice of procedure
43.
Orders under this provision will be subject to negative procedure, they are administrative
in nature and not considered of sufficient public interest to merit affirmative procedure.
Section 53(1)(c) – Power to prescribe grounds on which SCSWIS may propose to cancel the
registration of a care service
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
44.
Section 53(1)(c) provides that the Scottish Minister’s may prescribe grounds on which
SCSWIS may propose to cancel the registration of a care service under Chapter 3 of Part 4.
Reason for taking the power
45.
While the Bill sets out grounds on which registration may be cancelled by SCSWIS, there
may be circumstances that cannot be foreseen at this stage that could arise and would merit an
ability being given to SCSWIS to cancel the registration of a care service. This power has been
delegated to provide flexibility for the Scottish Ministers to act quickly to meet changing
circumstances and provide grounds over and above those set out in the Bill.
Choice of procedure
46.
Orders under this provision will be subject to negative procedure which is appropriate
due to their administrative nature
Section 55(3) - Power to prescribe the manner in which an application under section 55(1)
must be made and its contents
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
47.
Section 55(1) provides that a person providing a service registered under Chapter 3 of
Part 4 may apply to SCSWIS for a variation or removal of any condition in force in relation to
their registration or, for cancellation of their registration. Subsection (3) provides that an
application under subsection (1) must be made in the manner set out and with such particulars as
have been prescribed by order made by the Scottish Ministers.

10
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Reason for taking the power
48.
This power has been delegated as the administrative detail of the way in which an
application must be made and the particulars that are required within it, are not appropriate for
primary legislation. Furthermore, it provides flexibility to Scottish Ministers so that they can
adapt the application process and requirements for as yet unforeseen occurrences.
Choice of procedure
49.
Orders under this provision will be subject to negative procedure as they are
administrative in nature.
Section 61(1) - Power to prescribe the maximum fees that may be imposed by SCSWIS and
the circumstances under which such fees are payable in relation to matters in section 61(2)
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
50.
Section 61(1) permits the Scottish Ministers (after consultation) to prescribe the
maximum fees and the circumstances under which they are or are not to be payable in respect of
the matters set out in subsection (2)(a) to (d), namely: applications for registration, annual
continuation of such registration, applications made for variation and removal of conditions in
force in relation to a registration, and the issuing of new certificates of registration.
Reason for taking the power
51.
This power has been delegated as the administrative detail which any order under this
provision will contain would not be suitable for primary legislation. Furthermore the charges to
be levied will require regular updates to keep pace with variations in inflation or different costs
encountered by SCSWIS in the carrying out of its functions. In addition it provides flexibility to
the Scottish Ministers to enable them to update the circumstances where payments are or are not
required.
Choice of procedure
52.
An order under this provision will be subject to negative procedure, this procedure is
appropriate due to the administrative nature of the orders. The order will be subject to statutory
consultation to ensure the views of those directly affected by the order are considered by
Ministers. To use affirmative procedure for regulations of this nature is not considered an
appropriate use of Parliamentary time.
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Section 62(1) - Power to make regulations relating to the registration of care services
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
53.
Section 62 provides at subsections (1)(a) to (e) respectively that the Scottish Ministers
may make regulations:
•

about the keeping of registers by SCSWIS,

•

about registration under Chapters 3 and 4 (which can include provisions on the
making of an application for registration, the content of a certificate of registration
and the categories of applicant who cannot competently make certain applications),

•

requiring SCSWIS to secure any person access to, a copy of, an entry in or an extract
from a register kept by SCSWIS, on such conditions, in such circumstances and
subject to such fees as specified,

•

excepting specified parts of a register kept by SCSWIS from any requirement made
in regulations under the point directly above, and

•

conferring additional functions on SCSWIS in relation to registration under Part 4.

54.
Subsection (2) provides that the regulations may specify circumstances where the fees set
out under subsection (1)(c) are not to be payable. This section also clarifies that in any event
SCSWIS may provide a copy or an extract from the register free of charge where they consider it
appropriate.
Reason for taking the power
55.
This power has been delegated to allow the Scottish Ministers to make further provisions
relating to registration of care services and the registers in which such registrations are recorded.
It is largely to permit further administrative provisions relating to these matters to be set out in
sufficient detail, such detail would not be appropriate for primary legislation. The power
provides flexibility to Ministers with regard to the ability of persons to access a register kept by
SCSWIS and with regard to the fees to be charged for such access, it is likely that such fees may
require to be changed on a regular basis, as such it is more appropriate that they be set through
secondary legislation.
Choice of procedure
56.
These regulations are subject to negative procedure. This procedure is appropriate given
the administrative nature of these regulations and the probability of the power being used
regularly in order to set fees at a fair level.

12
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Section 63 - Power to make regulations to impose requirements in relation to care services
as appropriate for the purposes of Part 4
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
57.
Section 63 allows the Scottish Ministers to make regulations that impose requirements for
the purposes of Part 4 that the Scottish Ministers think appropriate. These regulations may make
it an offence (liable on summary conviction to a fine not exceeding level 5 on the standard scale)
to contravene or fail to comply with specified provisions within the regulations, or a condition of
registration. However if the regulations are to contain provisions that create a criminal offence
the Scottish Ministers must consult such persons as they consider appropriate prior to making
them.
Reason for taking the power
58.
This power has been delegated to allow Scottish Ministers to make further provisions
relating to care services, but limited to those they consider appropriate for the purposes of Part 4.
This will allow Ministers to provide for matters not yet foreseen, both in the development of the
regulation and scrutiny of care services and to ensure that the aim of Part 4 is achieved. The
power that has been delegated recognises that the Scottish Ministers may require to create
criminal offences in relation to the operation of Part 4 and the registration of service providers
under it.
Choice of procedure
59.
These regulations are subject to affirmative procedure. They are limited in their scope in
that they attach only to care services and are only to be made if appropriate for the purposes of
Part 4. However they do provide for the creation of criminal offences which may be subject to a
fine at up to and including level 5 on the standard scale, and while the Scottish Ministers are
required (prior to making such regulations) to consult such persons or groups of persons as they
consider appropriate, it is thought that they require to be subject to affirmative procedure.
Section 68(2) - Power to prescribe the manner in which an application under section 68(1)
must be made and its contents
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
60.
Section 68(2) provides that the Scottish Ministers may by order prescribe what
information has to be provided and the level of detail required of that information in an
application under subsection (1). Subsection (1) provides that a local authority which seeks to
provide an adoption service mentioned in paragraph 8(1)(a) of schedule 8, a fostering service
mentioned in paragraphs 9(a) or (c) of that schedule, or any other care services which the
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authority determines it must provide in order to fulfil a statutory duty, must make an application
to SCSWIS for registration of the service.
Reason for taking the power
61.
This power has been delegated to allow for a level of detail that would not be appropriate
for primary legislation, further it provides flexibility to make adjustments to deal with differing
types of information that may be required of applicants in the future.
Choice of procedure
62.
Orders under this provision will be subject to negative procedure as they are
administrative in nature.
Section 71(2) - Power to prescribe the manner in which an application under section 71(1)
must be made and its contents
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
63.
Section 71(1) provides that a person providing a service registered under Chapter 4 of
Part 4 may apply to SCSWIS for a variation or removal of any condition in force in relation to
their registration. Subsection (2) provides that such an application under subsection (1) must be
made in the manner set out and with such information as have been prescribed by order made by
the Scottish Ministers.
Reason for taking the power
64.
This power has been delegated as the administrative detail of the way in which an
application must be made and the information required within it, are not appropriate for primary
legislation. Furthermore it provides flexibility to Scottish Ministers so that they can adapt the
application process and requirements for as yet unforeseen occurrences.
Choice of procedure
65.
Orders under this provision will be subject to negative procedure, they are administrative
in nature and are not thought to be of sufficient public interest to merit affirmative procedure.

14
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Section 76(5)(c) - Power to prescribe an Act and thereby add the requirements or
conditions contained in that Act to the list of relevant requirements
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
66.
Section 76(5)(c) allows the Scottish Ministers to add to the list of relevant requirements
listed in section 76(5). It achieves this by allowing the requirements and conditions contained in
another Act to be added to that list by virtue of an order by the Scottish Ministers prescribing
that other Act.
Reason for taking this power
67.
By taking this power the Scottish Ministers will be able to incorporate requirements and
conditions on the provisions of care services which are contained in other acts, without having to
specifically re-enact them in another piece of primary legislation. This power has been delegated
to the Scottish Ministers to enable them to require further information in light of experience, as
reporting on care services develops.
Choice of procedure
68.
Orders under this provision will be subject to negative procedure which is appropriate
given, they are administrative in nature and will be contained to prescribing Acts that contain
additional matters that must be reported to Scottish Ministers in respect of care services.
Section 76(6) - Power to prescribe matters in relation to a care service registered under
Chapter 4 of Part 4, upon which SCSWIS must report and provide information to the
Scottish Ministers
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
69.
Section 76(6) provides that the Scottish Ministers may prescribe that SCSWIS must
report and provide information to them on matters in relation to a care service registered under
Chapter 4 of Part 4, in addition to the SCSWIS duty to report contained in section 76(1) to (5).
Reason for taking this power
70.
This power has been delegated to the Scottish Ministers to enable them to require further
information to be provided in reports. It is prudent to allow for such a power as reporting
requirements may change over time and will benefit from the experience of SCSWIS as
reporting on care services develops.
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Choice of procedure
71.
Orders under this provision will be subject to negative procedure which is appropriate
given that they are administrative in nature and will be contained to prescribing what additional
matters must be reported to Scottish Ministers in respect of care services.
PART FIVE – HEALTH CARE SCRUTINY AND IMPROVEMENT
72.
Section 90 inserts several sections into the National Health Service (Scotland) Act 1978
(the “1978 Act”). The numbers here refer to the sections as they will appear in the 1978 Act.
Section 10C(3)(e)(vi) - Power to prescribe persons to whom advice may be given
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
73.
Section 10C(3)(e) places HIS under a duty to provide advice in relation to the health
service to certain persons including persons who provide health services, the users of such
services or the carers of users of such services. Sub-paragraph (vi) allows Scottish Ministers to
prescribe such persons or groups of persons to whom HIS may be placed under a duty to provide
advice.
Reason for taking power
74.
This power gives the Scottish Ministers the ability to prescribe by regulations other
persons or groups of persons to whom such advice may be given. It is considered appropriate to
delegate the power to add to a list in such a way as this is an administrative matter more clearly
suited to subordinate legislation.
Choice of procedure
75.
Any regulations will be subject to negative procedure. They are administrative in nature
and will have a limited effect of enabling Ministers to require that additional persons be given
advice by HIS. Accordingly negative procedure is considered to be appropriate.
Section 10D(1) - Power to delegate functions
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
76.
Section 10D(1) provides that Scottish Ministers may by order delegate to Healthcare
Improvement Scotland (HIS) such of their functions relating to the health service as they
consider appropriate.

16
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Reason for taking power
77.
At present, section 2 of the 1978 Act provides for Scottish Ministers to constitute special
health boards for the purposes of exercising such functions relating to the health service as the
Scottish Ministers may so determine. NHS Quality Improvement Scotland is a special health
board but, as a result of the Bill, will be abolished and its functions transferred to HIS. As a
result, it is necessary to ensure that the existing power of Scottish Ministers, to delegate to NHS
QIS as a special health board such functions of the health service as they may so determine, is
transferred to HIS to ensure that there is no hiatus in the way the health service can be run and to
facilitate quick changes that are often necessary to respond to health issues.
Choice of procedure
78.
The reasons for making any order under this power subject to negative procedure reflect
the fact that these provisions are akin to those provisions in the 1978 Act, which create special
health boards and under which Scottish Ministers can delegate functions relating to the health
service, which are all subject to negative procedure. Any order made under this power is
essentially a matter of administration whereby the Scottish Ministers are determining how best
their existing functions can be carried out and whether it would be appropriate for HIS to
undertake some additional functions. The main functions of HIS are clearly set out in the Bill.
Given the existing procedure for similar provisions in the 1978 Act, which this Bill is amending,
it is not considered appropriate to use a different procedure.
Section 10E(1)(e)(vi) - Power to prescribe persons to whom advice may be given
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
79.
Sections 10E(1)(e) places HIS under a duty to provide advice in relation to independent
health care services to certain persons including persons who provide independent health care
services, the users of such services or the carers of users of such services. Sub-paragraph (vi)
allows Scottish Ministers to prescribe such persons or groups of persons to whom HIS may be
placed under a duty to provide advice.
Reason for taking power
80.
This power gives the Scottish Ministers the ability to prescribe by regulations other
persons or groups of persons to whom such advice may be given. It is considered appropriate to
delegate the power to add to a list in such a way as this is an administrative matter more clearly
suited to subordinate legislation.
Choice of procedure
81.
Any regulations will be subject to negative procedure. They are administrative in nature
and will have a limited effect of enabling Ministers to require that additional persons be given
advice by HIS. Accordingly negative procedure is considered to be appropriate.
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Section 10G - Power to modify definitions
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
82.
Section 10G provides that Scottish Ministers may by order modify the independent health
care functions of HIS by amending, removing or adding to those functions or by modifying the
definition of independent health care service in section 10F.
Reason for taking this power
83.
This power will enable Scottish Ministers to modify HIS’s functions in relation to
independent health care services and to modify what is included with such services in line with
the changing nature of health care. Different services or combinations of services are liable to
appear quickly or the nature of the services provided may change. It is important that the health
scrutiny regime can adapt quickly to changes and through the making of orders under this
provision HIS can adapt to the health care environment without the need for primary legislation
every time that environment changes.
Choice of procedure
84.
It is recognised however that modifications made under this power are kept to the scope
and extent of the Bill and therefore any change to them merits approval by Parliament through an
order being subject to affirmative resolution procedure.
Section 10M(4) - Power to make regulations to make further provision about the
preparation, content and effect of reports
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
85.
Section 10M(4) provides that regulations may be made by the Scottish Ministers to make
further provision about the preparation, content and effect of reports made under section 10M(1)
on matters inspected under sections 10I, 10J and 10L, relating to inspections of health services
and independent health care services. These regulations may also include provision requiring
copies of reports to be sent to Scottish Ministers in specified circumstances.
Reason for taking this power
86.
It is considered appropriate to delegate this power to subordinate legislation to permit
detailed but easily adaptable provisions to be set out which enable reports to meet the needs of
service users, providers and scrutiny bodies. It will also permit Scottish Ministers to deal
quickly with unforeseen circumstances and future needs.
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Choice of procedure
87.
The regulations will be subject to negative procedure. They will be largely technical in
nature and relate to procedural matters surrounding the preparation and provision of reports and
accordingly affirmative procedure is not considered appropriate.
Section 10N(1) - Power to make regulations to make further provisions for conducting
inspections
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
88.
Section 10N(1) provides that regulations may be made by the Scottish Ministers
concerning inspections carried out under sections 10I, 10J and 10L. Subsection (2) provides that
the power may be used to make different provision for different inspections and subsection (3)
provides that the regulations may include provisions relating to:
•

the types of inspections,

•

their timing and frequency,

•

the seizure and removal of materials,

•

who may be authorised to carry out an inspection,

•

requiring or facilitating the sharing or production of information,

•

interviews or examinations,

•

requiring any person to provide explanations of information given,

•

empowering disclosure of prescribed information, and

•

creation of offences.

Reason for taking this power
89.
It is considered appropriate to delegate the power to provide for the detail of inspection to
subordinate legislation in order to provide for technical and administrative details relating to
different types of inspections and different services and situations. It is not considered
appropriate to include such detailed provisions in primary legislation. Further, this delegation
provides scope for the provisions on inspections to be amended from time to time , for lessons to
be learnt and put into practice and adaptations made to changing services without having to wait
for a suitable primary legislative vehicle.
Choice of procedure
90.
These regulations will be subject to affirmative procedure. Inspections are one of the key
tasks carried out by HIS and there is significant interest in the way such inspections are to be
undertaken. It is therefore appropriate that the regulations be subject to affirmative resolution
procedure.
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Section 10O(2)(a) - Power to prescribe information required for registration of
independent health care services
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
91.
Section 10O(2)(a) provides that the Scottish Ministers may prescribe what information
has to be provided and the level of detail required of that information in an application for
registration of independent health care services under section 10O(1).
Reason for taking the power
92.
This power has been delegated to allow for a level of detail that would not be appropriate
for primary legislation, further it provides flexibility to make adjustments to deal with differing
types of information that may be required of applicants in the future.
Choice of procedure
93.
Regulations made under this provision will be subject to negative procedure. They are
administrative in nature and the use of affirmative procedure would not be an appropriate use of
Parliamentary time.
Section 10R(1)(c) - Power to prescribe grounds upon which HIS may cancel the
registration of an independent health care service
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
94.
Section 10R(1)(c) provides that Scottish Ministers may prescribe other grounds on which
HIS may propose to cancel the registration of a care service under Part 1 of the 1978 Act.
Reason for taking the power
95.
While the Bill sets out grounds on which registration may be cancelled by HIS it is
recognised that there may be circumstances that cannot be foreseen at this stage that could arise.
Therefore it is appropriate that changing circumstances be accounted for by changes in
legislation.
Choice of procedure
96.
Regulations under this provision will be subject to negative procedure. It is anticipated
that changes made will be administrative in nature and affirmative procedure would not be an
appropriate use of parliamentary time.
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Section 10T(3) - Power to prescribe the manner in which an application to remove
conditions attached to a registration may be made
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
97.
Section 10T(1) provides that a person providing a registered independent health care
service may apply to HIS for a variation or removal of any condition in force in relation to their
registration or cancellation of their registration. The provisions of section 10T(3) provide that
such an application must be made as prescribed by Scottish Ministers.
Reason for taking the power
98.
This power is delegated as the administrative detail of the way in which an application
must be made, and the particulars required within it are not appropriate for primary legislation.
It also allows for the application process to adapt as the registration of independent health care
services develop.
Choice of procedure
99.
Regulations made under this provision will be subject to negative procedure given their
administrative nature.
Section 10Z(1) - Power to prescribe fees for registration
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
100. This section provides for Scottish Ministers to prescribe the maximum fees payable in
connection with registering an independent health care service, and circumstances in which fees
may not be paid.
Reason for taking power
101. It is considered more appropriate that the maximum level of fees payable in respect of the
matters listed in subsection 2 of section 10Z be delegated to subordinate legislation. These are
essentially administrative matters that may require amendment from time to time and it would
not be an effective use of Parliamentary time to require that primary legislation be brought
forward to make such changes. Furthermore, charges to be levied will require regular updates to
keep pace with variations in inflation for example, therefore a flexible approach to amending the
legislation is essential.
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Choice of procedure
102. These regulations will be subject to negative procedure which provides the appropriate
level of parliamentary scrutiny given the limited nature of the enabling power, which provides
only the power to set a maximum limits of fees and circumstances in which fees need not be
paid.
Section 10Z1 - Power to make regulations about registers and registration
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
103.

Section 10Z1(1)(a) to (e) provides that Scottish Ministers may make regulations about:
•

the keeping of registers by HIS,

•

registration under section 10O,

•

requiring HIS to secure any persons access to a copy of, an entry in or an extract
from a register kept by HIS on such conditions and in such circumstances and subject
to such fees as specified,

•

excepting specified parts of a register kept by HIS from any requirement made in
regulations from the above point, and

•

conferring additional functions on HIS in relation to registration under section 10O.

104. Subsection (2) provides that the regulations may specify circumstances where the fees set
out under subsection (1)(c) are not to be payable. It also provides that HIS may provide a copy
or an extract from the register free of charge where they consider it appropriate.
Reason for taking the power
105. This power has been delegated to allow the Scottish Ministers to make further provisions
relating to registration of independent health care services and the registers in which such
registration is recorded. It is largely to permit further administrative provision relating to these
matters to be set out in sufficient detail. This level of detail is not appropriate for primary
legislation. Furthermore, the regulations will be concerned with matters such as the setting of
fees and as such matters may need to be revisited, it is more appropriate that they be dealt with
through secondary legislation.
Choice of procedure
106. These regulations are subject to negative procedure which is appropriate given their
administrative nature.
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Section 10Z2 - Provision to make regulations relating to independent health care services
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
107. Section 10Z2 allows the Scottish Ministers to make regulations that impose requirements
for the purposes of Part 1 of the 1978 Act, relating to independent healthcare services. In
particular this power allows for regulations to make it an offence (liable on summary conviction
to a fine not exceeding level 5 on the standard scale) to contravene or fail to comply with
specified provisions within the regulations, or a condition of registration. However if regulations
are to contain provisions creating a criminal offence, the Scottish Ministers must consult such
persons as they consider appropriate prior to making them.
Reason for taking the power
108. This power has been delegated to allow Scottish Ministers to make further provision
relating to independent health care services. It is anticipated regulations made under this power
will cover the normal day to day administrative matters required to run a service effectively such
as provision in relation to management, premises, staffing etc but limited to those matters
considered appropriate for the purposes of Part 1 of the 1978 Act.
Choice of procedure
109. These regulations are subject to affirmative procedure. They are limited in their scope as
they attach only to independent health care services and are only to be made if appropriate for
Part 1 of the 1978 Act. However, they do provide for the creation of criminal offences which
may be subject to a fine at up to and including level 5 on the standard scale and, while the
Scottish Ministers are required (prior to making such regulations) to consult such persons or
groups of persons as they consider appropriate, it is thought that they require to be subject to
affirmative procedure.
PART 6 – SCRUTINY
Section 92(5) - Power to modify the list of bodies in schedule 13
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
110. Section 92(5) enables Scottish Ministers to modify the list in schedule 13 by adding or
removing a person, body or office-holder which has scrutiny functions.
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Reason for taking power
111. This power is required to enable Scottish Ministers to keep the entries in schedule 13 upto-date and to ensure than any other scrutiny bodies established after the Bill takes effect, or that
ought to be included, can be added. It is preferable to have the capacity to do this without the
need to await a suitable vehicle in primary legislation.
Choice of procedure
112. The power is subject to negative procedure because adding a person, body of officeholder to schedule 13 does not impose any new function but merely a duty to make arrangements
to improve user focus in exercise of their existing scrutiny functions, and a corollary duty to have
regard to relevant guidance provided by the Scottish Ministers.
Section 94(3) - Power to modify the list of bodies in schedule 14
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
113. Section 94(3) enables Scottish Ministers to modify the list in schedule 14 by adding or
removing a person, body or office-holder which has scrutiny functions in relation to local
authorities (or public services provided by them or on their behalf), social services or health
services.
Reason for taking power
114. This power is required to enable Scottish Ministers to keep the entries in schedule 14 upto-date and to ensure than any other relevant scrutiny bodies established after the Bill takes
effect, or that ought to be included, can be added. It is preferable to have the capacity to do this
without the need to await a suitable vehicle in primary legislation.
Choice of procedure
115. The power is subject to negative procedure because adding a person, body of officeholder to schedule 14 does not impose any new function but merely a duty to co-operate and coordinate activity with each other, and where appropriate the Scottish Ministers, with a view to
improving the exercise of their existing scrutiny functions, and a corollary duty to comply with
relevant directions and to have regard to guidance provided by the Scottish Ministers.
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Section 95(9) - Power to modify the list of bodies in section 95(6)
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
116. Section 95(9) gives the Scottish Ministers the power to add an entry to or remove an
entry from the list of bodies which may be required by the Scottish Ministers to undertake a joint
inspection in relation to children’s services, such other services as the Scottish Ministers may
specify in respect of which such persons or bodies have inspection functions, or both.
Reason for taking this power
117. This power will enable Scottish Ministers to extend or narrow the scope of joint
inspections as may be required. This is necessary in the changing scrutiny landscape where new
bodies may be created or existing bodies dissolved and will allow Ministers to react to changes
and ensure joint inspections can be carried out effectively without the need to wait for a suitable
primary legislative vehicle.
Choice of procedure
118. It is recognised that modifications made under this power are central to the scope and
extent of the joint inspections provisions and therefore it is appropriate that Parliament has the
opportunity for detailed scrutiny and any change made under this power merits the consideration
affirmative procedure affords.
Section 97(1) - Power to make regulations relating to joint inspections
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
119. This section gives the Scottish Ministers the power to make regulations relating to joint
inspections and, in particular, regulations relating to:
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•

the seizure and removal of anything found during a joint inspections,

•

persons authorised to carry out joint inspections,

•

requiring/ facilitating the sharing or production of joint inspections,

•

interviews and examinations,

•

explanations of information,

•

disclosure of prescribed information,

•

reports, and

•

creation of offences.
25
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Reason for taking power
120. This power is required to allow Scottish Ministers to provide those conducting
inspections with sufficient powers to enable them to do so. It is considered that these powers
should be set out in subordinate legislation as the exact detail of the powers required is more
appropriately contained in subordinate legislation. The conduct of joint inspections will inform
the detail of the powers required and the powers will be refined as inspections proceed. It is
preferable to have the capacity to do this without the need to await a suitable vehicle in primary
legislation.
Choice of procedure
121. Regulations under section 97 may make provisions beyond those matters detailed in
subsection (2). Given the wide ranging nature of the powers contained in this section, and the
fact that joint inspections carry significant public interest it is appropriate that they are subject to
Parliamentary scrutiny therefore affirmative procedure will be used for these regulations.
PART 7 – MISCELLANEOUS AND GENERAL
Section 101 - Power to make ancillary provision
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative / Affirmative
Provision
122. This section enables Scottish Ministers to make such consequential, supplemental,
incidental, transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of, or in consequence of, or for the purposes of giving full effect to, any provision
of this Act.
Reason for taking power
123.

To enable Scottish Ministers to adequately give effect to the provisions in this Bill.

Choice of procedure
124. An order made under this section which contains a provision which adds to, omits or
replaces any part an Act is subject to the affirmative procedure. Any other order made under this
section is subject to the negative procedure. These procedures are typical for ancillary powers.
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Section 103(3) - Power to commence provisions
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: None
Provision
125. Section 103(3) enables Scottish Ministers to appoint days on which the provisions in the
Bill come into force (other sections 101, 102 and 103 which come into force on Royal Assent).
Reason for taking power
126.

To enable Scottish Ministers to appropriately commence the provisions in the Bill.

Choice of procedure
127.

The power is subject to no procedure and is typical for commencement powers.

Schedule 2, paragraph 2 - Power for the Court of Session (1) to regulate the conduct of
officers of court in exercising their extra-judicial functions and (2) to prescribe the
procedure in relation to appeals under section 82 of the Debtors (Scotland) Act 1987
Power conferred on:
Court of Session
Power exercisable by:
Act of Sederunt
Parliamentary procedure: None
Provision
128. Paragraph 2 inserts two additional powers into section 75(1) of the Debtors (Scotland)
Act 1987 (“the 1987 Act”), allowing the Court of Session, by Act of Sederunt, firstly to regulate
the conduct of officers of court in relation to the exercise of their extra-official functions and
secondly to prescribe the procedure in relation to appeals made to the Inner House of the Court
of Session under section 82 of the 1987 Act.
129. Paragraph 2 also extends the Court of Session’s existing powers to make provision about
the accounts and finances of officers of court and to make supplementary provision where it
considers appropriate, as opposed to necessary and proper.
Reason for taking power
130. Section 56(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (“the 2007 Act”),
which is not in force and will be repealed by the Bill, gives the Scottish Civil Enforcement
Commission (“the Commission”) the authority to set out a code of practice in relation to
informal debt collection. It was previously deemed inappropriate for such provision, which is of
a procedural nature, to be made in primary legislation. The Court of Session has existing powers
to regulate officers of court in relation to their official functions under section 75(1) of the 1987
Act. For these reasons and in the absence of the Commission, the Government considers that
this power should be bestowed upon the Court of Session.
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131. The remit for appeals to the Inner House of the Court of Session under section 82 of the
1987 Act will be extended by the Bill to include appeals against decisions to grant or refuse a
commission as a messenger-at-arms and orders made under new disciplinary powers introduced
into section 80 of the 1987 Act by the Bill. The Court of Session may by Act of Sederunt
regulate its own procedure. The Government therefore considers that it is appropriate to give the
Court power to prescribe procedure in relation to such appeals.
132. Section 61(4)(d)(i) and (e) of the 2007 Act, which is not in force and will be repealed by
the Bill, gives the Commission the power to make rules “about the accounts and finances of
officers [of court], including the keeping and auditing of officers’ accounts” and to regulate
“other matters in relation to officers that the Commission considers appropriate”. It was
previously deemed inappropriate for such provision, which is of a procedural nature, to be made
primary legislation. For the same reason, the Government considers that these powers are
necessary.
Choice of procedure
133. Rules made under these powers are procedural and administrative. In the same way that
there is no need for Scottish Ministers to make them, there is no need for the Parliament to
approve or annul them. It is therefore appropriate that they should be made by Act of Sederunt
and not subject to any Parliamentary procedure.
Schedule 2, paragraph 15(1)(b) - Power to require an officer of court to provide such
information as the professional association reasonably considers necessary
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
134. Section 63(1) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (“the 2007 Act”)
provides that the Scottish Ministers by regulations must designate a professional association for
officers of court, and may make provision in relation to the functions, constitution and
procedures of that association. Paragraph 15(1)(b) of Schedule 2 to the Bill introduces a power
to make provision within those Regulations requiring officers of court to provide such
information as the professional association reasonably considers necessary.
Reason for taking power
135. Under section 51(4) of the 2007 Act, which is not in force and will be repealed by the
Bill, the Commission would have had the authority to request information from officers of court
when preparing its annual report. Under section 51, as amended by the Bill, the Advisory
Council on Messengers-at-arms and Sheriff Officers will prepare the annual report previously
envisaged of the Commission. Accordingly, the Government considers that the Scottish
Ministers, in the absence of the Commission, should have the power when making provision in
relation to the professional association to ensure that officers of court provide information as and
when it is necessary.
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Choice of procedure
136. Regulations made under this section will be subject to annulment in pursuance of a
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, expedition and convenience and, on the other
hand, the need for scrutiny for provisions of this nature.
Schedule 5, paragraph 2(2) – Power to vary the number of members of Creative Scotland
Power conferred on:
Scottish Ministers
Power exercisable:
Order
Parliamentary procedure: Negative
Provision
137. Paragraph 2(2) of schedule 5 provides the Scottish Ministers with power by order to vary
the minimum or maximum number of members of Creative Scotland set out in paragraph 2(1)(b)
of schedule 5.
Reason for taking power
138. The provision provides flexibility to vary the size of Creative Scotland should the
situation arise where the work of Creative Scotland would benefit from increasing or decreasing
its size. At present it is felt that a Creative Scotland membership of between 8 and 14 members,
plus a chairperson, would be sufficient to enable Creative Scotland to discharge its business
effectively. However, circumstances could change and it is felt that this matter is of a character
which requires a flexible approach without using up Parliamentary time unnecessarily.
Choice of procedure
139. Negative procedure has been chosen in this case as the power only allows for alteration of
the number of Creative Scotland members without changing the structure or functions of
Creative Scotland, as agreed by the Parliament, in any way.
Schedule 7, paragraph 2(2) – Power to vary the number of members of SCSWIS
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
140. Paragraph 2(2) allows the Scottish Ministers to make an amendment to the number of
members referred to in paragraph 2(1)(d). Paragraph 2(1)(d) contains the minimum and
maximum number of members of SCSWIS that can be appointed (in addition to those that are to
be appointed under paragraph (2)(1)(a) to (c)).
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Reason for taking this power
141. This power has been delegated to allow the Scottish Ministers to ensure that there are
sufficient members of SCSWIS to enable it to carry out it’s obligations and functions, the scope
of which or the practical delivery of which may require a greater or fewer number of members to
be appointed from time to time. By providing for this power to be delegated it will allow
SCSWIS the flexibility it needs in order to meet its obligations when required.
Choice of procedure
142. Orders under this provision will be subject to negative procedure as they are
administrative in nature.
Schedule 8, paragraphs 1, 2(c), 3, 4, 5(1), 11, 12(1), 13 and 19 - Power to except a care
service
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provisions
143. Paragraphs 1 to 5, 11 to 13 and 19 set out the definitions of the care services named in
section 37(1)(b) to (e) and (j) to (m). The provisions at paragraphs 1(2)(a), 2(c), 3, 4, 5(1), 11,
12(1), 13 and 19 provide that the Scottish Minister may except a service from the definition of
the service to which those paragraphs relate by regulations.
Reason for taking these powers
144. It is considered appropriate to delegate this power in order to allow the Scottish Ministers
to ensure that the services that are currently encompassed by the definitions are appropriately
placed, it may be that certain services require to be exempted from these definitions in order to
allow for bespoke provisions to be in relation to them by SCSWIS or merely due to the fact that
they are no longer provided given advances in care practice. By delegating these powers it
permits SCSWIS flexibility and an ability to discharge its functions in accordance with current
care landscape at the time rather than await primary legislation to bring about necessary changes.
It is not thought necessary to delegate powers to Scottish Ministers with regard to the excepting
of services from those set out in paragraphs 6 to 9 of schedule 8. Paragraph 6 is very wide in
scope and is seen as providing sufficient flexibility to SCSWIS in the discharge of its functions
whereas paragraphs 7 to 9 are based upon statutory definitions set out in other enactments, which
we do not as a matter of policy wish to provide different meanings for in different enactments.
Choice of procedure
145. Regulations under these provisions are subject to affirmative procedure. The meaning of
the different care services is fundamental to the remit of SCSWIS and it is therefore appropriate
that the higher level of scrutiny afforded by affirmative procedure is given to any regulations
made under this provision.
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Schedule 11, paragraph 2(2) - Power to vary the number of members of HIS
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
146. Paragraph 2(2) allows the Scottish Ministers to make an amendment to the number of
members referred to in paragraph 2(1)(c). That paragraph contains the minimum and maximum
number of members of HIS that can be appointed (in addition to those appointed under
paragraph (2)(1)(a) and (b)).
Reason for taking this power
147. This power has been delegated to allow the Scottish Ministers to ensure that there are
sufficient members of HIS to enable it to carry out its obligations and functions, the scope of
which or the practical delivery of which may require greater or fewer number of members to be
appointed from time to time.
Choice of procedure
148. Orders under this provision will be subject to negative procedure, given the
administrative nature of the matter.
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expenditure or proposals for the making of a tax-varying resolution, taking
into account any report or recommendations concerning such documents
made to them by any other committee with power to consider such
documents or any part of them;
(b) any report made by a committee setting out proposals concerning public
expenditure;
(c) Budget Bills; and
(d) any other matter relating to or affecting the expenditure of the Scottish
Administration or other expenditure payable out of the Scottish
Consolidated Fund.
2. The Committee may also consider and, where it sees fit, report to the
Parliament on the timetable for the Stages of Budget Bills and on the handling of
financial business.
3. In these Rules, "public expenditure" means expenditure of the Scottish
Administration, other expenditure payable out of the Scottish Consolidated Fund
and any other expenditure met out of taxes, charges and other public revenue.
(Standing Orders of the Scottish Parliament, Rule 6.6)
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Finance Committee
8th Report, 2009 (Session 3)
Stage 1 Report on the Public Services Reform (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1.
The Public Services Reform (Scotland) Bill (“the Bill”) was introduced on 28
May 2009 by John Swinney MSP, Cabinet Secretary for Finance and Sustainable
Growth. The Finance Committee was designated as the lead committee on the
Bill, and three other committees were formally designated as secondary
committees. Under Rule 9.6 of the Parliament’s Standing Orders, it is for the lead
committee to report to the Parliament on the general principles of the Bill.
2.
The Rural Affairs and Environment Committee (“the RAE Committee”)
examined the provisions related to Scottish Natural Heritage (sections 1 and 2 of
the Bill). The Health and Sport Committee (“the H&S Committee”) considered the
provisions in Part 4 of the Bill related to the Care Commission and care services
and Part 5 of the Bill on the new health scrutiny body, Health Improvement
Scotland, and provisions in Part 6 on duties of co-operation and joint inspections.
The Education, Lifelong Learning and Culture Committee (“the ELLC Committee”)
examined Part 3 of the Bill on Creative Scotland, the areas of Part 4 of the Bill
related to social work, provisions in Part 6 on duties of co-operation and joint
inspections and section 6 of the Bill on the dissolution of the Historic Environment
Advisory Council for Scotland. All three secondary committees also commented to
some degree on the order-making powers in Part 2 of the Bill.
3.
The Finance Committee also received a report from the Subordinate
Legislation Committee on the Delegated Powers Memorandum. The report from
the Subordinate Legislation Committee and the reports from the secondary
committees can be found at annexes B to E of this report, and are referred to
throughout.
STRUCTURE OF REPORT
4.

The report is structured as follows—
•

a brief description of the overall policy objectives of the Bill (paragraphs 5
– 7);

SP Paper 351

1

Session 3 (2009)


357

Finance Committee, 8th Report, 2009 (Session 3)
•

consultation undertaken by the Scottish Government and the Committee
(paragraphs 8 – 11);

•

the wider simplification programme and the ambition of the Bill
(paragraphs 12 – 21);

•

a discussion of each Part of the Bill, taking into account those areas of the
Bill scrutinised by secondary committees (paragraphs 22 – 176);
•

Part 1 – Simplification of public bodies (paragraphs 22 – 29);

•

Part 2 – Order-making powers (paragraphs 30 – 88);

•

Part 3 – Creative Scotland (paragraphs 89 – 102);

•

Part 4 – Social care and social work: scrutiny and improvement
and Part 5 – Health care: scrutiny and improvement (paragraphs
103 – 144);

•

Part 6 – Scrutiny (paragraphs 145 – 171);

•

Part 7 – Miscellaneous and general (paragraphs 172 – 176);

•

possible Stage 2 amendments (paragraphs 177 – 186);

•

the Financial Memorandum (paragraphs 187 – 211);

•

other issues (paragraphs 212 – 213);

•

the Committee’s conclusion on the general principles of the Bill
(paragraphs 214 – 215); and

•

a summary of conclusions and recommendations.
PURPOSE OF THE BILL

5.

The overall purpose of the Bill is to—
“[…] help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better achieve its
core functions for the benefit of the people of Scotland.”1

6.

The Policy Memorandum explains that the Bill will achieve this through—
•

providing for the dissolution of certain public bodies;

•

the transfer or delegation of certain specific functions between public
bodies;

1

Public Services Reform (Scotland) Bill. Policy Memorandum, paragraph 2. Available at:
http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-pm.pdf
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•

the establishment of new national bodies for health and social work and
social care scrutiny and for arts and culture, bringing together and
improving the functions of existing separate bodies;

•

providing for general powers to effect organisational and other changes
to the public sector landscape or to remove or reduce burdens
throughout the Scottish economy which are identified as holding back
economy, efficiency, productivity or profitability; and

•

placing a duty on scrutiny bodies to co-operate with each other and to
ensure an appropriate user focus in how they fulfil their functions.2

7.
This Bill is only one part of the Scottish Government’s wider programme for
public service reform which includes areas of work such as the national
performance framework, the efficient government programme and single outcome
agreements etc.3 Two strands of the programme – simplification of public bodies
and reform of the scrutiny landscape – are linked directly to the provisions in the
Bill. Wider background and discussion on these issues is given under the relevant
sections of this report.
SCOTTISH GOVERNMENT CONSULTATION
8.
The Bill is a wide-ranging piece of legislation, bringing together various
different strands of work. Different areas of the Bill were subject to different levels
and format of consultation and much of the Bill is based on published reports.
However, there was no dedicated consultation by the Scottish Government on the
Bill and concerns were raised in evidence to the Committee and by secondary
committees on the level of public consultation. The Government’s consultation is
considered where appropriate under the discussion on each part of the Bill in the
body of the report below.
FINANCE COMMITTEE CONSULTATION
9.
The Finance Committee launched a call for written evidence in June 2009
and received 61 submissions.
10. The Committee took oral evidence over a series of seven meetings in
September and October 2009. The Committee would like to put on record its
thanks and appreciation to all of those who contributed to its scrutiny of the Bill at
Stage 1.4
11. Extracts from the minutes of all meetings where the Bill was discussed can
be found as Annexe A to this report. As indicated above, reports from other
committees can be found at Annexes B to E and form a separate volume to this
report. All written and oral evidence received by the Committee is reproduced as
Annexe F. Annexe F has been published electronically only.
2

Policy Memorandum, paragraph 4.
Scottish Government. Simplification and Improvement Update document, Available at:
http://www.scotland.gov.uk/Resource/Doc/44473/0081841.doc [Accessed 29 October 2009]
4
Annexe A contains a full list of all those who gave evidence to the Committee.
3

3
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THE WIDER SIMPLIFICATION PROGRAMME AND THE AMBITION OF THE
BILL
Overall target for reduction of public bodies
12. The Policy Memorandum states that the current landscape of public bodies in
Scotland has evolved over time without clear strategic planning or oversight and
that this “has led to overlaps and duplication of effort in the roles and functions of
some public bodies.”5 This has given rise to a concern that the current landscape
gives the impression to the public and business of “a confusing array of
organisational roles, remits and functions.”6
13. To address this, the Policy Memorandum states that the Government has
taken a “strategic approach” which has enabled it to identify—
“[…] scope for real change to deliver financial efficiencies and tangible
service delivery benefits by bringing together bodies with similar functions,
stopping activity which no longer contributes to the public purpose or, in
some cases, removing the need for a separate organisation by bringing the
functions back into Government.”7
14. As previously announced, it is the Scottish Government’s intention to reduce
the number of public bodies in Scotland by 50 (25 per cent). By May 2009, the
Policy Memorandum states that the Government has “delivered a reduction of 11
organisations” and, together with the reduction of the Justice of the Peace
Advisory Committees, “this brings the current number of existing or planned
national public bodies down to 162”. By April 2011 (the end of the current
parliamentary session), the Government anticipates that the total number will be
around 120 organisations.8 The Bill implements a reduction of eight organisations,
and provides for further reduction through the use of order-making powers in Part
2.
15. A range of witnesses commented on the 25 per cent target. Richard Parry
stated—
“That is a numbers issue; it is playing a numbers game. It is being done
under the banner of simplifying government, but it is more a matter of
reducing numbers within the existing public sector landscape, architecture
or engineering—those are the images that are used. The important thing is
to look at how public services are delivered in each area.”9
16. Dr Alison Elliot stressed the importance of the role of the user of public
services, and questioned whether reducing numbers of bodies would automatically
lead to simplification for the consumer—

5

Policy Memorandum, paragraph 8.
Policy Memorandum, paragraph 8.
7
Policy Memorandum, paragraph 10.
8
Policy Memorandum, paragraph 13.
9
Scottish Parliament Finance Committee. Official Report, 15 September 2009, Col 1477.
6
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“We want simplification for the consumer—for the person who gets the
public service. There seems to be a trickle-down theory that if the public
bodies landscape is simplified, a simpler experience of public services will
be produced at the consumer level. That theory might work, but it will not
necessarily do so.”10
17. However, the Cabinet Secretary reaffirmed the evidence from the bill team
that—
“We did not pluck that number out of thin air; we worked through a process
of identifying opportunities for rationalisation where duplication currently
existed, which brought us to a number. We considered the matter in the
context of what could credibly be delivered in one parliamentary session,
and we arrived at a figure of around 25 per cent.”11
18. The Cabinet Secretary also stressed the importance of the user focus
provision in Part 6 of the Bill12 (discussed at paragraphs 146 – 153).
Ambition of the Bill
19. Another theme to emerge from the Committee’s evidence programme was
the overall ambition of the Bill, and whether it does “reform public services.” Alison
Elliot stated that the Bill “is not about reforming public services”13 and Jo
Armstrong made the point that the Bill—
“[…] represents a big opportunity. Some of the submissions indicated that
an opportunity has been lost, but a serious opportunity still exists to focus
on what the public sector is trying to deliver, what the appropriate regulatory
framework is and what is fit for purpose as we move forward, as opposed to
what has been fit for purpose over the past five or 10 years.”14
20. The SCVO agreed with this interpretation and stated that in its view—
“[…] we do not think that the bill does what it says on the tin. The bill does
not reform public services. The bill makes some attempts to clarify the
scrutiny dimension, but it does not attempt to change the culture, design
and delivery of public services, which is where our interest—that of
voluntary organisations that provide a great many public services—lies.”15
21. The Committee notes the comments received on the ambition of the Bill
and on whether the Bill does “reform public services.” While the Committee
welcomes the Scottish Government’s commitment to speed up the pace of
public service reform, the Committee shares the view of some witnesses
that the Bill does not go far enough.
10

Scottish Parliament Finance Committee. Official Report, 15 September 2009, Col 1478.
Scottish Parliament Finance Committee. Official Report, 27 October 2009, Col 1613.
12
Scottish Parliament Finance Committee. Official Report, 27 October 2009, Col 1614.
13
Scottish Parliament Finance Committee. Official Report, 15 September 2009, Col 1491.
14
Scottish Parliament Finance Committee. Official Report, 15 September 2009, Col 1479.
15
Scottish Parliament Finance Committee. Official Report, 29 September 2009, Col 1562.
11

5
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PART 1 – SIMPLIFICATION OF PUBLIC BODIES
Introduction
22. Part 1 of the Bill sets out a number of specific structural changes which make
up part of the simplification programme. The Cabinet Secretary stated that “Part 1
[…] dissolves a number of advisory bodies that are no longer necessary.”16 The
changes covered under Part 1 are—
•
•
•
•
•
•
•
•
•

transfer to Scottish Natural Heritage of functions of the Deer Commission
for Scotland (section 1 of the Bill);
transfer to Scottish Natural Heritage of functions of the Advisory
Committee on Sites of Special Scientific Interest (section 2);
dissolution of the Scottish Records Advisory Council (section 3);
dissolution of Scottish Industrial Development Advisory Board (section 4);
dissolution of the Building Standards Advisory Committee (section 5);
dissolution of the Historic Environment Advisory Council for Scotland
(section 6);
delegation of functions under section 7(1) of the Industrial Development
Act 1982 to Scottish Enterprise or any other appropriate body (section 7);
delegation of functions under section 5 of the Science and Technology
Act 1965 to Scottish Enterprise or any other appropriate body (section 8);
and
regulation of officers of court (section 9).

23. The RAE Committee considered proposals related to Scottish Natural
Heritage (“SNH”) in sections 1 and 2 of the Bill, and the ELLC Committee
considered the dissolution of the Historic Environment Advisory Council for
Scotland (“HEACS”) in section 6.
24. The Committee did not receive specific evidence on most of the other
changes proposed in Part 1, although it did receive written comments on the
regulation of officers of the court (section 9). Those areas that have been
highlighted in evidence and by other committees are discussed below.
Section 1 –Transfer of the functions of the Deer Commission for Scotland to
Scottish Natural Heritage
25. Section 1 provides for the transfer of the functions of the Deer Commission
for Scotland (“DCS”) to SNH. In its report to the Finance Committee, the RAE
Committee noted that responses to its consultation mirrored the balance of
evidence received in response to the Government consultation, with the majority of
submissions in favour of a merger. However, the Committee also noted a number
of minor concerns raised in evidence, and proposed that the Scottish Government
should lay a progress report before the Parliament detailing how the DCS has
been integrated into SNH and evaluating the success of the process.

16
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Section 2 - Transfer of the functions of the Advisory Committee on Sites of
Special Scientific Interest to Scottish Natural Heritage
26. Section 2 of the Bill provides for the transfer of the functions of the Advisory
Committee on Sites of Special Scientific Interest (“ACSSSI”) to SNH. The RAE
Committee received some conflicting evidence on the proposal. However, on
balance, the Committee supported the transfer. The Committee also proposed a
small technical change to section 2(3)(a) to enable existing committees within
SNH to take on the ACSSSI’s functions.
Section 6 – Dissolution of the Historic Environment Advisory Council for
Scotland
27. Section 6 dissolves HEACS (although HEACS actually ceased to operate on
31 May 2009). During evidence to the ELLC Committee, Historic Scotland
confirmed that it is committed to taking on the role performed by HEACS. In its
report to the Finance Committee, the ELLC Committee noted concerns expressed
in evidence, particularly regarding the ability of Historic Scotland to provide
independent advice and fulfil the role and functions formerly undertaken by
HEACS to a level expected by the historic environment sector. In conclusion, the
Committee recommended that the Scottish Government work closely with Historic
Scotland, former members of HEACS and the wider historic environment sector, to
ensure that these concerns are appropriately considered.
Section 9 – Regulation of officers of court
28. Part 3 of the Bankruptcy and Diligence etc (Scotland) Act 2007 (“the 2007
Act”) provides for the creation of the Scottish Civil Enforcement Commission
(“SCEC”). However, the SCEC has not yet been established. As part of the
Scottish Government’s simplification programme, the First Minister announced in
January 2008 that the implementation of the SCEC was to be reviewed. The
Policy Memorandum explains that, following consultation with stakeholders, it was
agreed that improvements needed to ensure the accountability and transparency
of the officer profession could be achieved without creating the SCEC.17
Therefore, the Bill places additional functions on the Lord President, to allow the
Lord President to effectively regulate the profession, taking on key areas of the
role that the SCEC was expected to fulfil. The Society of Messengers-at-Arms
and Sheriff Officers (“SMASO”) submitted evidence to the Committee supporting
the provisions in the Bill. The SMASO was particularly supportive of the decision
not to proceed with the SCEC.
29. The Committee notes the comments from the secondary committees on
certain specific changes in Part 1 of the Bill and asks the Cabinet Secretary
to respond.

17

Policy Memorandum, paragraphs 75-76.
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PART 2 – ORDER-MAKING POWERS
Introduction
30. Part 2 of the Bill contains two order-making powers—
•

Section 10 – allows Ministers to make any provision which would
improve the exercise of public functions. This includes modifying,
conferring, abolishing, transferring, or delegating any function. It also
includes abolishing or creating, or amending the constitution of, public
bodies.

•

Section 13 – allows Ministers to make any provision to reduce or
remove ‘burdens’. This can also include abolishing, conferring,
transferring or delegating functions, or creating or abolishing a public
body.

31. This Part of the Bill proved to be by far the most contentious in the evidence
received by the Committee, due to the perceived scope and width of the powers.
In addition, all other committees who considered the Bill commented on the
powers in Part 2. The majority of comments from the three secondary committees
concerned bodies listed in schedule 3 that fell within their own remits. However,
both the RAE Committee and the ELLC Committee recommended (by majority)
that both powers be removed from the Bill.
32. The following sections of the report examine both of the powers together, as
many of the provisions in the Part apply to both powers (for example on
parliamentary procedure). However, where issues are distinct to either section 10
or section 13, this has been noted.
Purpose of the power in section 10
33. The Policy Memorandum explains that “delivering the 25% reduction in the
number of public bodies is not intended to be the end of the process of
simplification”18 and that the power in section 10 of the Bill is designed to provide
the Scottish Government (with approval from the Parliament) with “the flexibility to
implement the necessary reshaping of structures to deliver better, more effective
and responsive public services.”19
34. The power in section 10 makes provision for modifying, conferring,
abolishing, transferring, or providing for the delegation of, any function of a person,
body or office holder listed in schedule 3. There is also provision for amending the
constitution of, or abolishing, a person, body or office-holder listed in schedule 3
(except the Scottish Ministers, the Forestry Commissioners, a person listed by
virtue of section 11(3)(e)20 or a company (within the meaning of the Companies
Act 2006)).21
18

Policy Memorandum, paragraph 92.
Policy Memorandum, paragraph 93.
20
Section 11(3)(e) refers to any other person, not being a public body or the holder of a public
office, who either— (i) appears to the Scottish Ministers to exercise functions of a public nature, or
19
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35. The power to transfer or delegate functions (but not to modify, confer or
abolish functions) also allows functions to be transferred or delegated to local
authorities. The Policy Memorandum explains that substantially unmodified
functions may, following consultation, be transferred to local authorities and fire
and police authorities. However, the power does not allow Ministers to transfer
functions away from local authorities or to make any structural change in relation
to local government.22
36. Orders made under this section are subject to affirmative resolution
procedure, with a requirement for additional consultation. There are also a number
of preconditions and restrictions on the power on the face of the Bill.
Purpose of the power in section 13
37. The purpose of the power in section 13 is to “remove or reduce unnecessary
burdens on the Scottish economy in respect of devolved areas.”23 This power
replicates and updates provisions in the UK Deregulation and Contracting Out Act
1994, which is repealed. The provisions in the Bill also “largely mirror the regime
already set out in section 1 of the UK Legislative and Regulatory Reform Act
2006”24 (“the UK Act”).25 The power’s relation to the UK Act is discussed in detail
below (paragraphs 44 – 46).
38. “Burden” is defined under this section as a financial cost, an administrative
inconvenience, an obstacle to efficiency, productivity or profitability or a sanction,
criminal or otherwise, which affects the carrying on of any lawful activity (section
13(2)).
39. Similar preconditions apply to the section 13 power as to the section 10
power, although there are some differences. In addition, the sections of the Bill on
procedure, consultation and the laying of an explanatory document apply to both
powers as do the general restrictions. The power also applies to all of the bodies
listed in schedule 3.
Precedent
Section 10
40. A range of evidence to the Committee suggested that the power in section 10
was unprecedented, either in Scotland or at UK level26 (as opposed to the section
13 power which is similar to a UK Act – see paragraphs 44 – 46). However, in
evidence the Cabinet Secretary gave the example of the power contained in
section 57 of the Local Government (Scotland) Act 2003 (“the 2003 Act”) which, in
his view, provides a precedent as—
(ii) is providing, under a contract made with a person, body or office-holder listed in schedule 3, any
service the provision of which is the function of that person, body or office-holder.
21
Policy Memorandum, paragraph 97.
22
Policy Memorandum, paragraph 98.
23
Policy Memorandum, paragraph 116.
24
Policy Memorandum, paragraph 116.
25
Legislative and Regulatory Reform Act 2006. Available at:
http://www.opsi.gov.uk/acts/acts2006/ukpga_20060051_en_1
26
Iain Jamieson, Professor Alan Page, Professor Chris Himsworth, Aileen McHarg. Written
submissions to the Finance Committee.
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“At heart, they give the ability to change primary legislation through
affirmative order. Such powers were included in section 57 of the Local
Government (Scotland) Act 2003, which provides powers for ministers to
modify any enactment that prevents or hinders local authorities from
complying with their duties under that act or from exercising the powers that
it gave to them. That particular power was tempered by the requirement to
lay an order—which is exactly what we have in this bill—that had to be
consulted upon, and the Subordinate Legislation Committee of the day
regarded those powers for ministers as being entirely appropriate.”27
41. The Committee notes that this Act has not been mentioned as a precedent
for the power in section 10 in the Bill, in the accompanying documents or during
the bill team’s evidence session. In addition, there would appear to be some
potentially significant differences between the example cited by the Cabinet
Secretary and the provisions in the Bill. These differences include—
•

The power in the 2003 Act applies primarily only to local authorities
(other public service providers are engaged only in relation to coordinating community planning of public services), whereas the power in
the Bill applies to all public bodies listed in schedule 3. The list of
bodies in schedule 3 can also be amended, meaning the boundaries of
the power could be expanded.

•

The 2003 Act is also limited to taking away or modifying provisions in
legislation which hinder the performance of specific best value,
publication and community planning objectives set out in that Act. The
Bill, however, allows Ministers to make any provision (not just to amend
existing legislation) which they consider would improve the exercise of
public functions, having regard to efficiency, effectiveness and economy
(which are not defined).

42. The Committee subsequently wrote to the Cabinet Secretary seeking
clarification on these apparent differences and a copy of both this letter and the
Cabinet Secretary’s response is included in the written evidence at Annexe F. The
Cabinet Secretary stated in his response that—
“The main point I was making in evidence was that each power […] is a
power in secondary legislation to make potentially wide changes to primary
legislation, in both cases subject to safeguards and in both cases having
regard to economy, efficiency and effectiveness. It seems to me that it is
therefore a very close analogy.”28
43. On this basis the Cabinet Secretary reaffirmed his view that he does not
agree with many of the witnesses that the section 10 power within the Bill is
unprecedented.

27

Scottish Parliament Finance Committee. Official Report, 27 October 2009, Col 1621.
Scottish Government. Correspondence from the Cabinet Secretary for Finance and Sustainable
Growth to the Convener of the Finance Committee dated 26 November 2009.
28
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Section 13
44. As outlined above, the Policy Memorandum indicates that the power in
section 13 replicates and updates provisions in the Deregulation and Contracting
Out Act 1994 (“the 1994 Act”) and in doing so, “largely mirrors” provisions in the
UK Act.29 However, Aileen McHarg noted in evidence that “as far as I am aware,
the powers that the Scottish ministers have under the Deregulation and
Contracting Out Act 1994 have not been used at all.”30
45. During the passage of the UK Act it was termed the “Abolition of Parliament
Bill” and the UK Government was heavily criticised for the lack of pre-legislative
consultation on what were seen as potentially far-reaching proposals.31 Following
the Bill’s enactment it appears that the powers granted under the Act have been
used quite infrequently.32
46. The Scottish Bill is not, however, exactly the same as the UK Act, particularly
in relation to the issue of procedure (discussed below at paragraphs 50 – 53). At
this point, the Committee notes that it is not clear why, in drafting the Bill, the
Scottish Government thought it appropriate not to mirror the provisions exactly as
set out in the UK Act. The Committee therefore asks the Cabinet Secretary to
set out his reasons for deciding not to follow the provisions in the UK Act,
and to clarify whether Ministers’ powers under the 1994 Act have been used
before.
Safeguards applied by the Bill
47. As noted above, the Bill applies a range of preconditions and safeguards to
the use of the powers in section 10 and section 13.
Preconditions
48. The Committee heard a number of concerns in relation to the preconditions
which apply to orders made under section 10. In particular, the SLC expressed
concern that the term “necessary protections” is not sufficiently clear and precise
in the Bill as drafted, and noted that it would be open to different interpretations,
depending on the context that was being used. The Committee welcomes the
Cabinet Secretary’s commitment that he is willing to look again at the issue
of preconditions on both powers, and requests that proposals are brought
forward to address the concerns raised by the SLC and others.
General restrictions
49. A number of general restrictions (which apply to both powers in Part 2) are
contained in sections 15 to 19 of the Bill. These restrictions did not receive
significant comment in evidence to the Committee and appear to be based largely
on the UK Legislative and Regulatory Reform Act.

29

Policy Memorandum, paragraph 116.
Scottish Parliament Finance Committee. Official Report, 15 September 2009, Col 1501.
31
Brazier, A. et al. (2008) Law in the Making: Influence and Change in the Legislative Process.
London: Hansard Society.
32
Scottish Parliament Information Centre. (2009) Public Services Reform (Scotland) Bill: Finane
Committee Scrutiny. Available at: http://www.scottish.parliament.uk/business/research/briefings09/SB09-55.pdf, table 1 [Accessed 29 October 2009]
30
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Procedure
50. As stated above, orders under this Part are subject to affirmative resolution
procedure. In addition, the Bill requires that the Scottish Government must consult
before laying an order (section 21), and lay an explanatory document before the
Parliament to accompany the order (section 22).
51. The Committee received a range of evidence on the parliamentary procedure
for consideration of orders under sections 10 and 13. In particular, that the
proposed procedures do not provide sufficient parliamentary safeguards. This
point was emphasised in the SLC’s report which recommended that orders under
sections 10 and 13 should be subject to a super-affirmative procedure, which
requires a proposed draft order to be laid before the Parliament together with the
relevant explanatory document for a prescribed period. This would permit public
consultation on the terms of the proposed order prior to Ministers presenting a
draft order in final form to the Parliament for approval.
52. However, the UK Act on which section 13 is based provides additional
procedural safeguards to those proposed by the SLC. Similar to the Bill, UK
Government must consult on any order to remove burdens.
But, if after
consultation, the Government decides to proceed, it must propose whether the
order should be subject to negative, affirmative or super-affirmative procedure.
Either House of Parliament can resolve to object to the procedure proposed, and
require an enhanced procedure – for example either House can require that a
proposed order subject to negative procedure should be subject to affirmative or
super-affirmative procedure.33 Under the super-affirmative procedure in the UK
Act the Committee charged with reporting on the draft may recommend that no
further proceedings be taken in relation to the draft order.
53. The Committee welcomes the Cabinet Secretary’s commitment to
consider the balance between the scope of the powers and the
accompanying safeguards and his comments that the SLC “has made some
constructive suggestions for additional procedural safeguards.” The
Committee also notes the relevant provisions in clauses 12 to 18 of the UK
Act and recommends that the Cabinet Secretary considers both when
bringing back proposals to ensure the role of the Parliament is fully
protected in relation to these orders.
Schedule 3
54. Schedule 3 of the Bill contains a list of bodies in respect of which the powers
in Part 2 apply. The bill team confirmed that the basis of schedule 3 is the original
list of 199 national public bodies which was drawn up at the beginning of 2007,
when the overall review of the public sector landscape took place.34
55. One of the main themes to arise from the Committee’s evidence programme,
and from the reports of the secondary committees, was concern over the potential
33

The super-affirmative procedure in respect of the UK Act is set out in clause 18 of the Act. It
requires a draft order to be laid for a 60-day period for parliamentary representations, and the
Government to have regard to any such representations before deciding whether to proceed with a
draft order, which will then be subject to affirmative procedure.
34
Scottish Parliament Finance Committee. Official Report, 1 September 2009, Col 1404.
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impact on the independence of some of the bodies in schedule 3. There was
specific concern around three main groups of bodies – those accountable to the
Parliament rather than Government, those that have a role in scrutinising the
actions of Government, and those with a quasi-judicial function.
Bodies accountable to the Parliament
56. Schedule 3 includes all of the parliamentary commissioners and the
ombudsman. It was explained in evidence that these bodies are accountable to
Parliament rather than Government because when the Scottish Information
Commissioner was established, the Government decided to—
“[…] follow the model of the Auditor General and have the Information
Commissioner appointed and funded by the Scottish Parliamentary
Corporate Body. That answered at a stroke the question of independence,
as the post was to be funded by the Parliament, not the Government. The
same model was simply followed thereafter for the other commissioners
that were set up.”35
57. All of the commissioners and the Ombudsman were clear in evidence to the
Committee that their preference would be for their bodies to be removed from
schedule 3 due to the potential, and perceived, impact on their independence from
Government. The Scottish Parliamentary Corporate Body (SPCB) also submitted
written evidence to the same effect.36 The Scottish Information Commissioner
explained why his body should be removed from schedule 3—
“My fundamental contention is that I am not ultimately accountable to
ministers, but to Parliament, and it designed the Freedom of Information
(Scotland) Act 2002 with that safeguard. It was not glossed over […]
Parliament debated that point hard to make sure that we got an
independent information commissioner.”37
58. The Chair of the Scottish Commission for Human Rights (“SCHR”) made an
additional point about his office’s compliance with the “Paris Principles”38 and
suggested that inclusion of the SCHR in schedule 3 could threaten its application
as a category A national human rights commission and would also affect public
confidence in its independence.39
59. While concerned about his body’s inclusion in schedule 3 as regards its
independence from Government, the Scottish Public Services Ombudsman
(“SPSO”) did make the point that change which requires primary legislation can be
slow—

35

Scottish Parliament Finance Committee. Official Report, 15 September 2009, Col 1495.
Scottish Parliamentary Corporate Body. Written submission to the Finance Committee.
37
Scottish Parliament Finance Committee. Official Report, 22 September 2009, Col 1534.
38
UN Office of the High Commissioner for Human Rights. (1993) Fact Sheet No. 19, National
Institutions for the Promotion and Protection of Human Rights. Available at:
www.ohchr.org/Documents/Publications/FactSheet19en.pdf [Accessed 2 November 2009]
39
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“I would be concerned by any process that sought to interfere with that
independence, and we certainly want to guard against any capricious
interference with it. That said, Lorne Crerar was asked to take up his duties
in 2006-07, so it is taking quite a long time to make changes to the systems.
Although we can look to Parliament to safeguard the independence of the
offices, we need to have a good look at how we bring about change if we do
not have powers such as order-making powers on the agenda.”40
60. In addition to the bodies themselves, stakeholders gave similar evidence to
the Committee. Both the Scottish Council for Voluntary Organisations (“SCVO”)41
and Children 1st cited the amount of work that had gone into the creation of
Scotland’s Commissioner for Children and Young People and other bodies.
Children 1st made the point that the involvement of children and young people
was crucial.42
61. The secondary committees also considered this area of the Bill and the
Committee notes their conclusions regarding commissioners and the ombudsman
as they apply to their own remits. The Committee also notes the submissions
received from the Standards, Procedures and Public Appointments Committee
(“SPPA Committee”), which strongly recommends that the Scottish Parliamentary
Standards Commissioner be removed from the schedule,43 and from the Scottish
Commission for Public Audit, which also expresses its wish to be excluded from
the schedule.44
Audit Scotland and the Accounts Commission
62. Audit Scotland and the Accounts Commission also indicated that they would
prefer to be removed from schedule 3. The Auditor General explained that—
“It seems to me a significant step for the executive branch to take ordermaking powers over the independent audit agency that is accountable and
reports to Parliament.”45
63. The Chair of the Accounts Commission echoed this point and stated that—
“We are all just a little concerned that the ability of ministers to flex the
scope of scrutiny in a way that may be seen to undermine the
independence of the scrutiny function is a potential threat to that
independence. As the committee knows, independence is real and
perceived, but perception can affect and undermine the reality.”46
Quasi-judicial bodies
64. In his submission to the Committee, The Lord President of the Court of
Session stated that the Scottish Court Service (“SCS”) should be excluded from
40

Scottish Parliament Finance Committee. Official Report, 29 September 2009, Col 1568.
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Scottish Parliament Finance Committee. Official Report, 6 October 2009, Col 1577.
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Standards, Procedures and Public Appointments Committee. Written submission to the Finance
Committee.
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Scottish Commission for Public Audit. Written submission to the Finance Committee.
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the schedule as he regards “it as incompatible with the constitutional position of
the SCS that any modification or transfer could occur without the consent of the
SCS.”47 The Law Society of Scotland indicated its concerns regarding a number
of bodies, including the SCS, with “quasi-judicial” functions being included in
schedule 3—
“[…] such as the children's panel, the Lands Tribunal for Scotland and the
Judicial Appointments Board for Scotland. You will remember the Lord
President's comments about the Scottish Court Service and his anxieties
about its requirement to be independent. Independence from ministers is an
essential aspect of the constitutional function of all those bodies.”48
65. The Mental Health Tribunal for Scotland also submitted evidence to the
Committee that it viewed its inclusion in the schedule as inappropriate, especially
in light of its judicial functions.49
Other bodies
66. A range of other bodies (and stakeholders) made submissions to the
Committee regarding their inclusion in schedule 3 and the potential impact on their
independence. These included—
•

Scottish Association for Mental Health (“SAMH”),50 Hilary Patrick
from Mental Health Law and Practice51 and the Law Society of
Scotland expressed serious concerns regarding the inclusion of the
Mental Welfare Commission for Scotland;52

•

National Galleries and National Museums Scotland argued that it
would be possible for a future government to change or remove the
current restrictions against the sale and transfer of collections, and
then either direct or pressurise the Trustees to consider selling some
items not currently on display,53 (this point was also raised by the
ELLC Committee);

•

the Police Complaints Commissioner for Scotland stated that its
inclusion in schedule 3 would undermine its independence and
impartiality;54 and

•

in addition to comments noted above, the SPPA Committee
expressed concern regarding the inclusion of the Office of the
Commissioner for Public Appointments in Scotland.55

47

Lord President of the Court of Session. Written submission to the Finance Committee.
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67. In response to the concerns outlined above, the Cabinet Secretary stated
that he was willing to listen to suggestions regarding the list of bodies in the
schedule.56
68. The Committee welcomes the Cabinet Secretary’s commitment to look
at the list of bodies in schedule 3 again, and recommends that he brings
forward proposals to address the concerns expressed in evidence to the
Committee prior to formal Stage 2 consideration.
Consultation
69. The bill team confirmed in evidence that no consultation had taken place on
either the power itself or the list of bodies in schedule 3 to which the power could
apply; but that each proposal to make an order under the powers would be
accompanied by its own consultation.57 Witnesses including the parliamentary
commissioners and Audit Scotland confirmed this, and all stated that they would
have preferred to have been consulted.58 The Law Society of Scotland explained
that in its view—
“One might reflect on the consultative steering group's principles of
openness, accountability, consultation and power sharing, so we must think
hard about introducing such measures without adequate consultation of
interested parties, including the listed bodies themselves.59
70. The Cabinet Secretary responded to criticism about the lack of consultation
by stating—
“The bill is essentially a product of the dialogue and consultation that
started with the Crerar review. The previous Administration commenced
that review; we inherited it and took it forward. We then put together the
statement that the First Minister made to Parliament in January 2008, which
was followed by the publication of the simplification update, which has led
to the publication of the bill. Therefore, in my view, the subject matter and
contents of the bill have been the subject of extensive consultation.”60
71. The Committee notes the strength of evidence received on the issue of
consultation and, while noting the work done by the Crerar Review and
others, considers that many of the concerns expressed in evidence could
have been addressed if full pre-legislative consultation on the provisions in
the Bill had been undertaken.
Amending schedule 3
72. The list of bodies in schedule 3 can be amended by an order subject to
negative resolution procedure under section 11(2) of the Bill. This was raised
during evidence to the Committee and by the SLC, which recommended that
orders under this section should be subject to affirmative procedure, and that
bodies should be consulted prior to their inclusion in an order. The Cabinet
56
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Secretary indicated that he was happy to look at this suggestion.61 The
Committee supports this proposal from the SLC and asks that the Cabinet
Secretary considers bringing forward appropriate amendments at Stage 2.
Section 10 – the suitability of using subordinate legislation
73. The Policy Memorandum indicates that the powers will be used to effect
“small-scale changes”62 and in evidence the Cabinet Secretary stated that the
powers “are designed to be narrowly focussed and balanced by careful
safeguards.”63 The safeguards applied by the Bill are discussed above
(paragraphs 47 – 53). However, a range of witnesses questioned whether
subordinate legislation was the appropriate vehicle to implement the type of
changes which are the subject of the power in section 10, or whether primary
legislation (the status quo) was more suitable.
74. Witnesses questioned the Government’s view that the powers could only be
used for “small-scale changes.” Iain Jamieson explained that—
“The power in section 10(1) is unprecedented in its width as far as I can
see. It is not even limited by the words ‘having regard to (a) efficiency, (b)
effectiveness, and (c) economy.’
The courts have said that a body that is required to ‘have regard to’
something is not bound by the considerations, and may disregard them and
have regard to other matters that are not listed in the legislation.
It is so wide—it covers anything that the Scottish ministers ‘consider would
improve the exercise of public functions’—that it could be anything that
ministers want it to be.”64
75. Professor Alan Page stated that, in principle—
“[…] primary legislation should be about important matters of principle, and
subordinate legislation should be about picking up the detail. The concern
about part 2 of the bill is that it ignores that dividing line, which means that
subordinate legislation will end up being used as a vehicle for dealing with
matters that should properly be discussed, considered and decided on by
the Parliament.”65
76. Professor Chris Himsworth made the point that the role of the Parliament
could be diminished as subordinate legislation cannot be amended, as compared
to primary legislation—
“On the whole, secondary legislation is a take-it-or-leave-it matter—the
Parliament either approves or disapproves of a range of different proposals,
61
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rather than having a discussion of the pros and cons of particular proposals,
as happens at stage 2 of a bill.”66
77. Aileen McHarg explained that (as discussed in the section on schedule 3
above) legislation has a “defensive” as well as an “enabling” function and that—
“The statute is not just about giving people powers to do things; it is an
important guarantor of public bodies' independence and enables them to
resist inappropriate attempts by Government to interfere with their
functions. A public body can say to Government, ‘You might want us to do
that, but we cannot do it, because our statute says that our functions are X,
our duties are Y and our powers are Z.’”67
78. COSLA was generally supportive of the use of subordinate legislation for the
power in section 10 as opposed to primary legislation, as in its view, it “might help
to ensure that the pace of change was kept up year on year.”68 However, when
pressed on the possible implications for scrutiny bodies coming under the power,
COSLA explained that “this is not one of the areas of the bill on which we
focussed.”69 The Committee notes that COSLA and its members are not subject
to the powers in Part 2, other than in a manner which would increase their roles.
79. The Cabinet Secretary confirmed the Scottish Government’s view that the
power is not “an accumulation of ministerial power”70 and that the purpose of the
power—
“[…] is simply that, when we have the opportunity to streamline public
bodies, there will be a way for us to do that, with parliamentary safeguards,
through a parliamentary process and with protection built in. These are not
all-encompassing powers; there are limitations on the powers that can be
exercised under section 10. None of the decisions can be taken by
ministers except in so far as ministers will have votes when Parliament
considers the orders.”71
80. The Committee considers the question of the suitability of using subordinate
legislation for this power in its overall conclusion on Part 2 below.
Section 13 – the desirability and necessity of the power
81. As well as concerns around the suitability of the power in section 10, a range
of views were expressed in evidence to the Committee on the overall desirability
and necessity of the power in section 13. Business organisations were clearly in
favour of the general direction of travel provided by the power. The Scottish
Chambers of Commerce stated—

66
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“[…] we have come across a number of issues arising from the
consequences—perhaps even unintended consequences—of legislation or
regulation, and the powers in part 2 would be a flexible, agile way of
responding to those and addressing them as they arise without the need for
recourse to primary legislation.”72
82. However, when asked to give examples of pressing changes to regulations
that were necessary, the Federation of Small Businesses (“FSB”) admitted that—
“Given how difficult it seems to be for us all to provide examples of the
changes to individual regulations that are required, I do not envisage a rush
from the business community to find opportunities to use those powers.
Nonetheless, when such opportunities are identified—I have given a couple
of examples—it is important that we have the right tools at our disposal to
address the issues quickly for business, and to be seen to do so.”73
83. The section 13 power was subject to some pre-legislative consultation.
Business organisations confirmed that they had been consulted through the
regulatory review group.74 However, no additional public consultation was
undertaken by the Scottish Government. The Committee, although again
noting the work of the Crerar Review and others, is concerned about the lack
of public consultation by the Scottish Government.
84. Legal academics giving evidence to the Committee questioned whether
Ministers were “serious about this power”.75 Iain Jamieson suggested that the
section 13 power could be “subsumed into section 10” and that—
“I suspect that the reason for the inclusion of section 13 was that all the
procedural provisions that attach to the section 13 power derive from the
UK act. The Scottish ministers want the power in section 10(1)—the power
to improve public service—and they have attached all the provisions that
are precedented in the UK act but for a different purpose.”76
85. The Committee notes the views expressed regarding whether the power
in section 13 is desirable or necessary, and that the equivalent power at
Westminster was extremely controversial when going through Parliament
and has rarely been used. In this regard, the Committee refers the Cabinet
Secretary to its comments above on the issue of the UK Legislative and
Regulatory Reform Act 2006.
Conclusions on Part 2
86. As noted in the introductory paragraphs of this section of the report,
this Part of the Bill proved to be by far the most contentious in evidence to
the Committee. The Committee recognises the very serious concerns
expressed in evidence regarding the safeguards applied by the Bill
72
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(particularly on procedure), the bodies that the powers could apply to and
whether the power in section 10 in particular could potentially alter the
balance of power between the Government and the Parliament.
87. However, the Committee is supportive of the Cabinet Secretary’s
intention to speed up the pace of public service reform and recognises that
a parliamentary mechanism is needed to ensure that small-scale changes
like those set out in Part 1 of the Bill can be enacted without the need for
primary legislation.
88. Accordingly, as this could result in some relatively major changes to a
crucial Part of the Bill, the Committee recommends that the Cabinet
Secretary bring forward proposals prior to formal Stage 2 consideration to
address the concerns expressed in this report. Some Members of the
Committee are not able to support the provisions in relation to Part 2 as they
currently stand. By division, the Committee disagreed to a proposal to
recommend the removal of Part 2 from the Bill.77
PART 3 – CREATIVE SCOTLAND
Introduction
89. Part 3 of the Bill creates a single national public body for arts and culture,
embracing the creative industries, Creative Scotland. The Creative Scotland Bill
fell on 18 June 2008 due to the Parliament not agreeing to the Financial
Resolution, and much of the content of the original bill has now been transferred to
the Public Services Reform (Scotland) Bill.
90. The policy behind this Part of the Bill was considered exclusively by the
ELLC Committee. The ELLC Committee’s report can be found as Annexe B to
this report.
Functions created by Part 3
Creative industries
91. The Bill establishes six general functions for Creative Scotland, as opposed
to the four functions outlined in the original Creative Scotland Bill; the significant
addition to these functions is for Creative Scotland to have responsibility for the
creative industries and other commercial activity. The ELLC Committee concludes
that a coordination and partnership approach should be the key to Creative
Scotland’s success with regard to the creative industries and recommends that all
necessary steps be taken to ensure that this joint working has the necessary
foundations for success, perhaps through guidance issued by the Minister. The
ELLC Committee calls on the Scottish Government to provide, before Stage 2,
further details of how it will ensure this.
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Structure
92. At the time of the ELLC Committee’s scrutiny, issues around the proposed
structure for Creative Scotland were still under consideration by Creative Scotland
2009 Ltd (the limited company set up to manage the establishment of the new
body). The Minister for Culture, External Affairs and the Constitution wrote to the
Finance Committee on 21 October 2009, attaching a copy of the Creative Scotland
Business Model,78 which contains detailed plans for the structure of Creative
Scotland. The Committee comments on the financial implications of Creative
Scotland in the sections of this report on the Financial Memorandum at
paragraphs 194 – 201 below.
Definitions
93. The ELLC Committee notes in its report that there are differences of opinion
within the creative sector in trying to define specific terms such as “art”, “culture”
and “creativity” and agrees with the Scottish Government that including such
definitions on the face of the Bill would be undesirable due to their likely restrictive
nature. However, the Committee also notes comments from the Scottish Artists
Union, who suggest that the word “artist” could be used in the Bill, or in guidance,
without the need for a specific definition, as with other related terms in the Bill.
National Culture
94. Another additional function in the Bill which was not in the original Creative
Scotland Bill is for Creative Scotland to provide support for “creative endeavours
which contribute to an understanding of Scotland’s national culture”. Although
there was some concern expressed in evidence, the ELLC Committee believes it
to be appropriate as a broad and all-encompassing term. The ELLC Committee
also states that it is pleased that a definition of “national culture” is included in the
Policy Memorandum.
Wider policy environment
95. The ELLC Committee received a range of written evidence expressing
concern about a lack of clarity around how Creative Scotland would relate to the
wider policy environment.
Enterprise agencies
96. The ELLC Committee acknowledges that the Bill provides far greater clarity
than the Creative Scotland Bill on the relationship between the new organisation
and the enterprise agencies and the possible transfer of funds. However, the
ELLC Committee goes on to note that the practicalities of this relationship,
particularly with regard to responsibility for the distribution of funds, will need to
evolve over time and that all the relevant partners should give such practicalities
particular attention.
Local authorities
97. In its report, the ELLC Committee notes points raised in evidence regarding a
potential tension between local authorities’ lead role in delivering public services
and the work of Creative Scotland in relation to participation in, and access to, the
78

Scottish Government. Letter from Minister for Culture, External Affairs and the Constitution to
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arts and culture. The ELLC Committee concludes that the practicalities of this
relationship would benefit from further clarification and therefore welcomes the
Minister’s intention to continue to engage with local authorities on this matter. The
Committee recommends that the Scottish Government and COSLA make every
effort to ensure the relationship between Creative Scotland and local authorities is
as clearly set out as possible, through dialogue with all relevant parties and, if
necessary, guidance, with particular attention being given to the issue of
responsibility for funding.
Ministerial direction/relationship with Scottish Ministers
98. The “arms-length principle” (i.e. how independent from government the new
agency would be and what influence Scottish Ministers would have over issues
such as artistic direction) had been particularly significant during the ELLC
Committee’s consideration of the previous bill. However, the ELLC Committee
welcomes provisions in the Bill to clearly establish an “arms-length principle.”
Governance
99. Some submissions to the ELLC Committee commented on the proposed
make-up of the board of Creative Scotland, and suggested that places should be
reserved for certain organisations. The ELLC Committee is firmly of the view that
this would be counter-productive and supports the Scottish Government’s
approach that the board should be recruited through fair and open competition, as
outlined in the Bill and accompanying documents.
100. The ELLC Committee also considered the issue of Royal Charter status, and
noted the concerns raised by the Royal Society of Edinburgh about the potential
implications of this, and the Scottish Government’s response.
ELLC Committee’s overall conclusions
101. In conclusion, the ELLC Committee acknowledges that the Scottish
Government has moved to address many of the concerns raised during the
passage of the Creative Scotland Bill, and that it has provided greater clarity on a
number of important issues. However, the ELLC Committee also notes that
Creative Scotland has had a very long incubation period and the Committee is
agreed that any further delay and uncertainty regarding its establishment would
damage the sector. The Committee therefore believes it is important that Creative
Scotland becomes fully established as soon as possible.
102. The Committee notes the conclusions and recommendations on
Creative Scotland from the ELLC Committee and asks the Cabinet Secretary
to respond.
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PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND
IMPROVEMENT AND
PART 5 – HEALTH CARE: SCRUTINY AND IMPROVEMENT
Introduction
103. A key driver behind the Bill was the Crerar Review: The Report of the
Independent Review of Regulation, Audit, Inspection and Complaints Handling of
Public Services in Scotland by Professor Lorne Crerar (“the Crerar Review”).79 The
Crerar review established five key principles for the application and use of external
scrutiny functions in Scottish public services, namely: independence, public focus,
proportionality, transparency and accountability. Parts 4 and 5 of the Bill establish
two new scrutiny bodies for social care and social work, and for health.
Establishment of SCSWIS
104. Part 4 of the Bill would abolish the Social Work Inspection Agency (“SWIA”)
and the Care Commission80 and replace both bodies with a new body to be called
Social Care and Social Work Improvement Scotland (“SCSWIS”). SCSWIS would
take on almost all functions of the Care Commission and SWIA. The structure,
functions and powers of the new agency would differ very little from an
amalgamation of the functions of SWIA and the Care Commission.81 SCSWIS
would also absorb staff from HM Inspectorate of Education (“HMIE”).
105. SCSWIS would have different status compared with SWIA as it would be a
non-departmental public body (“NDPB”) rather than a government agency. It would
bring together 594 Care Commission staff, 72 SWIA staff and up to 13 HMIE
staff.82 Like SWIA, it would conduct inspections at the request of Scottish Ministers
but could also inspect of its own volition. However, its timetable for inspecting
social work services would have to be approved by Scottish Ministers.
Establishment of HIS
106. Part 5 of the Bill proposes to abolish NHS Quality Improvement Scotland and
the Scottish Health Council and to replace both bodies with a new body to be
called Healthcare Improvement Scotland (“HIS”).
107. HIS would be established as a body corporate. It would have a national remit
with the aims of “improving the quality of healthcare through supporting NHS
boards and independent healthcare providers in improving patient care by bringing
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Scottish Government. (2007) Report of the Independent Review of Regulation, Audit, Inspection
and Complaints Handling of Public Services in Scotland. Available at:
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81
Scottish Parliament Information Centre (2009). SPICe Briefing 09-54, Page 1. Available at:
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together the provisions of advice, and guidance, support for implementation and
improvement and assessment, monitoring and reporting.”83
Committee consideration
108. The Finance Committee considered the issue of the creation of two scrutiny
bodies rather than one (as recommended by the Crerar Review). The H&S
Committee considered the provisions in Parts 4 and 5 of the Bill in detail, and the
ELLC Committee examined provisions in Part 4 as they related to that committee’s
remit. The following sections of this report first consider the issue of two scrutiny
bodies in the context of the Bill’s ambition, and then follow the structure of the H&S
Committee’s report, with reference made to the conclusions of the ELLC
Committee where appropriate, although comments made by the committees on
joint inspections and the duty of co-operation are considered in the sections of this
report on Part 6 (paragraphs 154 – 160) and comments on the Mental Welfare
Commission for Scotland are considered in the sections of this report on proposed
Stage 2 amendments (paragraphs 177 – 186).
The creation of two new scrutiny bodies
109. One particular factor that prompted some witnesses to question the level of
the Bill’s ambition (discussed at paragraphs 19 – 21) was the decision to create
two new scrutiny bodies, rather than move to a single scrutiny body as
recommended by the Crerar Review. CIPFA stated in its written submission that
the Bill represents “a missed opportunity for far reaching reform of public
services.”84 In evidence, CIPFA expanded upon this point—
“First, any bill that is headlined a public sector reform bill understandably
raises expectations. We should also consider the wider context in which the
bill was prepared, in particular the Crerar review, which carried out a wide
examination of Scotland's scrutiny arrangements. One of the review's key
recommendations was the establishment of a single scrutiny body, although
the report also acknowledged that the ambition, though achievable, was a
long-term one.”85
110. However, although his report recommended moving towards a single scrutiny
body, Professor Crerar explained that—
“When I carried out my review, which came up with radical proposals, I
knew that it would take time for the process to evolve and that it would be a
journey. One of my recommendations was that, ultimately, there should be
a single scrutiny body rather than a large number of them; however, I
recognised that as a long-term ambition that we would have to move
towards. There is some movement in the bill towards reducing the number
of bodies and creating new ones that amalgamate previously existing ones.
Nevertheless, it is a journey and I accept that it will take time.”86
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111. Although also in favour of an eventual move to a single scrutiny body,
COSLA stated that its preference would be to split two new bodies along children
and adult lines—
“It seems to us that it would be more sensible to look at, for example,
children's services across the education and social work sectors.
Government policy is cross cutting—it does not stop at social work, with a
separate policy for education. If services are delivered not in silos but
across the board, they should be scrutinised across the board, too.”87
112. The H&S Committee concluded that, on balance, it would favour taking the
step of creating a single body at this stage, in keeping with the recommendations
of the Crerar review. Failing that, in keeping with the duties of co-operation placed
upon them by the Bill, that Committee considers it vital that the two bodies plan for
the potential future amalgamation of their functions into a single organisation. This
would potentially include ensuring combined back-office functions and an overlap
in board membership from the outset, with a view to there being a single board in
the medium term. As part of the co-operative process, the two bodies should
determine and clearly set out the benefits of and impediments to achieving this.
113. The Finance Committee heard similar evidence from voluntary sector
witnesses, who stated that “true integration” was critical. Children 1st stated
that—
“I have been involved in mergers and I have looked at the research, and it
is clear that mergers fail when ethos and culture are not got right, because
a great deal of attention has not been paid to them and it is not clear to
people what they can expect. We hope that there will be true integration,
rather than just a merger in the negative sense of the word.”88
114. The Committee appreciates that some witnesses have expressed
frustration that the Bill does not fully implement the Crerar Review
proposals as regards the creation of a single scrutiny body. However, the
Committee notes the evidence from Professor Crerar and others that this
would be too much of a radical shift at this time. The Committee is
supportive of the H&S Committee’s conclusions above and asks the
Scottish Government to respond.
Scottish Government consultation
115. Before discussing the provisions in the Bill, the H&S Committee’s report
considers the level of consultation by the Scottish Government. The H&S
Committee acknowledged that extensive consultation was undertaken by the
Crerar Review, but noted that concerns were raised in evidence about the lack of
a formal public consultation on Parts 4 and 5 of the Bill. The Committee goes on
to draw the attention of the Finance Committee to the issue of consultation, given
the scope of the proposed reforms contained in the Bill and the abolition of several
scrutiny and improvement bodies – only established over the last six to eight
87
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years, many in primary legislation. There was a view that the choices made during
the development of the policy underpinning Parts 4 and 5 were not fully explored
with all the stakeholders.
Public-focused reform
Cost savings versus improving the system
116. A recurring theme in evidence to the H&S Committee was that the Bill and its
accompanying documents emphasise the potential financial savings that may
accrue through the proposed establishment and functions of SCSWIS and HIS.
Much of the evidence received pointed to the limited cost savings over the
potential wider benefits and opportunities to improve the delivery and
accountability of health and social care services in Scotland.
This report
discusses the issue of costs and savings in detail in the section on the Financial
Memorandum at paragraphs 202 – 210. The H&S Committee concluded that the
development of public participation within the scrutiny and improvement system is
central to the successful delivery of the principles advocated by the Crerar review
and that the policy of placing the public at the centre of the decision-making
process within a healthcare and social care system in Scotland has developed
significantly in recent years.
117. The H&S Committee believes that the Crerar review principles provide a
clear patient-centred methodology for the reform of the scrutiny and improvement
system for health and social care services in Scotland. The Committee is
concerned that the Scottish Government has not yet clearly demonstrated how the
proposed structure and aims of the SCSWIS and HIS, and the relationship
between them and with other key agencies, will deliver on the Crerar review
principles. Further, the Committee believes that the Government should set out, as
part of the legislative process, what patient-centred benefits are expected; these
expected benefits would then serve as standards for the new bodies to work to
and enable those bodies to be held to account.
Complaints systems
118. One of the major challenges outlined in evidence to the H&S Committee
centred around the changes to the current inspection and public complaints
system for health and social care services in Scotland that would arise from the
creation of SCSWIS and HIS.
119. Owing to the varying powers and systems in place in the constituent bodies
that would be replaced by SCSWIS and HIS, witnesses expressed concern in
relation to the lack of clarity in the Bill as to how the new bodies will integrate and
operate complaints systems. It was emphasised to the Committee that the
governance processes of SCSWIS and HIS have to ensure that the best elements
of the existing systems were retained and improved upon under the new
structures.89 90
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120. In concluding on this section of its report, the H&S Committee reserved its
judgement on the issue of complaints as the Scottish Government had not yet
produced draft regulations specifying the structure and operations of the
complaints system. The H&S Committee recommends that the Government
produce draft regulations on the complaints system for consideration before Stage
2.
121. The H&S Committee also firmly believes that, in keeping with the Crerar
review principles, the public complaints system to be put in place as a result of the
creation of SCSWIS and HIS should be a public-focussed system. This would
involve putting the public at the heart of the improvement system and should
therefore include feedback as well as complaints.
122. Furthermore, a single point of access for all complaints or concerns would be
a vital component of this. Such an approach would help to protect patients from a
potentially confusing decision about which complaints route to take. For example,
a patient should not have to decide whether a complaint about a dental service
may need to be addressed to a professional body or to a public complaints body,
depending on whether the service was provided privately or on the NHS. This is a
relatively straightforward example that illustrates a situation that could occur to
vulnerable patients in more complex circumstances.
Scottish Health Council
123. Established in 2005, the primary aim of the Scottish Health Council (“SHC”)
is to promote improvement in the quality and extent of patient focus and public
involvement in the NHS in Scotland.91 A major development in the public
engagement process will be seen in 2010 with the first pilot elections to be held
under the Health Boards (Membership and Elections) (Scotland) Act 2009. This
will see the direct election of 12 members to Fife Health Board and 10 members to
Dumfries and Galloway Health Board.92
124. The H&S Committee notes that the Bill as drafted provides that the proposed
HIS “may” establish a new SHC. It believes that there would be a continuing and
important role for the SHC in the structure of the proposed HIS and that, therefore,
the Bill should provide that the proposed HIS “must” establish the SHC or
otherwise ensure that its current functions are maintained.
125. The Committee goes on to state that the proposed HIS should seek to benefit
from the expertise built up by the SHC during the transitional period of its
establishment and early development, especially in light of future developments,
such as direct elections to health boards. In preparation, NHS Quality
Improvement Scotland and the SHC should set out an agreed framework and
timetable for review for the role of the SHC in HIS.
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Enforcement and improvement
The core aims of SCSWIS and HIS
126. One of the main points of debate raised during the H&S Committee’s
evidence taking was the need for a balance in the stated aims and objectives of
SCSWIS and HIS, as set out in the Bill, in respect of their enforcement and
improvement roles. SCSWIS is primarily an inspection agency, subsuming most of
the prior responsibilities of the Care Commission and the SWIA. Evidence on Part
4 of the Bill pointed to the need to clarify the role of SCSWIS in its aims as an
agent in improving the delivery and quality of social work and social care services.
Evidence on Part 5 of the Bill suggested that much more clarification of the
purpose of HIS as an inspection agency, as well as an improvement agency, was
needed. Concerns were raised over the lack of clarity in the Bill as drafted on how
HIS would assume and execute its new inspection powers.
127. The H&S Committee is of the view that the discrepancies between the aims
of the two bodies, as highlighted in the oral evidence, arise in large part from the
lack of consultation by the Scottish Government on Parts 4 and 5 of the Bill and
that this highlights a fundamental concern about the reform process. They believe
that a true integration strategy to deliver on efficient and meaningful improvement
in services is called for, not a simple cut-and-paste merger of specific functions
between new bodies. The Scottish Government must ensure that the aims of
SCSWIS and HIS are aligned and compatible with their joint and separate
functions. This will form a key element to the future development of the overall
system, should further reform lead to the development of a single enforcement and
improvement body for health and social care services.
128. The Committee goes on to note the preference expressed by some
witnesses for SCSWIS to have a role in relation to complaints about the
commissioning of social work services. However, the Committee regards a local
authority’s commissioning of services as constituting a part of its service level and,
therefore, to be properly a matter for its own complaints process. Similarly, the
Committee considers complaints about professional standards to be a matter for
the relevant professional body. However, in recognition of concerns that cost is
often an over-riding factor when commissioning services, the Committee
recommends that the proposed SCSWIS should have a role in working with local
authorities to ensure that the quality of service is given greater weight when the
commissioning of services is being considered.
Joint inspections and duplication of scrutiny
129. The H&S Committee also draws the attention of the Finance Committee
concerns about potential duplication in scrutiny and improvement functions across
the two proposed bodies and its belief that the Scottish Government should bring
forward fully developed proposals for minimising such duplication. The Committee
also restated its concerns about lack of consultation on this area of the Bill.
130. Further discussion on the issue of joint inspections can be found in the
sections of this report on Part 6 of the Bill (see paragraphs 154 – 160).
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Commissioning services and the tender pre-qualification process
131. The H&S Committee also believes that the Scottish Government should
establish a role for SCSWIS to act as a pre-qualification registration body for
service providers wishing to tender/re-tender for local authority service contracts,
thereby removing the need for contractors to go through 32 separate prequalification systems and ensuring a consistency in application of criteria.
Organisational merger issues93
Cultural integration, governance and impartiality
132. Many of the witnesses who gave evidence to the H&S Committee
commented on the decision to establish SCSWIS as an NDPB at arms length from
government but to create HIS as a government agency under ministerial control.
Given the inherited function of both bodies, this raises potential questions of
impartiality and governance difficulties. Professor Crerar made a similar point in
evidence to the Finance Committee.94
133. In conclusion on this point, the H&S Committee noted its support for the
views expressed by NHS Forth Valley, NHS Greater Glasgow and Clyde and other
witnesses in respect of the cultural difficulties faced in the creation of a new body,
or of new bodies, and the danger of a ‘dominant agency’ culture developing as a
result of a merger procedure as opposed to a true integration process. The new
body or bodies and the Scottish Ministers must ensure that sufficient scope and
resources are provided to allow the best elements of their predecessor bodies to
be retained while developing a genuinely new culture suited to their aims and
functions.
Development of shared services
134. Another potential advantage highlighted in evidence to the H&S Committee
was the opportunity offered by the Bill to further develop the integration of shared
service delivery so as to support the development of combined health and care
facilities and thereby reduce waste and improve efficiency. In its report, that
Committee recommends that the Scottish Government seeks to examine and
develop a clear strategy on joint service development as part of the establishment
of SCSWIS and HIS or a single body. This strategy should seek to embed the
principle of shared services and co-location in the development of standards,
outcomes and arrangements of the new body or bodies. This would assist in the
removal of barriers to greater joint service development.
Ministerial powers in relation to SCSWIS and HIS
135. As discussed above, much of the evidence received by the H&S Committee
highlighted the different statutory basis on which it is proposed to establish
SCSWIS (as an NDPB) and HIS (as a government agency). This raised concerns
with witnesses in relation to the independence from ministerial control of these
bodies in the exercise of their scrutiny and enforcement functions. In concluding
93
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on this point, the H&S Committee recognised the appeal of allowing sufficient
flexibility for ministers to deal with refinement and reorganisation of public services
in the wake of the Crerar review and the scale of the reforms proposed in the Bill,
especially in light of the lack of consultation by the Government on the proposals.
However, maintaining the confidence of public sector employees, key stakeholders
and especially the general public is vital to the success of any major reform
process.
136. The H&S Committee goes on to recommend that, given the uncertainty
expressed by witnesses about the direction of travel and in light of the consultation
experience in the development of these legislative proposals, the Scottish
Government sets out clearly what consultative and legislative steps would be
taken in any future reform of scrutiny and improvement functions for health and
social care. The Committee further recommends that the Bill be amended at Stage
2 to correct the discrepancy in relation to ministerial powers to approve inspection
timetables for social work services but not for social care services.
ELLC Committee
137. The ELLC Committee also examined practical issues around establishing
SCSWIS and recommended that the Scottish Government spell out, in practical
terms, and before Stage 2, what specific measures will be taken to ensure that any
increased degree of risk brought about as a result of the transfer process will be
minimised.
138. The ELLC Committee also considered the issue of the relationship between
the Scottish Social Services Council (SSSC) and SCSWIS, and welcomed the
Scottish Government’s statement of its intention to strengthen the powers
available to the new body in respect of the code of practice.
The independent healthcare sector
The role of HIS in the independent healthcare sector
139. Another major issue to emerge from the H&S Committee’s scrutiny of Part 5
of the Bill relates to the proposed reforms of the enforcement and improvement
regime for independent healthcare services in Scotland.
140. Under the Bill, the regulation of independent healthcare services would pass
from the Care Commission to HIS.95 In relation to this, HIS would assume
responsibility for a number of functions which do not currently constitute part of the
role of NHS Quality Improvement Scotland, the body from which HIS would
assume most of its other functions. This poses a challenge for the planning and
implementation of scrutiny and regulation of such services, especially in relation to
services not currently regulated by any of the existing bodies or agencies.
141. In 2008-09 the acute independent sector hospitals in Scotland treated more
than 45,000 inpatient/day-case patients and more than 186,000 outpatients.
Scottish independent mental health hospitals treated over 1400 patients during the
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same period.96 This represents a significant increase in the work of NHS Quality
Improvement Scotland.
142. In conclusion, the H&S Committee welcomed the integration of the regulation
and improvement functions for both the NHS and independent healthcare services
in Scotland into one body. However, the Committee considers that the Scottish
Government must ensure that the necessary preparatory action in relation to the
regulation of the sector is taken before the establishment of HIS. The Committee is
further concerned that the point has not yet been reached where there is full
scrutiny of the expanding independent health sector, despite the length of time that
has passed since the Regulation of Care (Scotland) Act 2001 (“the 2001 Act”)
came into force. The Committee looks forward to this being dealt with following
consultation.
Regulation of independent healthcare services
143. One of the main challenges confronting bodies such as NHS Quality
Improvement Scotland and the Care Commission in advance of the proposed
establishment of HIS is the coming into force of the remaining provisions of the
2001 Act.
The H&S Committee welcomes the Scottish Government’s
announcement of a consultation on the regulation of the independent healthcare
sector and, based on the evidence received, recommends that the following issues
be taken into account as part of the consultation—
•

the proposals under consideration by the Department for Health on the
regulation of independent healthcare services in England;

•

inclusion of the Scottish Independent Hospitals Association, and other
key stakeholders, in the process of development of the standards and
inspection methodology for HIS;

•

the need to establish agreed definitions for practitioners’ titles in
independent healthcare services, especially where such practitioners
are not covered by a professional body or the Health Professions
Council;

•

the need to establish an agreed definition of an “independent medical
agency” and an “independent medical clinic”;

•

clarification of the definition of an “independent hospital” where such a
facility is co-located with an NHS facility;

•

in relation to the 2001 Act, (a) what is currently inspected by the Care
Commission; (b) what is currently being prepared for inspection; (c)
what has yet to commence inspection, and (d) what the timescale is for
full implementation of the 2001 Act.
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Overall conclusions on Parts 4 and 5
144. The Committee notes the conclusions and recommendations on Parts 4
and 5 of the Bill from the ELLC Committee and the H&S Committee and asks
the Cabinet Secretary to respond.
PART 6 – SCRUTINY
145. A key aim of the Scottish Government’s public services reform programme is
to create a “more proportionate and risk-based scrutiny system.”97 In addition to
creating two new scrutiny bodies for health and for social care and social work,
Part 6 of the Bill contains further provisions which—
•

place a duty of user focus on scheduled scrutiny bodies;

•

place a duty of co-operation on scheduled scrutiny bodies;

•

provide for joint inspections between two or more scrutiny bodies; and

•

amend the Public Finance and Accountability (Scotland) Act.

Duty of user focus
146. Sections 92 and 93 of the Bill will require the scrutiny bodies listed in
schedule 13 “to make arrangements to secure and demonstrate continuous
improvement in user focus in their work.”98 The proposed duty is intended to
embed a culture of user focus throughout the scrutiny bodies. How this
“continuous improvement” is to be demonstrated will be confirmed in guidance
issued by Scottish Ministers.99
147. Professor Colin Reid expressed some reservations about the proposed duty
and was critical of the use of guidance to set out the detail of how the provisions
will work in practice.100 He went on to question the use of a “general” legal duty
and how effective this would be in practical terms—
“Is having a general duty to have regard to user focus really going to make
a difference? Will it lead to a better and more effective way of doing things
than simply having a clear policy statement and policy guidance? Most of
the public bodies that it covers are already subject to ministerial directions
of some sort. Public bodies are starting to have a vast list of general legal
duties that it is hard to keep track of. They could be distracting people from
the really important things, and they lessen the impact of such things being
law. Public bodies have so much to do as a matter of legal duty that their
focus is weakened on the few really important things that the Parliament
thinks should be enshrined in law.”101
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148. The Law Society of Scotland had similar doubts about the proposal, and
raised issues around the definition of “user”—
“[…] although user focus is a fine idea where the duty is owed to the user,
where the duty might be owed to the public at large or to some higher
interest such as the protection of vulnerable people, that might not square
with a duty focused on the user. When one considers the Mental Welfare
Commission for Scotland, which has duties under the Adults with Incapacity
(Scotland) Act 2000 and the Mental Health (Care and Treatment) (Scotland)
Act 2003 to protect the rights, including the human rights, interests and
welfare, of very vulnerable people, one sees that those duties must have an
independent focus rather than a user focus. Users of the Mental Welfare
Commission for Scotland's powers are by definition very vulnerable
people.”102
149. The Law Society also questioned what the consequences would be for noncompliance—
“[…] what happens if there is a failure to have the user focus? If it is simply
a failure to meet the statutory obligation, remedies might be at the hand of
the user of the service. There might be court remedies or judicial review, or
something like that. However, under the bill, the failure would lead to
ministers being parachuted in with guidance. That is where there is an
anxiety.”103
150. However, Professor Crerar and Douglas Sinclair were of the view that placing
a duty of user focus in statute would encourage cultural change, as outlined in the
Policy Memorandum. Professor Crerar stated that—
“Many scrutiny bodies stated in their evidence to my review that they had
such a focus and that they took users into account in scrutinising services,
but I think that that was a case of gilding the lily. At one level, the purpose
of the review was to say that we need much more user focus in scrutiny
bodies and to ensure that they are providing us with reassurance. One
issue in the bill is around user focus and who the user is. The intention in
my review was that that was the public and those who use the services, not
the service provider.”104
151. Witnesses from the voluntary sector were also supportive of this position.105
SAMH stated that—
“Service users should clearly be at the heart of service scrutiny. Services
are provided for their users, who should have the opportunity to influence
and be part of scrutiny and to influence the services themselves.
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I am aware of the Law Society's concerns, particularly in relation to the
Mental Welfare Commission, but our view is that the commission has a duty
to have a focus on service users and that, by and large, it already fulfils that
duty. It works well with the people who use it. In general, we hear good
feedback from people who have asked the commission for help. I do not
see a contradiction.”106
152. The Cabinet Secretary confirmed the Scottish Government’s commitment to
the principle of user focus—
“It may be an obvious remark for a Government to say that such a focus
should be implicit in all public services, but our view is that we need to
make the point—we need to assert it—to ensure that user focus is properly
and fully taken into account by the public services in the design of and
approach to their activities. In those two respects, having security around
rights, entitlement and powers and a duty of user focus provide the
necessary reassurance that members of the public who use those services
require to see.”107
153. The Committee notes the conflicting evidence received on the issue of
user focus and asks the Cabinet Secretary to respond.
Duty of co-operation and joint inspections
154. Section 94 of the Bill would establish a duty on bodies listed in schedule 14
to co-operate and co-ordinate with each other and, where appropriate, the Scottish
Ministers on improving the exercise of scrutiny functions. Section 95 would place a
duty of co-operation on SCSWIS and HIS in relation to their inspection processes.
These sections of the Bill were examined in detail by the H&S Committee and the
ELLC Committee.
155. The H&S Committee considers a single point of entry for users to be vital to
the success of the proposed scrutiny and improvement system. This could be
fostered by ensuring cross-membership of the boards of HIS and SCSWIS,
thereby ensuring co-ordination and uniformity in their approach to joint inspections.
156. In addition, the H&S Committee recommends that SCSWIS and HIS should
seek to consult with other inspection agencies on establishing a clear joint
inspection protocol with them. This should include provision whereby bodies or
service providers falling partly or wholly under the scrutiny remit of both SCSWIS
and HIS would be subject to a single joint inspection process, in the interests of
minimising the administrative burden placed on them.
157. The H&S Committee also considers that the Scottish Government must
establish a clear and robust code of practice for all HIS and SCSWIS staff in
relation to their right of access to individual patient records. This code should be
consulted on in advance of the establishment of both bodies. It should also
consider the potential for a change to the functions of the Mental Welfare
106
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Commission for Scotland and how its role in protecting the rights of vulnerable
individuals would remain independent and intact in any new joint inspection
system.
158. In relation to access to records for child protection issues, the H&S
Committee notes the concerns raised by BMA Scotland and recommends that the
Scottish Government provide specific assurances on these matters.
159. The ELLC Committee also considered the specific point raised by the British
Medical Association on the need to maintain a balance between the need for
patient confidentiality and the overriding need for appropriate access to medical
records for inspection purposes. The ELLC Committee, however, concluded that
the measures and safeguards contained within the guidance associated with the
2006 Act, which will be updated as part of the arrangements for the current Bill,
are sufficiently robust, and welcomed assurances from the Scottish Government
that further discussions with relevant bodies would take place in due course.
160. The Committee notes the conclusions from the secondary committees
and asks the Cabinet Secretary to respond.
Bodies to which these sections apply
161. As described above, sections 92 and 93 of the Bill on user focus apply to
bodies listed in schedule 13; section 94 of the bill on co-operation applies to
bodies listed in schedule 14; and section 95 on joint inspections applies to bodies
listed in section 95(6). These lists can be amended by negative resolution
procedure, but before an order to add a body to any of these lists can be laid, the
Government must consult both the body and “any other person they think fit.” The
Committee received limited comment on the bodies that the various provisions
under this section apply to. However, the Police Complaints Commissioner (who
is not currently subject to any of the sections) submitted evidence to the effect that
the provisions related to changing these lists “constitute a material undermining of
the independence and impartiality of the Commissioner.”108 The Committee asks
that the Cabinet Secretary looks again at these provisions in light of the
points made by the Police Complaints Commissioner.
162. In its report, the H&S Committee recommends that the Scottish Government
considers amending the Bill at Stage 2 to include Her Majesty’s Chief Inspector of
Prisons for Scotland and Her Majesty’s Chief Inspector of Prosecution in Scotland
in the bodies listed in schedule 14, on duties to co-operate; and the Government
should also consider extending the duty on joint inspections set out in section 96
to include Her Majesty’s Chief Inspector of Prosecution in Scotland, Audit Scotland
and the Scottish Housing Regulator. The Committee notes the conclusions
from the H&S Committee and asks the Cabinet Secretary to respond.
Amendments to the Public Finance and Accountability (Scotland) Act
163. At section 98, the Bill provides for a number of changes to the Public Finance
and Accountability (Scotland) Act 2000 (“the 2000 Act”). These changes mainly
108
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stem from recommendations resulting from a review of the corporate governance
of Audit Scotland conducted by the Scottish Commission for Public Audit (“SCPA”)
and published in October 2008.109 The SCPA is a statutory body comprising five
MSPs, and was established under the 2000 Act to provide a route of accountability
to the Parliament in respect of Audit Scotland.
164. The Committee received written and oral evidence from Robert Black
(Auditor General for Scotland), the Audit Scotland Board and the Accounts
Commission. The issues covered by that evidence include matters which the
SCPA has previously considered in some depth during its review. A further written
submission was received from the SCPA, and a written submission from the SPCB
also includes some comment on these issues.
165. The evidence indicates that the main provisions of section 98 are
uncontentious—
•

to provide that it will be the SCPA which in future appoints three members
of the five-person Audit Scotland board rather than them being appointed
by the two members specified by the 2000 Act (the Auditor General and the
Chair of the Accounts Commission);

•

to provide that the SCPA will determine the terms and conditions of those
three members, that their term of appointment will be for three years with
the possibility of this being renewed once and that the SCPA will appoint
one of those three to chair the board;

•

to provide for future holders of the post of Auditor General to be appointed
on a single non-renewable eight-year term; and

•

to provide for the defence of privilege against defamation proceedings to be
extended to the reports of the Auditor General and to the proceedings of the
SCPA.

166. However, the Chair of the Accounts Commission and the Auditor General
suggested that, in addition to the provisions above, the SCPA should take over
from the SPCB responsibility for determining the Auditor General’s salary and
terms and conditions. They argued that the current position raises at least a
perceived conflict of interest for the SPCB in that it is a body audited by the Auditor
General. The Auditor General said—
“If the SCPA took on that responsibility, that would bring the position in
Scotland into line with the principles regarding the independence of auditors
set out in the ethical standards for auditors that are issued by the United
Kingdom auditing practices board.”110
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167. The SCPA considered this issue in 2008, and took evidence from all relevant
parties at that time. It recommended no change to the current arrangements, and
re-iterated this position in its written submission dated 1 October 2009, expressing
concern that taking on this role would potentially change the nature of the SCPA
and its relationship with Audit Scotland. It was not persuaded that the SPCB’s
procedures risk giving rise to a conflict of interest.
168. The SPCB noted that the issue was also considered by the Review of SPCB
Supported Bodies Committee as part of its recent inquiry. That Committee also
recommended no change to the current arrangements, noting the SPCB’s view
that its Audit Advisory Board could give it appropriate advice on which to
determine these issues.111
169. The Cabinet Secretary confirmed in evidence that he was willing to look into
amendments in this area.112
170. The Chair of the Accounts Commission and the Auditor General also
suggested that the Office of the Commissioner for Public Appointments in
Scotland (OCPAS) should be given a formal role in the recruitment of independent
non-executive members of the Audit Scotland board, by amending the Act
establishing OCPAS to make Audit Scotland subject to its jurisdiction. The SCPA
stated that it would welcome such an amendment in principle, subject to any cost
implications being clearly understood.
171. The Committee notes that the provisions of section 98 have generally
been welcomed. The Committee notes the debate over the most appropriate
process for determining the salary and terms and conditions of the Auditor
General, and accepts that the Review of SPCB Supported Bodies Committee
and the SCPA considered this in detail and concluded that no change was
required. The Committee recommends that the Scottish Government
considers and responds on the possibility of making appointments to the
Audit Scotland board subject to the jurisdiction of OCPAS.
PART 7 – MISCELLANEOUS AND GENERAL
172. Part 7 of the Bill covers the issue of charity trustees’ indemnity insurance and
other miscellaneous provisions. On the issue of indemnity insurance for charity
trustees, the provisions in the Bill amend the provisions in the Charities and
Trustee Investment (Scotland) Act 2005 to allow charities on the Scottish Charity
Register to provide all their trustees with indemnity insurance from charity funds.
Trustee Indemnity Insurance (“TII”) is a personal insurance that indemnifies charity
trustees against the risk of personal liability arising from breach of their duties.
Prior to the 2005 Charities Act charities were able to pay for TII for all their
trustees from charity funds.113
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173. The Policy Memorandum explains that the Office of the Scottish Charity
Regulator was consulted on these provisions, but that “no further consultation was
considered necessary because these provisions do not reflect a change in policy –
they merely correct an unintended consequence.”114 However, the SCVO was of
the view that there was no pressing need for this reform, and that its preference
would be for a full parliamentary review of the 2005 Act, which could address this
issue among others.115
174. In his letter to the Committee on possible Stage 2 amendments116 (discussed
in detail at paragraphs 177 – 186), the Cabinet Secretary confirmed that the
Scottish Government is currently consulting more widely on charity law and that
further proposals may be brought forward at Stage 2 in light of the consultation
outcome.
175. The Committee notes the Cabinet Secretary’s response that a wider
consultation is being undertaken.
176. No comment was received on the other provisions contained in Part 7 of the
Bill.
POSSIBLE STAGE 2 AMENDMENTS
177. As indicated above, on 17 July 2009 the Cabinet Secretary wrote to the
Committee setting out amendments that the Scottish Government anticipated
bringing forward at Stage 2.117 The following section of this report discusses the
main proposals.
Mental Welfare Commission for Scotland
178. The Policy Memorandum notes that the Scottish Government’s original policy
intention was to take the functions of the Mental Welfare Commission for Scotland
(“MWCS”) into HIS as part of the Bill. However, following concerns expressed by
stakeholders on the potential loss of MWCS’s independence and its safeguarding
role, the Government decided to remove the proposals from the Bill as introduced
and consult further.
179. The letter from the Cabinet Secretary of 17 July included details of the
Government’s consultation. On 20 October 2009, the Minister for Public Health
and Sport wrote to the Committee explaining the outcome from the consultation
and setting out in detail the Scottish Government’s position as regards the MWCS
and the Bill.118 The Committee welcomes the Government’s approach in this
regard, and looks forward to scrutinising amendments at Stage 2.
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Issues arising from the Review of SPCB Supported Bodies Committee report
180. On 18 June 2009, the Scottish Parliament agreed proposals for a committee
bill as recommended by the Review of SPCB Supported Bodies Committee
In its report, the RSSB Committee also
(“RSSB Committee”) report.119
recommended that certain elements of its report should be taken forward as Stage
2 amendments to the Public Services Reform (Scotland) Bill.
Complaints handling
181. The RSSB Committee recommended that functions in relation to complaints
handling suggested by the Fit for Purpose Complaints System Action Group120
should be undertaken by the SPSO. The Scottish Government welcomed these
recommendations and confirmed its intention to bring forward amendments at
Stage 2.121
182. The SPSO indicated that the proposals may result in an increase of a third in
the number of complaints dealt with by his office,122 and both the Scottish
Government and the SPSO confirmed in evidence that work was ongoing on the
financial implications of these amendments.123
Scottish prison complaints
183. The RSSB Committee states in its report that transferring the functions of the
Scottish Prison Complaints Commission to the SPSO could be progressed through
the forthcoming committee bill. The Scottish Government notes in the annexe to
the letter from the Cabinet Secretary that “given the need to have a co-ordinated
and coherent approach to complaints across all public services” it would be better
for amendments on this area to be included in the Public Services Reform
(Scotland) Bill, and that the Government is discussing with the Member in charge
of the committee bill how best to approach this.124
Waterwatch
184. In its report the RSSB Committee does not recommend transferring
Waterwatch’s complaint functions to the SPSO as proposed by the Scottish
Government, although it does note that the decision was finely balanced. The
RSSB Committee also notes that it did not consider evidence on the transfer of
Waterwatch’s advocacy role to Consumer Focus Scotland. In the annexe to the
letter from the Cabinet Secretary, the Scottish Government restates its intention to
bring forward amendments at Stage 2 of the Public Services Reform (Scotland)
Bill to implement both of these changes.
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Leasing of forestry land to local communities
185. The Scottish Government also confirmed that it intends to bring forward an
amendment at Stage 2 to make it possible for communities to lease land from the
Forestry Commission for forestry purposes.125 This follows a recommendation
from the RAE Committee in its report to the Transport, Infrastructure and Climate
Change Committee on the Climate Change (Scotland) Bill. In its report the RAE
Committee welcomes the proposal.
186. The Committee thanks the Cabinet Secretary for the advance notice of
possible Stage 2 amendments and looks forward to further discussions at
Stage 2.
THE FINANCIAL MEMORANDUM
187. This section of the report looks first at the overall level of costs and savings
arising from the Bill as detailed in the Financial Memorandum (“FM”) and then in
more detail at those areas with the most significant level of costs and savings
attached and the most significant margins of uncertainty.
Overall level of costs and savings
188. The FM goes into some detail on each area of costs and savings arising from
the Bill; includes ranges of costs; and notes the Government’s assessment of the
“best estimate” of costs. Table 1 on page 60 of the FM sets out the cost
implications of each area of the Bill. As can be seen from the table, the most
significant costs arise from the creation of SCSWIS and the creation of Creative
Scotland.
189. The Bill proposes some short term costs on the Scottish Government’s
budget, which will result in medium term and recurring efficiencies. According to
the FM, net savings from the passage of the Bill as a whole over the period 20082014 equate to £3.288m (efficiencies of £13.260m – costs of £9.972m). Figure 1
below depicts the spread of these costs and savings over the period 2008-2014.
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Figure 1: Estimated Costs and Savings from the Public Services Reform
(Scotland) Bill
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190. Various witnesses and those making written submissions commented on the
FM, including those bodies directly financially affected. In their introductory
session, the bill team made it clear that the Bill was “not a cost-saving exercise.”126
However, the Institute of Directors questioned the veracity of the figures in the FM
and the Bill’s ambition to “drive through real change.”127 CIPFA made a similar
point—
“Savings of £3 million are at the margin. Cash-releasing efficiencies are not
the only measure, but they are a reasonable measure and it is important
that we understand that costs will be incurred over several years prior to the
achievement of net overall savings of £3 million.”128
191. Jo Armstrong developed this theme, and explained that in her view—
“The savings could be significant. If the bill is not about cost savings, that is a
lost opportunity. Given that serious financial constraints are coming, we could
use the bill as an opportunity to make savings, improve the quality and
delivery of services, and deliver more for people who will be marginalised as
costs and budgets get smaller.”129
192. The Committee notes that the Bill is not designed as a cost-saving
exercise. However, the Committee encourages the Cabinet Secretary to look
for further savings year-on-year from both the Bill and the wider
simplification programme.
126

Scottish Parliament Finance Committee.
Scottish Parliament Finance Committee.
128
Scottish Parliament Finance Committee.
129
Scottish Parliament Finance Committee.
127

Official Report, 1 September 2009, Col 1394.
Official Report, 8 September 2009, Col 1420.
Official Report, 8 September 2009, Col 1446.
Official Report, 15 September 2009, Col 1488.

41


397

Finance Committee, 8th Report, 2009 (Session 3)
Consultation
193. A theme that has emerged throughout this Committee’s, and other
committees’, consideration of the Bill has been a lack of consultation by the
Scottish Government in key areas. In its written submission to the Committee, the
Care Commission stated that there had been limited involvement from its
specialist staff in preparing the FM due to the “limited time available to the project
team.”130 The Committee again notes the concerns expressed in evidence on
the lack of consultation, and asks for clarification on the “very short
timescale” cited as a difficulty by the bill team,131 given that the Bill was
originally planned for introduction in February 2009.
Creative Scotland
Funding
194. In its report, the ELLC Committee notes that the funding of Creative Scotland
was a significant concern during the passage of the Creative Scotland Bill and in
evidence to the Committee on this Bill. Following completion of the ELLC
Committee’s report, correspondence was received from the Minister for Culture,
External Affairs and the Constitution, which notes that “whilst work on much of
what you requested is currently in progress, I am not in a position to provide
complete answers at present.”132 In its report, the ELLC Committee concludes that
it remained concerned that the level of funding available to Creative Scotland may
not be sufficiently high to enable it to achieve its broad and ambitious objectives
and recommends that the Scottish Government gives further thought to how this
potential shortfall might be met.
Loss of charitable status
195. The FM explains that the Scottish Arts Council will retain charitable status
until the organisation is dissolved and estimates that there could be a loss of
£546,000 to Creative Scotland if the new organisation does not receive charitable
status itself.133 In evidence to the ELLC Committee, the Minister for Culture,
External Affairs and the Constitution explained that it would be unlikely that
Creative Scotland’s application to the Office of the Scottish Charity Regulator for
charitable status would be successful. However, in correspondence to the
Finance Committee, the bill team explained that the costs set out in the FM were a
“worst case scenario” and “take no account of a range of potential options Creative
Scotland may wish to pursue to absorb or mitigate any loss.”134 The bill team give
a range of options that could be pursued and stated that “there will be no direct
impact on grants to artists.”135
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Overall level of costs and savings for Creative Scotland
196. As indicated above, the FM sets out a range of costs and savings, and a
“best estimate”. In terms of Creative Scotland, if the higher estimate of costs is
used, transition costs would total £4.44 million and savings at the end of 2013
would total £3.66 million.136 In response to concerns that the new organisation
would not be making net savings by 2013, officials explained that, in their view, the
upper estimate of costs would be “quite unlikely to happen”, due to the
uncertainties around many of the transition costs (most notably the costs of the
voluntary early severance/retirement scheme – see paragraphs 197 – 198).137 In
addition, the bill team explained that while some savings could be quantified at this
point—
“[…] we [also] expect savings to arise from streamlining of processes, but
we cannot quantify them at the moment, so they have not been included in
the estimated savings. However, we will expect those figures to
increase.”138
Staff costs
197. A significant potential area of cost, with a wide margin of uncertainty, is
provision for a voluntary early severance/retirement (“VES/ER”) scheme. The FM
explains that there will be no compulsory redundancies as a result of the
restructuring (in line with commitments made by the Scottish Government on the
simplification programme), and that “savings will be achieved through natural
wastage, redeployment and re-skilling where appropriate.”139 However, the FM
goes on to state that should it be necessary, “a cost effective voluntary early
severance/retirement scheme will be made available.”140
198. On the basis of the “most favourable” Scottish Arts Council terms, the FM
estimates that the cost of the VES/ER will be between £500,000 and £1.5m, with a
best estimate of £1.1m.141 These estimates are based on a headcount reduction
of 30 full time equivalent (“FTE”) posts, as outlined in the FM. However, the
Creative Scotland Business Model, published in October 2009, sets out plans for a
headcount reduction of 35 FTE posts.142 The Committee appreciates the points
made in correspondence from the bill team that there are a range of factors which
contribute to the uncertainties around these figures, and that the VES/ER scheme
will only be used when other methods have been exhausted. The Committee also
notes that the Minister for Culture, External Affairs and the Constitution has
already met with relevant trades unions and expects to continue discussions on
this issue.143

136

Financial Memorandum, table 12.
Scottish Parliament Finance Committee. Official Report, 6 October 2009, Col 1587.
138
Scottish Parliament Finance Committee. Official Report, 6 October 2009, Col 1587.
139
Financial Memorandum, paragraph 483.
140
Financial Memorandum, paragraph 483.
141
Financial Memorandum, paragraph 484.
142
Scottish Government. Letter from Minister for Culture, External Affairs and the Constitution to
the Convener of the Finance Committee dated 21 October 2009.
143
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 23
September 2009, Col 2737.
137

43


399

Finance Committee, 8th Report, 2009 (Session 3)
Non-staff costs
199. The major element of non-staff costs in setting up the new body is for
harmonising business systems and IT. The FM again gives a wide range of
possible costs (£300,000 - £600,000) and a best estimate of £400,000. The bill
team explained that there is a range of factors behind the difference in upper and
lower estimates and that different levels of integration between the two bodies are
possible.144 The Committee also understands that Creative Scotland 2009 Ltd is
tasked with providing recommendations on this area and it is not therefore
possible for the Scottish Government to provide more clarity at this stage.
Conclusions on the financial implications of Creative Scotland
200. With the publication of the Creative Scotland Business Model there is
now more clarity on the future shape of the new organisation than there was
when the FM was being drawn up. The Committee therefore asks the
Scottish Government to consider whether it wishes to revise the cost
estimates in the FM before Stage 2, especially given the proposed
headcount reduction of 35.
201. Overall, although appreciating the uncertainties involved, the
Committee is concerned about the wide range of figures provided for some
elements of the costs of Creative Scotland and asks that the Scottish
Government monitors and reports to the Parliament on the establishment of
the new body at regular intervals.
Creation of SCSWIS
Job evaluation exercise
202. The creation of SCSWIS will bring together staff from the Care Commission
(594), SWIA (72) and HMIE (up to 13). As with Creative Scotland, the agreed
principles of the simplification programme will apply and staff transferring into the
new body will transfer on their existing terms and conditions. Assuming a new
terms and conditions package is required, the estimated cost of a job evaluation
exercise is between £890,000 and £1.43m, with a best estimate of £1.16m.145 In
written evidence the Care Commission noted concerns about the possible
consequences that may arise from job evaluations, and that, to obtain the figures
above, an assumption of 3% - 5% of the projected new body paybill has been
used.146 While noting that this is not an unreasonable estimate, the Commission is
concerned as some evaluations have resulted in much higher percentages and
that—
“Each percentage point increase/decrease will add/remove £285k per
annum to the pay bill so there is considerable risk associated with this. We
think that it is essential to commission a piece of work to evaluate current
roles in the high financial risk areas. From the mapping information
previously provided, there appears to be risk surrounding admin staff on
lower grades. An exercise to establish that SWIA & HMIE admin grades
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are doing work that would be evaluated consistently with Care Commission
admin grades would greatly assist in identifying any risk.”147
203. In response, the bill team indicated that they recognised the risks associated
with these figures, but noted that was the reason for providing such a wide range,
“in order to be realistic and reasonable about the assumptions and the risks.”148
Harmonisation
204. The cost of harmonising current terms and conditions is also “difficult to
predict until work has been undertaken to develop a pay remit for the body.”149
However, the FM estimates that this will cost £738,000 over three years.150
Responding to criticism expressed in written evidence by the Care Commission,
the bill team confirmed that, following the preparation of the FM, a further exercise
was undertaken by officials, in which they “worked through all the staff and have
arrived at a much more robust figure, which reduces the figure of £738,000 to
about £350,000.”151 The Care Commission also expressed concern about grade
mapping between civil service and Care Commission grades in its submission. In
correspondence to the Committee, the bill team confirmed that this was an issue
for consideration by SCSWIS.
Health and Sport Committee
205. The H&S Committee also noted concerns raised in evidence to it regarding
staffing and employment issues related to SCSWIS (and HIS). The H&S
Committee was again particularly concerned about the lack of consultation on this
area of the Bill and concluded that early and successful engagement by
government and senior management with staff and trade unions over the
employment and pensions issues surrounding the proposed reforms will be
absolutely vital to the success of SCSWIS and HIS. This will also be a crucial
factor in ensuring that no hiatus occurs in scrutiny and improvement functions
during the transitional period.
206. The H&S Committee also considers that transitional arrangements should be
put in place as part of the establishment of SCSWIS and HIS which would allow
staff who are currently members of the civil service pension scheme to decide
whether to remain in that scheme or move to the local government scheme.
207. The H&S Committee recommends that the Scottish Government clarify
before Stage 2 what the position would be on the application of the Transfer of
Undertakings (Protection of Employment) Regulations 2006 (“TUPE regulations”)
on the transfer of staff terms and conditions in relation to the creation of SCSWIS
and HIS.
208. The H&S Committee further recommends that staff in the civil service should
have a ‘period of grace’ to elect to remain part of the civil service career system
rather than transfer to an NDPB, in order to allow time to decide on their future
147
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career development should they wish to seek to transfer within the civil service on
their present terms and conditions.
Education, Lifelong Learning and Culture Committee
209. In its report, the ELLC Committee notes a specific issue raised by
Community Care Providers Scotland and others regarding the current requirement
for voluntary and private sector operators to pay registration fees to the Care
Commission. The Committee further notes the Scottish Government’s view that it
would “be very problematic” to move from this position, particularly in the current
climate. The Committee also notes the argument that the charging and registration
regime helps to cement the current status of the Care Commission as an
independent body.
Conclusions on the financial implications of SCSWIS
210. The Committee notes the conclusions from the secondary committees
on this area and asks the Scottish Government to respond. In addition, the
Committee appreciates that issues around harmonisation can be sensitive
and complex. However, it appears to the Committee that harmonisation
inevitably leads to an increase in the total paybill of a body, and it is not
immediately obvious to the Committee why this should always be the case,
particularly in light of the anticipated reduction in public spending in future
years. The Committee therefore asks the Scottish Government to consider
this issue and report back to the Committee, although not necessarily
through this Bill process.
Conclusions on the Financial Memorandum
211. In general, the Committee has found the FM to be a detailed and useful
document, notwithstanding its specific comments above on certain aspects
of the cost implications. However, the Committee notes that the largest
element of the savings involved in the Bill appear to come from the
reduction in staff at Creative Scotland, and restructuring/streamlining in
SCSWIS. As the intention is for staff to be redeployed within the Scottish
Government in the first instance (although VES/ER schemes will be
available), the Committee questions whether this does in fact constitute a
saving to the public purse, and asks the Cabinet Secretary to respond.
OTHER ISSUES
The Policy Memorandum
212. The Policy Memorandum has been referred to throughout this report and the
Committee found it to be a useful document in setting out the policy objectives
behind the Bill.
Subordinate Legislation Committee report
213. The Committee has referred to issues around delegated powers throughout
this report. In its report (Annexe E to this report), the Subordinate Legislation
Committee makes a range of other recommendations.
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OVERALL CONCLUSION ON THE GENERAL PRINCIPLES OF THE BILL
214. The lead committee’s role at Stage 1 is to report to the Parliament on
the general principles of the Bill. As has been expressed earlier in this
report, the Committee is supportive of the need for public services reform,
although it endorses the view of some witnesses that the Bill does not go far
enough. However, the Committee has serious152 concerns about elements
of Part 2 of the Bill for the reasons outlined in detail above.
215. The Committee is content to recommend to the Parliament that the
general principles of the Bill be agreed to. However, in relation to Part 2, the
Committee welcomes the Cabinet Secretary’s commitment to look again at
the issue and requests that he agrees to bring forward revised proposals to
the Committee prior to formal Stage 2 consideration.
SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS
The wider simplification programme and the ambition of the bill
The Committee notes the comments received on the ambition of the Bill and on
whether the Bill does “reform public services.” While the Committee welcomes the
Scottish Government’s commitment to speed up the pace of public service reform,
the Committee shares the view of some witnesses that the Bill does not go far
enough (paragraph 21).
Part 1– simplification of public bodies
The Committee notes the comments from the secondary committees on certain
specific changes in Part 1 of the Bill and asks the Cabinet Secretary to respond
(paragraph 29).
Part 2 – order-making powers
Precedent – section 13
The Committee asks the Cabinet Secretary to set out his reasons for deciding not
to follow the provisions in the UK Act, and to clarify whether Ministers’ powers
under the 1994 Act have been used before (paragraph 46).
Safeguards applied by the Bill
The Committee welcomes the Cabinet Secretary’s commitment that he is willing to
look again at the issue of preconditions on both powers and requests that
proposals are brought forward to address the concerns raised by the SLC and
others (paragraph 48).
The Committee welcomes the Cabinet Secretary’s commitment to consider the
balance between the scope of the powers and the accompanying safeguards and
his comments that the SLC “has made some constructive suggestions for
152

The insertion of the word “serious” was agreed to by division: For: 5 (Derek Brownlee, Malcolm
Chisholm, Liam McArthur, Tom McCabe, David Whitton); Against: 3 (Linda Fabiani, Joe FitzPatrick,
Andrew Welsh); Abstentions: 0.
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additional procedural safeguards.” The Committee also notes the relevant
provisions in clauses 12 to 18 of the UK Act and recommends that the Cabinet
Secretary considers both when bringing back proposals to ensure the role of
Parliament is fully protected in relation to these orders (paragraph 53).
Schedule 3
The Committee welcomes the Cabinet Secretary’s commitment to look at the list of
bodies in schedule 3 again, and recommends that he brings forward proposals to
address the concerns expressed in evidence to the Committee prior to formal
Stage 2 consideration (paragraph 68).
The Committee notes the strength of evidence received on the issue of
consultation and, while noting the work done by the Crerar Review and others,
considers that many of the concerns expressed in evidence could have been
addressed if full pre-legislative consultation on the provisions in the Bill had been
undertaken (paragraph 71).
The Committee supports a proposal from the SLC [which recommended that
orders under this section should be subject to affirmative procedure, and that
bodies should be consulted prior to their inclusion in an order] and asks that the
Cabinet Secretary considers bringing forward appropriate amendments at Stage 2
(paragraph 72).
Section 13 – the desirability and necessity of the power
The Committee, although again noting the work of the Crerar Review and others,
is concerned about the lack of public consultation by the Scottish Government
(paragraph 83).
The Committee notes the views expressed regarding whether the power in section
13 is desirable or necessary, and that the equivalent power at Westminster was
extremely controversial when going through Parliament and has rarely been used.
In this regard, the Committee refers the Cabinet Secretary to its comments on the
issue of the UK Legislative and Regulatory Reform Act 2006 as above (paragraph
85).
Conclusions on Part 2
As noted in the introductory paragraphs of this section of the report, this Part of the
Bill proved to be by far the most contentious in evidence to the Committee. The
Committee recognises the very serious concerns expressed in evidence regarding
the safeguards applied by the Bill (particularly on procedure), the bodies that the
powers could apply to and whether the power in section 10 in particular could
potentially alter the balance of power between the Government and the
Parliament.
However, the Committee is supportive of the Cabinet Secretary’s intention to
speed up the pace of public service reform and recognises that a parliamentary
mechanism is needed to ensure that small-scale changes like those set out in Part
1 of the Bill can be enacted without the need for primary legislation.
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Accordingly, as this could result in some relatively major changes to a crucial Part
of the Bill, the Committee recommends that the Cabinet Secretary bring forward
proposals prior to formal Stage 2 consideration to address the concerns expressed
in this report. Some Members of the Committee are not able to support the
provisions in relation to Part 2 as they currently stand. By division, the Committee
disagreed to a proposal to recommend the removal of Part 2 from the Bill
(paragraphs 86-88).153
Part 3 – Creative Scotland
The Committee notes the conclusions and recommendations on Creative Scotland
from the ELLC Committee and asks the Cabinet Secretary to respond (paragraph
102).
Part 4 – social care and social work: scrutiny and improvement and Part 5 –
health care: scrutiny and improvement
The creation of two new scrutiny bodies
The Committee appreciates that some witnesses have expressed frustration that
the Bill does not fully implement the Crerar Review proposals as regards the
creation of a single scrutiny body. However, the Committee notes the evidence
from Professor Crerar and others that this would be too much of a radical shift at
this time. The Committee is supportive of the H&S Committee’s conclusions
above and asks the Scottish Government to respond (paragraph 114).
Overall conclusions on Parts 4 and 5
The Committee notes the conclusions and recommendations on Parts 4 and 5 of
the Bill from the ELLC Committee and the H&S Committee and asks the Cabinet
Secretary to respond (paragraph 144).
Part 6 – scrutiny
Duty of user focus
The Committee notes the conflicting evidence received on the issue of user focus
and asks the Cabinet Secretary to respond (paragraph 153).
Duty of co-operation and joint inspections
The Committee notes the conclusions from the secondary committees and asks
the Cabinet Secretary to respond (paragraph 160).
Bodies to which these sections apply
The Committee asks that the Cabinet Secretary looks again at these provisions in
light of the points made by the Police Complaints Commissioner (paragraph 161).
The Committee notes the conclusions from the H&S Committee and asks the
Cabinet Secretary to respond (paragraph 162).
153

For: 4 (Malcolm Chisholm, Liam McArthur, Tom McCabe, David Whitton); Against: 4 (Derek
Brownlee, Linda Fabiani, Joe FitzPatrick, Andrew Welsh); Abstentions: 0; amendment disagreed to
on Convener’s casting vote.
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Amendments to the Public Finance and Accountability (Scotland) Act
The Committee notes that the provisions of section 98 have generally been
welcomed. The Committee notes the debate over the most appropriate process for
determining the salary and terms and conditions of the Auditor General, and
accepts that the Review of SPCB Supported Bodies Committee and the SCPA
considered this in detail and concluded that no change was required. The
Committee recommends that the Scottish Government considers and responds on
the possibility of making appointments to the Audit Scotland board subject to the
jurisdiction of OCPAS (paragraph 171).
Part 7 – miscellaneous and general
The Committee notes the Cabinet Secretary’s response that a wider consultation
is being undertaken (paragraph 175).
Possible Stage 2 amendments
The Committee welcomes the Government’s approach in this regard [i.e. the
MWCS], and looks forward to scrutinising amendments at Stage 2 (paragraph
179).
The Committee thanks the Cabinet Secretary for the advance notice of possible
Stage 2 amendments and looks forward to further discussions at Stage 2
(paragraph 186).
The Financial Memorandum
Overall level of costs and savings
The Committee notes that the Bill is not designed as a cost-saving exercise.
However, the Committee encourages the Cabinet Secretary to look for further
savings year-on-year from both the Bill and the wider simplification programme
(paragraph 192).
Consultation
The Committee again notes the concerns expressed in evidence on the lack of
consultation, and asks for clarification on the “very short timescale” cited as a
difficulty by the bill team, given that the Bill was originally planned for introduction
in February 2009 (paragraph 193).
Creative Scotland
With the publication of the Creative Scotland Business Model there is now more
clarity on the future shape of the new organisation than there was when the FM
was being drawn up. The Committee therefore asks the Scottish Government to
consider whether it wishes to revise the cost estimates in the FM before Stage 2,
especially given the proposed headcount reduction of 35.
Overall, although appreciating the uncertainties involved, the Committee is
concerned about the wide range of figures provided for some elements of the
costs of Creative Scotland and asks that the Scottish Government monitors and
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reports to the Parliament on the establishment of the new body at regular intervals
(paragraphs 200 – 201).
Creation of SCSWIS
The Committee notes the conclusions from the secondary committees on this area
and asks the Scottish Government to respond. In addition, the Committee
appreciates that issues around harmonisation can be sensitive and complex.
However, it appears to the Committee that harmonisation inevitably leads to an
increase in the total paybill of a body, and it is not immediately obvious to the
Committee why this should always be the case, particularly in light of the
anticipated reduction in public spending in future years. The Committee therefore
asks the Scottish Government to consider this issue and report back to the
Committee, although not necessarily through this Bill process (paragraph 210).
Conclusions on the Financial Memorandum
In general, the Committee has found the FM to be a detailed and useful document,
notwithstanding its specific comments above on certain aspects of the cost
implications. However, the Committee notes that the largest element of the
savings involved in the Bill appear to come from the reduction in staff at Creative
Scotland, and restructuring/streamlining in SCSWIS. As the intention is for staff to
be redeployed within the Scottish Government in the first instance (although
VES/ER schemes will be available), the Committee questions whether this does in
fact constitute a saving to the public purse, and asks the Cabinet Secretary to
respond (paragraph 211).
Overall conclusion on the general principles of the Bill
The lead committee’s role at Stage 1 is to report to the Parliament on the general
principles of the Bill. As has been expressed earlier in this report, the Committee
is supportive of the need for public services reform, although it endorses the view
of some witnesses that the Bill does not go far enough. However, the Committee
has serious154 concerns about elements of Part 2 of the Bill for the reasons
outlined in detail above.
The Committee is content to recommend to the Parliament that the general
principles of the Bill be agreed to. However, in relation to Part 2, the Committee
welcomes the Cabinet Secretary’s commitment to look again at the issue and
requests that he agrees to bring forward revised proposals to the Committee prior
to formal Stage 2 consideration (paragraphs 214 – 215).

154

The insertion of the word “serious” was agreed to by division: For: 5 (Derek Brownlee, Malcolm
Chisholm, Liam McArthur, Tom McCabe, David Whitton); Against: 3 (Linda Fabiani, Joe FitzPatrick,
Andrew Welsh); Abstentions: 0.
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ANNEXE A: EXTRACT FROM THE MINUTES OF THE FINANCE COMMITTEE
16th Meeting, 2009 (Session 3), Tuesday 16 June 2009
Public Services Reform (Scotland) Bill (in private): The Committee considered and agreed its
approach to the scrutiny of the Bill at Stage 1.
18th Meeting, 2009 (Session 3), Tuesday 1 September 2009
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Colin Miller, Public Bodies Policy Division, Ian Mitchell, Deputy Director: Public Bodies
Policy Scrutiny, Mike Neilson, Director, John St Clair, Lawyer, Constitutional and Civil Law
Divisions, Scottish Government Legal Directorate, and Fiona Tyrell, Legislative Change
Leader, Scrutiny Bodies Project Team, Scottish Government.
Public Services Reform (Scotland) Bill (in private): The Committee considered and agreed
further its approach to the scrutiny of the Bill at Stage 1.
19th Meeting, 2009 (Session 3), Tuesday 8 September 2009
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Garry Clark, Head of Public Affairs, Scottish Chambers of Commerce;
Susan Love, Scottish Policy Manager, Federation of Small Businesses;
Neil MacCallum, Policy Consultant, Institute of Directors Scotland;
Lynn Henderson, Policy Officer, PCS Scotland;
David Moxham, Deputy General Secretary, Scottish Trades Union Congress;
Peter Ritchie, Chair of UNISON Scotland NDPB Committee, UNISON;
John Baillie, Chair, Accounts Commission;
Robert Black, Auditor General for Scotland;
Russell Frith, Director of Audit Strategy, Audit Scotland;
Don Peebles, Policy and Technical Manager, CIPFA.
20th Meeting, 2000 (Session 3), Tuesday 15 September 2009
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Jo Armstrong, Centre for Public Policy for Regions;
Dr Alison Elliot;
Richard Parry, Reader in Social Policy, School of Social and Political Studies, University of
Edinburgh;
Professor Colin Reid, Professor of Environmental Law, University of Dundee;
Professor Chris Himsworth, Professor of Administrative Law, University of Edinburgh;
Iain Jamieson;
Aileen McHarg, Senior Lecturer in Public Law, School of Law, University of Glasgow;
Professor Alan Page, Professor of Public Law, University of Dundee.
21st Meeting, 2009 (Session 3), Tuesday 22 September 2009
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Michael Clancy, Director of Law Reform, the Law Society of Scotland;
Tam Baillie, Scotland's Commissioner for Children and Young People;
Kevin Dunion, Scottish Information Commissioner;
Professor Alan Miller, Chair, Scottish Human Rights Commission.
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22nd Meeting, 2009 (Session 3), Tuesday 29 September 2009
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Professor Lorne Crerar, former Chair of the Independent Review of Regulation, Audit,
Inspection and Complaints Handling of Public Services in Scotland;
Douglas Sinclair, former Chair of the Fit-for-purpose Complaints System Action Group;
Councillor Ronnie McColl, Spokesperson for Health and Well-being, Jon Harris, Strategic
Director, and Adam Stewart, Policy Manager, COSLA;
Jim Martin, Scottish Public Services Ombudsman;
Lucy McTernan, Deputy Chief Executive and Director of Corporate Affairs, Scottish Council
for Voluntary Organisations;
Jennifer Wallace, Principal Policy Advocate, Consumer Focus Scotland.
23rd Meeting, 2009 (Session 3), Tuesday 6 October 2009
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Martin Docherty, Policy and Research Officer, West Dunbartonshire Community and
Volunteering Services;
Anne Houston, Chief Executive, Children 1st;
Carolyn Roberts, Research and Influence Manager, Scottish Association for Mental Health.
Public Services Reform (Scotland) Bill: The Committee took evidence on the Financial
Memorandum of the Public Services Reform (Scotland) Bill from—
Nikki Brown, Deputy Director, Creative Scotland, Colin Miller, Public Bodies Policy
Division, Mike Neilson, Director, Shane Rankin, Head of Scrutiny Bodies Project Team,
and David Reid, Assistant Director, Finance, Scottish Government.
24th Meeting, 2009 (Session 3), Tuesday 27 October 2009
Decisions on taking business in private: The Committee agreed to take item 3 in private and to
consider a draft report on the Public Services Reform (Scotland) Bill in private at future meetings.
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth, Nikki Brown,
Deputy Director, Creative Scotland, Keith Connal, Deputy Director, Public Bodies Policy
Division, Mike Neilson, Director, and Shane Rankin, Head of Scrutiny Bodies Project
Team, Scottish Government.
Public Services Reform (Scotland) Bill (in private): The Committee considered the evidence
heard to date, in order to inform the drafting of its report.
26th Meeting, 2009 (Session 3), Tuesday 17 November 2009
Public Services Reform (Scotland) Bill (in private): The Committee considered a draft Stage 1
report. Various changes were agreed to, and the Committee agreed to consider a revised draft, in
private, at its next meeting.
27th Meeting, 2009 (Session 3), Tuesday 24 November 2009
Public Services Reform (Scotland) Bill (in private): The Committee considered a draft Stage 1
report. Various changes were agreed to, some by division, and the Committee agreed to consider a
revised draft, in private, at its next meeting.
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Record of divisions in private:
Liam McArthur proposed that the Committee recommend the removal of Part 2 from the Bill. For: 4
(Malcolm Chisholm, Liam McArthur, Tom McCabe, David Whitton); Against: 4 (Derek Brownlee,
Linda Fabiani, Joe FitzPatrick, Andrew Welsh); Abstentions: 0; amendment disagreed to on
Convener’s casting vote.
The insertion of the word “serious” in paragraph 214 was agreed to by division: For: 5 (Derek
Brownlee, Malcolm Chisholm, Liam McArthur, Tom McCabe, David Whitton); Against: 3 (Linda
Fabiani, Joe FitzPatrick, Andrew Welsh); Abstentions: 0.
28th Meeting, 2009 (Session 3), Tuesday 1 December 2009
Public Services Reform (Scotland) Bill (in private): The Committee considered and agreed a
draft Stage 1 report.
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Education, Lifelong Learning and Culture Committee
Report on Stage 1 of the Public Services Reform (Scotland) Bill
The Committee reports to the Finance Committee as follows—
PRINCIPAL CONCLUSIONS
1. The Committee has considered only those proposals contained in the
Public Services Reform (Scotland) Bill that fall within its remit, that is, in the
main, the simplification of public bodies including the abolition of the
Historic Environment Advisory Council for Scotland (HEACS) (Part 1), the
order-making powers in respect of public bodies (Part 2), the establishment
of Creative Scotland (Part 3) and the provisions in relation to social work
and care services, including the establishment of Social Care and Social
Work Improvement Scotland (SCSWIS) as a replacement for the Social Work
Inspection Agency (SWIA) and the Scottish Commission for the Regulation
of Care (Care Commission) (Parts 4 and 6). The Committee’s conclusions on
each of these aspects of the Bill are contained within the relevant section of
the report.
2. Overall, the Committee accepts the Scottish Government’s intention to
modernise the scrutiny landscape and, where appropriate, rationalise the
functions and reduce the number of scrutiny bodies. The Committee is,
therefore, subject to the comments and recommendations made in the
relevant sections of the report, broadly content with the proposals in respect
of social work and care services, the abolition of HEACS and the
establishment of Creative Scotland and recommends to the Finance
Committee that it supports the general principles of the Bill as far as these
parts of it are concerned.
3. However, the Committee agrees that the provisions in Part 2, which
effectively would give current and future ministers powers to amend the
functions of, or even dissolve, large numbers of public bodies through
secondary legislation and with limited parliamentary scrutiny, would tip the
balance between the scrutiny function of the Parliament and the executive
powers of ministers heavily in favour of the latter.
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4. Accordingly, the Committee recommends that the Finance Committee
should support the general principles of the Bill, subject to the removal of
Part 2.1
BACKGROUND
5. The Public Services Reform (Scotland) Bill2 (“the Bill”) was introduced in the
Scottish Parliament by the Cabinet Secretary for Finance and Sustainable Growth
on 28 May 2009. Under Rule 9.6.1, it was referred by the Parliament to the
Finance Committee as lead committee, with the Education, Lifelong Learning and
Culture Committee (“the Committee”) named as a secondary committee along with
the Health and Sport Committee and the Rural Affairs and Environment
Committee.
6. The aspects of the Bill that fall within the Committee’s remit include the
proposed dissolution of the Historic Environment Advisory Council for Scotland
(HEACS) (Part 1), the general order-making powers in Part 2 relating to public
functions, the establishment of Creative Scotland (Part 3) and proposed changes
to the scrutiny and inspection regimes relating to social care, social work and child
protection (Parts 4 and 6).
7. The Committee agreed its approach to evidence-taking at its meeting on
23 June 2009. The Committee issued a call for evidence and received a total of 77
submissions.3 The Committee held two evidence sessions involving Scottish
Government officials and stakeholders on 1 and 9 September 2009. The first of
these sessions was devoted to social care and social work issues,4 when the
Committee took evidence from—
Val Cox, Deputy Director, Positive Futures, Adam Rennie, Deputy Director,
Community Care, Gillian Russell, Divisional Solicitor, Scottish Government
Legal Directorate, Nicholas Duffy, Solicitor, Scottish Government Legal
Directorate, and Shane Rankin, Project Director, Scrutiny Bodies Team,
Scottish Government;
and then from—
Alexis Jay, Chief Executive, Social Work Inspection Agency;
Jacquie Roberts, Chief Executive, Care Commission;
Graham Donaldson, HM Senior Chief Inspector, HM Inspectorate of
Education;
1

Aileen Campbell and Christina McKelvie dissented from paragraph 4. Kenneth Gibson was not
present at the meeting.
2
Public Services Reform (Scotland) Bill and associated documents. Available at:
http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/index.htm
3
Written submissions to the Committee can be viewed at this link:
http://www.scottish.parliament.uk/s3/committees/ellc/PSR%20Bill/PSRBillWrittenEvidence.htm
4
The Official Report of the social work and social care roundtable and the Scottish Government
officials’ can be viewed at this link:
http://www.scottish.parliament.uk/s3/committees/ellc/or-09/ed09-2102.htm#Col2561


416

2

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE B
Harry Stevenson, ADSW Executive Committee member, Association of
Directors of Social Work;
Geraldine Doherty, Depute and Registrar, Scottish Social Services Council;
Tam Baillie, Scotland's Commissioner for Children and Young People;
Ruth Stark, Professional Officer, British Association of Social Workers;
Annie Gunner Logan, Director, Community Care Providers Scotland.
8. The Committee also held a session devoted to Creative Scotland. At that
session, it took evidence5 from—
Deborah Smith, Acting Director, Culture, External Affairs and Tourism, Nikki
Brown, Deputy Director, Creative Scotland, Hilary Pearce, Portfolio
Manager, Creative Scotland Division, Lorna Malcolm, HR Professional
Adviser, Public Service Simplification Team, Greig Walker, Solicitor,
Transport, Culture and Procurement Division, Scottish Government Legal
Directorate, Colin Miller, Head of Public Bodies Policy Team, and John St
Clair, Divisional Solicitor, Constitutional and Civil Law Division, Scottish
Government;
and then from—
Ewan Brown, Chair, Creative Scotland;
Lorne Boswell, Scottish Secretary, Equity;
Jon Morgan, Director, Federation of Scottish Theatre;
Iain Hamilton, Development Manager, Creative Industries, Highlands and
Islands Enterprise;
Terry Anderson, President, Scottish Artists Union;
Jim Tough, Chief Executive, Scottish Arts Council;
David Hartley, Senior Manager, Digital Markets, Scottish Enterprise;
Sheena Macdonald, Regional Organiser, Scottish Musicians Union;
Ken Hay, Chief Executive, Scottish Screen;
Dr Donald Smith, Director, Scottish Storytelling Centre.

5

The Official Report of the Creative Scotland roundtable and Scottish Government officials’
evidence on Creative Scotland can be viewed at this link:
http://www.scottish.parliament.uk/s3/committees/ellc/or-09/ed09-2302.htm#Col2659

3
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9. Finally, the Committee took evidence on 16 and 23 September 2009 from the
Minister for Children and Early Years and the Minister for Culture, External Affairs
and the Constitution respectively.
10. The Committee expresses its thanks, both to those who submitted written
evidence and to those who took part in the oral evidence sessions.
11. This report to the Finance Committee is structured with separate sections to
cover the main aspects of the Bill that fall within the Committee’s remit.
PART 1 – SIMPLIFICATION OF PUBLIC BODIES
Dissolution of the Historic Environment Advisory Council for Scotland
Background
12. Part 1 of the Bill is concerned with the simplification of public bodies. In this
context, section 6 proposes the dissolution of the Historic Environment Advisory
Council for Scotland (HEACS).
13. HEACS was established as a Non-Departmental Public Body (NDPB) in 2003
under the Public Appointments and Public Bodies etc. (Scotland) Act 20036. Its
membership is voluntary (although the Chair receives a small salary and members
receive expenses) and is appointed by the Scottish Ministers. Its remit is to
provide Scottish Ministers with strategic advice on issues affecting the historic
environment (comprising features of historical, archaeological and architectural
interest).
14. The dissolution of HEACS was announced in 2008 and it ceased to operate
on 31 May 2009. It currently has no members.
15. The rationale for the dissolution of HEACS set out in the Policy Memorandum
is as follows—
“The key driver behind the dissolution of HEACS is duplication. Historic
Scotland is responsible for providing expert advice to Ministers on the historic
environment and in recent years has increased both its capacity to deal with
policy analysis and it degree of consultation and engagement with
stakeholders. This has enabled the Scottish Historic Environment Policy
programme to progress. As such, in today’s landscape, Ministers do not need
an Advisory Council as well as a dedicated Advisory Council as well as a
dedicated Agency to provide expert advice on Scotland’s historic
environment.”7
16. The Committee asked for written evidence on this issue and received nine
submissions. There was no consensus amongst these submissions, rather there
seemed to be two opposing views, one in support of the dissolution of HEACS,
and the other voicing concerns regarding its abolition.
6

Scottish Executive (2003). Public Appointments and Public Bodies etc. (Scotland) Act 2003.
Available at: http://www.opsi.gov.uk/legislation/scotland/acts2003/asp_20030004_en_1 [Accessed
17 September 2009]
7
Public Services Reform (Scotland) Bill. Policy Memorandum, paragraph 57.
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Support for the proposals
17. Those supporting the dissolution of HEACS included East Dunbartonshire
Council, which considered that its duplication of roles with Historic Scotland
justified the proposal8, and Moray Council, which acknowledged that “there are
some aspects of common interest and potential duplication between HEACS and
Historic Scotland”.9 Moray Council recognised HEACS had other duties that did
not overlap to the same extent with Historic Scotland but was of the belief that
“Historic Scotland could also undertake these duties”.10
18. Historic Scotland provided detailed written evidence to the Committee that
outlined its commitment to taking on the role performed, until recently, by HEACS.
It pointed out that it currently often takes forward work resulting from HEACS’
reports to Ministers.11
19. Responding to suggestions that there are elements of HEACS’ role not
currently being carried out by Historic Scotland and questions about how this
potential gap would be filled, Historic Scotland outlined plans for an annual
conference to which key organisations in the historic environment sector would be
invited and the development of a new Historic Environment Strategy Forum.12
Concerns about the proposals
20. The Committee received a number of submissions that expressed concerns
regarding the dissolution of HEACS. Elizabeth Burns, the former Chair of HEACS,
questioned the rationale that duplication between HEACS and Historic Scotland
justified the proposal—
“Historic Scotland is an agency of the Scottish Government and may provide
advice to Scottish Ministers as any directorate of the Scottish Government
does. However, it cannot provide Ministers with independent advice. In that
very basic sense, there is no duplication or overlap between HEACS and
Historic Scotland.”13
21. Concerns about the independent strategic advice provided by HEACS, an
NDPB, compared to advice that could be provided by Historic Scotland, an
executive agency of the Scottish Government, were shared in other submissions.
Aberdeen City Council stated that—

8

East Dunbartonshire Council. Written submission to the Education, Lifelong Learning and Culture
Committee.
9
The Moray Council. Written submission to the Education, Lifelong Learning and Culture
Committee.
10
The Moray Council. Written submission to the Education, Lifelong Learning and Culture
Committee.
11
Historic Scotland. Written submission to the Education, Lifelong Learning and Culture
Committee.
12
Historic Scotland. Written submission to the Education, Lifelong Learning and Culture
Committee.
13
Elizabeth Burns. Written submission to the Education, Lifelong Learning and Culture Committee.
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“There is a perception that Historic Scotland is not a body independent of
government, despite more recent appointments of non-executive directors
and the canvassing of stakeholder opinion.”14
22. Aberdeenshire Council also valued the expertise and independence of
HEACS’ work, identifying HEACS as a champion for built heritage and concluding
in its submission “the loss of HEACS means this invaluable champion is being
lost.”15
23. The National Trust for Scotland shared many of these concerns, stating that—
“The Trust […] does not believe that adequate justification has been offered
for [HEACS’] abolition and perceives shortcomings in the reasons given for
this course of action and in the way the process was managed. We consider
the two most crucial aspects to the work of HEACS were its abilities to
undertake non-partisan long term strategic analysis and the ability to give
robust advice to Ministers.”16
24. The Trust went on to address the issue of the possible gaps in analysis and
independent advice that could be left in the absence of HEACS, stating that—
“At the final HEACS conference the Minister recognised that there may be
gaps to be filled and that Historic Scotland should work with the historic
environment sector to identify the work and functions required, the ways they
may be realised and level of funding that would be necessary.”17
25. Giving evidence to the Committee, the Minister for Culture, External Affairs
and the Constitution stated that Historic Scotland was currently going through a
process of change and reform which would enable it to better fulfil the work
previously undertaken by HEACS—
“I am keen that Historic Scotland be seen as a proactive and positive partner
of all the other organisations and individuals in the sector, rather than as a
monolithic state body. I am therefore keen that it changes both the way in
which it presents itself to the world and the way in which it operates. I am
confident that the good, imaginative and passionate people in Historic
Scotland, who really care about the issues, will be more than capable of
rising to the challenge.”18
Conclusions
26. The Committee notes the concerns expressed in evidence regarding the
dissolution of the Historic Environment Advisory Council for Scotland
14

Aberdeen City Council. Written submission to the Education, Lifelong Learning and Culture
Committee.
15
Aberdeenshire Council. Written submission to the Education, Lifelong Learning and Culture
Committee.
16
The National Trust for Scotland. Written submission to the Education, Lifelong Learning and
Culture Committee.
17
The National Trust for Scotland. Written submission to the Education, Lifelong Learning and
Culture Committee.
18
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 23
September 2009, Col 2720.
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(HEACS). In particular, the Committee notes the concerns expressed by
some organisations which submitted evidence to the Committee regarding
the ability of Historic Scotland to provide independent advice and fulfil the
role and functions formerly undertaken by HEACS to a level expected by the
historic environment sector.
27. The Committee notes the comments made by Historic Scotland in its
submission to the Committee regarding the establishment of a new Historic
Environment Strategy Forum and recommends that the Minister continues to
work closely with Historic Scotland, former members of HEACS and the
wider historic environment sector, to ensure that the concerns expressed in
evidence to the Committee are appropriately considered.
PART 2 – ORDER-MAKING POWERS
Background
28. Part 2 of the Bill is concerned with order-making powers and allows Ministers
to make changes to public sector organisations by regulations. Schedule 3 to the
Bill lists those organisations covered by Part 2, and includes a number of
organisations19 that fall within the remit of the Committee.
29. The Policy Memorandum that accompanies the Bill provides the rationale
behind Part 2—
“The overarching aim of these order-making powers is to allow Scottish
Ministers, with approval from the Parliament, to make further necessary and
proportionate changes to the landscape of public bodies and public functions
[…] and to remove unnecessary burdens on public, private or third sector
bodies. These powers reflect Scottish Ministers’ commitment to work through
the Parliament to ensure a public sector landscape and public sector
functions that are proportionate, responsive and efficient.”20
30. The Policy Memorandum goes on to state that—
“The power will avoid situations where necessary improvement is delayed
until a suitable primary legislative opportunity arises […] the overarching
requirement for any proposed change under this power is for Ministers to
demonstrate that it will improve the exercise of public functions having regard
to the three “e’s”: efficiency, effectiveness and economy.”21

19

Additional Support Needs Tribunal for Scotland; Architecture and Design Scotland; Bòrd na
Gàidhlig; any Children’s Panel; any Children’s Panel Advisory Committee; Commissioner for
Children and Young People in Scotland; Creative Scotland; General Teaching Council for Scotland;
Learning and Teaching Scotland; National Galleries of Scotland; National Library of Scotland;
National Museums of Scotland; Royal Commission on the Ancient and Historical Monuments of
Scotland; Scottish Children’s Reporter Administration; Scottish Further and Higher Education
Funding Council; Scottish Qualifications Authority; Scottish Social Services Council; Skills
Development Scotland Co. Ltd; Social Care and Social Work Improvement Scotland.
20
Public Services Reform (Scotland) Bill. Policy Memorandum, paragraph 90.
21
Public Services Reform (Scotland) Bill. Policy Memorandum, paragraphs 95-96.
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Scotland’s Commissioner for Children and Young People
31. Giving oral evidence to the Committee, Scotland’s Commissioner for Children
and Young People (SCCYP), urged the Committee to recommend the removal of
the SCCYP from the list of bodies in schedule 3, as the body was properly
accountable to Parliament, stating that—
“I would press for the removal of offices such as my own from schedule 3 on
two grounds: first, the lack of scrutiny in comparison with the process that
established my office and endorsed its independence; and, secondly, the
strong desire among parliamentarians for my office to be seen to be
independent. The powers would seriously compromise that independence.”22
32. This issue was pursued with the Minister for Children and Early Years when
he gave evidence to the Committee on the Bill. The Minister indicated that, in light
of the arguments put forward by the children’s commissioner, the Scottish
Government would give serious consideration to removing SCCYP from the list of
bodies contained in schedule 3—
“The children’s commissioner is in the Bill because it is a public body and all
public bodies are included in the list. However, you have made a strong
argument as to why the children’s commissioner’s office should not be
subject to this legislation. I therefore expect that an amendment to that effect
would be seriously considered by Mr Swinney [the Cabinet Secretary leading
on the Bill].”23
33. The Committee shares the concerns raised by Scotland’s Commissioner
for Children and Young People (SCCYP) regarding the inclusion of his office
in the list of bodies covered by Part 2 of the Bill.
34. The Committee welcomes the commitment given by the Minister for
Children and Early Years that the Scottish Government will give serious
consideration to removing Scotland’s Commissioner for Children and Young
People from the list of organisations which are affected by Part 2 of the Bill.
The Committee supports such a removal and recommends that the Scottish
Government brings forward an amendment at Stage 2 to that effect.
National Museums Scotland and the National Galleries of Scotland
35. The Committee received a detailed joint written submission from National
Museums Scotland and the National Galleries of Scotland, which outlined
significant concerns regarding their inclusion on the list of bodies contained in
schedule 3.
36. The concerns stem from the order-making powers proposed in Part 2 of the
Bill, which would mean that the Scottish Government would not, in future, be
22

Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 1
September 2009, Col 2588.
23
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 16
September 2009, Col 2708-9.
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required to use primary legislation to make certain changes to public bodies. The
joint submission states that—
“The impact of these provisions, if enacted, is to enable Scottish Ministers to
modify a previous statute by Statutory Instrument. It would, therefore, be
possible for the Scottish Government to use such a Statutory Instrument to
modify the content of the National Heritage (Scotland) Act 1985 and the
National Galleries of Scotland Act 1906 – the Primary Legislation which
governs National Museums Scotland and the National Galleries of
Scotland.”24
37. The joint submission goes on to express significant concern at the potential
consequences of such a development and concludes by suggesting an
amendment to the Bill, which would specify that Part 2 of the Bill would not apply
to National Museums Scotland or the National Galleries of Scotland.25
38. The Minister for Culture, External Affairs and the Constitution was questioned
on the concerns raised by National Museums Scotland and the National Galleries
of Scotland when he gave evidence to the Committee. The Minister told the
Committee—
“I want to make it clear to them that their core purpose and why they exist is
to preserve and safeguard the national collections and to hold them in trust
for the nation. I am entirely satisfied that the order-making powers under
section 10 could not be used to undermine that purpose, which is what they
fear. Those organisations are quite right always to ask—at the centre of their
concern—whether anything could affect their purpose. I am absolutely certain
that the order-making powers could not be used in that way.
I am prepared to do two things. One of them is to discuss the issue with the
organisations face to face and in detail. I have met their representatives to
discuss the matter, as have my officials, and I have made that assurance
clear. Secondly, I am prepared to make that assurance in writing to them.” 26
39. The Committee notes the significant level of concern expressed by
National Museums Scotland and the National Galleries of Scotland in
respect of the order-making powers in Part 2 of the Bill. The Committee
welcomes the comments from the Minister stating that he is in discussion
with the two organisations involved and further welcomes his commitment
to put the assurances he gave the organisations in writing to them.
Notwithstanding its comments in paragraphs 46 and 47 of this report, the
Committee recommends that the Minister continue this dialogue with
National Museums Scotland and the National Galleries of Scotland to ensure
that, as far as possible, all their concerns have been satisfactorily resolved.
24

National Museums Scotland and the National Galleries of Scotland. Written submission to the
Education, Lifelong Learning and Culture Committee.
25
National Museums Scotland and the National Galleries of Scotland. Written submission to the
Education, Lifelong Learning and Culture Committee.
26
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 23
September 2009, Col 2723.
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Wider issues
40. Other submissions to the Committee highlighted a wider concern about the
overall justification for Part 2 of the Bill. The concerns focussed on issues such as
why it was considered necessary to bring forward such proposals in the first place;
whether a consequence of the powers would be a diminishing level of appropriate
scrutiny of any change; and why this part of the Bill had not been subject to
appropriate consultation.
41. The Scottish Government’s Public Bodies Division provided supplementary
written evidence27 on this issue to the Committee in advance of the Minister for
Children and Early Years’ appearance.
42. When the Minister gave oral evidence to the Committee it questioned him on
many of these concerns.
43. The Minister gave the example of the Joint Inspections of Children’s Services
and Inspection of Social Work Services (Scotland) Bill, which had to be delivered
through primary legislation when it might have been better, given the need for
urgency, to have been able to use secondary legislation to effect the necessary
changes. The Minister suggested that using primary legislation in certain instances
may be disproportionate to the nature of the changes being proposed. The
Minister also noted that any orders brought forward under Part 2 of the Bill would
be subject to the “super-affirmative”28 subordinate legislation procedure and would
therefore be subject both to consultation and to parliamentary scrutiny.29
44. The Minister for Culture, External Affairs and the Constitution also gave
evidence on this issue when he appeared before the Committee. He also sought
to reassure the Committee on the scope of the order-making powers and how they
would be used—
“There is perhaps understandable, but unwarranted, concern that the powers
could be used to undermine the autonomy of bodies, and that they could
allow improper ministerial intervention in their functions. Some consultees
have expressed fears that use of the Part 2 powers would not be subject to
the same level of parliamentary scrutiny as would the amendment primary
legislation for the same purpose.
I assure Parliament that the order-making powers in section 10 of the Bill
would allow ministers to introduce proposals only for the purpose of
improving the exercise of public functions. The powers are subject to
27

Scottish Government Public Bodies Division. Written submission to the Education, Lifelong
Learning and Culture Committee.
28
The super-affirmative procedure generally involves (i) a draft instrument being laid before the
Parliament (ii) an opportunity for comments to be submitted to the Scottish Government on the
draft (iii) if Ministers decide to proceed with the proposals, they then lay before the Parliament a
draft in the normal way for affirmative procedure together with a statement of whether and how the
comments have been reflected in the draft. Affirmative procedure involves an Instrument being laid
before the Parliament in draft and not being made until the draft is approved by resolution of the
Parliament.
29
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 16
September 2009, Col 2706.
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stringent statutory safeguards: proposals must be proportionate to the policy
objective, they cannot remove any necessary protection from existing
legislation, and new or modified functions must be consistent with the general
objective or purpose of the body in question. Therefore, the order-making
powers cannot be used to remove any necessary protection from an
organisation, unless equivalent or similar protections are put in place.”30
45. The Committee notes the Ministers comments regarding the ordermaking powers contained in Part 2 of the Bill and the various safeguards
which the Bill would establish to determine both the scope of the powers
and their use.
46. However, the Committee remains concerned that the order-making
powers could have consequences not intended by the current Scottish
Government. The Committee also has concerns that because, by its very
nature, secondary legislation is not subject to the same level of
parliamentary scrutiny as primary legislation, the powers could be used in a
way which was not proportionate to the changes being effected. The
Committee is also disappointed that this part of the Bill was not sufficiently
consulted upon.
47. The Committee therefore recommends that the Scottish Government
reconsiders the order-making powers contained in Part 2 of the Bill in light
of the concerns expressed to the Committee in evidence.
PART 3 – CREATIVE SCOTLAND
Creative Scotland Bill
48. The Committee was the lead committee at Stage 1 of the Creative Scotland
Bill (“the previous bill”),31 which fell on 18 June 2008, as a result of the Parliament
not agreeing its Financial Resolution.
49. The Committee published its Stage 1 report32 on the Creative Scotland Bill on
2 June 2008. As much of the content of that bill has been transferred to the
Creative Scotland sections of the Public Services Reform (Scotland) Bill, and
given that the Committee took a significant amount of written and oral evidence on
the previous bill, the Committee believes its Stage 1 report still has relevance
to this process and therefore recommends that the Scottish Government
take account of its conclusions and recommendations in this process, along
with any additional recommendations made in this Report.

30

Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 23
September 2009, Col 2717.
31
Scottish Government (2008). Creative Scotland Bill. Available at:
http://www.scottish.parliament.uk/s3/bills/07-CreativeScotland/index.htm [Accessed 18 September
2009]
32
Education, Lifelong Learning and Culture Committee (2008). Stage 1 Report on the Creative
Scotland Bill. Available at: http://www.scottish.parliament.uk/s3/committees/ellc/reports-08/edr0803-01.htm [Accessed 17 September 2009]
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50. The Committee received 50 written submissions on Part 3 (Creative Scotland)
of the Bill. Many of the issues raised were on-going from the consideration of the
previous bill.
Functions created by Part 3
51. When giving evidence to the Committee on the current Bill, the Scottish
Government’s Bill team outlined its thinking since the fall of the previous bill—
“[…] the Government has taken very seriously the opportunity to address the
various criticisms of that bill that the Education, Lifelong Learning and Culture
Committee made in its Stage 1 report last summer. Ministers are proposing a
clearer and more coherent remit for the body, with six general functions. The
day-to-day exercise of artistic judgment in delivering those functions will
rightly be a matter entirely for Creative Scotland, which will be set at arm's
length from the Government.”33
52. The Bill establishes six general functions for Creative Scotland in section 27;
an expansion of the four functions detailed in the previous bill.
Creative industries
53. The significant addition to these functions is a reference to Creative Scotland
having responsibility for the creative industries and other commercial activity.
54. The Scottish Government published its Creative Industries Partnership
Report34 in June 2009. This was the result of the work of the Creative Industries
Framework Agreement Implementation Group, jointly chaired by the Scottish
Government and COSLA. This report outlined how Creative Scotland would be
expected to deliver the expected outcomes for the creative industries.
55. The Committee questioned Scottish Government officials on whether Creative
Scotland would be the lead agency for the creative industries, and it was
confirmed that the new agency would have “a lead coordinating role in supporting
the creative industries.”35 The other leading partners in that relationship would be
Scottish Enterprise, Highlands and Islands Enterprise, the Scottish Government
and the 32 local authorities in Scotland.
56. The Federation of Scottish Theatre was amongst several organisations which
expressed concern about how the creative industries, wider industry and
commercial activities would be supported in practice, telling the Committee—
“Currently, the Scottish Arts Council and Scottish Screen cover about six of
the 13 creative industries that are listed by the Department for Culture, Media
and Sport, so we are concerned about how a small organisation will be able
33

Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2660.
34
Scottish Government (2009) Creative Industries Partnership Report. Available at:
http://www.scotland.gov.uk/Topics/ArtsCultureSport/arts/CulturalPolicy/creativescotland/partnership-report [Accessed 18 September 2009]
35
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2662.
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to cover those other seven creative industries in a sensible way. Assurances
notwithstanding, we are also concerned about the fact that the Bill does not
exclude the possibility of funding having to be provided for those other areas
as well.”36
57. However, the Scottish Storytelling Centre told the Committee that it felt the Bill
had improved in relation to this previously contentious issue—
“[…] the narrowing of paragraph (f) with regard to the definition of commercial
activity, the primary focus of which is the application of creative skills, is a
huge improvement.”37
58. The Committee notes concerns raised about how creative industries and
commercial activities would be supported by Creative Scotland. The
Committee also notes the comments made by the Scottish Government that
Creative Scotland would be the lead coordinating agency rather than the
lead development agency for the creative industries.
59. The Committee recognises that how the relationship between Creative
Scotland and the creative industries would work in practice was a significant
issue during consideration of the Creative Scotland Bill. Whilst welcoming
the clarity provided in respect of the functions of the new body created
under Part 3 of the Bill, the Committee notes that this relationship is yet to
be tested.
60. The Committee believes that a coordination and partnership approach
should be the key to Creative Scotland’s success with regard to the creative
industries. The Committee recommends that all necessary steps be taken to
ensure that this joint working has the necessary foundations for success,
perhaps through guidance issued by the Minister, and calls on the Scottish
Government to provide, before Stage 2, further details of how it will ensure
this.
Structure
61. When giving evidence to the Committee, the Minister said that the structure of
Creative Scotland was currently under consideration by Creative Scotland 2009
Ltd, and that proposals were due to be brought forward shortly. The Minister
stressed that it was important that the process of detailing the structure of Creative
Scotland be properly completed and that he should not pre-empt this. However,
the Minister did state that “much will ride”38 on the structure of the organisation.
62. The Committee notes the Minister’s comment that the exact structure of
the new organisation is not yet known. The Committee agrees with the
Minister that the structure of the new body will play a significant role in
determining the extent to which it is able to achieve its aims in an efficient
36

Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2676.
37
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2677.
38
Scottish Parliament Education Lifelong Learning and Culture Committee. Official Report, 23
September 2009, Col 2717.
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and beneficial fashion for both the cultural and creative sectors in Scotland
and the people of Scotland. The Committee therefore recommends that
proposals for the structure of Creative Scotland be published by the
Scottish Government as soon as is practicable, to allow for constructive
engagement of relevant partners and the wider cultural and creative sectors.
Definitions
63. The issue of the lack of definitions of terms such as ‘art’, ‘culture’ and
‘creativity’, which caused concern during the consideration of the previous bill,
remained a concern for some. The Scottish Government holds the view, as it did
during consideration of the previous bill, that such definitions would not be helpful
due to their likely restrictive nature.39
64. The Scottish Artists Union remarked—
“[…] it has been said that the principal reason why the word "artist" has not
been used is that using that word would result in an obligation to define it.
However, as we have already heard, the Government is satisfied that it does
not need to define words such as "art", "culture" or "creativity". That is
welcome; we believe that, too. Equally, we believe that the word "artist" does
not need to be defined but that it needs to be used in the Bill if artists are to
be at the heart of what Creative Scotland will do—the minister has taken
great pains of late to say that they will be there. If artists are to be at the heart
of what Creative Scotland does, their absence from the Bill seems a little bit
strange.”40
65. When the Minister gave evidence to the Committee he commented on this
point, stating that—
“[…] there is a focus on the creator. That can be defined in many ways. One
of the difficulties of defining "the artist" in legal terms is that we might end up
with a definition that includes only a man or woman with a paintbrush, so we
have to be slightly careful in the language that is used. However, I do not
believe that we can have a cultural policy that does not have at its heart the
artist and the creator—you cannot have a railway without trains.”41
66. The Committee notes that the UK Department of Media, Culture and
Sport defines 13 industries as making up the creative industries. The
Committee also notes the differences of opinion in the sector in trying to
define specific terms and is therefore of the view that attempting to provide
definitions of terms such as ‘art’, ‘culture’ and ‘creativity’ in the Bill would be
overly restrictive and possibly counter-productive.
67. The Committee notes the point raised by the Scottish Artists Union with
regard to the absence of the word ‘artist’ from the Bill and believes that, as
39

Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2665.
40
Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2681-2682.
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Scottish Parliament Education, Lifelong Learning and Culture Committee. Official Report, 23
September 2009, Col 2721.
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with other terms used in the Bill, the term could be used in the Bill, or in
guidance, without need for a specific definition.
‘National culture’
68. Another addition to the revised functions of the proposed new agency is a
reference to Creative Scotland providing support for “creative endeavours which
contribute to an understanding of Scotland’s national culture.”42
69. There is no definition of ‘national culture’ in this context in the Bill, but the
Policy Memorandum offers a definition—
“[…] any form of creativity which adds to our collective understanding of our
distinctive national culture in its broadest sense – as a way of life. Artistic and
creative output necessarily represents, describes, explores, responds to and
sometimes challenges Scotland’s culture. In doing this it also in itself adds to
and is part of that culture.”43
70. The Royal Society of Edinburgh cautioned against the assumption that
‘national culture’ comprises a single, finite body of work and argued that the
phrase ‘cultures of Scotland’ would better capture the wide variety of culture
across Scotland.
71. However, the Scottish Government, when questioned on this issue, confirmed
its confidence in the appropriateness of the wording in the Policy Memorandum,
and this position was supported by a representative from the Scottish Storytelling
Centre, who said—
“I think that the term "national culture" is quite an important form of words and
definition […] I think that the phrase brings Scottish cultural policy more into
line with some of the international frameworks than would a phrase such as
"cultures of Scotland", which seems to me to be pretty woolly.”44
72. The Committee notes that some concerns were expressed regarding the
use of the term ‘national culture’, but believes its use is appropriate as a
broad and all-encompassing term. The Committee is also pleased to note
that a definition of ‘national culture’ is given in the Policy Memorandum that
accompanies the Bill.
Wider policy environment
Background
73. A recurring theme in written evidence to the Committee concerned a
perceived lack of clarity about how Creative Scotland would relate to the wider
policy environment, such as partner organisations and the five national performing
companies.

42

Public Services Reform (Scotland) Bill, Part Three, section 27(1)(e).
Public Services Reform (Scotland) Bill. Policy Memorandum, paragraph 147.
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Scottish Parliament Education Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2682.
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74. The Scottish Government told the Committee that the expectation was that
Creative Scotland would work very closely with a wide range of partners, and
would have key relationships with the enterprise agencies, local authorities and
the national performing companies. However, officials did recognise that there had
been concerns about how these relationships would work in practice—
“The Government has been conscious of that sense of a lack of clarity and
feels that progress has been made already through the creative industries
framework agreement, which at the beginning of the year set out the
respective roles, and through the creative industries partnership, which puts
some meat on the bones of that framework and explains in more detail what
the various roles are. That partnership exists already. The feedback from
those who have seen it suggests that people have found it helpful.”45
Enterprise agencies
75. The relationship between the proposed new agency and the existing
enterprise agencies was a significant issue during consideration of the previous bill
and questions on this issue were put to Scottish Government officials when they
appeared before the Committee. Officials outlined how the relationship would be
structured—
“In the field of the creative industries, which is where the closest contact will
be, under the terms of the Scottish creative industries partnership that was
agreed at the end of May, Creative Scotland will be responsible for
convening a co-ordination group, the membership of which will include
Scottish Enterprise and HIE, as well as other delivery agents. That coordination group will meet regularly to ensure that the various partners are
tied in properly and that their efforts are all in line.”46
76. Stakeholders who gave oral evidence to the Committee indicated that this was
an area that had been improved in the Bill, compared to the previous bill.
77. It was also felt that the issue of possible transfer of funds from the enterprise
agencies to Creative Scotland, which had been another significant issue during
consideration of the previous bill, had now been clarified following the Minister’s
comments that there would be no transfer of funds—
“The decision not to subsume the budgets and responsibilities of Scottish
Enterprise and Highlands and Islands Enterprise into creative Scotland was
sensible. It would have been incredibly difficult to unpick an organisation to
put it into another in that sense.”47

45

Scottish Parliament Education Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2666-2667.
46
Scottish Parliament Education Lifelong Learning and Culture Committee. Official Report, 9
September 2009, Col 2666.
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78. Scottish Enterprise called the proposals in the Bill in this regard “crystal
clear”.48
79. The Committee acknowledges that the Scottish Government has
provided greater clarity in the Bill, compared to the Creative Scotland Bill, on
the issues of both the relationship between Creative Scotland and the
enterprise agencies, and the possible transfer of funds. However, the
Committee also notes that the practicalities of this relationship, particularly
with regard to responsibility for the distribution of funds, for example to
artists and businesses, will need to evolve over time and that all the relevant
partners should give such practicalities particular attention.
Local authorities
80. The issue of Creative Scotland’s relationship with local authorities remains an
on-going issue from the previous bill. Several local authorities submitted written
evidence that revealed a potential tension between local authorities’ lead role in
delivering public services and the work of Creative Scotland in relation to
participation in, and access to, the arts and culture.
81. When questioned on this issue, a Scottish Government official told the
Committee—
“It is not the intention that Creative Scotland should duplicate that work or
take anything away from local authorities' responsibility for it. Local
authorities and Creative Scotland will make their various contributions by
developing the single outcome agreements. Local authorities have clear
responsibility for delivering those single outcome agreements and creative
Scotland will have an advisory role.”49
82. Responding to this, the Federation of Scottish Theatre said that—
“[…] the Bill should provide some kind of mandate for Creative Scotland and
local authorities to work together, given that they are such critical parts of the
provision of arts and culture. [Officials] said that Creative Scotland will have a
co-ordinating role in involving local authorities and Scottish Enterprise in the
creative industries agreement but an advisory role in liaising with local
authorities on broader artistic provision. I would like that to be a co-ordinating
role rather than an advisory role. For me, that side of the Bill needs to be
strengthened.”50
83. The Minister told the Committee that he did not favour placing any statutory
duty on local authorities in terms of the support of cultural activities at a local level.
He considered that cooperation and encouragement would be more likely to
achieve success. He also stated that he had agreed to convene a joint meeting,
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with COSLA, with all local authorities in Scotland to discuss the relationship
between Creative Scotland and local government.51
84. The Committee notes the points raised in connection with the
relationship between Creative Scotland and local authorities. The Committee
acknowledges the role of local authorities in delivering public services and
believes it to be essential that, when the Bill has been enacted, Creative
Scotland’s relationship with all local authorities is clearly understood and
adds value.
85. The Committee notes that the practicalities of this relationship would
benefit from further clarification and therefore welcomes the Minister’s
intention to continue to engage with local authorities on this matter. The
Committee recommends that the Scottish Government and COSLA make
every effort to ensure the relationship between Creative Scotland and local
authorities is as clearly set out as possible, through dialogue with all
relevant parties and, if necessary, guidance, with particular attention being
given to the issue of responsibility for funding.
Funding
86. The issue of the funding of Creative Scotland was a significant concern during
the consideration of the previous bill and continued to give rise to concerns in
evidence given to the Committee on this Bill. The primary issue of concern was
that Creative Scotland would have a wider remit than its antecedent bodies (the
Scottish Arts Council and Scottish Screen), but would not have any additional
funding.
87. The Scottish Government responded to these concerns by suggesting that the
main impact of the enhanced remit of the new agency was largely a matter of
increased coordination between the partner organisations, which did not require
additional funding.52
88. The Scottish Government also stated that efficiency savings of approximately
£1.2 million a year, resulting from replacing two organisations with one new body,
would give Creative Scotland savings to direct where it might wish.53
89. It was also confirmed by Scottish Government officials that it was not yet clear
whether the new agency would have charitable status, as such status might
impose “certain limitations that it does not need.”54 Officials estimated that the
absence of the charitable status currently held by the antecedent bodies would
cost the new body about £300,000 a year. It was suggested that this money could
possibly be recouped through increasing use of centralised procurement.
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90. During detailed questioning by the Committee, Scottish Government officials
attempted to provide clarity on the proposed efficiency savings and the funds that
would be available to the new body—
“The efficiency savings that are estimated in the Financial Memorandum
would come from three sources: first, recurrent savings from the reduction in
the new body's payroll bill as a result of a reduction in staff numbers;
secondly, the streamlining of business processes that will happen when, for
example, a single information technology system is put in place; and thirdly,
the initial, one-off savings that will arise when the two existing organisations
form one new body, such as the saving from having a single telephony
system.”55
91. The Committee questioned the Minister on this issue in an attempt to obtain
greater clarity. The Minister rejected any suggestion that the new body was being
asked to deliver a wider set of functions with reduced or static funding and offered
a number of reasons to support his position—
“The first reason is that the budget that exists will be enhanced by the
synergies between the organisations […] there will be efficiencies as a result
of the two organisations being put together. We are not clawing back any
money from the organisations, which means that, if the organisations operate
in the way that we expect them to by bringing services together and so on,
they will have a larger pot to distribute […] The second reason is that there is
access to new money in this arrangement that does not exist within the
existing organisations as it involves enterprise resources from Scottish
Enterprise, Highlands and Islands Enterprise, local authority business
gateways and so on. There is a range of business opportunities that apply
directly to the creative industries and which the arrangement that we will put
in place will allow creative companies to access […] The third reason
involves a point that everyone around this table will be aware of. We live in
difficult financial times. From the draft budget, it is clear that we are operating
under severe restrictions [...] I have worked hard to protect the resources for
Creative Scotland in its first year of existence […] Finally […] we have also
put in place the new innovation fund, which is worth £5 million and will
encourage some new work and activity to kick-start the new organisation.”56
92. The Minister and his officials were also questioned on whether the new
organisation would carry forward the pension deficits of its antecedent bodies. An
official told the Committee that—
“[…] costs relating to the formation of the new organisation will be covered by
the Government's guarantee to meet transition costs. That will include, in the
context of pension deficits, any shortfall that needs to be made up at this
stage as a requirement placed on us by the trustees of the pension scheme.
If a shortfall does not need to be made up at this stage, the pension deficit
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will remain on account with the pension scheme and it will be dealt with in
due course, as would be the case for any organisation.”57
93. The Committee notes the concerns raised in evidence on the issue of
funding, particularly that the new organisation would be asked to deliver a
wider set of functions than its antecedent bodies without additional funding.
94. The Committee also notes the Minister’s explanation of the funding of
the new organisation.
95. The Minister undertook to provide further clarification in a letter to the
Committee on the issue of the funding of Creative Scotland but,
unfortunately, his letter was not received before the Committee agreed this
report. The Committee remains concerned that the level of funding available
to Creative Scotland may not be sufficiently high to enable it to achieve its
broad and ambitious objectives and recommends that the Scottish
Government gives further thought to how this potential shortfall might be
met. Accordingly, the Committee recommends to the Finance Committee
that it continue to seek clarification of these matters from the Scottish
Government.
Staffing
96. Concern was raised in evidence to the Committee that the Explanatory Notes
that accompanied the Bill detailed a potential 19% reduction in staffing levels,
equivalent to 30 full time posts. Some submissions argued that reduced staffing
numbers and a static budget, to support a new organisation with a broader remit
than its antecedent bodies, created a tension that would have an impact on what
the organisation could realistically achieve.
97. The Explanatory Notes explain that these staffing savings would not be
achieved through compulsory redundancy, but through natural wastage,
redeployment and re-skilling and, if necessary, a voluntary early severance/
retirement scheme.
98. The Scottish Government told the Committee that there would not necessarily
be a reduction in staff numbers—
“The projections in the Financial Memorandum are based on the assumption
that about 19 per cent of posts can be saved by combining back-office
functions. However, that is not to say that we necessarily expect a reduction
in staff. The level of staffing that Creative Scotland can sustain will depend
on the grant in aid that is available to it, and it is expected that some of the
staff who carry out functions that will, as a result of the removal of
duplication, no longer be needed will be available to take on other tasks.”58
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99. The Minister confirmed in evidence to the Committee that he had met with the
staff of both antecedent bodies and also with relevant trades unions, and intends
to do so again to continue discussion on this issue.59
100. The Committee notes a lack of clarity surrounding whether there will be
a reduction in the staffing numbers for the new organisation compared to its
antecedent bodies. The Committee welcomes the commitment from the
Scottish Government that there will be no compulsory redundancies and
acknowledges that the staff numbers and responsibilities will, to some
extent, be dependant on the organisational structure of the new body. The
Committee notes the concerns raised in evidence regarding the potential
impact any substantial reduction in staffing could have on Creative
Scotland’s ability to deliver on its objectives. The Committee further notes
that, at the time he gave evidence to the Committee, the Minister was
awaiting details of a proposed structure from Creative Scotland 2009 Ltd.
The Committee recommends that the Scottish Government provide
clarification on the issue of staffing once details of the organisational
structure have been confirmed.
Ministerial direction/relationship with Scottish Ministers
101. Some in the sector were concerned about the ‘arm’s length principle’, i.e.
how independent from government the new agency would be and what influence
Scottish Ministers would have over issues such as artistic direction.
102. This issue had been particularly significant during the consideration of the
previous bill, with disagreement in the sector between those who felt the position
arrived at was a suitable compromise; those who felt it did not go far enough; and
those who felt it went too far.
103. The Scottish Government told the Committee that it believed that section
30(2) of the Bill would prevent Ministers from making any direction which would
impact on the new agency’s artistic judgement.
104. Giving evidence to the Committee, the Minister added that—
“The Bill provides solid protection for the arm's-length principle. There is no
change to the current situation. […] it is important to understand that the
arm's-length principle is an operational matter that guides decision making in
and along the art forms. It is not the overall policy direction in the bill. If that
were the case, there would be anarchy. If we simply left artistic activity to
other organisations, we would not be able to have an arts or cultural policy in
Scotland as we would not be able to define it in a bill.60”
105. The Committee welcomes the Scottish Government’s attempts, through
the Bill, clearly to establish an arm’s length principle between central
government and Creative Scotland. Notwithstanding the concerns raised
59
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earlier in the report with regard to the order-making powers in Part 2 of the
Bill, the Committee has no significant concerns that the Bill would allow an
inappropriate level of ministerial involvement in Creative Scotland.
Governance
106. Schedule 5 to the Bill details the proposal that Creative Scotland would be
established as a body corporate, chaired by a person appointed to the post by
Scottish Ministers, with between eight and 14 other members appointed in the
same way, for terms that Ministers deem appropriate. It also details provisions
relating to the removal of members, disqualifications from membership,
appointment of a Chief Executive and the establishment of committees.
107. Comments on the governance aspects of the Bill in written evidence to the
Committee included a submission from COSLA61, suggesting that a representative
from local government should sit on the board of Creative Scotland; a submission
from Aberdeen City Council62, expressing a preference for a structure based on
regional areas to enable better understanding of local issues; and a submission
from Publishing Scotland63, expressing a desire that the subject expertise implicit
in the present Scottish Arts Council structure be retained by Creative Scotland so
that its decision-making and strategic thinking would have a depth of experience
and knowledge of the separate art forms involved with the organisation.
108. Responding to concerns regarding the make-up of the board, a Scottish
Government official told the Committee—
“[the Minister] remains of the view that the way in which to ensure that the
board has a sufficiently broad skills mix to direct creative Scotland is to
recruit through open and fair competition, in accordance with the principles of
the Office of the Commissioner for Public Appointments in Scotland code.
The minister does not believe that it would be helpful for the sector or the
organisation to reserve places on the board for representatives of particular
sectors.”64
109. The Committee believes it would be counter-productive to reserve
places on the board of Creative Scotland for specific organisations and that
it is proper for the board to be recruited as outlined in the Bill and its
supporting documents.
Royal Charter status
110. The Royal Society of Edinburgh commented, in its written evidence to the
Committee, on the issue of Royal Charter status, saying that it—
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“[...] notes with regret the dissolution of the Royal Charter of the Scottish Arts
Council and the fact that Creative Scotland will not be established by Royal
Charter. A Royal Charter provides a measure of independence. We are
concerned that the dissolution of the Royal Charter will mean that Creative
Scotland will not be sufficiently independent of government direction […]”65
111. The Committee asked the Scottish Government for its views on the Royal
Society of Edinburgh’s comments on Royal Charter status, and it said that—
“The Government's view has been that it is important to give creative
Scotland a statutory footing through the democratic process. Forming it by
Royal Charter would not have done that.”66
112. The Committee notes the concerns expressed by the Royal Society of
Edinburgh with regard to Creative Scotland not being established by Royal
Charter and the Scottish Government’s response to this.
Conclusions
113. The Committee has considered Part 3 (Creative Scotland) of the Public
Services Reform (Scotland) Bill with interest, following the fall of the
previous Creative Scotland bill, on which the Committee had been lead
committee. The Committee acknowledges that the Scottish Government has
moved to address many of the concerns that were raised in its Stage 1
report on the previous bill and in the Stage 1 debate in the Parliament, and
has provided greater clarity on a number of important issues.
114. Creative Scotland has had a very long incubation period and the
Committee is agreed that any further delay and uncertainty regarding its
establishment would damage the sector. The Committee therefore believes it
is important that Creative Scotland becomes fully established as soon as
possible.
115. The Committee therefore asks the Finance Committee to recommend to
the Parliament that, subject to the recommendations contained in this
report, it approve the general principles of Part 3 of the Bill.
PARTS 4 AND 6: SOCIAL CARE AND SOCIAL WORK ISSUES
116. Under the Bill, a new body, to be known as Social Care and Social Work
Improvement Scotland (SCSWIS), would be established. This body would be an
NDPB and would be intended to be “the national body for the improvement and
scrutiny of local authority social work services and registered care services.”67 It
would, amongst other things, take on most of the functions currently exercised by
the Commission for the Regulation of Care (the Care Commission), which would
be dissolved. The Social Work Inspection Agency (SWIA) would also be dissolved.
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The new body would also undertake joint inspections of children’s services, which
would be extended to include adult social services. It is intended that the lead
responsibility for these inspections would transfer from Her Majesty’s Inspectorate
of Education (HMIE) to SCSWIS.
Views on Part 4
General views: simplification
117. The provisions of the Bill in relation to social work and social care were
generally welcomed in the written and oral evidence received by the Committee.
However, a few organisations voiced concerns that the Bill did not go far enough
in terms of simplification of the improvement and scrutiny of the sector. COSLA,
for example, remarked in its written submission that—
“It is COSLA’s view that for the benefit of delivering shared, cross-cutting
outcomes, building on and sharing good practice, increasing efficiencies, and
reducing the burden and cost of scrutiny across the public sector equally, all
publicly-funded bodies should eventually come within the orbit of a single
scrutiny agency, in line with the Crerar Review report. Nonetheless, we
accept that the scale of the culture and organisational changes that this
entails will mean that this reform programme will require development over
the longer term.”68
118. COSLA went on to say that it supports the creation of Social Care and Social
Work Improvement Scotland, “but as a transitional arrangement in the drive to
reduce the burden of scrutiny.”69
119. A similar point was made by Highland Council, which called the Bill, “a
missed opportunity to combine the regulation of health, care and education into
one organisation.”70
120. The City of Edinburgh Council also echoed this point, commenting that
although the fundamental principles that flowed from the Crerar Review had been
accepted by the Scottish Government, “the intention to reduce the complexity of
an over-cluttered scrutiny landscape by streamlining and reducing the numbers of
inspection/regulatory bodies in Scotland appears to have been lost in the drafting
of the Bill.”71
Extent of integration of functions
121. Some organisations, including Children 1st and Community Care Providers
Scotland (CCPS), while welcoming the establishment of SCSWIS, expressed
some concern over whether a proper integration of functions would be achieved
under the Bill or whether the existing functions would simply be brought together
within one organisation. Children 1st, for example, stated in its submission—
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“Children 1st has some concern regarding the amount of cohesion and
integration provisioned for in the creation of SCSWIS. Our concern is that
rather than creating a cohesive system of scrutiny, the Bill’s proposals may in
fact merely have joined together the existing functions of the different social
care bodies without taking sufficient care to ensure complete and effective
integration of the bodies’ respective systems and processes.”72
122. CCPS, while welcoming the provision in the Bill that ministers would be able
to publish standards that would apply both to care services and to commissioning
and procurement functions within local authorities, noted that national care
standards currently apply only to care services. CCPS supported the development
of a system “in which both commissioners and providers of services are assessed
and held to account for their performance against a common and co-ordinated set
of measures and standards.”73 However, CCPS argued in its written submission
that while SCSWIS would be able to take enforcement action in relation to care
services, it would not have similar powers in relation to the commissioning
authority, and concluded that this was “anomalous within a scrutiny system which
government claims to be ‘cohesive.’ ”74
123. Responding to the prospect of local authorities becoming more accountable
in respect of their commissioning and procurement functions, ADSW stated, in oral
evidence to the Committee, that it did not think that local authorities would have
“any difficulty with that.”75
124. The Minister told the Committee, on this point, that SCSWIS would—
“[…] be able to check the social work route that led the older person to the
care home, whether the care home is the right place for the older person, and
whether the care home provides a good service to the older person that
improves their quality of life. Only one body, SCSWIS, can do all the checks
that ensure that our older person gets the right service and that the service
meets their needs.”76
125. The Committee also questioned the Minister on the more general integration
points covered above, and, in particular, on the questions of whether SCSWIS
would operate with a single set of measures in relation to all its inspection
functions and whether it would be given powers to deal with complaints on all the
services that it would have powers to inspect.
126. The Minister for Children and Early Years told the Committee—
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“[…] it is a matter of bringing SWIA and the care commission together and
integrating their methodologies and their standards and performance of
scrutiny. The focus for that lies in improving outcomes for the service user.
For that to happen, we need a whole-systems approach, from the planning of
services through to their commissioning and delivery.”77
127. In relation to the question of rationalisation of the different sets of standards
currently in existence, the Minister stated—
“Clearly, the standards to which the care commission works are different from
those to which SWIA operates. The new body will be asked to focus in
particular on outcome measures and to put in place standards that will drive
matters forward. Obviously, one of the new body’s tasks will be to set
standards and outcome measures for the delivery of local authority activities
such as the commissioning of services. I also anticipate that the new body
will be able to provide guidance to local authorities on how to meet the
standards and on best practice. We already have a lot of information to hand
on that front.”78
Status of new body
128. As noted above, SCSWIS would have NDPB status, whereas SWIA and
HMIE, from whom SCSWIS would inherit many functions, are executive agencies.
SWIA commented that—
“SWIA has played an important role in helping Scottish Government develop
evidence based policy in social work across the three portfolio areas of
Children and Young People, Criminal Justice and Community Care. Nearly
all inspectors and senior managers are members of policy working groups of
the Scottish Government. There is no doubt that both the new body and
Scottish Government policy officials will have to make strenuous efforts to
ensure that this evidence based professional advice is still routinely available
and professional expertise utilised as fully as it currently is. The different
status of HMIE as an executive agency, HIS as an independent health board
and the proposal that SCSWIS will have NDPB status does not create the
level playing field that Crerar envisaged and makes this issue more
complex.”79
129. HMIE made a similar point, noting that—
“The status of HMIE as an agency confers a degree of independence from
Ministers and accountability to Parliament The joint inspection team based
within HMIE currently enjoy close working relationships with policy
colleagues. This has worked well to date particularly in areas where
performance has been poor or in areas of public concern. There is a flexibility
which allows a prompt response to matters of serious concern identified
77
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through inspection and to directions from Ministers e.g. in the inspection of
service provision for children of asylum seekers or following the publication of
the report into the death of Danielle Reid.”80
130. SCSWIS’ status as an NDPB also raised issues for some witnesses in
relation to the transfer of staff from SWIA and HMIE to the new body. Executive
agency staff are civil servants, some of whom may be reluctant to leave the civil
service. SWIA, for example, stated that—
“Since SWIA as an organisation will be changing status from a government
agency to an NDPB, this has serious implications for staff, some of whom
have spent over thirty years in the civil service and do not wish to leave. This
is particularly the case amongst administrative staff, statisticians and project
management staff, all of whom are essential to the effective running of the
organisation as it is now and as it will become in the single body.”81
131. SWIA concluded that it was “particularly concerned over the next 18 months
to ensure that the business continuity of SWIA is not jeopardised”.82
132. Unison Scotland noted that “there are wide differences in the pay of those
working for the Care Commission, SWIA and HMIE and these will need to be
resolved”.83
133. In response to these points, the Minister told the Committee—
“I am aware of concerns that have been expressed about retention of
expertise, and people are clearly concerned about moving out of the civil
service. Although we have to be sensitive to those issues, we will encourage
people to settle down in the new body and to consider the new professional
and other opportunities that will open up. That said, we will try to make the
transition as easy as possible and even allow people to move back into the
civil service, if they so choose. Obviously we will have to talk to the staff and
the unions about this.”84
134. The Committee questioned the Minister on issues relating to the likely
relationship between SCSWIS and the Scottish Ministers regarding policy
development and prompt responses to incidents of public concern. It also
questioned the Minister on the possibility of disruption of the service as a
consequence of issues arising from staff transfer arrangements.
135. On the question of policy development, the Minister told the Committee—
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“It is important that we have written into the bill that the chief social work
adviser will, of right, be a member of the board of the new body and will have
access not just to the range of information that SWIA’s current chief social
work inspector has, but to the whole body of evidence that will be available to
the new body. It can be argued—given their access to additional information
and their being at the heart of the new body on the board—that the new chief
social work adviser will be in a stronger position, which is important. A strong
functional link between the chief social work adviser and the new body is
needed. That is written into the bill and is recognised as being important.”85
136. Questioned about the possibility of disruption to scrutiny and inspection
during the transfer process, the Minister commented—
“All the people who are currently engaged in scrutiny activity will still be
engaged in that self-same scrutiny. For existing programmes and cycles of
inspection, I do not anticipate any disruption at all. Clearly, the creation of
new programmes or cycles of inspection will be where the new focus will be
brought to bear. The senior managers and professionals within these
organisations no doubt face a challenging exercise in setting out on a new
regime, but they will have a couple of years or so to prepare for that
changeover. I expect that we will be in a position to hit the ground running, as
it were. I cannot give a 110 per cent guarantee that everything will work out
swimmingly—I imagine that there will be many headaches and much
midnight oil being burned—but I have every confidence in the quality of the
people who work in the scrutiny system. I am sure that they will rise to the
challenge.”86
137. The Committee notes concerns raised in evidence by Unison Scotland
and others regarding the transfer of staff and further notes that the Minister
does not anticipate any disruption to scrutiny and inspection during the
transfer process and that he has every confidence in the quality of the
people who work in the scrutiny system. However, the Committee asks the
Minister to spell out, in practical terms, and before Stage 2, what specific
measures he will be taking to ensure that any increased degree of risk
brought about as a result of the transfer process will be minimised.
Links with the Scottish Social Services Council
138. The Scottish Social Services Council (SSSC) and the Care Commission
raised potential concerns about the relationship between SCSWIS and the SSSC.
The SSSC noted—
“There is no specific duty on SCSWIS to enforce the Code of Practice for
Employers of Social Service Workers. In Clause 40 of the Bill there is a
requirement that SCSWIS take the Codes of Practice into account in their
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work. However, we feel a clearer and stronger duty to enforce the Codes is
appropriate.”87
139. This view was supported by the Care Commission, which told the Committee,
in its written submission, that it would support a stronger duty to enforce the codes
of practice as “the quality of care services is dependent on having good quality
staff and the quality of staff is dependent on the manner in which workers are
supported, developed and managed by employers”.88
140. The Committee questioned Scottish Government officials on whether the
Scottish Government intended to create a requirement on social services
employers to enforce the code of practice. Officials confirmed that—
“We are seeking to amend section 53 of the Regulation of Care (Scotland)
Act 2001 to make it obligatory for social service workers and their employers
to comply with the SSSC code of practice. That has been discussed with the
SSSC.”89
141. The Committee welcomes the Scottish Government’s statement of its
intention to strengthen the powers available to the new body in respect of
the code of practice.
142. The SSSC raised a number of other issues about how it would work with
SCSWIS including the suggestions of—
• A duty on SCSWIS to share workforce data with SSSC
• A power for SCSWIS to require social work managers to meet SSSC
qualification criteria
• A requirement that a SCSWIS board member sit on the SSSC board (also
supported by the Care Commission).
Joint inspections
143. Under Part 6 of the Bill, the Joint inspection of Children's Services and
Inspection of Social Work Services (Scotland) Act 2006, would be repealed and
the lead role in joint inspections, currently with HMIE, would be taken by SCSWIS.
This proposal was broadly welcomed by witnesses, although, as noted earlier,
there were some concerns over whether the transition arrangements would be
robust enough to avoid disruption or dilution of ongoing work on child protection.
Similarly, Children in Scotland hoped that existing expertise and the holistic and
integrated approach to children’s support services, would “not be compromised by
this change.”90
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144. During the passage of the Joint inspection of Children's Services and
Inspection of Social Work Services (Scotland) Bill, the British Medical Association
(BMA) had raised concerns about child protection inspection teams having
powers, through “implied consent”, of retrospective access to medical records
without the knowledge or consent of the person concerned. The BMA has again
raised this question, stating in its submission—
”The BMA remains deeply concerned that this legislation enables access to
patient identifiable data without the knowledge, consent or authorisation of
the patient. We believe this could have a worrying influence on whether
patients consult with their doctor, especially when they are at their most
vulnerable.”91
145. The BMA submission concludes that general powers allowing patient
information to be disclosed in the absence of consent and the resulting loss of
patient confidentiality is “too great a cost for establishing joint inspections” and that
“a balance must be found between maintaining patient confidentiality and allowing
joint inspection”.92
146. The Committee questioned the Minister on this point. The Minister told the
Committee—
“The evidence from joint inspections of children’s services is particularly
telling. No problems have emerged with the conduct of joint inspections of
children’s services. […] The issue was a bone of contention at that time, but it
was solved by putting together a code of practice that was agreed with health
professionals in particular. Health professionals have raised the same issues
this time around.
I foresee either that the current code of practice for children’s services will be
appropriately amended for joint inspections of adult services or that there will
be a fresh look at the code itself. Whatever happens, we need to get people
round the table to agree the code of practice that will be used for joint
inspections of adult services. I am sure we all agree that, for joint inspections
to be effective, we need access to health records, but how to ensure
confidentiality while ensuring that the appropriate information can be
accessed is obviously a matter for discussion and agreement among the
various professional bodies. I am confident that such agreement can be
reached.”93
147. The Committee has considered the submission from the British Medical
Association (BMA) but concluded that the measures and safeguards
contained within the guidance associated with the 2006 Act, which will be
updated as part of the arrangements for the current Bill, when enacted, are
sufficiently robust to maintain a balance between the need for patient
91
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confidentiality and the overriding need for appropriate access to medical
records for inspection purposes. The Committee therefore welcomes the
Minister’s statement that further discussions with relevant bodies would
take place in due course.
Financial issues
148. The Committee received a number of comments in relation to the Financial
Memorandum for Parts 4 and 6 of the Bill. COSLA, although acknowledging that
there would be some transition costs, expected the creation of the new body to
“accord with the overall commitment to reduce the cost of scrutiny”.94 Unison
Scotland remarked in its written submission that it was “not convinced that the
anticipated savings, as outlined in the Financial Memorandum, will occur – even in
the longer term”.95 Unison did not believe, in particular, that money set aside for
funding areas such as voluntary redundancies would be sufficient.
149. The Minister advised the Committee that Parts 4 and 6 of the Bill were not
intended as a money-saving exercise, telling members that “the aim of the
changes is not, primarily, to save money, although we would not expect the new
body to cost more to operate than the current bodies”.96 He also noted that it was
anticipated that, “continuing savings of about £1.6 million to £1.8 million a year”97
would be expected to be made after 2014, relative to the current position.
150. Some witnesses raised the question of the current funding of the Care
Commission through registration fees. CCPS told the Committee—
“The independent service providers have to build the fee into the cost of their
service and their contract price, only to hand it straight back to another public
body. That has always seemed to us to be hugely inefficient, and the creation
of a new body presents an opportunity to scrap fees and fund regulation
centrally.
There is a tenuous link with the fees in a system in which there is just the
care commission, in that service providers pay for the service that the care
commission provides. However, providers will be a relatively small part of the
new body, so what their fees are used for will become even more opaque
than it currently is. […] some of our members are paying up to £300,000
annually for care commission fees, which is public money that they require to
get from their purchasers and then pass back. The Bill presents a great
opportunity to end that system once and for all and to fund the work centrally,
which would cut out all the transaction costs along the line. Here endeth the
lesson.”98
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151. Questioned on this by the Committee, Scottish Government officials
supporting the Minister commented—
“We are aware of the concerns that have been expressed about that by the
voluntary and private sector providers in particular. Officials and the
Government have examined the issue closely. The reality is that some £13
million of the care commission’s funding is currently generated by fees. It
would be very problematic in the current economic climate to shift away from
that.
I know that there is a view that there is, in effect, a roundabout of public
sector money that flows from Government to the local authorities and on to
the partner providers with which the local authorities commission services. It
is highly doubtful, however, that any real savings could be achieved if we
moved away from that position to one in which, for example, the moneys
were paid direct to the local authority. We are, for a number of practical
reasons, not in a position to move away from the current arrangements.”99
152. The Committee acknowledges the view expressed by Community Care
Providers Scotland (CCPS) and others regarding the current requirement for
voluntary and private sector operators to pay registration fees to the
Scottish Commission for the Regulation of Care (Care Commission). The
Committee notes the Scottish Government’s view that it would “be very
problematic”100 to move from this position, particularly in the current
climate. The Committee also notes the argument that the charging and
registration regime helps to cement the current status of the Care
Commission as an independent body.
153. The Committee also notes the conflicting positions of, on the one hand,
Unison Scotland, which was “not convinced”101 that the anticipated savings
set out in the Financial Memorandum would occur, and, on the other hand,
COSLA, which expected the creation of the new body to “accord with the
overall commitment to reduce the cost of scrutiny.”102
Overall conclusions on Parts 4 and 6
154. The Committee generally welcomes the Bill’s proposals to streamline
the present scrutiny and inspection arrangements in respect of social work,
social care and children’s services, which it believes should lead to
improved outcomes, especially in relation to rationalisation of the different
sets of standards currently applying in different types of inspections.
155. The Committee also welcomes the proposed integration of the current
functions of the Social Work Inspection Agency (SWIA) and the Care
Commission, which would bring together scrutiny and inspection of care
99
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services and their commissioning and procurement under the responsibility
of one agency.
156. The Committee, although recognising that this matter may be tangential
to consideration of the general principles of this Bill, asks the Minister to
consider the evidence provided by CCPS, with a view to exploring the
possibilities of placing a duty on local authorities to have regard to the
Social Care and Social Work Improvement Scotland (SCSWIS) reports on the
quality of care being provided under existing contracts with voluntary and
private sector care providers, before making decisions to re-tender such
contracts.
157. The Committee’s overriding concern is to ensure that the transfer of
staff and functions to the new organisation does not lead to any loss of
focus and corresponding increased risk to children or other vulnerable
groups. The Committee therefore calls on the Minister for Children and Early
Years to ensure that all possible steps are taken to ensure that there is no
increase in risk as a result of the transfer.
158. The Committee understands the Scottish Government’s intentions in
respect of Parts 4 and 6 of the Bill and anticipates a continuing improvement
of standards of scrutiny following the Bill’s enactment, should it be passed
by the Parliament. The Committee shares the Scottish Government’s
intention in respect of social work and social care services but notes that
there is a danger that the changes could be simply administrative and
structural changes and that real improvements will require ongoing effort
and commitment from the staff and management of the new agency. The
Committee urges the Scottish Government to make every effort to ensure
that SCSWIS is established as a genuinely new and dynamic organisation
that will be able to bring about sustained improvement in scrutiny standards
across the sector.
159. Subject to the comments above, the Committee recommends to the
Finance Committee endorsement of the general principles of the Bill in
respect of Parts 4 and 6.
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CONCLUSIONS ON THE BILL
160. The Committee has considered only those proposals contained in the
Public Services Reform (Scotland) Bill that fall within its remit, that is, in the
main, the simplification of public bodies including the abolition of HEACS
(Part 1), the order-making powers in respect of public bodies (Part 2), the
establishment of Creative Scotland (Part 3) and the provisions in relation to
social work and care services, including the establishment of SCSWIS as a
replacement for SWIA and the Care Commission (Parts 4 and 6). The
Committee’s conclusions on each of these aspects of the Bill are contained
within the relevant section of the report.
161. Overall, the Committee accepts the Scottish Government’s intention to
modernise the scrutiny landscape and, where appropriate, rationalise the
functions and reduce the number of scrutiny bodies. The Committee is,
therefore, subject to the comments and recommendations made in the
relevant sections of the report, broadly content with the proposals in respect
of social work and care services, the abolition of HEACS and the
establishment of Creative Scotland and recommends to the Finance
Committee that it supports the general principles of the Bill as far as these
parts of it are concerned.
162. However, the Committee agrees that the provisions in Part 2, which
effectively would give current and future ministers powers to amend the
functions of, or even dissolve, large numbers of public bodies through
secondary legislation and with limited parliamentary scrutiny, would tip the
balance between the scrutiny function of the Parliament and the executive
powers of ministers heavily in favour of the latter.
163. Accordingly, the Committee recommends that the Finance Committee
should support the general principles of the Bill, subject to the removal of
Part 2.103
SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS
Historic Environment Advisory Council for Scotland (HEACS)
164. The Committee notes the concerns expressed in evidence regarding
the dissolution of HEACS. In particular, the Committee notes the concerns
expressed by some organisations which submitted evidence to the
Committee regarding the ability of Historic Scotland to provide independent
advice and fulfil the role and functions formerly undertaken by HEACS to a
level expected by the historic environment sector. (paragraphs 12-25)
165. The Committee notes the comments made by Historic Scotland in its
submission to the Committee regarding the establishment of a new Historic
Environment Strategy Forum and recommends that the Minister continues to
work closely with Historic Scotland, former members of HEACS and the
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wider historic environment sector, to ensure that the concerns expressed in
evidence to the Committee are appropriately considered. (paragraphs 12-25)
Part 2 – order-making powers: Scotland’s Commissioner for Children and Young
People
166. The Committee shares the concerns raised by Scotland’s
Commissioner for Children and Young People (SCCP) regarding the
inclusion of his office in the list of bodies covered by Part 2 of the Bill.
(paragraphs 31-32)
167. The Committee welcomes the commitment given by the Minister for
Children and Early Years that the Scottish Government will give serious
consideration to removing Scotland’s Commissioner for Children and Young
People from the list of organisations which are affected by Part 2 of the Bill.
The Committee supports such a removal and recommends that the Scottish
Government brings forward an amendment at Stage 2 to that effect.
(paragraphs 31-32)
Part 2 – order-making powers: National Museums Scotland and the National
Galleries of Scotland
168. The Committee notes the significant level of concern expressed by
National Museums Scotland and the National Galleries of Scotland in
respect of the order-making powers in Part 2 of the Bill. The Committee
welcomes the comments from the Minister stating that he is in discussion
with the two organisations involved and further welcomes his commitment
to put the assurances he gave the organisations in writing to them.
Notwithstanding its comments in paragraphs 46 and 47 of this report, the
Committee recommends that the Minister continue this dialogue with
National Museums Scotland and the National Galleries of Scotland to ensure
that, as far as possible, all their concerns have been satisfactorily resolved.
(paragraphs 35-38)
Part 2 – order-making powers: wider issues
169. The Committee notes the Ministers comments regarding the ordermaking powers contained in Part 2 of the Bill and the various safeguards
which the Bill would establish to determine both the scope of the powers
and their use. (paragraphs 40-44)
170. However, the Committee remains concerned that the order-making
powers could have consequences not intended by the current Scottish
Government. The Committee also has concerns that because, by its very
nature, secondary legislation is not subject to the same level of
parliamentary scrutiny as primary legislation, the powers could be used in a
way which was not proportionate to the changes being effected. The
Committee is also disappointed that this part of the Bill was not sufficiently
consulted upon. (paragraphs 40-44)
171. The Committee therefore recommends that the Scottish Government
reconsiders the order-making powers contained in Part 2 of the Bill in light
of the concerns expressed to the Committee in evidence. (paragraphs 40-44)
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Creative Scotland
172. The Committee believes its Stage 1 report on the previous Creative
Scotland bill still has relevance to this process and therefore recommends
that the Scottish Government take account of its conclusions and
recommendations in this process, along with any additional
recommendations made in this Report.
Creative Scotland functions: creative industries
173. The Committee notes concerns raised about how creative industries
and commercial activities would be supported by Creative Scotland. The
Committee also notes the comments made by the Scottish Government that
Creative Scotland would be the lead coordinating agency rather than the
lead development agency for the creative industries. (paragraphs 53-57)
174. The Committee recognises that how the relationship between Creative
Scotland and the creative industries would work in practice was a significant
issue during consideration of the Creative Scotland Bill. Whilst welcoming
the clarity provided in respect of the functions of the new body created
under Part 3 of the Bill, the Committee notes that this relationship is yet to
be tested. (paragraphs 53-57)
175. The Committee believes that a coordination and partnership approach
should be the key to Creative Scotland’s success with regard to the creative
industries. The Committee recommends that all necessary steps be taken to
ensure that this joint working has the necessary foundations for success,
perhaps through guidance issued by the Minister, and calls on the Scottish
Government to provide, before Stage 2, further details of how it will ensure
this. (paragraphs 53-57)
Creative Scotland: structure
176. The Committee notes the Minister’s comment that the exact structure of
the new organisation is not yet known. The Committee agrees with the
Minister that the structure of the new body will play a significant role in
determining the extent to which it is able to achieve its aims in an efficient
and beneficial fashion for both the cultural and creative sectors in Scotland
and the people of Scotland. The Committee therefore recommends that
proposals for the structure of Creative Scotland be published by the
Scottish Government as soon as is practicable, to allow for constructive
engagement of relevant partners and the wider cultural and creative sectors.
(paragraph 61)
Creative Scotland: definitions
177. The Committee notes that the UK Department of Media, Culture and
Sport defines 13 industries as making up the creative industries. The
Committee also notes the differences of opinion in the sector in trying to
define specific terms and is therefore of the view that attempting to provide
definitions of terms such as ‘art’, ‘culture’ and ‘creativity’ in the Bill would be
overly restrictive and possibly counter-productive. (paragraphs 63-65)
178. The Committee notes the point raised by the Scottish Artists Union with
regard to the absence of the word ‘artist’ from the Bill and believes that, as
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with other terms used in the Bill, the term could be used in the Bill, or in
guidance, without need for a specific definition. (paragraphs 63-65)
Creative Scotland: ‘national culture’
179. The Committee notes that some concerns were expressed regarding
the use of the term ‘national culture’, but believes its use is appropriate as a
broad and all-encompassing term. The Committee is also pleased to note
that a definition of ‘national culture’ is given in the Policy Memorandum that
accompanies the Bill. (paragraphs 68-71)
Creative Scotland: relationship with enterprise agencies
180. The Committee acknowledges that the Scottish Government has
provided greater clarity in the Bill, compared to the Creative Scotland Bill, on
the issues of both the relationship between Creative Scotland and the
enterprise agencies, and the possible transfer of funds. However, the
Committee also notes that the practicalities of this relationship, particularly
with regard to responsibility for the distribution of funds, for example to
artists and businesses, will need to evolve over time and that all the relevant
partners should give such practicalities particular attention. (paragraphs 7578)
Creative Scotland: relationship with local authorities
181. The Committee notes the points raised in connection with the
relationship between Creative Scotland and local authorities. The Committee
acknowledges the role of local authorities in delivering public services and
believes it to be essential that, when the Bill has been enacted, Creative
Scotland’s relationship with all local authorities is clearly understood and
adds value. (paragraphs 80-83)
182. The Committee notes that the practicalities of this relationship would
benefit from further clarification and therefore welcomes the Minister’s
intention to continue to engage with local authorities on this matter. The
Committee recommends that the Scottish Government and COSLA make
every effort to ensure the relationship between Creative Scotland and local
authorities is as clearly set out as possible, through dialogue with all
relevant parties and, if necessary, guidance, with particular attention being
given to the issue of responsibility for funding. (paragraphs 80-83)
Creative Scotland: funding
183. The Committee notes the concerns raised in evidence on the issue of
funding, particularly that the new organisation would be asked to deliver a
wider set of functions than its antecedent bodies without additional funding.
(paragraphs 86-92)
184. The Committee also notes the Minister’s explanation of the funding of
the new organisation. (paragraphs 86-92)
185. The Minister undertook to provide further clarification in a letter to the
Committee on the issue of the funding of Creative Scotland but,
unfortunately, his letter was not received before the Committee agreed this
report. The Committee remains concerned that the level of funding available
37


451

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE B
to Creative Scotland may not be sufficiently high to enable it to achieve its
broad and ambitious objectives and recommends that the Scottish
Government gives further thought to how this potential shortfall might be
met. Accordingly, the Committee recommends to the Finance Committee
that it continue to seek clarification of these matters from the Scottish
Government. (paragraphs 86-92)
Creative Scotland: staffing
186. The Committee notes a lack of clarity surrounding whether there will be
a reduction in the staffing numbers for the new organisation compared to its
antecedent bodies. The Committee welcomes the commitment from the
Scottish Government that there will be no compulsory redundancies and
acknowledges that the staff numbers and responsibilities will, to some
extent, be dependant on the organisational structure of the new body. The
Committee notes the concerns raised in evidence regarding the potential
impact any substantial reduction in staffing could have on Creative
Scotland’s ability to deliver on its objectives. The Committee further notes
that, at the time he gave evidence to the Committee, the Minister was
awaiting details of a proposed structure from Creative Scotland 2009 Ltd.
The Committee recommends that the Scottish Government provide
clarification on the issue of staffing once details of the organisational
structure have been confirmed. (paragraphs 96-99)
Creative Scotland: Ministerial direction/relationship with Ministers
187. The Committee welcomes the Scottish Government’s attempts, through
the Bill, clearly to establish an arm’s length principle between central
government and Creative Scotland. Notwithstanding the concerns raised
earlier in the report with regard to the order-making powers in Part 2 of the
Bill, the Committee has no significant concerns that the Bill would allow an
inappropriate level of ministerial involvement in Creative Scotland.
(paragraphs 101-104)
Creative Scotland: governance
188. The Committee believes it would be counter-productive to reserve
places on the board of Creative Scotland for specific organisations and that
it is proper for the board to be recruited as outlined in the Bill and its
supporting documents. (paragraphs 106-108)
Creative Scotland: Royal Charter status
189. The Committee notes the concerns expressed by the Royal Society of
Edinburgh with regard to Creative Scotland not being established by Royal
Charter and the Scottish Government’s response to this. (paragraphs 110111)
Creative Scotland: overall conclusions
190. The Committee has considered Part 3 (Creative Scotland) of the Public
Services Reform (Scotland) Bill with interest, following the fall of the
previous Creative Scotland bill, on which the Committee had been lead
committee. The Committee acknowledges that the Scottish Government has
moved to address many of the concerns that were raised in its Stage 1
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report on the previous bill and in the Stage 1 debate in the Parliament, and
has provided greater clarity on a number of important issues.
191. Creative Scotland has had a very long incubation period and the
Committee is agreed that any further delay and uncertainty regarding its
establishment would damage the sector. The Committee therefore believes it
is important that Creative Scotland becomes fully established as soon as
possible.
192. The Committee therefore asks the Finance Committee to recommend to
the Parliament that, subject to the recommendations contained in this
report, it approve the general principles of Part 3 of the Bill.
Part 4 – Social Care and Social Work Issues: establishment of Social Care and
Social Work Improvement Scotland (SCSWIS)
193. The Committee notes concerns raised in evidence by Unison Scotland
and others regarding the transfer of staff and further notes that the Minister
does not anticipate any disruption to scrutiny and inspection during the
transfer process and that he has every confidence in the quality of the
people who work in the scrutiny system. However, the Committee asks the
Minister to spell out, in practical terms, before Stage 2, what specific
measures he will be taking to ensure that any increased degree of risk
brought about as a result of the transfer process will be minimised.
(paragraphs 117-136)
Part 4 – Social Care and Social Work Issues: links with the Scottish Social
Services Council (SSSC)
194. The Committee welcomes the Scottish Government’s statement of its
intention to strengthen the powers available to the new body in respect of
the code of practice. (paragraphs 138-140)
Part 4 – Social Care and Social Work Issues: joint inspections
195. The Committee has considered the submission from the British Medical
Association (BMA) but concluded that the measures and safeguards
contained within the guidance associated with the 2006 Act, which will be
updated as part of the arrangements for the current Bill, when enacted, are
sufficiently robust to maintain a balance between the need for patient
confidentiality and the overriding need for appropriate access to medical
records for inspection purposes. The Committee therefore welcomes the
Minister’s statement that further discussions with relevant bodies would
take place in due course. (paragraphs 143-146)
Part 4 – Social Care and Social Work Issues: financial issues
196. The Committee acknowledges the view expressed by Community Care
Providers Scotland (CCPS) and others regarding the current requirement for
voluntary and private sector operators to pay registration fees to the
Scottish Commission for the Regulation of Care (Care Commission). The
Committee notes the Scottish Government’s view that it would “be very
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problematic”104 to move from this position, particularly in the current
climate. The Committee also notes the argument that the charging and
registration regime helps to cement the current status of the Care
Commission as an independent body. (paragraphs 148-151)
197. The Committee also notes the conflicting positions of, on the one hand,
Unison Scotland, which was “not convinced”105 that the anticipated savings
set out in the Financial Memorandum would occur, and, on the other hand,
COSLA, which expected the creation of the new body to “accord with the
overall commitment to reduce the cost of scrutiny.”106 (paragraphs 148-151)
Overall conclusions on Parts 4 and 6
198. The Committee generally welcomes the Bill’s proposals to streamline
the present scrutiny and inspection arrangements in respect of social work,
social care and children’s services, which it believes should lead to
improved outcomes, especially in relation to rationalisation of the different
sets of standards currently applying in different types of inspections.
199. The Committee also welcomes the proposed integration of the current
functions of SWIA and the Care Commission, which would bring together
scrutiny and inspection of care services and their commissioning and
procurement under the responsibility of one agency.
200. The Committee, although recognising that this matter may be tangential
to consideration of the general principles of this Bill, asks the Minister to
consider the evidence provided by CCPS, with a view to exploring the
possibilities of placing a duty on local authorities to have regard to SCSWIS
reports on the quality of care being provided under existing contracts with
voluntary and private sector care providers, before making decisions to retender such contracts.
201. The Committee’s overriding concern is to ensure that the transfer of
staff and functions to the new organisation does not lead to any loss of
focus and corresponding increased risk to children or other vulnerable
groups. The Committee therefore calls on the Minister for Children and Early
Years to ensure that all possible steps are taken to ensure that there is no
increase in risk as a result of the transfer.
202. The Committee understands the Scottish Government’s intentions in
respect of Parts 4 and 6 of the Bill and anticipates a continuing improvement
of standards of scrutiny following the Bill’s enactment, should it be passed
by the Parliament. The Committee shares the Scottish Government’s
intention in respect of social work and social care services but notes that
there is a danger that the changes could be simply administrative and
structural changes and that real improvements will require ongoing effort
and commitment from the staff and management of the new agency. The
104
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Committee urges the Scottish Government to make every effort to ensure
that SCSWIS is established as a genuinely new and dynamic organisation
that will be able to bring about sustained improvement in scrutiny standards
across the sector.
203. Subject to the comments above, the Committee recommends to the
Finance Committee endorsement of the general principles of the Bill in
respect of Parts 4 and 6.
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Health and Sport Committee
Report to the Finance Committee on Part 4 and Part 5 of the Public Services
Reform (Scotland) Bill
The Committee reports to the Finance Committee as follows—
INTRODUCTION
Procedure
1. The Public Services Reform (Scotland) Bill (“the Bill”) was introduced by John
Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth (“the Cabinet
Secretary”), on 28 May 2009. The Bill is accompanied by Explanatory Notes (SP Bill
26-EN), which include a Financial Memorandum, and a Policy Memorandum (SP Bill
26-PM), as required by the Parliament’s Standing Orders. The Parliament
designated the Finance Committee as lead committee for the Bill.
2. On 3 June 2009, the Parliament agreed to motion S3M-4301, which designated
the Health and Sport Committee as one of three secondary committees on the Bill.
Under Rule 9.6 of the Parliament’s Standing Orders, it is for a secondary committee
to report to the lead committee on the general principles of those parts of the Bill
referred to it by the Parliament.
Purpose of the Bill107
3. The overall purpose of the Bill is to simplify the procedures for altering certain
public bodies, facilitate the creation of new public bodies and dissolve some existing
ones so as to simplify and improve the Scottish public sector and deliver more
effective, co-ordinated government.
4. The Health and Sport Committee has considered Part 4 of the Bill, which would
establish Social Care and Social Work Improvement Scotland and Part 5 of the Bill,
which would establish Healthcare Improvement Scotland.
The Crerar Review
5. A key driver behind this legislation was the findings of The Crerar Review: The
Report of the Independent Review of Regulation, Audit, Inspection and Complaints
107
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Handling of Public Services in Scotland by Professor Lorne Crerar (“the Crerar
review”).108 The Crerar review established five key principles for the application and
use of external scrutiny functions in Scottish public services, namely: independence,
public focus, proportionality, transparency and accountability.
6. A consistent theme to emerge from the written and oral evidence received by the
Committee focussed on whether the Bill, as currently drafted, places these key
principles at the centre of the reform process in the establishment of SCSWIS and
HIS.
Establishment of SCSWIS
7. Part 4 of the Bill would abolish the Social Work Inspection Agency (“SWIA”) and
the Care Commission109 and replace both bodies with a new body to be called
Social Care and Social Work Improvement Scotland (“the SCSWIS”). The SCSWIS
would take on almost all functions of the Care Commission and SWIA. The
structure, functions and powers of the new agency would differ very little from an
amalgamation of the functions of SWIA and the Care Commission.110 The SCSWIS
would also absorb staff from HM Inspectorate of Education (“HMIe”).
8. The SCSWIS would have different ministerial involvement compared with SWIA
as it would be a non-departmental public body (“NDPB”) rather than a government
agency. It would bring together 594 Care Commission staff, 72 SWIA staff and up to
13 HMIe staff.111 Like SWIA, it would conduct inspections at the request of Scottish
Ministers but could also inspect of its own volition. However, its timetable for
inspecting social work services would have to be approved by Scottish Ministers.
Establishment of HIS
9. Part 5 of the Bill proposed to abolish NHS Quality Improvement Scotland and
the Scottish Health Council and replace both bodies with a new body to be called
Healthcare Improvement Scotland (“HIS”).
10. HIS would be established as a corporate body. It would have a national remit
with the aims of “improving the quality of healthcare through supporting NHS boards
and independent healthcare providers in improving patient care by bringing together
the provisions of advice, and guidance, support for implementation and
improvement and assessment, monitoring and reporting.”112
Committee consideration
11. The Committee issued a call for written evidence on 23 June 2009, with a
closing date of 14 August 2009. 31 written submissions were received, with a further
108
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four submissions relevant to Part 4 and Part 5 which were received by other
committees considering the Bill.
12. The Committee began taking oral evidence on the Bill on 9 September when it
heard from Age Concern and Help the Aged in Scotland; the Care Commission;
Community Care Providers Scotland; Scottish Care and the SWIA. On 16
September, the Committee heard from the Mental Welfare Commission for Scotland;
NHS Forth Valley; NHS Greater Glasgow and Clyde; NHS Quality Improvement
Scotland; the Scottish Health Council; the Scottish Independent Hospitals
Association and the Scottish Patients Association. On 23 September, the Committee
concluded its oral evidence taking by hearing from the Minister for Public Health and
Sport, Shona Robison MSP (“the Minister”) and the Minister for Children and Early
Years, Adam Ingram MSP.
Pre-legislative scrutiny
Scottish Government consultation
13. The Policy Memorandum refers to appendices I and III of the Crerar Review,
which list the Scottish Government and public sector organisations that contributed
to the report through discussion events, meetings and the submission of evidence. It
also explains that, following the Scottish Government’s decision to create two new
improvement and scrutiny bodies, the current bodies and representatives of local
government and the NHS have been consulted on the detail of the specific
proposals. A stakeholder engagement programme has included engagement with
policy officials within the Scottish Government, the boards and chief executives of
the current bodies, trade union representatives and key external stakeholders.
14. The Policy Memorandum goes on to add that evidence to the Crerar review
included a report by the Scottish Consumer Council examining the consumer
perspective of scrutiny and that seminars were held with a cross-section of care and
social housing providers and independent providers of healthcare services. The
Policy Memorandum also states that, in recognition of stakeholders’ concerns about
the future of the Mental Welfare Commission for Scotland – namely the potential
loss of its independence and the potential impact on its safeguarding role under
mental health and incapacity legislation – the Scottish Government decided not to
include that body in the simplification programme proposed by the Bill as introduced.
15. However, the Policy Memorandum also records that there was no formal public
consultation as part of pre-legislative scrutiny of the Bill’s proposals in parts 4 and 5.
16. Concerns were raised during the Committee’s evidence-taking about there not
having been a formal public consultation on parts 4 and 5. Given the scope of the
proposed reforms contained in the Bill and the abolition of several scrutiny and
improvement bodies – only established over the last six to eight years, many in
primary legislation – there was a view that the choices made during the
development of the policy underpinning parts 4 and 5 were not fully explored with all
the stakeholders.
Scottish Government
17. In oral evidence, the Minister highlighted the consultations undertaken as part of
the Crerar review. Following the review, the Scottish Government felt that sufficient
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consultation had already taken place to move forward with the proposed reforms set
out in the Bill. The Minister went on to state that the scrutiny process undertaken by
the Committee on the Bill would inform the Scottish Government’s views on the
establishment of the new bodies under parts 4 and 5.113
Conclusion
18. The Committee notes the concerns about there having been no formal
public consultation on the proposals in parts 4 and 5 of the Bill. The
Committee draws these concerns to the attention of the Finance Committee
and suggests that they be raised in its oral evidence session with the Cabinet
Secretary. This is of particular concern in relation to the unique role of the
Mental Welfare Commission for Scotland in safeguarding the rights of
vulnerable individuals. This issue is returned to at a later point in the report.
PUBLIC-FOCUSSED REFORM
Cost savings versus improving the system
Background
19. A recurring theme in the evidence to the Committee was that the Bill and its
accompanying documents emphasise the potential financial savings that may
accrue through the proposed establishment and functions of SCSWIS and HIS.
Much of the evidence received pointed to the limited cost savings over the potential
wider benefits and opportunities to improve the delivery and accountability of health
and social care services in Scotland.
Evidence
20. Scottish Care stated in oral evidence that it would probably be “naïve to assume
that huge financial gains” would result from the reorganisation of the Care
Commission and SWIA. In its view, the opportunity for improvement with the
establishment of the SCSWIS lay in the potential for improved quality and scope of
regulation and scrutiny along with a reduction in the time spent by service providers
in responding to the demands of the scrutiny system.114
21. SWIA stated that––
“It is important to recognise that, as Professor Crerar mentioned, responsibility
for improvements lies with providers themselves. However, in order to effect
the changes that would lead to such improvements, it is sometimes important
to have an external agent. The culture within which that is undertaken, the way
in which it is done and the perception of whether there is a level playing field is
important because, ultimately, improvement will not happen unless people are
motivated to do it”.115
22. In relation to the establishment of HIS, both NHS Quality Improvement Scotland
and the Scottish Health Council pointed to the potential opportunities to advance
improvements in healthcare by addressing issues such as the differences in
regulation between the NHS and independent health services; the continued focus
113
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on placing the views and needs of the individual user at the heart of the reform
process; and the potential for a more cohesive policy approach to the planning and
delivery of health and social care services as an increasingly complimentary and
interdependent public services.116
23. In relation to the establishment of HIS, NHS Quality Improvement Scotland
highlighted that the Crerar review had made a “cogent point” when it had said that
scrutiny should not be about “review for the sake of it” but rather should be about
ensuring that review is used meaningfully to make improvements––
“In the discussions about the setting up of the two new scrutiny bodies, it is
clearly understood that both will have an improvement function. There is
certainly a great need for the two new bodies to work together, because much
of the work that they do will be about joint inspection and services that are
increasingly provided together in the community. The Scottish Commission for
the Regulation of Care, the Social Work Inspection Agency and NHS QIS have
some learning to do as they come together to form the two new bodies”.117
24. This view reflected a more general concern expressed by witnesses at the
emphasis placed on cost saving as a major advantage to the establishment of both
SCSWIS and HIS. The general feeling expressed was that the Bill offers the
opportunity to deliver the aims of the Crerar review on improving scrutiny in Scottish
public service; however, as drafted it does not clearly reflect this aim.118
25. There was a general view expressed by witnesses that the lack of public and
stakeholder consultation by the Scottish Government on the establishment of
SCSWIS and HIS had resulted in a missed opportunity to specify in primary
legislation the clear relationship between the methodology of the aims and
development of these new bodies and the delivery of the Crerar principles by
placing the patient a the heart of the reform process.
Scottish Government
26. In her evidence to the Committee, the Minister highlighted the consultation
conducted by the Crerar review in the compilation of its report and the decision of
the Scottish Government to proceed with the implementation of reform. The Minister
acknowledged the evidence received by the Committee from key stakeholders on
the establishment and aims of SCSWIS and HIS as outlined in the Bill, and the
government’s ongoing process of consultation on this issue.119
Conclusion
27. Central to the successful delivery of the principles advocated by the
Crerar review is the development of public participation within the scrutiny
and improvement system. The policy of placing the public at the centre of the
decision-making process within a healthcare and social care system in
Scotland has developed significantly in recent years.
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28. The Committee believes that the Crerar review principles provide a clear
patient-centred methodology for the reform of the scrutiny and improvement
system for health and social care services in Scotland. The Committee is
concerned that the Scottish Government has not yet clearly demonstrated
how the proposed structure and aims of the SCSWIS and HIS, and the
relationship between them and with other key agencies, will deliver on the
Crerar review principles. Further, the Committee believes that the Government
should set out, as part of the legislative process, what patient-centred benefits
are expected; these expected benefits would then serve as standards for the
new bodies to work to and enable those bodies to be held to account.
Complaint systems
Background
29. One of the major challenges outlined in evidence to the Committee centred
around the changes to the current inspection and public complaints system for
health and social care services in Scotland that would arise from the creation of
SCSWIS and HIS.
30. Owing to the varying powers and systems in place in the constituent bodies that
would be replaced by SCSWIS and HIS, witnesses expressed concern in relation to
the lack of clarity in the Bill as to how the new bodies will integrate and operate
complaints systems. It was emphasised to the Committee that the governance
processes of SCSWIS and HIS have to ensure that the best elements of the existing
systems were retained and improved upon under the new structures.120 121
Independent healthcare complaints
31. Under the current system, members of the public can raise complaints in
relation to independent healthcare services with the Care Commission, as well as
being able to make a complaint directly to the service provider in question. The Care
Commission as currently constituted has an independent status from government
and ministerial functions, being an NDPB.
32. Currently, SWIA has no individual public complaints function comparable to that
of the Care Commission. Under the Bill, the responsibilities of the Care Commission
for handling complaints regarding independent healthcare services would become
part of the functions of HIS.
33. In evidence, the Care Commission highlighted the role and enforcement powers
of the Scottish Social Services Commission to deal with complaints in relation to
individual workers. The Care Commission also stated—
“…whether or not we are talking about enforcement in relation to local
authorities, it is important that we connect the commissioning practice and
systems delivery of social work services and care management to outcomes
and to the experience of service users and their families. Once we make that
connection, it will be possible to make changes in the local authority.”122
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Healthcare complaints system
34. NHS Quality Improvement Scotland highlighted the challenges that will be faced
by HIS in developing the complaints system. Under the Bill, HIS will be required to
establish a complaints procedure in relation to independent healthcare services.
This will maintain the current position whereby NHS users of independent
healthcare can complain via both the Care Commission and NHS processes. There
is also a concern, as expressed in the Crerar review, that there is not a single
complaints system for users of all public services.123
35. NHS Quality Improvement Scotland further highlighted the opportunity to
standardise the approach to handling complaints and joining up learning across the
NHS and independent healthcare sector.
36. The Scottish Patients Association raised concerns regarding the potential
confusion patients will face in dealing with the reshaped system. The point was
made that most patients are often not clear as to the options and mechanisms
available to them to resolve problems they face in their treatment. Many patients
may feel daunted in engaging in an official complaints mechanism when many of
their problems and concerns could probably be resolved at a more informal level—
“Patients who go through the NHS complaints system would probably rather
not go through it—rather than make a formal complaint, they would prefer to
speak to a body that might put something right.”124
37. The Scottish Patients Association added that this is especially important in light
of the fact that many patients and their family and friends may be in an already
vulnerable position when facing illness and as a result it is vital not to exacerbate
they situation by having an overly complex system for resolving problems.125
38. Another important issue to emerge from evidence was the interface between the
treatment path of an individual patient when set against the potential structure of the
complaints system. The Scottish Patients Association highlighted the fact that a
patient may move between NHS and independent healthcare services several times
over the course of a specific treatment, often with hiatus periods in between. This
could pose serious problems in dealing successfully and efficiently with handling
complaints and delivering solutions to difficulties.126 For example, any HIS
complaints system could have to deal with a patient whose treatment has involved
services from differing parts of the healthcare system. Given the differing nature of
the complaints and intervention power that HIS would inherit from the Care
Commission – in relation to the independent healthcare sector as opposed to the
NHS complaints system – this could present major challenges for patients and HIS
staff alike.
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Role of the Mental Welfare Commission for Scotland
39. In evidence to the Committee, the Mental Welfare Commission for Scotland
(“MWCS”) pointed to the special and independent role it plays in investigating and
protecting the rights of especially vulnerable patients and the need to protect this
function should it be transferred to another body in the future.
40. MWCS stated that it was not clear from the Bill as drafted that its special role
would be sufficiently protected as a great deal would depend on secondary
legislation, especially in relation to healthcare.127
41. NHS Greater Glasgow and Clyde summed up the potential conflicts for patients
arising out of the new system by highlighting the following example—
“Under the bill, a continuing care patient in the NHS would not benefit from the
same level of scrutiny as a nursing home patient regulated by SCSWIS would. A
continuing care patient in the NHS would have the benefit of the involvement of
the Mental Welfare Commission for Scotland if they had a mental disorder but
not if they were just frail and elderly. Therefore, even in one potential group of
clients—frail, elderly people; frail, elderly people with mental illness; and people
in nursing homes—there are different sets of regulation bodies and securities for
patients under the new arrangements. That is because the approach is
incremental. One could argue that those arrangements would be less varied than
the current ones, but the bill does not arrive at a consistent and joined-up system
for health, social care and different kinds of client.”128

Scottish Government
42. Responding to these concerns, the Minister referred to the established
governance arrangements in the NHS and the robust nature in which complaints are
handled. The Minister also highlighted the line of accountability for the delivery of
services and the handling of complaints through the NHS, which itself is accountable
to ministers and ultimately, therefore, to the Parliament.129
43. The Minister for Children and Early Years referred to the role to be assigned to
the Scottish Public Services Ombudsman (“SPSO”) under the Bill in overseeing and
co-ordinating the development of a single uniform complaints mechanism across
Scotland’s 32 local authorities.130
Conclusion
44. The Committee reserves its judgement on the issue of complaints as the
Scottish Government has not yet produced draft regulations specifying the
structure and operations of the complaints system. The Committee
recommends that the Government produce draft regulations on the
complaints system for consideration before Stage 2.
45. The Committee firmly believes that, in keeping with the Crerar review
principles, the public complaints system to put in place as a result of the
creation of SCSWIS and HIS should be a public-focussed system. This would
127
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involve putting the public at the heart of the improvement system and should
therefore include feedback as well as complaints.
46. Furthermore, a single point of access for all complaints or concerns would
be a vital component of this. Such an approach would help to protect patients
from a potentially confusing decision about which complaints route to take.
For example, a patient should not have to decide whether a complaint about a
dental service may need to be addressed to a professional body or to a public
complaints body, depending on whether the service was provided privately or
on the NHS. This is a relatively straightforward example that illustrates a
situation that could occur to vulnerable patients in more complex
circumstances.
Scottish Health Council
Background
47. Established in 2005, the primary aim of the Scottish Health Council is to
promote improvement in the quality and extent of patient focus and public
involvement in the NHS in Scotland.131
48. A major development in the public engagement process will be seen in 2010
with the first pilot elections to be held under the Health Boards (Membership and
Elections) (Scotland) Act 2009. This will see the direct election of 12 members to
Fife Health Board and 10 members to Dumfries and Galloway Health Board.132
Future development under HIS
49. In evidence to the Committee, the Scottish Health Council set out the argument
for its retention and the continuation of its functions under the new HIS structure.
Highlighting the potential role that directly elected members of health boards may
play in the future, the Scottish Health Council pointed to what it saw as the
continued value that it could add to the new improvement system by way of its
experience and expertise in public engagement and how this could support the new
body.133
50. This was commented on by NHS Greater Glasgow and Clyde and NHS Forth
Valley. The latter highlighted the importance of the Scottish Health Council’s role in
bolstering the methods of public engagement for HIS, especially as it grows into its
new role.134 NHS Greater Glasgow and Clyde’s representative pointed to the value
of the Scottish Health Council’s function in assisting HIS to apply the Crerar
principles to its role. She felt, however, that the Bill attempted to apply these
principles to an existing, albeit reshaped, structure in HIS rather than returning to
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first principles and creating an improvement system designed to deliver on the
Crerar principles.135
Scottish Government
51. The Minister set out the Scottish Government’s view on the continued
importance of the work of the Scottish Health Council, especially in the development
of participation standards for HIS. Referring to the advent of direct elections to
health boards, the Minister pointed to the potentially long transitional period between
the initial pilot elections, scheduled for mid 2010, and the potential rollout of direct
elections to all health boards across Scotland in 2014.136 The Minister also
suggested that the initial governance arrangements for HIS would evolve as
appropriate over time, in light of direct health board elections and other factors, and
that it would be right for the board of HIS to consider how best to adapt the functions
of the Scottish Health Council to its new structure and role.
Conclusion
52. The Committee notes that the Bill as drafted provides that the proposed
HIS “may” establish a new Scottish Health Council. The Committee believes
that there would be a continuing and important role for the Scottish Health
Council in the structure of the proposed HIS and that, therefore, the Bill
should provide that the proposed HIS “must” establish the Scottish Health
Council or otherwise ensure that its current functions are maintained.
53. The proposed HIS should seek to benefit from the expertise built up by the
Scottish Health Council during the transitional period of its establishment and
early development, especially in light of future developments, such as direct
elections to health boards. In preparation, NHS Quality Improvement Scotland
and the Scottish Health Council should set out an agreed framework and
timetable for review for the role of the Scottish Health Council in HIS.
ENFORCEMENT AND IMPROVEMENT
The core aims of SCSWIS and HIS
Background
54. One of the main points of debate raised with the Committee during its evidence
taking was the need for a balance in the stated aims and objectives of SCSWIS and
HIS, as set out in the Bill, in respect of their enforcement and improvement roles.
SCSWIS aims
55. As currently established, SCSWIS is primarily an inspection agency, having
subsumed most of the prior responsibilities of the Care Commission and the SWIA.
Evidence on Part 4 of the Bill pointed to the need to clarify the role of SCSWIS in its
aims as an agent in improving the delivery and quality of social work and social care
services.
56. In its evidence to the Committee, the Care Commission highlighted the work it
had undertaken to date in using its inspection powers in the area of independent
135
136
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health services to drive improvements in standards. It will be important to ensure
that such a focus is not lost in the reform of the system.
57. The Care Commission also highlighted that SCSWIS and HIS, as proposed,
would not be underpinned by the same principles and user focus—
“…if you look at the detail of the bill, you will see that the principles are
slightly different—the principles of diversity and independence are not there
for Healthcare Improvement Scotland. It is also vital that reports about the
quality of services are available to members of the public. That applies to
independent healthcare services as well as NHS services.”137
58. Community Care Providers Scotland pointed to the fact that, under the Bill as
introduced, SCSWIS would have enforcement powers in relation to social care
services but not in relation to social work services. This was said to be a missed
opportunity to streamline and improve the scrutiny system and therefore to deliver
on a key element of the reform process.138
59. SWIA referred to the fact that it currently has no enforcement powers in relation
to its function to inspect local authority social work services. However, the
publication of SWIA reports had, in its view, provided a large amount of the impetus
for change across local authority social work services.139
60. Witnesses also commented that the public would be able to make complaints to
SCSWIS on issues relating to care services but not on issues relating to the
commissioning of social work services. This was an area that witnesses felt needed
to be addressed as it was important to ensuring that a uniformity of quality exists
along the entire treatment path of a patient.140
HIS aims
61. Evidence on Part 5 of the Bill suggested that much more clarification of the
purpose of HIS as an inspection agency, as well as an improvement agency, was
needed. Concerns were raised over the lack of clarity in the Bill as drafted on how
HIS would assume and execute its new inspection powers.
62. NHS Quality Improvement Scotland highlighted the Crerar review principle of
the importance of a scrutiny process designed to deliver clear and meaningful
improvements in healthcare services rather than having scrutiny for the sake of it.141
Conclusion
63. The Committee is of the view that the discrepancies between the aims of
the two bodies, as highlighted in the oral evidence, arise in large part from the
lack of consultation by the Scottish Government on parts 4 and 5 of the Bill.
64. This highlights a fundamental concern about the reform process. A true
integration strategy to deliver on efficient and meaningful improvement in
137
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services is called for, not a simple cut-and-paste merger of specific functions
between new bodies. The Scottish Government must ensure that the aims of
SCSWIS and HIS are aligned and compatible with their joint and separate
functions. This will form a key element to the future development of the overall
system, should further reform lead to the development of a single
enforcement and improvement body for health and social care services.
65. The Committee notes the preference expressed by some witnesses for
SCSWIS to have a role in relation to complaints about the commissioning of
social work services. However, the Committee regards a local authority’s
commissioning of services to constitute a part of its service level and,
therefore, to be properly a matter for its own complaints process. Similarly,
the Committee regards complaints about professional standards to be a
matter for the relevant professional body. However, in recognition of concerns
that cost is often an over-riding factor when commissioning services, the
Committee recommends that the proposed SCSWIS should have a role in
working with local authorities to ensure that the quality of service is given
greater weight when the commissioning of services is being considered.
66. Furthermore, the Committee welcomes the statement by the Minister for
Children and Early Years that the Scottish Public Services Ombudsman will have a
role in helping to design the complaints system in each local authority and that the
intention is for a consistent approach to apply across all 32 local authorities.142
Joint inspections and duplication of scrutiny
Background
67. Eradicating duplication and developing joint inspections are key principles
behind the proposed reforms leading to the creation of SCSWIS and HIS. The
evidence presented to the Committee suggests that the application of these
principles in the proposals has not been as broad or as deep as it potentially could
be.
Duplication
68. Community Care Providers Scotland stated that the two gains that the reform of
the scrutiny process should deliver are improved quality and scope of regulation and
scrutiny and a reduction in the demands the scrutiny system places on service
providers.143
69. The Care Commission highlighted the example of the duplication of inspections
carried out by local authorities over and above those conducted by the Commission
itself and the subsequent burden this places on service providers. Amalgamating the
functions of SWIA and the Care Commission should help to contribute to the
effective assessment of multi-agency service delivery. The Care Commission gave
the example of a young person with multiple physical and learning disabilities needs,
in respect of whom it would be necessary to ensure that local social work, health,
education and housing departments are working together and are well led.
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70. The Care Commission went on to state that there is also a need for scrutiny of
individual services. The combination of these two functions could reduce the
frequency of scrutiny required of some services, such as those commissioned by an
authority which achieves high levels of quality of professional service and corporate
governance in inspections. This could see a reduction in the amount of time spent
inspecting services in which there is judged to be less risk.144
71. Looking at the proposals for HIS, NHS Greater Glasgow and Clyde highlighted
the fact that the Bill needs to be proportionate and to reduce the levels of scrutiny
and bureaucracy present in the healthcare system—
“A hard look needs to be taken at what is required by the external bodies and
at the fundamental duty of each organisation. Scrutiny can be undertaken in
other ways by the members, non-executives or councillors who are involved in
those organisations. That question needs to be addressed as the detail of the
arrangements—they are pretty high level at the moment—is developed.”145
Scottish Government
72. In reply to these issues the Minister for Children and Early Years referred to the
ongoing process of consultations, in which the Scottish Government is involved, with
key stakeholders, such as local authorities, on further reductions areas of
duplication and bureaucracy. However, he conceded that more consideration was
required on this issue and that the Scottish Government hoped to bring forward
further specific proposals at Stage 2.146
Conclusion
73. The Committee has noted elsewhere in the report concerns about the lack
of public consultation on parts 4 and 5 and the perceived emphasis on costsaving rather than on the opportunities for improved service delivery. These
points are also relevant here.
74. The Committee draws to the attention of the Finance Committee the
concerns about potential duplication in scrutiny and improvement functions
across the two proposed bodies and believes that the Scottish Government
should bring forward fully developed proposals for minimising such
duplication.
Joint inspections and duties to co-operate
75. Another significant element to be raised with the Committee surrounds the
procedures and methodologies for the development of joint inspections. Section 94
in Part 6 of the Bill would establish a duty for bodies listed in Schedule 14 to cooperate and co-ordinate with each other and, where appropriate, the Scottish
Ministers on improving the exercise of scrutiny functions. Section 95 would place a
duty of co-operation on SCSWIS and HIS in relation to their inspection processes.
76. The Care Commission highlighted these co-operation duties in its written
evidence but argued that they should be extended to bodies not currently listed in
144
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Schedule 14, including Her Majesty’s Chief Inspector of Prisons for Scotland and
Her Majesty’s Chief Inspector of Prosecution in Scotland. Similarly, the Care
Commission argued that the section on joint inspections should apply to Her
Majesty’s Chief Inspector of Prosecution in Scotland, Audit Scotland and the
Scottish Housing Regulator.147
77. SWIA referred to its role to date in scrutinising local authorities and highlighted
the increasing need to look at an individual's experience of service provision, with,
as a result, the interface between healthcare and social care being a vital one. SWIA
stressed the important in moving forward that “irrespective of the status of
organisations, scrutiny is seen to be of equal importance and is applied to each
service, because they have a strong bearing on what happens for the individual”.148
78. NHS Quality Improvement Scotland echoed this point in evidence and referred
to the fact that it, the Care Commission and SWIA “have some learning to do” on the
development of a coherent joint inspection process for SCSWIS and HIS.149
Confidentiality of records
79. An issue of concern raised by several witnesses in evidence in relation to joint
inspections was that of access to confidential patient records. Potentially, the
redistribution of inspection and scrutiny functions between SCSWIS and HIS could
greatly increase the number of staff with access to confidential patient records. This
issue gave rise to serious concerns in respect of patient confidentially and data
protection.
80. NHS Quality Improvement Scotland stressed the concerns that the public would
have in relation to the prospect of SCSWIS or HIS staff having access to personal
health information as part of reviews of a service despite this not being necessary
for the majority of such reviews. NHS Quality Improvement Scotland felt that this
raised real issues around confidentiality and the protection of the individual's rights.
150
81. The Scottish Independent Hospitals Association also reflected this concern in
reference to the authority of Care Commission staff to examine individual patient
records available in hospital wards as part of their inspection function without
requiring patient consent. This differs sharply from the role of NHS Quality
Improvement Scotland in relation to NHS patients and would present a major
challenge to the development of the scrutiny function of HIS, as well as the
relationship on joint inspections with SCSWIS.151
Child protection services
82. The issue of confidentiality of records was also addressed in correspondence to
the Committee by BMA Scotland, which, in relation to Part 6 of the Bill, raised
“serious concerns” about the confidentiality of health information. Whilst BMA
Scotland pointed out that doctors were supportive of improvements to child
147
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protection services, its concerns related to the doctor-patient relationship, founded
on trust and confidentiality of personal health information; any doubts in that trust
and confidentiality in the minds of patients could lead to their feeling unable to trust
and seek help from healthcare professionals.
83. BMA Scotland’s letter explained that it was established and accepted practice
that, where a doctor suspects that a child is being abused, that information is shared
between relevant professionals, including social work and education departments.
Under the Joint Inspection of Children's Services and Inspection of Social Work
Services (Scotland) Act 2006, joint inspection teams currently reviewed child
protection measures and children's services in local authority areas on a basis of
'implied consent' to access children's confidential and medical records
retrospectively, without the knowledge or explicit consent of the individual. BMA
Scotland pointed out that the Bill sought to extend joint inspections to children's
services generally and "such other services as the Scottish Ministers may specify in
respect of which such persons or bodies have inspection functions". This would
include any service where care was delivered from a number of agencies, including
services for children, patients with learning disabilities, substance misusers and
older people. In its letter, BMA Scotland questioned whether this should be based
on implied consent and patient identifiable data.
84. BMA Scotland went on to state that it was “deeply concerned” that the Bill would
enable access to patient identifiable data without the knowledge, consent or
authorisation of the patient—
“We believe this could have a worrying influence on whether patients consult
with their doctor, especially when they are at their most vulnerable. We believe
that alternative approaches such as seeking patient consent or the use of
anonymised information, both commonly used in the NHS, would be largely
sufficient for inspecting children's services and any other services specified by
Scottish Ministers. Patient confidentiality should be maintained wherever
possible and access to patient information without the consent or knowledge of
a patient should be used only as a last resort.”152
85. Finally, BMA Scotland expressed a desire to be involved in any future work to
produce regulations and codes of practices for joint inspections.
Scottish Government
86. In oral evidence to the Committee, the Minister confirmed that nothing in the Bill
contravened the Data Protection Act 1998.153 This was an important issue which the
Scottish Government took seriously and careful consideration has been given to the
issue of access to confidential patient records.
87. In response to questions from the Committee the Minister for Children and Early
Years referred to the legislation enacted by the Parliament during Session 2 on the
joint inspections of children’s services as setting a template for dealing with these
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issues.154 A robust code of practice was established in that instance and no
problems have occurred in relation to confidentiality and records access in relation
to joint inspections of children’s services in the last three years.
Conclusion
88. The Committee considers a single point of entry for users to be vital to the
success of the proposed scrutiny and improvement system. This could be
fostered by ensuring cross-membership of the boards of HIS and SCSWIS,
thereby ensuring co-ordination and uniformity in their approach to joint
inspections.
89. SCSWIS and HIS should seek to consult with other inspection agencies on
establishing a clear joint inspection protocol with them. This should include
provision whereby bodies or service providers falling partly or wholly under
the scrutiny remit of both SCSWIS and HIS would be subject to a single joint
inspection process, in the interests of minimising the administrative burden
placed on them.
90. The Committee considers that the Scottish Government must establish a
clear and robust code of practice for all HIS and SCSWIS staff in relation to
their right of access to individual patient records. This code should be
consulted on in advance of the establishment of both bodies. It should also
consider the potential for a change to the functions of the Mental Welfare
Commission for Scotland and how its role in protecting the rights of
vulnerable individuals would remain independent and intact in any new joint
inspection system.
91. In relation to access to records for child protection issues, the Committee
notes the concerns raised by BMA Scotland and recommends that the
Scottish Government provide specific assurances on these matters.
92. The Committee recommends that the Scottish Government consider
amending the Bill at Stage 2 to include Her Majesty’s Chief Inspector of
Prisons for Scotland and Her Majesty’s Chief Inspector of Prosecution in
Scotland in the bodies listed in Schedule 14, on duties to co-operate. The
Government should also consider extending the duty on joint inspections set
out in section 96 to include Her Majesty’s Chief Inspector of Prosecution in
Scotland, Audit Scotland and the Scottish Housing Regulator.
Role of the Mental Welfare Commission for Scotland
Evidence
93. The MWCS highlighted its functions as both an inspection agency and a service
with a duty to protect the rights of vulnerable individuals. It referred to its recent
consultation with the Scottish Government on proposals for its functions for inclusion
in the Bill.155 In light of concerns expressed by various stakeholders on the proposed
transfer of MWCS functions to HIS, as outlined in the Crerar review, the Scottish
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Government chose not to include provisions relating to the MWCS in the Bill as
introduced. The Government is undertaking further consultation on the role of the
MWCS and how it fits with the functions of both HIS and SCSWIS and plans to
pursue this issue at Stage 2.156
94. The MWCS stressed that if there is any future change or relocation of its
functions in this regard, such a role must be totally protected and independent from
ministers and all other branches of government and civil service.
95. In the context of such functions, many witnesses referred to the powers granted
to ministers under the Bill, to modify, transfer or abolish the functions of various
bodies under the legislation. Concern was expressed at the need for full and proper
consultation and parliamentary scrutiny of such actions. These concerns were also
reflected in written submissions to the Finance Committee on the scope of
ministerial powers, for example by the Law Society for Scotland.
Conclusion
96. The Committee recommends that the Scottish Government should
establish clear guidance on the consultation and scrutiny process to be
undertaken in respect of transferring or varying the powers of the MWCS, or
other bodies, where issues relating to patient confidentiality, consent and
access to medical records is involved.
Commissioning services and the tender pre-qualification process
Background
97. One of the themes to emerge during evidence taking was the scope to decrease
the burden placed on social care and social work service providers in engaging in
the required pre-qualification process for tendering for services across Scotland’s 32
local authorities.
98. In its written evidence to the Committee, Community Care Providers Scotland
stated—
“The matter of co-operation between regulators and local authority
commissioners has become even more pressing in recent months as a result of
the current debate on commissioning and procurement in social care. We are
aware for example that a number of authorities have neither sought nor
consulted Care Commission information about the quality of care services
before or during service re-tendering exercises, with the result in some
instances that service contracts are removed from high-performing providers
and awarded to poorer-performing providers, without the authority taking
account of (or in some cases perhaps even being aware of) the track record of
those providers. If one of the clear remits of the new body [SCSWIS] is service
“improvement,” this situation cannot be allowed to continue.”157
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Scottish Government
99. In evidence to the Committee, the Minister for Children and Early Years
accepted the administrative burdens faced by service providers in the disjointed
nature of the current tender pre-qualification process and undertook to examine how
SCSWIS could address this problem when the Bill is considered at Stage 2.158
Conclusion
100. The Committee believes that the Scottish Government should establish a
role for SCSWIS to act as a pre-qualification registration body for service
providers wishing to tender/re-tender for local authority service contracts,
thereby removing the need for contractors to go through 32 separate prequalification systems and ensuring a consistency in application of criteria.
ORGANISATIONAL MERGER ISSUES
The pace of reform
Background
101. One of the issues of major debate in relation to the reform of the scrutiny and
improvement in health and social care services under the Bill is the merits of
establishing two new bodies in SCSWIS and HIS as opposed to the creation of a
single body to conduct all scrutiny and improvement functions in this area. The
ongoing debate in the sector on this issue was referred to in oral evidence as the
“incrementalism versus the big bang approach.”159
Evidence
102. The pros and cons of this approach were discussed widely in both written and
oral evidence. NHS Forth Valley highlighted the obvious value of moving to a
position of having a single agency in delivering on many of the principles of the
Crerar review in reducing bureaucracy and duplication in the public sector. However,
given the divergent historical, cultural and organisational functions carried out by the
Care Commission, SWIA, NHS Quality Improvement Scotland and the Scottish
Health Commission, a more cautious approach was advisable. In light of this NHS
Forth Valley was of the view that the incremental approach of setting up SCSWIS
and HIS, is probably the right approach to adopt.160
103. In its written evidence to the Committee, COSLA welcomed the creation of
SCSWIS and HIS, but stated the long term objective of the reform process should
be the creation of a single body responsible for all audit and scrutiny. This would
follow the recommendations of the Crerar review.
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104. The Association of Directors of Social Work went further in its written evidence,
stating that the Scottish Government had “missed” an opportunity to combine health
and care into one inspectorate—
“…Crerar envisaged one scrutiny body and what is proposed is quite far from
that and potentially more confusing.”161
Scottish Government
105. In reply the Minister referred to the widely expressed views of members, during
the Scottish Parliament’s debate of the Crerar recommendations, that the proposal
to move from the current structure to one all-encompassing body was a step too far.
The Minister went on to acknowledge the need for continued debate and discussion
on the issue of whether we should move to a single enforcement and improvement
body.162
Conclusion
106. The Committee believes that creating a single body combining the
proposed functions of SCSWIS and HIS is a fundamental element of the
reform process. However, the Committee recognises that the proposed
intermediate step of creating two bodies would allow more time to adapt the
various organisational, cultural and operational procedures of the existing
bodies. It would also allow time for the development of new standards and
methodologies by SCSWIS and HIS in the execution of their new functions.
107. Nonetheless, these advantages must be weighted against the drawbacks
of an incremental approach, such as the impact on staff of potentially having
to go through two series of job application rounds, with all the associated
problems in relation to staff morale, pension and employment arrangements
and the inevitable impact on operations that this would entail.
108. On balance, the Committee would favour taking the step of creating a
single body at this stage in keeping with the recommendations of the Crerar
review. Failing that, in keeping with the duties of co-operation placed upon
them by the Bill, the Committee considers it vital that the two bodies plan for
the potential future amalgamation of their functions into a single organisation.
This would potentially include ensuring combined back-office functions and
an overlap in board membership from the outset, with a view to there being a
single board in the medium term. As part of the co-operative process, the two
bodies should determine and clearly set out the benefits of and impediments
to achieving this.
Cultural integration, governance and impartiality
Background
109. Many of the witnesses who gave evidence to the Committee commented on
the decision to establish SCSWIS as an NDPB at arms length from government but
to create HIS as a government agency under ministerial control. Given the inherited
161
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function of both bodies this raises potential questions of impartiality and governance
difficulties.
Organisational culture
110. In its written evidence to the Committee, NHS Forth Valley stated "the cultural
changes required within the current organisations of NHS QIS and the Care
Commission should not be underestimated."163
111. This was further highlighted by what witnesses saw as some of the potential
unintended consequences regarding impartiality as a result of the statutory basis of
the new bodies. For example, scrutiny of the independent healthcare sector
currently rests with the Care Commission. As an NDPB the Care Commission is
independent from government and ministerial direction in the exercise of its
functions. Under the Bill these functions will become the responsibility of HIS, which
is established as a government agency. As such it would be subject to ministerial
direction.
112. NHS Forth Valley cautioned against the seeing the reform process as being
simply one of adding functions onto the existing structures. Instead the predecessor
bodies of SCSWIS and HIS, as well as all the key stakeholders, must appreciate
that the Bill “creates two different bodies that come from a certain historical
background but need to move in a fundamentally different way”.164 NHS Forth Valley
went on to state—
“The worry on HIS is that a strong, dominant culture from the bigger
organisation might persist and take in a little bolt-on from the care commission.
That perhaps ties in with Alison Smith's point. My point is that we need to think
of HIS and SCSWIS as new bodies and think through properly how we
implement the mergers, bringing strengths from the predecessor organisations
into the new bodies … My primary argument is that we need to regard
SCSWIS and HIS as two new bodies. We need to draw on and build up the
existing strengths as a stepping stone to a future single agency.”165
113. Various witnesses commented on the challenge facing the successful
amalgamation of staff from SWIA, the Care Commission and HMIe. The
development of a successful corporate culture at SCSWIS will be vital to reassuring
staff issues such as employee terms and conditions and issues surrounding their
pension entitlements as a result of staff migration from the civil service pension
scheme to the local authority pension scheme.
Name
114. Some witnesses commented on the proposed name of the new body, making
the point that it is “cumbersome”166. Some alternatives were suggested, the overriding point being that the public should be able to easily understand the role of the
organisation from its name—
163

NHS Forth Valley written submission
http://www.scottish.parliament.uk/s3/committees/hs/PSRBill/documents/PSR16NHSForthValley.pdf
164
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2188.
165
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2188.
166
Scottish Parliament Health and Sport Committee. Official Report, 9 September 2009, Col 2152.

61


475

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE C
“The care commission has a good name and brand, and the public understand
what it is. I do not think that the public will understand what SCSWIS is,
however one might want to pronounce that.”167
115. The Care Commission added that it came up with its name after being set up
as the Scottish Commission for the Regulation of Care and suggested that the name
could therefore be left to the new body.
Conclusion
116. The Committee supports the views expressed by NHS Forth Valley, NHS
Greater Glasgow and Clyde and other witnesses in respect of the cultural
difficulties faced in the creation of a new body or of new bodies and the
danger of a ‘dominant agency’ culture developing as a result of a merger
procedure as opposed to a true integration process. The new body or bodies
and the Scottish Ministers must ensure that sufficient scope and resources
are provided to allow the best elements of their predecessor bodies to be
retained while developing a genuinely new culture suited to their aims and
functions.
Development of shared services
Background
117. Another potential advantage highlighted in evidence to the Committee was the
opportunity offered by the Bill to further develop the integration of shared service
delivery so as to support the development of combined health and care facilities and
thereby reduce waste and improve efficiency.
118. Members felt that this is especially pertinent in respect to the provision of
services to groups such as older people. For example the co-location of care homes
and hospital facilities could be greatly enhanced by streamlining the regulation and
delivery of shared support services such as laundry services and catering
provision.168
119. However, issues such as different standards, regulations and inspection
regimes in respect of these services can pose a major impediment to integrated joint
service delivery. Such problems place an additional burden on health and social
care providers, for example in the duplication of compliance processes which require
to be met for differing services.
Scottish Government
120. The Minister was asked about the advantages highlighted in the evidence
received by the Committee on using the proposed reform process as a tool to
examine and address key impediments to the integration of such services.
121. The Minister stated that the Scottish Government has considered whether a
review of the delivery of shared services would be appropriate, taking account of the
work that is being undertaken to develop standards and outcomes for the new
scrutiny bodies. In relation to the Bill, the Minister stated that such an approach may
167
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be more appropriate as part of the Scottish Government’s examination of the
reshaping services for older people and different models of care, but that
consideration would be given to whether this could be done as part of the
implementation of the Bill.169
Conclusion
122. The Committee recommends that the Scottish Government seek to
examine and develop a clear strategy on joint service development as part of
the establishment of SCSWIS and HIS or a single body. This strategy should
seek to embed the principle of shared services and co-location in the
development of standards, outcomes and arrangements of the new body or
bodies. This would assist in the removal of barriers to greater joint service
development.
Ministerial powers in relation to SCSWIS and HIS
Background
123. As discussed, much of the evidence received by the Committee highlighted the
different statutory basis on which it is proposed to establish SCSWIS (as an NDPB)
and HIS (as a government agency). This raised concerns with witnesses in relation
to the independence from ministerial control of these bodies in the exercise of their
scrutiny and enforcement functions.
Evidence
124. In examining the status of SCSWIS and HIS, witnesses referred to the transfer
of scrutiny and enforcement functions from bodies not previously subject to
ministerial control to bodies that would be under such control. For example, the
proposed transfer of regulation of the independent healthcare sector from the Care
Commission to HIS.
125. Age Concern and Help the Aged in Scotland highlighted the need for an
inspection agency, such as SCSWIS, to be established as an NDPB so that it is
“one step removed from Government”. This is important both on an issue of principle
and as a matter of corporate governance for the body.170 They also pointed to the
discrepancy created in the powers of ministers under the Bill to approve the
timetable for SCSWIS’s inspections of social work services but not the timetable for
social care service inspections.171
126. SWIA also made specific reference to the discrepancy in ministerial powers in
relation to social work and social care services and suggested that this was a
loophole which should be closed in the Bill. However, SWIA pointed out that any
provisions set out in secondary legislation addressing the issue of timetabling should
have sufficient flexibility to facilitate such changes.172
127. In contrast, evidence on the status of HIS pointed to the potential difficulties
that may arise from its establishment as a government agency. Referring to the
ministerial powers granted under the Bill and the need for an inspection agency to
169
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be both independent, as well as being seen to be independent of government
control, NHS Forth Valley claimed that “there could be a perception or assumption
on the part of people looking at the way in which the organisations are set up that an
NHS body will not be independent enough”. This will require HIS to adapt quickly to
its new functions.173
128. Many witnesses also made reference to the powers granted to ministers under
Part 2 of the Bill (discussed in paragraphs 152 to 157) and the need to ensure that
any major future reform of the scrutiny and improvement system in health and social
care is the subject to appropriate levels of consultation and parliamentary scrutiny.
Scottish Government
129. In reply to these concerns the Minister referred to the evidence from witnesses
on the historical and cultural differences in the status and functions of the scrutiny
and enforcement carried out between the NHS and independent healthcare services
but stated that “although HIS will be established under health legislation, it will be
independent.”174
130. The Minister went on to highlight the principle enshrined in the Bill, based on
that established in the Crerar review, that the use of ministerial powers in this regard
should be proportionate and reasonable.175
Conclusion
131. The Committee recognises the appeal of allowing sufficient flexibility for
ministers to deal with refinement and reorganisation of public services in the
wake of the Crerar review and the scale of the reforms proposed in the Bill,
especially in light of the lack of consultation by the Government on the
proposals. However, maintaining the confidence of public sector employees,
key stakeholders and especially the general public is vital to the success of
any major reform process.
132. Given the uncertainty expressed by witnesses about the direction of
travel and in light of the consultation experience in the development of these
legislative proposals, the Committee recommends that the Scottish
Government set out clearly what consultative and legislative steps would be
taken in any future reform of scrutiny and improvement functions for health
and social care. The Committee further recommends that the Bill be amended
at Stage 2 to correct the discrepancy in relation to ministerial powers to
approve inspection timetables for social work services but not for social care
services.
Staffing and employment issues
Background
133. One of the issues of greatest concern to be expressed to the Committee in
evidence related to staffing and employment issues associated with the proposed
establishment of the SCSWIS and HIS. The lack of consultation by the Scottish
173
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Government on the provisions of the Bill has resulted in a situation where the
management of SWIA, the Care Commission, NHS Quality Improvement Scotland
and the Scottish Health Council are not yet in a position to address all of the
questions raised by their staff in relation to the proposed reforms.
Evidence
134. In response to questions from the Committee, SWIA referred to important
personnel issues confronting them in relation to the proposed transfer of their staff to
SCSWIS. SWIA went on to highlight that there had been serious issues on which it
had “not yet properly been able to reassure” staff. These included questions such as
whether SWIA staff might be provided with a facility to allow some people to go back
into the civil service through the principle of common citizenship.176
135. SWIA explained that its staff currently belong to the civil service pension
scheme as employees of government agency. However, under the proposals in the
Bill, SWIA staff would be transferred to the local government pension scheme on
moving to SCSWIS. SWIA stated that factors such as these weighed heavily on its
staff.177
136. Other witnesses made reference to wider staffing issues such as the
challenges that would face management in bodies like SCSWIS and HIS involved in
developing a successful corporate staffing culture while needing to maintain scrutiny
and improvement functions, adapting to new functions as well as developing new
standards and methodologies required in healthcare and social care services.178 179
180

Scottish Government
137. In response to questions about the potential difficulties posed by the transfer of
staff pension and employment rights, the Minister for Children and Early Years
referred to the previous experience in staffing issues involved in the creation of joint
inspections of children’s services under the Joint Inspection of Children's Services
and Inspection of Social Work Services (Scotland) Act 2006.181 This experience
provides a sucessful template for the Government and new bodies to deal with the
staffing issues raised.
138. The Minister also referred to the Government’s policy of no compulsory
redundancies as well as the protections afforded to staff by the Transfer of
Undertakings
(Protection
of
Employment)
Regulations
2006
(“TUPE
regulations”).182 183
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Conclusion
139. The Committee is of the view that early and successful engagement by
government and senior management with staff and trade unions over the
employment and pensions issues surrounding the proposed reforms will be
absolutely vital to the success of SCSWIS and HIS. This will also be a crucial
factor in ensuring that no hiatus occurs in scrutiny and improvement
functions during the transitional period.
140. The Committee considers that transitional arrangements should be put in
place as part of the establishment of SCSWIS and HIS which would allow staff
who are currently members of the civil service pension scheme to decide
whether to remain in that scheme or move to the local government scheme.
141. The Committee recommends that the Scottish Government clarify what
the position would on the application of the TUPE regulations on the transfer
of staff terms and conditions in relation to the creation of SCSWIS and HIS,
before Stage 2.
142. The Committee further recommends that staff in the civil service should
have a ‘period of grace’ to remain part of the civil service career system in
order to allow time to decide on their future career development should they
wish to seek to transfer within the civil service on their present terms and
conditions.
THE INDEPENDENT HEALTHCARE SECTOR
The role of HIS in the independent healthcare sector
Background
143. A major issue to emerge from the Committee’s scrutiny of Part 5 of the Bill
relates to the proposed reforms to the enforcement and improvement regime for
independent healthcare services in Scotland.
144. Under the Bill the regulation of independent healthcare services would pass
from the Care Commission to HIS.184 In relation to this, HIS would assume
responsibility for a number of functions which do not currently constitute part of the
role of NHS Quality Improvement Scotland, the body from which HIS would assume
most of its other functions. This poses a challenge for the planning and
implementation of scrutiny and regulation of such services, especially in relation to
services not currently regulated by any of the existing bodies or agencies.
145. In 2008-09 the acute independent sector hospitals in Scotland treated more
than 45,000 inpatient/day-case patients and more than 186,000 outpatients. Scottish
independent mental health hospitals treated over 1400 patients during the same
period.185 This represents a significant increase on the work of NHS Quality
Improvement Scotland at present.
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Regulation of independent healthcare services
146. Under the Regulation of Care (Scotland) Act 2001 (“the 2001 Act”), the Care
Commission has responsibility for the regulation of independent healthcare services
in Scotland. However, since the passage of the 2001 Act, the only services which
have been designated for regulation by the Care Commission are the operation of
independent hospitals and private dental clinics.186
147. The Scottish Independent Hospitals Association highlighted its concerns over
the fact that, at present, most of the independent medical services available on the
“high street” in Scotland are unregulated.187 In England, where similar concerns
have emerged in relation to the unregulated status of many independent health
services, the Department of Health is moving towards a model of sharing
responsibility of regulation between the General Medical Council, the General
Dental Council and the Nursing and Midwifery Council. The Scottish Independent
Hospitals Association has informed the Scottish Government of the steps taken
towards developing a regulatory framework in England. 188
148. The Scottish Independent Hospitals Association also pointed to its participation
in the development of the standards and inspection methodology for the Care
Commission when it was first established and stated it would “value the opportunity
to be involved at the grass roots in the set-up of” HIS—
“The [independent] sector has a lot to contribute to the way forward with HIS,
and we would welcome the opportunity to do that.”189
149. NHS Quality Improvement Scotland welcomed the proposal to transfer the
regulation of independent healthcare services to HIS but also warned that it
presented one of the biggest challenges for the organisation to adapt to.190
150. In relation to the timetabling and sequencing of regulation of independent
healthcare services under the 2001 Act, NHS Quality Improvement Scotland warned
of facing a potential “Pandora's box” by assuming the role of the Care Commission
in regulating the existing independent hospitals sector and adding “all aspects of
private dentistry, cosmetic surgery, laser clinics and so on”. The expansion of these
regulatory functions following shortly on or after the establishment of HIS “would
mean an immense amount of work in addition to the work that we would be carrying
out in mainstream healthcare.”191
151. In its written evidence to the Committee, the Care Commission highlighted its
statutory duty “to take account of the National Care Standards and the Scottish
Social Services Council’s Codes of Practice.” The Care Commission stated the

http://www.scottish.parliament.uk/s3/committees/hs/PSRBill/documents/PSR23ScottishIndependentHos
pitalsAssociation.pdf
186
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2175.
187
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2175.
188
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2175.
189
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2186.
190
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2158.
191
Scottish Parliament Health and Sport Committee. Official Report, 16 September 2009, Col 2158.

67


481

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE C
importance of ensuring that standards are based on outcomes, are kept up to date
and relevant.192 This will present another key challenge for HIS.
Scottish Government
152. Responding to the points raised with the Committee, the Minister
acknowledged the situation regarding the unregulated nature of many important
medical and cosmetic services provided by independent healthcare providers. In
response to the lack of progress in expanding the role of the Care Commission to
include such unregulated services since the coming to force of the 2001 Act, the
Minister referred to the huge increase in the volume and nature of independent
medical services which have become publically available in Scotland over the last
few years. She stated that this had posed a major challenge regarding the rollout of
duty to regulate such services under the 2001 Act.193
153. The Minister went on to announce that the Scottish Government had decided
to conduct a public consultation on issues surrounding the regulation and scrutiny of
the independent healthcare sector, scheduled to take place in spring 2010.194
Conclusion
154. The Committee welcomes the integration of the regulation and
improvement functions for both the NHS and independent healthcare services
in Scotland into one body. However, the Committee considers that the
Scottish Government must ensure that the necessary preparatory action in
relation to the regulation of the sector is taken before the establishment of
HIS. The Committee is further concerned that we have not yet reached a point
where there is full scrutiny of the expanding independent health sector,
despite the length of time that has passed since the 2001 Act came into force.
The Committee looks forward to this being dealt with following consultation.
Regulation of independent healthcare services
Background
155. One of the main challenges confronting bodies such as NHS Quality
Improvement Scotland and the Care Commission in advance of the proposed
establishment of HIS is the coming into force of the remaining provisions of the 2001
Act.
Evidence
156. NHS Quality Improvement Scotland called for clarity in relation to the Care
Commission’s functions under the 2001 Act and highlighted five new functions that
the Bill proposed for HIS, which are not currently responsibilities within its remit and
for which additional resource allocation would be required by HIS as no such
provision currently existed within the budget of NHS Quality Improvement Scotland.
157. The additional functions faced by HIS would be the dissemination of
information relating to promotion and maintenance of health; information about the
availability and quality of services provided under the NHS; advice to Ministers and
192
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other persons under Part 5 section 10C (3)(c), (d) and (e) of the Bill; protection of
the safety and wellbeing of all persons who use services provided under the health
service and independent healthcare services, and liability by the board of HIS in
respect of any liabilities incurred under Part 5 section 10 D (3)(b) of the Bill.195
158. In written evidence, NHS Quality Improvement Scotland referred to the need
for clarity in relation to Part 5, section 10F of the Bill on the meaning of “independent
healthcare services” in relation to the application of this section to all registered
healthcare professionals in the independent sector. It also called for clarification on
the definition of an “independent health agency” and an “independent health clinic”
as well as the definition of an “independent hospital” where such a facility is colocated with an NHS facility.
159. NHS Quality Improvement Scotland also highlighted its belief that HIS would
face a challenge in getting to grips with the regulation and scrutiny functions of its
role as not all of the 2001 Act had yet been brought into force. Owing to the lack of
experience that HIS would have in these scrutiny functions, as such functions are
not currently included in the role of NHS Quality Improvement Scotland or the
Scottish Health Council, there is a concern that a hiatus in the cycle of improvement
could result while HIS adapts. NHS Quality Improvement Scotland called for all parts
of the 2001 Act to be brought into force before the establishment of HIS.196
Scottish Government
160. In response to the issues raised regarding the current and future regulation of
independent healthcare services in Scotland and the role of HIS in scrutinising and
enforcing standards and regulations in this area, the Minister stated that it is
Government’s intention to consider the issues in the light of its public consultation
process which will commence in the spring of 2010.197
Conclusion
161. The Committee welcomes the Scottish Government’s announcement of a
consultation on the regulation of the independent healthcare sector and,
based on the evidence received, recommends that the following issues be
taken into account as part of the consultation—
•

the proposals under consideration by the Department for Health on
the regulation of independent healthcare services in England;

•

inclusion of the Scottish Independent Hospitals Association, and
other key stakeholders, in the process of development of the
standards and inspection methodology for HIS;

•

the need to establish agreed definitions for practitioners’ titles in
independent
healthcare
services,
especially
where
such
practitioners are not covered by a professional body or the Health
Professions Council;
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•

the need to establish an agreed definition of an “independent
medical agency” and an “independent medical clinic”;

•

clarification of the definition of an “independent hospital” where
such a facility is co-located with an NHS facility;

•

in relation to the 2001 Act, (a) what is currently inspected by the Care
Commission; (b) what is currently being prepared for inspection; (c)
what has yet to commence inspection, and (d) what the timescale is
for full implementation of the 2001 Act.

Ministerial powers in relation to parliamentary bodies and the SPSO
162. As part of the broader discussions on the associated parts of the Bill not being
directly considered by the Committee, but nonetheless having relevance to the
establishment of SCSWIS and HIS, written and oral evidence highlighted the issue
of ministerial powers. Witnesses pointed to what they saw as the potential problems
in the breadth of the powers granted to the Scottish Ministers under the Bill in
relation to the modifying, conferring, providing for the delegation of, abolishing or
transferring any functions of a body.
163. For example, in keeping with the modern principles of impartiality,
independence and separation of powers, bodies such as the Scottish Public
Services Ombudsman (“SPSO”), other ombudsmen and Audit Scotland are
established in statute as being funded from the Scottish Consolidated Fund via the
Scottish Parliamentary Corporate Body.
164. In the evidence session with the Minister, the views of the Subordinate
Legislation Committee regarding the appropriateness of the Scottish Government
being granted such powers under ministerial orders in relation to these bodies, was
raised.
Scottish Government
165. In her response to the questions raised, the Minister reassured the Committee
that the exercise of such powers would be conducted in an appropriate manner, as
envisioned by the Crerar review and specified in the Bill. Furthermore, the
subordinate legislation procedure to which ministerial order powers are subject
would, she stated, ensure that the Parliament retained its rightful role of scrutinising
and consenting to any changes.198
Conclusion
166. While consideration of the ministerial powers conferred under Part 2 of
the Bill is principally a matter for the Finance Committee, as lead committee,
the Committee supports the views expressed by witnesses regarding the
appropriateness of such powers – for example to modify or abolish the
functions of any body or office holder listed in schedule 3 – in relation to
these bodies.
167. In light of the role conferred on the Scottish Public Services Ombudsman
in developing and co-ordinating a uniform complaint systems for bodies
198
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coming under the scrutiny of SCSWIS, the Committee recommends that the
SPSO and other bodies established and funded directly by the Scottish
Parliamentary Corporate Body be removed from Schedule 3 of the Bill and be
added to the list of organisations specified in section 10(3)(b) so as to ensure
that they are exempted from ministerial control.
RECOMMENDATION TO THE FINANCE COMMITTEE
168. The Committee draws to the attention of the Finance Committee its
conclusions and recommendations on Part 4 and Part 5 of the Bill.
169. The Committee recommends to the Finance Committee that the general
principles of Part 4 and Part 5 of the Bill be agreed.
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SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS
INTRODUCTION
Pre-legislative scrutiny
The Committee notes the concerns about there having been no formal public
consultation on the proposals in parts 4 and 5 of the Bill. The Committee
draws these concerns to the attention of the Finance Committee and suggests
that they be raised in its oral evidence session with the Cabinet Secretary.
This is of particular concern in relation to the unique role of the Mental
Welfare Commission for Scotland in safeguarding the rights of vulnerable
individuals. This issue is returned to at a later point in the report. (Paragraph
18)
PUBLIC-FOCUSSED REFORM
Cost savings versus improving the system
Central to the successful delivery of the principles advocated by the Crerar
review is the development of public participation within the scrutiny and
improvement system. The policy of placing the public at the centre of the
decision-making process within a healthcare and social care system in
Scotland has developed significantly in recent years. (Paragraph 27)
The Committee believes that the Crerar review principles provide a clear
patient-centred methodology for the reform of the scrutiny and improvement
system for health and social care services in Scotland. The Committee is
concerned that the Scottish Government has not yet clearly demonstrated
how the proposed structure and aims of the SCSWIS and HIS, and the
relationship between them and with other key agencies, will deliver on the
Crerar review principles. Further, the Committee believes that the Government
should set out, as part of the legislative process, what patient-centred benefits
are expected; these expected benefits would then serve as standards for the
new bodies to work to and enable those bodies to be held to account.
(Paragraph 28)
Complaint systems
The Committee reserves its judgement on the issue of complaints as the
Scottish Government has not yet produced draft regulations specifying the
structure and operations of the complaints system. The Committee
recommends that the Government produce draft regulations on the
complaints system for consideration before Stage 2. (Paragraph 44)
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The Committee firmly believes that, in keeping with the Crerar review
principles, the public complaints system to put in place as a result of the
creation of SCSWIS and HIS should be a public-focussed system. This
would involve putting the public at the heart of the improvement system and
should therefore include feedback as well as complaints. (Paragraph 45)
Furthermore, a single point of access for all complaints or concerns would
be a vital component of this. Such an approach would help to protect
patients from a potentially confusing decision about which complaints route
to take. For example, a patient should not have to decide whether a
complaint about a dental service may need to be addressed to a
professional body or to a public complaints body, depending on whether the
service was provided privately or on the NHS. This is a relatively
straightforward example that illustrates a situation that could occur to
vulnerable patients in more complex circumstances. (Paragraph 46)
Scottish Health Council
The Committee notes that the Bill as drafted provides that the proposed HIS
“may” establish a new Scottish Health Council. The Committee believes that
there would be a continuing and important role for the Scottish Health
Council in the structure of the proposed HIS and that, therefore, the Bill
should provide that the proposed HIS “must” establish the Scottish Health
Council or otherwise ensure that its current functions are maintained.
(Paragraph 52)
The proposed HIS should seek to benefit from the expertise built up by the
Scottish Health Council during the transitional period of its establishment
and early development, especially in light of future developments, such as
direct elections to health boards. In preparation, NHS Quality Improvement
Scotland and the Scottish Health Council should set out an agreed
framework and timetable for review for the role of the Scottish Health
Council in HIS. (Paragraph 53)
ENFORCEMENT AND IMPROVEMENT
The core aims of SCSWIS and HIS
The Committee is of the view that the discrepancies between the aims of the
two bodies, as highlighted in the oral evidence, arise in large part from the
lack of consultation by the Scottish Government on parts 4 and 5 of the Bill.
(Paragraph 63)
This highlights a fundamental concern about the reform process. A true
integration strategy to deliver on efficient and meaningful improvement in
services is called for, not a simple cut-and-paste merger of specific
functions between new bodies. The Scottish Government must ensure that
the aims of SCSWIS and HIS are aligned and compatible with their joint and
separate functions. This will form a key element to the future development of
the overall system, should further reform lead to the development of a single

73


487

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE C
enforcement and improvement body for health and social care services.
(Paragraph 64)
The Committee notes the preference expressed by some witnesses for
SCSWIS to have a role in relation to complaints about the commissioning of
social work services. However, the Committee regards a local authority’s
commissioning of services to constitute a part of its service level and,
therefore, to be properly a matter for its own complaints process. Similarly,
the Committee regards complaints about professional standards to be a
matter for the relevant professional body. However, in recognition of
concerns that cost is often an over-riding factor when commissioning
services, the Committee recommends that the proposed SCSWIS should
have a role in working with local authorities to ensure that the quality of
service is given greater weight when the commissioning of services is being
considered. (Paragraph 65)
Joint inspections and duplication of scrutiny
The Committee has noted elsewhere in the report concerns about the lack of
public consultation on parts 4 and 5 and the perceived emphasis on costsaving rather than on the opportunities for improved service delivery. These
points are also relevant here. (Paragraph 73)
The Committee draws to the attention of the Finance Committee the
concerns about potential duplication in scrutiny and improvement functions
across the two proposed bodies and believes that the Scottish Government
should bring forward fully developed proposals for minimising such
duplication. (Paragraph 74)
Joint inspections and duties to co-operate
The Committee considers a single point of entry for users to be vital to the
success of the proposed scrutiny and improvement system. This could be
fostered by ensuring cross-membership of the boards of HIS and SCSWIS,
thereby ensuring co-ordination and uniformity in their approach to joint
inspections. (Paragraph 88)
SCSWIS and HIS should seek to consult with other inspection agencies on
establishing a clear joint inspection protocol with them. This should include
provision whereby bodies or service providers falling partly or wholly under
the scrutiny remit of both SCSWIS and HIS would be subject to a single joint
inspection process, in the interests of minimising the administrative burden
placed on them. (Paragraph 89)
The Committee considers that the Scottish Government must establish a
clear and robust code of practice for all HIS and SCSWIS staff in relation to
their right of access to individual patient records. This code should be
consulted on in advance of the establishment of both bodies. It should also
consider the potential for a change to the functions of the Mental Welfare
Commission for Scotland and how its role in protecting the rights of
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vulnerable individuals would remain independent and intact in any new joint
inspection system. (Paragraph 90)
In relation to access to records for child protection issues, the Committee
notes the concerns raised by BMA Scotland and recommends that the
Scottish Government provide specific assurances on these matters.
(Paragraph 91)
The Committee recommends that the Scottish Government consider
amending the Bill at Stage 2 to include Her Majesty’s Chief Inspector of
Prisons for Scotland and Her Majesty’s Chief Inspector of Prosecution in
Scotland in the bodies listed in Schedule 14, on duties to co-operate. The
Government should also consider extending the duty on joint inspections
set out in section 96 to include Her Majesty’s Chief Inspector of Prosecution
in Scotland, Audit Scotland and the Scottish Housing Regulator. (Paragraph
92)
Role of the Mental Welfare Commission for Scotland
The Committee recommends that the Scottish Government should establish
clear guidance on the consultation and scrutiny process to be undertaken in
respect of transferring or varying the powers of the MWCS, or other bodies,
where issues relating to patient confidentiality, consent and access to
medical records is involved. (Paragraph 96)
Commissioning services and the tender pre-qualification process
The Committee believes that the Scottish Government should establish a
role for SCSWIS to act as a pre-qualification registration body for service
providers wishing to tender/re-tender for local authority service contracts,
thereby removing the need for contractors to go through 32 separate prequalification systems and ensuring a consistency in application of criteria.
(Paragraph 100)
ORGANISATIONAL MERGER ISSUES
The pace of reform
The Committee believes that creating a single body combining the proposed
functions of SCSWIS and HIS is a fundamental element of the reform
process. However, the Committee recognises that the proposed intermediate
step of creating two bodies would allow more time to adapt the various
organisational, cultural and operational procedures of the existing bodies. It
would also allow time for the development of new standards and
methodologies by SCSWIS and HIS in the execution of their new functions.
(Paragraph 106)
Nonetheless, these advantages must be weighted against the drawbacks of
an incremental approach, such as the impact on staff of potentially having to
go through two series of job application rounds, with all the associated
problems in relation to staff morale, pension and employment arrangements
75


489

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE C
and the inevitable impact on operations that this would entail. (Paragraph
107)
On balance, the Committee would favour taking the step of creating a single
body at this stage in keeping with the recommendations of the Crerar
review. Failing that, in keeping with the duties of co-operation placed upon
them by the Bill, the Committee considers it vital that the two bodies plan for
the potential future amalgamation of their functions into a single
organisation. This would potentially include ensuring combined back-office
functions and an overlap in board membership from the outset, with a view
to there being a single board in the medium term. As part of the co-operative
process, the two bodies should determine and clearly set out the benefits of
and impediments to achieving this. (Paragraph 108)
Cultural integration, governance and impartiality
The Committee supports the views expressed by NHS Forth Valley, NHS
Greater Glasgow and Clyde and other witnesses in respect of the cultural
difficulties faced in the creation of a new body or of new bodies and the
danger of a ‘dominant agency’ culture developing as a result of a merger
procedure as opposed to a true integration process. The new body or bodies
and the Scottish Ministers must ensure that sufficient scope and resources
are provided to allow the best elements of their predecessor bodies to be
retained while developing a genuinely new culture suited to their aims and
functions. (Paragraph 116)
Development of shared services
The Committee recommends that the Scottish Government seek to examine
and develop a clear strategy on joint service development as part of the
establishment of SCSWIS and HIS or a single body. This strategy should
seek to embed the principle of shared services and co-location in the
development of standards, outcomes and arrangements of the new body or
bodies. This would assist in the removal of barriers to greater joint service
development. (Paragraph 122)
Ministerial powers in relation to SCSWIS and HIS
The Committee recognises the appeal of allowing sufficient flexibility for
ministers to deal with refinement and reorganisation of public services in the
wake of the Crerar review and the scale of the reforms proposed in the Bill,
especially in light of the lack of consultation by the Government on the
proposals. However, maintaining the confidence of public sector employees,
key stakeholders and especially the general public is vital to the success of
any major reform process. (Paragraph 131)
Given the uncertainty expressed by witnesses about the direction of travel
and in light of the consultation experience in the development of these
legislative proposals, the Committee recommends that the Scottish
Government set out clearly what consultative and legislative steps would be
taken in any future reform of scrutiny and improvement functions for health
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and social care. The Committee further recommends that the Bill be
amended at Stage 2 to correct the discrepancy in relation to ministerial
powers to approve inspection timetables for social work services but not for
social care services. (Paragraph 132)
Staffing and employment issues
The Committee is of the view that early and successful engagement by
government and senior management with staff and trade unions over the
employment and pensions issues surrounding the proposed reforms will be
absolutely vital to the success of SCSWIS and HIS. This will also be a crucial
factor in ensuring that no hiatus occurs in scrutiny and improvement
functions during the transitional period. (Paragraph 139)
The Committee considers that transitional arrangements should be put in
place as part of the establishment of SCSWIS and HIS which would allow
staff who are currently members of the civil service pension scheme to
decide whether to remain in that scheme or move to the local government
scheme. (Paragraph 140)
The Committee recommends that the Scottish Government clarify what the
position would on the application of the TUPE regulations on the transfer of
staff terms and conditions in relation to the creation of SCSWIS and HIS,
before Stage 2. (Paragraph 141)
The Committee further recommends that staff in the civil service should
have a ‘period of grace’ to remain part of the civil service career system in
order to allow time to decide on their future career development should they
wish to seek to transfer within the civil service on their present terms and
conditions. (Paragraph 142)
THE INDEPENDENT HEALTHCARE SECTOR
The role of HIS in the independent healthcare sector
The Committee welcomes the integration of the regulation and improvement
functions for both the NHS and independent healthcare services in Scotland
into one body. However, the Committee considers that the Scottish
Government must ensure that the necessary preparatory action in relation to
the regulation of the sector is taken before the establishment of HIS. The
Committee is further concerned that we have not yet reached a point where
there is full scrutiny of the expanding independent health sector, despite the
length of time that has passed since the 2001 Act came into force. The
Committee looks forward to this being dealt with following consultation.
(Paragraph 154)
Regulation of independent healthcare services
The Committee welcomes the Scottish Government’s announcement of a
consultation on the regulation of the independent healthcare sector and,
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based on the evidence received, recommends that the following issues be
taken into account as part of the consultation—
•

the proposals under consideration by the Department for Health on
the regulation of independent healthcare services in England;

•

inclusion of the Scottish Independent Hospitals Association, and
other key stakeholders, in the process of development of the
standards and inspection methodology for HIS;

•

the need to establish agreed definitions for practitioners’ titles in
independent healthcare services, especially where such
practitioners are not covered by a professional body or the Health
Professions Council;

•

the need to establish an agreed definition of an “independent
medical agency” and an “independent medical clinic”;

•

clarification of the definition of an “independent hospital” where
such a facility is co-located with an NHS facility;

•

in relation to the 2001 Act, (a) what is currently inspected by the
Care Commission; (b) what is currently being prepared for
inspection; (c) what has yet to commence inspection, and (d) what
the timescale is for full implementation of the 2001 Act. (Paragraph
161)

Ministerial powers in relation to parliamentary bodies and the SPSO
While consideration of the ministerial powers conferred under Part 2 of the
Bill is principally a matter for the Finance Committee, as lead committee, the
Committee supports the views expressed by witnesses regarding the
appropriateness of such powers – for example to modify or abolish the
functions of any body or office holder listed in schedule 3 – in relation to
these bodies. (Paragraph 166)
In light of the role conferred on the Scottish Public Services Ombudsman in
developing and co-ordinating a uniform complaint systems for bodies
coming under the scrutiny of SCSWIS, the Committee recommends that the
SPSO and other bodies established and funded directly by the Scottish
Parliamentary Corporate Body be removed from Schedule 3 of the Bill and
be added to the list of organisations specified in section 10(3)(b) so as to
ensure that they are exempted from ministerial control. (Paragraph 167)
RECOMMENDATION TO THE FINANCE COMMITTEE
The Committee draws to the attention of the Finance Committee its
conclusions and recommendations on Part 4 and Part 5 of the Bill.
(Paragraph 168)
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The Committee recommends to the Finance Committee that the general
principles of Part 4 and Part 5 of the Bill be agreed. (Paragraph 169)
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Rural Affairs and Environment Committee
Report on the Public Services Reform (Scotland) Bill
The Committee reports to the Finance Committee as follows—
Introduction
1. The Rural Affairs and Environment Committee was appointed by the
Parliamentary Bureau as secondary committee on the Public Services Reform
(Scotland) Bill199 to scrutinise provisions which fall within the Committee’s remit.
The Committee agreed to focus in the main on the transfer to Scottish Natural
Heritage (SNH) of functions of the Deer Commission for Scotland (DCS) (section
1) and the transfer to SNH of functions of the Advisory Committee on Sites of
Special Scientific Interest (ACSSSI) (section 2).
2. The Committee issued a call for written evidence on these sections of the Bill
in June 2009 and received 13 submissions. The Committee heard evidence on
the Bill from two panels of witnesses at its meeting on Wednesday 16 September.
The first panel consisted of: Robert Balfour, Chair, Association of Deer
Management Groups; Ian Jardine, Chief Executive, Scottish Natural Heritage;
Professor John Milne, Chairman, Deer Commission Scotland; and Duncan OrrEwing, Convener, Deer Task Force, Scottish Environment LINK. The Committee
then heard from Roseanna Cunningham MSP, Minister for Environment, and her
officials.
3.

The Committee thanks all those who provided evidence.

Transfer to Scottish Natural Heritage of functions of Deer Commission for
Scotland
Deer Commission for Scotland
4. The DCS was constituted by the Deer (Scotland) Act 1996 as the successor to
the Red Deer Commission. The Commission’s remit is to further the conservation,

199

Public Services Reform (Scotland) Bill (as introduced). Available at:
http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd.pdf
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control and sustainable management of all species of wild deer in Scotland, and
keep under review all matters relating to wild deer.200
5. The Commission currently employs 27 staff, mainly based in its headquarters
in Inverness, and its work is overseen by a board of up to 11 commissioners,
appointed by the Scottish Ministers. The chair is Professor John Milne. In 200708 it received a budget of £1.72 million from the Scottish Government and
£143,000 from SNH.
Scottish Natural Heritage
6. SNH was established by the Natural Heritage (Scotland) Act 1991. It has a
wide remit but its main statutory duty is to secure the conservation and
enhancement of Scotland’s natural heritage.
7. The organisation has over 800 staff throughout Scotland and a budget of £67
million. Its 12 board members, chaired by Andrew Thin, are all appointed by the
Scottish Ministers. In 2006 SNH relocated its corporate headquarters to Inverness,
where it shares premises with the DCS.
Government consultation on the proposed transfer
8. In June 2007 Michael Russell MSP, the previous Minister for Environment,
asked Professor Neil Kay to examine the current structures of environmental and
rural agencies. Professor Kay’s report, Review of Environmental Guidance, was
produced in November 2007 and concluded that—
“Integrating DCS with SNH is likely to be an issue which will be considered
due to the logical fit between the two bodies in terms of their competences
and capabilities. In any such consideration, attention should be given to the
consequences this may have for both SNH and the system of voluntary selfregulation that DCS pursues.” 201
9. On 30 January 2008 the First Minister announced to the Parliament that the
Government had decided to merge the DCS with SNH202. The Government’s
consultation ran from 30 January to 14 March 2008 and 50 responses were
received. The Government also met with stakeholders from 16 organisations. The
Government published an analysis in March 2008 which summarised the results of
the consultation as follows—
“Overall the majority of key stakeholders accept the rationale behind
simplifying the landscape and the proposal to merge the functions of DCS
and SNH and many support the principle of de-cluttering. There has been
little, if any, challenge to the case supporting the proposal. The (often deeply
held) concerns relate either to DCS as a special case or to the detail of any
merger. Some doubt that the benefits outweigh the negative aspects of a
merger.
200

Scottish Parliament Information Centre. (2009) The Public Services Reform (Scotland) Bill:
Rural and Environment bodies. SPICe Briefing 09/64. Available at:
http://www.scottish.parliament.uk/business/research/briefings-09/SB09-64.pdf
201
Report by Professor Neil Kay, published November 2007
http://www.scotland.gov.uk/Topics/Environment/Countryside/Governance/ThePaper
[Link no longer operates]
202

Scottish Parliament. Official Report, 30 January 2008, Col 5567

81


495

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE D
There is a strong appetite for making the best of the merger should it go
ahead and a widespread acknowledgement that it presents significant
opportunities for deer management, the industry and SNH.
It appears that those organisations and individuals who are most opposed to
the merger feel least engaged by SNH.
The areas seen as requiring most attention during a merger process are
those relating to staffing structures and the representation of deer expertise,
and the deer sector, within SNH’s board structures” 203
10. The evidence received by the Committee on the Bill mirrored the balance of
evidence received in response to the Government’s consultation, with the majority
of submissions in favour of a merger. Each of the concerns highlighted above is
considered further below based on the Committee’s own evidence gathering.
Loss of profile
11. Evidence submitted to the Committee conveyed the importance of effective
deer management, including contributing an estimated £105 million to the Scottish
economy each year through 2,520 full-time jobs. The DCS’ submission highlighted
that—
“Wild deer are an important part of Scotland’s culture and image at home and
abroad, and contribute strongly to Scotland’s tourism product.”204
12. These sentiments were echoed in written evidence from the Association of
Deer Management Groups (ADMG)205, the Confederation of Forest Industries
(ConFor)206 and the Scottish Rural Property and Business Association
(SRPBA).207 The ADMG submission also argued that an area as important as deer
management has undoubtedly benefited from having a specific agency dedicated
to it.
13. In evidence Duncan Orr-Ewing of Scottish Environment LINK (SE Link)
acknowledged this position but made clear that his organisation agreed with the
merger, on the ground that deer should be managed as part of a wider plan which
inter-relates with other parts of Scotland’s natural heritage, rather than in
isolation.208

203

Scottish Government. Report of the consultation on the proposal to merge the functions of the
Deer Commission for Scotland into Scottish Natural Heritage, published March 2008
http://www.scotland.gov.uk/Resource/Doc/1051/0059608.pdf
204
Deer Commission Scotland (DCS). Written submission to the Rural Affairs and Environment
Committee.
205
Association of Deer Management Groups (ADMG). Written submission to the Rural Affairs and
Environment Committee.
206
Confederation of Forest Industries (ConFor). Written submission to the Rural Affairs and
Environment Committee.
207
Scottish Rural Property and Business Association (SRPBA). Written submission to the Rural
Affairs and Environment Committee.
208
Scottish Parliament Rural Affairs and Environment Committee. Official Report, 16 September
2009, Cols 1915-1924
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14. The Minister said that the Scottish Government recognised the value of deer
“in their own right and as a sporting and economic resource”209 but emphasised
the need to integrate deer management with other forms of land management and
species management—
“We are moving into an era when we will take a whole ecosystem approach.
It will no longer be appropriate to isolate one species and deal with it on its
own. We will have to look at the impact across all species and
ecosystems.”210
15. In written evidence, SNH signalled an awareness of concerns about the focus
on deer management. SNH said that it had already identified the risk that deer
management becomes “just one workstream in a larger organisation and loses
impact and momentum.” However, it went on to say that it also considered that
merging the two organisations should provide a stronger focus on the
management of wildlife.211
16. SNH confirmed that, together with the DCS, it had produced a transitional plan
which would manage the risks associated with the merger and build on the work
currently carried out by the two organisations. The details of this plan are
discussed further below.
Loss of deer expertise
17. The main concern raised by the SRPBA212, the ADMG213 and ConFor214 was
the potential loss of deer expertise, especially the expertise that rests with the
commissioners on the DCS Board. This evidence also raised concerns in relation
to the effective transfer of staff, with these organisations calling for DCS staff to be
retained as a cohesive unit to preserve the current skill base and expertise.
18. Professor John Milne of the DCS explained to the Committee the current
approach adopted by the DCS Board—
“…the role of the DCS board is quite different from that of the SNH board.
We have eight board members outwith the staff of around 25 people, which
means that the board takes a more hands-on role. As well as dealing with
the corporate governance side of things, people in something like two fulltime equivalent posts at senior level deal with the business of the DCS
through the board...”215
19. To seek to address this in part, SNH’s submission explains its intention to
establish a deer sub-group that will report to the SNH Board in the short to
209
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medium term in advance of full assimilation of DCS staff expertise throughout the
organisation—
“There is a recognised need to build expertise and capacity in deer
management at SNH Board, Board Committee and Senior Management
level... Plans are to add the necessary deer expertise to the skills matrix for
SNH Board and committee appointments, and as a transitional measure for
as long as judged necessary, to establish a skill-based advisory panel of
individuals to augment this until the necessary capacity and expertise has
been built.”216
20. The Minister confirmed that the SNH Board is seeking up to four new
members, which should provide a fresh opportunity to ensure the input of wildlife
management expertise.
21. Whilst undoubtedly some expertise will be lost with the removal of the
dedicated DCS Board, all full-time DCS staff will transfer into SNH. Therefore,
assuming this proposal moves forward in its current form, the key question would
appear to be what steps SNH intends to take to make sure that the skill and
experience of former DCS staff is fully used, and shared across the expanded
organisation.
22. In written evidence SNH acknowledged that one of the key risks to delivery
was the possibility that DCS staff would leave after becoming demoralised
because their expertise had become diluted in the larger organisation. For this
reason, SNH has consulted staff in both organisations and established a
Stakeholder Reference Group to discuss a wide range of options as to how the
transfer might best be carried out.
23. Ian Jardine of SNH explained—
“With regard to the staff, we have carried out a lot of early planning for
implementing a merger, should that be the final decision, and we have
worked with the staff in various groups to examine the structures of, and
roles in, the merged organisation. We are quite well advanced with that work,
which has been helpful in reassuring staff that they have a future in the
merged organisation, and we are now discussing with staff in both
organisations assignments in a new structure. I am optimistic that we will
retain in the new organisation most of, if not all, the skills of the current Deer
Commission for Scotland staff.”217
24. Professor John Mile of the DCS confirmed that—
“We have been working very closely together to ensure that staff who are
moved into a merged organisation will continue in their current roles. I am
reasonably optimistic that that will happen.”218
216
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25. Mr Jardine explained how he envisaged the transition period progressing in
practice—
“Initially, I think that mainly the same personnel will be involved; the staff who
currently perform those functions in the Deer Commission will continue to do
so. Over time, however, I would like staff who are currently employees of
SNH to be trained in and to gain experience in those roles as well. I would
like to widen the involvement of staff so that we are not relying only on former
Deer Commission staff to carry out those functions, and on Deer Commission
staff to perform other functions in relation to which they have experience,
such as estate management and wildlife management... Overall, we expect
that the merger will create efficiencies.”219
26. The Committee appreciates that SNH has undertaken groundwork to ensure
that any transfer of functions also results in the transfer of expertise on deer
management and its dissemination throughout the organisation. The Committee
would expect that the DCS staff will be placed in the organisation at the
appropriate level to ensure that this dissemination is as effective as possible.
Effective relationships with stakeholders
27. Another potential risk that has been raised with the Committee is the loss of
effective relationships with stakeholders. In written evidence, SNH acknowledged
as one of the key risks to delivery the “concerns that stakeholder confidence in
SNH will be lower than that which some deer managers have in DCS and that this
will impact negatively on joint-working with them.”220
28. This issue in part stems from a perceived difference in perspectives within the
two organisations, with the DCS having more of a focus on sustainable land
management, and SNH on conservation.
29. SNH’s evidence suggests that over recent years SNH’s and the DCS’
positions have become closer as a result of joint working—
“Much of SNH’s work is done in partnership with others…In recent years
SNH and DCS have worked increasingly closely together in a number of
areas to deliver their respective strategies…Integrating the functions of DCS
with those of SNH will give the merged body a stronger focus on the benefits
to Scotland’s economy from the management of wildlife.”221
30. Whilst maintaining that relations with SNH had on occasion been “fraught”,
Robert Balfour, ADMG, acknowledged that the relationship with SNH had
improved over the years and said that it may be advantageous in some respects
for SNH to gain experience of deer management issues from the DCS.222
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31. Written evidence from SNH indicates that it intends to build on the success
achieved by the DCS, maintaining close contact with deer management groups
and establishing an advisory panel of stakeholders to support the board.223 The
SRPBA suggested a possible means of achieving this could be the setting up of
an expert sub-Board made up of members of the DCS Board who would then work
at an advisory level within SNH.224 Duncan Orr-Ewing of SE Link told the
Committee that his organisation supported the idea of an advisory panel but
considered that—
“…it should be constituted not only from among interests from the private
sporting estates sector but from community and Non Governmental
Organisation managers, so that it represents the wider interest in deer
management in Scotland.”225
32. It is clear to the Committee that SNH is well prepared for the merger and that
the merger should have a lesser impact on relations with stakeholders than might
have been the case when SNH and DCS’ policy positions were more distinct.
Monitoring the success of the merger
33. The Minister was questioned on how she would measure the success or
otherwise of the merger and responded—
“I can absolutely reassure the committee that I will be monitoring the situation
over the next year or two. I have regular meetings with SNH's management
and the issue of deer interests will become a regular part of those meetings.
Deer interests will form an important part of SNH's work over the next year or
two and, therefore, I will have to be aware of how the issue is being handled.
I will take a hands-on approach in that regard… Some of that will come from
feedback from stakeholders… The principal issue will be stakeholders'
perception and experience of the changes.”226
34. When pressed on how formal or otherwise this monitoring would be, the
Minister advised the Committee that she would undertake “a constant informal
process which might, on occasion, become formal.”227 She also said that the
success of the merger would be monitored through Scotland Performs, a Scottish
Government programme intended to evaluate the performance of Government and
public services.
35. The Committee proposes that the Scottish Government should lay
before Parliament a progress report detailing how the DCS has been
integrated into SNH and evaluating the success of the process. Having
considered such a report this Committee, or more likely its successor, may
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wish to undertake an evidence session to monitor the success or otherwise
of the merger.
The timing of the merger
36. The ADMG228, the SRPBA229 and ConFor230 all submitted written evidence
questioning the timing of the merger. The general concern was in relation to the
proposed wildlife and natural environment bill which has not yet been introduced
into Parliament but is intended to include new legislation on deer management.
The three organisations considered that it may have been better, from an industry
perspective, to have had a longer period between merging the organisations and
the introduction of the wildlife and natural environment bill, to allow time for SNH’s
new responsibilities to bed in.
37. However, Duncan Orr-Ewing of SE Link, argued that his organisation could
see no reason to delay because the agencies concerned had been working
together towards the merger for some time.231 When questioned on the potential to
delay the merger until after the wildlife and natural environment bill had been
passed, Ian Jardine of SNH added that any delay in the merger would “increase
uncertainty” amongst staff in both organisations.232
38. The Committee asked the Minister whether it might have been an option to
delay the wildlife bill, or else to deal with deer legislation outwith the wildlife and
natural environment bill. The Minister responded—
“The merger discussions have been on-going, but the problem with a merger
is that it could take a considerable time to bed in. However, I would not want
to delay the wildlife and natural environment bill to allow that one process to
work its way through. The wildlife and natural environment bill is about a
great many things, not just the licensing of shooting. On balance, it is better
for us to proceed with the merger now… delaying the wildlife and natural
environment bill would not be helpful, nor would removing its sections on
deer management, because at some point we would need to find another
legislative vehicle for them. That would probably not happen within the
timescale of the present four-year session of Parliament, so we would lose
the opportunity and a significant amount of time.”233
39. Although the timing of a merger so close to legislative reform taking
place in this policy area is not ideal, the Committee appreciates the
Government’s desire to bring forward updated legislation on deer
management.
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Transfer to Scottish Natural Heritage of the functions of the Advisory
Committee on Sites of Special Scientific Interest (ACSSSI)
Background on ACSSSI
40. Sites of Special Scientific Interest (SSSI) have developed since 1949 as the
national suite of sites providing statutory protection for the best examples of the
UK’s flora, fauna and geological or physiographical features. SSSIs in Scotland
are chosen and designated by SNH after detailed survey and evaluation against
published scientific criteria. If there are objections from those with an interest in the
land, SNH must consult the ACSSSI as to whether the site meets the criteria for
designation before confirming the SSSI. Should the ACSSSI advise that the
designation should not proceed, SNH is not duty-bound to follow its advice. The
ACSSSI has no further role in the designation process.
41. The ACSSSI has three members, appointed by the Scottish Ministers. The
running cost of the ACSSSI depends on the number of cases it considers as it is
only convened as and when required.
42. The Bill’s Financial Memorandum estimates that net savings from the abolition
of the ACSSSI, and the transfer of functions to SNH will be £10,000 per annum, in
the main as a result of the removal of the need for a public appointments round
every three years.
Justification for the transfer of functions
43. The First Minister announced to Parliament on 30 January 2008 that the
Government had decided to dissolve the ACSSSI and that its functions would be
taken over by SNH. There was no formal public consultation on the proposal. The
Scottish Government Regulatory Impact Assessment explains why it considers
that the ACSSSI is no longer needed—
“ACSSSI is somewhat anomalous in being appointed by Ministers to advise
SNH which is itself the principal advisor to Ministers on the natural heritage.
The SNH Board is not bound to follow the ACSSSI’s advice and has often
taken the decision not to do so. The number of cases referred to the
Advisory Committee has, in recent years, declined very significantly and this
trend is expected to continue well beyond the proposed dissolution date of
June 2010. This is in contrast to the disproportionate effort that ACSSSI
needs to devote to dealing with meeting corporate governance requirements
and dealing with administrative issues. The emphasis of nature conservation
site designation has also shifted and now focuses primarily on assessment of
potential “Natura” sites which Members States of the EU are obliged to
identify and classify under the EU Birds and Habitats Directives. Domestic
SSSI designations therefore no longer have primacy. More significantly,
there have been changes to SNH’s board structure such that potential now
exists within the organisation to provide adequate access to the designation
process for all interested parties and so effectively take on ACSSSI’s
functions.”234
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Independent advice
44. The Committee has received conflicting evidence on whether the ACSSSI
should be retained. Some organisations were opposed, arguing that the loss of an
independent review body will have a negative impact.
45. In written evidence to the Committee, both the SRPBA235 and ConFor voiced
disapproval, with ConFor noting two points—
“…concerns regarding the removal of an independent review mechanism
which plays a critical role in assessing challenges to SSSI notification [and]
Scottish Government’s assumption that the transfer of functions is not
expected to have any negative effect. Recourse to the Scottish Public
Services Ombudsman will not afford the same robust consideration of the
scientific justification for SSSI designation compared to that currently
undertaken by the ACSSSI.”236
46. SNH acknowledged that currently land owners and occupiers are reassured
that SNH is required to seek advice from the ACSSSI but after the abolition of that
independent body the independence of advice considered by SNH may be brought
into question.
47. However, witnesses noted that independent advice could be obtained from
other sources. Ian Jardine of SNH suggested that commissioning university
research may be the way forward. This proposal was supported by Duncan OrrEwing of SE Link—
“The scrutiny of SSSIs is largely about the science, and whether SNH's
proposals stack up on scientific grounds. We could see the merit in bringing
in independent advice from Scotland's universities to provide peer-reviewed
criticism of what SNH is suggesting.”237
Influence of the ACSSSI’s advice
48. The ACSSSI’s lack of influence to overturn decisions also raised questions
about its value. Supplementary evidence from SNH indicates that—
“Since November 2004, when the Nature Conservation (Scotland) Act 2004
came into force, SNH has notified nine SSSIs, including two extensions to
existing sites. Scientific representations were received for five of these SSSIs
and these were referred to ACSSSI.”238
49. The notifications for all five sites were confirmed by the ACSSSI and in
situations where the ACSSSI made proposals for additional designations or
variations to the designations, for example in relation to West Inverness-shire
Lochs, SNH did not follow this advice.
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Diminishing workload
50. The ACSSSI’s diminishing workload was also highlighted to the Committee,
with the RSPB’s written evidence noting that—
“Since its establishment in 1992, ACSSSI considered on average four cases
per year, but this work rate has tailed off substantially since 2000...”239
51. SNH’s written evidence confirmed that it does any not have any new SSSIs for
referral, and that there is currently only one unresolved objection planned to be
referred to the ACSSSI.240 This point was taken up by the Minister who
commented—
“Given that we are moving towards a landscape where the number of SSSI
designations is falling markedly, the likelihood of the body having any role
whatever to play is vanishingly small.”241
52. The Committee understands the concerns voiced by stakeholders over
the removal of valued independent advice in the assessment of SSSI
notifications for a small efficiency saving of £10,000 a year. However, the
Committee appreciates that the availability of an external source of
independent scientific advice through universities or other academic
institutions appears to be a practical alternative source of advice on SSSI
designation and also that there is expertise within SNH in this area. On
balance, and noting the declining workload, the Committee supports the
transfer of functions from the ACSSSI to SNH.
Allocation of the ACSSSI’s functions within SNH
53. In written evidence SNH advised that there are already committees in place
within the organisation that could take on the work currently done by the
ACSSSI—
“Currently SNH’s Protected Areas Committee (the sub-group of the SNH
Board with delegated authority to confirm SSSI notifications) is advised on
the scientific nature of any representation by two advisory committees: our
own Scientific Advisory Committee and ACSSSI. Neither of these advisory
committees is involved in the identification and selection of SSSIs, and so
provide objective advice on the merits of the land that has been notified and
the data supporting this. Therefore the proposal to abolish ACSSSI could
help to streamline the notification of SSSIs, and this could be achieved
without losing the checks that are in place.”242
54. RSPB Scotland’s submission makes a technical point in relation to Section
2(3)(a) of the Bill. It suggests that 2(3)(a) would require SNH to establish an
entirely separate committee to replace the ACSSSI when it understood the
intention was to incorporate ACSSSI’s role into SNH’s existing committee
239
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structure, specifically its Protected Areas Committee.243 Members inquired
whether the Minister’s reading of this section aligned with the RSPB’s
interpretation. Jo O’Hara, Head of the Natural Heritage Management Team,
advised—
“From the wording, it appears that the bill would require SNH to set up yet
another committee, when it already has a scientific advisory committee and a
protected areas committee to provide scientific advice to the board. We are
examining the wording to ensure that we do not constrain SNH too much in
relation to how it addresses the situation, while ensuring that it maintains the
provision of impartial and transparent—rather than necessarily
independent—advice. The advice needs to be clear and scientific, and
transparent so that anyone can see and question it, but do we really need a
process that involves setting up yet another committee? We may need to
tweak the wording at stage 2.”244
55. The Committee recommends that section 2(3)(a) be amended to enable
existing committees within SNH to take on the ACSSSI’s functions.
Part 2 – Order-making powers
56. Whilst this Committee has focused in the main on sections 1 and 2, members
did raise issue with the order-making powers proposed in Part 2 of the Bill during
the evidence session with the Minister. The powers allow for the Scottish
Ministers to make changes through secondary legislation to “improve the exercise
of public functions”.245 Section 10(3) provides that making such improvements
could involve, amongst other things, “modifying, conferring, abolishing,
transferring, or providing for the delegation of any function”.246 Those public bodies
which any secondary legislation could impact upon are listed in schedule 3. These
include a number of bodies which fall within the Rural Affairs and Environment
portfolio such as the Crofters Commission, Quality Meat Scotland, the Scottish
Agricultural College, SEPA and SNH.
57. The Committee asked the Minister which of the order-making powers the
Government intended to use in this Parliamentary session that may impact upon
bodies within the RAE portfolio. The Minister confirmed that there were no plans to
use the powers on any of the RAE bodies in the foreseeable future. Members then
asked why such powers are being proposed when there is no intended purpose for
them to which the Minister responded—
“The bill will introduce a different way of processing public sector reform. I
expect that one of the rationales is that it will help to speed up reform—there
is widespread agreement across all the political parties that reform requires
to take place…

243

RSPB. Written submission to the Rural Affairs and Environment Committee.
Scottish Parliament Rural Affairs and Environment Committee. Official Report, 16 September
2009, Col 1941-1942
245
Policy Memorandum, paragraph 89
246
Policy Memorandum, paragraph 97
244

91


505

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE D
It could be argued that with some cases on the reform agenda, such as the
ACSSSI reform, constantly looking for bills through which to make the
changes would hold up the process considerably. There is great advantage
in Parliament being able to deal with such situations far more quickly than it
is able to do at present. That is one of the principal arguments for part 2 of
the bill.”247
58. Members also noted that the Minister could not guarantee that a future
government would be cautious in its approach to using the powers. The Minister
responded—
“I expect and hope that any Government of any colour would treat Parliament
with consideration and respect. I do not expect that any Government would
want to undertake massive, wide-ranging changes under the guise of the
powers in the bill…”248
59. The Committee appreciates the benefits of government having the flexibility
that Part 2 would provide, and this Committee or its successor would of course
have the opportunity to scrutinise the necessary secondary legislation required to
allow Scottish Ministers to use these powers. However, the sweeping nature of
these powers is proving contentious. The Committee is concerned about the
limitations to the scope of the Parliament to scrutinise changes made in the form of
secondary legislation. For example, the timetable for consideration once laid (40
days) is considerably shorter than for most bills and subordinate legislation, once
laid, cannot be amended.
60. If these broad powers remain in the Bill, one proposal to increase the scope
for parliamentary scrutiny would be to make all secondary legislation stemming
from these broad enabling powers subject to ‘super affirmative’ procedure. This
effectively provides the committee likely to be referred the relevant instrument
additional time to scrutinise it by allowing the committee to view it in draft.
61. Importantly, scrutinising an instrument in draft affords the Committee the
opportunity to take evidence on its provisions and to propose amendments to it
before it is laid before Parliament. To allow committees maximum opportunity to
take evidence on these draft instruments the Scottish Government could also
notify committees at the earliest opportunity that any such instruments are
approaching a state of readiness to be laid before Parliament.
62. The majority of the Committee is concerned that the order-making
powers in Part 2 are being proposed to apply to bodies within the Rural
Affairs and Environment portfolio when the Government has no intention to
use them in the foreseeable future. In addition, whilst the Committee
appreciates the Minister’s assurances that the Government would tread
carefully if it did seek to use such powers, this may not be the case for
future governments. The majority of the Committee would prefer to see the
powers removed from the Bill.
247
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Stage 2 amendments - forestry
63. On 17 July the Cabinet Secretary for Finance and Sustainable Growth, John
Swinney, wrote to the Finance Committee notifying amendments that he intends to
lodge at Stage 2.249 These include a proposed amendment that would make it
possible for communities to lease land from the Forestry Commission for forestry
purposes.
64. The proposed amendment stems from a recommendation made by this
Committee in its secondary committee report at Stage 1 consideration of the
Climate Change (Scotland) Bill.
65. That report stated—
“The Committee supports community leasing as a concept but understands
that community leasing proposals could not necessarily be put on the face of
the Bill perhaps without skewing the proposal to angle it towards potential
benefits from community leasing that would mitigate climate change. It would
seem more sensible to include provision for community leasing in future
legislation which can take into account the social benefits and other
environmental benefits stemming from community leasing.”250
66. The Committee welcomes the indication from the Government that it
intends to amend the bill to enable the community leasing of forestry land
from the Forestry Commission and will give consideration to the specifics of
the relevant amendment at Stage 2.
Conclusion
67. The Committee highlights the above to the lead committee, to inform its
evidence session with the Cabinet Secretary for Finance and Sustainable
Growth.
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Subordinate Legislation Committee
Report on Public Services Reform (Scotland) Bill at Stage 1
The Committee reports to the lead Committee as follows—
Introduction
1. At its meetings on 8 September251, 22 September252 and 6 October253 2009
the Subordinate Legislation Committee considered the delegated powers
provisions in the Public Services Reform (Scotland) Bill at Stage 1. The
Committee submits this report to the Finance Committee as the lead committee for
the Bill under Rule 9.6.2 of Standing Orders.
2. The Scottish Government provided the Parliament with a memorandum on the
delegated powers provisions in the Bill (“the DPM”).254
3. The Committee’s correspondence with the Scottish Government is reproduced
in the Annexe.
Delegated Powers Provisions
4. The Committee considered each of the delegated powers provisions in the
Bill.
5. The Committee determined that it did not need to draw the attention of the
Parliament to the delegated powers in the following sections: 7, 8, 28(4), 29(3),
29(5), 30, 34(2)(a), 41(3)(b)(vi), 48(2)(a), 55(3), 61(1), 68(2), 71(2), inserted
sections 10A(3), 10C(3)(e)(vi), 10E(1)(e)(vi), 10G, 10O(2)(a), 10T(3), 10Z(1),
sections 92(5), 94(3), 95(9), 103(3), schedule 2, paragraph 15(1)(b), schedule 2,
paragraph 19, schedule 5, paragraph 2(2) and (3) and schedule 8 paragraphs 1,
2(c), 3, 4, 5(1),11, 12(1), 13 and 19.
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Schedule 2, paragraph 2 (introduced by section 9) - Power for the Court of
Session (1) to regulate the conduct of officers of court in exercising their
extra-judicial functions and (2) to prescribe the procedure in relation to
appeals under section 82 of the Debtors (Scotland) Act 1987
6. Paragraph 2 of Schedule 2 inserts two additional powers into section 75(1) of
the Debtors (Scotland) Act 1987 (“the 1987 Act”), allowing the Court of Session
certain powers by Act of Sederunt.
7. The DPM explained the background to these powers. Section 56(2) of the
Bankruptcy and Diligence etc. (Scotland) Act 2007 which is not in force and will be
repealed by the Bill, gives the Scottish Civil Enforcement Commission the authority
to set out a code of practice in relation to informal debt collection. The Court of
Session has existing powers to regulate officers of court in relation to their official
functions under section 75(1) of the 1987 Act. For these reasons and in the
absence of the Commission, this delegated power proposes that the Court’s
powers to make rules of court by Act of Sederunt should be extended to the extraofficial functions, as well as official functions, of court officers.
8. The Government confirms in its written response to the Committee that the
power in section 56(2) is different in nature from this proposed power. By section
56 of the 2007 Act, the Commission has power to publish information for the
purposes of promoting good practice in informal debt collection. This could take
the form of a code of practice for those undertaking such debt collection. The
power in Schedule 2, paragraph 2(a)(i) is a power of the Court to regulate the
conduct of officers of court in exercising their extra-official functions, generally, in
addition to the existing powers to regulate their official/judicial functions.
9. The Government also clarifies that it has considered the power to publish
information and good practice on “informal debt collection” can in effect be taken
by a route which already exists (without the Commission). The judicial officers’
professional association, as designated under section 63 of the 2007 Act, could
publish such information.
10. The Committee, being content with this response, reports that the
powers in Schedule 2, paragraph 2 of the Bill to regulate the conduct of
officers of court in exercising their extra-judicial functions and to prescribe
the procedure in relation to appeals under section 82 of the Debtors
(Scotland) Act 1987, are acceptable and that it is content that the powers are
exercisable by Act of Sederunt.
PART 2
11. The Committee took evidence from officials at its meeting on 22 September
where it considered all of the delegated powers in Part 2 together. It reports to the
lead committee and to Parliament as follows––
•

the powers in Part 2 are very broad powers which can be used to
deliver significant restructuring and revision of public functions
across the Scottish Administration and public sector;
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•

in the view of the Committee, whether such powers should be given to
Ministers is a matter of policy for determination by the Parliament as a
whole and should not be prejudged by this Committee. Given the
nature of these powers there is clearly a range of opinions which may
be taken. The Committee therefore expresses no view on whether the
powers are acceptable in principle.

•

However, there are a number of significant concerns as to the manner
in which the powers are framed which the Committee recommends
should be considered further by the lead committee and Parliament in
their scrutiny of the Bill as follows––
o whether the criteria set for the limits of the powers in section 10
and 13 and the restrictions set out in section 12 are sufficiently
precise and clearly defined, in particular, whether the term
“necessary protection” is sufficiently clear and precise, and
also whether it will be open to different interpretations;
o whether certain bodies such as local government and bodies
established specifically to scrutinise Government should be
exempted from the scope of the Bill and protected from
inclusion in schedule 3 through orders under section 11, and if
so, to ensure that has been done in a way which is clear and
unambiguous.

•

The Committee has concerns as to whether the current procedures
proposed in relation to the powers in sections 10, 11 and 13 provide
for full and adequate Parliamentary scrutiny of the respective orders
in all cases. It therefore recommends as follows––
o Orders under section 10 and 13 should be subject to superaffirmative procedure which requires a proposed draft order to
be laid before Parliament together with the relevant explanatory
document for a prescribed period to permit public consultation
on the terms of the proposed order prior to Ministers presenting
a draft order in final form to the Parliament for approval.
Ministers should also be required to consider comments
received and provide an explanation to Parliament as to the
extent to which such comments have been addressed in the
final order;
o Orders under section 11 should be subject to affirmative
procedure given that listing for inclusion in schedule 3 in such
an order engages the powers under Part 2. Ministers should be
under an obligation to consult bodies prior to their inclusion in
schedule 3 through a section 11 order.

12. The next part of the Report provides supplemental comments on the
delegated powers contained in Part 2.
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Section 10(1) - Power to make provision to improve the exercise of public
functions
The policy justifications provided by the Scottish Government contrasted with the
width of the power to modify primary legislation by order
13. The evidence provided by the Government officials to the Committee and the
written submissions provided to the Finance Committee, for example by the Law
Society of Scotland and the Professors of Law at the Universities of Dundee and
Edinburgh have presented opposing views on whether the power proposed in
section 10 is appropriate. The Government view is further explained in the Policy
Memorandum.
14. The Government considers that there are clear policy justifications for the
powers––
•

the powers are considered to be wide in their coverage of public bodies,
but narrow in scope, so far as any proposal must be justifiable as
considered to improve the exercise of “public functions”, having regard to
efficiency, effectiveness and economy. How a proposal will meet this test
will need to be set out in the explanatory document accompanying any
draft order to be laid;

•

the powers are accompanied by safeguards and pre-conditions which are
considered to be “tight and specific”, and there are statutory consultation
requirements; and

•

the powers are considered to be required to address more flexibly and
quickly changes to be made to the public bodies landscape. To quote
from a couple of statements in the evidence provided by the Government
officials: “Where changes simply involve the transfer of functions between
bodies with relatively minor modifications, the power subject to
Parliamentary approval would make it possible to do so much more
quickly” – “the intention is to allow the Government, with Parliament’s
approval, to be light on its feet in looking for ways to improve the exercise
of public functions....”

15. However certain of the commentators to the lead committee on the Bill, (in
particular the Law Society of Scotland and the Professors of Law from the
Universities of Dundee and Edinburgh) take the view that compelling constitutional
justification should be made out, if such wide powers are to be given to the
Government to modify primary legislation. They consider that there should be a
presumption in favour of primary legislation, allowing Parliament to scrutinise each
provision, unless such justification can be shown. For example, if there is shown
to be a lack of Parliamentary time for the proposed measures to be considered by
Act of the Scottish Parliament.
16. The Law Society of Scotland has given as a comparison in support of their
argument, section 12 of the Convention Rights Compliance (Scotland) Act 2001.
That provision enables the Scottish Ministers, by a remedial order subject to a
“super-affirmative” form of procedure, to remedy a breach of Convention rights.
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Such a breach may be a breach in an Act, where the Scottish Ministers consider
there are “compelling reasons” for a remedial order, rather than taking any other
action.
17. The Committee takes the view that ultimately the policy justifications for the
order powers in section 10, and indeed in section 13, are not matters for this
Committee to rule on. In its view, whether such powers should be given to
Ministers is a matter of policy for determination by the Parliament as a whole and
should not be prejudged by this Committee. Given the nature of these powers
there is clearly a range of opinions which may be taken. The Committee therefore
expresses no view on whether the powers are acceptable in principle. This is
reflected in the recommendations, above.
The restrictions on the powers
18. The evidence from the Government officials offered some useful explanation
of the interpretation that the Government places on the pre-conditions and
restrictions in sections 12 and 14 of the Bill. In particular––
•

that the phrase “necessary protections” means that any safeguards which
are “integral and fundamental” to the body concerned, or in its “core
functions” could not be interfered with. Specific confirmation was given in
relation to the independence of the judiciary enshrined in the Judiciary and
Courts (Scotland) Act 2008, bodies exercising judicial or semi-judicial
functions, “scrutiny bodies”, the core purposes of the national collections
bodies, the safeguards in the legislation setting up the Mental Welfare
Commission, and others;

•

the restrictions set out in section 12(2) mean, in relation to a possible
transfer of functions, that functions can be transferred from one body to
another, provided that the functions transferred are “broadly consistent”
with the functions of the transferee body, or other “public functions”
abolished or altered under section 10. Any “necessary protections” must
also travel to the new body. Section 10(3) enables the abolition of bodies
listed in schedule 3 (subject to the limitations set out in that sub-section),
but the pre-conditions in section 12(2) also need to be met.

19. However, it was also explained in the Government evidence that the nature of
the safeguards coming within “necessary protections” will be dependent on the
body concerned, and so will be capable of interpretation. There is no definition of
this term in the Bill, and so its meaning will need to be interpreted, depending on
the context in which it is used. The Government officials explained that the
intention has been to follow the approach in the Legislative and Regulatory Reform
Act 2006.
20. The Committee notes that the same test of “necessary protection” is used in
that 2006 Act in relation to orders under section 1 to remove or reduce legislative
burdens, or under section 2 to promote regulatory principles. However, the
Committee understands that orders under these provisions have been rarely used,
and the meaning of “necessary protection” has not been developed (since 2006)
under those provisions. This does not appear to affect the position, therefore, that
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the nature of the safeguards coming within “necessary protections” will be
dependent on the body concerned, and so will be capable of interpretation
depending on the context in which that term is used, in the Committee’s view.
The power to add local government into Schedule 3
21. In their evidence Government officials state that they were clear that the Bill
does not permit Scottish local authorities to be added to the section 10 powers, by
inclusion as bodies listed in schedule 3. In the view of the Committee, this position
is not explicit in the Bill. Section 11(3) provides that Ministers may by order modify
schedule 3 by adding an entry for bodies which include Scottish public authorities
with mixed or no reserved functions, and there is no exclusion of local authorities.
22. The Government view appears to rely on the proposition that section 10(3)
and (4)(c) enables an order to include provision transferring or delegating
functions to a local authority, and so by implication, local authorities are excluded
from the scope of section 10 and schedule 3, (despite the provision in section
11(3)). If their exclusion is the clear intention (a proposition the Committee
supports), then the Committee considers that the Bill should make express and
unambiguous provision for this. There may also be other authorities which should
be similarly excluded on principle. Again the Committee considers this should not
be left to implication but should be clear on the face of the Bill.
Section 11(2) – Public functions: further provision (power to add or remove
an entry in schedule 3)
23. The exercise of this power to add or remove any person or body to schedule 3
has a significant effect. The exercise of this power is integral to the section 10
powers, so far as “public functions” are defined as the functions of the persons,
bodies and office-holders as listed in schedule 3. In the view of the Committee,
affirmative procedure should equally apply to this significant power. It is also
recommended (as above) that Ministers should be under an obligation to consult
bodies prior to their inclusion in schedule 3, through a section 11 order.
24. The justification for negative procedure as explained in the DPM (para 21) is
unsatisfactory, in the view of the Committee. It is stated that the only effect of
adding to the list in schedule 3 is to enable an order to be made in relation to that
body under section 10(1). That may be the terms of a section 11 order, but the
substantive effect of the revision brings the bodies specified within the scope of
the section 10 powers. Affirmative procedure is considered more appropriate.
Section 13(1) - Power to make provision to remove or reduce burdens
25. Section 13(1) provides that Scottish Ministers may by order make any
provision which they consider would remove or reduce any burden, or the overall
burdens, resulting directly or indirectly for any person from any legislation.
Subsection (2) defines “burden” to mean any financial cost, administrative
inconvenience, obstacle to efficiency, productivity or profitability, or any sanction,
criminal or otherwise, which affects the carrying out of any lawful activity.
26. Similar considerations apply to the policy justifications provided by the
Scottish Government for the proposed powers in section 13, as for the section 10
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powers. References to section 13 are included in the recommendations of the
Committee, above. The lead committee may wish to explore the policy
justifications for these powers further.
Sections 20 to 23 – affirmative procedures
27. Sections 20 to 23 set out the required procedures for section 10 and 13
orders.
Draft affirmative procedure applies, but there are consultation
requirements explicit in the Bill, and an explanatory document must be laid with a
proposed order.
28. The evidence session explored with the Government whether it had, for both
the powers in sections 10 and 13, considered a more enhanced form of “superaffirmative” procedure than is in the Bill.
29. Parts of the response from the officials claimed that the procedure in the Bill is
a form of “super-affirmative” procedure. The officials did not envisage that there
would be difficulty in giving the Parliament an undertaking to write to the lead
committee and the Subordinate Legislation Committee as a matter of course when
it proposes to make a section 10 order.
30. However, there is no authoritative definition of the “super-affirmative”
procedure. There are examples of such procedure in previous Acts of the Scottish
Parliament but the details can be tailored to individual circumstances. The
Committee considers that the common and relevant characteristic is that, before
laying a finalised draft order, the Government must lay a proposed draft order for a
period of Parliamentary consideration, with a statement of reasons or an
explanatory note with the reasons for the order. This also gives the public and
stakeholders advance notice of a draft order, to be able to make observations on
the exact terms of the draft in the period allowed.
31. It is not a feature of the affirmative procedures set out in sections 20 to 22 that
a draft order requires to be consulted on, or submitted to Parliament, before the
draft order is laid with the Explanatory Memorandum seeking approval. A draft
may be attached by the Government with the consultation proposals, but it does
not appear to be a requirement in the Bill. An advantage of an enhanced “superaffirmative” procedure is that Parliament is given some time to consider a
proposed draft order before laying for formal approval, and to test the Government
assertions on whether the (vires) tests for making the order, and the pre-conditions
to it, have been implemented. There is also the requirement that affected and
interested persons can consider a proposed draft order for a period before it is
laid.
32. The benefits to the Parliament in particular from the enhanced form of “superaffirmative” procedure, compared with affirmative procedure, can be significant.
The Parliament (and Committees) are provided with a period to comment on the
proposed order, provision by provision. Committees would be able to seek
evidence on the proposals and report on any concerns they may have. The
Government can then take Parliament and stakeholder views on board before
laying the order.
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33. Given the potential width of the order-making powers in sections 10 and 13 of
the Bill, the Committee considers that there would be merit in the lead committee
(and the Government) giving further consideration to whether an enhanced form of
procedure, with the benefits identified above, would be more appropriate than the
procedures as set out in sections 20 to 22 of the Bill.
34. A downside to an enhanced form of procedure is that it could extend the
period of overall consideration of an order, from the initial proposals to its final
laying and coming into force. However this is unlikely to be insurmountable, if it
was given more consideration. Sections 20 to 22 already put in statutory form
certain consultation requirements, before an order is laid.
PART 4
Section 46(4) - Power to make further provision about the preparation,
content and effect of reports
35. Section 46(4) provides that the Scottish Ministers may make regulations to
make further provision about the preparation, content and effect of reports made
under section 46. It was not clear what was intended by ‘further provision about
the effect’ of the reports. It was also unclear if it was intended that this power could
require findings of reports to be binding or to impose sanctions or corrective
action, which would be a substantive rather than an administrative or procedural
matter.
36. The Scottish Government response has shed some light on what is meant by,
and what is the reason for, the reference in the power to ‘further provision about
the effect of reports’. The Committee notes that the Scottish Government does not
consider that it would be a competent use of the power to make substantive
provision as to duties to implement the findings of reports or other sanctions
through the use of this power.
The Committee also notes the Scottish
Government statement that the general powers in section 46(4) could not provide
rights or duties in addition to, or contrary to, the specific duties and sanctions
available to SCSWIS and Scottish Ministers in Part 4 of the Bill.
37. The Government has said that this is not intended to be a power to make
provision about the consequences of reporting, but the Committee remains
unclear why it has taken a power which provides for the effect of reports. It would
be preferable that the intention in this respect is clear on the face of the Bill. This
could be achieved by redrafting this part of the provision.
38. While the Committee has found it helpful to have had clarification that
the Scottish Government does not intend that this provision provides a
power with respect to the consequences of a report, the Committee
recommends that the Scottish Government consider redrafting the provision
to make clear the intention of the provision in this respect.
Section 47 - Power to make further provision for conducting inspections
39. Inspections are one of the key tasks carried out by SCSWIS. Section 47(1)
provides that the Scottish Ministers may by regulations make further provision
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concerning inspections. Section 47(2) provides that regulations under section
47(1) may, in particular, make provision for the matters set out at elements (a) to
(i) of section 47(2). The power appeared to the Committee to be very wide. While
accepting the need for the breadth of the power in so far as it relates to
administrative matters which might be better suited to subordinate legislation, the
Committee considered that elements (f) and (h) (relating to interviews and
examinations and to the disclosure of information respectively) are not purely
administrative in character. Given the intimate nature of examinations which may
be undertaken in exercise of the power and the sensitivity of the sort of information
which may be subject to disclosure, the Committee asked why such provision
could not be made now in the Bill and how and for what purposes the powers of
interview and examination will be exercised.
40. While the Scottish Government response provides some further background it
does not fully answer the questions (which focussed on the powers in respect of
interview, mental and physical examination and disclosure). In particular, the
response does not explain why the powers in sections 47(2)(f) and (h) cannot be
expressed on the face of the Bill. The Committee is concerned that the power
remains to make regulations in respect of interview and physical and mental
examination. While welcoming the Scottish Government’s undertaking to provide
draft regulations for the Committee’s consideration prior to the commencement of
Stage 2 scrutiny in Parliament, the Committee appreciates that the power could be
exercised again and again in different ways.
41. The Committee draws to the attention of the lead committee the fact that
the power enables significant provision to be made with respect to
interviews and physical and mental examinations (including how
examinations are to be conducted) and the disclosure of information
obtained from these examination and interviews.
Section 53(1)(c) – Power to prescribe grounds on which SCSWIS may
propose to cancel the registration of a care service
42. The power enables the Scottish Ministers to specify additional grounds for the
cancellation of the registration of a care service beyond those which are specified
in section 53(1)(a) and (b). Orders made under this power may impact directly on
the rights of individuals. Given the width of the power and its effect the Committee
asked for further justification from the Scottish Government for the procedure
proposed and to ask whether affirmative procedure would be considered.
43. The DPM made no reference to the provisions of section 12(1)(c) of the
Regulation of Care (Scotland) Act 2001, to which our attention was drawn by the
response. In view of the justification and explanation provided, the Committee is
content to find the proposed power acceptable in principle and that it is subject to
negative procedure.
44. The Committee reports that, having obtained further explanation from
the Scottish Government, it finds the proposed power is acceptable in
principle and is content that it is subject to negative procedure.
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Section 62(1) - Power to make regulations relating to the registration of care
services
45. Section 62(1) provides that regulations may make provision about the matters
specified in section 62(1)(a) to (e). These include provision about the keeping of
registers, the making of applications, the contents of certificates of registration and
the specification of categories of applicants who cannot competently make certain
applications. It was not clear what is intended or envisaged at section 62(1)(b)(iii)
with respect to making provision about categories of applicant who cannot
competently make certain applications. It appeared that the power could enable
eligibility to provide services to be prescribed through limiting the applications
process. The Committee sought clarification before reaching a view on this power.
46. The DPM made no reference to this power being a re-enactment of section
28(1)(c)(iii) of the Regulation of Care (Scotland) Act 2001, to which the
Committee’s attention was drawn by the Scottish Government response. The
Committee welcomes the fact that the Scottish Government does not intend that
the power could be used to set out criteria for eligibility to provide services in the
wider sense. In view of the justification and explanation provided by the Scottish
Government, the Committee is content with the power and with the procedure
proposed.
47. The Committee notes that the Scottish Government has confirmed that it
does not intend that the power be used to set out criteria for eligibility to
provide services in the wider sense and that such provision would be made
under section 63.
48. The Committee reports that, having obtained further explanation from
the Scottish Government, it finds the proposed power is acceptable in
principle and is content that it is subject to negative procedure.
Section 63 - Power to make regulations to impose requirements in relation to
care services as appropriate for the purposes of Part 4; and
Section 10Z2 (of the National Health Service (Scotland) Act 1978, as added
by section 90 of the Bill) - Provision to make regulations relating to
independent health care services
49. The powers in section 63(1) and 10Z2(1) are expressed in identical terms.
They provide that regulations may impose, in relation to care services and
independent health care services respectively, any requirements which the
Scottish Ministers consider appropriate for the purposes of Parts 4 and 5
respectively. Regulations under these sections may make it an offence to
contravene or fail to comply with any specified provision of the regulations or a
condition of registration. The maximum penalty may not exceed level 5 on the
standard scale.
50. These appeared to the Committee to be very wide powers, albeit that they are
restricted to any requirements which the Scottish Ministers consider appropriate
for the purposes of Parts 4 or 5 respectively. It was not clear to the Committee
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what restrictions there are on the exercise of the powers nor why the powers have
to be expressed in such broad terms.
51. The Committee used the oral evidence session with Government officials to
explore the reason for the powers, the limits on the exercise of the powers and
whether the powers could be expressed in more focussed and restricted terms.
52. Officials informed the Committee that Section 63 and proposed new section
10Z2 of the National Health Service (Scotland) Act 1978 represent a re-enactment
of section 29(1) of the Regulation of Care (Scotland) Act 2001, in that they provide
for ministers to make regulations that impose in relation to care services and
independent health care services any requirements that the Scottish Ministers
think fit for the relevant parts of the Bill. However, two substantive differences
were highlighted––
•

Section 29 of the 2001 Act contains nine subsections of provisions, which
illustrate the types of subject matter which could be addressed in regulations
made under 29(1). In contrast, sections 63 and 10Z2 do not contain illustrative
provisions.

•

Regulations made under section 29(1) are subject to negative procedure.
Regulations made under section 63 and section 10Z2 are subject to affirmative
procedure.

53. Regarding the limits on the exercise of the power, it was explained that
regulations under these provisions must be read in the context of parts 4 and 5,
which set out the specific duties of and sanctions available to the new body and to
ministers with regard to care and social work and health care improvement.
54. The Scottish Government expects the powers in section 63 and section 10Z2
to be used to make regulations on, for example, the fitness of persons to work in
care services or requirements to be placed on health care or health care premises.
Given the nature of the regulations, the Scottish Government thought it
appropriate that they be subject to affirmative procedure, which will allow a higher
level of scrutiny than is currently afforded to similar regulations made under the
2001 Act.
55. When asked if the power could be expressed in a more focussed or restrictive
way, the Scottish Government expressed concern that such an approach might
inadvertently limit the power in such a way that the Scottish Government could not
make certain regulations, which might make it difficult for the new bodies to carry
out scrutiny. In seeking to strike a better balance between the flexibility required
for an effective scrutiny service and Parliament's ability to scrutinise secondary
legislation appropriately, the Scottish Government had learned from the Care
Commissions’ experience and decided that broader powers subject to affirmative
procedure was more appropriate in this case.
56. The evidence was very helpful to the Committee in its consideration of these
powers. The Committee remains of the view that the powers are very wide, but,
having been informed of the context and purpose of the powers, appreciates the
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need for flexibility and for the width of the power. The Committee welcomes the
increased level of scrutiny from negative to affirmative procedure.
57. The Committee reports that, having obtained further justification and
explanation from the Scottish Government by means of evidence to the
Committee, it finds the proposed powers are acceptable in principle and is
content that they are subject to affirmative procedure.
Section 76(5)(c) - Power to prescribe an Act and thereby add the
requirements or conditions contained in that Act to the list of relevant
requirements
58. Section 76(3)(b) provides that where it appears to SCSWIS that a service
provided by a local authority service is being, or has at any time been, carried on
other than in accordance with the relevant requirements specified in section 76(5),
SCSWIS must report that matter to the Scottish Ministers and give them such
other information as the Scottish Ministers may reasonably require in relation to
the matter. The enforcement powers set out in section 77 are then engaged. The
Scottish Ministers may declare a local authority in default and direct performance.
59. The relevant requirements for the purposes of section 75(3)(b) are set out in
section 76(5)(a) to (c)). They include any requirements or conditions imposed by,
under or by virtue of any other Act which may be prescribed by order by the
Scottish Ministers. It appeared to the Committee that this is a power to redefine
the relevant requirements of SCSWIS and an order under this power will have a
substantive effect as the enforcement powers under section 77 will be potentially
engaged with respect to the prescribed requirements.
60. The need for this power was not clear to the Committee. However, the
Scottish Government response has informed the Committee that the power is a reenactment of the provisions of the provisions of section 41(4)(b)(iii) of the
Regulation of Care (Scotland) Act 2001 which was subject to negative procedure.
The Committee notes that section 42 of the 2001 Act contains default powers of
the Scottish Ministers in the same terms as those of section 77 of the Bill.
61. The Committee reports that, having obtained further explanation from
the Scottish Government, it finds the proposed power is acceptable in
principle and is content that it is subject to negative procedure.
Section 76(6) - Power to prescribe matters in relation to a care service
registered under Chapter 4 of Part 4, upon which SCSWIS must report and
provide information to the Scottish Ministers
62. Section 76 provides for the reporting by SCSWIS to the Scottish Ministers on
the matters specified in section 76(1) to (5). Section 76(6) gives the Scottish
Ministers the power to prescribe other matters in relation to registered care
services which SCSWIS must report on and provide information about. However,
it was not clear to the Committee whether section 76(6) (which refers to ‘a care
service’ and not to ‘care services’) was intended to be of general application (i.e.
applying to all care services) or specific application (to a particular service). The
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Committee asked for clarification on this point from the Scottish Government
before reaching a concluded view on the power.
63. The Scottish Government response makes it clear that the intention of the
Scottish Government is that section 76(6) could apply both to individual care
services falling within the provisions of section 68(1), or all such care services.
The response refers in this context to section 87(1)(b) which provides that any
order or regulation made under a power conferred on the Scottish Ministers by
Part 4 may be exercised so as to make different provision for different purposes.
64. The Committee reports that, having obtained clarification from the
Scottish Government, it finds the proposed power is acceptable in principle
and is content that it is subject to negative procedure.
PART 5
New Sections to National Health Service (Scotland) Act 1978
Section 10D(1) - Power to delegate functions
65. Section 10D(1) provides that the Scottish Ministers may by order delegate to
HIS such of their functions relating to the health service as they consider
appropriate. The power under section 10D(1) is essentially the same as that
under section 2(1)(b) of the 1978 Act, by virtue of which NHS QIS currently
exercises functions on behalf of the Scottish Ministers, although the power in the
Bill is restricted to the delegation of functions to a particular body, namely HIS.
66. However, the power is not restricted to the delegation of the functions of the
Scottish Ministers currently exercised by NHS QIS. The role of HIS, although
extensive, is limited by what is provided for in the Bill. It was not clear to the
Committee why there is a need for a power to delegate to HIS any of the Scottish
Ministers’ functions relating to the health service as they consider appropriate.
67. The Committee was concerned not with respect to the delegation to HIS of the
functions currently exercised by NHS QIS, but with the fact that the power
provides for the delegation to HIS of any of the Scottish Ministers functions relating
to the health service as Scottish Ministers consider appropriate. The power in
section 10D(1) is expressed in the same terms as the power in section 10(3) of the
principal Act, with no qualification with respect to the health service functions
which may be delegated. The role of HIS is limited by what is provided for in the
Bill. Therefore, the Committee, while being content with the power in principle
draws to the attention of the lead committee the fact that the power is expressed in
terms which are wider than is necessary to effect the stated intention of the
provision which is to transfer the functions of NHS QIS to HIS, or in addition any
other functions which would be properly within HIS’ remit.
68. The Committee noted also that section 10D(3) provides that legal liability for
the exercise of the delegated functions is transferred from the Scottish Ministers to
HIS.I The provision is expressed in similar terms to the power in section 2(1)(b) of
the principal Act. An order under section 2(1)(b) is subject to no procedure. The
principal Act is over 30 years old and in the current context the Committee
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considers it appropriate that orders made under this provision should be subject to
negative procedure.
69. The Committee considers that the proposed power is acceptable in
principle and is content that it is subject to negative procedure. However,
the Committee draws to the attention of the lead committee the fact that the
power is wider than is necessary to transfer the functions of NHSQIS to HIS
or, in addition, any other functions which would properly be within HIS’
remit.
Section 10M(4) - Power to make regulations to make further provision about
the preparation, content and effect of reports
70. This provision is similar to the power in section 46(4). It was not clear to the
Committee what was intended by ‘further provision about the effect’ of the reports.
It was also unclear if it was intended that this power could require findings of
reports to be binding or to impose sanctions or corrective action, which is
considered to be a substantive rather than an administrative or procedural matter.
71. The Scottish Government response, which was similar to that given in respect
of section 46(4), has shed some light on what is meant by, and what the reason is
for, the reference in the power to ‘further provision about the effect of reports’. The
Committee notes that the Scottish Government does not consider that it would be
a competent use of the power to make substantive provision as to duties to
implement the findings of reports or other sanctions through the use of this power.
The Scottish Government statement that the general powers in section 10M(4)
could not provide rights or duties in addition to, or contrary to, the specific duties
and sanctions available to HIS and Scottish Ministers in National Health Service
(Scotland) Act 1978 as amended by Part 5 of the Bill was also noted by the
Committee.
72. The Scottish Government has said that this is not intended to be a power to
make provision about the consequences of reporting, but the Committee remains
unclear why it has taken a power which provides for the effect of reports. The
Committee considers that it would be preferable that the intention in this respect is
clear on the face of the Bill. This could be achieved by redrafting this part of the
provision.
73. While the Committee has found it helpful to have had clarification that
the Scottish Government does not intend that this provision provides a
power with respect to the consequences of a report, the Committee
recommends that the Scottish Government should redraft the provision to
make clear the intention of the provision in this respect.
Section 10N(1) - Power to make regulations to make further provisions for
conducting inspections
74. This power in section 10N(1) is expressed in identical terms to the power in
section 47(1). Inspections are one of the key tasks carried out by HIS. Section
10N(1) provides that the Scottish Ministers may by regulations make further
provision concerning inspections. Section 10N(3) provides that regulations under
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section 10N(1) may, in particular, make provision for the matters set out at
elements (a) to (i) of section 10N(3). This power appeared to be very wide and
while accepting the need for the breadth of the power in so far as it relates to
administrative matters which might be better suited to subordinate legislation, the
Committee considered that elements (f) and (h) (which relate to interviews and
examinations and to the disclosure of information respectively) are not purely
administrative in character.
75. Given the intimate nature of examinations undertaken in exercise of the power
and the sensitivity of the sort of information which may be subject to disclosure,
the Committee asked the Scottish Government why such provision could not be
made now in the Bill and how and for what purposes the powers of interview and
examination will be exercised.
76. The response mirrors the response given in respect of the power in section
47(1). It provides some further background to the power but it does not explain
why the powers in sections 10N(3)(f) and (h) cannot be expressed on the face of
the Bill. The power to make regulations in respect of interview and physical and
mental examination is of concern to the Committee. The Committee notes that the
Scottish Government has undertaken to provide draft regulations for the
Committee’s consideration prior to the commencement of stage 2 scrutiny in
Parliament, which it welcomes. However, the Committee acknowledges that the
power could be exercised again and again in different ways.
77. The Committee draws to the attention of the lead committee that this
power enables significant provision to be made with respect to interviews
and physical and mental examinations (including how examinations are to
be conducted) and the disclosure of information obtained from these
examination and interviews.
Section 10R(1)(c) - Power to prescribe grounds upon which HIS may cancel
the registration of an independent health care service
78. This power is identical to the power under section 53(1). The power enables
the Scottish Ministers to specify additional grounds for the cancellation of the
registration of an independent health care service beyond those which are
specified in section 10R(1)(a) and (b). Orders made under this power may impact
directly on the rights of individuals. Given the width of the power and its effect the
Committee asked for further justification from the Scottish Government for the
procedure proposed and to ask whether affirmative procedure would be
considered.
79. The response mirrors that given for the power in section 53(1). The DPM
made no reference to the provisions of section 12(1)(c) of the Regulation of Care
(Scotland) Act 2001, to which attention has been drawn by the Scottish
Government response. In view of the justification and explanation provided by the
Scottish Government the Committee is content to find the proposed power
acceptable in principle and that it is subject to negative procedure.
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80. The Committee reports that, having obtained further explanation from
the Scottish Government, it finds the proposed power is acceptable in
principle and is content that it is subject to negative procedure.
Section 10Z1 - Power to make regulations about registers and registration
81. Section 10Z1 provides that regulations may make provision about the matters
specified in section 10Z1(1)(a) to (e). These include provision about the keeping
of registers, the making of applications, the contents of certificates of registration
and the specification of categories of applicants who cannot competently make
certain applications. The power is potentially wide ranging, and the Committee
was not clear what is intended or envisaged at section 10Z(1)(b)(iii) with respect to
making provision about categories of applicant who cannot competently make
certain applications. It appeared that the power could enable eligibility to provide
services to be prescribed through limiting the applications process.
The
Committee asked for clarification on what is intended from the Scottish
Government.
82. The response mirrors the response given in respect of the power in section
62(1). The DPM made no reference to this power being a re-enactment of section
28(1)(c)(iii) of the Regulation of Care (Scotland) Act 2001, to which the
Committee’s attention was drawn by the Scottish Government response. The
Committee welcomes the confirmation that the Scottish Government does not
intend that this power could be used to set out criteria for eligibility to provide
services in the wider sense. In view of the justification and explanation provided
by the Scottish Government, the Committee is content with the power and with the
procedure proposed.
83. The Committee notes that the Scottish Government has confirmed that it
does not intend that the power be used to set out criteria for eligibility to
provide services in the wider sense and that such provision would be made
under section 10Z2.
84. The Committee reports that, having obtained further explanation from
the Scottish Government, it finds the proposed power is acceptable in
principle and is content that it is subject to negative procedure.
PART 6
Section 96(1) - Power to direct a person or body to participate in a joint
inspection
85. Section 96(1) provides that the Scottish Ministers may direct a person or body
not listed in section 95(6) but which has inspection functions to participate in the
conduct of a joint inspection to the extent and for the purposes specified in the
direction. Section 96(2) provides that the Scottish Ministers may also direct that
the person, or any person authorised by the body, is not to be able to exercise any
power conferred by regulations under section 97 as is specified in the direction; or
is to be able to exercise any such power but only to the extent or for the purposes
there specified.
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86. The Committee was concerned about transparency.
The Committee
considered that people will need to know that a body not listed in section 95(6) has
been directed to participate in a joint inspection. People will also need to know the
extent of that body’s powers, not least as regulations made under section 97 may
create criminal offences. The Committee explored the issue of transparency with
the Scottish Government.
87. The Scottish Government response informed the Committee that section 96(1)
re-enacts the provisions of section 2 of the Joint Inspection of Children’s Services
and Inspection of Social Work Services (Scotland) Act 2006. The Scottish
Ministers will include the name of the body, the context in which they are being
directed and the extent of the powers which they will exercise in the directions
issued under this power. Accordingly the Committee considers the explanation
and justification for the exercise of the power by direction to be satisfactory and
that the power to issue directions should not be expressed as a power to make
subordinate legislation.
88. However, the Committee remains concerned about transparency. There is no
provision in the Bill for the publication of directions. The exercise of inspection
functions may relate to issues which are very sensitive. The Committee considers
that there should be a requirement for and a mechanism whereby there is public
demonstration of what person or body is involved in a particular inspection and
what their powers are. The Committee accepts that it may not be appropriate to
require subordinate legislation for that purpose but considers that that purpose
could be achieved, along with the need for transparency, by other means.
89. The Committee reports that it remains concerned that no provision is
made in the Bill for the publication of directions, whereby the public will be
made aware what person or body has been directed to participate in a joint
inspection and what powers they may exercise.
Section 97(1) - Power to make regulations relating to joint inspections
90. This power in section 97(1) is expressed in almost identical terms to the
powers in section 47(1) and 10N(1). Section 97(1) provides that the Scottish
Ministers may by regulations make further provision concerning inspections.
Section 97(2) provides that regulations under section 97(1) may, in particular,
make provision for the matters set out at elements (a) to (h) of section 97(2). This
power appeared to the Committee to be very wide. Given the intimate nature of
examinations which may be undertaken in exercise of the power and the
sensitivity of the sort of information which may be subject to disclosure, the
Committee asked why such provision could not be made now in the Bill and how
and for what purposes the powers of interview and examination will be exercised.
91. The Scottish Government response mirrors that given in respect of the powers
in sections 47(1) and 10N(1). It provides some further background to the power
but it does not fully answer the questions or address the Committee’s concerns.
The response does not explain why the powers in sections 97(2)(d) cannot be
expressed on the face of the Bill. The Committee is concerned that the power
remains to make regulations in respect of interview and physical and mental
examination. While the Committee is comforted that the Scottish Government has
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undertaken to provide draft regulations for the Committee’s consideration prior to
the commencement of stage 2 scrutiny in Parliament, the Committee notes that
the power could be exercised again and again in different ways.
92. The Scottish Government response states that the approach adopted in
section 97(1) reflects that used under the Joint Inspection of Childrens’ Services
and Inspection of Social Work Services (Scotland) Act 2006, which provides for
regulations to be made in respect of the conduct of inspections into children’s
services and social work services. However, the Committee notes that regulations
under the 2006 Act may not provide for interviews and examinations, which are
the areas of particular concerns to the Committee.
93. The Committee therefore draws to the attention of the lead committee
that the power enables significant provision to be made with respect to
interviews and physical and mental examinations (including how
examinations are to be conducted) and the disclosure of information
obtained from these examination and interviews.
94. The Committee also notes that regulations made under the Joint
Inspection of Childrens’ Services and Inspection of Social Work Services
(Scotland) Act 2006, which the power under section 97(1) is said to reflect,
do not provide for interviews and examinations.
Schedule 7, paragraph 2(2) – Power to vary the number of members of
SCSWIS; and
Schedule 11, paragraph 2(2) - Power to vary the number of members of HIS
95. Schedule 7 deals with the internal structure and operation of SCSWIS as a
corporate body. Para. 2(1) provides that the membership of SCSWIS is to consist
of a chairing member, the chair of HIS, the convenor of the Scottish Social
Services Council and not less than 9 nor more than 12 other members appointed
by Scottish Ministers (para. 2(1)(d)). Para. 2(2) provides that the Scottish
Ministers may by order amend para. 2(1)(d) by substituting for the minimum or
maximum number of members such other number as they think fit.
96. There is a equivalent provision with respect to HIS in schedule 11, the
minimum and maximum numbers in this case being 10 and 13.
97. The Committee considered that it is appropriate that the number of members
of SCSWIS and HIS should be amended by the Scottish Ministers without the
need for primary legislation. However, as the powers as drafted permit the
substitution of any minimum or maximum number of members of SCSWIS and
HIS respectively, the Committee sought the views of the Scottish Government on
whether or not it would be appropriate for a minimum and/or maximum limit within
which the powers may be exercised to be specified on the face of the Bill.
98. The response explains why the Scottish Government considers it appropriate
not to place a limit on the numbers at this point and commented that the limit
specified in an instrument would be subject to a test of reasonableness. The
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Committee found this explanation satisfactory and considered that affirmative
procedure should provide adequate scrutiny and protection.
99. The Committee reports that, having obtained further clarification from
the Scottish Government, it finds the proposed powers are acceptable in
principle and is content that they are subject to affirmative procedure.
PART 7
Section 101 - Power to make ancillary provision
100. Section 101(1) provides that the Scottish Ministers may by order make such
consequential, supplemental, incidental, transitional, transitory or saving provision
as they consider necessary or expedient for the purposes of, or in consequence
of, or for the purposes of giving full effect to, any provision of the Act. Section
101(2) provides that an order under this section may modify any enactment,
instrument or document. Modifications that make textual amendments to Acts
(only) are subject to affirmative procedure.
101. During oral evidence, the Government officials indicated that the Government
might be amenable to a proposal that the exercise of all the ancillary powers in
section 101 which relate to Part 2 of the Bill could be subject to affirmative
procedure. This would be consistent with sections 10 and 13 of the Bill.
102. The further written correspondence from the Government (Annexe 2) does
not make a commitment to adopt affirmative procedure in such cases. .
103. In the written reply, the Government considers that the general ancillary
powers in section 101 could not be used to augment the specific ancillary powers
set out for Part 2 in section 10. Unlike section 101, section 10(6) does not include
a power to make supplemental provisions (beyond incidental or consequential
ones). The Committee agrees with the Government’s view that the general power
in section 101 should not be used to seek to add a supplemental power to the
powers in section 10.
104. However, given the potential and uncertain width of the powers in section 10
and 13 of the Bill, the Committee considers that the section 101 general ancillary
powers, in relation to Part 2 of the Bill, ought to be subject to the affirmative
resolution procedure rather than negative procedure. The “bespoke” ancillary
provisions in section 10(6) are already subject to affirmative procedure.
105. Given the width of the proposed powers in sections 10 and 13 of the
Bill, the Committee considers that affirmative procedure rather than negative
procedure should apply to all of the ancillary powers as set out in section
101, as it relates to Part 2.
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ANNEXE
Response from Scottish Government
Public Services Reform (Scotland) Bill at stage 1
On 9 September the Scottish Government was asked:
Schedule 2, paragraph 2 - Power for the Court of Session (1) to regulate the
conduct of officers of court in exercising their extra-judicial functions and
(2) to prescribe the procedure in relation to appeals under section 82 of the
Debtors (Scotland) Act 1987
The Committee asks the Scottish Government to explain why it has been
considered appropriate that any provisions which shall exercise the power in
Schedule 2, paragraph 2(a)(i) of the Bill of the Court of Session to regulate the
conduct of officers of court in exercising their extra-official functions shall not be
laid in Parliament (because an Act of Sederunt would not require to be laid),
whereas any code of practice for persons undertaking “informal debt collection”
that would have been issued by the Scottish Civil Enforcement Commission under
section 56(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (as
repealed by this Bill) would have been laid before the Parliament for
consideration?
The Scottish Government responds as follows:
The power to regulate the extra-official functions of officers of court by rules of
court, which is added to the existing powers of the Court of Session by schedule 2,
paragraph 2(a)(i) of the Bill, replaces the power in section 61(4) of the Bankruptcy
and Diligence etc. (Scotland) Act 2007 for the Scottish Civil Enforcement
Commission to make rules regulating judicial officers. The 2007 Act does not
require those rules, which the Bill would replace by the widened rules of court
power, to be laid in Parliament.
The repeal of the provisions establishing the Commission by the Bill would render
unnecessary the Commission’s specific power in section 56(2) of the 2007 Act to
publish information and other material to promote good practice and inform the
public about informal debt collection. The rationale for removing this power is that
this information and material can instead be published - without the need for any
specific statutory power - by the professional association to be designated under
section 63 of the 2007 Act. The Scottish Ministers also have the power by
negative regulations to add to the functions of the professional association. In line
with the other arrangements in the Bill for regulating officers of court, the Bill
otherwise relies on the existing supervisory structures of the Court of Session.
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Section 46(4) - Power to make further provision about the preparation,
content and effect of reports
The Committee asks the Scottish Government––
•

what is meant by ‘further provision about the effect of reports’ under section
46? Given that this is a matter of substance rather than an administrative or
procedural matter what is the rationale behind and justification for this element
of the power?

•

in particular, is it intended that the power could be exercised to make
substantive provision as to duties to implement the findings of reports or other
sanctions?

•

if so, why is a power required as opposed to making specific provision as to
effect in the Bill and why would negative procedure be considered appropriate?

The Scottish Government responds as follows:
In inspecting social services SCSWIS can carry out various types of inspection; an
inspection of ‘care services’, an inspection of ‘social work services’, a combination
of both or an inspection of the co-ordination and organisation of any social service
or services. Dependent upon the type of inspection carried out, the report
generated will have differing effects. In the most straightforward of cases such as
an investigation into a care service the effects of the report will be straightforward
in that they may result in action being taken by SCSWIS in terms of chapter 3 or 4
of Part 4.
However SCSWIS will be able to carry out an integrated and varied inspection
programme combining (within the one inspection), inspections of social work
services and care services, and/or inspections relating to an individual’s care
journey and a more strategic overview of an organisation’s delivery of services.
This flexibility of inspection is to be allied with a flexibility on the effect of the
outcome of these inspections: the reports.
Subordinate legislation under this provision will set out the effect of the report, be
that to prescribe that a certain type of report is to be sent to the Scottish Ministers,
(based on content or just by virtue of its remit) or elsewhere.
It is not thought appropriate to set out in primary legislation detailed rules on the
effect of the reports on various combinations of inspection types that SCSWIS can
carry out. Further as SCSWIS innovates new methods in simplifying and
streamlining its inspection programme by combining various inspection types it is
important that the reports produced by them are able to be used in ways which suit
those new methods, and accordingly delegated legislation will provide such
flexibility.
This matter is administrative as it will be parasitic upon the range of inspections
which SCSWIS is empowered to carry out on the face of the Bill. The Scottish
Government does not think that it would be a competent use of the power to make
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substantive provision as to duties to implement the findings of reports or other
sanctions, through use of regulations under this subsection. Any regulations made
have to be read within the context of Part 4 of the Bill which clearly sets out the
specific duties and sanctions available to SCSWIS and Scottish Ministers. The
general powers in section 46(4) could not be competently framed to provide rights
or duties in addition to, or contrary to them.
Section 47 - Power to make further provision for conducting inspections
The justification for the power (in para. 39 of the DPM) is restricted to the provision
of matters of “technical and administrative detail” and to the need for amendment
of provisions from time to time. The Committee, therefore, asks the Scottish
Government––
•

whether the powers in respect of interview, mental and physical examination
and disclosure in sections 47(2)(f) and (h) are properly to be considered as
only administrative detail;

•

to explain why the proposals for these powers cannot be put before the
Parliament for consideration in the Bill; and

•

how and for what purposes it is intended that the powers in section 47(2)(f) and
(h) will be exercised?

The Scottish Government responds as follows:
The regulation making powers in section 47(2)(f) and (h) provide that regulations
may be made setting out the practical implementation of the substantive
provisions; that interviews and physical and mental examinations may be carried
out and that information may be disclosed, in consequence of an inspection under
Part 4. They will include who may carry out interviews, the circumstances
surrounding same, the types of person to whom information with regard to the
inspections may be disclosed, and the types of information that will be subject to
such provisions. These powers are flexible given the new inspection regime will
bring together different types of inspection (as explained in the government’s
response to the Committee’s questions on section 46(4)), and will provide for the
different permutations and combinations of inspections that will be carried out by
SCSWIS. The Government recognises that these issues are significant however
and has set out in the Bill that regulations under section 47 are to be subject to
affirmative procedure. The Government will also provide draft regulations for the
committee’s consideration prior to the commencement of stage 2 scrutiny in
Parliament.
Section 53(1)(c) – Power to prescribe grounds on which SCSWIS may
propose to cancel the registration of a care service
Given the potential effect of a proposal to cancel a registration, the Scottish
Government is asked to give further consideration to the choice of negative
procedure which can allow a change in the criteria for cancellation to be brought
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into force within 21 days. In light of the significance for service providers and
those who receive services, would affirmative procedure not be more appropriate?
The Scottish Government responds as follows:
The Government notes the Committee’s concern on this matter, however would
point out that this power represents a re-enactment of the provisions of section
12(1)(c) of the Regulation of Care (Scotland) Act 2001. Regulations under section
12(1)(c) were subject to negative resolution procedure, an approach which met
with the approval of the Parliament at the time, and there has been no comment in
the past eight years that this procedure was the wrong one. We therefore see no
need to change the procedure in this re-enactment.
Section 62(1) - Power to make regulations relating to the registration of care
services
The Scottish Government is asked to clarify what is intended by the reference in
section 62(1)(b)(iii) to ‘categories of applicant who cannot competently make
applications’ and how it is envisaged that this element of the power may be
exercised. Is it intended that this power could set out criteria for eligibility to
provide services and, if so, the Scottish Government is asked to explain why this is
considered administrative and not a matter of substance which would be better
suited to primary legislation? If subordinate legislation is required why would
negative procedure be appropriate?
The Scottish Government responds as follows:
The intent of this provision is to permit regulations to set out categories of
applicant who cannot competently make an application. It will work in unison with
the provisions under section 53(1)(c) in order to ensure that those who are subject
to the prescribed grounds for cancellation in section 53 are also not permitted to
apply to provide care services. This is a re-enactment of section 28(1)(c)(iii) of the
Regulation of Care (Scotland) Act 2001. Regulations under section 28(1)(c)(iii)
were subject to negative resolution procedure, an approach which met with the
approval of the Parliament at the time, and, as with section 53(1)(c ) above there
has been no comment in the past eight years to indicate that this was the wrong
procedure. We therefore see no need to change the procedure in this reenactment. It is not intended that this power could be used to set out criteria for
eligibility to provide services in the wider sense, the government believes that this
would require regulations to be made under section 63 of the Bill.
Section 76(5)(c) - Power to prescribe an Act and thereby add the
requirements or conditions contained in that Act to the list of relevant
requirements
The Committee asks the Scottish Government––
•
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•

whether it has reviewed other enactments at this point with a view to
considering what should be added to the reporting system; and

•

why it would be necessary to take this power in relation to new legislative
provisions since at the time they are made consideration could be given to
including them within this section?

The Scottish Government responds as follows:
The Government notes the Committee’s views on this matter, however would point
out that this power applies in relation to care services referred to in section 68(1) in
the same way as the power in section 53(1)(c) applies to other care services.
Instead of cancellation of services based on a prescription under section 53(1)(c)
the Bill provides for reporting to the Scottish Ministers based on a prescription
under section 76(5)(c). It further represents a re-enactment of the provisions of
section 41(4)(b)(iii) of the Regulation of Care (Scotland) Act 2001. The Scottish
Government prefers to retain the flexibility of adding or revoking prescribed Acts
which contain conditions or requirements through the use of subordinate
legislation, avoiding the possibility of repeated changes to this primary legislation
that could occur if named ‘other Acts’ were to be amended or repealed and
subsequently become unsuitable for prescription. Accordingly the Scottish
Government’s review of the other enactments will lead instead to subordinate
legislation though use of this power.
The Scottish Government accepts that at the time of the making of new legislation
amendment could be made imposing any requirements or condition that they
contain upon the authorities concerned, however matters may not be considered
relevant at the time of the new legislation passing, and may subsequently become
so, it is therefore sensible to adopt this approach.
Section 76(6) - Power to prescribe matters in relation to a care service registered
under Chapter 4 of Part 4, upon which SCSWIS must report and provide
information to the Scottish Ministers
Given that section 76(6) refers to ‘such other matters in relation to a care service’,
the Scottish Government is asked if it is intended that the exercise of the power
will be of general application (i.e. applying to all care services) or specific
application (to individual care services)?
The Scottish Government responds as follows:
The power in section 76(6) is limited in its application only to services registered
under chapter 4 and accordingly is of specific application to only those services
which fall within the provisions of section 68(1) but could apply to both individual
care services falling within the provisions of section 68(1), or all such care
services, when read with section 87(1)(b).
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National Health Service (Scotland) Act 1978
Section 10D(1) - Power to delegate functions
The Committee asks the Scottish Government––
•

Given the restricted nature of HIS as a body concerned with the improvement
of health care services why it is necessary to have a power to delegate to it any
of the Scottish Ministers functions in relation to the health service?

•

Given that legal liability for the exercise of the delegated functions is
transferred from the Scottish Ministers to HIS, to explain why affirmative
procedure would not be merited?

The Scottish Government responds as follows:
HIS is to be a Non Departmental Public Body (NDPB) set up under the National
Health Service (Scotland) Act 1978 (the “principal Act”). It is to be established in a
similar way to the Common Services Agency established under section 10 of that
Act. Section 10(3) of the principal Act provides for the delegation of Scottish
Ministers’ functions to the NDPB by order. Further HIS (with regard to its role of
ensuring quality of service provision within the NHS) takes over the functions
currently exercised by NHS Quality Improvement Scotland, a special health board;
section 2(1)(b) of the principal Act provides for the delegation of Scottish Ministers’
functions to a special health board by order subject to negative resolution
procedure. Accordingly it is the government’s view that this function is
appropriately drafted and subject to the appropriate procedure in keeping with the
approach laid out in the principal Act.
National Health Service (Scotland) Act 1978
Section 10M(4) - Power to make regulations to make further provision about
the preparation, content and effect of reports
The Committee asks the Scottish Government––
•

what is meant by ‘further provision about the effect of reports’ under section
10M(4)? Given that this is a matter of substance rather than an administrative
or procedural matter what is the rationale behind and justification for this
element of the power?

•

In particular, is it intended that the power could be exercised to make
substantive provision as to duties to implement the findings of reports or other
sanctions; and

•

if so, why is a power required as opposed to making specific provision as to
effect in the Bill and why is negative procedure appropriate?

The Scottish Government responds as follows:
The provisions relating to HIS inspections and reports mirror to a large degree the
provisions which have been drafted with regard to SCSWIS inspections and
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reports under section 46(4); accordingly the Government provides a similar
explanation. In inspecting services provided under the health service and
independent health care services HIS can carry out various types of inspection; an
inspection of services provided under the health service under Section 10I, an
inspection of independent health care services under section 10J or, at the request
of the Scottish Ministers, an inspection of both under section 10L(1)(d). This
flexibility of inspection is to be allied with a flexibility on the effect of the outcome of
these inspections: the reports.
Dependant upon the type of inspection carried out the report generated will have
differing effects.
Subordinate legislation under this provision will set out the effect of the report, be
that to prescribe that a certain type of report is to be sent to the Scottish Ministers,
(based on content or just by virtue of its remit) or elsewhere.
It is not thought appropriate to set out in primary legislation detailed rules on the
effect of the reports on various combinations of inspection types that HIS can carry
out. Further as HIS innovates new methods in simplifying and streamlining its
inspection programme by combining various inspection types or methods it is
important that the reports produced by them are able to be used in ways which suit
those new methods, and accordingly delegated legislation will provide such
flexibility.
This matter is administrative as it will be parasitic upon the range of inspections
which HIS is empowered to carry out on the face of the Bill. The Scottish
Government does not think that it would be a competent use of the power to make
substantive provision as to duties to implement the findings of reports or other
sanctions, through use of regulations under this subsection. Any regulations made
have to be read within the context of the National Health Service (Scotland) Act
1978 as amended by Part 5 of the Bill which clearly sets out the specific duties
and sanctions available to HIS and Scottish Ministers. The general powers in
section 10M(4) could not be competently framed to provide rights or duties in
addition to, or contrary to them.
National Health Service (Scotland) Act 1978
Section 10N(1) - Power to make regulations to make further provisions for
conducting inspections
The power to make regulations on inspections under section 10N(1) is very wide
but the justification for the power (in para. 89 of the DPM) is restricted to the
provision of matters of technical and administrative detail and to the need for
amendment of provisions from time to time. The Committee questions whether
the powers in respect of interview, mental and physical examination and
disclosure in sections 10N(3)f) and (h) are properly to be considered only as
administrative detail. The Scottish Government is asked to explain why the
proposals for these powers cannot be put before the Parliament for consideration
in the Bill. The Scottish Government is also asked how and for what purposes it is
intended that the powers in section 10N(3)(f) and (h) will be exercised.
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The Scottish Government responds as follows:
The provisions relating to HIS inspections and reports mirror to a large degree the
provisions which have been drafted with regard to SCSWIS inspections and
reports under section 47, accordingly the Government provides a similar
explanation. The regulation making powers in section 10N(1)(f) and (h) provide
that regulations may be made setting out the practical implementation of the
substantive provisions; that interviews and physical and mental examinations may
be carried out and that information may be disclosed, in consequence of an
inspection under section 10I, 10J or 10L. They will include who may carry out
interviews, the circumstances surrounding same, the types of person to whom
information with regard to the inspections may be disclosed, and the types of
information that will be subject to such provisions. These powers are flexible given
the inspection regime will bring together different types of inspection (as explained
in the government’s response to the Committee’s questions on section 10M(4)),
and will provide for the different permutations and combinations of inspections that
will be carried out by HIS. The Government recognises that these issues are
important however and has set out in the Bill that regulations under this section
are to be subject to affirmative procedure. The Government will also provide draft
regulations for the committee’s consideration prior to the commencement of stage
2 scrutiny in Parliament.
National Health Service (Scotland) Act 1978
Section 10R(1)(c) - Power to prescribe grounds upon which HIS may cancel
the registration of an independent health care service
Given the effect of a proposal to cancel a registration, the Scottish Government is
asked to give further consideration to the choice of negative procedure which can
allow a change in the criteria for cancellation to be brought into force within 21
days. In light of the significance for service providers and those who receive
services, would affirmative procedure not be more appropriate?
The Scottish Government responds as follows:
These provisions are identical in nature to those referred to in the Committee’s
question with regard to section 53(1)(c), accordingly the Government provides a
similar explanation. The regulation making powers in section 10R(1)(c) represent a
re-enactment of the provisions of section 12(1)(c) of the Regulation of Care
(Scotland) Act 2001, which section previously applied to the cancellation of the
registration of independent health care services. Regulations under section
12(1)(c) were subject to negative resolution procedure, an approach which met
with the approval of the Parliament at the time, we therefore see no need to
change the procedure in this re-enactment.
National Health Service (Scotland) Act 1978
Section 10Z1 - Power to make regulations about registers and registration
The Committee asks the Scottish Government to clarify what is intended by the
reference in section 10Z1(1)(b)(iii) to ‘categories of applicant who cannot
competently make applications’ and how it is envisaged that this element of the


534

120

Finance Committee, 8th Report, 2009 (Session 3) – ANNEXE E
power may be exercised. Is it intended that this power could set out criteria for
eligibility to provide services and, if so, the Government is asked to explain why
this is considered an administrative matter and not a matter of substance which
would be better suited to primary legislation? If subordinate legislation is required
why would negative procedure be appropriate?
The Scottish Government responds as follows:
These provisions are identical in nature to those referred to in the Committee’s
question with regard to section 62(1), accordingly the Government provides a
similar explanation. The intent of this provision is to permit regulations to set out
categories of applicant who cannot competently make an application. It will work in
unison with the provisions under section 10R(1)(c) in order to ensure that those
who are subject to the prescribed grounds for cancellation section 10R are also
not permitted to apply to provide care services. This is a re-enactment of section
28(1)(c)(iii) of the Regulation of Care (Scotland) Act 2001 which section previously
applied to an application to register independent health care services. Regulations
under section 28(1)(c)(iii) were subject to negative resolution, an approach which
met with the approval of the Parliament at the time, we therefore see no need to
change the procedure in this re-enactment. It is not intended that this power could
be used to set out criteria for eligibility to provide services in the wider sense, the
government believes that this would require regulations to be made under section
10Z2.
Section 96(1) - Power to direct a person or body to participate in a joint
inspection
How will the participation in a joint inspection of a body not listed in section 95(6)
be apparent and how it can be demonstrated what powers that body does or does
not have, in particular in the context of a criminal offence relating to the obstruction
of an investigation? Given that involvement in joint inspection and the acquisition
of investigatory powers has legal effect which can impact on individuals why is it
not considered appropriate for this power to be exercised by subordinate
legislation?
The Scottish Government responds as follows:
Scottish Ministers will include the name of the body, the context in which they are
being directed and the extent of the powers which they will exercise in the
Directions issued under this power. Section 96 represents a re-enactment of the
provisions of section 2 of the Joint Inspection of Children’s Services and
Inspection of Social Work Services (Scotland) Act 2006, an approach which met
with the approval of the Parliament at the time, we therefore see no need to
provide for this power to be exercised by subordinate legislation in this reenactment.
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Section 97(1) - Power to make regulations relating to joint inspections
The Committee asks the Scottish Government––
•

whether the powers in respect of interview, mental and physical examination
and disclosure in sections 97(2)(d) and (f) are properly to be considered as
only administrative detail;

•

to explain why the proposals for these powers cannot be put before the
Parliament for consideration in the Bill; and

•

how and for what purposes it is intended that the powers in section 97(2)(d)
and (f) will be exercised?

The Scottish Government responds as follows:
These provisions are almost identical in nature to those referred to in the
Committee’s question with regard to section 47 and section 10N1, accordingly the
Government provides a similar explanation. The regulation making powers in
section 97(2)(d) and (f) provide that regulations may be made setting out the
practical implementation of the substantive provisions; that interviews and physical
and mental examinations may be carried out and that information may be
disclosed, in consequence of a joint inspection. They will include who may carry
out interviews, the circumstances surrounding same, the types of person to whom
information with regard to the inspections may be disclosed, and the types of
information that will be subject to such provisions. These powers are flexible given
the inspection regime will bring together different types of inspection and practices,
and will provide for the different permutations and combinations of inspections that
will be carried out by the persons and bodies under the joint inspection provisions.
As in examples above the Government recognises that these issues are significant
and has set out in the Bill that regulations under this section are to be subject to
affirmative procedure. This approach reflects that used under the Joint Inspection
of Childrens Services and Inspection of Social Work Services(Scotland) Act 2006
which has worked well over the past three years with no adverse comment
regarding parliamentary scrutiny.
The Government will also provide draft
regulations for the committee’s consideration prior to the commencement of stage
2 scrutiny in Parliament.
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Schedule 7, paragraph 2(2) – Power to vary the number of members of
SCSWIS
Schedule 11, paragraph 2(2) - Power to vary the number of members of HIS
Given that the powers as drafted permit the substitution of any minimum or
maximum number of members of SCSWIS and HIS, the Committee asks whether
or not it would be appropriate for a minimum and/or maximum number of members
within which the powers may be exercised to be specified on the face of the Bill?
The Scottish Government responds as follows:
The existing draft proposes a maximum and minimum limit of members of
SCSWIS and HIS based on our knowledge of the circumstances at this time and
what seems reasonable. We cannot know what the future circumstances are
which might require Ministers to alter those limits, so do not wish to impose an
arbitrary limit on the numbers at this point. However any change to Schedule 7
paragraph2(2) or Schedule 11, paragraph 2(2) would require a statutory
instrument which would be subject to due parliamentary process and to a
reasonableness test at that point. We feel that the current draft gives the required
flexibility with sufficient protection built in.
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ANNEXE B
Public Services Reform (Scotland) Bill at stage 1
Scottish Government Supplementary Response
When I gave evidence to the Subordinate Legislation Committee together with our
officials last week we undertook to provide a written response to three questions
raised by the Committee. I am sorry to have taken a few days to do so.
Section 10 of the Public Services Reform (Scotland) Bill
The Subordinate Legislation Committee has asked the Scottish Government
whether section 10 of the Public Services Reform (Scotland) Bill could clash with
the requirements for elected membership of health boards provided for in the
Health Board (Membership and Elections (Scotland) Act 2009.
The Scottish Government replies as follows:
It would not be open to the Scottish Ministers to undermine the electoral
machinery in the Health Board (Membership and Elections) (Scotland) Act 2009.
The election machinery and the balance of the membership of the boards are
designed as a democratic safeguard and would thus constitute ‘a necessary
protection’ for the public for the purposes of section 12(2)(b) of the Public Services
Reform (Scotland) Bill which could not therefore be removed.
Section 15 of the Public Services Reform (Scotland) Bill
The Subordinate Legislation Committee has asked the Scottish Government to
clarify the operation of section 15 in relation to section 10 powers.
The Scottish Government replies as follows:
Section 15 of the Public Services Reform (Scotland) Bill is designed to constrain
the way the powers in sections 10 and 13(1) of the Bill may be exercised in
relation in particular to any function of legislating (by subordinate legislation). The
primary constraint is that any such existing function can be transferred only to
Scottish Ministers (section 15(1)), the First Minster or the Lord Advocate. This is
designed to keep the function of legislating at the highest level, namely ministerial
level. Usually the function will be already at this level but not always.
Similarly if a new function of legislating is conferred it can only be conferred at this
highest level (section 15(1)). Such a conferral would of course be subject to the
other preconditions in section 12. Given that the object is to retain any legislating
function at the highest level, there is also a prohibition on the section 10 and 13
powers being used to delegate the legislating function (section 15(2)). This
provision is also consistent with the general rule of law that a power to make
secondary legislation cannot be sub-delegated.
Further restraints on legislating are contained in sections 15(4) to (6) which are to
do with the process of legislating. Any new function of legislating which is
conferred on the Scottish Ministers, the First Minister or the Lord Advocate must
be exercisable by statutory instrument subject to either affirmative or negative
resolution procedure. This means that Parliament retains control of any new
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function of legislating for which provision is made in an order under section 10 or
section 13(1).
Sections 15(7) and (8) also constrains the use of sections 10 and 13(1) in relation
to the functions of giving directions, appointing persons to an office and consenting
to anything, which in some ways are analogous in importance to legislating. Once
again these functions, if they are being transferred, must be transferred only to
Scottish Ministers (section 15(7)), the First Minster or the Lord Advocate. This is
designed to keep these functions at the highest level, namely ministerial level. In
the case of these functions, especially consenting, this may at present be in the
hands of a named official. The provisions mean that a transfer would trigger a
requirement for the consent to be given at a higher level than before.
Section 101 of the Public Services Reform (Scotland) Bill
The Subordinate Legislation Committee has asked the Scottish Government to
explain a) the rationale behind the Parliamentary procedure in respect of an order
under section 101 of the Public Services Reform (Scotland) Bill; and b) whether
the power in section 101(20 could be used to augment the powers in section 10.
The Scottish Government replies as follows:
a) Section 101 of the Public Services Reform (Scotland) Bill allows Scottish
Ministers by order to make consequential, supplemental, incidental etc provisions,
including ones which effect changes to enactments, instruments and documents
(section 101(2)). Orders which make provisions without changing enactments,
instruments or documents are subject to negative procedure, whereas ones which
do are subject to affirmative procedure.
This type of order-making power is not uncommon, especially where legislation is
making substantial changes to complicated areas of law and all consequences
cannot always be predicted or covered in advance at the primary legislation stage.
A recent example is section 225 of the Bankruptcy and Diligence (Scotland) Act
2007, which is more or less the same as the provisions in section 101 and is
subject to the same Parliamentary procedure. This rationale should perhaps have
been brought out in the delegated powers memorandum.
b) the Scottish Government does not think that the powers of section 101 could be
used to augment the powers in section 10. Section 10(6) itself provides that an
order under that section may modify any enactment, instrument or other
document, and contain such consequential, incidental, transitory or saving
provision as the Scottish Ministers consider appropriate. Unlike section 101 it
does not however contain power to make supplemental provisions.
The
Government does not believe that the power in section 101 could be used to add a
supplemental power to the order-making power in section 10, or indeed to make
any other substantive changes to the scope of the order-making power in section
10, as this would go well beyond what can be done by powers to make
consequential, incidental or supplemental provisions.

125


539


540

VOLUME 3 – ANNEXE F: FINANCE COMMITTEE ORAL EVIDENCE AND
ASSOCIATED WRITTEN EVIDENCE
18th Meeting, 2009 (Session 3), Tuesday 01 September 2009
ORAL EVIDENCE
Colin Miller, Public Bodies Policy Division, Scottish Government;
Ian Mitchell, Deputy Director: Public Bodies Policy – Scrutiny, Scottish Government;
Mike Neilson, Director, Scottish Government
John St Clair, Lawyer, Constitutional and Civil Law Divisions, Scottish Government
Legal Directorate; and
Fiona Tyrell, Legislative Change Leader, Scrutiny Bodies Project Team, Scottish
Government.
SUPPLEMENTARY WRITTEN EVIDENCE
Scottish Government bill team
19th Meeting, 2009 (Session 3), Tuesday 08 September 2009
WRITTEN EVIDENCE
FSB
Institute of Directors
Unison
Accounts Commission
Auditor General for Scotland
Board of Audit Scotland
CIPFA
ORAL EVIDENCE
Garry Clark, Head of Public Affairs, Scottish Chambers of Commerce;
Susan Love, Scottish Policy Manager, Federation of Small Businesses;
Neil MacCallum, Policy Consultant, Institute of Directors Scotland;
Lynn Henderson, Policy Officer, PCS Scotland;
David Moxham, Deputy General Secretary, Scottish Trades Union Congress;
Peter Ritchie, Chair of UNISON Scotland NDPB Committee, UNISON;
John Baillie, Chair, Accounts Commission;
Robert Black, Auditor General for Scotland;
Russell Frith, Director of Audit Strategy, Audit Scotland;
Don Peebles, Policy and Technical Manager, CIPFA.
20th Meeting, 2009 (Session 3), Tuesday 15 September 2009
WRITTEN EVIDENCE
Jo Armstrong
Richard Parry


541

Professor Colin Reid and Professor Janet McLean
Professor Chris Himsworth
Iain Jamieson
Aileen McHarg
Professor Alan Page
ORAL EVIDENCE
Jo Armstrong, Centre for Public Policy for Regions;
Dr Alison Elliot;
Richard Parry, Reader in Social Policy, School of Social and Political Studies,
University of Edinburgh;
Professor Colin Reid, Professor of Environmental Law, University of Dundee;
Professor Chris Himsworth, Professor of Administrative Law, University of
Edinburgh;
Iain Jamieson; Aileen McHarg, Senior Lecturer in Public Law, School of Law,
University of Glasgow;
Professor Alan Page, Professor of Public Law, University of Dundee.
21st Meeting, 2009 (Session 3), Tuesday 22 September 2009
WRITTEN EVIDENCE
Law Society of Scotland
Scotland’s Commissioner for Children and Young People
Scottish Information Commissioner
Scottish Human Rights Commission
ORAL EVIDENCE
Michael Clancy, Director of Law Reform, the Law Society of Scotland;
Tam Baillie, Scotland's Commissioner for Children and Young People;
Kevin Dunion, Scottish Information Commissioner; Professor Alan Miller, Chair,
Scottish Human Rights Commission.
22nd Meeting, 2009 (Session 3), Tuesday 29 September 2009
WRITTEN EVIDENCE
COSLA
Scottish Public Services Ombudsman
Scottish Council for Voluntary Organisations
Consumer Focus Scotland
ORAL EVIDENCE
Professor Lorne Crerar, former Chair of the Independent Review of Regulation,
Audit, Inspection and Complaints Handling of Public Services in Scotland; Douglas
Sinclair, former Chair of the Fit-for-purpose Complaints System Action Group;
Councillor Ronnie McColl, Spokesperson for Health and Well-being, COSLA;


542

Jon Harris, Strategic Director, COSLA; and Adam Stewart, Policy Manager,
COSLA;Jim Martin, Scottish Public Services Ombudsman; Lucy McTernan, Deputy
Chief Executive and Director of Corporate Affairs, Scottish Council for Voluntary
Organisations; Jennifer Wallace, Principal Policy Advocate, Consumer Focus
Scotland.
23rd Meeting, 2009 (Session 3), Tuesday 06 October 2009
WRITTEN EVIDENCE
West Dunbartonshire and Volunteering Services
Children 1st
Scottish Association for Mental Health
ORAL EVIDENCE
Martin Docherty, Policy and Research Officer, West Dunbartonshire Community and
Volunteering Services;
Anne Houston, Chief Executive, Children 1st; Carolyn Roberts, Research and
Influence Manager, Scottish Association for Mental Health. Nikki Brown, Deputy
Director, Creative Scotland, Scottish Government;
Colin Miller, Public Bodies Policy Division, Scottish Government; Mike Neilson,
Director, Scottish Government;
Shane Rankin, Head of Scrutiny Bodies Project Team, Scottish Government; and
David Reid, Assistant Director, Finance, Scottish Government.
SUPPLEMENTARY WRITTEN EVIDENCE
Scottish Government bill team
24th Meeting, 2009 (Session 3), Tuesday 27 October 2009
ORAL EVIDENCE
John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth;
Nikki Brown, Deputy Director, Creative Scotland, Scottish Government; Keith
Connal, Deputy Director, Public Bodies Policy Division, Scottish Government; Mike
Neilson, Director, Scottish Government; and Shane Rankin, Head of Scrutiny Bodies
Project Team, Scottish Government.
Other written submissions and correspondence
Alzheimer Scotland
Association of Scotland’s Colleges
Care Commission
Carers Scotland,Dr Jim Dyer
Equality and Human Rights Commission Scotland
General Medical Council
Highland Council
Hilary Patrick, Mental Health Law and Practice


543

HM Chief Inspector of Prosecution
HM Inspector of Constabulary for Scotland
HM Inspectorate of Education
Learning Disability Alliance Scotland
Lord President of the Court of Session
Mental Health Tribunal for Scotland
Mental Welfare Commission for Scotland
National Museums of Scotland and the National Galleries of Scotland
National Trust for Scotland
Office of the Scottish Charity Regulator
PCCS
Quarriers
Royal Society of Edinburgh
Scottish Environment Protection Agency
Scottish Natural Heritage
SCPA
Shetland Child Protection Committee
Social Work Inspection Agency
Society of Messengers-at-Arms and Sheriff Officers
SPCB
SPPA Committee
Traditional Music and Song Association of Scotland
UK Film Council
UK Information Commissioner’s Office
Universities Scotland
Voluntary Arts Scotland
Waterwatch Scotland
Letter from the Cabinet Secretary of Finance and Sustainable Growth 17 July 2009
Letter from the Minister of Environment to Rural Affairs and Enviroment Committee
25 September 2009
Letter from Minister of Public Health and Sport 20 October 2009
Correspondence between Finance Committee and Cabinet Secretary of Finance and
Sustainable Growth


544

1391

1 SEPTEMBER 2009

Scottish Parliament
Finance Committee
Tuesday 1 September 2009
[THE C ONV ENER opened the meeting at 14:00]

Decision on Taking Business in
Private
The Convener (Andrew Welsh): Good
th
afternoon and welcome to the 18 meeting of the
Finance Committee in 2009, in the third session of
the Scottish Parliament. I ask members and the
public to turn off their mobile phones and pagers,
please. I have received apologies from Linda
Fabiani.
Item 1 is a decision on whether to take in privat e
item 5, which is a further discussion on our
approach to stage 1 scrutiny of the Public Services
Reform (Scotland) Bill. Does the committee ag ree
to take item 5 in private, as I propose that we do?
Members indicated agreement.
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Public Services Reform
(Scotland) Bill: Stage 1
The Convener: Item 2 is evidence taking on the
bill at stage 1. As members know, although the
Finance Committee has been d esignated as the
lead committee on the bill, three other c ommittees
have been designated as secondary c ommittees
and will scrutinise sections of the bill that are
relevant to their remits. The Finance Committee
will therefore focus its scrutiny on part 1 o f the bill,
on simplification of public bodies, although we will
exclude the sections that deal with the Deer
Commission for Scotland and the Historic
Environment Advis ory Council for Scotland. We
will also consider part 2, on order-making powers,
part 6, on scrutiny and c hanges to the P ublic
Finance and Accountability (Scotland) Act 2000,
and the minor provisions in part 7. The committee
will also consider and report on the contents of the
bill’s financial memorandum, as we do with all
bills. We will have a separate evidence session on
the financial memorandum on 6 October.
I welcome Scottish Government officials t o
today’s introductory session. Mike Neilson is
director with responsibility for the simplification
programme; Ian Mitchell is deputy director of
public bodies policy scrutiny; Colin Miller is from
the public bodies policy team; John St Clair is a
lawyer from the constitutional and civil law division
in the legal directorate; and Fiona Tyrrell is
legislative change leader in the scrutiny bodies
project team—those are fair job titles, which we
could not include on your name-plates.
I start with a general question. The bill is only
one part of the Government’s wider public services
reform programme. Therefore, it would be useful
for the committee if you would set the bill in the
wider context of public services reform and give us
a brief update on the elements of the programme
that lie outside the scope of the bill.
Mike Neilson (Scotti sh Government): I will
make a start. I am relieved t hat your description of
what y ou will cover today was in line with what we
were expecting. That is a good start, and it means
that the right people are here.
The bill is the part of the overall simplification
programme that requires legislation; a lot of stuff
on simplification is going on elsewhere.
Simplification is one part of a broader approach to
public servic es reform, whic h is about simpler and
more effective public services that are aligned
behind the Government’s core purpose of
sustainable economic growth.
As the convener said, there is a wide range of
aspects of that broader approac h. I will outline one
or two. First, the national performance framework,
alongside the purpose, has a set of core
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outcomes, purpose targets and indicators, which
provide the framework for all public services in
Scotland. It has been a priority of Government to
ensure alignment across the public sector with that
framework. The Scotland performs website is the
public face of reporting on progress on the
national performance framework.
Secondly, we have a new relations hip with local
government and other local players, which is set
out not just in the local government concordat but
in the single outcome agreement process, which is
crucial. Single outcome agreements have been
established with all 32 local authority areas and
focus on delivery of local outcomes and
contribution to national outcomes. As I said, we
have a strong policy of aligning the work of all
those public bodies with the Government’s core
purpose and the key outcomes.
Beyond the individual sectors, we have a crosscutting efficient government programme with
targets of 2, 4 and 6 per cent over t he three years
of the spending review. We are broadly on target
on that. An important element within the
programme is our commitment to shared services.
Finally, there is the subject of the bill—the
simplification programme: reducing the number of
public bodies and simplifying the landscape—and
the linked approach of reducing t he regulat ory
burden and simplifying scrutiny.
That is an initial run over the ground.
The Convener: Simplification and quangos do
not necessarily go together. Quangos have been
remarkably resilient and keep reappearing as
opposed to submitting to quangocide. How have
you struck a balance bet ween transferred powers
and duties, the dissolution of quangos and the
creation of quangos?
Mike Neilson: The starting point for that must
be the Government’s purpose—the outcomes that
we are trying to achieve—and the range of
activities that is needed to achieve it. The
Government starts with the view t hat there needs
to be a justification for activities to be carried out
by a body other than local or cent ral Government,
but that there is a case for separate public bodies
for well-defined functions that would be more
effectively carried out at a degree of arm’s length
from the Government. An important point is that a
country of 5 million people, such as Scotland,
might need a different number of separate bodies
compared with the Unit ed Kingdom, which can
afford to build up more than one area of expertise
on a particular issue. In Scotland, we need to
ensure that we do not duplicate expertise.
That is the general approach to identifying when
we should have arm’s -length bodies and when a
function should be retained in local or central
Government.
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The Convener: We wish you well in that
process.
James Kelly (Glasgow Rutherglen) (Lab): I
thank Mike Neilson for his opening statement. I will
concentrate on the financial memorandum, which
outlines various costs and savings. It moves from
a cost-neutral position in 2013-14 to one in which,
thereafter, greater savings than costs will be
associated with the bill. For 2008 -09 to 2010-11, it
predicts savings of £1.642 million and costs of
£5.495 million. The 2010-11 budget will come up
for consideration in the course of this term. What
implications do the figures that are quoted in the
financial memorandum have for that budget?
Mike Neilson: The main costs probably relate t o
creative Scotland and the work on the proposed
health bodies. We anticipate that they will be
covered in the budget in future. On creative
Scotland, there is a clear commitment that
transitional costs will not eat into the core
spending.
The Convener: I remind the committee that we
will have a full evidence-taking session on the
financial memorandum on 6 October, so we will be
able to ask detailed questions at that point.
James Kelly: I appreciat e that, but it was useful
to get some background information.
One of Dr Dyer’s submissions indicated t hat,
because of the recession and the pressure on
budgets, it would be better not to proceed with the
Public Services Reform (Scotland) Bill at this time,
given that there will be greater costs than savings
up to 2012-13. Dr Dyer put the case that it would
be better to suspend the bill until t hen, rather than
to take on the issues now. Can you give us your
view on that ?
Mike Neilson: There is a twofold reaction to
that. First, the bill is not primarily a cost-saving
exercise; it is about more effective public services.
However, we expect savings to emerge, as the
financial memorandum sets out. We do not
anticipate that the financial position of the public
sector will improve even over the short timescale
that you mention. We need to spend to save in
order to deliver a simpler and slightly leaner public
sector, although it will take time.
My second point, which I am sure the committee
will come on to, is about the bill’s enabling powers
for making structural changes, which are import ant
in the broader context of tight er finances and the
need to respond quickly.
Jackie Baillie (Dumbarton) (Lab): I wish t o
explore with Mr Neilson—or indeed anybody
else—why you have arrived at a reduction target
of 25 per cent.
Mike Neilson: That is a really good question.
The purpose of the simplification programme is not
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simply to reduce the number of public bodies; it is
to have simpler and more effective public services.
The 25 per cent figure is, in many respects, a
symbol and indicat or of the degree of change that
the Government has been looking for, based on
an initial review of the overall s hape of the
landscape. The Government is committed to
hitting the 25 per cent t arget because it is a broad
measure of the extent of simplification that is
needed and justified.
Each individual proposition has a justification on
its own merits. There is a degree of diversity
among the range of proposals, which I think the
committee has spotted. Each proposal has a
different balance of justifications. Some of them
involve bringing policy and delivery closer
together; some of them are about getting better
strategic leadership; some of them are about
getting synergies in expertise. The 25 per c ent
figure is the symbol of ambition, as well as being a
target.
Jackie Baillie: I am glad that you have clarified
that. Symbols and targets are different things in
Government. I am clear t hat 25 per cent is a firm
target, which the Government is driving towards,
and t hat it illustrates the extent of its purpose. The
Government will be held to account on that.
You have supplied a very helpful document,
―Public Services Reform: Simplification and
improvement update – May 2009‖. The executive
summary contains a useful t able, which states the
baseline total of public bodies. My understanding
is that, leaving aside the reductions to justice of
the peace advisory committees, the bill proposes
eight simplifications—a reduction of eight bodies.
Is that correct?
Mike Neilson: Yes.
Jackie Baillie: In effect, however, you are
looking for a further 45 reductions beyond what
you have done through Executive action. Is t hat
correct?
Mike Neilson: I will need t o check this carefully,
but I think that the reduction of eight that you are
talking about is included in the 45.
Jackie Baillie: Yes, it is—sorry. I should have
made that clear. However, in effect, you had
delivered 11 as of May and you seek to deliver
another 45. We have agreed that eight will come
forward through the bill. My question therefore
relates to where the other 37 bodies will arise. My
understanding is that a key part of the proc ess is
that you hope to deliver a reduction of 31 bodies
with the implementation of the children’s hearings
(Scotland) bill, which I understand has been
delayed by at least a year, although it will possibly
be introduced in March 2010. I am slightly nervous
about your achieving your objective, given that
people on children’s panels—and, indeed, people
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in local authorities across Scotland —felt that it
was most undesirable to move away from local
children’s panels to a central body; that was the
basis of their distress and the representations,
hence the delay in the bill.
Will
the
Government
listen
to
thos e
representations and move back from its position of
abandoning all 32—as it happens—local children’s
panels, or will it ignore the outcry and deliver the
numbers that you require to meet the target? I am
curious about how you will achieve that reduction,
which matters so much to your delivery against the
Government target.
14:15
Mike Neilson: I am not sure that I accept the
choice that you gave at the end. The picture from
the Government’s perspective is that the bill is an
incredibly important piece of legislation but that a
number of concerns have been raised, so it is wise
to provide further time to address those concerns
and discuss them wit h the stakeholders who
raised them, in order that we have broad support
for going forward. The intention remains to go
forward with the broad approach of a single body.
We would expect to have royal assent in the
course of 2010.
Jackie Baillie: If I may, convener, I want to
come back at Mr Neilson on that. I have not been
absolutely close to t his issue, but I have received
representations on it from c onstituents. The
fundamental concern of the draft children’s
hearings (Scotland) bill is the removal of children’s
panels. If t he Government is delaying simply to
spend more time convincing people, that is one
thing. However, if the delay is to address the
policy issue, does that not give you a difficulty? If
you proceed as planned, you may get the bill
passed. However, will you get enactment and
implementation by April 2011? Or are you refining
your pledge into something perhaps more realistic
that will appear post April 2011?
Mike Neilson: There were quite a lot of
hypotheticals in there. It is important to say t hat
the Government’s proposal remains as it is and
that we will make every effort to implement it by
April 2011. Clearly, the critical issue is to have an
effective system that delivers on the outcomes.
We come back to the overall discussion in that
regard, because it is the outcomes that are critical.
Jackie Baillie: Just for my sake, and for clarity
for the record, you are saying that you can achieve
the target by April 2011.
Mike Neilson: I am saying that the Government
decided to provide more time to ens ure that the bill
is good legislation and that the system is effective.
We are still aiming for April 2011, but we
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recognise that the timescale is a lot tighter than it
was originally.
Jackie Baillie: I am a simple person and I
simply want to know whet her you will achieve th e
target by April 2011, given the constraints that you
operate under.
Mike Neilson: As I s aid, we will make every
effort to achieve that target, but the overriding
requirement is to have a system that is robust and
commands support.
Jackie Baillie: Thank you, convener.
The Convener: I am sure that you will pursue
that in other places.
Derek Brownlee (South of Scotland) (Con):
The bill is certainly long and, given some of the
evidence that we have received, it is controversial
in parts. However, if we leave aside for the
moment part 2, the Chartered Institute of P ublic
Finance and Accountancy has commented t hat
the bill would not reform public services as we
might think that it would simply from the title and
that it represents only a tentative step towards
reform and simplification, and a missed
opportunity—that struck a chord wit h me.
Is there any inclination in the Government’s
broader public services reform agenda to go
beyond what is already in the public domain and in
the bill, and not just to reduc e the number of
bodies but to take cost out of the business of
government and effect more far-reac hing reform of
public services?
Mike Neilson: Given the tight financial climat e
that we are moving rapidly int o, there is no doubt
that the delivery of public services that are more
cost effective will be high on the agenda. The
overall simplification programme is the core of the
Government’s plans for structural change. In using
the enabling provision—we can talk a bit about
that—other s pecific propos als are likely t o come
forward. It will be for ministers to take a view, over
time, on t he role of structural change alongside all
the other aspects of public services reform t hat we
are talking about, including shared services and
efficient Government, in order to get a public
sector that can operate within a tight er financial
environment.
Derek Brownlee: Clearly, some of the
proposals that you allude to will not be work ed out
until and unless the bill bec omes an act. However,
a range of possibilities must have been considered
in order to get you to the position in which you
thought that it was worth bringing them forward as
primary legislation. Are all the proposals that are
at a relatively advanced stage included in the
estimates that you make for the longer term
savings that might arise as a result of the bill?
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Mike Neilson: If I have understood the question
correctly, we have not included in the financial
memorandum savings as a result of any future
changes that might come under the enabling
power. However, what we are proposing here
would mean that that information would be
available in the case of each proposal that comes
forward.
Derek Brownlee: But that is not included in the
figure in the financial memorandum. That is
helpful.
David Whitton (Strathkelvin and Bea rsden)
(Lab): I am interested in what you said about this
not being a cost-saving exercise. I would have
thought that cutting the public sector by 25 per
cent would be a cost-saving exercise, yet—if I am
right—in 2013-14, the savings are £3.8 million.
That does not seem like an awful lot for taking out
a quarter of the public sector.
Mike Neilson: I repeat that this is not primarily a
cost-saving exercise; it is about a simpler and
more effective public sector landscape to deliver
services, which will also generate financial
savings. I think that the figures to which you refer
relate t o what is in the bill, whic h is a subset of the
simplification programme. If you look at the
programme document that Ms Baillie referred to
earlier, there are figures for the o verall picture,
which is more like bet ween £36 million and £40
million of on-going savings annually from about
2013.
David Whitton: My colleague Mr Kelly
mentioned the Government’s budget for 2010-11,
which the committee is also considering. E vidence
that we have received about that says that 50 per
cent of expenditure for t he Government is in
salaries and pensions and the like for Government
staff. It is laudable that the Government says there
will be no compulsory redundancies, but if you are
going through such an exercise, surely jobs must
be being taken out of the public sector.
Mike Neilson: As you say, there
commitment to no compulsory redundancy.

is

a

David Whitton: Sure, but the jobs will be taken
out of the public sector at the end of the process.
Mike Neilson: The programme can be delivered
without compulsory redundancy—
David Whitton: But not wit hout job losses.
Mike Neilson: Any job losses would be through
redeployment, natural wastage or, in some cases,
voluntary redundancy.
David Whitton: Do we have an overall figure for
what you are looking to achieve by that?
Mike Neilson: We do not think that it would be
right to have a job reduction target.
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David Whitton: Okay. I t hought that we might
have expected to see a figure that would indicate
to the public what will happen to their services.
Mr Kelly also asked about Dr Dyer’s views. Dr
Dyer said that because the savings are so little,
now is not the time to be cutting the public sector.
Indeed, I t hink that the Cabinet Secretary for
Finance and Sustai nable Growth has been
berating people for s aying that there should be
cost savings in the public sector. How do you
answer Dr Dyer?
Mike Neilson: If Dr Dyer’s proposition is that we
should not make the changes because we are in a
tight financial situation, we do not go along with it.
The changes are desirable in the context of
improving public services; they would also deliver
some financial savings, so we should not hold off
on making them.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): When Mr Whitton asked about
head count, you said that there is no global figure.
Is the exclusion of s uch a figure a policy position?
Is head count for employment in the public sector
in Scotland irrelevant to the simplification process,
or do you expect a reduction in employment in the
public sector as a result of the process?
Mike Neilson: Do you mean in respect of the
simplification programme itself?
Jeremy Purvis: Yes.
Mike Neilson: The key is the overall financial
climate. Employment in the public sector is
primarily being determined by the overall financial
context, with tighter budgets. The savings that we
are talking about are not necessarily cuts in
budgets. Some of the s avings can be redeployed
elsewhere to allow a better level of service
provision. I do not think that we can translate
those savings into specific figures for jobs.
Jeremy Purvis: I do not want to put words int o
your mouth, but it sounded like you were saying
that there is no policy intention that the head count
for employment in the public sector in Scotland will
go down as a result of the simplification process.
Mike Neilson: That is not one of the drivers of
the simplification process.
Jeremy Purvi s: A re mechanisms in place for
monitoring employment? Official statistics for
employment in Scotland that came out in March—
shortly before the simplification programme
began—s howed an increase of more than 2,000 in
employment in executive agencies, non -ministerial
departments, public corporations, executive non departmental public bodies, advisory NDPBs,
tribunals, commissioners
and
ombudsmen,
national health service bodies and other significant
national bodies. That is your tracker when it
comes to the simplification proc ess.
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I do not know whet her the figures have been
updated since March, when the statistics showed
that the overall head c ount was going up. The
thrust of what is being presented is that the public
sector is being slimmed down because there are
fewer bodies, but if the bodies are employing more
people we will not have a smaller public service in
Scotland.
Mike Neilson: I understand that there was an
update on the numbers in June and that there will
be another update in S eptember. A critical point
about the numbers is that the growt h in the broad
category that you identified is more than explained
by the presence of NHS bodies in that category. If
we take out the NHS bodies, we will find that there
has been a modest reduction.
Jeremy Purvis: Is the NHS excluded from the
Government’s simplification process?
Mike Neilson: It is not excluded.
Jeremy Purvis: Why is that point relevant,
then?
Mike Neilson: B ecause one aim of the
simplification process is to move activity into frontline service delivery. A slimmer and more
effective—
Jeremy Purvis: That can apply to the NHS as
much it does to anywhere else.
Mike Neilson: If you consider the NHS figures,
you will find t hat it is front-line services that have
grown—that is well-t rodden ground elsewhere.
Jeremy Purvi s: When it comes to changing
Scottish Enterprise, for example, why would the
argument not be used that more res ourc es are
being directed to front-line services and there has
been a reduction in jobs ? That is the information
that is presented on Scottish Enterprise.
14:30
Mike Neilson: Well—
Jeremy Purvis: Shall I ask another question?
You can think about that one and come back to
the committee if that is appropriate.
The Convener: If y ou want to, you can respond
to the committee in writing.
Jeremy Purvis: Has any external or objective
mechanism been put in place to gauge the
success of the simplification process against its
stated objectives? I will give an example. It is just
short of two years since the decision to get rid of
the local ent erprise companies was announc ed.
What mechanisms has the Government put in
place to gauge whether that has been a success?
Mike Neilson: I think that the answer to your
question is that we have been looking at the
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matter in terms of the individual changes
concerned and that we would have to follow up by
giving you more detailed information about the
way in which the enterprise networks or others
have measured their success. There has been
substantial progress in refocusing the enterprise
networks.
Jeremy Purvi s: My question was about what
mechanisms you have put in place. Page 24 of the
Government’s updat e document from May states:
―The refor ms to SE and HIE have resulted in a greater
focus on activities that should have the greatest economic
impact‖.

What mechanisms have you put in place to judge
whet her that is the case?
Ian Mitchell (Scotti sh Government Strategy
and Ministerial Support Directorate): In part,
that is achieved through the processes that are
already in place—the operational planning
process, the corporate planning process and our
efforts to foc us public bodies more on outcomes
rather than processes—so at an individual level
performance is being gauged through the
operational planning processes. I reiterate the
point that was made previously, which is that we
do not at this stage have a more global
assessment of how the simplification process has
benefited a range of bodies.
Jeremy Purvi s: B ut it has been t wo years sinc e
the decision was announced. How are we to judge
whet her the bill will be effective given that you are
not even judging what you announced two years
ago as a success in comparison with the
arrangements that were in plac e beforehand?
Mike Neilson: We should perhaps examine the
issue in the context of a particular organisation.
The aim with the enterprise networks has been to
focus on the areas where there is the greatest
potential for growth. None of us here is a specialist
in that area of business, but processes are in
place that are intended to judge whether that
approach is having an impact.
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how effective or otherwise we are being in meeting
the national outcomes. In that context, two years is
not a massive amount of time. Scottish Enterprise
is working in a grouping with VisitScotland,
Highlands and Islands Enterprise and the
Government to assess its contribution to issues
such as productivity. That is medium -to-long-term
work, and the process is also in place. Scottish
Enterprise’s contribution to that will benefit from
the leaner structure, to which you refer, that has
been achieved. There are processes in place.
Jeremy Purvi s: Yes, but would it have been
more accurat e to say, ―the reforms to Scottish
Enterprise may result in a greater focus‖ rather
than that they
―have resulted in a greater focus‖?

In my constituency, since the abolition of Scottish
Enterprise Borders, there is greater confusion, a
lack of clarity and not the right kind of framework.
That is my judgment as a local member; what
mechanism does the Government have in plac e to
judge it?
Mike Neilson: We will follow up in writing your
question on the assessment that was made on the
enterprise network and the justification for the
sentence that you quote.
The Convener: Will you clarify whether the 25
per cent by which public and scrutiny bodies will
be reduced is an aspiration or a guiding concept?
How do you respond to Dr Dyer’s point that a
―Much better and safer‖

way to proceed
―is a pragmatic approach w hich identifies unhelpful and
wasteful overlap of functions or excessive scrutiny‖

and which would allow s ensible adjustments to be
made?

―have resulted in a greater focus‖,

Mike Neilson: As I said in response to an earlier
question, the 25 per cent is a symbol and a driver
for change. Experience has shown that there is a
lot of inertia in the system, which makes it difficult
to take action to reduce the number of public
bodies. The actual programme is based on an
assessment in each individual case of the benefits
through improved services and potential savings.
Each individual proposal or project has been
justified on its own merits, but it is important t hat
there is an overall driver for change in the 25 per
cent target.

and I am asking what mechanisms you have in
place to judge that. The document makes the
statement in the past tense. Was it just a guess?

The Convener: Do you understand the concern
about the 25 per cent figure, as opposed to the
flexibility that you outline, driving everything else?

Ian Mitchell: As I said, the mechanisms for
determining how efficient or otherwise Scottish
Enterprise has become as a result of those
changes are through the operational planning
process. There is a process in place to consider

Mike Neilson: I am saying that the 25 per cent
figure was based on a broad assessment of what
could be achieved and is now embodied in a set of
specific proposals, each of which is justified on its
own merits.

Jeremy Purvi s: I know that you are not officials
in the enterprise department, but as fa r as I am
aware you are running the improvement process,
so you are the right officials to gauge whether the
restructurings are in place. I am quoting from your
document, which states that the reforms
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Joe FitzPatrick (Dundee West) (S NP): One
complaint that we hear as elected members—or,
certainly, that I hear as an elected member—from
front-line providers, particularly local councils, is
that they are overinspected to t he point that the
inspections affect front-line services. Will you give
us a flavour of how the proposals to change
scrutiny might reduce that overinspection but
ensure that we inspect appropriately to make
certain that our front-line servic es deliver?
Ian Mitchell: In P rofessor Crerar’s review of
scrutiny and the parliamentary debat e that
followed it, there appeared to be a consensus that,
first and foremost, we must maintain independent
assuranc e of services. That was not up for grabs.
However, it was also agreed that the system of
scrutiny that had built up over the past 10 years
was disproportionate, that it was not particularly
joined up and that there was a burden on s ervice
providers—local government in particular was
cited in that regard.
I will outline what more is happening on t hat.
Some of the proposals in the bill attempt to tackle
the duplication and overlap. The new bodies for
health, social work and social care and the
mergers that are proposed in those areas simplify
the landscape of scrutiny bodies. The landscape is
not covered entirely by measures in the bill:
another seven bodies have been dealt with out with
it.
The important point is that simplifying scrutiny is
about not only the number or structure of bodies
but the way that scrutiny is conducted. There are a
number of important projects under the scrutiny
improvement programme. I will cite one: the role
that the Accounts Commission has been given to
improve co-ordination of, and act as a gatekeeper
for, the scrutiny of local government.
The Accounts Commission is developing a
shared risk assessment so that all the bodies that
impact on local government can plan together, and
a single corporate assessment because it was
thought that the corporat e parts of local
government or health boards, for example, were
bearing the brunt of several scrutiny visits. That
approach is beginning to bear fruit. The Accounts
Commission group’s last report shows a 25 per
cent reduction in scrutiny contact and, I t hink, a 23
per cent reduction in scrutiny visits over the past
two-year period. It is not all about structural
change and simplifying the landscape; it is also
about how we conduct scrutiny. That is an
example of a key project.
David Whitton: I am sure that Mr Neilson and
his colleagues are aware that the part of the bill
that rec eived most comments was part 2, which
deals with order-making powers. You managed to
upset the Lord President of the Court of Session
among others. How was schedule 3 drawn up?
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Mike Neilson: The basis of the list in schedule 3
was the original 199 national public bodies at the
beginning of 2007, when the overall review of the
landscape took place. We saw those bodies,
which vary widely, as part of the public bodies
landscape at that time.
David Whitton: Far be it from me to be the
great protector of all our parliament ary
commissioners, but you managed to get most of
them to say that they were unhappy with their
inclusion in that list. The Scottish Human Rights
Commission,
Scotland’s
Commissioner
for
Children and Y oung People and indeed the
Scottish Information Commissioner are unhappy at
being included in it. All of them claim that they
should not be included because they are under the
direction of the Scottish Parliamentary Corporate
Body. What do you say to them?
Mike Neilson: Do you mind if I say a bit about
the order-making powers in general terms before I
come to that question?
David Whitton: Please do.
Mike Neilson: From a Government perspective,
the order-making powers are meant to be an
additional parliament ary mechanism for making
structural changes to public bodies in a relatively
rapid way without having to wait for primary
legislation. In the current context in which the
Government is looking to align all the activities of
public bodies with its purpose, much can be done
without legislative c hange as it looks at particular
areas, but what is proposed in the bill provides
opportunities when legislative change is needed.
The approach has benefits. First, cost savings
can be got through as quickly as possible in a
difficult financial environment. Secondly, long
periods of uncert ainty for organisations are
damaging. Waiting for a primary legislation slot
and a suitable bill can take a long time, and the
purpose is to allow speedy decision making. A lot
can be done when reviews of particular areas are
carried out, but modest things sometimes require
primary legislation, and things can be held up.
That is part of the logic behind what has been
proposed.
We have put in place relatively wide definitions
so that we can trans fer and modify functions. We
did that because it is difficult to predict exactly
what shifts will be needed. We have established a
strong affirmative procedure that includes
requirements for c onsultation and for full
explanations of why something is justified, and a
set of safeguards that are intended to ensure that
necessary protections are not removed and that
the power is not used in a way that is inconsistent
with the body’s general objectives.


551

1405

1 SEPTEMBER 2009

14:45
You mentioned the Lord P resident’s position.
We have relatively wide coverage, wit h careful
safeguards, to allow the changes that we are
talking about to be made, but the safeguards will
apply in a way that respects the independenc e of
the judiciary, for example, because that is a
necessary protection and a core purpose of the
body. We are carefully considering all the
comments that have been made on the provisions,
but we think that the safeguards provide a strong
degree of response to concerns about
independence and so on.
David Whitton: I hear what you are saying, but
it is not as if the Parliament has been
overburdened wit h a legislative programme during
the past couple of years—notwithstanding what
the First Minister will say later this week. If some
of what is proposed is just minor tweaking along
the way, it could have started already.
I am sure that this would be an unintended
consequence, but much difficulty seems to centre
on people thinking that ministers will take back
power from some bodies. That is what HM
inspectorate of constabulary for Scotland, HM
chief inspector of pros ecution in Scotland,
Alzheimer Scotland and indeed the Lord P resident
are s aying. Is there room for change? Will you
have to listen again to what those people are
saying and amend schedule 3?
Mike Neilson: There is a clear rationale and
there is a set of safeguards, but of course we will
look carefully at the range of comments that have
been made and we will talk t o a number of the
bodies about how their particular situation fits in, to
reassure them and to identify issues.
The Convener: You can see that sensitivity is
required in balancing efficiency and democratic
safeguards. Commissioners and ot hers guard their
independence jealously, which is important in a
democratic system. A balance must be struck:
safeguards must be effective and a Government
cannot act excessively towards people who should
be independent on our behalf.
Mike Neilson: On the parliament ary bodies, we
had a cert ain amount of difficulty with timing, in
that the Parliament’s Review of SP CB Supported
Bodies Committee was considering some of the
issues in parallel. We had to finalise the bill in
advance of that committee’s consideration being
complete. We have had correspondenc e with the
Parliament on the area, which is clearly linked to
the specific responsibility of the Parliament for
bodies. In particular, we will listen carefully to the
view that the Scottish Parliament ary Corporate
Body takes.
Jeremy Purvi s: Part 2 would confer on the
Scottish ministers powers to make changes to
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persons and their functions in respect of listed
bodies. Is that correct? What preconditions or
protections would apply if ministers wanted to
remove the functions of a person who was
appointed by anot her body, thereby in effect
making them obsolete? For example, would the
bill allow the functions of someone appointed by
Parliament to be changed substantially?
Mike Neilson: The critical point is that there
would be a parliamentary procedure. For any
changes to be made there would have to be an
affirmative res olution of the P arliament. The
situation that you describe was certainly not
envis aged when the powers were being drawn up.
Jeremy Purvis: I apologis e—I missed that the
affirmative procedure would have to be us ed.
Where in the bill is that?
Mike Neilson: It is in section 20, on procedure.
Jeremy Purvis: E ven with a debate, the bill
would give ministers the power. That would be
within the scope of the bill.
Mike Neilson: It would be in the scope of the bill
to do what?
Jeremy Purvis: Under ―Improving the exercise
of public functions‖, section 10(3)(b) includes the
power to bring forward an order to change a
person who has been appointed by another body
or to change their duties, for example a
commissioner who has been appointed by
Parliament. Would it be within the scope of the bill
to bring forward an order in that regard? As you
know, the P arliament makes nominations to the
Queen for certain appointments. I assume that
they would c ome under the scope of the bill. What
preconditions would prevent the use of t he order making power?
Mike Neilson: The bodies are in the scope of
the bill. The c ore preconditions are ―efficiency,
effectiveness and economy‖. There is also the
need to be ―proportionate‖ and for changes to
maintain t he ―necessary prot ection‖. Those are the
main preconditions. One would have to look at
how the safeguards apply in each case. The core
point is that ministers would have to comply with
the preconditions and that there would need to be
an affirmative resolution of the Parliament in order
to make such a change.
Jeremy Purvi s: I am sure that any Government
would explain why it was doing something, but my
point is about what would be within the scope of
the legislation. I want to know whet her any
precondition would prevent, for example, a
commissioner or a parliamentary appointee being
removed from office or having the functions of
their office changed so substantially that, in effect,
their offic e was rendered obsolete.
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Mike Neilson: The power could not be used in
the first example. In the second, in practice it
would be very difficult to use it to change a set of
powers with related protections if there were no
good reason for doing so.
John St Clair (Scotti sh Government Legal
Directorate): If you are thinking, for example, of
an official who has been given the role of
protecting children’s interests, human rights, a
freedom or civil rights, it would not be within the
scope of the order-making power to whittle down
their function in any way, but it would be within the
power t o transfer the function with all its
protections to another body. For ex ample, in
England, under the Equality Act 2006, several
commissions that used to deal with equality
issues, human rights, race relations and so on
were amalgamat ed into the Equality and Human
Rights Commission. All the protections that were
implicit in the former bodies were retained in the
new commission.
Jeremy Purvi s: That is a good example, except
for the fact that all of those bodies were c hanged
by primary legislation. My question relates to the
commissioners t hat the Scottish Parliament has
established and the bodies that are included in the
Government list, all of which were established by
primary legislation. If the Government decided t hat
the efficiency and effectiveness of the public
sector would best be served by the children’s
commissioner’s functions being wrapped up into
the Scottish Public Services Ombudsman, it would
be within the scope of the bill to do that by order.
Primary legislation would not be required. That is
part of the concern that has been expressed by
many of the bodies that have submitted evidence
to us. Your ex ample relates to bodies that were
changed by primary legislation, with proper pre scrutiny and then a full scrutiny process, whereas
any orders under the bill would be subject to much
less scrutiny, even under the affirmative
procedure. Is that not the case? Do you
acknowledge those conc erns?
Mike Neilson: The proposed power has a lot of
safeguards. It is an additional mechanism that will
allow us to make changes without requiring the full
parliamentary process of primary legislation. It
provides for a rather quicker process for more
modest matters. Ultimat ely, it would be for the
Parliament to judge whether anything that came
forward was suitable for that avenue or for primary
legislation. That is a critical part of the overall
picture.
The Convener: Did you wish to contribute on
that point, Mr St Clair?
John St Clair: No.
The Convener: Have you finished, Mr Purvis?
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Jeremy Purvi s: I have a furt her point to make,
but not on this part of t he bill—you might wish to
keep to it.
The Convener: Jackie Bailli e has been very
patient.
Jackie Baillie: I am a model of patience—what
can I say?
I wonder why you did not consult on the power
before introducing the bill.
Mike Neilson: The aim is to consult on
proposals individually. We see our proposition as
relatively clearly defined, and we are now carefully
examining the material that came in during the
summer.
Jackie Baillie: Sure, but I would have thought
that it is much better to include people —either to
reassure them or to listen to their fears—at an
early stage, rather than at stage 1. P erhaps, with
the benefit of hindsight, pre-legislative consultation
would have been desirable in this case.
Mike Neilson: We have had a range of
consultations on different aspects of the bill, and
we have tried to get them all on the same
timescale. That has had an impact.
Jackie Baillie: But would it be fair to say that
there has been none on the proposed power t hat
we are discussing—unless I have missed it?
Mike Neilson: Yes.
Jackie Baillie: So there has been none. Okay.
There might be a valid reason for this, but I am
not sure what it is. You have included t he Scottish
Futures Trust and Skills Development Scotland,
neither of which was created under primary
legislation. Why are they on the list?
Mike Neilson: They were on the original list of
199 organisations becaus e they are significant
bodies. At some future date, functions might be
transferred to or from them. The judgment was
taken that we should include them at the outset,
because of their significance. There is provision to
add or remove bodies from the list in the future, so
there is a degree of flexibility at the margins.
The Convener: You had a further point to make,
Mr Purvis.
Jeremy Purvis: Yes. In fact, it is connected to
the Scottish Futures Trust, and goes back to the
question of how the Government presents
information. In the update document that you
published in May 2009, one of the bodies that the
Government baselined was NHS hub procurement
Scotland. Correctly, the document says:
―after consideration of options th e Scottish Government
decided that a separate organisation w as no longer
needed.‖
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It is now fully up to the Scottish Futures Trust t o
take that proposed organisation’s work forward.
When we had represent atives of the Scottish
Futures Trust in front of the committee, they
explained that their budget increase of more than
£2 million was due to the transfer of staff who
were delivering hub procurement Scotland’s
functions within Government to the Scottish
Futures Trust. However, a net saving is shown
against hub procurement Scotland. How accurate
is that? What mechanisms exist to judge whether
there is a net saving if the functions of a body are
transferred to another body—which, coincidentally,
has had an inc reas e in budget that is not part of
the simplification process?
15:00
Mike Neilson: At the outset, both NHS hub
procurement Scotland and the Scottish Futures
Trust were on the list of 199 public bodies, which
explains the effect on the numbers. Admittedly, in
this particular case, we would need to come back
to the committee on where exactly the net savings
come from. The savings t end to come from
savings in governance and the administrative
costs of running a separate organis ation, but I
cannot say whether that is the case here.
The Convener: If there are any further
clarifications, please do not hesitate to c ome back
to us in writing.
The last question will be from David Whitton.
David Whitton: The Cabinet S ecretary for
Finance and Sustainable Growth sent us a helpful
letter about possible Government amendments at
stage 2. Can we be brought up to speed on where
we are with the amendments on t he leasing of
forestry, on the Mental Welfare Commission and
on the proposed changes to the Charities and
Trustee Investment (Scotland) Act 2005?
Mike Neilson: The intention is still to lodge
stage 2 amendments on the leasing of forestry
land to local communities along the lines set out in
the cabinet secretary’s letter. Likewise, we still
intend to lodge tidying-up amendments on the
health, social work and s ocial care bodies. On the
Mental Welfare Commission, there is on-going
consultation that will end in September. In the light
of that consultation, ministers will decide whether
to lodge amendments at stage 2 to include the
Mental Welfare Commission in the bill.
David Whitton: That brings us back to Jackie
Baillie’s comment that a bit of c onsultation
beforehand might have saved the Government
some grief.
The Convener: That is a statement rather t han
a question. I think that our questions are now
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finished. Do members of the panel wish to make
any last comments?
Mike Neilson: I am conscious that the
committee is dealing with a rat her complex
process. If any points arise as the committee
brings together all the material, we will be very
happy to help.
The Convener: That is appreciated. I thank our
witnesses for their presence today and for their
evidence. I will suspend the meeting for a second
or two while the witnesses leave.
15:02
Meeting suspended.
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Finance Committee
Scottish Parliament
EH99 1SP

___
5 October 2009

Dear Mr Welsh
PUBLIC SERVICES REFORM BILL
When I gave evidence to the Committee on 1 September, I undertook to respond in writing to
questions from Jeremy Purvis MSP about enterprise networks and hub procurement
Scotland. I am sorry not to have replied sooner.
Mr Purvis asked, first of all, what mechanisms had been put in place to gauge the success of
the simplification process against its stated objectives, specifically in relation to the local
enterprise reforms.
The enterprise network reforms were intended to allow Scottish Enterprise (SE) and
Highlands and Islands Enterprise (HIE) to focus on activities that should have the greatest
economic impact and will therefore enable both bodies to maximise their contribution to
sustainable economic growth. They are doing so in the context of the Government
Economic Strategy which sets out a clear purpose for both the Government and its public
bodies and provides a basis for close collaborative working towards that purpose. This
context, focusing the public sector collaboratively on achieving increased sustainable growth,
is very different to the preceding arrangements under which SE and HIE operated.
Both Scottish Enterprise’s and Highlands and Islands Enterprise’s operations will be subject
to independent review by Audit Scotland, as well as by the Scottish Government under the
terms of their respective Management Statements
Mr Purvis also pointed out that the Simplification Update published in May 2009 showed a
net saving of £150,000 for hub procurement Scotland, and asked if this was accurate given
the evidence the Committee had received from representatives of Scottish Futures Trust
(SFT) that the SFT’s budget had increased by more than £2m to reflect the transfer of staff
who were delivering hub procurement Scotland’s functions.
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The saving of £150k over the years 2008-13 arises from the decision to incorporate the
responsibility for the delivery of hub within the Scottish Futures Trust and not to set up a
separate National Joint Venture for hub. The saving simply relates to the marginal costs and
overheads of setting up and operating a separate hub company rather than using SFT.
The direct costs of the Programme Delivery Office within SFT running the hub initiative
(£1.2m in 2009-10 and £850k in the three years thereafter) are unaffected by the location of
the function. The increase in SFT’s budget that Mr Purvis refers to, is simply the reallocation
to SFT of this additional Programme Delivery Office budget to enable them to establish the
office, a mixed team of people from legal, financial and technical backgrounds who will drive
the programme forward. Mr White, Chief Executive of SFT explained this in his evidence to
the Committee on 16 June. This increase is in line with agreed projections to reflect the fact
that two pathfinder territories (South East and North of Scotland) will be in their procurement
phase in 2010-11.
Yours sincerely

MIKE NEILSON
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Federation of Small Businesses Scotland
Introduction
The Federation of Small Businesses (FSB) is Scotland’s largest direct-member
business organisation, representing almost 20,000 members. The FSB campaigns
for an economic and social environment which allows small businesses to grow
and prosper.
While the Federation has not been involved in wider debate on reform of public
services, we are pleased to submit comments regarding the potential for the Bill to
reduce the regulatory burden on businesses.
General Principles
The FSB broadly welcomes the content of the Bill. Its provisions appear to build on
existing work and should help to simplify the public sector landscape, as well as
drive greater efficiency in public services.
In our submission to the Committee’s Strategic Scrutiny of the Scottish Budget
inquiry (April 2009), we indicated that future spending constraints would
necessitate greater efficiency in the operation of public services as they interact
with business. In particular, we suggested that there was scope at local authority
level to engage with the better regulation agenda. The Bill therefore acts as a
timely opportunity to consider opportunities in this area.
Part Two – Order-Making Powers
The FSB supports the order-making powers in the Bill.
Such powers, in relation to improving the exercise of public functions, are
necessary to ensure a modern, fit-for-purpose regulatory regime; although we
echo comments submitted by other organisations regarding the importance of
preconditions.
The introduction of order-making powers mirrors developments which have taken
place in UK legislation, most notably in the 2006 Legislative and Regulatory
Reform Act. While Scotland has chosen a different approach to address better
regulation (compared to Westminster) we are still playing ‘catch up’ in addressing
many issues relating to better regulation, including the right legislative framework.
These powers are a useful starting point and there are obvious links with reforms
to different public organisations and agencies; however the 2006 Act was more
clearly focused on the delivery of better regulation e.g. through inspection and
enforcement of businesses.
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The 2006 Act also contained order-making powers regarding the promotion of
regulatory principles (transparency, accountability, proportionality and consistency)
to ensure that regulatory functions are exercised according to these principles.
The FSB believes that this section complements the order-making powers in
relation to removing burdens. We therefore think that the inclusion in the Bill of
similar order-making powers to promote better regulation principles would be
helpful.
The FSB understands that the order-making powers in part two of the Bill would be
used relatively infrequently and therefore should not be over-sold as an easy
answer to business concerns about regulation. We appreciate that it is often
difficult to find specific examples of legislation that represent a burden to business.
Often this is because it is rarely the application of the legislation, as opposed to
the policy objective, which causes problems i.e. the government, believes that
certain measures are necessary to achieve its policy objective even if business
perceives these measures to be a burden. By far the most common complaint
(and the most difficult to address) is the cumulative effect of legislation. Each
measure on its own looks straightforward enough (and its impact is assessed in
isolation); it is the breadth of different measures to be dealt with that causes the
problem.
We are, nonetheless, committed to working with the Scottish Government to
identify opportunities where these powers might be used to good effect, perhaps
by addressing unintended consequences in legislation, following postimplementation review e.g. the 2005 Licensing Act. It might also be worth
considering whether these powers could be used to update existing business
regulation to ensure consistency. A useful example to consider would be the
licensing provisions in the Civic Government (Scotland) Act 1982. These
provisions cover a wide range of miscellaneous business activity and were
reviewed by a task group in 2003-04. While certain elements have subsequently
been taken forward in alcohol licensing and justice legislation, the Scottish
Executive announced in 2005 that it would be up to future governments to decide
whether or not to implement additional recommendations.
Lastly, at this stage it looks unlikely that these powers could be used to address
the implementation of regulations at local level, particularly where fees, policies
and conditions are set locally. While the FSB accepts that certain regulations
require local flexibility, this is where many ‘red tape’ issues arise for small
businesses. We are not yet convinced that local government in Scotland has
adequately engaged in better regulation and there is much scope for improvement.
In particular, the level of scrutiny of new measures which will impact on small
businesses in national legislation (through Regulatory Impact Assessments) can
be undermined by the lack of similar, formal scrutiny of local policies and fee
arrangements. With new economic development responsibilities and the
introduction of the Concordat, the FSB is hopeful local authorities will begin to
address better regulation as part of their efforts to develop a competitive local
business environment.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Institute of Directors
Introduction
The Public Services Reform (Scotland) Bill was introduced in the Parliament on 28
May 2009. The Scottish Parliament has invited comment on proposals in the Bill
and their likely impact and the IoD is pleased to respond in advance of the oral
evidence session on 8 September 2009.
The Institute of Directors (IoD) is a non party-political business organisation
founded by Royal Charter in 1903, currently with around 50,000 members across
the UK and over 2000 in Scotland.
The IoD is the world’s most experienced and long standing organisation
advocating director professionalism. The IoD has always championed the
entrepreneur and campaigns to represent the interests of members in securing a
policy environment conducive to business success. For any business to prosper,
the environment must be conducive to growth and present a clear and uncluttered
policy context that is readily understood. This has not always been the case in
Scotland and is not the case at the moment. Our members seek constantly to
campaign for smarter and more effective, efficient and economic government. The
current moves to reform public services could be an important component in
realising these aspirations.
IoD membership includes directors from many of the most important and growing
sectors of the economy – creative media, high value manufacturing, e-business,
biotechnology, energy, financial services and the public sector. Members include
CEOs of large corporations as well as entrepreneurial directors of start-up
companies. They are represented in 92% of FTSE 100 companies, whilst 70% of
our members are directors of small and mid-sized enterprises. Our views
therefore represent a sizeable and important component of the overall business
community in Scotland and being part of a wider UK and international network.
In responding to this consultation, we have read the questions and provide a
response that covers the headline issues. The following sections summarise our
comments which we will speak to when giving oral evidence.
The Ambitions of the Bill
The Bill is wide ranging and forms part of a wide ranging series of public service
reform initiatives including the Simplification Process. As such, it forms part of a
larger ambition to tackle a recognised and costly problem in Scotland – too many
overlapping and duplicate functions and organisations. The Bill covers dissolution
of certain public bodies, the establishment of new national bodies for healthcare
and social work and social care scrutiny, and the establishment of a new body for
arts and culture. It proposes to introduce order-making powers to effect
organisational change in certain public bodies and remove or reduce “burdens”
deemed to be holding back “economy, efficiency, productivity or profitability”. The
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Bill also proposes a duty on scrutiny bodies in Scotland to cooperate with each
other and ensure appropriate “user focus”.
These are all laudable ambitions which we support in principle. However the
practical reality of delivering such changes is another matter where defensive
culture, self interest and other intransigent attitudes within established public
sector institutions make any change a major challenge let alone change that will
address the objectives of the Bill. We strongly support the case for change and the
need for urgent action to produce genuine savings and new value, for money and
for service users. As noted by the Scottish Government, the existing public body
landscape has developed on an ad hoc basis without a wider sense of strategic
oversight. This has led to duplication of effort in the roles and functions of some
public bodies, and presents the public with a confusing array of organisational
roles, classifications, remits and functions. This must be changed and cleaned up
to reach a position where we have an appropriate number of bodies and functions
for our 5 million population and the policy challenges we face. In times of
economic challenge and financial crisis, it is even more imperative to drive real
change quickly.
The IoD supports the principles within the policy objectives in introducing
the Bill as well as the other initiatives but urges further change and a faster
pace to help simplify and improve the landscape of Scottish public bodies,
deliver more effective, coordinated government that can better achieve its
core functions for the benefit of the people of Scotland.
Timing of Change
In the light of the recent financial and economic events with their particular
challenges, the drive for greater effectiveness and efficiency becomes even more
urgent and recognized as long overdue. This does present difficulties as public
sector organisations and posts have an array of protected benefits that make
changes costly to the public purse, especially in the short term just when budget
pressure on policy choices presents real and growing challenges. This should not
stifle change and should not produce a fudge settlement where resources are
shuffled rather than reallocated more efficiently for more productive uses.
The Bill proposes short term costs on the Scottish Government’s budget, which
could result in medium term and recurring efficiencies. According to the Financial
Memorandum (table 1), net savings from passage of the Bill as a whole over the
period 2008-2014 (efficiencies of £13.260m – costs of £9.972m) equate to
£3.288m. But the reality is that the net savings are unlikely to reach the forecast
levels based on previous experience.
Culture change is notoriously difficult to achieve and “optimism bias” is large in
future forecasts of savings. Detailed considerations on costs including pensions
and severance costs, shared services and platforms, shared systems and
processes are all unlikely to deliver as anticipated. This will narrow the gap in both
directions – costs will increase and benefits will decrease thereby reducing the net
effect considerably. This requires further assessment.
Flagship changes such as Creative Scotland, are costly and expected to be
neutral after four years if (and only if) the best estimates of benefits and gains are
realized. Other proposals for change in social care and social work for example
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face similar challenges in trying to reach a new harmonious level through a period
of real uncertainty for staff and customers.
The IoD believes that change should be pursued robustly and the public
sector reform should be more fundamental, wide ranging and faster paced.
This should however, be done in a responsible and strategic manner set
within a deeper policy commitment to change the form and functions of the
economic delivery of public services.
Scope of Change
There is an overall need to simplify and reduce the complexity of public sector
landscape in Scotland which is crowded and costly. It has been growing “like
Topsy” for many years and this has made change and real reform a monumental
challenge but one that we must address. Reducing the number of public bodies by
25% is a neat target to quote but does not necessarily relate to the scale of the
challenge or the ability to deliver effective change; culture and structural change
issues are not easily reconciled with the quick draw target setting that is prevalent
in government. The level of change should be related to the scale of the challenge
and ability to effect it responsibly rather than being target led. Otherwise change
could be frustrated, more costly and short lived.
The IoD welcomes many of the specific improvements suggested in the Bill
as well as organisational and other changes to the public sector landscape
to remove or reduce burdens throughout the Scottish economy which are
identified as holding back economy, efficiency, productivity or profitability.
However this should not be a reckless clearance and sensitivity is required
in specific circumstances especially in social care, health and education
which lie at the core of social and economic well being. We also welcome
the duty on scrutiny bodies to co-operate with each other and to ensure
continuous improvement and an appropriate user focus in how they fulfil
their functions. Greater openness and transparency from communications to
detailed engagement will be required.
Public Scrutiny
There is a real need for delivering the five guiding principles of the Crerar Review
of public focus, independence, proportionality, transparency and accountability. By
pursuing this vigorously through a more ambitious Bill, greater value for money
and priority outcomes could be achieved leading to identifiable impacts on society
and the economy. A scrutiny system is vital in all sectors of the economy, as
witnessed from recent events, and this must also be proportionate, taking
cognizance of risks, positive and negative, and the lessons learned from
experience.
Change for a more Successful Economy
We are pleased that the Scottish Government recognises its core purpose is to
create a more successful Scotland with opportunities for all through increasing
sustainable economic growth. Economic growth and the principles of sustainable
wealth based communities is central to any successful society. We agree that as
the Scottish public sector, businesses and individuals face on-going economic
challenges and their consequences, it is vital that the Scottish Government and
the Parliament have the powers to respond effectively to changing circumstances
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and to tackle barriers to improvement and efficiency within the Scottish public
bodies’ landscape. However this again does not mean that short cuts to effect
change should be implemented at the expense of deeper, longer lasting cultural
change approaches.
The current position has been allowed to develop over the years and lacked any
real overwhelming economic justification or strategic rationale. Disentangling the
knots is never easy and always raises risks of negative effects on certain services
as well as hitting the morale of front line service staff in core organisations. Skill is
required in implementing this, drawing from the experiences in the private sector.
We look forward to expanding upon our position in oral evidence.
David C Watt, Executive Director
Institute of Directors
August 2009


562

Finance Committee
Public Services Reform (Scotland) Bill
Submission from Unison
Introduction
UNISON Scotland welcomes the opportunity to respond to the call for evidence by
the Scottish Parliament’s Finance Committee on the Public Services Reform
(Scotland) Bill. UNISON Scotland has over 160,000 members in Scotland, most of
whom work in the public sector across Scotland; including around 60,000 in the
NHS and voluntary sector, over 25,000 in social care and almost 400 employed by
the Care Commission, who will be affected by changes proposed in the Bill
Although the Finance Committee is the lead committee on this Bill, the range of
the issues involved in the Bill means that three other Scottish Parliamentary
committees are also looking at specific aspects of the Bill in their own calls for
evidence. UNISON Scotland will respond separately to each of those calls for
evidence where we have an interest.
UNISON Scotland Response
The UNISON Scotland response is based on the general principles of the Bill as
well as some more specific issues highlighted in the call for evidence.
UNISON Scotland is generally in favour of the key principles of this Bill although
there are some issues that we would like to highlight to the committee.
The Finance Committee is seeking views on the general principles of the Bill
and in particular—
•

The Scottish Government’s overall policy objectives in introducing the
Bill and, in particular, whether the Bill is likely to—
"help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland"

As mentioned above, UNISON Scotland supports the general principle of this Bill,
namely the reduction of quangos. However we have some concerns regarding
restructuring of the scrutiny bodies referred to in parts four and five of the Bill and
would like greater clarification on how this would impact on our members within
the relevant bodies. Further details on this issue can be found in our response to
the calls for evidence from the Education, Lifelong Learning & Culture and the
Health & Sport Committees of the Scottish Parliament.
•

Whether, in light of the current financial situation, this is the
appropriate time to be pursuing both the Bill in particular and the
wider public services reform programme?
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One of the key aims of this Bill is to simplify and improve the landscape of Scottish
public bodies. UNISON Scotland has concerns about the large number of
unelected quangos within Scotland and believes that reducing the number of these
bodies is a worthwhile aim. In the current financial situation it is probably more
important to ensure that public funds are used in a democratically accountable
manner and that there is a continuing reduction in the number of quangos within
Scotland.
UNISON Scotland would also like to highlight that this Bill presents an opportunity
for the Scottish Government to establish a statutory pay bargaining framework for
all public bodies. This would result in a clearer, more consistent and cohesive
structure for pay bargaining within this sector.
•

Whether the simplification of public bodies identified in part 1 of the
Bill is consistent with the policy objectives of the Bill?

UNISON Scotland believes that there is consistency between the policy objectives
of the Bill and the simplification of public bodies identified in part one of the Bill.
•

Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a—
“public sector landscape and public sector functions that are
proportionate, responsive and efficient.”?

As highlighted in the Policy Memorandum, there are a variety of different
procedures when changes to public bodies and their functions need to take place,
some requiring primary legislation. UNISON Scotland believes the proposals
within the Bill provide for more consistency and flexibility and welcomes the
requirement for parliamentary approval, thus ensuring scrutiny of any proposed
change.
While this part of the bill will allow certain functions to be transferred/ delegated to
local authorities, UNISON Scotland would want to ensure that the necessary
funding to carry out additional functions was also transferred.
•

Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that
users of public services are better involved?

While supporting the involvement of service users UNISON Scotland feels that
there should also be a role for the staff in the scrutiny authorities to be able to feed
into the continuous improvement framework.
•
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Whether the proposals in parts four and five of the Bill are consistent
with the five guiding principles recommended by the Crerar Review of
public focus, independence, proportionality, transparency and
accountability?

UNISON Scotland broadly welcomed the Crerar Review; it was in line with our
calls to cut the burden of scrutiny while increasing the involvement of users, the
public and public sector staff. UNISON Scotland’s submission to the Crerar review
highlighted the heavy administrative burden of excessive and overlapping scrutiny
and review processes which currently divert too much staff time away from
actually delivering the service.
However, we would like more clarification on a number of issues, not least the role
of self-evaluation and the impact this would have on service providers. While
respecting the role that self-evaluation can have in reducing the burden of scrutiny
there is still a need to ensure that regulation is rigorous enough for services such
as child protection.
Further detail on the changes proposed in parts four and five of the Bill can be
found in UNISON Scotland’s response to the calls for evidence from the
Education, Lifelong Learning & Culture and the Health & Sport Committees of the
Scottish Parliament.
•

Whether the cost estimates set out in the Financial Memorandum
appear to be robust and any comments on the other accompanying
documents?

UNISON Scotland is not convinced that the anticipated savings, as outlined in the
Financial Memorandum, will occur – even in the longer term. In particular we do
not believe that money set aside for issues such as voluntary redundancies, will be
sufficient. The Scottish Government will need to ensure that adequate resources
are allocated to the new body and recognise that the continual push for
efficiencies will not help with this.
In addition as the new inspection regime will rely more on self-evaluation there is
an argument that the burden on the new scrutiny authorities will be reduced
considerably whilst the burden on local government services will increase
disproportionately.
As mentioned earlier this bill misses an opportunity to establish a statutory pay
bargaining framework for NDPBs listed in Schedule 3.


565

Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Accounts Commission
New powers for Ministers
The Bill contains quite wide ranging provisions to permit changes to the public
sector landscape to be brought in by Statutory Instrument rather than primary
legislation. Both the Accounts Commission for Scotland and Audit Scotland are
included in the extensive list of bodies to which these may be applied.
While we recognise that the provisions are designed to provide an efficient way of
making future changes to the public sector landscape, there is a potential risk that
such changes could reduce the transparency of public policy-making, and the
independence of these bodies in the way in which they conduct their activities.
This risk is mitigated, but not eliminated, by the safeguards built into the Bill
including requirements to consult affected bodies, a requirement for an
explanatory paper to Parliament including information on representations received
and a requirement that such secondary legislation is subject to an affirmative vote
in the Parliament.
User involvement
The Accounts Commission for Scotland is one of the listed bodies for a new duty
to include service users in both the design and operation of scrutiny arrangements
and in the governance of the scrutiny body. While we agree with this in principle,
given the extensive nature of the services which we scrutinise, we shall consider
how best to implement this.
Co-operation
We welcome the provisions requiring listed bodies to co-operate and co-ordinate
scrutiny activities. We look forward to working closely with the Scottish
Government to develop guidance to underpin this.
Governance of Audit Scotland Board
Audit Scotland (which provides services both to the Accounts Commission for
Scotland and to the Auditor General for Scotland) exists to serve the public
interest and its Board needs to command the maximum public confidence. The
Accounts Commission therefore welcomes the greater transparency and
openness that should be engendered by the Parliament taking a greater role in the
appointment of non-executive members of the Audit Scotland Board; the proposal
that the Scottish Commission for Public Audit (SCPA) should make the
appointments of the three non-executive members of the Board; and the
clarification of the terms for which the appointments will run.
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Whilst we believe that the present informal arrangement whereby the Chair of the
Accounts Commission has also been the Chair of the Audit Scotland Board has
worked well in practice we also recognise that Parliament may prefer one of the
non executive members with no connection to either the Auditor General or the
Accounts Commission to undertake that role.
For further public assurance that appointments are demonstrably free from political
bias, we suggest that the Public Appointments and Public Bodies etc (Scotland)
Act 2003, which provides for the creation of the Office of the Commissioner for
Public Appointments in Scotland (OCPAS) and its oversight of the public
appointments made by Scottish Ministers, be extended to cover also appointments
to the Audit Scotland Board. This would provide clear independent assurance of
the fairness of the process.
John Baillie
Chair, Accounts Commission


567

Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Auditor General for Scotland
I refer to the Committee’s call for evidence on the Public Services Reform
(Scotland) Bill (“the PSR Bill”)and am writing to provide the Committee with my
views on those clauses in the Bill that directly affect the office of Auditor General
for Scotland.
I do not consider there is any conflict of interest affecting me personally in this
matter, since the provisions of the Bill, if enacted, would affect the office held by
future postholders rather than myself.
I welcome the proposal that future Auditor General will hold office for a fixed period
of 8 years. This will help to ensure the independence of the post and stability and
continuity in the audit arrangements.
I also welcome the explicit power to publish the results of examinations under
section 23 of the Public Finance & Accountability (Scotland) Act 2000 (“the PFA
Act”) and that reports under sections 22(4) and 23 of the PFA Act will attract
absolute privilege.
There are three important issues relating to the independence of the Auditor
General and Audit Scotland on which I would like to offer comments
Auditor General’s terms of appointment
The first issue relates to the arrangements under which the terms and conditions
and remuneration of future holders of the post of Auditor General are to be
determined. This issue is not addressed in the Bill and I strongly recommend that
it be given further consideration to safeguard the independence of the Auditor
General.
The PFA Act currently provides, at section 13(1), that the Auditor General is
entitled to a salary of such amount and such allowances as the Parliamentary
Corporation may determine. Section 13(4) also states that a person appointed to
be Auditor General holds office on such terms and conditions as the Parliamentary
Corporation may determine.
It is a fundamental principle of audit that the auditor is completely independent of
bodies being audited. The Auditor General is required by the PFA Act to audit the
accounts of the Parliamentary Corporation. The audit work is currently carried out
by the staff of Audit Scotland with the audit opinion being formally signed by the
Auditor General. The Auditor General carries personal responsibility for deciding
whether there should be a report attached to the accounts under section 22 of the
PFA Act and for determining whether an examination under section 23 should be
carried out.
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The current position is incompatible with the principles regarding independence of
auditors which are set out in the Ethical Standards for Auditors issued by the UK
Auditing Practices Board and which have been adopted by all auditors in the UK,
in both the public and the private sectors.
The Scottish Commission for Public Audit (the SCPA) made the case for greater
transparency and openness in the appointment of some members of the Audit
Scotland Board and for one of the non executive members with no connection to
either the Auditor General or the Accounts Commission to be appointed by the
SCPA as Chair of the Audit Scotland Board. I support these recommendations
which have been provided for in the Bill, not least because they will build
Parliamentary and public confidence in the independence of the Board. The same
principles of transparency, openness and independence should equally be applied
in future to the arrangements for determining the terms and conditions of the post
of Auditor General.
The PSR Bill provides an opportunity to remove any perception that the Auditor
General’s independence could be compromised by the terms of appointment and
remuneration being determined by an audited body. Parliament accepted a
recommendation of the Financial Issues Advisory Group that the Scottish
Commission for Public Audit should be created to scrutinise the funding and audit
of the Auditor General. With the creation of Audit Scotland as the service provider
to the Auditor General under section 12 of the PFA Act, this in effect involved the
scrutiny of the funding and audit of Audit Scotland. This arrangement has worked
well over recent years and has ensured that matters relating to the funding and
audit of Audit Scotland are independent of all audited bodies, including the
Parliamentary Corporation.
I therefore recommend that the SCPA should be given responsibility for deciding
on the terms and conditions of future holders of the post of Auditor General. This
would achieve a similar degree of independence for matters relating to the terms
and conditions of the Auditor General as is the case for the budget and audit
arrangements that currently apply to Audit Scotland.
This arrangement would provide for Parliament to maintain its interest and role in
everything pertaining to the resourcing of the Auditor General and Audit Scotland,
but it would remove any perceived conflict of interest on the part of members and
officers involved in the Parliamentary corporation which is an audited body.
New powers for Ministers
The second issue on which I would like to comment relates to safeguarding the
independence of Audit Scotland in relation to the powers being proposed in the Bill
for the Scottish Ministers. Section 10(1)of the Bill, taken with 10 (2), gives power
to the Scottish Ministers to make any provision by order which they consider would
improve the exercise of "public functions" having regard to efficiency, effectiveness
and economy.
"Public functions" are functions of the persons, bodies and office holders listed in
Schedule 3 of the Bill.
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Schedule 3 (Improvement of Public Functions: Listed Bodies) includes both the
Accounts Commission and Audit Scotland in the list of Scottish public authorities
with mixed functions or no reserved functions.
I recognise that the provisions are designed to provide an efficient way of making
future changes to the public sector landscape and it would be unfortunate if
changes were not able to be made simply because either the Accounts
Commission or Audit Scotland were not included in the list of bodies to which the
provisions can apply. I would however like to emphasise the independence of
these bodies in the way in which they conduct their activities and it will be
important to ensure that the provisions are not used in any way which undermines
that independence.
Appointments to the Audit Scotland Board
A final area that I would like to offer a thought on is the process for the
appointment of future members of the Audit Scotland Board. The Public
Appointments and Public Bodies etc (Scotland) Act 2003 provides for the creation
of the Office of the Commissioner for Public Appointments in Scotland (OCPAS)
and its oversight of public appointments made by Scottish Ministers. It might be
appropriate to consider whether the scope of the legislation and of OCPAS’s remit
could be extended to cover other public appointments including those of the Audit
Scotland Board.
I trust that the Committee will find this contribution of some assistance in its
deliberations. I and the Director of Audit Strategy in Audit Scotland, Russell Frith,
would be very pleased to provide further information. Russell Frith is a member of
the UK Auditing Practices Board which sets the Ethical Standards for Auditors
across the United Kingdom in both the public and the private sectors.
Robert W Black
Auditor General for Scotland
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Board of Audit Scotland
I refer to the Committee’s call for evidence on the Public Services Reform
(Scotland) Bill and offer below the views of the Audit Scotland Board on those
clauses that have a direct effect on the workings of the Board and its members.
Appointment to Audit Scotland Board, and of Chair
Audit Scotland exists to serve the public interest and its Board needs to command
the maximum public confidence. We therefore welcome the greater transparency
and openness that should be engendered by the Parliament taking a greater role
in the appointment of non-executive members of the Audit Scotland Board; the
proposal that the Scottish Commission for Public Audit (SCPA) should make the
appointments of the three non-executive members of the Board; and the
clarification of the terms for which the appointments will run.
We are currently working with the SCPA during the process of filling an imminent
vacancy and this should help to inform the details of how the proposed legislation
would operate in practice.
Whilst we believe that the present informal arrangement whereby the Chair of the
Accounts Commission has also been the Chair of the Audit Scotland Board has
worked well in practice we also recognise that Parliament may prefer one of the
non executive members with no connection to either the Auditor General or the
Accounts Commission to undertake that role.
For further public assurance that appointments are demonstrably free from political
bias, we suggest that the Public Appointments and Public Bodies etc (Scotland)
Act 2003, which provides for the creation of the Office of the Commissioner for
Public Appointments in Scotland (OCPAS) and its oversight of the public
appointments made by Scottish Ministers, be extended to cover also appointments
to the Audit Scotland Board. This would provide clear independent assurance of
the fairness of the process.
Auditor General’s term of appointment
The Auditor General has written to you separately about his concerns about the
potential risks to his independence arising from the involvement of the
Parliamentary Corporation in setting the Auditor General’s terms of appointment
and remuneration. This is a matter that the Board originally drew to the attention of
the SCPA and we endorse the Auditor General’s views.
We also advocated the introduction of an eight year term of appointment and we
are pleased to note its inclusion in the proposals.
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New powers for Ministers
The Bill contains quite wide ranging provisions to permit changes to the public
sector landscape to be brought in by Statutory Instrument rather than primary
legislation. Both Audit Scotland and the Accounts Commission for Scotland are
included in the extensive list of bodies to which these may be applied.
While we recognise that the provisions are designed to provide an efficient way of
making future changes to the public sector landscape, there is a potential risk that
such changes could reduce the transparency of public policy-making, and the
independence of these bodies in the way in which they conduct their activities.
This risk is mitigated, but not eliminated, by the safeguards built into the Bill
including requirements to consult affected bodies, a requirement for an
explanatory paper to Parliament including information on representations received
and a requirement that such secondary legislation is subject to an affirmative vote
in the Parliament.
John Baillie, Chairman
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Submission from The Chartered Institute of Public Finance and Accountancy
General Comments
The release of the Public Services Reform (Scotland) Bill during an economic
downturn provides a unique opportunity to test draft legislation in circumstances
not envisaged when the need for the Bill was determined. The Bill, in itself, does
not reform public services as the title would imply. In fact it represents a tentative
step only towards some elements of reform and simplification. The contents of the
Bill, against the background of the Crerar review and the prevailing economic
circumstances, represent a missed opportunity when far-reaching reform could
have been achieved. That far-reaching reform includes both operational redesign
and, where necessary, organisational redesign.
The report from the Independent Review of Regulation, Inspection and Complaints
Handling (the Crerar review) envisaged a single national scrutiny body in the
longer term.
The Scottish Government in its response categorised this
recommendation as requiring further work before a view could be reached.
Notably, a single scrutiny body does not form part of the Bill. The case however
remains for a single scrutiny body.
In some cases uncertain legal powers are a major obstacle to effective
collaboration. There is in fact emerging evidence that granting the power to
collaborate to public bodies, is a necessary public service reform. There is some
evidence of use of the power to advance well-being. More recently a high-profile
court case ruled that local authorities did not in fact have the power to collaborate
on a commercial arrangement. The power to advance well-being had been the
original legal basis for the arrangement. Overall, this points to a case for public
bodies to not only being granted powers to work in partnership but for local
authorities to be granted a power of general competence.
Financial Implications of the Bill
The financial memorandum estimates that net savings of the order of £3M over a
six year period will be achieved. While any savings to the public purse are to be
welcomed, the level of efficiencies when measured against the apparent ambition
of the Bill are modest. These saving however are not projected to materialise until
2010/11, prior to which £5M of costs are estimated. The limited ambition of the Bill
is in effect reflected in the limited amount of financial savings that are projected.
We have however noticed an apparent omission which the Committee may wish to
consider. Section 79 provides power to Scottish Ministers to guarantee the
discharge of any financial obligation in connection with any sum borrowed by the
proposed new Social Care and Social Work Scrutiny and Improvement Service
(SCSWIS). A financial guarantee is a financial instrument. Accounting standards
require that where the guarantee becomes probable then the liability requires to be
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charged and accounted for. A guarantee, by its very nature, could become
payable. We see no reference to financial guarantees or any assessment of their
impact in the financial memorandum. The Committee will wish to gain assurance
in its evidence that this does not represent an omission in the financial
memorandum.
Angela Scott
Head of CIPFA in Scotland


574

1413

8 SEPTEMBER 2009

Scottish Parliament
Finance Committee
Tuesday 8 September 2009
[THE C ONV ENER opened the meeting at 14:04]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Andrew Welsh): Good
th
afternoon and welcome to the 19 meeting of the
Finance Committee in 2009. I have received
apologies from Jackie Baillie, who will join the
proceedings later. I ask everyone to turn off mobile
phones and pagers, please.
Our first agenda item is the taking of evidenc e
on the P ublic Services Reform (Scotland) Bill at
stage 1. Our first panel of witnesses represents
business organisations. I welcome to the
committee Garry Clark, the head of public affairs
at the Scottish Chambers of Commerce; Susan
Love, the Scottish policy manager of the
Federation of Small Businesses; and Neil
MacCallum, a policy consultant with the Institute of
Directors in Scotland.
I will start with a general question. Although
supportive of the direction of travel of the
Government’s public services reform programme,
the submission from the Institute of Directors
urges
“further change and a faster pace”.

First, I ask Neil MacCallum to expand on t hat for
the committee. Secondly, I ask the other members
of the panel for their views on the public services
reform programme.
Neil MacCallum (Insti tute of Directors): I
preface my comments by saying that we welcome
the direction of travel and see muc h to be
encouraged about in the principles that lie behind
the bill. However, from discussion with fellow
members of the institute, it is clear that there is a
desire for more to happen more quickly. The
rationale for that, as we say in our written
submission, is that the landscape is cluttered and
there is confusion. We would like to see a clean
out to create a more productive basis for the
development of a more mature debate about the
political economy that surrounds many of the
issues in the bill.
To say that we should be moving faster is less
about a knee-jerk reaction than it is about asking
how we can be more productive and clean up
some of the confusion that exists. There is not
only an opportunity but a strategic rationale for
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that, which is somewhat overdue in the view of our
members. It is a matter on which we have
campaigned for some time, during which we have
emphasised repeatedly that the size of the public
sector is an interesting area for debate. Linking
size to questions of effectiveness, efficiency and
the improvement of productivity is a much more
challenging debate, but we would like that debate
to be had much more fully, with more evidence
brought to bear. There are questions in our minds
about how we have arrived at the current position
and, more important, how we can improve things
from here.
In our written submission, we suggest that there
is a need to move forward beyond principle, with
more ambition to make changes in practice—
changes that will go deep in terms of the culture
that exists in Scotland rather than changes at a
surface level. That is the reason behind some of
the comments that we have made about target
setting, for example, and some of the numbers—
which I am sure we will come on to later —for the
cost savings and benefits that can be generat ed.
We have some scepticism about the ambition and
accuracy of t hose numbers. We would like more
direct responses not only in improving what exists
at the moment, but in thinking about new and
innovative ways to deliver services in the future.
The Convener: You started by talking about a
clean out. To avoid c onfusion, can you give us
some examples of what you have in mind?
Neil MacCallum: Many examples appear not
only in the background papers to the bill, but in the
Scottish Parliament information centre briefings
and other papers that have been circulated. Some
of the proposed changes are sensible, but they
are small changes at t he margins. The question is
how we c an get greater and more incisive change
that does not damage the provision of servic es but
which offers greater value—not simply value for
money, but value in terms of how consumers and
customers relat e to services.
The Convener: But can you give us any specific
examples ?
Neil MacCallum: There are many. We could sit
down and map out, across social services and
health care, the layers that exist across the
country. We could do one of those famous mind mapping exercises and ask why an organisation
exists, what its rationale is, what its key aims and
objectives are and how they all link together in a
complete package to deliver services in an
efficient and effective way. In my view, such a
mapping ex ercise would be the place t o start. That
would lead on to a more involved debate. I have
some experience of t hat debate in other countries.
Most recently, it has occurred in Ireland, where the
issues are being examined clos ely. We can learn
a lot from the Irish experience of analysing the
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situation and thinking about how to assess and
measure
performance
and
productivity,
reconfigure organisations within the public sector
and think about the operational models that lie
behind those structures.
Garry
Clark
(Scotti sh
Chambers
of
Commerce): I agree with much of that. There is a
need for a mature debate that gets to the
fundamentals of public services in Scotland and
the wider United Kingdom. Our economy has
reached a stage at which the UK Government’s
actions will create a substantial amount of public
debt that will have to be repaid. That will have
significant impacts on budgets in all parts of
government, whether local government, the
Scottish Government or the UK Government.
From that point of view, this is an appropriate time
to examine some of the challenges and
opportunities that lie ahead in addressing s ome of
the issues in the public sector.
There are positive suggestions in the bill. We
have stressed for many years the idea of
rationalising some public bodies. When the
present Government came into being, we were
particularly pleased that there was a degree of
rationalisation of the skills networks in Scotland
with the creation of Skills Development Scotland.
We need to consider that even further. To take the
skills networks as an example, we have Skills
Development Scotland, Scottish Enterprise, which
is still in the picture, the Scottish Further and
Higher E ducation Funding Council and sector
skills councils. There are all sorts of public bodies
in that field. We look t o the public sector to work
more closely together and focus its resources
more than it has done already. The bill is
particularly strong in making a head start on some
of that but, as Neil MacCallum said, there is still a
long way to go in that debat e.
Susan
Love
(Federation
of
Small
Busine sse s): The FSB’s approach is perhaps
slightly different from that of the other business
organisations. Our members are more regularly
thought of as users of services—particularly at a
local level—than potential providers of services in
the context of wider public sector reform. They are
more interested in the quality and relevance of the
services that are delivered to them than in who is
delivering them. Our comments about public
service reform are framed by the economic
situation. We have focused on the parts of the
public sector that engage with business—most
notably, aspects of local government—and how
businesses think those services could be provided
more efficiently.
Derek Brownlee (South of Scotland) (Con): I
have a question for all the members of the panel.
To encapsulate it simply, the bill is concerned with
changes to the structures of public services and
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with the reallocation of functions between public
sector bodies. To what extent does that approach
provide an opportunity to drive efficiency in the
public sector? If we are to drive real efficiency or
reduce the cost base, to what extent do we need
to move outwith simply examining structures and
consider more fundamentally which functions
government at whatever level performs? Do the
functions of government need to change as well
as the structures?
14:15
Garry Clark: Structural change is important. I
already mentioned Skills Development Scotland
as an example of a way in which existing functions
can be brought together with, I hope, greater
efficiencies being created on the way.
We also need t o look at more fundamental
change in public services. The recent report that
was commissioned by the Society of Local
Authority Chief Executives and Senior Managers
identified that the Scottish Government will have to
make real-terms cuts of somewhere in the region
of £2.5 billion between now and 2014. The priority
for our members is to ensure that we continue to
receive the benefit of essential public services,
whet her that is investment in infrastructure, skills,
our health service or economic development and
regeneration. Those are important s ervices and if
we are to maintain them, it is absolutely vital t hat
we can work wit hin the budgets that we will have.
To some extent, those budgets are pretty much
beyond this Parliament’s control.
We need to react to the situation and we now
have a great opportunity to look at public services.
Although we are going to have less money to
spend, we need to ensure that the services that
our members receive from public services are
maintained or, indeed, enhanced. We have to look
at how we address productivity, for example, and
ensure that we continue to receive the best-quality
services that are essential if we are to grow our
economy within the existing frameworks, but
with—understandably—a lower budget.
Neil MacCallum: Undoubtedly, there is a
recognition that available funding and funding that
will become available in the next few years are
much less in real terms than might have been
anticipated even recently. That reduction in
funding presents us with what I would term cyclical
financial pressures that allow us the opport unity to
trigger
some
structural
reforms—essential
structural changes, in our view.
When we look at t he detail of the bill we need t o
think about the rationale and objectives that lie
behind the provision of services, the operational
models that I mentioned earlier and how we can
look innovatively at the delivery of services in
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ways that do not damage or demotivat e front-line
troops, if I may use that ex pression. We mention
that in our submission.
What, essentially, are we trying to achieve ?
What are t he best routes to delivery? How do we
assess effectiveness and efficiency? How do we
become more productive? Those are all
challenging concepts, especially at the delivery
end, and we need to get smarter at understanding
them, motivating people who deliver t he services,
and understanding and recognising what success
looks like and how we demonstrate progress. We
need to drill down quite deeply on specifics and
we also need to set the bill within a specific
framework for how we are going t o achie ve
delivery of servic es within the financial constraints
that we will face over the next few years. We need
to take a three-sided approach: one that has an
operational and strategic pers pective; one that is
introspective, to s ee how we are delivering; and
one t hat has an external, realistic pers pective of
the landscape t hat exists not only in Scotland but
throughout the UK. I suggest again that we can
learn from examples of how other countries are
tackling such challenges because our experience
is not unique. We need to draw on learning from
other countries.
The Convener: Y ou are packing in a lot of
information. Will you give us some examples?
Neil MacCallum: I mentioned the debate in
Ireland, where they are facing fundamental
questions such as how they deli ver services with
reduced budgets and whether they should go
down the route of increasing taxes, which could be
extremely controversial and damaging and which
we believe would not be sustainable. There are
lots of questions in that debate about what the
options are, what the delivery models look like and
how lessons can be learned from private sector
activities, whic h can then be introduced int o the
public sector domain.
Susan Love: The bill does some tidying up and
sets out a framework. Given the long-term nature
of the reform process, perhaps that is an inevitable
first step. I think that everyone acknowledges that
the hard work will be done on the ground; reform
will not be brought about by legislative change.
The Convener: In its submission,
Federation of Small Businesses says that it

the

“supports the order- making pow ers in the Bill”,

which are
“necessary to ensure a modern, fit-for-purpose regulatory
regime”.

What do you mean by that?
Susan Love: We mean the ability to deal wit h
difficulties for business, as and when the
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difficulties arise. In the submission, I gave the
example of the Civic Government (Scotland) Act
1982, which contains a range of licensing regimes
for various business activities. A review was set up
and a lot of time and effort was put into
consideration of how to improve those regimes, by
way of helping local authorities to carry out those
functions more effectively and reducing the burden
on business. Most of the proposals were not taken
forward, because they were not seen as legislati ve
priorities. In our s ubmission, we suggest that a
regime that enabled change to reduce burdens
more quickly—as happens south of the border—
would be a good step forward in supporting
sustainable economic growth.
Linda Fabiani (Central Scotland) (SNP): It is
interesting to see how t he debate has moved on,
even since the bill was first mooted. E very one is
now talking about the current economic
background. The Institute of Directors clearly says
in its submission, which was produced, I think, by
David Watt:
“The current position has been allow ed to develop over
the years and lacked any real overw helming economic
justification or strategic rationale.”

The submission also says:
“it is vital that the Scottish Government and the
Parliament have the pow ers to respond effectively to
changing circumstances”.

That might be a reference to part 2 of the bill,
under which the Government will have powers to
make changes without primary legislation. How
does the institute relate that to the Crerar review,
about which the submission says:
“There is a real need for delivering the five guiding
principles of the Crerar Review of public focus,
independence,
proportionality,
transparency
and
accountability”?

How do Neil MacCallum and Garry Clark think that
that approach fits in with the criticisms of the
potential use of the part 2 powers?
Neil MacCallum: First, I will deal with the Crerar
principles. As the committee knows, we have been
calling for proportionality and accountability for
some time. Those fundamental principles need to
be pursued. Secondly, I do not see the
contradiction with part 2 of the bill that you
highlighted. As Susan Love said, we need to think
about the framework and then move forward. We
need to ask how, in practical terms, we can make
the deeper changes that are required. That is why
we highlighted those points in our submission.
Garry Clark: I agree with what Susan Love said
about part 2. We are both members of the
regulatory review group, and as such we have
come across a number of issues arising from the
consequences—perhaps
even
unintended
consequences—of legislation or regulation, and
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the powers in part 2 would be a flexible, agile way
of responding to those and addressing them as
they arise without the need for recourse to primary
legislation. The question how the powers will be
exercised is an open one. We still have some
caveats, but we view the exercise of thos e powers
as something that could be positive.
Linda Fabiani: Given that times have
changed—and changed
quickly—since the
provisions were first proposed, have those powers
become more necessary in the current economic
circumstances?
Garry Clark: It is always important for
Government to be able to react swiftly and
appropriately. Whether at the UK or Scotland
level, some aspects of Government reaction to
rapidly changing economic circumstances have
taken time to kick in, because of the necessity of
setting wheels in motion. The bill would allow
Government a powerful tool that could be used
extremely positively t o address issues that arise —
not necessarily, although conceivably, as a result
of changed economic circumstances.
Linda Fabiani: On the same theme, I was
interested in the point that the convener made
about the order-making powers in part 2. The FSB
has said that it understands that they would be
used relatively infrequently. What informed t hat
view?
Susan Love: Given how difficult it seems to be
for us all to provide examples of the changes to
individual regulations that are required, I do not
envis age a rush from the business community to
find opportunities to use t hose powers.
Nonetheless, when such opportunities are
identified—I have given a couple of examples—it
is important that we have the right tools at our
disposal to address the issues quickly for
business, and to be seen to do so.

Garry Clark: That point underlines the need for
this committee and others to continue t o apply the
closest of scrutiny to the claimed s avings figures.
We would probably be prepared to give the benefit
of the doubt that the savings will be ac hieved. As
Neil MacCallum said, even if the savings are
achieved, they represent a very small amount.
However, they are a start along the way. The
issue underlines the scale of t he challenge facing
the public sector.

Neil MacCallum: When we drafted our paper
and shared it with some of our members they
asked whether I had mistyped the figures as
“million” instead of “billion”. They were expecting
to see much greater savings, becaus e £3 million
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against £30 billion is not a good ratio. If that is the
extent of t he savings—and I suggest from reading
the financial memorandum that it represents the
best-case scenario—that reflects the ambition and
the ability to drive through real change. There is a
tremendous amount of what I have termed
optimism bias in the calculation of the numbers.
Experience not only in Scotland but in the rest of
the UK of the ability to deliver cost savings and
efficiency gains in the manner t hat is outlined,
which has been attempted in a number of
organisations, is not a success story as far as we
are concerned. There is very little evidence of
people being able to deli ver to the level outlined,
never mind to the best-estimate level.
The assumptions that underlie the calculations
require a great deal of scrutiny and c hallenge. We
would like to see some more in -depth analysis at
an economic efficiency level and to look at how we
can drive positive changes that would lead to
improvements in productivity. That relates not only
to organisations, because we must also consider
how we work with people in those organisations,
how we address organisations’ objectives and the
resulting behaviour and performanc e and, t hrough
measurement, how we capture t hat information,
which is notoriously difficult to achieve. That is
why we are sceptical about some of the numbers.
We think that they are overoptimistic and
underambitious.

James Kelly (Glasgow Rutherglen) (Lab): I
refer to Neil MacCallum’s comments on the
financial memorandum. As you outline in your
submission, efficiencies of £13.26 million are
planned, against costs of £9.97 million, giving net
savings of £3.28 million, but those will not start to
come into play until 2013-14. You say in your
submission that you are sceptical about the
financial memorandum. Will you elaborate on that
scepticism and say what safeguards could be built
in to ensure t hat those savings materialise ? I am
also interested to hear the view of other panel
members on the costs and savings that are
outlined in the financial memorandum.
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14:30
The Convener: The next question will be from
David Whitton.
James Kelly:
convener.

I

have

another

question,

The Convener: I beg your pardon.
James Kelly: Before I ask it, does Susan Love
have any comments on the previous question?
Susan Love: I have nothing to add to what has
been said.
James Kelly: Perhaps you can elaborate—I do
not want you to get away with not answering a
question—on the comments in your submission,
which express some frustration about small
businesses’ engagement with local authorities.
The submission suggests that local authorities are
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not flexible enough and do not embrace change
quickly enough. Will you expand on those
comments? What could local aut horities do to
improve their relationship with small businesses?
Susan Love: The comments in the submission
were specifically focused on t he issue of better
regulation at the local level. On the wider issue of
local authority engagement with business, how
long have you got? I could be here for a while
talking about a range of issues.
Let me focus on the regulation agenda for a
minute. More than half of all face-to-face
interactions between local authorities and
businesspeople relate to regulatory functions or
regulatory visits. That is a k ey method of
engagement between local authorities and
businesses. We believe that there
are
opportunities not only for businesses to pursue a
better regulation agenda at the local level but for
local authorities to streamline things better so as
to reduce the overlap and duplication that
undoubtedly take place.
I will give just one example that has come up
recently. Under the Civic Government (Scotland)
Act 1982, window cleaners are required t o go
through c ertain checks before they can be
licensed to operate. Our submission rais es the
point—which has been raised previously—that we
should try to get a more formal agreement among
the different local aut horities so that businesses
that operate in more than one area are not
required to undergo multiple checks. However,
such duplication still happens and businesses are
still asking, “Why on earth do I have to do this?”
Given the budget tightening that is being asked
of local authorities, is it really appropriate that we
ask all 32 local authorities t o produce their own
applications forms, processes and fees for matters
such as the new knife dealers licensing scheme?
The same applies to many aspects of t he new
liquor licensing legislation. It would be fair to say
that the way in which the local better regulation
agenda has been addressed in Scotland has been
woeful by comparison with what has happened
south of the border. We are trying hard, through
both the FSB and the regulatory review group, to
get that issue furt her up the agenda in Scotland.
We are a small country with 32 unitary local
authorities so we ought to be able to do better.
However, we have a long way to go.
David Whitton (Strathkelvin and Bearsden)
(Lab): It was clear from their opening statements
that Mr MacCallum and Mr Clark do not think that
the 25 per cent target is nearly high enough.
Where would they have pitched the percentage
reduction in public bodies?
Neil MacCallum: It is not necessarily helpful t o
set out with the target of reducing the number of
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bodies by 25, 30 or 10 per cent. We should start
with a more fundamental pers pective by asking
what we are trying to achieve, what our objectives
are and how we can achieve best value from the
combination of activities. We can then get to
saying what the output should be, which might be
expressed in a range of figures rather than in a
spot target. Such targets can put unnecessary
pressure on organisations and create unrealistic
expectations, which potentially heap up more
trouble for the future. That does not seem like a
modern approach and I think that adopting a more
sensible and analytical approach would bear more
fruit. That is part of the desire that I expressed
earlier for a more mature debate on the political
economy—what we are doing on it, how we are
approaching it, how we know whet her we are
successful and what we can realistically
communicate as achievements—rather than
simply setting a target of 25 per cent.
Garry Clark: I would not nec essarily put a strict
figure on how much we want to reduce the number
of bodies by. E very situation will be different. The
skills agenda is one aspect of that. I am not saying
that we should have one skills agency that covers
everything; it may be appropriate to have t wo,
three, four or more.
It is important t hat we address productivity
issues. The Office for National Statistics has said
that, over the 10 years to 2007, productivity in the
public sector declined by 3 per cent, while
productivity in the privat e sector increased by 25
per cent. That is the sort of issue that we need to
address. It is not necessarily about putting
numbers on it; it is about getting the public sector
to be customer focused and to deliver the best
productivity possible to ensure that we all receive
the servic es that we need from it.
David Whitton: Mr Mac Callum, you said that
your members were rather surprised at the
amount of savings that were to be made. It will not
surprise you to learn that the committee was a bit
surprised as well. However, when we put that to
the bill team leader last week, he said in answer to
me that the bill was not a cost-saving exercise and
that what the Government is trying to do is
concerned with more efficient public services.
What is your reaction to that ?
Neil MacCallum: I am definitely all for more
efficient public services. Focusing on improving
productivity can help to contain and cont rol the
upward pressure on costs, so the two are not
mutually exclusive; they go hand in hand. It might
be a philosophical debate rather than a practical
one but, if we address productivity, economy and
profitability—which is mentioned in the bill—it will
take us in the direction of producing savings and
reducing c osts as well as delivering effective and
efficient services.
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David Whitton: Do you follow the Government’s
line of argument t hat there do not necessarily
need to be any compulsory redundancies to
achieve the targets that it has set?
Neil MacCallum: I go back to the point about
how we identify a credible indicator of change. Let
us look at the changes t hat are happening in the
recession. The labour reductions that have
happened in t he private sector follow a fairly
typical pattern, as far as I can see, in that the
reductions are bet ween 5 and 10 per c ent
depending on which sectors and industries we
consider. That is what we expect in a recession,
but we do not see similar reductions in the public
sector. The one indic ator that will point towards
change is head count reduction. That is a tricky
issue, especially when economic circumstances
are not favourable. Indeed, in the past, many have
argued that the large public sector is a buffer to
Scotland in times of recession. However, that is a
false economy. As far as I and my members are
concerned, it is not sustainable and a day of
reckoning will come. I mentioned the financial
circumstances that we are in at the moment and
the prospects ahead. As the current cycle plays
out, we need t o consider the structural changes
that we are discussing today.
Garry Clark: It is extremely important t o
consider employment issues in the public sector.
Rather than looking at head count, it is import ant
that we consider the employment costs more
widely. They total about 50 per cent of public
sector spend in Scotland. It is important that the
public and private sectors work on similar
principles. For example, our members constantly
remind me that, in the private sector, most
pensions are contribution based whereas, in the
public sector, most are still salary based. Although
that situation has changed rapidly in the private
sector, it has not changed as rapidly in the public
sector, and it is very much adding to public sector
employment costs. Indeed, at a time when the
private sector is being asked to pay more and
more tax, business is certainly unhappy about it.
As a result, I believe that employment costs, which
are t he single biggest outlay in the public sector in
Scotland, would be a good place to start.
David Whitton: That brings me neatly to Mr
MacCallum’s remark about looking to other
countries, most not ably Ireland. I assume that he
means t he Republic of Ireland, where there have
been wholesale redundancies in the public sector
and people have been losing their pensions. Is
that really an example that we should be
following?
Neil MacCallum: Ireland is an example of a
country that is facing up to the reality of a situation
in which hard choices have to be made. The
debate there started muc h earlier; indeed, it
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started earlier than people might imagine with the
publication of a report by the Organisation of
Economic Co-operation and Development—
David Whitton: Well, Ireland went bust earlier.
[Interruption.]
Neil MacCallum: Whatever your comment was,
Mr Whitton—fine. My point is that the debate in
Ireland started much earlier and consideration of
the issue went much wider and deeper; it was
accepted that change had to happen and now the
consequences are being followed through. I am
advocating not that we adopt the Irish model or
formula—there was a lot of debat e about that in
better times—but that we consider t he approaches
that have been taken in Ireland and other
countries, see what we can learn from them and
find what suits our country, with its population of 5
million, and the net works and environment within
which we operate. That review will throw up
certain questions that Susan Love mentioned,
particularly on the number of local authorities, the
amount of regulation, the current burdens, the
extent to which those are appropriate to a country
of Scotland’s size and structure and how we might
instigate a debat e about proper improvements to
that landscape.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): With regard to the ordermaking powers in the bill, was the FSB given the
opportunity to raise with t he Government the
comments in its written evidence about the
definition of better regulation in the United
Kingdom Legislative and Regulatory Reform Act
2006?
Susan Love: I have asked t he Government, but
I have not yet received a response.
Jeremy Purvis: Was that part of a formal
consultation on the bill?
Susan Love: No. We were simply making a
suggestion. It struck us as slightly odd that,
although this part of the bill largely mirrors the
Westminster legislation, the first chunk of the 2006
act is missing from the bill. We simply did not
know why and asked whet her it would be useful to
include it.
Jeremy Purvi s: Did the Government consult
you on the bill?
Susan Love: We were consulted in discussions
with the regulat ory review group. It is fair to say
that, at that stage, there was not much enthusiasm
for making suggestions for improving the bill, and
we came up with that suggestion only in our
subsequent investigations.
Jeremy Purvi s: When you say that there was
not much enthusiasm, are you talking about the
regulatory review group or the Government?
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Susan Love: The regulatory review group.
Jeremy Purvis: Were respective business
organisations consulted on the bill?
Susan Love: We cert ainly have not responded
to such a consultation.
Garry Clark: We are in the same position.
Jeremy Purvis: In other words, no.
Garry Clark: Well, we have not responded to
anything.
Jeremy Purvi s: Right. Given the Government’s
claim that the bill is part of its simplification
programme, the overarching aim of which is to
support growth in the Scottish economy, one might
have thought it appropriate for it to consult the
three business organisations in Scotland.
Susan Love: I am not aware that I was formally
responding to a consult ation, but it could be that
we missed the opportunity.
Jeremy Purvi s: I suppose that my question was
rhetorical.
I do not know whether you have read the
evidence but, last week, I asked the bill team
about the changes in economic development—
and, in particular, the local enterpris e networks—
that have already been made. In that respect, Mr
Clark has already said that he support ed the
establishment of Skills Development Scotland. I
asked what objective mechanism has been put in
place over t he past two years to judge the
effectiveness of thos e changes. All your evidence
this afternoon has been about what is effective,
efficient and cost effective. A re you aware of any
mechanisms that have been put in plac e over the
period? Specifically, Mr Clark, on what basis have
you welcomed Skills Development Scotland if no
objective mechanism is in place to determine
whet her it is a success?
14:45
Garry Clark: It is certainly a step in the right
direction. Our members have long been of the
view that the skills landscape in Scotland is too
cluttered and complex t o int eract with, and we are
still of that view. Skills Development Scotland has
gone a little way towards ensuring that more
decision making is kept within what is still a
relatively small organisation, covering a number of
areas including the careers service and so forth. It
is a step in the right direction. However, our
members who operat e in both Scotland and
England find the situation in England better. If they
need advice, someone with the right level of skills
or an apprentice, they find the mechanisms in
England far easier to deal with than the
mechanisms in Scotland. That is not to s ay that
the mechanisms in Scotland are not good —I am
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sure that they are; they are just more difficult to
interact with. Skills Development Scotland is one
step better than what we had before, when the
responsibility was partly with Scottish Enterprise
and partly here, there and everywhere. Skills
Development Scotland has brought it all together,
but employers are still not finding it easy to
engage in terms of skills.
Jeremy Purvis: What parts were here, there
and everywhere?
Garry Clark: The careers service, the Scottish
university for industry and so forth.
Jeremy Purvi s: Were they not all part of
Scottish Enterprise?
Garry Clark: Bits were, bits were not. One or
two aspects certainly were not.
Jeremy Purvis: I cannot think of any. If you do,
maybe you can tell me.
I wonder about the criteria that are being put in
place. The thrust of my question is that, if there is
to be a simplification programme and you are
going to get what you want—a simplified area—
with the ultimate aim of public services being more
effective, what is t he best mechanism for judging
whet her that is the case? There could be
perpetual changes, all with the statement that they
will create an environment in which Scotland can
flourish. That could be said about any reform, I
guess.
Neil MacCallum: On the question of enterpris e
agencies and Skills Development Scotland, we are
in no doubt that there has been a move in the right
direction. However, as we mentio n in our written
submission, the issue is the extent to which such
changes are objectively assessed and can be
rigorously followed through in economic terms. As
an economist, I am interested in how we come up
with performance indicators and measures that
can show what the net effect is. That is part of the
mapping exercise that I mentioned earlier, which
would look at what we have, what we are trying to
achieve and how those c an be connected up.
Ultimately, they should connect to make this
country a wealthier and a better place to live.
However, that is often indiscernible or clouded
even t o those who know that context of operation,
never mind someone who is starting out in
business or looking to ex pand their business or
someone who is seeking to develop in a new
career direction or a new skills area.
The paths and rout es of progress are often
complex. If we can simplify them and create
improvements in the connections that lead to
wealt h creation, we will have a more sustainable
basis for a country that can provide the services
that are required at a certain level of quality over a
longer period of time without the up and down of
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whet her we need t o do more of one thing and less
of another. Let us get the strategic context right
and the connections clearly unde rstood and
mapped out, make decisions around those criteria
and follow through with detailed and robust
evaluation exercises. Some of the discussion—not
today, but on other occasions—has tended to
gloss over the difficulties and challenges of
providing robust evidence. It would be helpful if we
took a more fundamental look at the criteria and
how we t rack progress, as part of a much wider
review for change, which we have mentioned.
The Convener: Why are all those things not
happening? You are talking about communication
and connecting mechanisms. Scotland is a small
country; there should be such c ontact. How would
you cure the problem that you have just
delineated?
Neil MacCallum: I agree with your point, whic h
we have emphasised in our submission. Given
that Scotland is a small country, it is surely not that
tough to sit down and say, “Let’s map it all out and
get some solutions,” rather than thinking that the
changes are too tough and too controversial and
that we cannot go in that direction at any pace,
because we need to take everyone with us. The
question is to what extent we can continue to
persevere with that minds et. How do we get a
more mat ure debat e about the political economy,
which is more about effectiveness and efficiency
and the policies and services that we provide, and
how do we make sense of that in a small count ry?
You are absolut ely right. I am oft en perplexed
about that, especially when I travel to other
countries where more fundamental discussion is
more welcome than it is in Scotland. It would be
great if we could move to that position and sit
down and review things in that manner.
Susan Love: I was smiling at that, because I
think that we have to be wary about thinking t hat
certain broad-brush approaches will be t he magic
answer to public service reform. I know that we
often say “private sector good, public sector bad”.
It is said that if we streamline and reduce costs, it
will be better for the customers. However, look at
the retail banking environment for small business
at the moment. For a variety of reasons, there is a
withdrawal of decision making locally, closure of
certain business services and a move to online
and telephone services. That is not good for the
end user. We have to be c areful about how we
approach certain public services—our members
are users of most of those services.
We approached this issue thinking that if we
streamline, it will make life easier. That was a
main plank of support for the change in whic h local
authorities took on ec onomic development
responsibilities. However, it strikes me that we
have just run into a new range of challenges that
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are to do with trying to change things in local
authorities. It ought to be easier, because now
only one organisation is in charge of virtually all
services that business uses locally. However,
instead of different organisations squabbling, we
now have four or five different professional parts of
local authorities all squabbling with one another.
I am not sure what the answer is, but we have t o
be cognisant of what public service reform means
to people on the ground. Although the bill is a
good start, it will not address the reality of what
happens locally for end users of public servic es. It
is a framework; it will not provide the magic
solution to those kinds of issues.
The Convener: You are really talking about
attitudes and the content of decision making.
Susan Love: Absolutely.
Jeremy Purvi s: I heard you welcome the ordermaking powers, which the Government did not
need in order to change all the enterprise
networks and the business gateway—it had the
ministerial power to do that. You want more of
that. You welcomed the order-making powers as a
step in the right direction, but you also recognised
that no robust evaluation exercise has been
provided for. I am not sure what evidence y ou are
giving. If Government is going to make any
changes, it should not do so unless it puts in place
mechanisms to judge the success of those
changes; otherwise, there will be perpetual
Government change. If you are very supportive of
the order-making powers, you are making t hat
easier for the Government.
Susan Love: I am advocating the use of thos e
powers for the specific function of removing
regulatory burden, as opposed to effecting
structural change, which I recognise is another
part of the process. If a situation arises in which
there is obvious overlap and duplication, and there
is no current initiative or legislative opportunity to
change organisational structures, it makes sense
that the t ools should be in place to address the
burdens. I suggest that those tools will be used
infrequently and only when there is clear evidence
of a need to do so.
Garry Clark: I agree with Susan Love. We
envis age the order-making powers being
exercised to address unint ended consequences of
a piece of regulation that did not show up during
regulatory impact assessment but arose in the
application of the legislation or as a result of a
regulatory or enforcement body’s interpretation of
the legislation. Flexibility that enables the
Government quickly to address the needs and
concerns of business is welcome.
The Convener: This part of the meeting has
been quite long and I must draw it to a close soon.
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Joe FitzPatrick (Dundee West) (S NP): David
Whitton made a comment t hat might cause
offence to our colleagues on the S elect Committee
on Finance and the Public Servic e in the Dáil.
Members of that committee might point to the
decade of spiralling debt and say that it is the UK
that has gone bust. Does the UK’s enormous
financial deficit give the bill extra urgency?
Garry Clark: As we said, the bill’s contribution
to addressing the need to make financial s avings
is small but welcome. On the state of the public
finances, the report that the Centre for Public
Policy for Regions produced for SOLA CE makes
extremely worrying reading. The CPP R said t hat
the Scottish Government will have to find 8.5 per
cent efficiency savings during the next five years,
but if we take health out of the equation, the figure
goes up to 13 per c ent, and if we want to keep the
current level of employment costs, savings of 25
per cent must be found from other bodies. There is
a much bigger picture out there on public service
reform. We are not saying that public services are
a bad t hing—quite the opposite. We want our
public services to be maint ained an d enhanc ed,
but if we are to do that, we face serious challenges
and we need to have that debate.
The Convener: I hate to sound depressing, but
there are worse estimates.
Neil MacCallum: We all recognise that funding
will not be available to enable us to continue as we
are. As the convener said, there are various
estimates of how large t he gap will be during the
next few years, but we are talking about—dare I
say it?—billions rather than a few millions.
That takes me back to the bill’s ambition and our
ability to see change through. We need flexibility.
In the private sector, there is a need to make
decisions quickly and to act on available
information. Decisions need t o be informed by an
assessment of risk—in relation to public sector
services many risks of different hue need to be
assessed. There are ways of assessing risk
properly and there are ways of making change
happen.
It is clear that we will not have the luxury of
resources that enable us to continue as we are
and that we will have to make changes, not just in
Scotland but throughout the UK. There are not
hundreds but thousands of organis ations
throughout the UK and their costs run to £50
billion or £60 billion a year. How can we sustain
that? How do we get an informed debate? We can
learn from other countries and we can go back to
the fundamentals of what we are trying to achieve
and consider how we can deliver services with
additional value rather than reduced quality. There
is a way of doing that and t here is much that we
can learn.
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Derek Brownlee: The FSB said in its
submission that the introduction of order -making
powers mirrors the approach in the Legislative and
Regulatory Reform Act 2006, which applies in
England to the areas that are devolved to Scotland
and applies to reserved areas throughout the UK.
In practice, how effective have the powers in the
2006 act been? Are there examples of their being
used positively at UK level?
Susan Love: I understand that the 2006 act has
been used to make changes more quickly. It is
important to acknowledge that it is part of a wider
agenda south of the border. Getting the right
regulatory framework is only one part of a wider
process. We were suggesting that the approach
might be useful for us, as would be the other parts
of the process that we do not have in Scotland.
The Convener: Do the witnesses want to make
final comments before we conclude this part of the
meeting?
Neil MacCallum: I want to reit erat e what was
said about the need to consider how we move
forward in a way that rebalances the roles of
organisations and the provision of services in the
public sector, drawing lessons from other
countries and from the private sector. There is no
one-size-fits-all solution. We need to map out the
issues and consider how they are connected, and
we need to consider how we prioritise services
that are required and deliver t hem in a sustainable
way.
The Convener: I thank the witnesses for
attending. Your insights will be helpful to the
committee.
15:01
Meeting suspended.
15:04
On resuming—
The Convener: Our next panel is from the trade
unions. I welcome the wit nesses. Lynn Henderson
is from P CS Scotland, David Moxham is deputy
general secretary of the Scottish Trades Union
Congress and Peter Ritchie is the chair of Unison
Scotland’s
non-departmental
public
bodies
committee.
I will start with a general question. As the
witnesses will be aware, the bill is only one part of
the Government’s wider public services reform
programme. It will be useful for the committee if
the wit nesses could set out their views on t hat
wider programme. In the light of the current
financial situation, is this the right time for the
Public Services Reform (Scotland) Bill and the
wider programme of which it is part?
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David Moxham (Scotti sh Trade s Union
Congre ss): I thank the committee for the
opportunity to speak today. I apologise that the
STUC—unusually, as most people will know—has
not been able to provide written evidenc e, but we
will do our best to fill in the details as we go along.
I am not surprised t hat we have started with t hat
general question, and members will not be
surprised to hear that I take exception to some of
what was said during the committee’s evidence
from the previous panel.
On whether this is the right time for the bill, I
think that the answer is y es, because the type of
reorganisation that the bill provides for, like all
such reorganisations more generally, will take a
number of years to kick in. The idea that the
programme should be stopped or postponed—the
programme would, arguably, be more expensive
when it was restarted—because the public
sector’s finances are in such a state of flux is not
helpful in the current situation. We are content to
comment on the bill, which we believe is a small
and conservative measure that will probably be
reasonably effective in achieving its aims.
On the wider public sector reform agenda, let
me respond to some of the points that the
committee heard from the previous panel. I felt like
I had just landed on a different planet when I
heard that the current problem had been caused
by the public sector and is costing business higher
taxes. Our take on the current situation is that the
absence of regulation and the need to bail out the
banks have put us in a relatively difficult situation.
I was also amazed to hear the evidenc e from the
previous panel on public sector productivity. I
encourage the committee to read the ONS
publication that was cited—it was published in
early June 2009—which purportedly shows
productivity over the past 10 years as having
increased by 26 per cent in the private sector and
as having fallen by 3 per cent in the public sector.
That report starts out by stating that it is an entirely
experimental attempt at assessing public sector
productivity and goes on to say that it takes no
cognisance of inputs, such as the worsening of the
situation of the client group that public services try
to provide for. The report also makes no reference
to the fact that the private sector will show greater
productivity over the past 10 years because of the
“good performance” of the banks and of the drinks
industry, which for various reasons continues to
promote increased consumption of alcohol. The
report does not take into account any of the
impacts that that industry’s activities have had on
the national health service or on any of our other
services. To hear such a comparison being quoted
to Parliament was quite difficult for me to deal
with.
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The reality of the situation is that the public
services
have undergone a process
of
modernisation and efficiencies over the past five
or six years. It was started by the previous
Executive and has been continued by the current
Administration. Over t hat period, public services
have engaged in a range of new shared services
and initiatives, including joint procurement and
management of sickness absenc e not only in the
health sector but in t he public sector in general.
Year on year, the public s ector has achieved the
savings targets that Governments have asked
from it. That is the public sector efficiency agenda
that matters—not the agenda that is suggested by
business organisations that proffer generalities
without offering any specifics.
The Convener: If I picked you up correctly, you
suggest that the changes will take y ears to kick in.
Do we have years, given that public finances are
in flux? Estimates of reduced budgets give the
flavour of the financial tsunami that might be about
to hit all of us. Therefore, do we not need to get rid
of t he budget deficits? How do you take that into
account?
David Moxham: I was not saying that we are
not facing a difficult financial situation: indeed, we
can expect cuts, unless we are able to convince
both the Chancellor of the Exchequer and the
Scottish Government that their income-raising
powers mean that an alternative course is open to
them. We will continue to try to do that. However,
when we look at programmes such as the public
services reform programme or the range of other
initiatives that have been introduced by successive
Administrations, we see that they take time to
introduce, precisely as I suggested. There is no
way that that will not continue just because we do
not want it to happen.
The Convener: How do we achieve efficiency
without job cuts?
David Moxham: It is difficult to contemplat e
that. I am certainly not here t o tell the Government
what to do in the current circumstances, or even to
advis e it on that. However, I am absolutely clear
that mitigations such as inc reas ed involvement of
the private sector or inc reased rationalisation or
efficiencies often mean precisely that—job cuts.
The Convener: The committee does appreciat e
advic e.
Joe FitzPatrick: Following on from that point,
Unison’s
written
submission
is
generally
supportive of the proposals and of the reduction in
the number of quangos. How important to that
continued support is the Scottish Government’s
commitment, or intention, not to have c ompulsory
redundancies ? How damaging would it be to
relationships if that intention was to go?
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Lynn Henderson (P CS Scotland): I was at the
meeting in November 2007 at which the First
Minister gave the civil service unions the
guarantee that there will be no compulsory
redundancies, which stands until March 2011. We
are very much aware and appreciative of the fact
that the guarantee is unique in the UK and that our
colleagues south of t he border and in other parts
of the public sector in Scotland do not have the
same guarantee. As the economic climate
wors ens, it becomes more and more difficult when
others see that we have that guarantee in place. I
am concerned that, post-2011 and in the period up
to it, there might be changes. Job reductions have
occurred in the public services in the rec ent
period. Since 2004, 100, 000 jobs have gone from
the civil service throughout the UK, including in the
Scottish
Government
and
Scottish
non departmental public bodies. That has been
achieved t hrough voluntary redundancy. People
have been fairly happy to go, if the time and the
conditions have been right. The unions have never
been against that and we are not against
efficiency in that way. However, you can pare
down only to the bone. We are reaching a stage at
which the issue will become a problem.
There is certainly a wider current problem. A UK
issue that impacts heavily on our members in the
Scottish Government and on devolved areas is to
do with the civil service compensation scheme. If
members have not heard of the scheme, they will
soon. Proposed changes to the scheme are
currently out for consultation. The scheme covers
the redundancy terms that our members in civil
and public servic es have enjoy ed since Margaret
Thatcher’s days in 1982. The proposal is to reduce
their rights and terms of redundancy so that
voluntary redundancy will no longer be such an
attractive option. The committee will get where I
am
coming
from—the
more
volunt ary
redundancies are squeezed, the closer we get to
compulsory redundancy. We will all have to face
that. That is one of the wider issues that the PCS
wants to bring to the committee.
Peter Ritchie (Uni son): Joe FitzPatrick is
correct that Unison supports the public sector
simplification programme. We are of the view that
anything that makes services more accountable
and efficient is to be supported. We are also
aware that the public sector has undergone
change, not just in the past five or six years t hat
my colleagues have talked about, but since m uch
further back. We have always coped with it.
Change will always happen and jobs will come
and go, but the key point is that the change must
improve efficiency or make services more
accountable and more relevant to people. For
example, there is no great saving to the country if
regulation servic es are removed from the Scottish
Commission for the Regulation of Care by
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reducing the frequency of ins pections over the
years. Jobs would be lost, but local authorities
would likely have to pick up t he burden in o rder to
ensure that they could k eep up to speed with
contract compliance. They would carry out their
own inspections of providers. That would just be
shifting things about. The important thing is to
manage those things properly s o that the services
that are offered improve. We are not opposed to
that, as long as it makes sense for things to be
realigned, if I can put it that way.
15:15
I will give an ex ample of what I mean. Over the
past 10 years in particular, lots of local authorities
have amalgamated housing and social work. In
those cases, very little tends to change in how
services are actually delivered. There still needs to
be a head of s ocial work and a head of housing,
but there will also be someone working over and
above them who is either a social work
professional or a housing professional. That does
not change how the servic es are delivered. Joint
working needs to be encouraged, and a lot of t hat
is going on throughout Scotland just now,
particularly in the health and community care
partnerships that are operating across the country.
The Convener: You talk about maintaining
services and effectiveness—in ot her words, the
quality and effectiveness of change, rather than
having reductions for the sake of it. It is a matter of
targeting change but maintaining the service that
is offered.
Peter Ritchie: Yes.
The Convener: Is that achievable?
Peter Ritchie: I am not necessarily sure about
the figures that our colleague from the Institute of
Directors mentioned wit h reference to this matter.
When he said that we are looking for £3 billion of
savings, it crossed my mind that there would be
nobody to talk to about savings if we made
£3 billion-worth of savings. The public sector
would be decimated—there would be no services
if we attempted to reach that scale of saving.
It is possible to make efficiencies, often around
the margins, but the important thing from our point
of view is that the service is what people want and
what the public expect—and people’s interests
should be protected.
Derek Brownlee: Let us assume for the
moment that there will be a real -terms reduction in
the revenue budget, and that there will not be any
additional revenue raising at Scottish level,
through user charges, council tax, business rates
or whatever. Let us take those two things as given.
We hear various figures being quoted for the
proportion of t he revenue budget that is made up


585

1435

8 SEPTEMBER 2009

by the pay bill. Does anybody on the panel think
that it is possible, if we are considering real-terms
reductions in revenue budgets, to avoid a
reduction in the global pay bill—rather than in
individual pay settlements? If no one does think
that it is possible—even if you do, in fact—what
sort of solutions would you advocate to manage
pay bills so that we cause minimum disruption to
the users of public services and to the people who
work in them?
David Moxham: I apologise t o Derek Brownlee,
but there are too many hypotheticals there as far
as the STUC is concerned. I understand that they
might not be hypot hetical for the Finance
Committee, but we have not given up on the idea
of the Scottish budget as a revenue-raising
budget. We have not accept ed that, just because
the chancellor’s projections run into 2014, we are
where we are and that is where we must be. I will
not compromise either my campaigning position or
the pay bargaining positions of all my affiliated
unions by making guesses on how we should deal
with a situation that may well happen, but that we
are not prepared to accept should happen.
Derek Brownlee: I was not nec essarily
suggesting
that
you
make
hypot hetical
suggestions about what you think the public sector
budget could be. I understood from what you
said—you gave a strong steer, even if you did not
explicitly say it—that you thought that revenue
raising should perhaps be considered, rather than
being rejected out of hand.
The question is simply this: if the pay bill is a
significant proportion of t otal revenue spending
and there are real-terms reductions, is it realistic
or possible to avoid the total global pay bill being
squeezed? A gain, I am not talking about individual
pay awards or pay rises.
David Moxham: No, that is not possible, simply
because the idea of, say, cutting the budgets for
equipment, purc hases and procurement in the
NHS, but not the staff budget, would be
meaningless. There is no way in any public
service to achieve significant cuts such as those
that we have been discussing without affecting the
pay bill and, therefore, the s ervices that people
receive.
The Convener: How can we maintain services
with less money? We are on a fixed budget in
Scotland. If we move money to one part of the
budget, it has to have come from somewhere else
in the budget. We are all in this boat together. Do
you have any practical solutions that would help
us to get more with less?
David Moxham: The difficulty is that we do not
believe t hat there is an enormously inefficient
public sector to be cut, or that there are cotton wool-cosseted public sector employees throughout
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the country whom we can happily throw on to the
unemployment list. We are sen ding the bleak
news t hat, if the budget cuts go ahead, t here will
be cuts in front-line services. Let us remember that
the only real-terms increases in public sector
spending since 1997 have been in health and
education. The rest has been negligible. Other
budget inc reases have kept pace in real terms but
have not increased—that is what we are talking
about. I wish that I could find a way out of that for
you, convener, but I really cannot. There will be
cuts.
Lynn Henderson: Perhaps I could make a
suggestion about the billions that are spent on
consultants and contractors in the public sector.
There is certainly a great deal of waste in failed
consultations, failed information technology
projects and failed cont ractors. A lot of money is
spent on temporary posts, on filling vacancies with
temporary staff and on paying agencies to pay
work ers the lowest rate of pay when we could
have public servants doing the jobs. There are
savings that could be made while servic es and
jobs are maintained and better salaries paid.
The Convener: Can you quantify that?
Lynn Henderson: I think Audit Scotland said in
a report that came out in the s pring this year t hat
£4 billion of savings could be made.
Peter Ritchie: I have practical experience of
that. We find that people who are brought in on
short-term contracts to work on, for instanc e, IT
systems, are not as motivated as full-time
employees who have permanent contracts. I argue
that the service is inevitably diminished by that.
That applies across the board.
I will res pond to what one of the earlier
witnesses said about employment costs, which I
found to be a bit rich coming from directors. The
average public sector pension is £3,000 a year,
while the average pension in the private s ector for
directors is—you pick a figure, but it is a lot more
than £3,000 a year. Savings in public sector
pension schemes are a fallacy that has been
generated by the private sector.
David Whitton: That brings me neatly on t o
what I was going to ask. You all listened to Mr
Clark, who mentioned that public sector pensions
are non-contributory, whereas private sector
pensions are cont ribut ory. What is the trade
unions’ reaction to the suggestion that there
should be a change—that public sector work ers
should make a contribution to their pensions?
Peter Ritchie: That is another part of the
misinformation that is put around. Public sector
work ers pay for their pensions. As a public sector
employee, I make contributions to my pension.
The local government pension scheme was
recently reviewed and changed to make s avings
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and efficiencies. Most people accepted that as a
way forward, alt hough it meant some diminution of
benefits and some raising of what we paid. I do
not know where the notion that public sector
pensions are non-contributory comes from,
because it is not true.
David Whitton: Unison’s submission speaks
about the missed opport unity
“to establish a statutory pay bar gaining framew ork”.

Will you elaborate a bit more on that? The
committee was interested in that in a previous
inquiry that it did.
Peter Ritchie: We were particularly pleased
with the Finance Committee’s welcome and
helpful report, but we were a bit disappointed by
the cabinet secretary’s response.
It makes sense to us to simplify the pay
bargaining arrangements as part of any
simplification programme. There are 140-plus
NDPBs throughout Scotland with 40-plus
bargaining arrangements. That cannot be efficient
or helpful.
The Convener: Is there anything in t he Public
Services Reform (Scotland) Bill that you like?
Peter Ritchie: Yes. I am just saying t hat the
opportunity has been missed to fit that in. We
would like something in the bill about a framework
for bargaining. It would not need to be entirely
prescriptive, bec ause the detail could be contained
in secondary legislation.
Lynn Henderson: PCS Scotland has been
working in partnership with the Administrations
under devolution for the past 10 years. We have
been proud to work in partnership to achieve
efficient government and the landscape delivery
project. We have worked hand in hand with
Administrations and think that there has been a
pro-public-service attitude in Scotland, of which we
are proud. We might be on the cusp of changing
that, but public sector reform is not something of
which the unions are frightened; it is something
that we have been happy to engage with, working
in partnership.
When we t alk about efficient government in
Scotland, we are talking about a very different
scenario from that which our colleagues face
south of the border. Efficiency savings have been
reinvested in our departments rat her than being
taken away as cuts. In Scotland, efficiency has not
necessarily equat ed to cuts, and we would not like
to see that change, so we are engaged with public
sector reform. Some aspects of the bill affect a
small number of PCS members, so I have not
commented on t he specifics. The wider questions
have overtaken the bill, in t erms of the economic
climate that we face.
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David Moxham: The convener’s last comment
implied that there is nothing we like about the bill.
Maybe I dealt too quickly with the fact that we do
not have an enormous difficulty with the bill or its
terms of reference. Our difficulty is with the
attempt to use the bill as a battering ram for much
greater public service reform. We are talking about
25 per cent of a zenith of a per cent of the public
sector budget. We are not quite sure whether the
savings will be achieved, but that is not really the
point. There are probably some positive aspects in
relation to how the voluntary sector and local
authorities will deliver their services. We find some
of the clearing up of that regulation relatively
positive. We are also relatively positive about the
way in which the unions have, thus far, been
involved in discussion around the bill. It is really
the tone of the previous panel and their attempt to
use the bill as an opportunity for muc h further reaching proposals that we object to.
The Convener: I understand your sensitivities. I
was just checking.
David Moxham: I am glad that you did.
Jackie Baillie (Dumbarton) (Lab): I have never
known Dave Moxham to be sensitive, but there
you go.
You are saying that the bill makes a small
contribution to the wider public sector reform but is
not going to mak e a huge difference in financial
terms. You believe that it is, broadly speaking, the
right direction of travel. Is that a fair summary?
David Moxham: That is correct.
Jackie Baillie: Let us turn to the order-making
powers in the bill. I am curious to know whether
you think that the scope of the order -making
powers in part 2, as they apply to the list of bodies
in schedule 3, is appropriate and whet her it fits
your description of t he bill’s making a small
contribution to wider public sector reform. That
gives ministers quite sweeping powers to make
changes in the future.
David Moxham: I am afraid that I wrot e down
relatively brief notes for this response. Jackie
Baillie said t hat I am not very sensitive, but she
certainly knows how to hit my weak spots.
To some extent, the committee and the rest of
the MSPs are far better qualified to assess
whet her the secondary legislation procedure and
the amount of scrutiny that will be afforded through
it will be sufficient. We are certainly not experts in
the conduct of parliamentary inquiry. We imagine
that you all have your own views, which it would
be hard for us to enlighten, however hard we
work ed on that particular question, which I confess
was not that hard.
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15:30
Jackie Baillie: Does that apply to the rest of the
panel?
The Convener: I take the nods as agreement.
Jeremy Purvi s: If I read the submission
correctly, Unison welcomes the bill. The
submission states:
“UNISON Scotland believes the proposals w ithin the Bill
provide for more consistency and flexibility and w elcomes
the requirement for parliamentary approval”.

Parliamentary approval is not the issue—it
certainly would have been required previously.
The issue is that changes to primary legislation
would not be required; in fact, the powers will
cover all the bodies—all t he NDPBs in which the
members whom Mr Ritchie represents—operate.
Without the ability for P arliament to amend t hings,
there could be radical changes to the structures of
those organisations. Why does Mr Ritchie
welcome the powers so clearly?
Peter Ritchie: You will appreciate that I did not
write that section of the submission. As I
understand it, that matter was picked up by
Unison’s policy people. I can provide more
evidence on that if you wish. My view is that
scrutiny and parliamentary approval are not to be
feared. Yes—our members will be affected but, as
we have said, we do not fear public sector change
but accept that it is part of life. It is high up the
agenda just now and has been high up the agenda
before. It always impacts on our members.
Management of it is the key.
Jeremy Purvi s: If I heard you correctly, you are
saying that you are not concerned about reducing
the scope for P arliament to amend any measures
that were introduced that could change radically
the financial costs, the administration, the
productivity and the aims of the bodies in which
the people whom you represent work. You are
also not concerned about ministers simply having
the power to make changes: that is just a minor
detail to Unis on. I find that extraordinary.
David Moxham: We are happy to be corrected,
but our understanding was that some of the
broader, more high-profile or large-scale changes
had been exempted from that mechanism.
However, if that is not the case, we will certainly
rethink the matter.
Jeremy Purvis: I am sure that the committee
would be delighted to receive any other
information, but this was the opportunity to give
evidence before the committee.
The Convener: If you wish to supplement your
answer in writing, please do so.
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Jackie Baillie: It would be helpful if people
could reflect on this issue, because it is a key part
of the bill.
The Convener: There are no more questions,
so I invite the panel members to make final
comments.
David Moxham: Thank you for the opport unity
to speak t oday. I apologise if this is not quite a
conclusion, bec ause there was one item that I
want t o mention that I did not get the opportunity
to mention before, whic h is public sector
procurement. The bill looks closely at what might
be broadly called the regulatory function, but much
of what is undertaken in delivery, whether in the
voluntary sector or the private sector, is defined
more by how the service is proc ured than it is by
how it is related. In the care sector in particular, as
well as others, we see examples of standards
being undermined by procurement arrangements,
particularly where budgetary pressures exist. I
know that some of our colleagues in the volunt ary
sector have gone as far as suggesting that t he bill
needs to provide some oversight of procurement
arrangements. We would not necessarily go t hat
far, or claim to have expertise in that. However, it
seems that procurement is often the process in
which many of the standards that we are trying to
judge and regulate are set in the first place. We
certainly recommend an on-going look at
procurement alongside this bill.
The Convener: You have sparked Linda
Fabiani into life.
Linda Fabiani: I am int erested in procurement. I
do not know how it would fit in the bill, but it is
really interesting, given what ot her committees of
the Parliament have been investigating in relation
to tendering for care services and so on. Given
that a further written submission on other aspects
of the bill has been requested, it might be useful
for you to provide something in writing on
procurement.
David Moxham: I am happy to do that.
The Convener: I thank our witnesses for
attending today. We appreciate your thoughts and
practical expertise.
15:35
Meeting suspended.
15:38
On resuming—
The Convener: I welcome to the meeting our
final panel of witnesses: John Baillie, chair of the
Accounts Commission and the board of A udit
Scotland; Robert Black, Auditor General for
Scotland; Russell Frith, director of audit strat egy
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for Audit Scotland; and Don Peebles, the policy
and technical manager for t he Chartered Institute
of Public Finance and Account ancy.
I will begin with a general question. CIPFA’s
submission states that the bill represents
“a missed opportunity”

for
“far-reaching reform”

of public services. I invite Don Peebles to expand
on that comment, and I will then ask other panel
members to give their views.
Don Peebles (Chartered Institute of Public
Finance and Accountancy): Good afternoon. I
am happy to clarify and expand on that point,
which I notice recently received some attention in
the local media.
First, any bill that is headlined a public sector
reform bill understandably raises expectations. We
should also consider the wider context in which
the bill was prepared, in particular the Crerar
review, which carried out a wide ex amination of
Scotland’s scrutiny arrangements. One of the
review’s
key
recommendations
was
the
establishment of a single scrutiny body, although
the report also acknowledged that the ambition,
though achievable, was a long-term one.
Interestingly, in its response the Scottish
Government felt that more work was needed
before the recommendation could be c onsidered
in any detail. Has that work been c arried out? If
so, what was its result? If it has been published,
we s hould discuss it; if it has not, I think that it
might repres ent a missed opportunity.
Secondly—and perhaps more broadly—we need
to remember that the prevailing economic
circumstances are different from what was
envis aged or at least current when the bill was first
designed. We need to think about what we want
from our public sector and from any reformation of
it. Should our ambitions—dare I say it?—be
greater than t hose contained in the bill, or should
we seek to provide a legislative trigger to allow
services to be shared and operational redesign
and, where necessary, structural redesign to t ake
place?
I also remind t he committee of the Howat review
of work carried out in 2005 which, when published
in 2007, referred to the crowded landscape of
public sector bodies. After reading the bill, I am not
convinced that it will make that landscape any less
crowded.
The Convener: You mentioned shared services
and structural redesign. Where would such moves
be efficacious?
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Don Peebles: One ideal example might tie int o
the power of public bodies, which I hope to touch
on when we come to discuss finance. When a
number of English loc al authorities grouped
together to provide insurance services, their
legislative rationale was the power to advance
wellbeing. The initiative fell becaus e, as it turned
out, they did not have the power t o offer the kind
of insurance services that were envisaged, which
threw something of an adverse spotlight on their
power to advance wellbeing. That is a good
example of local aut horities trying to group
together for what seems on the face of it a positive
reason but being beaten by the fact that the power
in question was not in place.
The Convener: It is easy to ask for “far-reac hing
reforms”, but what about their content? Moreover,
such reforms will mean great change, which is not
always welcomed by existing organisations. How
would you overcome t hat resistance? A re there
any areas in which “far-reaching reforms” might be
implemented easily?
Don Peebles: As you rightly say, there is
always a tension between far-reaching reforms
and their implement ation. Although we might say
this or that reform will be easy to implement, it
might not necessarily sit easily with the public
sector.
I suppose the point is that we as a country need
to be absolutely clear about what we want from
the public sector and how we want that sector to
look. How the sector looks today is probably still
very much representative of how it looked in the
first year of devolution, and although the bill
purports to reform the public sector it is making
changes only at the margins. Instead of simply
sitting here and setting out what such far -reaching
reforms might be, I think t hat I would frame the
question differently. As I say, we s hould be asking
what we want from our public services. What do
we want our public services to look like? Once we
answer t hose questions, we c an start to think
about how we might deliver them.
The Convener: I guess that changes at the
margins are the norm and very different from far reaching reforms.
Does anyone els e wish to comment on the initial
question?
John Baillie (Accounts Commission): Thank
you for the opportunity of doing so. First, though, I
should thank the committee on behalf of everyone
on this side of t he table for this chance to
contribut e to the debate.
There are several points to mak e on the
question whether an opportunity has been missed.
As members know, the Accounts Commission was
asked to take on the role of gatek eeper for the
performance of fut ure scrutiny to enable the
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elimination of duplication, particularly around
corporate risk assessments, and to co-ordinate
work so that local aut horities, for example, do not
have to deal with one scrutiny body after another
and therefore never get round to the important job
of delivering services. I am happy to say that that
work is well down the road. We have already
reported to the Cabinet Secret ary for Finance and
Sustainable Growth that, as a direct consequence,
we estimate that a first pass will be a cut of around
20 to 25 per cent in the extent of contact with local
authorities.
15:45
All of the scrutiny bodies involved—I c hair the
group of them—have agreed that we will have one
shared risk assessment. The education and social
work people and others will therefore all sit around
a table, reach a view on each council and the risk
involved in it, and t hen set the scope and direction
of the work accordingly. That is quite an exercise,
and it is under way. Five pathfinder projects are
taking place initially to test our work thus far.
Self-assessment also needs to be embedded
much more in local authorities. When I took on the
role that I have, I was quite surprised by the extent
to which local authorities did not have selfassessment mechanisms. We are encouraging
and driving things to ensure that local authorities
have much readier access to their s elfassessment processes. That will eliminate the
need for such det ailed checking and scrutiny.
Shared services have been touched on. As
members know, there are many barriers to making
the sharing of services work. We have c onsidered
the matter and banged the drum about pushing
forward wit h the development of shared services.
A principal barrier is the reluctance of people who
might otherwise participate in delivering shared
services to give up control of that delivery and
trust another person or body to deliver them when
the former might be account able for them. There is
a lack of faith in ot her parties. There are also, of
course, the usual disputes over turf that inevitably
come up in such matters.
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Robert Black (Auditor General for Scotland):
I will speak briefly about my perception of the
matter.
In schedule 3, the minister has a list of bodies,
including Audit Scotland and the Accounts
Commission, that might be governed by order making powers. I recognise t hat the provisions are
intended to provide an efficient way of making
changes to the public sector landscape, but it is
important to emphasise that they must never be
used in a way that might undermine auditors’
independence in the audit process.
In the scrutiny agenda, it is important to bear in
mind the different roles that the different parts of
the scrutiny infrastructure fulfil. The inspectorates
and the Standards Commission for Scotland, for
example, are accountable and report to the
Scottish
Government.
The
parliament ary
commissioners are appointed by and report to
Parliament. Audit Scotland was created for the
specific purpose of providing the Auditor General
with the s ervices that that person needs to report
to Parliament, including on Government and
Government
performanc e.
The
Accounts
Commission, if I may say so with John Baillie here,
is part fish and part fowl.
John Baillie: I have never been called a hy brid
before.
Robert Black: It is a compliment.
The Accounts Commission is part fish and part
fowl in the sense t hat its members are appointed
by the Scottish ministers, who have duties and
powers in relation to it, but everyone recognises
the absolute and central importance of
independence for it.

The Convener: I know from first-hand
experience that the bodies that are represented
before us have practical experience of creating the
three Es: economy, effectiveness and efficiency.
That practical experience will greatly assist the
committee in its work.

There is a spectrum from inspectorat es, whic h
are a quasi arm of Government but independent of
it, through bodies such as the Accounts
Commission, on to me and the parliament ary
commissioners. Therefore, before we go too far
into the process, it is important to have a good
understanding of how the order-making powers
might impact on the bodies that are accountable
and report to Parliament on Government. It seems
to me a significant step for the executive branc h to
take order-making powers over the independent
audit agency that is accountable and reports to
Parliament. That reservation also applies to the
Accounts Commission, but I am sure t hat John
Baillie will want to speak on that.

Jackie Baillie: I want to ask Mr Baillie and Mr
Black about order-making powers. Both have an
interest in part 2 of the bill, not least because the
organisations that they represent are listed in
schedule 3. Will you highlight your concerns in that
context?

Having said that, I repeat that there is a lot of
merit in having a system that allows us to make
adjustments to streamline scrutiny without the
need to go through primary legislation. However,
we need to determine the boundaries of t he order making powers carefully.
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John Baillie: The Accounts Commission, as
well as Audit Scotland, supports the bill. We are all
just a little concerned that the ability of ministers to
flex the scope of scrutiny in a way that may be
seen to undermine the independence of the
scrutiny function is a potential threat to t hat
independence. As
the committee knows,
independence is real and perceived, but
perception can affect and undermine the reality.
The Convener: Public watchdogs must have
independence. You are calling for a clear,
independent role and a correct reporting structure.
You need an agreed delineation that every one can
understand and that protects all those who
scrutinise the public and thos e elected by the
public.
John Baillie: Yes. It must also be seen to do
that for the sake of the public understanding t hat
the scrutiny bodies are independent.
Robert Black: Convener, your us e of t he word
“delineation” is helpful. We need clarity about the
boundary of the order-making powers, particularly
in relation to bodies such as Audit Scotland,
whos e primary duty is to support me in reporting to
the Parliament.
Jackie Baillie: Would it not be simpler t o
remove A udit Scotland from schedule 3?
Robert Black: Yes, that would be a
straightforward solution, but I will qualify that
statement, as you might expect that I would. The
Scottish Government might want to undert ake
some marginal adjustments in A udit Scotland’s
powers and duties in relation to the oversight and
co-ordination of scrutiny. We are not well sited on
those issues, so I would not want the simple
suggestion of removing Audit Scotland from
schedule 3 t o be adopted without understanding
what was in the mind of the Scottish Government
when it added the body.
Jackie Baillie: I am sure that, when the minister
comes before us, we will have an opportunity to
test that. I take it t hat your independence is the
matter that concerns you most going into the
future.
Robert Black: Yes, indeed.
John Baillie: Yes. Audit Scotland is one of the
early examples of a shared-s ervices organisation,
as it was designed to provide services for the
Accounts Commission and the Auditor General.
The Convener: Will the bill improve the
efficiency of the public sector? If not, why not?
John Baillie: I will respond—I am sure that
other witnesses will c ontradict me if necessary. It
seems to me that any reform of public services
would involve proposals suc h as are in the bill. To
the extent t hat the purpose of the proposals is to

1446

streamline and to promote efficiency, effectiveness
and ec onomy, the bill should—almost by
definition—provide mec hanisms to achieve what it
is setting out to achieve. It is inevitable that what
happens after the bill becomes an act will be down
to the individuals who must follow its provisions
and implement it. In other words, it will be down to
those people t o deliver the efficiency, the
effectiveness and the economy, but a framework
will be in place that will help.
Robert Black: I welcome many aspects of the
bill. We should take a balanced view of the scope
of what we might call cash-releasing efficiency
savings from scrutiny activity. The SP ICe briefing
captures well the financial calculations that the
Scottish Government prepared to support the bill,
and we can see that even in the fullness of time
the cash-releasing element will be modest.
The big benefits are, first, that we will have—we
hope—a more robust, risk-based assessment of
public bodies, and in particular loc al authorities, as
a result of bringing together more closely all
inspectorates and scrutiny bodies. Secondly, ove r
time there is the prospect of reducing the burden
of scrutiny, in local government in particular. If we
achieve a situation in which, through the formal
oversight of the Accounts Commission, we are
communicating well with the other inspectorat es in
the preparation of risk assessments of individual
local authorities and in the streamlining of scrutiny
plans, there should be a reduction in the scrutiny
burden on local government and other parts of the
public sector on which the changes will have an
impact.
James Kelly: It is suggested in the financial
memorandum that £3 million in savings will be
made as a result of the exercise. Auditing can help
to drive efficiencies and savings. How do Russell
Frith and Don Peebles think that the auditing
process can contribute to achieving the savings
that are set out in the financial memorandum?
Russell Frith (Audit S cotland): Auditors in the
public sector have a wider role than just that of
considering
financial
statements
annually.
Nevertheless, that audit has the c apacity to
consider what savings, if any, have been made as
a result of change. The A uditor General and the
Accounts Commission have value-for-money audit
powers and can consider the impact or
consequences of c hange. Two or t hree years
down the track it will be open to the audit process
to compare what has happened with what was
planned.
Don Peebles: Now that James K elly has
mentioned the figure of £3 million I can talk about
it too, because it is important to consider it against
the background of the bill’s ambition and the wider
context of the overall Scottish budget. Savings of
£3 million are at the margin. Cash -releasing
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efficiencies are not the only measure, but they are
a reasonable measure and it is important that we
understand that costs will be incurred over several
years prior to the achievement of net overall
savings of £3 million.
James Kelly asked about the audit process, but
we s hould perhaps widen our consideration to
include the overall scrutiny process, which starts in
the Parliament with members’ scrutiny of the bill. It
is incumbent on us all to be assured that the
numbers in front of us are robust and stand up. I
welcome the question and the opportunity to
consider t he matter, but the burden of t hat
consideration should not fall only on the audit
process.
As elected politicians, you are responsible for
being assured at the outset that the legislation you
are examining is properly costed and that it can be
passed with a certainty that the figures it contains
will ensure that the legislation deli vers as it is
meant to. I have great respect for my colleagues
on the panel, and I am sure that their processes
will address many of the issues—it is, as Russell
Frith said, open to them to examine such things —
but I would like the audit process to come in once
it has already been assured t hat legislation is
properly costed and fit for purpos e in relation to its
overall ambition.
16:00
The Convener: You are talking about
something that should be straightforward and
obvious, so why is it not happening? What g oes
wrong in the costing to produce estimates that are
wildly out, in spite of the expertise that is applied?
John Baillie: I am not answering that question
directly, but I think—
The Convener: We are meant to be the
politicians here.
John Baillie: I have been here before.
I am really referring to James Kelly’s point.
Among the ways in which efficiencies are driven,
the exercise of self-assessment within a local
authority, for example, often suggests to the
people doing it and to those to whom they report
that something needs to tidied up or bettered in
some way. That is part of the scrutiny process,
and it is no less valid becaus e it happens to be
done internally—in fact, it is more valid, because
the people are finding things out for themselves.
The other aspect is best-value reporting,
whet her in a local authority or in central
Government. That reporting in itself involves a
holding to account, particularly since much of it
concentrates on and covers improvement. Those
things, as well as a number of others, drive
efficiencies.
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Jeremy Purvi s: What level of consultation did
the Government carry out with your organis ations
with regard to the bill and the core document—the
“Public services reform: simplification and
improvement update document” of May 2009—
that the Government has said leads in to it? How
much involvement did each of your organis ations
have in the int roduction of the proposals?
Don Peebles: There was no direct involvement
from CIPFA until the bill was produced. The
response to the bill that we have submitted to this
committee is our first formal public comment—and
the first formal opportunity for us to do so.
Jeremy Purvis: Really?
John Baillie: We have discussed bits of the bill
in one way or another. For example, we originally
raised the issue of the governance of A udit
Scotland with the Scottish Commission for P ublic
Audit. It has taken the matter forward, and its
proposals appear in the bill. Those as pects,
among other things, have been well discussed
with us.
Robert Black: John Baillie is absolutely right.
There is a miscellany of provisions in the bill. We
were aware of and fully involved in some of them
in advance, but not necessarily all of t hem—and
neither would we expect to be.
Jeremy Purvi s: In response to Jackie Baillie’s
question, you said that you would prefer not to be
included in the schedule 3 list. Did you have an
opportunity to say that specifically to Government
before it published the bill?
Robert Black: No, we did not have the
opportunity to comment on t hat particular issue in
advance of the bill’s publication.
Jeremy Purvi s: Okay. On a slightly wider issue,
I asked the bill team when they appeared before
the committee last week about the proposed
changes to the enterprise net works, Highlands
and Islands Enterprise and the skills functions,
which the Government has said are a key part of
the overall approach to simplification.
I want to ask about the auditing and scrutiny of
that proc ess. What role do your organis ations
have when the Government brings forward
proposals, such as the ones in 2007, to put in
place mechanisms for which you would audit, as
Mr Frith said, not only the financial aspect but in
relation to whether the set objectives are being
met? In May, the Government published a list of
the simplification programmes in the update
document. What mechanisms have been put in
place across them?
Robert Black: If I may make an obvious
comment, the starting point is that it is for the
Government, as supported by the civil servic e, to
make proposals, to explain the purpose and to
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present robust cost estimates to the Parliament. It
is the proper role of this and other committees to
scrutinise those proposals before any legislation is
enacted.

statutory
change,
so
your
point
about
parliamentary scrutiny does not a pply. The
Government stood by its updat e document, which
says:

The role of audit is retrospective—if I may mak e
a very obvious statement—but we monitor
proposed legislation that is going t hrough
Parliament and take into account whether it
requires any change in audit arrangements. At its
simplest, if new bodies are created as a result of
the bill, it will be for Audit Scotland, t hrough my
colleague Russell Frith, to arrange for the
independent external audit of those bodies, as is
done for all existing bodies. We would have a
piece of work to do on that.

“The refor ms to SE and HIE have resulted in a greater
focus”.

In t he fullness of time, we would consult on a
forward programme of performance audits. If a
signal was coming—principally from the Public
Audit Committee but also from elsewhere in the
Parliament—that there were issues with the
implementation of the bill that could merit a
performance review, we would take that seriously.
Clearly, however, that would come further down
the road.
Russell Frith: I will add something about the
structure of the public sector. Skills Development
Scotland is an interesting example. It is a limited
company. If it was not for changes that were made
to the Companies Act 2006, the organisation
would have been taken out of the Auditor
General’s remit. Skills activities came under the
Auditor General’s remit when they were with
Careers Scotland, Scottish Enterprise and
Highlands and Islands E nterprise, but they would
not have done so when looked after by a limited
company if it had not been for some changes that
were made to the 2006 act.
In reverse, creative Scotland, one of the
proposals in the bill, will be an NDPB and will fall
under the Auditor General’s remit, but one of its
component parts is Scottish Screen, which is a
limited company and currently outside the A uditor
General’s remit.
Robert Black: So I am now responsible for film
making. Is that right?
Russell Frith: You will be.
Jackie Baillie: Excellent.
Jeremy Purvi s: I would like to come back to the
point that I was making, as you did not really
address it. The nub of my question was about the
nearly 30 changes that the Government is
proposing—and without question it has the right to
do so. Three of them require statutory changes,
which are going t hrough the Parliament, but the
vast bulk of them do not. I made a point of
mentioning the enterprise net works, bec ause not
one of the changes there has required any

I am interested to know whether there is a
consistent
approach
under
which
your
organisations will audit the simplification process .
It does not seem that there is. It might be that you
can pick and choose what you wish to examine
subsequent to the event, but from our scrutiny of
the bill, there does not seem to be a consistent
mechanism for auditing t he overall simplification
process further down the line. It is now t wo years
since the announcement of the changes, which fits
within Mr Frith’s two or three-year timeframe.
Robert Black: We have it in mind that, at some
stage, we will look at the new framework for
supporting enterpris e, but it is not in the short-term
programme. It is certainly something that we can
take into account.
Perhaps I am not giving a terribly full
explanation. E very couple of years, support ed by
Audit Scotland, the Accounts Commission and the
Auditor General produce a forward programme of
studies, under which we examine all sorts of policy
areas and issues of resource use. That is subject
to a fairly wide consult ation. It is open to any
committee, MSP or other interested party to make
suggestions on what goes into the programme.
However, we do not have anything specific in the
immediat e or near future on the particular area
that you are asking about.
The Convener: Is there not also a workload
problem?
Robert Black: Yes.
The Convener: There is much to look at and
much to investigate; the difficulty is with your
ability to do all that work. Audit Scotland has a
dynamic role, does it not? It does not just go in to
consider past problems; it cures problems and
allows organisations to move forward much more
effectively and efficiently. However, there is a
danger of too much workload.
Robert Black: I very much welcome that
comment.
John Baillie: As you might expect, the forward
programme to which Bob Black referred starts with
a much wider list of potential projects that is
narrowed down in response to workload and
resource issues.
David Whitton: I have been sitting here thinking
that when, in a former life, I was on the board of
Scottish Screen, I would not have enjoyed very
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governance arrangements in the Scottish
Parliament are best practice or pretty close to it.

I will address my questions to Mr Black. I am not
sure how long you have been in post, but in your
written submission you support the proposal that a
person should hold the office of Auditor General
for only a fixed period of eight years, to

A basic principle of audit is that the auditor
should be completely independent of the body that
is being audit ed. I audit the accounts of the
parliamentary corporation among those of many
other bodies, personally sign the audit opinion and
judge whether reports should be attached to the
accounts that are laid before the Parliament or
whet her t here should be section 23 value -formoney examinations. I am sure that committee
members recall that I have had to do such reports
in past years.

“help to ensure the independence of the post and stability ”.

Will you amplify a bit why you believe that ?
Robert Black: It is of great importanc e that the
person who occupies the post of Auditor General
should do so for a period that is sufficient to allow
him or her to do the job properly without being too
concerned about whether they will be reappointed
or whether their term of offic e will be
foreshortened. It is a judgment call. Some people
have
suggested
10
years,
but
the
recommendation in the bill is for eight years, which
seems to me to be about the minimum. That
covers two full parliamentary sessions, and
anything less than that could be a bit destabilising.
To take the issue to what I would call an absurd
level, if the c ontract was for only four years, the
Parliament would appoint a new Auditor General
every session, which would not be in the spirit of
the implic ation in the Scotland Act 1998 that there
should be an independent and robust audit
regime. Having said that, I do not believe that the
term should necessarily be without limit. When I
was appointed, it was on the pretty conventional
public sector understanding of retirement at 65,
but that has been altered in view of age
discrimination legislation. Therefore, it does not
apply to me at the moment. However, it makes
sense to have a reasonably long fixed-term
appointment for future Auditors General.
David Whitton: To clarify, how long have you
been in post?
Robert Black: I have the enormous privilege of
being the first Audit or General—I took up my role
in April 2000.
David Whitton: Your written submission talks
about who should have the power to set terms and
conditions for t he post. Will you say a wee bit
more about that? I do not want to put words in
your mouth, but you seem to indicate that the
current situation might compromise the post
somewhat.
Robert Black: I welcome the opport unity to
expand on that, so thank you very much for the
question. I say at the outset that the point is not
about individuals or my relationships with anyone;
nor is it about me personally. The provisions, if
enacted, would not affect me—they would affect
future A uditors General. I therefore feel able to
speak frankly on the issue. In essence, the issue
is one of good governance. Pretty well all the
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16:15
The Scottish Parliament recognised right at the
beginning the importance of ensuring the Auditor
General’s independence by establishing the
Scottish Commission for Public Audit. The SCPA
is independent of any audited body. It is not
responsible for any sets of accounts, but it reports
to the Finance Committee and hence to the
Parliament. Therefore, it is extremely well placed
to scrutinise the funding and audit of the Auditor
General. That was the original intention. Audit
Scotland was then created, so in effect the SCPA
took on the responsibility, which John Baillie
referred to, for scrutinising that service -providing
body.
That arrangement has worked extremely well
over t he years, which is why I recommend in my
submission that the S CPA might take on the
responsibility for deciding the Auditor General’s
terms and conditions. That would tak e that
responsibility away from the corporate body as an
audited body. I emphasise that I am not remotely
suggesting that the existing arrangement has
influenced in any way the decisions relating to the
Auditor General’s terms and conditions during my
period of tenure; the issue is the principles of good
governance. If the S CPA took on t hat
responsibility, that would bring the position in
Scotland into line with the principles regarding the
independence of audit ors set out in the ethical
standards for auditors that are issued by the
United Kingdom auditing practices board. All
auditors in the United Kingdom in the public and
private sectors have adopt ed those standards.
The move would not be huge, but if the bill is to be
passed, I strongly commend the idea to the
committee as one to take seriously.
John Baillie: I emphasise that the Audit
Scotland board is entirely behind that proposal. As
Bob Black has said, we also discuss such matters
with the SCPA. We are not nec essarily talking
about real independence; rather, we are talking
about the perception of independence. Anything
that
allows
the
public’s
perception
of
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independence to be somehow other than perfect
undermines the concept.
Russell Frith: I am a director of Audit Scotland
and a member of the United Kingdom auditing
practices board. Therefore, I am responsible for
setting the ethical standards for auditors. In t hat
role, I find it rather uncomfortable that a key
audited body in Scotland has an arrangement t hat
definitely runs contrary to ethical standard 1, on
independence and objectivity. Those ethical
standards were brought into being after the P ublic
Finance and Accountabilty (Scotland) Act 2000
came int o force. Therefore, the Public Services
Reform (Scotland) Bill is essentially the first
legislative opportunity to bring arrangements into
line with current best practice. I entirely agree with
the Auditor General that the bill is a good
opportunity to do that.
The Convener: It is good to hear ethical
standards being talked about and acted on in this
day and age.
David Whitton:
The Auditor
General’s
submission mentions appointments to the Audit
Scotland board. It says that those appointments
should covered by the Office of the Commissioner
for Public Appointments in Scotland.
Robert Black: Yes. I have suggested that to the
board. I think that we all think that that would be a
good thing. When non-exec utive members of the
Audit Scotland board are being appointed, it is
important that we find a way of ensuring
parliamentary and public confidence in the
robustness and objectivity of the process.
Some time ago, when we were appointing a
non-executive member of the board, I approached
OCPAS informally through A udit Scotland to ask
for assistance, but I was told that OCPAS is not
empowered to assist us because we are not
covered by the Public Appointments and P ublic
Bodies etc (Scotland) Act 2003. If the bill is to be a
miscellaneous bill that covers a number of areas, I
suggest that bringing the appointment of A udit
Scotland board members within the jurisdiction of
the Commissioner for Public A ppointments in
Scotland would be a good piece of tidying up.
David Whitton: Would the Government’s
acceptance of your suggestion about which body
should control the A uditor General’s pay and
conditions improve the auditing process of the
Government as a whole?
Robert Black: The approach would reinforc e
the general sense of confidence in the
independence of the audit process. Confidence in
the process of appointing members of the Audit
Scotland board would also be reinforced, given
that provisions in the bill give the S CPA a driving
role in that, as is entirely appropriate.
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John Baillie: As members know, the Accounts
Commission is subject to the OCPAS process,
which works well —we think that it is a
considerable advantage. When
we
were
discussing with the S CPA the proposal to appoint
the Auditor General for an eight-year term, we
suggested that it might be wort h appointing the
Auditor General mid-parliamentary session, so
that the person straddles three sessions instead of
two. Such an approach might provide better value
for money.
Jackie Baillie: We all sign up to reducing
duplication of scrutiny, but I am not sure that we
would sign up to lowering the standard of scrutiny.
It is clear to me that you are moving towards
increased self-assessment across a range of
public bodies, but it is equally clear to me t hat
there has been failure of s elf-assessment in the
NHS on a grand scale. In the NHS there has been
a move from little monitoring and no inspection to
substantial amounts of both. There seems to be a
lack of consistency in that regard. We know that
for some public bodies self-assessment would not
work on any level. How do we get the balance
right?
John Baillie: I will speak to the local authority
issue, across the scrutiny bodies that are now
involved because there is shared risk assessment.
I should have made it clear that self-assessment is
not simply taken as read but is tested. When there
is confidence in the self-assessment decisions and
processes we will be able to move forward, but
initially a self-assessment will be tested against
the assertions of and the res ults in the particular
local authority. We are not taking anyone’s word
for anything. There will be a lot of testing, but it will
be shared, to avoid duplication, and when the s elfassessment process is embedded we will be able
to rely more on what we are told, on the basis of
previous evidenc e.
I draw an analogy with what currently happens
with any kind of financial audit. Internal controls on
the processing of information and the control of
assets and funding are designed to ensure that
things work properly. The auditor will be told that,
and he or she will not only write down and analyse
all the information but test it. Only when they have
tested it will they have the confidence to rely on it
to produce financial statements. In the context of
the bill, we are talking about the same principle;
the self-assessment will be t ested and only then
will it be relied on to produc e the information t hat
we hope that it will produce.
Robert Black: We are at an early stage. It is
good that we should endeavour to rely more on
self-assessment, to reduce t he burden of scrutiny.
However, we will have to think carefully about
what we mean by self-assessment, which I
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suspect will vary bet ween services and sectors
across the public sector.
One obvious but nevertheless import ant area is
child protection services; anot her is the prot ection
of t he frail elderly. I t hink that we all agree that we
have seen a number of serious and most
unfort unate events in those areas. In some
instances, some assurance was taken from the
fact that the organisations involved had systems in
place. However, t he issue is how systems operate
on the ground. The risk and challenge that any
auditor going into a public body in any part of the
public sector faces on getting an assurance t hat
systems are in place is how to assess the
robustness of t he operation and the quality of the
people who operate those systems. That is the
important matter for us. Staff turnover and staff
changes are als o considerations. Often, the
effectiveness of a system depends on not only the
professionalism but the insight of the people who
run our public services.
This is not an easy area. As we take forward the
inspectorates, I am sure that the question of joint
risk assessment will arise. We will need to find
ways of getting down into some of the issues. It
would be a mistake—I am sure that no committee
member would make it—t o jump to the conclusion
that self-assessment is of itself an easy panacea
in this complicated area of social policy.
John Baillie: It is fair to say that selfassessment tells an organis ation, “Y ou should
have these processes in place. If you don’t, the
alarm bells are already ringing for us.” If the
processes are in place in the areas that Bob Black
mentioned as examples, testing will be particularly
thorough becaus e of the subject matter. Indeed,
one issue in the whole process of scrutiny, coordination and gate-keeping is the extent to which
individual scrutiny bodies can break rank—child
protection is one obvious example—and go into an
area. They do that for the very good reason that
they have to, regardless of whether they were
there three weeks ago or whatever. It is important
that, as members of the scrutiny group, we
recognise the need for that safety net.
Linda Fabiani: I am really interested in what
you have just said—I hasten to add that that does
not mean that I am not interested in everything
that you have said, but the last bit of the
discussion on self-assessment was particularly
interesting. From what you said, it strikes me that
the process could be more rigorous and could be
seen as a move away from the tick-box exercise of
quantitative monitoring to looking more at quality.
When I worked in organisations that were in
receipt of some public money, we had to do
internal audits covering all our functions before th e
external auditors came in. Do you view selfassessment in that way? I always felt that the
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process was a tick-box exercise—perhaps that is
harsh—that the auditors did not look underneath
that exercise to see whether the organisation had
the processes in place and that they assumed t hat
things therefore worked. Self-assessment could
strengthen
organisations,
albeit
that
the
terminology may give the perception that the
process is weak er. We should be careful about the
terminology that we use. We need to ensure t hat
people truly understand that self-assessment is
not an easy out.
Robert Black: If I recall correctly, I offered suc h
a comment earlier in the discussion when we were
talking about efficiency and so on. I certainly
intended t o share with the c ommittee the thought
that we are talking more about improving the
quality and robustness of inspection than about
generating cash-releasing savings. It would be a
mistake for any of us to concentrate too much on
whet her the figure for 2014 is £2 million or £3
million. There are much bigger issues here. They
are exactly those about which Linda Fabiani
spoke, such as how we us e the improved joining
up of scrutiny to make scrutiny more robust and
more likely to pick up areas of systemic weakness
in any public body. How can we promote a good
conversation bet ween the Accounts Commission,
Audit Scotland, the inspectorates and local
authority managers so that we can say, “Look,
from the work we are doing, we think there are
issues in here”? We must try to be pre-emptive in
some of t he discussions, although, inevitably and
unfort unately, we will need to look back at serious
events to try to learn the lessons afterwards.
John Baillie: For some time, the Accounts
Commission
has
been
going on
about
performance management and t he measurement
of performance, which are not up to scratch in
local authorities generally. The situation is getting
better, but we are not there yet. That is one
example.
With
improved
performance
management and measurement, the selfassessment exercise would be a bit better and
easier to handle. The absence of self-assessment
is, in a sense, a result of the absence of
performance measurement in local aut horities and
a problem with the way in which they collect data,
particularly cost data. The core of the issue is to
drive forward that measurement and make it part
of the system, so that it is done not only when an
external audit is coming up, but day to day as part
of internal systems. That is what we have to do.
The Convener: As our witnesses have no final
comments, I draw this item to a close. I t hank all
our witnesses for their individual and collective
wisdom, which is experience bas ed and which has
been helpful to the committee. Thank you for
attending and for your evidence.
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Foreword
This paper is the second, and final, publication resulting from a
major research programme carried out by Jo Armstrong for the
David Hume Institute in 2007 and early 2008. As before, we
are extremely grateful to a number of parties for their support.
Financial backing for the research came from the Water
Industry Commission for Scotland, Audit Scotland and the
Office of Fair Trading. Shepherd and Wedderburn kindly
sponsored our seminar in late 2007 and also hosted meetings of
the steering group. Indeed I owe a personal debt of thanks to
Gordon Downie of S&W for re-kindling my enthusiasm for
setting out on this project, after the original concept had
emerged at a seminar by Sir Ian Byatt of WICS for the Institute
in 2006. I have no doubt that the outcome of the research fully
supports the enthusiasm shown by Ian Byatt, Gordon Downie
and so many others.
One further vote of thanks goes to Professor David Simpson.
David has recently stepped down from being a Trustee of the
David Hume Institute, but willingly agreed to take on the role of
chair of our steering group. He was ideally suited for this role,
as not only does he know the Institute so well, but also as
Deputy Chairman of WICS he has an understanding of what has
been achieved in recent years by way of enhancing productivity
and efficiency in the water sector in Scotland; and the prime
basis for this research is to see what lessons can be learned
across the public sector from this success.
In her earlier report Jo Armstrong spelled out in some detail the
lessons learned from three case studies – social housing, waste
management and social care. This paper focuses on the general
lessons learned, in what I believe is a remarkably accessible
manner.
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We hope that, given its relative brevity coupled with its
accessibility, this paper will be widely read throughout the
public sector; and that its key conclusions will be given
thoughtful consideration by MSPs, those operating in local
authorities and quangos, regulators, civil servants and many
others.
I do not intend to summarise the findings set out below, but do
believe that the four key lessons learned merit regular repetition
– almost a mantra for the Scottish public sector. These are: clarity about objectives; introduce competition where feasible,
with effective economic regulation as a second best alternative;
acquire reliable benchmarking data to assist the setting of
meaningful output targets; and suitable incentivisation linked to
such targets.
Jo has produced an excellent report, based upon first rate
research. We are in her debt. Nevertheless I must end by noting
that, as a charity and wholly funded by voluntary contributions,
the David Hume Institute has no collective view on the
research’s findings or policy implications.
Jeremy A Peat
Director
The David Hume Institute
February 2008.
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INTRODUCTION
1. Over the next three years some key parts of Scotland’s public
services will face substantial real terms cuts1, in their
funding, making the delivery of efficiency savings critical to
the continuation of current service levels. Though, overall,
the Scottish Government’s spending between 2007-08 and
2010-11 is forecast to reach record levels2, there exists a
further significant challenge. Scotland’s current budget has
been bolstered by the inclusion of the £1.5 billion reserve at
Whitehall which has allowed annual spending commitments
between 2008-09 and 2010-11 to be increased. This is a oneoff boost and consequently, by 2011-12, Scotland’s baseline
spending will be lower by around £200 million3.
2. With funding tightening, there is now an even greater need to
generate productivity improvements to ensure the growing
needs of public service users are adequately met. The
question addressed here is how productivity improvements
might be possible through the adoption of the kind of policy
lessons drawn from recent Scottish Water experiences. This
report summarises these lessons which are outlined in
greater detail in the analysis undertaken earlier for the David
Hume Institute (DHI)4.

1

For example, spending on Scotland’s public transport is forecast to rise by minus 2% per annum in
real terms between 2007-08 and 2010-11.
2
By 2010-11, the Departmental Expenditure Limit (DEL) value (over which the Scottish
Government’s Cabinet Secretaries have discretion) will be £28 billion in 2007-08 prices.
3
See CPPR budget briefing No 3 for a more detailed analysis of the Scottish budget arrangements, in
http://www.cppr.ac.uk/media/media_54616_en.pdf
4
See Armstrong Jo, (2007), Improving productivity in Scotland’s public services, DHI Occasional
Paper,
http://www.davidhumeinstitute.com/DHI%20Website/publications/Improving%20Productivity%20in
%20Scotland's%20public%20services.pdf
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CONTEXT
3. The delivery of productivity improvements or efficiency
savings has been a key component of the last two Scottish
budgets. The challenge in the 2004 settlement was to
maintain or grow services whilst delivering 1.5% annual
savings. The target is now 2% per annum. The delivery of
this level of savings will challenge providers to examine
their current modes of operation, building on best practice
wherever it exists. The DHI analysis highlights the potential
benefits available from introducing or extending the
competitive framework within which many public services
are delivered. Such an approach will help to ensure scarce
resources are used efficiently and effectively whilst also
encouraging innovation in service development and delivery.
This is not to suggest that such a competitive framework
requires all public services to be provided within the private
sector. Suitable competitive environments can be created
within the public sector. Where competition is not possible
or desirable, effective economic regulation can act as a
second best alternative, aiming to replicate the best of what
competition can deliver, albeit requiring greater levels of
bureaucracy to work effectively.
4. To deliver productivity improvements it is not sufficient to
assume that all that is required is simply a cut in the cash
cost of a service. Productivity improvements are delivered
when the same or greater levels of service are achieved with
the same or less funding whilst, at all times, maintaining
service quality. Otherwise, services are simply put at risk.
5. A key aim of the DHI analysis was to highlight the
possibility of such productivity being encouraged by
adopting and adapting the lessons from Scottish Water’s
recent experiences.

2
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Since its establishment as the monopoly provider of
Scotland’s water and sewerage services in 2002, Scottish
Water has reduced its operating costs by 8% per annum in
real terms whilst simultaneously improving the quality of its
services. When creating a new form for Scottish Water, the
Scottish Government also established an economic regulator
- the Water Commission for Scotland (WICS) - to minimise
the potential for Scottish Water to abuse its monopoly
position. Scottish Water’s management is incentivised to
deliver challenging but achievable output targets and this
arrangement has allowed it to pass on lower price increases
than historically its customers might have anticipated.
6. It was this significant productivity improvement delivered by
an organisation still within the public sector that was of
interest to the DHI. The analysis concluded that there are 4
key lessons which could have wider relevance for other
public service providers:
•

•

•
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First, for effective delivery, those operating within the
public sector need clarity about their objectives, i.e., what
is to be delivered, by when and at what cost.
Secondly, the more open a sector is to competitive
pressures the greater the chance for the efficient allocation
of scare resources. Failing the introduction or extension of
competition, effective economic regulation acts as a
second best option.
Thirdly, for an economic regulator to be effective they
need to be able set and monitor the delivery of meaningful
output targets which are based on suitable benchmarking
data.

3

•

Finally, productivity improvements are more likely to
occur if those operating within a sector are suitably
incentivised; rewarded for exceeding targets and penalised
when delivering inappropriate or inadequate performance.

7. Although all 4 lessons have wider applicability as a means of
driving productivity improvements, the degree to which each
applies differs across the sectors, negating any belief that
“one-size fits all”. Notwithstanding this caveat, if Scotland’s
public service were to deliver Scottish Water-equivalent
productivity improvements, this would release savings
amounting to £2.25 billion5 by 2010-11. Perhaps just as
important a benefit from the appropriate application of these
lessons is their potential to deliver a framework that
encourages and rewards continuous quality improvement
within service delivery.
8. In addition to demonstrating the significant gains that are
possible by adopting the Scottish Water lessons, the DHI
analysis discovered a real lack of awareness amongst public
service users and providers alike about its success. It is also
clear that many are wary about adopting models of outright
competition within public service delivery. However, with
the need for increased efficiency savings it is now even more
important than ever that service providers are encouraged to
assess all possible models of delivery to capture much
needed improvements in productivity.
9. There are a number of current opportunities to develop such
awareness, one such catalyst being the Crerar6 review on
regulation in Scotland. The Scottish Government’s response
to this review accepts that it was not possible for Crerar to be
comprehensive in his analysis of regulation.

5

Based on 8% of the total DEL in 2010-11.
The Scottish Government (2007), The Crerar Review: The Report of the Independent Review of
Regulation, Audit, Inspection and Complaints Handling of Public Services in Scotland,
www.scottishexecutive.gov.uk/Publications/2007/09/25120506/19

6

4


605

In particular, the review did not assess “…the use of scrutiny
to regulate markets and market-entry…”7. As it seeks to
implement many of the review’s recommendations,
however, the Scottish Government might also seek to assess
where introducing greater levels of competition or extending
the regulatory framework to include economic regulation
would be of additional benefit. After all, Scotland’s water
authorities did historically operate with significant levels of
regulation in both quality and safety, but it was only
following the introduction of a suitably qualified and
empowered
economic
regulator
that
substantial
improvements in productivity were delivered.
POLICY LESSONS
10. The relevance of these 4 lessons to generating productivity
improvements was assessed across three sectors; social
housing, care service and waste management (see text box).
The remainder of this paper outlines the policy lessons for
each, although reference to the earlier DHI paper is advised
for a more detailed critique.
Clarity of objectives
11. Critical to Scottish Water’s success has been the explicit
statement of organisational objectives set by its shareholder,
Scottish Ministers. The Regulator translates these objectives
into measurable outputs, leaving Scottish Water’s
management free to deliver these outputs as best they see fit,
free from inappropriate political interference.

7

See the Scottish Government’s response to the Crerar Review,
www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/latestnews/Response-to-Crerar
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Social Housing accounts for around 30% of the total stock of housing in
Scotland. Since 2002-03 more than £2 billion (2007-08 prices) has been
spent on this sector to alleviate the serious shortage of affordable
sustainable housing but a serious lack of suitable supply remains.
Management costs are on an upward trend and rents are slowly becoming
unaffordable. Due to a lack of suitable supply, tenants have no effective
means of signalling their dissatisfaction by moving.
Waste Management is concerned with the collection of waste and the
treatment of residual waste. The majority of waste is from the commercial
sector but Local Authorities face EU penalties for non-compliance with
landfill directives for the household waste they collect. The cost of recycling
is rising as the easier, non-biological waste is recycled. The new waste
treatment infrastructure is estimated to cost c£2-3 billion between now and
2019-20.
Care Services covers the provision of care for older people and for adults
with learning disabilities in their own home, in residential care or in day
care services as well as for adults with mental health problems or with drug
and alcohol dependencies. Total social work spending by local authorities
amounted to just over £2 billion in real terms in 2005-0,6 of which over 85%
was used for the provision of adult care services. Indeed, Scotland’s local
authorities have received substantial increases in funding since devolution
for the delivery of services such a free personal care for older people. Not
surprisingly, demand continues to rise as Scotland’s population ages.

12. In social housing, housing associations offer a wide array of
services ranging from managing their housing and building
new housing to offering care support for vulnerable tenants.
In many cases it also extends to ensuring the wider
community is free from anti-social behaviour or indeed that
tenants benefit from wider regeneration and employment
activities. Whilst all are laudable and probably necessary
activities, it is not clear the tenants want their management
to undertake all such activities if this means they ultimately
pay for them via increased rents. It is also not necessarily the
case that the skills needed to manage houses are suitable to
deliver all or any of the other wider activities. Management
may wish to be involved in all activities but they need to
affirm that this is what tenants want and that they are
competent to do so cost-effectively.

6
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13. The objective for Scotland’s social care providers is to
deliver more personalised and bespoke care packages as
defined by its care users. Whilst this objective may be clear
to all stakeholders, (i.e., the Scottish Government, Scotland’s
local authorities’ and service users), what is actually being
delivered is neither consistent across the country nor
necessarily actually what users want. The Scottish Water
lesson was that the regulator must translate what the
objectives mean into outputs. This is also essential for
Scotland’s care service provision. Without clarity on how
high level objectives translate into actual services for
individual users, it is not possible to be certain that the sector
is efficiently and effectively allocating its increasingly
scarce funding.
14. Finally, the development of Scotland’s new waste treatment
infrastructure (i.e., combined heat and power or waste-toheat plants) requires greater clarity on what quantity and
type of waste needs to be accommodated as well as where
local authority cooperation may be needed to ensure scale
economies are possible. Without it, local authorities face the
potential of having to fund penalty payments arising from
breaches of EU waste directives as excess waste continues to
go to landfill. It is widely accepted that building this new
waste treatment infrastructure will require private capital and
know-how. To reduce the associated risks to manageable
levels and so to secure the necessary private finance will
require local authorities to be clearer about exactly how
much waste they wish to have treated in which locations,
and how they envisage creating appropriate levels of
transparency and certainty to deal with any related planning
issues.
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15. Being clear about what any policy aims to deliver is
essential. Being sure what this actually means for users is
just as important, even more so where such a service is
perceived as being more complex than, say, the delivery of
clean and affordable water and sewerage services. Without
such clarity it is hard to show that the resources allocated for
effective delivery are or will be adequate.
Effective competition and regulatory framework
16. Scottish Water does not face direct competition in serving its
household customers. Instead, it operates within a regulatory
framework where performance is assessed against similar
providers in England and Wales, who also operate within a
regulated environment. Effective regulation aims to create
the benefits of competition by setting challenging but
deliverable targets, based on extensive knowledge of the
relevant operating environment, reinforced by detailed
monitoring of performance.
17. Currently there are over 200 providers of social housing in
Scotland but there is little effective competition for the
delivery of management services. Such limited competitive
pressure could be compensated for by the intervention of an
effective economic regulator challenging managers to
operate efficiently and effectively for the benefit of tenants.
In Scotland there are several regulators operating within the
sector, all with different powers of intervention, and none
with the rigorous economic regulatory role that the WICS
has in Scotland’s water sector. Such a structure allows poor
performers to survive and does not ensure that tenants, both
existing and prospective, receive value for money.

8
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The Scottish Government has recently signalled8 that it
wishes to introduce a number of key changes in the sector,
as it seeks to secure more, much needed, affordable housing.
Increasing competitive pressures alongside rationalisation of
the number of regulators operating with a wider range of
powers would secure better value for money as well as better
outcomes for tenants.
18. It could be argued that the provision of care services in
Scotland is already highly competitive. Nonetheless, the
roles that are expected of local authorities are arguably
contributing to limiting productivity improvements. As both
purchaser and provider, local authorities have a conflict of
interest. Standardisation in services may deliver economies
of scale in procurement, but this also carries the real risk of
stifling innovation in service delivery, essential when
personalisation is what users want. Quality in this sector is
critical and the existing regulators play an important role
ensuring only competent and trustworthy service providers
operate. If, however, bespoke rather than institutional care
packages are to be ubiquitous, then the current regulatory
arrangements are unlikely to offer a cost-effective solution to
the assessment of service quality.
19. The development of Scotland’s new waste infrastructure
could also benefit from assessing what market structure
might be most appropriate. Rather than attempting to
develop a number of complex PPP arrangements to secure
the necessary private sector input, the same infrastructure
could be provided using a more conventional competitive
market option. The financial viability of the required waste
treatment plants is likely to limit the total number of wasteto-heat plants built in Scotland, making those that are
installed regional monopoly suppliers.
8

See the Scottish Government’s current consultation document “Firm Foundations: The Future of
Housing in Scotland: A discussion document”.
http://www.scotland.gov.uk/Publications/2007/10/30153156/2
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To minimise the likelihood of any abuse of such monopoly
power, price-capping arrangements may be needed to ensure
that the financial return investors generate is adequate but
not excessive9.
A combination of encouragement of the development of
independently owned10 infrastructure operating alongside a
suitably empowered regulator will not only safeguard users
but provide certainty for those who build and own the
infrastructure.
20. Increasing the competitive structure of much of Scotland’s
public services - either in full or in part - offers greater
opportunities for delivering productivity improvements. This
is essential where demand for such services grows but where
funding becomes harder to secure.
Effective benchmarking
21. Setting meaningful output and outcome targets requires
recourse to suitable benchmarking data. In Scottish Water’s
case the WICS benefits from access to extensive cost and
performance data compiled over a number of years by
OFWAT, the Regulator for England and Wales. A large
array of data is currently being collected right across
Scotland’s public sector, utilising scarce resources that could
otherwise be available to fund front-end services. It is
essential that the data that are being collected are of practical
value and assist users and/or regulators to measure the
efficiency and effectiveness of the services on offer.

9

There are numerous of examples in the UK utility sector of how such an arrangement might be
developed. For example, the UK off-shore gas pipeline infrastructure was developed by the market.
Those wishing to use the pipelines to shore had recourse to the DTI in the event the price charged was
not thought to be cost reflective (including a return to equity). Alternatively, the licence arrangement
used in Scotland’s water sector is another approach to the management of prices in such a monopoly
arrangement.
10
The ownership structure could be private or a combination of public and private and could involve
dividend and non-dividend distributing models.
10
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22. New competitive or economic regulatory structures should
not be introduced across a wider section of Scotland’s public
services without careful planning. This need not impede
those who hold budgets to make greater efforts to be fully
accountable for the funds they command. Developing better
benchmarking data, and using these to monitor performance,
needs immediate attention. Poor data are costly in both time
and money and leave users with little information to make
effective choices.
This allows poor management to survive and diminishes the
potential for excellence to thrive. Knowing what is good
performance is a necessary but not sufficient aspect of
effective benchmarking. To be truly effective requires the
development of meaningful targets that are effectively
monitored and suitably rewarded.
23. Finally, Scottish Water’s achievements are not widely
known amongst those active across Scotland’s public
services, leading to the conclusion perhaps that crossdiscipline benchmarking is not widely applied. For example,
how easy would it be to encourage managers in the NHS to
look and learn from what has been achieved in Scottish
Water? Could public service providers be encouraged to
adapt current modes of operation to improve productivity by
developing structures and approaches that involve greater
levels of competition? Where best practice and exceptional
performance exists, be that in the public, private or voluntary
sectors, recognition of this is essential to ensure that all
opportunities to capture efficiency savings are taken.
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Incentives driving performance
24. Scottish Water’s stakeholders have developed an incentive
structure that aims to deliver the objectives of an affordable
and sustainable water and sewerage service. Setting suitable
incentives for management has encouraged the necessary
changes to working practices and so has delivered significant
savings in a timely manner. For those operating in the public
sector, taking on new activities or operating in a more
competitive environment is likely to be more risky than
maintaining the status quo. Unless reward structures are
suitably flexible, the necessary behavioural changes are
unlikely to be secured.
25. Rewards can be pay-related but they could also be linked to
other factors. For example, in the social housing sector grant
funding to support the construction of new affordable
housing could be restricted to the more efficient housing
associations. Alternatively, housing associations could be
incentivised to make use of the spare capacity on their
balance sheet to secure much needed private finance by, for
example, giving them pre-emption rights to secure the
management of existing housing currently under the
management of under-performing housing associations. Just
as important, poor performers would face the loss of their
housing stock to more efficient managers.
26. In the delivery of care services the main concern facing local
authorities is how to make personalisation work for the
benefit of the user without putting unacceptable pressure on
council finances. Users (and carers) are currently
incentivised to secure the maximum level of service rather
than simply the service they need.

12
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The sector needs to develop a more flexible approach
whereby users are incentivised to seek the care package that
best meets their needs and local authorities provide or
procure more bespoke services for service users whilst
leaving the local authorities financially neutral11.
27. Incentives to improve productivity in waste collection are
diminishing, since Scotland’s local authorities have already
received additional financial support to develop their various
collection and recycling services. Introducing household
charges may be a means of incentivising households to
reduce the amount of domestic waste to be collected, but is
unlikely to influence how local authorities collect and
dispose of household waste.
To justify additional user charges, local authorities need to
show that their current service is efficient and that they are
undertaking suitable investment not only in collection but
also in recycling and residual waste management. Subjecting
their collection services to a best value review is an essential
first step to convincing council tax payers that additional
charges are essential.
28. The development of Scotland’s waste infrastructure (e.g.
waste-to-heat plants or incinerators), is costly, risky and will
inevitably be limited in the number of units finally
constructed given the accompanying economies of scale.
Appropriate incentives to help develop efficient delivery
could be financial (i.e. grants or equity subject to meeting
state aids requirements), the development of a suitable
franchise model or simply involve the local authority making
unambiguous statements on how associated planning
approvals will be managed to make the process more
transparent and certain for suppliers.
11

How to determine the funding arrangements that secure financial neutrality will require careful
analysis. It may also involve additional funding being made available from the Scottish Government to
provide suitable incentives for local authorities to implement a managed reduction of their in-house
services thus reducing the local authority conflict of interest as both procurer and supplier of care
services.
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29. Incentives that work in one sector may not be appropriate in
another. The development of suitable incentives also needs
careful planning to ensure the law of unintended
consequences does not apply. Moreover, what incentives
work at the start of any new arrangement may become
inappropriate over time. Whatever incentive structure is to
be applied, it needs to be carefully planned but also to be
subject to on-going review.
CONCLUSIONS
30. The demand for public services in Scotland continues to
grow whilst the funds required for their effective delivery
now seem unlikely to rise commensurately. Delivering 2%
per annum efficiency savings, as signalled by the Scottish
Finance Secretary in his 2007 budget, becomes all the more
essential.
However, this 2% per annum target is in addition to the
1.5% per annum savings that Scotland’s public service
providers were required to deliver in the last 3 years12. To
achieve year-on-year savings without putting services or
service quality at risk would be challenging for any
provider, be they in the public or private sector. That is why
looking at all possible delivery modes and applying best
practice wherever it resides is now even more important.
Otherwise, the likelihood of a diminution of services seems
ever likely.
31. The lessons from Scottish Water offer real opportunities to
make the difference. Whilst their application may lead to
radical change for some, they could unlock significant
savings as service providers take the opportunity to do things
differently for the benefit of their users.
12

The Scottish Government is unable to confirm the Efficient Government Initiative has not harmed
service levels through the delivery of substantial as cash savings.
14
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Reducing operating costs by 8% per annum - as Scottish
Water has delivered - would release around £2.25 billion of
increasingly scarce public spending by 2010-11. If this
increase in operating efficiency also means an improvement
in the quality of services, then many more Scots who are
currently unable to receive essential services or receive
inadequate services would be the real beneficiaries.
32. The Scottish Water lessons are not complex or indeed
difficult to implement. Now may well be the time to test
their applicability more widely. For example, the Scottish
Government’s response to its current consultation on how it
might solve the serious social housing problem could start
with a clear statement of objectives, supported by clarity on
how many houses this means they wish to deliver, at what
cost to the public sector and in what timescale, (assuming a
minimum quality threshold). This will ensure that all
operating in this sector fully understand what the
Government is aiming to achieve with its scarce resources
and so minimise the potential for wasted effort.
33. Whilst clarity of objectives is an essential element, on its
own it is unlikely to deliver the level of savings that are
possible. The Scottish Water experience suggests effective
economic regulation was also essential to drive the necessary
behavioural changes within a monopoly organisation. The
current reappraisal of Scotland’s regulatory landscape offers
an ideal opportunity for the Scottish Government to
substitute,
where
appropriate,
more
competitive
arrangements, creating direct links between users and
providers. Where regulation must continue, the inclusion of
an economic regulatory element would offer the potential for
more effective resource allocation.
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34. Unfortunately, effective economic regulation is costly. It
requires the development and monitoring of detailed
operating data, to be used by suitably experienced regulators
with adequate powers of intervention and sanction. Such
costs are a powerful disincentive to a wider use of economic
regulation. However, adaptation of the myriad of data
sources currently gathered by Scotland’s public sector could
actually generate savings; inappropriate data collection could
cease and efficiencies could be generated by the suitable
application of relevant benchmarking data.
35. The introduction of new modes of delivery also requires the
implementation of suitable incentive structures. In order to
flourish under new governance arrangements service
providers need to be adequately rewarded for embracing and
managing the associated risks and uncertainties. They also
need to be aware that inappropriate or poor performance
brings with it penalties. In Scottish Water’s case,
management receive bonuses where they exceed their
regulatory targets but they have also suffered when they
have been unable to deliver the Ministerial objectives.
36. The Scottish Water lessons are an important pointer to the
efficient allocation of scare public funds. What has been
achieved in only 4 years suggests these lessons deserve to be
debated and, where appropriate, to be more widely applied
to the considerable benefit of Scotland’s tax payers and
service users alike.

16
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Richard Parry
Richard Parry, Reader in Social Policy, School of Social and Political Studies,
University of Edinburgh
1.The Bill raises many questions of administrative law about the relation between
government and other public bodies that call for detailed legal analysis; I would
echo points made my colleague Prof Chris Himsworth (PSR 7). My purpose here
is to provide a perspective from politics and public management on what the
Scottish Government (SG) is seeking to do in its proposed legislation.
2.The Bill is a product of two areas of current concern in public policy:
i)

ii)

the fascination of governments with public sector organisational forms that
are not direct ministerial or local authority departments but have other
accountability structures, typically boards – these ‘quangos’ are frequently
called into being to meet political problems, but then often ‘culled’ to appear
to be cutting the size of government;
the interest in getting better value from government spending by improving
the processes that convert resource inputs into delivered services.

3. The approach in the present Bill is to rationalize quangos in some areas and
give the SG full rights to intervene in the business of those that remain in the name
of efficiency. Sections of the Bill take Scotland in the direction of a single care
agency (Social Care and Social Work Improvement Scotland) and a single health
quality agency (Healthcare Improvement Scotland). These changes demand
consideration on their merits by those with expertise in health and social care.
Similarly, the statutory basis proposed here for Creative Scotland is the perhaps
unnecessary outcome of what has turned out to be an illustration of all the things
that can go wrong when bodies are ‘simplified’. These proposals are not part of
public services reform in the generic sense and might have deserved separate
bills.
4. The backdrop to this in the Scottish Government’s policy on Simplifying Public
Services; on 30 January 2008 Alex Salmond announced a reduction of 52 in the
199 previously-identified national organisations. The arguments presented for this
were on the desirability of a ‘leaner, more strategic’ landscape able to promote
value for money and user focus. Accountability issues, traditionally the most
prominent considerations in justifying particular organisational forms, were much
less prominent and were presented in the context of ‘effective sponsorship
arrangements’, which sounds reasonable but is really about giving government the
means of control it seeks. This policy has been pursued since and its results can
be seen on http://www.scotland.gov.uk/Topics/Government/public-bodies/News
under the title Simplification News. Progress in cutting the quangos is charted on a
‘simplification tracker’ on the SG website.
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5. The concept of ‘simplification’ poses many analytical problems. If simpler
means fewer it can be a numbers game. In 2001 the Labour-Liberal Democrat
Executive proposed to shed 43 out of 113 bodies it studied, with accountability
arguments strong. Counting public organisations large and small in an aggregate
total is a crude approach that does not aid the discernment of the best
arrangements for each service. If simpler means a more coherent conceptual
pattern of public authorities it is not taken very far in the present exercise – and
indeed the various forms (public corporation, executive agency, company limited
by guarantee etc) are inherited from before devolution.
6. Despite its title the present bill is more like a miscellaneous provisions bill, an
umbrella for a number of things that the SG needs or wants to do. Parts of the Bill
deal with particular organisations. If they are set up by statute, their powers and
existence can only be amended by statute and the opportunity is being taken here
to do this. It makes sense that if a body is set up, usually for a political purpose, by
primary legislation – and full parliamentary accountability – it should only be
changed by primary legislation.
7.Under the Bill, the SG would be less inconvenienced by any such constraints.
Section 10 (3) (b) allows quangos (as listed in schedule 3) to be abolished by
order. The great majority of bodies in the baseline of 199 bodies are covered by
this – the main exceptions being National Parks Authorities, NHS Bodies,
Executive Agency and fire, prisons and police inspectorates. Ombudsmen
appointed by parliament are included, but not the Parliamentary Standards
Commissioner.
8.These powers would be part of a wider ‘catch-all’ provision (section 10 (1))
allowing ministers, in respect of bodies listed in schedule 3, to ‘by order make any
provisions which they consider would improve the exercise of public functions’,
having regard to efficiency, effectiveness and economy. These famous 3 Es have
a precise definition in economic theory – efficiency is improving the conversion
mechanisms between inputs and outputs so that more outputs can be produced
with the same or fewer inputs (or cash and/or time released); effectiveness is the
relation between inputs, outputs and outcomes (the desired end-states such as
better health, education or environment); economy is doing the same things more
cheaply. All public policy should ‘have regard’ to these considerations and it is
difficult to see how ministers would be held to account about the propriety of their
interventions under this clause. Section 11(3)(e) allows any persons exercising
‘functions of a public nature’ (presumably contracted service providers) to be
subject to the order-making powers of 10(1). Neither the explanatory
memorandum of the bill nor the SG’s Public Services Reform: Simplification and
Improvement Update Document (May 2009. Para 4.6) leave us much clearer
about how and why these powers might be used. Safeguards in section 12,
including that the use of powers must be ‘proportionate to the policy objective’,
would be hard to evaluate and apply.
9.The previous administration’s line was to favour direct accountability of ministers
to Parliament without any arm’s length organisational form. This approach was
taken furthest by the Welsh Assembly Government when they absorbed, among
other bodies, the Welsh Development Agency, Wales Tourist Board and Education
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and Learning Wales. The present SG went down this route when Communities
Scotland was taken within the government as an executive agency and then lost
that status also, and it has also followed it on some fisheries and fire functions.
Experience has suggested that this kind of ‘simplifying’ may actually be very
complex as terms and conditions of staff and the business systems of the
organisations have to be reconciled and integrated.
10.The present Scottish Government’s policy seems somewhat different from it
predecessor. It is based less on democratic theory than on a pragmatic search for
delivery mechanisms that are ‘fit for purpose’ in particular contexts, within a
framework of government’s having its way when it needs to. The mechanisms
used are basically derived from pre-devolution models.
11.This seems to me to be a little worrying, because it echoes the approach of the
last two Scottish administrations to efficiency savings. When they are applied to
nom-ministerial bodies they are generalised and assumed to be feasible; inside
the civil service tent they are applied with caution and qualification. It is easy to fall
into a mentality of questioning other public bodies and issuing them with
instructions that are not based upon a deep understanding of the business they
have to do.
12.Therefore I would hope that the Committee focus in particular on the section 10
catch-all powers – how will they be used and how the consideration of the ‘three
Es’ will be tested. In general I hope the committee can take forward our thinking on
the right architecture of the devolved system, in place of the present jumble of
legal and political forms of ‘Scottish public authority’ inherited from the UK system.
The ‘simplification’ strategy claims to do this, but is in practice taking the form of
reducing numbers within the present landscape. The present strategy may or may
not be simplifying government, but the Bill would certainly simplify the task of the
executive branch when it wishes to reconstruct or direct public bodies in Scotland,
a process that should be of concern to the Parliament.
2 September 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Prof. Janet McLean and Prof. Colin T. Reid
We wish to make a few brief comments in response to the invitation to submit
evidence on the above Bill. These comments are made in a wholly personal
capacity and do not represent the views of any institution or organisation.
Part 1
1. Sections 7 and 8: There should be an express requirement that any
delegations should be in writing and publicly notified.
Part 2
2. Although not unprecedented in view of developments at Westminster, sections
10 and 13 grant very large powers to disestablish, remove, transfer and reduce the
powers of bodies listed in Schedule 3 by executive order. While there are certain
procedures that must be followed, they fall short of the full public deliberation that
would be required for a change by legislative amendment. It must be remembered
that the powers granted will be enduring and survive well beyond the intentions of
the current government and the current parliamentary arithmetic which seems
likely to prevent any single–party dominance. A lot depends on the willingness of
the Parliament to assert the control given to it by means of the affirmative order
procedure adopted, but this entails a very different level of scrutiny, debate and
publicity from that involved in primary legislation. Recent experience has shown
that the Scottish Parliament can be more effective in exercising its authority in
relation to delegated legislation than has been the case at Westminster, but much
depends on the make-up of the Parliament, the vigilance and robustness of MSPs
in asserting the role of the Parliament and the effectiveness of the procedures by
which any proposed measures are subject to scrutiny and control (including their
visibility to and engagement of the wider body politic). The extent to which these
provisions mark a surrender of power from Parliament to Executive must be
recognised.
3. More specifically, it is not clear that the expedited procedures can be justified in
relation to all the bodies listed in Schedule 3. In some instances there are further
compelling constitutional reasons why any alteration of their powers should made
by the Parliament itself. This is because the bodies perform regulatory or scrutiny
roles in relation to the Executive itself or other functions where independence from
the Executive is vital. Such bodies include Audit Scotland, Judicial Appointments
Board for Scotland, Scottish Information Commissioner, Scottish Commission for
Human Rights and Scottish Public Services Ombudsman, all of whom should have
their independence overtly preserved. Indeed some of these, e.g. Commissioner
for Children and Young People in Scotland and the Scottish Information
Commissioner, have only recently been set up not as standard statutory
authorities but under parliamentary auspices, suggesting a very conscious
recognition that these should be protected from Executive control. Moreover, the
inclusion not only of the Judicial Appointments Board but also of a judicial body
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itself, the Lands Tribunal for Scotland, creates a potential threat not only to the
independence of the judiciary in general but also to the degree of independence
specifically required under art.6 of the European Convention on Human Rights.
4. Other limits to the general power need to be considered to take account of the
kinds of things that some of the bodies listed in Schedule 3 do, namely make
decisions, hear complaints and so on. At the point at which a body is
disestablished or its structure or procedures significantly altered there may be
issues over the status of its decisions that may vest rights or create legitimate
expectations in individuals. Such issues should be addressed in advance and not
left to the time of the change itself, when the impact on particular decisions or
proceedings may give rise to allegations of bias or unfairness.
5. Sections 12(1) and 13(3): It is most welcome that the poor state of the statute
book is recognised as one of the problems which these powers can be used to
ease and that that restatement of the law can be included as part of the remedial
action. Far too much of our legislation is virtually unusable as a result of frequent
“cut-and-paste” amendments and every encouragement should be given to
measures that ease consolidation or at least avoid further fragmentation and
piecemeal amendment.
6. Schedule 3: This list contains a wide range of bodies and since it may be used,
formally or not, as a strong indication of which bodies are “public authorities” not
just for this purpose but for others, it demands careful attention. Although they
may all be “public authorities”, as noted above the bodies listed are of very
different natures and it will not always be appropriate for them all to be treated in
the same way.
Part 6
7. It is not clear what is gained by converting the policy objective of an enhanced
user focus into a legal obligation (s.92). How is this legal duty to be enforced and
what are the consequences of non-compliance? The sense that this does not
really belong as a legal obligation is strengthened by the fact that the means of
giving the duty more concrete form comes merely as guidance to which authorities
must simply “have regard”(s.93). The imposition of legal duties which have no
legal consequences, whether direct sanctions, specific reporting obligations or a
clear impact on the status of other activities, tends only to blur what should be a
clear distinction between law and policy and to weaken the impact of law as
opposed to other manifestations of official guidance and control.
8. The position is different in s.94, where the creation of this duty may have
consequences in overriding any limitation in the powers of a body that might have
prevented it taking sensible action in furtherance of the co-operation that is sought
(although there may be argument over the extent to which such a general duty can
be called in aid to override a specific provision in the legislation for an individual
body).
Prof. Janet McLean and Prof. Colin T. Reid
University of Dundee
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Professor Chris Himsworth
I wish to confine my comments on this Bill to the order-making powers in Part 2 of the Bill and, in
particular, the power in section 13 to “remove or reduce burdens”. In my view, the case for taking
these hugely wide-ranging ministerial powers has not been made out. I would make four points:
1. The powers that the Parliament would delegate to the Scottish Ministers to make delegated
legislation under sections 10 and 13 are potentially vast. They enable Ministers to modify any
enactment, including the primary legislation of both the Scottish and Westminster Parliaments.
There are references in the Policy Memorandum and the Delegated Powers Memorandum to the
Deregulation and Contracting Out Act 1994 which was described at the time as a giant so-called
“Henry VIII” clause giving huge and relatively unconstrained powers to ministers to modify primary
legislation. It was recognised as an Act which was exceptional in this respect and which, at the
very least, required special constitutional justification. I do not see that such constitutional
justifications have been offered in relation to the current Bill. It seems to me wholly insufficient to
say that the Bill’s provisions replace those in the 1994 Act or that they “largely mirror the regime” in
the Legislative and Regulatory Reform Act 2006.
2. To the extent that the powers (especially those in section 13) intended to be conferred on
ministers are designed to remove “burdens” on “persons”, they seem simply to echo the language
of an earlier age in which it was fashionable for governments to seek to lift the burdens of red tape
from commercial and other organisations. It seems to me that, if the same powers are to be taken
by a new form of Scottish Government answerable to the Scottish Parliament, then the powers
need new justifying arguments. “Regulation” is no longer a dirty word. Whether we are talking
about banking (not the concern of this Bill) or environmental protection or aspects of health and
safety, it is normal to assume that it is an appropriate role of parliaments and governments to
regulate. It is unacceptable, simply in the name of improving the “landscape”, to identify the
obligations imposed by regulation as “burdens” which, having been imposed by the deliberate
decision of parliaments, can be removed at the decision of ministers. The case would have to be
st
remade in respect of the Scottish constitutional environment of the 21 century rather than in
th
respect of the UK environment of the closing decade of the 20 . In the meantime the opportunity
can readily be taken in this and other Public Services Reform Bills to achieve the deregulatory aims
which are sought.
3. The procedural justifications which are offered for the use of delegated (secondary) legislation
rather than primary legislation to achieve the purposes which are sought are two-fold. One is the
convenience of ministerial orders rather than primary legislation. The delegated powers
memorandum refers to “the need to make proper use of valuable Parliamentary time”; the result
that, if the powers are not taken, “change [is] not only dependent on the legislative process but
also on finding legislative time which may not be possible or may be subject to a wait of years”; and
says that “it is preferable to have the capacity to do this [in this instance, the powers under section
11(2)] without the need to await a suitable vehicle in primary legislation”.
But what is the evidence that there are such pressures on the primary legislative capacity of the
Scottish Parliament? There has to be a starting assumption that those issues which were thought
to be appropriate for regulation by primary legislation should be modified by the same means.
What is the evidence that that assumption should be displaced? At the very least, it should not be
displaced by arguments thought satisfactory in another parliament and in another period. It was, to
the contrary, assumed at the launch of the Scottish Parliament that it would be appropriate here to
rebalance the legislative process in favour of the use of primary legislation rather than immediately
to adopt the Westminster model of a very substantial reliance on delegated powers.
This is, of course, a matter for parliamentarians to reflect on and decide. It is right that the balance
between primary and secondary legislation should be rethought from time to time in the light of the
Scottish Parliament’s experience over a decade. But, in my view, and especially at this particular
period of a light legislative burden in the Parliament, much thought should be given to considering
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whether the case has so far been made for the transfer of substantial legislative powers to the
executive branch.
4. The other supporting argument for the use of delegated legislation is that there will be, through
the use of the affirmative procedure, the opportunity for the Parliament to consider “whether the
power is the appropriate and proportionate process” and whether “each use of the power is
proportionate”. There is a constant reference to “meaningful consultation”.
But these reassurances are offered against the backdrop of the presumption already mentioned
that the use of primary legislation is strongly to be preferred in the first instance and should be
displaced only for good cause shown. Whatever the quality of scrutiny of secondary legislation, it
is, by definition, never as good as that potentially available in the primary legislative process itself.
And a worry is that the reassurances tendered overstate the real powers of the Scottish Parliament
to scrutinise and control delegated legislation. These powers vary according to the political
situation in the Parliament. At present, it is not at all unthinkable that under minority government
conditions, the Government might indeed be forced to reconsider whether the use of their powers
is proportionate - the Government has already lost the occasional vote in committee on a statutory
instrument. But the powers in this Bill will, if enacted, endure and be available to future
Governments with the capacity to ensure greater political compliance from a parliamentary
majority. Under those conditions, independent parliamentary scrutiny would be less probable, once
more supporting the argument that the case for conferring substantial additional powers of
legislation on the Scottish Ministers has not been made.
Chris Himsworth
Professor of Administrative Law
University of Edinburgh
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Iain Jamieson
Introduction
I am grateful to the Finance Committee for giving me the opportunity to submit my
comments. My comments relate mainly to Part 2 of the Bill.
I should declare that I have an interest in the matters included in Part 2 because I
was a former advisor to the Subordinate Legislation Committee upon their Inquiry
into the Regulatory Framework in Scotland from 2004 until 2007.
General
Part 2 confers upon Scottish Ministers powers, by order, to
•

improve the exercise of public functions by certain specified bodies (section
10); and

•

remove or reduce burdens imposed upon any person by legislation (
section 13).

Both powers are extremely wide-ranging and would delegate to Scottish Ministers
the power to make, by order, considerable amendments to legislation which would
otherwise require to be effected by an Executive Bill. without having to promote of
primary legislation.
These powers raise two major concerns •

whether it appropriate for the Parliament to delegate such wide ranging
powers to Scottish Ministers; and, if so,

•

what part should the Parliament continue to play in their exercise.

Better Regulation Agenda
Although this is not mentioned in the Policy Memorandum, both of these powers
may arise out of the Better Regulation Agenda which was considered by the
Subordinate Legislation Committee (“SLC”) in Stage 1 of its inquiry into the
Regulatory Framework in Scotland. 1
1

Stage 1 of their inquiry was published in July 2005 (31st Report, 2005, Session 2) (“the 2005 SLC
Report”). Stage 2 of their inquiry was pusblished in 2007 Scotland (14th Report,2007)(Session
2))(“the 2007 SLC Report”). The SLC revised their recommendations in the 2007 SLC Report in its
final Report in 2008 (12th Report, 2008 (Session 3)) (”the 2008 SLC Report”)
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Within the UK, legislative provisions relating to better regulation have mainly been
concerned with conferring order making powers upon Ministers to remove or
reduce burdens imposed upon business by other legislation. These provisions
were originally in the Deregulation and Contracted Out Act 1984 but they were
replaced, so far as the rest of the UK was concerned by Parts 1 and 2 of the
Legislative and Regulatory Reform Act 2006 c.51 (“the 2006 Act”).
The power which is proposed in section 13 of the Bill to be conferred upon
Scottish Ministers to remove or reduce burdens, and the provisions relating to it in
sections 14-25, are based upon and largely replicate the provisions relating to the
similar power in sections 1, 3-8,12-14 and 20 of the Westminster Act.
However, as the SLC pointed out in their 2005 Report, regulatory reform is not just
about removing burdens but has a more positive aspect in improving better
regulation. This is reflected in the provisions of
•

Section 2 of the 2006 Act which empower a Minister of the Crown to make
an order promoting regulatory principles so as to ensure that regulatory
functions are exercised in accordance with certain regulatory principles ;
and

•

Part 2 of that Act which requires any person exercising certain regulatory
functions to have regard to those regulatory principles and to any code of
practice issued by that Minister.

There is nothing similar to those provisions in the Bill. No explanation is given in
the Policy Memorandum as to why they are not included. It is suggested that the
Committee may wish to seek such an explanation and to consider whether the Bill
should not contain something similar which would improve the way in which
regulatory functions are exercised.
Section 10: Power to improve exercise of public functions
As far as I am aware, the power in section 10 is unprecedented in either Scottish
or UK legislation.
The power is extremely wide-ranging. It would enable Scottish Ministers to make
any provision which they consider would improve the exercise of public functions
of any of the bodies or persons listed in Schedule 3 having regard to efficiency,
effectiveness and economy. The amendments which could be made include
provision modifying, conferring, abolishing, transferring, or providing for the
delegation of, any function or abolishing any of the bodies or persons listed in
Schedule ( subject to certain exceptions) and creating any other body or office.
Some of the difficulties about this power are
•
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that it is not clear what is meant by improving the exercise of public
functions, having regard to the three “Es”. It would cover anything which
Scottish Ministers consider would achieve that purpose;

•

that there is no limitation upon the nature of the public functions which
would be affected by this power. In this, it is totally unlike, in nature and
degree, the power conferred upon a Minister of the Crown by section 2 of
the 2006 Act to promote regulatory principles which is limited to ensuring
that regulatory functions are exercised in accordance with certain regulatory
principles. The power proposed to be conferred upon Scottish Ministers is
not limited to regulatory functions;

•

that the only restraints upon this power are that Scottish Ministers can only
make such an order if they consider that the conditions listed in section
12(2) are satisfied. The restrictions in sections 15-19 and the procedural
provisions in sections 20-24 also apply; but

•

that these restrictions do not effectively restrict the kind of provision which
Scottish Ministers could make under this power.

This would confer upon Scottish Ministers the power to make the kind of
substantial and substantive amendments which, up until now, have been reserved
to the Parliament. It would seem that they could make, by order, the kind of
provisions which are proposed in the other Parts of the Bill. Any such order
requires to be consulted upon, laid before Parliament in draft together with an
Explanatory Memorandum, and approved by the Parliament. 2 However, the
Parliament is limited to approving or rejecting the draft as a whole. The Parliament
would be denied the opportunity of examining the detail of any such order line by
line and making amendments to it similar to the procedure for dealing with
Executive Bills. Prima facie, this seems to be an exorbitant power which would
have the effect of making Parliament largely redundant
It may be thought
•

that it is necessary for there to be some mechanism for constantly
scrutinising the exercise of public functions to ensure the “3 Es” are
achieved and that this should cover not only of the bodies or persons listed
in Schedule 3 but also others which are not mentioned, such as local
authorities or health boards;

•

that it is necessary for Scottish Ministers to be involved in this task; and
even

•

that there should be some expedited way of making any necessary
amendments without the necessity of having an Executive Bill.

However, I seriously question whether it is appropriate for this function to handed
over to Scottish Ministers in the manner proposed by this Bill.
Scottish Ministers may have in mind that, in order to ward off such criticism, they
might concede that any such order might be subject to super affirmative procedure
similar to that contained in section 18 of the 2006 Act and Parliament given an
2

Sections 20-22 of the Bill.
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opportunity of requiring that procedure to apply. 3 Under that procedure, the
Parliament would be given 60 days within which to make representations and
Scottish Ministers would have to consider any representations made. Scottish
Ministers would be able to lay a revised draft order to take account of those
representations. Any draft order or revised draft order would be subject to approval
by the Parliament.
Although such super-affirmative procedure would be an improvement, I question
whether it really goes far enough. In my view, it should be the function of the
Parliament, who conferred public functions upon any body or person, to determine
whether the exercise of those functions in any case needs to be improved having
regard to the 3 Es and what improvements need to be made. Accordingly,I
suggest that the super affirmative procedure in the 2006 Act should be modified to
provide that, after the draft order has been laid before the Parliament, the relevant
subject Committee should be required to consider it in a similar manner to Stage 1
of an Executive Bill, take their own evidence upon it and upon what is proposed (
such as from Audit, Scotland) and should be able to recommend amendments to
it. This should not be subject to any time limit. If the Parliament approve the
Committee’s report, then Scottish Ministers should be obliged to make an order in
terms of the draft with any amendments approved by the Parliament.
In this way, Parliament would be given a substantial role in determining what
amendments are made to their own legislation.
Section 13: Power to remove or reduce burdens
The power conferred by section 13 is certainly wide but, as its purpose is more
limited in scope than the power under section 10,I do not think that it is open to the
same kind of objections as mentioned above.
However, I would point out that there appears to be no equivalent to the provision
in , section 1 (4) of the 2006 Act which provides that
(4) Provision may not be made under subsection (1) in relation to any
burden
which affects only a Minister of the Crown or government department,
unless
it affects the Minister or department in the exercise of a regulatory function.
It is suggested that there should be a similar limitation relating to Scottish Ministers
and the Scottish Administration provided in the Bill.
Iain Jamieson
9 September 2009

3
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See section 15 of the 2006 Act.

Finance Committee
Public Services Reform (Scotland) Bill
Submission from Aileen McHarg
Introduction
My remarks are confined to the order-making powers contained in Part 2 of the
Bill.
Part 2 confers two order-making powers on the Scottish Ministers which permit
them, inter alia, to amend primary legislation (so-called ‘Henry VIII clauses’). One
is a power to remove or reduce regulatory ‘burdens’ affecting any person (s.13).
The Scottish Ministers’ existing powers in this area are contained in Part I of the
Deregulation and Contracting-Out Act 1994. However, at UK level such regulatory
reform powers have been significantly revised and extended since the 1994 Act,
first by the Regulatory Reform Act 2001, and most recently by Part I of the
Legislative and Regulatory Reform Act 2006. The regulatory reform power
conferred on the Scottish Ministers by s.13 of the Bill is almost identical to the
power contained in s.1 of the 2006 Act (subject to necessary modifications).
There are only two significant differences, as far as I can see. First, the
substantive restrictions on the use of the 2006 Act power include the condition that
the reform being sought must not be of constitutional significance (s.3(2)(f)). This
restriction is omitted from the Scottish Bill. Secondly, the UK Act enables
Ministers to choose (subject to Parliamentary veto) between three Parliamentary
procedures: negative resolution; affirmative resolution; and super-affirmative
resolution (ss.15-18). By contrast, the Scottish Bill specifies that orders under this
section must be made by the affirmative resolution procedure.
The second order-making power conferred by the Bill is a power to improve the
exercise of public functions (s.10). This power has no direct equivalent at UK
level, although s.2 of the Legislative and Regulatory Reform Act 2006 does confer
a power to secure that regulatory functions are exercised in accordance with
‘regulatory principles’, and this enables UK ministers to do some of the same
things that the Scottish Ministers would be empowered to do under s.10, such as
transferring or modifying functions, and creating and abolishing bodies. However,
since s.2 of the 2006 Act applies only to ‘regulatory functions’, it is somewhat
narrower than the power envisaged by s.10 of the Bill. S.10 therefore appears to
break new ground as far as the creation of Henry VIII clauses is concerned.
Section 13: Power to Remove or Reduce Burdens
When the Legislative and Regulatory Reform Bill was introduced into the UK
Parliament, the powers contained in Part I attracted extensive criticism. As a
result of both Parliamentary and media pressure, the power contained in s.1 was
considerably reduced in scope and the substantive and procedural constraints on
its exercise were increased. S.13 of the Bill reflects the amended version of the
2006 Act power (subject to the differences noted above), rather than its original,
more sweeping version. Nevertheless, it remains a very broad power which allows
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ministers to alter conditions originally imposed by statute under which businesses,
voluntary organisations and also public bodies operate, and it goes well beyond
the scope of the delegated legislative powers that are usually conferred upon the
executive. Notwithstanding that a precedent for such a power already exists at UK
level, the Scottish Parliament should satisfy itself that there are independent
justifications for conferring an equivalent power on the Scottish Ministers, both in
terms of its necessity and its constitutional desirability.
Necessity
In my opinion, the Scottish Ministers offer no strong justification for the necessity
of a wide-ranging regulatory reform power. In the first place, it is worth pointing
out that by January 2004 the Scottish Ministers had never actually used their
existing powers under the Deregulation and Contracting-Out Act 1994, 1 and as far
as I can tell they have not done so since. It is also worth noting that the Scottish
Parliament’s Subordinate Legislation Committee, in its Inquiry into the Regulatory
Framework in Scotland, 2 made no recommendation for extending the
government’s powers in this area. In addition, the only consultation that has been
undertaken in respect of this provision in the Bill has been with representatives of
business organisations. 3
The justifications offered in the Policy Memorandum accompanying the Bill are
twofold. First, it will create a common regime for the removal of regulatory
burdens across both reserved and devolved areas (para. 116). Secondly, it will
enable regulatory burdens to be removed without having to bring forward primary
legislation. This will be quicker, and will allow better use of Parliamentary and
Government time (para. 125). As regards the former justification, there is no
obvious reason why there needs to be a common regime for the removal of
regulatory burdens at both UK and Scottish levels. As regards the latter, it is hard
to believe that there are very significant pressures on Parliamentary time when
there are currently only eight Bills undergoing Parliamentary consideration. In any
case, the desirability of reforming the law as quickly as possible needs to be
weighed against the need to ensure that changes are properly scrutinised.
Desirability
A number of points can be made about the desirability of the proposed s.13 power.
Perhaps most fundamentally, it is not obvious to me why the removal of regulatory
‘burdens’ should be thought to merit different treatment, and less stringent
procedures, than other changes in the law. The avoidance of delay in introducing
reforms is always a desirable outcome. Providing a simple route for removing
unnecessary provisions has a commonsense appeal. However, the question
whether ‘burdens’ really are unnecessary, and the extent of their
burdensomeness, are often contestable issues. For example, the National Audit
Office’s 2008 report on the UK government’s simplification programme was
cautious about whether it had actually produced the savings that were claimed. 4
Similarly, during the passage of the Legislative and Regulatory Reform Bill, the UK
1

SPICe, Regulatory Frameworks in Scotland and Other Selected Countries, 04/03, 13 January
2004, p 7.
2
31st Report, 2005.
3
Policy Memorandum, para. 126.
4
The Administrative Burdens Reduction Programme, HC 994, 2007-08.
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government acknowledged that it had not done enough work in terms of
retrospectively validating the proposed savings and efficiencies from previous
regulatory reform orders. 5
This approach also treats the Parliamentary process as a set of obstacles to law
reform, rather than a necessary condition of democratic legitimacy. Any parallel
law-making procedure carries a risk that it will be used to enact measures that
would not survive more stringent Parliamentary scrutiny. There might also be a
temptation for a minority government to agree to amendments to its Bills in order
to secure their enactment, but then use its order-making power to remove
amendments as ‘unnecessary burdens’.
To ensure that regulatory reform powers are not abused, the solution is usually
seen as being to introduce safeguards so that they cannot be used for anything
other than minor and non-controversial measures. In this regard, it is questionable
whether the safeguards in the Bill are sufficient. The ‘preconditions’ in s.14 are
very subjective and are therefore unlikely to be judicially enforceable except in
extreme cases. In addition, no explanation has been given for the omission of the
restriction in the 2006 Act as regards constitutionally significant measures. As
regards procedural constraints, these are much more robust than for ordinary
secondary legislation, and the equivalent procedures at Westminster are generally
seen as being effective. Much will depend upon the arrangements that the
Scottish Parliament itself makes for scrutinising s.13 orders. However, it is
disappointing that the Bill has chosen the simple affirmative procedure rather than
the super-affirmative procedure in the 2006 Act, as the latter would give the
Parliament something approaching a power of amendment.
Nevertheless, it must be acknowledged that the stronger the restrictions on the
use of the order-making power, the less useful it is to government. At UK level,
this has produced a ratchet effect, with successive attempts by the government to
widen its powers being met by successive attempts by Parliament to assert
greater control. There is no ultimate solution to this dilemma, because it results
from a philosophical clash as to the nature and purpose of the law reform process.
N.B. as it is currently drafted, the consultation requirement in s.21 of the Bill could
result in a never-ending process of consultation, as each time the Scottish
Ministers amend their proposals in response to consultation, it seems to suggest
that another round of consultation must be undertaken. It might be sensible to
amend this section to limit the requirement to reconsult to circumstances where
the proposed modification of the original proposals is significant.
Section 10: Power to Improve the Exercise of Public Functions
The power contained in s.10 of the Bill, to make by order any provision which the
Scottish Ministers consider will improve the exercise of public functions, is also
extremely broad (and it also overlaps to some extent with the power in s.13). The
purpose of this power is somewhat unclear. The Policy Memorandum and
Explanatory Notes treat this as being a power to facilitate administrative
simplification and streamlining. However, as currently drafted, the power would
5

House of Commons Regulatory Reform Committee, Legislative and Regulatory Reform Bill, First
Special Report, HC 878, 2005-06, para 24.
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appear to be broader than that, as the power is to be exercised ‘having regard to’
efficiency, effectiveness and economy. This wording suggests that these are
considerations that must be taken into account, but that they are not necessarily
the only purposes for which reform might be undertaken. The requirement that
where functions are modified, or transferred to or conferred on existing or newlycreated bodies they must be broadly consistent with the body’s existing objectives,
or with the objectives of a body which has been abolished, is also rather vague.
This applies particularly to the remit of the Scottish Administration, as unlike
quangos, its overall objectives are not set out in any single piece of legislation. It
is therefore not clear to what extent this power might be used to create new public
functions, as distinct from reorganising or abolishing existing functions. Even so, it
is clear that it could be used to implement quite significant changes in the
administrative landscape.
The Policy Memorandum gives as one example the creation of a unified Scottish
Tribunal Service (para. 106). In principle, it would also seem to be possible to use
it, for example, to abolish the Judicial Appointments Board and transfer its
functions back to the Scottish Ministers. It is, however, an important restriction on
the scope of the power that it cannot be used to reduce the functions of local
authorities (although functions can be transferred to them).
Necessity
Again, no strong reasons have been presented for the necessity of this power. In
this case, there appears to have been no prior consultation. 6 Again, the main
justification given is in terms of avoiding delay and freeing up Parliamentary time
for other purposes. 7 It is therefore ironic that this power is contained in a Bill the
remaining provisions of which implement the very sort of administrative tidying up
exercise that the order making power is supposed to facilitate. Admittedly, relying
on primary legislation is less flexible than an order-making power. However, it is
questionable whether it is necessary or desirable for Scottish public bodies to be in
a state of permanent revolution.
Desirability
Similar objections can be made in relation to the proposed s.10 power as to the
s.13 power. In the first place, administrative reorganisation exercises might
sometimes have considerable policy significance, the merits of which might be
contestable. For instance, the example given by the Scottish Government of the
power being used to set up a new Scottish Tribunals Service would be a very
important change indeed, with significant implications for the role and governance
of tribunals. The equivalent reform at UK level was preceded by extensive
consultation and was enacted by primary legislation. 8 The creation of a Scottish
Tribunals Service would raise complex issues as to its relationship with the UK
Tribunals Service, as well as with the ordinary courts. It would not, therefore,
seem to me to be a measure suitable for implementation by secondary legislation.
A second objection is that there is a risk that this power might be abused, for
example, to abolish, merge or modify the functions or constitution of a body which
6

Policy Memorandum, para. 114.
Policy Memorandum, para 113.
8
Tribunals, Courts and Enforcement Act 2007.
7
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has for some reason become irksome to government. One of the main reasons
for entrusting public functions to specific public bodies is because it is thought
desirable that they should operate independently, at least to some degree, of
central government control. The statutory framework – in particular its relative
certainty and permanence – is an important means by which independence is
secured. It therefore seems to be inappropriate in principle for the Scottish
Ministers to have power to alter these statutory frameworks through secondary
rather than primary legislation.
The Delegated Powers memorandum compares the power being sought with the
ability of the government to reorganise functions within the Scottish Administration
following an election (para 15). For the reasons just given, this is a wholly
inappropriate analogy. Whilst it is true that the allocation of functions between
ministers and other agencies can sometimes be haphazard, and it is sometimes a
matter of historical accident whether bodies are established by statute or by purely
administrative means, it does not follow that ministers should have a unilateral
power to reallocate functions as they see fit.
This raises the more general point that economy, efficiency and effectiveness are
not the only relevant considerations that should be taken into account when
designing public bodies and allocating public functions. As well as (in some
cases) independence, principles such as accountability and fairness are equally
important.
Again, the key question is whether the safeguards in the Bill are sufficient to
prevent the s.10 power being abused. The same points apply here as in relation
to the s.13 power. In fact, the omission of any restriction on the power being used
for constitutionally significant purposes is even more important in this context.
Similarly, there is a strong case for requiring use of the super-affirmative
procedure, rather than simple affirmative procedure, and thereby giving the
Parliament greater opportunity to amend orders. The Policy Memorandum states
that it is envisaged that s.10 will be used for single reform proposals only (para.
95). However, this restriction does not appear on the face of the Bill, so it remains
possible that ministers could bundle together controversial and non-controversial
proposals to reduce the chance of Parliamentary consent being refused.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Professor Alan Page
Introduction
1. In Part 2 of the Public Services Reform (Scotland) Bill the Government is
seeking powers, by order, to improve the exercise of public functions and to
remove or reduce burdens resulting from legislation. The latter is the devolved
equivalent of power to remove or reduce burdens conferred by section 1 of the
Legislative and Regulatory Reform Act 2006, which began life as the much
criticised power to reform legislation, and which the UK Government was forced to
scale back in the face of almost universal condemnation. It is the first power,
however, which is likely to attract the most attention, and which is accordingly the
focus of this submission.
Rationale
2. Explaining why the Government is seeking the power to improve public services
by order, the policy memorandum argues that ‘it is often a matter of historical
accident whether changes to improve the delivery of public functions require
legislation. Some functions of the public sector have legislative underpinning, but
other similar or more significant functions do not and can be reorganised without
legislation’ (paragraph 94). To which one might reply that it all depends on what
one means by ‘significant’. The Government is undoubtedly correct that significant
changes can sometimes be made without the need for legislation, while other,
possibly minor, changes do need legislation. But legislation is less a matter of
historical accident than of constitutional and legal necessity. In the context of
public services it is about establishing public bodies, imposing duties on them, and
equipping them with the powers they require in order to fulfil the tasks entrusted to
them, and thereafter adjusting the overall legislative framework as felt to be
appropriate – precisely those things the Government is now seeking power to do
by order.
3. What is exercising the Government, one suspects, is not so much the reasons
why some changes require legislation while others do not, as the lack or absence
of a ‘consistent process for the Parliament to consider proposed, relatively small
scale, changes to the public services landscape and delivery of public sector
functions’, which means, it argues, that ‘changes are then delayed and the
benefits which would have accrued from a timeous amendment to the legislation
may be foregone’ (paragraph 113). It is this lack - one highlighted by the
Government’s public services reform programme - which the order making power
is designed to address.
The power sought
4. Despite the surrounding talk of ‘relatively small scale changes’, there should be
no illusions about the breadth of the power being sought; the power is so broad in
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fact as to raise the question whether it is not designed as an opening bid. In the
exercise of the power, ministers will be able to modify, confer, abolish, transfer, or
provide for the delegation of, any function of the persons, bodies and officeholders listed in Schedule 3 to the Bill. They will also be able to amend the
constitution of, or abolish, a person, body, or office-holder listed in the Schedule
(other than the Scottish Ministers, the Forestry Commissioners, a person listed by
virtue of section 11(3)(e) or a company). And they will be able to create a person,
body or office holder on whom functions are conferred, or to whom functions are
transferred or may be delegated. Equipped with this power, ministers will have
little cause to return to Parliament with further proposals for improving the exercise
of public functions.
5. Whether giving ministers the power to improve the exercise of public functions
by order is a purpose that will commend itself to the Parliament remains to be
seen. There are three aspects of the power sought, however, which deserve
especially close scrutiny – the substantive limits to the power sought, the Schedule
3 list of bodies in respect of which it is exercisable, and the procedural safeguards
that attend its exercise.
Limits
6. The power sought is a power to make any provision which ministers consider
would improve the exercise of public functions (having regard to efficiency,
effectiveness and economy) (s 10(1)). Ministers will therefore have to
demonstrate, in the explanatory document accompanying proposals, how the
provision made by the order will improve the exercise of public functions (s
22(1)(c)).
7. Over and above this basic requirement, which will be policed by the Parliament
itself, there are two sets of limits on the power sought. The first takes the form of
three ‘preconditions’ which apply ‘where relevant’. As well as explaining how the
order will improve the exercise of the relevant public functions, the explanatory
document must explain why ministers consider the conditions satisfied (s 22(1)(c)).
The second takes the form of a series of general restrictions, which apply both to
the power to improve the exercise of public functions and to the power to remove
or reduce burdens.
Preconditions
8. The first pre-condition is that the effect of the provision made by the order must
be ‘proportionate to the policy objective’ (s12(2)(a)). How much of a safeguard this
represents is debatable. As was said in another context, ministers it may be
thought are unlikely to consider any provision they put forward disproportionate.
9. The second is that it must not remove any ‘necessary protection’ (s12(2)(b)).
‘Necessary protection’ is not defined but section 12(3) provides that a provision is
not to be treated as removing a necessary protection if provision is made that
delivers ‘the same or similar protection in an alternative manner.’ Necessary
protection may not be removed, it is true, but it can be replaced with similar
protection. Much will depend on the meaning of ‘similar’.
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10. The third condition is what may be described as the ‘broadly consistent test’.
The broadly consistent test applies to the modification of functions and the
conferral of functions on existing or new bodies (it is not clear why the Bill talks
about the conferral rather than transfer of functions or indeed the difference
between conferral and transfer unless the latter denotes the re-allocation of
functions without modification).
Modification of functions
11. In terms of the modification of functions, the Bill provides that any function that
is modified must be broadly consistent with the general objects or purpose of the
person, body or office-holder concerned - in other words it must be modified in line
with the general objects and purpose of the person, body or office-holder (s
12(2)(c)). The policy memorandum states that it will not be possible therefore to
use the power to alter significantly the overall role or purpose of an individual body
(paragraph 99).
12. Leaving aside the fact that ministers will be able to abolish the body and set up
a successor body in its place (below), the question that immediately arises is what
is the general objects or purpose of a body. In the case of functions exercised, or
to be exercised, by ministers we are told it is the ‘broad remit of the part of the
Scottish Administration through which the functions are exercised’ (s 12(4)), but
this is hardly more illuminating. If one asks what is the general objects or purpose
of Creative Scotland or any of the other bodies for which the Bill makes provision,
one will search the legislation in vain. In the case of SEPA, to take an existing
public body, it is presumably to protect the environment, but if this is correct then
what ministers are seeking is a free hand to modify its functions, so long of course
as they do so in a way that is broadly consistent with that purpose - which is as
close to a legislative blank cheque as it is possible to imagine.
Conferral of functions
13. In terms of the conferral of functions, the Bill provides that any function that is
conferred on an existing person, body or office-holder (other than a function being
transferred without substantial modification) must likewise be broadly consistent
with the general objects or purpose of the person, body or office holder (s
12(2)(d)). (A modification of a function being transferred is not to be treated as
substantial if it is necessary to enable its effective exercise by the body to which it
is transferred (s 12(5)).) The policy memorandum states that it will not be possible
therefore to use the power to ask (sic) a body to undertake functions inappropriate
to its core functions (paragraph 99). Again, however, there is the difficulty of
establishing the general objects or purpose of a body and of how much of a
restriction this represents. Moreover, it will be open to ministers to abolish the
body and set up a successor body in its place.
New bodies
14. If ministers do decide to abolish a body and set up a successor body in its
place, the Bill provides that any function which is conferred on the successor body
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must be broadly consistent with the general objects or purpose of a body which is
abolished or whose functions are modified (or else with public functions that are
abolished or modified whether by an order made under section 10 or otherwise) (s
12(2)(e)). According to the policy memorandum this means that the conferral of
radically new functions will not, therefore, be allowed for under these provisions
(paragraph 99). Nor seemingly is it the intention that any restructuring or
reorganisation of activities be used to create a new enterprise with functions
unrelated to the functions or activities being carried out by the scheduled bodies.
There must be some continuity of identity in the functions performed and the
services delivered by any new organisation and that which preceded its
establishment. The new functions conferred must be supplemental or ancillary in
some way to functions or activities already being performed (paragraph 109). The
controlling factor again, however, is the general objects or purposes of the
scheduled bodies, or the broad remit of the part of the Scottish Administration
concerned.
15. The underlying logic in all three cases therefore is the same: general objects or
purposes remain unchanged but functions, ie powers and duties can be re-written
in a way that is broadly consistent with those objects or purposes, which as
already suggested is tantamount to giving ministers a free hand to rewrite re-write
the statute book across much of the public sector. The only part of the public
sector that is beyond the reach of the power is local government. While functions
may be transferred or delegated to local authorities (s 10(4)), ministers will not
have power to transfer functions away from local authorities or to make any
structural change in relation to local government.
16. To which criticism the reply will be that all we are talking about are ‘relatively
small scale changes’ (paragraph 113). The difficulty is that the legislation as
drafted does not say that. What it says is that ministers can re-write the statute
book in a way that is broadly consistent with the general objects or purposes of the
scheduled bodies, which will often be a matter of inference, so long as they do so
in a way which is proportionate and does not involve the removal of any necessary
protection.
General restrictions
17. The general restrictions, ie restrictions applicable to both powers, are identical
to the general restrictions imposed on the power to remove or reduce burdens
under the Legislative and Regulatory Reform Act, save that the restriction on the
transfer of ministerial powers of direction, appointment and consent has no UK
equivalent. They do not therefore call for special comment.
Schedule 3 bodies
18. The power sought is a power to improve the exercise of the public functions of
the bodies listed in Schedule 3. In terms of the bodies listed the power is open to
objection on separation of powers grounds. The difficulty is that it treats the bodies
listed as all of kind - as bodies simply engaged in the delivery of public services,
glossing over the fact that the functions in which they are engaged are in some
cases very different. In particular, it ignores the fact that some of them are
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designed as a check on government itself - the so called parliamentary
commissioners in particular fall into this category, as does the Auditor General for
Scotland - or how easily their independence may be compromised by the power
sought. It is a precondition of the exercise of the powers conferred by the
Legislative and Regulatory Reform Act that the provision made by an order is not
‘constitutionally significant’ (s 3(2)). Consideration might be given to the inclusion
of a similar condition here, if not to the removal of some of the bodies from the
Schedule.
Procedural safeguards
19. The making of an order will be preceded by consultation, the laying of a draft
order and an explanatory document before the Parliament, and the approval of the
draft order by resolution of the Parliament. The provision in respect of consultation
and the laying of draft orders and explanatory documents before the Parliament
mirrors exactly that in relation to the making of regulatory reform orders under the
Legislative and Regulatory Reform Act 2006 and does not call for special
comment here.
20. What is open to question is the sufficiency of the scope for parliamentary
consideration of draft orders. What is proposed is that orders should be subject to
the affirmative resolution procedure, but at Westminster the analogous power
under the Legislative and Regulatory Reform Act may, depending on the
significance of the order, be subject to the negative resolution procedure, the
affirmative resolution procedure or the super-affirmative resolution procedure, with
each House having a say in the choice of procedure. Committees also have the
power to veto the making of an order. Set against that standard the procedure
proposed seems insufficient. Nor should it be forgotten that the Parliament is a
single chamber legislature. It has only one chance to get it right. There is no
House of Lords waiting in the wings.
Alan Page
September 2009
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14:42
On resuming—

Public Services Reform
(Scotland) Bill: Stage 1
The Convener: Our next item is a continuation
of evidenc e taking on the P ublic Services Reform
(Scotland) Bill at stage 1. Our first panel of
witnesses comprises comment ators with a wide
range of experienc e and expertise. We have
asked them to give evidence on the bill in the
round. I welcome to the committee Jo A rmstrong,
of the Centre for Public Policy for Regions; Dr
Alison Elliot; Richard Parry, reader in social policy
at the University of Edinburgh; and Professor Colin
Reid, professor of environmental law at the
University of Dundee. I invite the panel members
to comment on the Scottish Government’s wider
programme of public services simplification and
reform and how they see the bill contributing to it.
Richard Parry (University of Edinburgh): This
is an aspect of the eternal fascination of all
Governments with quangos—those public bodies
that are not ministerial departments or part of local
government but are in an area in bet ween.
Governments always want t o change them, bring
them into being and bring them to an end,
because that is an easy thing to do. It is easy to
reorganise; it is much harder to do anything else.
All Administrations of all parties aim to reorganise.
It is the policy of the present Scottish
Government to reduce the number of public
bodies by 25 per cent by April 2011 from its
baseline of 199 organisations. That is a numbers
issue; it is playing a numbers game. It is being
done under the banner of simplifying government,
but it is more a matter of reducing numbers within
the existing public sector landscape, architecture
or engineering—those are the images that are
used. The important thing is to look at how public
services are delivered in each area. There will be
all sorts of different ans wers in each area.
14:45
I hope that the committee will be int erested in
the general picture of agencies and institutions. It
seems to me that all of them —the nondepartmental public bodies, executive agencies,
public corporations and health bodies—were
brought in after devolution. It is important to look at
the bodies as a whole, but that is different from
considering any proposed changes in an area.
The issue that has caught everybody’s attention
is the order-making power in section 10 of the bill,
which would give the Scottish Government power
to do almost anything that it wants to do with
respect to quangos—it could bring them into
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being, end t hem or transfer what they do. The
Government is asking for a catch-all power.
Things will be done by order, of course, and
Parliament will have the chance to consider them,
but the regime will be much easier than the
existing regime, and it will be highly convenient for
civil servants and ministers.
I am concerned in particular about the use of the
concepts of efficiency, effectiveness and economy
in section 10(1) as guidelines in exercising the
power. If things are done in the name of those
concepts, they will be okay. However, it is hard to
understand how that would operate, because
everything that is done by Government ought to be
done in the name of one or more of those
concepts. I am rather uncert ain about what the
Government is asking for and how it would be
exercised.
I hope that the committee will want to consider
those matters.
The Convener: That is a good start. Who wants
to continue?
Dr Ali son Elliot: I would like to pick up on part 1
of the bill. I was s urprised that t here was so much
enthusiasm for part 1 in the responses on the bill,
because it seems to put the cart before the horse
in the way that Richard Parry just said. We want
simplification for the cons umer—for the person
who gets the public servic e. There seems to be a
trickle-down theory that if the public bodies
landscape is simplified, a simpler experience of
public services will be produced at the consumer
level. That theory might work, but it will not
necessarily do so.
I read a paper that was delivered by citizens
advic e bureaux people last year, which considered
the impact on their clients of changes that were,
presumably, the result of the rationalisation of
bodies at the highest level. Changes in the
Department for Work and Pensions resulted in a
move from face-to-face situations to people
phoning up a helpline. It was said that clients were
coming in droves to the bureaux for help to deal
with that. Similarly, the taking over of tax credit
arrangements by HM Revenue and Customs led
to huge confusion among clients. Citizens advice
bureaux clients are on the knife edge of solvency,
and such confusion can put them into serious
debt.
Simplification for the customer rat her t han
simplification of t he landscape is important. User
focus is one of the wider aims of the simplification
programme, but I question the trickle-down theory
that assumes that we can get one by doing the
other.
Profe ssor Colin Reid (Uni versity of Dundee):
I should declare that I am a member of the Public
Trans port Us ers Committee for Scotland, which is
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one of the public bodies that might be affected by
the bill. However, I have no axe to grind about
that, and I will speak in a wholly personal capacity.
I agree with the general idea that the structure of
government changes all the time. A problem is
identified and a body is created or an initiative is
produced to deal wit h it. It is then realised that that
body or initiative overlaps with other t hings.
People try to integrate things, but they find in due
course that they have overint egrated and lost
specialisation, and therefore they need t o split
things again. That will always happen, and reform
and revitalisation of the public sector in various
ways will always be needed.
The issue with the bill is primarily the breadth of
the powers and whether the protections are
adequate. I look forward to reading an explanat ory
memorandum for a bill that says that the proposals
are inefficient, ineffective, non-economic and
disproportionate to the policy objective, and that
they will get rid of some necessary protections.
Jo Arm strong (Centre for Public Policy for
Regions): The bill offers a serious opportunity that
possibly was not in the mind’s eye of those who
developed it. Given the significant budget
constraints and conc erns that we face, we need to
look more closely at delivering significant savings
through public sector reform.
My submission was slightly tangential to others
in that I did not examine particular sections but
gave an example of significant regulatory reform
that delivered significant savings and improved
quality of service. I identified a number of generic
lessons that could be applied across the public
services. I would be happy t o go into those in
detail later on, if the committee would like.
The bill represents a big opportunity. Some of
the submissions indicated that an opportunity has
been lost, but a serious opportunity still exists to
focus on what the public sector is trying to deliver,
what the appropriate regulatory framework is and
what is fit for purpose as we move forward, as
opposed to what has been fit for purpose o ver the
past five or 10 years.
The Convener: We are anxious to get as much
of your expertise as possible on the record. I have
listened to talk of quangocide for more than four
decades but I have yet to see it. In fact, quangos
seem to be multiplying—it is as if they are
breeding. I throw the discussion open to the
committee.
Jeremy Purvi s: I will start with a question for Jo
Armstrong.
I am interested in the published paper that you
provided as evidence. On previous occasions, you
have given the committee information on the
strategic review. There is a broad match between
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what y ou think the reduction in t he Scottish
Government’s budget is likely to be over the
coming years and how much you t hink can be
saved through efficiencies and more c ompetition
in the public sector. How much do you believe can
be saved, purely in financial terms, through the
better delivery of public sector services in Scotland
over the coming period? In your paper, which was
published in 2008, you said t hat savings of £2.25
billion could be achieved by 2010-11. Do you have
a more up-to-date estimate?
Jo Arm strong: I do not. It was an extremely
crude estimate that took account of the efficiency
savings that Scottish Water delivered in its first
four years of operation and applied them across
the general Scottish Government budget. I think
that significant cuts are coming, but I have not
updated the figure in my paper.
Jeremy Purvi s: My question is one in which the
language is important. One person’s savings are
another person’s cuts and another person’s
efficiencies. I want to know specifically whether
you have judged that the same services could be
better delivered at a reduced cost, and if you have,
whet her you have estimated how much could be
saved. I am not talking about forced cuts; I am
talking about delivering s ervices more efficiently
as a result of different practice.
Jo Arm strong: The Scottish Water model
shows that it is possible to produce more for less
and to improve quality at the same time. There is
an example of that being done, and there are
generic lessons that can be applied. The extent of
those lessons and their applicability across all
services needs to be considered on a case-bycase basis.
My one concern about the bill is that it could be
said to present the belief that one size fits all, and I
do not think that that is the case. It is a question of
thinking about what services we need to deliver,
what the most appropriate way of delivering them
is, and—if we need one—what a regulat ory
structure should look like, taking account of what
is possible and what has been achieved
elsewhere.
The Convener: You have us ed Scottish Water
as an example. You state that people in the public
sector
“need clarity about their objectives”

and that
“regulation acts as a second best option”,

compared with competitive pressures. You also
mention
“meaningful output tar gets w hich are based on suitable
benchmarking data.”
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You go on t o cite better productivity, suitable
incentives, rewards for exceeding targets and
penalties for inadequate performance. That
sounds like absolute common sense to me. Why
are we not getting it?
Jo Arm strong: It is sad—it is common sense; it
is not rocket science. Given the real-terms budget
cuts that we are facing, everybody now has to ask
whet her they are delivering what the user wants.
There is potentially confusion about who the user
is. Is it the final user or the intermediary user? I
think that it is the final user, and the question is
whet her what is being delivered is what they want.
In the area of care services, which I cite in my
paper, what users want might not be to the fore;
what individual producers want to deliver might be
driving things in that sector. The identification of
what is needed is not coming t hrough in t he bill. Is
there clarity in the objectives? The approach
seems to be to leave that until guidance notes are
produced, and they will suggest how measures will
be implemented on individual, regulatory body-bybody bas es.
If you want to make significant s avings through
the opportunity that the bill presents—I think that
you can—it must be made crystal clear what
ministers think each of the individual bodies is
aiming to deliver. What will that be measured
against? How will you know that you have
delivered it? How will y ou incentivis e the people
who are being asked to take on greater risk, in a
world where things will be more unpleasant, or
where, as there is less money around, it is harder
for them to take on more risk? It should also be
made clear what the penalties for failure look like.
The Convener: There is one thing t hat bothers
me. Some public organisations have been
tremendously effective and efficient, whereas
others have been forced to be effective through
the excellent work that Audit Scotland does. What
is inherent in the other organisations? What is
stopping all such public organis ations improving
their performanc e?
Jo Arm strong: One of my colleagues might
wish to cover this, but I will quickly run through it.
Scottish Water is still in the public sector, so it was
not taking the organisation out of the public sector
and putting it into the private sector that made it
work. It was not making it into one body that made
it work—it went from a multitude of local
authorities into three bodies, and then into one
before it became the Scottish Water that we now
know. That involved each individual stakeholder
having clarity about the organis ation’s roles, with
an inability on the part of any individual
stakeholder t o change the terms of engagement
once they had been set down.
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Under the bill, it is possible that, if ministers do
not like t he outcome, they will be able to change
the rules, and if the rules are changed, that will
make it difficult for those who are operating within
the framework to believe that they will actually
have to carry something t hrough. If there is
something painful to carry through, people must
believe that there is no other option, that the
bridge is burning behind them and that they
cannot expect to go back to where t hey were
before. It is essential to have that clarity an d rigour
and to stand back from interfering, certainly
according to the model that I have been
examining.
The Convener: Something else is bot hering me.
Public money appears to be going to shore up
some pretty poor organisations. However, instead
of curing t hose organisations, the money goes in,
the organisations c ontinue to be poor and the
money is not well s pent. How can we maximise
the efficient investment of money in public
organisations?
Dr Elliot: A pologies to the committee, first of all,
for not having submitted written evidence
beforehand—there were various confusions, but I
did circulate for the committee’s interest a report
by the better public services forum, which I chaired
in 2006. The forum’s perspective was that rather
than just examine the economic question—which,
of course, we must do to det ermine how money
can be saved—we can also consider the question
of how money can be spent better. We focused on
how to improve service quality, in our case by
involving other organisations, namely the volunt ary
sector, to a great er extent.
That takes us back to the question of user focus,
which should come through everything that I say
when commenting on the bill. If user focus is done
well, so that we start by ensuring that people who
receive services say what they want and have a
say in their design, that will at least provide a
check on not wasting money on services that miss
the mark.
On the front page of The Herald today, the
Federation of Small Businesses says that
Jobcentre Plus is not providing the kind of service
that is needed. Similar situations must be arising
in all kinds of places. There is always room for
checking with the user whether a service is hitting
the spot. We think that the voluntary sector is
better placed to do that than the public sector is—
but that is another matter.
15:00
Richard Parry:
organisations in
reorganising all the
be being directed

I would be
the public
time, because
at that. All

c oncerned if
sector were
energies would
reorganis ations
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involve merging or dividing organisations,
implementing redundancies, which is often really
hard, and integrating terms and conditions—or
doing the opposite. Organisations might direct all
their energy into doing thos e things but not into
making key internal changes. A good audit would
reveal that, as Audit Scotland does when it
considers organisations.
Anything that makes it easier to k eep
reorganising is undesirable. It is easy for
Governments to say, “What are we doing on X?
We have brought into being the X agency, which
will be charged with driving things on,” and so on.
It is all rhetoric, it is easy to do and it means
constant reorganisation. Anything that makes
reorganisation easier must be looked at with
caution.
Profe ssor Reid: Much of what we are talking
about comes down to account ability and
stakeholder involvement. Such issues are often
built into the constitutions and structures of public
bodies, but those are the very things that the bill
will give the Government a much freer hand to
muck around wit h.
James Kelly: Richard, you said in your
submission that the proposals to establish creative
Scotland and separate scrutiny bodies for health
and social care
“might have deserved separate bills.”

You went on to describe the bill as being
“more like a miscellaneous provisions bill, an umbrella for a
number of things that the SG needs or w ants to do.”

Will you expand on that view?
Richard Parry: Y ou would expect a public
services reform bill to be to do with broader issues
and perhaps to c ontain provisions to get rid of or
merge odds and ends, because there will always
be public bodies that are not useful—there is no
controversy in that regard. However, the P ublic
Services Reform (Scotland) Bill will bring into
being, for ex ample, creative Scotland, which was
the subject of the Creative Scotland Bill—the bill
did not work and it fell, for various reasons.
Creative Scotland is a big issue, and has raised all
sorts of ot her issues. That is what happens when
one merges organisations. It all seems to be easy
and a good idea, but when you try it it turns out to
be expensive. All the costs are front loaded in the
immediat e future, and all the benefits are obtained
in the long term and are end loaded.
The proposed changes in health and social work
are also big. After the Crerar review there was a
big debate about regulation and whether we
needed a merged body or separate bodies for
health and social work and what the division
between two bodies would be. The proposals
involve merging large organisations that are less
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than 10 years old. That is a big thing to do, and it
should be considered by people who have
expertise in the area. Such consideration would be
easier if the propos als were contained in a distinct
bill. The Scottish Government has mixed up things
that are to do with individual organisations—big
and small—and broad principles, to the extent that
it is almost as if the Government does not want us
to read the bits about the broad principles and pick
up the big changes that are proposed.
I agree with Jo Armstrong t hat in the right
circumstances
the powers
could
pres ent
opportunities to do things better. However, how
the powers will be used is really unpredictable. I
suspect that they will be used simply to bring into
being new bodies, so that politicians can say,
“Look what we’ve done. We’ve brought a new
body into being.” E very Administration says that it
wants to get rid of quangos or reduce their
number, and every Administration is tempted to
bring into being new quangos, to serve a political
purpose.
James Kelly: Alison Elliot spoke about use r
focus. In your written submission, Professor Reid,
you mention your s urprise that legal obligations
are being used in the bill to int roduce us er focus.
You seem to have some res ervations about that.
Profe ssor Reid: Yes. It seems to have become
the fashion in legislation at Westminster and
Holyrood t o impos e broad general duties on public
authorities. One sometimes wonders what the
point of that is. It could be dangerous because, to
some extent, it could be seen as lessening the
magic of the law. The law is meant to be powerful
and authorising. It is meant to be about creating
rights and getting people to do things rat her than
being simply a declarat ory statement of general
policy objectives. There is a role for general
statements when they are followed up by
something more meaningful, but I am not sure
what is intended by simply imposing a general
duty for the continuous enhancement of user
focus. The bill itself is not clear about what t hat
means; everything will be in guidance from the
minister. The legal obligation is that, if the minister
writes someone a letter because they are not
doing enough, they must reply. That is what it boils
down to—that is the specific obligation.
Is having a general duty to have regard to user
focus really going to make a difference? Will it
lead to a better and more effective way of doing
things than simply having a clear policy statement
and policy guidanc e? Most of the public bodies
that it covers are already subject to ministerial
directions of some sort. Public bodies are starting
to have a vast list of general legal duties that it is
hard to keep track of. They could be distracting
people from the really import ant things, and they
lessen the impact of suc h things being law. P ublic
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bodies have so much to do as a matter of legal
duty that their focus is weak ened on the few really
important things that the Parliament thinks should
be enshrined in law.
Linda Fabiani: Everyone has mentioned the
dangers of leaving policy to s econdary legislation
and guidance—Richard Parry and Colin Reid in
particular. One of the written submissions
expresses concern about the use of secondary
legislation, particularly when there is a majority
Government and things can be steamrollered
through. Since the Scottish Parliament came into
being in 1999, a lot of legislation has been
enacted that has resulted in secondary legislation.
Do you have any examples of secondary
legislation having been a bad thing and having
resulted in things being steamrollered through?
Profe ssor Reid: Whet her particular measures
are good or bad is a very political question. The
wider concern is about the broad division of
responsibilities, accountability and what will
happen in practice. Yes, under t he proposal the
Parliament will have the power to say no, but there
is greater publicity and public engagement through
the bill process, as well as extra opportunities for
members to take evidence and to reflect on what
is happening in t he early stages of the debate.
Things may also happen more quickly. Yes, there
will be a cons ultation process—there often is—and
one of the big changes over the past 20 y ears has
been that, as a result of the availability of the
internet, consultation processes are more open
and people c an see their outcomes. So
consultations have the potential to generate more
public debat e, but it is still very much the case
that, although the newspapers give people an idea
of what bills are going through Parliament and
what issues are being discussed, they do not go
into the same detail on subordinate legislation. It is
therefore possible for some stakeholders to miss
the boat, and the process relies on a much smaller
group
of
parliamentarians
realising
the
significance of the issues and generating support,
interest and argument because the issues will not
be debated in a wider forum.
Linda Fabiani: Does anyone feel that that has
happened over the past 10 years?
Profe ssor Reid: An ex ample from Westminster
is the Pollution Prevention and Cont rol Act 1999.
The act has only seven sections, yet the first set of
regulations made under it is more than 90 pages
long. All the detail is in the regulations. That
general pattern is repeated in all sorts of areas.
Richard Parry: The long list of public bodies in
schedule 3 to the bill includes big, high-profile
organisations that were brought into being by
primary legislation and, in all other political
dispensations, would be altered only by primary
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legislation. The fact that everything is in that list
reinforces the catch-all nature of the bill.
Linda Fabiani: That leads on well t o my next
question. I have a particular concern about the fact
that bodies such as commissioners appointed by
the Parliament are included in schedule 3 under
part 2. I am looking for expert opinion on that. How
can it be that the P arliament as a legal entity is
responsible for certain bodies, such as the
commissioners, but the Government of the day is
given order-making powers and powers of
direction over them? Does the fact that the
legislation goes through the Parliament give t hat
process legality or would the Parliament have to
hand over responsibility separately from that? I am
trying to get that clear in my mind.
Profe ssor Reid: The P arliament would be
handing over the responsibility and the powers
through the bill.
Linda Fabiani: Would that be enough? What if
the Parliament voted through the bill but the
Scottish Parliamentary Corporat e Body, as the
Parliament’s legal entity, was not happy with
transferring those powers and refused to do it?
Profe ssor Reid: As far as I am aware, what the
Parliament as a legislature says would t ake
priority, but I am sure that some of the experts
sitting in the public gallery who have time to think
about it may come up with a fuller ans wer shortly.
Linda Fabiani: In that c ase, I will hold that
thought until the next panel of witnesses.
Richard Parry: I will not add much to what Colin
Reid s aid. People who read t he list in schedule 3
will ask why those bodies are listed. I suppose that
their internal organisation needs to follow the
principles of efficiency, effectiveness and
economy. Perhaps you could consider some hold
on how they organise themselves internally.
However, I would have thought that it was
obviously not right t o be able to change or direct
that group of bodies by order.
Linda Fabiani: Thank you.
David Whitton: Jo Armstrong has extolled the
virtues of Scottish Water in front of the committee
before and I have taken her to task on it before, so
she will not be surprised t hat I come back to her
claim that
“productivity improvements are mor e likely to occur if those
operating w ithin a sector are suitably incentivised”

and
“rew arded for exceeding targets”.

As we all know, the boss of Scottish Water has the
highest salary in the public sector in Scotland and
a bonus that an Edinburgh banker would be proud
to have. Why does a public sector employee need
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to be incentivised in that way to do what should be
his job?
Jo Arm strong: I will leave Scottish Water’s
salary bill to the side because that must be
debated by its paymasters and it is not for me to
opine whether it is right, wrong or indifferent.
The bill asks people to do things in a way
fundamentally different from how they did them
before, sets up new structures to do things
differently and asks people t o take risks. It is
human nat ure for people to ask, “What’s in it for
me?” so you have to incentivise them to do things
differently and take the risks. The incentives need
not be monet ary or direct payments into workers’
bank accounts; they can be about the ability to do
different activities and take on more roles and
responsibilities that are relevant or close to what
they currently do.
If there are no incentives, it is possible that
people will say, “If I do not deliver, so what ? It
doesn’t really matter. ” If you make life difficult for
them and ask them to take risks, they will err on
the side of caution and not do anything new or
different because, although they might not get an
uplift or get to do anything new, they will not get
sacked. There must be some sort of trade -off if
you ask people to do new t hings and give them
opportunities to better thems elves, be innovative
and do things the way that they think most
appropriate because they have been given their
heads. You have to incentivise them properly to do
that because their natural instinct will be to stick
with what t hey are comfortable with and what t hey
know works, even though it might not be the most
efficient or effective, because it is safe.
15:15
David Whitton: But
approach is penalising

the opposite of that

“w hen delivering inappr opriate or inadequate perfor mance”,

as you say in your submission. It seems to me that
it is extraordinarily difficult to penalise people in
such positions. How can they be sacked for poor
performance?
Jo Arm strong: I reckon that the chairman of
Scottish Water went as a consequence of not
delivering what ministers and the Wat er Industry
Commission for Scotland wanted. I could be
wrong, but I am pretty sure that the chairman
decided that that was the appropriat e action at that
point.
David Whitton: E arlier, you talked about this
being a good time t o introduc e the bill, although
the landscape has changed. We have received
written evidence that says that, in the current
climate, the Government should not be doing this
at all. You seem to be arguing the complete
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opposite and, although you might not agree with
everything in the bill, you probably want a public
sector reform bill, just with a different stamp. Is
that correct?
Jo Arm strong: Yes. The financial environment
in which public services will be delivered in the
next five t o 10 years will be radically different from
the financial environment in the past 10 years.
Saying that the current regulatory framework is fit
for purpose for that new landscape would beggar
belief. Some people argue that it is not fit for
purpose now, so how can it possibly be fit for
purpose when we are changing how we do things?
The bill is an opportunity. I would possibly not
have int roduced a bill at this time if it would have
cost more money. I cannot talk about the financial
memorandum and whether the costs and benefits
of all the individual changes are accurate, but I
keep coming back to the example of reducing
operating costs by 40 per cent while improving
output and quality and reducing prices. That is an
amazing example of where public sector reform
has worked in the Scottish public sector.
David Whitton: Would it surprise you to learn
that when Mr Neilson, the bill team leader, was in
front of the committee, he told us that the bill is not
a cost-saving exercise but is rather about more
efficient
public
services?
The
financial
memorandum shows that, in relative terms, the
savings will be minuscule in light of the upheaval
that will be caused.
Jo Arm strong: The savings could be
significant. If the bill is not about cost savings, that
is a lost opport unity. Given that serious financial
constraints are coming, we could use the bill as an
opportunity to make savings, improve the quality
and delivery of services, and deliver more for
people who will be marginalised as costs and
budgets get smaller.
David Whitton: The Scottish Government has
set a 2 per cent efficiency target; the United
Kingdom Government would like a 5 per c ent
target. From what you know about how the public
sector works, do you think that 5 per cent
efficiency savings are achievable in the current
Scottish Government set-up?
Jo Arm strong: I am unable to say whether
those savings are achievable, but I think that
efficiency savings are achievable. I have seen
significant savings in Scottish Water. It is not
about salami slicing current activities; rather, it is
about saying that we are delivering and operating
differently to deliver significant savings. It is not
about people saying that they will keep on paring
away and salami slicing costs until people do not
get a service.
David Whitton: In your submission, you say:
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“if Scotland’s public service w ere to deliver Scottis h
Water-equivalent productivity improvements, this w ould
release sav ings amounting to £2.25 billion”

by the next financial year. Coincidentally, that is
about the same s um that you r colleague John
McLaren reckoned could be at risk by 2013-14.
Jo Arm strong: Those t wo numbers were
reached from two tot ally different angles and
require quite different views of what we are trying
to achieve. If you simply take the 8 per cent per
annum savings that Scottish Water delivered, that
is equivalent to £2.25 billion-worth of additional
funding available for public servic es in Scotland. If
we accept that the world out there is for £2.5
billion-worth of reductions in the next five years,
that is a compelling reason for considering the
lessons from Scottish Water and using the bill as
an opportunity to reshape how services are
delivered.
David Whitton: Does Dr Elliot have a view on
the comment that t he bill is not a cost-saving
exercise?
Dr Elliot: At the end of the day, the question
whet her the bill will save costs must be considered
in the light of whether what is being done is right
and is an improvement.
I want to pick up on the point about incentives
and take it to a more abstract level. What is the
point of public services? On one hand, it is a good
society and state that provides a lot of public
services and ensures that citizens are well
provided for; on the other there is a danger t hat
such an approach disempowers people and t hat
having a heavy public sector and comprehensive
set of public services damages the natural
neighbourliness that public service is supposed to
be about. There are ot her ways of making
communities coherent and healthy than simply
through state provision of public services.
That is where the voluntary sector has a role t o
play, because in many cases it is more engaged in
involving people in the provision of services. It is
about building community and social cohesion.
Such an approach provides a different kind of
incentive, which does not need to be financial. If
we consider where incentives are coming from
through the lens of a voluntary approach, we can
see other kinds of goods being released.
There are many good examples of the value of
befriending as a means of keeping p eople out of
many of the services that we provide. The classic
one, which is beloved of John Swinney, is the
routes out of prison project, which is run by the
Wise Group. A person who comes out of prison is
given a buddy, who has been in prison and knows
the ropes, and for about £1,500 a year they can be
kept in training and helped to move into a job
rather than go back into the cycle of going into
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prison. There are approaches to the question that
are about not just reducing the cost of providing a
service but ensuring that the service is not needed
to the same degree. One such approach is a more
community-cent ric model, in which the volunt ary
sector plays a bigger part.
Jeremy Purvi s: I do not want to put words in Jo
Armstrong’s mout h, but were you suggesting t hat
changes in how public services are delivered can
release savings in the order of those that Scottish
Water was able to release, which would be
broadly equivalent to your organisation’s estimate
of the reduction in the devolved budget? Can the
public sector be reformed while continuing to
deliver the front-line services that are currently
delivered, in other words without any diminution of
services?
Jo Arm strong: In my study for the David Hume
Institute I considered three sectors and tried to
apply the lessons from Scottish Water’s
experience to ascertain whether there was
applicability and the possibility of improving
productivity, releasing funding and improving
quality. It was about doing more for less, or doing
the same thing better for the same amount of
money. There were compelling reas ons why there
were
opportunities
to
deliver
significant
productivity improvements in each of the three
sectors, if a different approach was taken.
In relation to care services, I agree with Alison
Elliot that the issue is not saving money but doing
better for t he same amount of money. I seriously
worry about the bill’s ability to deliver
personalisation of services in that sector, given
that a larger organis ation will be trying to deliver
more
efficiencies, perhaps
through more
institutional care provision. In my submission I
indicate that, although the current arrangements in
the public sector are competitive—there are a lot
of private and voluntary organisations providing
services—there is a distortion in the market as a
consequence of the fact that, in effect, local
authorities are the provider of first rather than last
resort. That means that the volunt ary sector has
less market opportunity to set up its stall and to
deliver services. It must deliver according to the
structures and expectations of local authority
providers, so innovation is stifled.
Within the current structure, the ability to provide
services in a personalised way—to deliver the
quality of service that end users, rather than
providers or producers, want—is seriously
reduced. The lesson to be learned from that is that
we need more effective economic regulation and
competition, rather than the monopsony, as we
call it in economics, of local authority provision.
We need to free up local aut horities to be
procurers, rather than providers, of service, to
create a more cont estable and competitive
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marketplace, to make productivity improvements
and t o improve quality, so that personalisation has
a chance to thrive in the fut ure.
Dr Elliot: I am delighted to hear that. A report
from the care commission indicates what good
value voluntary sector organisations are in the
area of care services. I am involved with the task
group that has been s et up by the Government,
the Convention of Scottish Local Aut horities, the
Scottish Council for V olunt ary Organisations and
the Society of Local Authority Chief Executives
and S enior Managers to examine the local
authority-volunt ary sector interface. Community
planning
partnerships
will
now
look
at
commissioning. We have pushed hard for
intelligent commissioning that will from the start
consider what s ervices are required. The hope is
that, through that mechanism, there will be more
opportunity for a wider definition of what services
should be provided.

Richard Parry: It would be reasonable to tidy up
some bodies by order, but it is unreasonable to
have a list of all the public bodies in Scotland. The
bill as drafted provides for much wider powers
than were available previously. You may wish to
ask ministers whether the powers are needed and,
if so, for what purposes. In the absence of
answers to those questions, the bill remains a
catch-all piece of legislation that gives people in
government the powers that they might like to
have in an ideal world.
The Convener: I thank our witnesses for
sharing their knowledge and expertise with us.
The evidenc e that they have given t oday will be
helpful to the committee.

Dr Elliot: I would not say that the bill is not
wort h proceeding with, but it is a wasted
opportunity. Despite its title, the bill is not about
reforming public services. Another agenda is being
developed that looks at a different way of
providing services that has a lot going for it. I do
not know whether legislation is required to
implement that change in the current set-up or
whet her it can be brought about through policy.
The other processes that I have described are
continuing and changes are being made at local
level.

The Convener: The members of our next panel
of wit nesses are all experts on public and
administrative law and have been asked to
comment specifically on t he order-making powers
in part 2 of the Public Services Reform (Scotland)
Bill. I welcome Professor Chris Himsworth,
professor of administrative law at the University of
Edinburgh; Iain Jamieson; Aileen Mc Harg, senior
lecturer in public law at the University of Glasgow;
and Professor Alan Page, professor of public law
at the University of Dundee.

Dr Elliot: The number of public bodies should
be the outcome of a different process, not an aim
at the beginning.
The Convener: I must now draw this session t o
a close. Would members of the panel lik e to make
any last-minute comments?
Profe ssor Reid: I emphasise the point that was
made earlier about there being a one -size-fits-all
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approach. The bodies that are listed in schedule 3
are very diverse. The list includes two judicial
bodies, the Judicial Appointments Board for
Scotland, bodies that are structurally different,
some that have been set up recently and have
parliamentary links, and others that have the
function of scrutinising and auditing elements of
government. It seems remarkable t hat they should
all be treated in the same way.

Jackie Baillie: I have been listening intently to
the discussion. You have been describing a much
wider strategic reform of public services. I would
sign up t o such a reform but, with all respect to
you, the bill does not provide for that. The scale of
what you have described would entail a complete
rewrite of t he bill. A re you suggesting that the bill
is not worth proc eeding with because it is timid
and, although it merges some organisations, does
not bring about the wider strategic reform of public
services that we should be seeking? That is what I
am hearing.

Jackie Baillie: We have picked up that the
approach is to arrive at a target for the number of
bodies to be removed. The bill contributes to
meeting that target but, as either Richard Parry or
Professor Reid said earlier, it is essentially a
numbers game, rather than a strategic review.
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15:30
Meeting suspended.
15:33
On resuming—

I will start off with a general question. What do
you think is the right balance between the use of
primary and secondary legislation to make
changes in the structure and functions of public
bodies?
Profe ssor Alan Page (University of Dundee):
The obvious answer is that primary legislation
should be about important matters of principle,
and s ubordinate legislation should be about
picking up the detail. The concern about part 2 of
the bill is that it ignores that dividing line, which
means that subordinat e legislation will end up
being used as a vehicle for dealing with matters
that should properly be discussed, considered and
decided on by the Parliament.
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The Convener: E ver since I was at university, I
have longed to say, “Discuss.” Who wishes to
contribut e?
Profe ssor Chri s Him sworth (University of
Edinburgh): I agree with Professor Page. Any
discussion of the balance of powers of legislation
should start from the position that legislatures
make the law and, on the whole, executives do
not, except when there is good reason to give
executives the power to make and change the law.
Of course, packed into Professor Page’s
answer—which I wholly support—is a range of
assumptions about the distinction between primary
and secondary legislation. On the whole, primary
legislation leaves parliaments with powers, to be
exercised in the full passage of bills, while
secondary legislation leaves ministers with the
power to do things by order, subject to a degree of
supervision and control by the Parliament. We
should, of course, bear in mind that those
supervisory powers, although important—their
importance in this Parliament is demonstrat ed by
the existence of the Subordinate Legislation
Committee—are inevit ably weaker than the
powers that a parliament can exercise in relation
to primary legislation. On the whole, secondary
legislation is a take-it-or-leave-it matter—the
Parliament either approves or disapproves of a
range of different propos als, rather than having a
discussion of the pros and cons of particular
proposals, as happens at stage 2 of a bill.
The Convener: A very democratic balanc e
here.
Aileen McHarg (University of Glasgow) : I
endorse what the previous two speakers have
said. On the balance of legislation, I would have
thought that the central issue is the scope of public
functions that must be dealt with by primary rather
than sec ondary legislation. One c oncern that I
have about the section 10 power is that it is simply
not clear whet her it is about rearranging the
deckchairs or adding new deckchairs. It seems to
me that there is some scope for augmentation of
public functions, and it is clear that there is scope
for deletion of public functions. That does not
strike me as a matter for secondary legislation.
It is important to see primary legislation, and the
statutory framework of many quangos, as having
not only an enabling but a defensive function. The
statute is not just about giving people powers to do
things; it is an important guarantor of public
bodies’ independence and enables t hem to resist
inappropriate attempts by Government to interfere
with their functions. A public body can s ay to
Government, “You might want us to do that, but
we cannot do it, because our statute says that our
functions are X, our duties are Y and our powers
are Z.”
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To see this issue simply in terms of improving
the effectiveness of outcomes is a little too
simplistic. Statute performs more complex
functions than that.
Iain Jamieson: I entirely agree with the
previous speakers but I have t wo other points.
First, it is for the Parliament to decide what other
powers it delegates to the Government. If the
Parliament is persuaded that there is a good
reason for reviewing the way in which the public
sector operates and for making appropriate
changes but it considers that for various reasons
the process for making primary legislation in a
unicameral legislature such as ours is too slow or
too cumbersome to be effective, it may decide that
it is appropriate to delegate to the Government at
least part of the function of sifting the bodies that
should be considered and of suggesting
amendments.
Second, and more important, is the question:
what role should Parliament reserve to itself in that
exercise? Ideally, if the Parliament had the
resources, it would be for a parliament ary
committee to do it and to come up with ideas itself.
If Parliament cannot do that bec ause it lacks the
resources, it may delegate the task to the
Government, but it must ensure that it has an
effective way of supervising the exercise of that
power.
The present ways of scrutinising that power are
very limited under the bill. The proposed order making powers are, at present, subject to
affirmative procedure except for the list of bodies
in schedule 3, which may be amended by statutory
instruments subject to the negative procedure—
which allows for even less scrutiny by the
Parliament. The super-affirmative proc edure—as
is covered in the Legislative and Regulat ory
Reform Act 2006—would give more of a role to the
Parliament, but there is no reason why Parliament
cannot devise its own, separate procedure for
scrutinising such orders.
If the Parliament decides t hat it is appropriate t o
hand over such a wide power to the Government,
it can reserve to itself the power to make
amendments to draft orders that are laid before it,
or to treat orders in the same way as it would treat
bills at certain stages. That is all in the
Parliament’s own powers.
The Convener: We are entering very important
territory here.
Jeremy Purvis: This point was put to a previous
panel. The witnesses will be awar e that the
Parliament has reviewed the bodies and
commissioners that it has established by statute.
The Cabinet Secretary for Finance and
Sustainable Growth told the Parliament in
December 2008:
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“The clear distinction betw een the pow ers of the
Ex ecutive and the Parliament must be proper ly recognised
in meeting the essential requirement of ensuring that public
concerns are properly and dispassionately considered, free
of any relationship w ith the Government. That point of
principle helps us to understand the distinction betw een
those parts of the scrutiny process that are properly the
preserve of the Government to change and those that are
more appropriately the preserve of the Parliament. The
distinction is clear.”—[Official Report, Review of SPCB
Supported Bodies Committee, 9 December 2008; c 21-2.]

Do members of the panel think that the distinctions
are clear in the bill?
Profe ssor Page: Not at all. I also wish t o
answer a question that was asked previously,
about why some of the bodies are parliament ary
bodies whereas others are ministerial or executive
bodies. The answer is that it is an accident of
history—indeed, the phrase “historical accident”
crops up in the policy memorandum that is
attached to t he bill. It goes back to the
establishment of the Scottish Information
Commissioner in the P arliament’s first session.
The anticipated difficulty that faced the coalition
Government was that MSPs such as Phil Gallie
might ask how the appointed person could be
independent and ensure that the Government was
providing information while the Government was
paying for him. How on earth c ould that work?
Surely he would not be independent.
The wheeze that the Government lit upon was to
follow the model of the Audit or General and have
the Information Commissioner appointed and
funded by the Scottish Parliamentary Corporate
Body. That answered at a stroke the question of
independence, as the post was to be funded by
the Parliament, not t he Government. The same
model was simply followed thereafter for the other
commissioners that were set up.
15:45
The great virtue that parliamentary status brings
is independence. It is that independence that is
compromised, or threatened, by giving ministers
the power by order to do pretty much what they
like in relation to those posts. Th e Parliament did
indeed review the commissioners through the
Review of SPCB Supported Bodies Committee,
but anybody reading the debat es would realise
that they had an unfinished quality to them. The
committee came up with a report and the
Parliament agreed with it, but the argument was
not finished. I see the various bodies’ inclusion in
schedule 3 to the bill as the continuation of t hat
argument.
Linda Fabiani: I cannot get this question right in
my head. How can the Government just take over
directions and order-making powers? Is it enough
that Parliament agrees and puts the provisions
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into legislation? Does the P arliament, as a legal
entity, have some right beyond that?
Profe ssor Page: I am not sure about
Parliament as a legal entity. If t he Government
asks for a power and the P arliament accedes to it,
that is it.
Linda Fabiani: Is that it?
Profe ssor Page: But the P arliament might well
say, “Hang on a minute, this runs counter to
everything that we’ve been talking about.”
Linda Fabiani: But the Parliament, as a body,
cannot—
Profe ssor Him sworth: I will put just the tiniest
gloss on that. It goes back to a phrase that you
used in an earlier question, Ms Fabiani, on
legality. One might cast the debate in terms of
constitutional
propriety
or
legitimacy
or
appropriateness—that is the sort of language t hat
Alan Page has been using when expressing his
reservations about what is going on in the bill. I
share those reservations absolutely.
No one here would suggest that the Parliament
would not be acting legally or making a legal
product if it passed the bill and gave ministers the
powers. That would be legally done if the bill was
passed, and when ministers exercise their powers
they are performing legal acts, as long as they
remain within them. No one would have any doubt
about that, and no one would doubt the capacity of
the Parliament to readjust things in that way.
However, there are strong arguments, which we
have heard, for retaining the qualities that were
originally sought when t he bodies in question were
established.
Aileen McHarg: I will add a further gloss to that.
What Chris Hims wort h has said is absolutely right,
except that subordinate legislation has always
been subject to more stringent scrutiny by the
courts. Of course, UK primary legislation is not
subject to scrutiny by the courts, whereas Scottish
Parliament legislation is—although the hints that
we have had so far suggest that it is fairly handsoff scrutiny.
Secondary legislation has always been subject
to challenge on what we might call constitutional
grounds. There is a possibility that, if there was a
reduction in the Parliament’s role in providing a
check on the Executive—which the order-making
power that we are discussing would certainly
involve—the courts might feel obliged to step in
and fill the vacuum. It is unpredictable how exactly
the courts would interpret such a power. They may
be inclined—I say may be, not would be—to read
in restrictions that are not in the text of the bill.
Iain Jamieson: Although I said earlier that it is
for the Parliament to decide what powers it
delegates to t he Government, I agree that one of
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the considerations that the Parliament should have
in mind is whether it is appropriate to delegate a
power.
The power in section 10(1) is unprecedented in
its width as far as I can see. It is not even limited
by the words
“having regard to—
(a) efficiency,
(b) effectiveness, and
(c) economy.”

The courts have said that a body that is required
to “have regard to” something is not bound by the
considerations, and may disregard them and have
regard to other matters that are not listed in the
legislation.
For example, Dr Elliot asked whether the power
could be used to introduce some degree of user
focus. Yes, it could. Equally, it could be used to
introduce a more cost-effective public service. It is
so wide—it covers anything t hat the Scottish
ministers
“consider w ould improve the exercise of public functions ”—

that it could be anything that ministers want it to
be. It is up to the Parliament to decide whether it is
appropriate and desirable t o give such a wide
power, even with the reservations that Professor
Page and Professor Himsworth mentioned that it
could be regarded as constitutionally inappropriate
for certain bodies in schedule 3.
The Convener: With width comes vagueness.
Iain Jamieson: The power is extremely vague,
and t here are hardly any limitations on it.
Professor Page has analysed the three
preconditions, and even t hey are not much of a
restriction on ministers.
Jeremy Purvi s: Have the witnesses read the
submission from t he National Galleries of
Scotland? They can be forgiven for not having
done so. The submission says:
“As it stands, the Bill is so w idely drafted it could be used
by a subsequent administration for purposes w hich the
present government may not actually intend. For example,
as far as we can see, it w ould be possible for a future
government to change or remove the current restrictions
against the sale and tr ansfer of collections, and then either
direct or pressurise the Trustees to consider selling some
items not currently on display.
This possibility directly under mines the prime purpose of
our institutions w hich is to hold the National Collections in
trust for the people of Scotland, in perpetuity. The effect
could be to lose our public role as the guardians of
Scotland’s largest collections of key historical, cultural and
national importance.”

Officials may say that that is an extreme example,
but it is what the National Galleries of Scotland
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has told the committee. Do the witnesses agree
with its reading of the scope of the powers ?
Aileen McHarg: I know nothing about the
legislative framework within which the National
Galleries of Scotland operates but I would think
that the power is wide enough t o deal with
awkward public bodies by abolishing them,
merging them or altering the scope of their
functions. The only real restrictions are the rather
vague substantive prec onditions that we have
talked about and the procedural control that the
Parliament can provide, which is far more
important than the substantive preconditions. The
question is whether that procedural control is
strong enough to pick up every potentially abusive
use of the power. I am doubt ful about whet her it is.
The Legislative and Regulatory Reform Act 2006
is sometimes held up as an example of the value
of parliamentary procedures as opposed to order making procedures because the dangerous nature
of t hat piece of legislation was picked up only as
the Legislative and Regulatory Reform Bill
proceeded through its parliamentary stages. It was
certainly not picked up straight away. The value of
a multistage, parliamentary primary legislation
procedure is that it allows people to say, “Hang on
a minute, what about this?” It allows people to
think about things and it allows a much wider
range of views to be expressed than the
subordinate legislation procedure does, however
much consultation is built into that process.
Iain Jamieson: I, too, know nothing about the
specific powers, but I refer the committee to
Professor Page’s submission, in whic h he says
that the bill’s intention seems to be that, as long as
the bodies’ objectives and purposes remain
unchanged, everything is up for grabs. The
Scottish ministers can remove functions, change
functions and so on; indeed, they can do what
they like.
Professor Page also points out that, in any case,
it is very difficult to identify a particular body ’s
objectives and purposes, especially when we are
talking about parts of the Scottish Administration.
In that respect, he mentions the Scottish
Environment Prot ection Agency. One could say
that the agency’s general purpose is to prot ect the
environment but, of cours e, anything is possible in
that field.
Jeremy Purvi s: Although it is suggested t hat its
very existence is all the protection that an
organisation needs, the National Galleries of
Scotland is concerned that in its case exhibiting a
very controversial work of art, sculpture or even
part of a chess set might fall within the scope of
ministers, which in effect would change the whole
essence of the collection.
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Aileen McHarg: From my reading of it, the bill
does not even require the National Galleries of
Scotland to continue to exist, as long as some
body continues to fulfil its purposes. If a set of
trustees in the National Galleries of Scotland is
being awkward, ministers can solve the problem
by abolishing the body, setting up a new
organisation and appointing some new people
who they think will be more congenial and
amenable to their point of view. That sounds a bit
Machiavellian, but it seems to me to be possible.
Jackie Baillie: It is entirely possible. I was
thinking that myself.
Iain Jamieson: I stress that, although t he power
is extremely wide, if t he Parliament thinks that it
serves a useful purpos e in reforming the public
sector—if that is, indeed, the bill’s intention—the
Parliament might well decide that someone has to
look at how the public sector should be reformed.
If it cannot do the work itself, what else can it do
but delegate at least some aspect of the power to
Government? However, someone has to look after
the public sector. The job cannot be left to Audit
Scotland, because it carries out a different kind of
scrutiny.
The Convener: The combination of unlimited
power and politicians puts the fear of death in me.
I am told that the power
“to remove or reduce burdens”

in the UK Legislative and Regulatory Reform Act
2006 is very similar to that in the Public Services
Reform (Scotland) Bill. However, the power has
not been subject to widespread use by UK
ministers; indeed, it has been used only three
times since enactment. What are your views on
the UK act and how it has been used so far?
Profe ssor Page: I suspect that Aileen McHarg
knows more about that issue than any of us, but
the fact is that, after much discussion and debate,
the power in the 2006 act was narrowed down to a
provision that people were reasonably happy with.
I have to question whether Scottish ministers are
serious about this power. I think that it is in the bill
simply to make up the numbers, as if they had
said, “Well, let’s put that in as well. ” Their record
right from the beginning indicates that they are not
terribly serious about deregulation or regulat ory
reform, which is why I say in my submission t hat
the section 10 power, rather than this power, is the
one that they want. That is my personal take on
the matter.
16:00
Aileen McHarg: As I was on the train this
morning, it occurred to me t hat, to the Scottish
Government, the section 13 power is a bit like the
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statement handbag that anyone who aspires to be
taken seriously as a celebrity needs. It does not
have to be pretty or functional, but it must be big.
The Scottish Government has decided that if it
wants to be taken seriously, it must have a really
serious regulatory reform power. It is as if it is
saying, “Whitehall’s got the power, so we’ll have it
too—oh, and we’ll add in this section 10 power
while we’re at it.”
Despite what Alan Page has said, I am not an
expert on the specific use of the power in the 2006
act. All I will say is that an interesting dialectic has
developed at UK level. E ach time t he Government
has tried to acquire regulatory reform powers,
Parliament has said, “Hang on a minute—you
can’t have these powers in that form. You can
have them only if they’re s ubject to stringent
conditions.” The Government has then c ome back
and said, “Well, the powers aren’t very useful to us
with those conditions. Can we widen them,
please?” to which Parliament has replied, “You
can widen them only if they’re subject to even
more stringent conditions.” On it goes. Wide
though it is, the power in the 2006 act might not be
the last word on this matter. Precisely because of
the restrictions that have been written into it,
ministers might consider the power not to be
strong enough for their purposes and might well
come back for more.
Profe ssor Him sworth: I am happy to say that I
do not even know what a statement handbag is,
although I have been glad of the instruction.
What should not go unnoticed is the fact that, in
their ability to amend previous primary legislation,
the powers in sections 10 and 13 are actually
Henry V III clauses—or what are c alled, in the
Scottish context, Macbeth clauses. Under such
clauses, Parliaments give ministers the power to
do and undo things that they have done in the past
as primary legislation, and they cause special
tremors in the hearts not only of constitutional
lawyers but of parliamentary politicians, who,
when they see them appearing, should think very
hard about them.
A serious point that I have made in my
submission is that we should not make the error of
simply comparing what we are doing with what is
going on at Westminster. The Scottish Parliament
has to make up its own mind about its own
conditions, which might well be thought to be
different from the conditions that have assailed
and held sway in the UK Parliament. After all, UK
Parliaments might well have been persuaded of
matters that the Scottish Parliament has no reason
at all to be persuaded of.
However, I am not saying that conditions are not
similar in all cases. The institutions are similar and
the Scottish Parliament should have no fear of
taking something off the shelf if it appears to be
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acceptable, useful and a good idea from a
parliamentary point of view. Why not? That said,
Holyrood should certainly not be t empted
necessarily to accept any case that is made at
Westminster for extraordinary powers.
The Convener: If that is the case, what checks
and balances would you recommend?
Profe ssor Him sworth: I just would not do it in
the first place. That is the problem. In my
submission, I have taken a blunt approach;
indeed, I suppose t hat you could call it a stage 1
rather than stage 2 approac h. If it is agreed at
stage 1 that something that is broadly along the
lines of sections 10 and 13 should proceed, what
sort of supervision and control over the powers is
put in place will remain in the Parliament’s hands,
as Iain Jamieson said—the committee has had a
little from me and more from my colleagues on
how the approach might be improved. The notion
of super-affirmative resolution procedures—as we
have loosely referred to them —goes down that
track. I am sure that it would not be beyond the wit
of committee members and in due course the
Parliament to think of further controls.
I remain unconvinced that the case for doing
such things by secondary legislation has been
made, so I would prefer to keep my powder dry on
what might be done at stage 2. Some of the
obvious reasons for delegated legislation are not
there. There is no emergency; no one is arguing
that ministers would need to respond i n the way
that they respond to infections and other problems
to do with animal or human health. The argument
that the Parliament is short of time needs to be
reflected on. I am not for a minute suggesting t hat
members are not busy; of course they are.
However, I doubt whether that argument transfers
from a UK Parliament to the Scottish Parliament
and I doubt whether it even applies to full effect in
the UK Parliament. We are still looking for a strong
case to be made for removing from the primary
legislative process issues that are pot entially
deeply politically sensitive.
The Convener: Are the witnesses in general
agreement?
Aileen McHarg: I agree. It does not seem that a
strong case for t he powers has been made. As far
as I am aware, the powers that the Scottish
ministers have under the Deregulation and
Cont racting Out Act 1994 have not been used at
all, so the issue is not that ministers have tried to
use the powers and found them wanting. Ministers
have not used existing powers, so why do they
need better powers?
The argument has been made that we need a
common regime at UK and Scottish level. Why? I
see no strong argument for that at all. I agree with
Chris Himsworth that the powers are not
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necessary and that tinkering round the edges and
trying to increase restrictions on their use might
give them a legitimacy that they do not deserve.
Indeed, as I said, the more procedural restrictions
are placed on their use, the less useful the powers
become. There is an inherent tension bet ween the
Executive’s desire to do things speedily and what
should be the P arliament’s desire t o do things in a
legitimate way, which is certainly the desire of
constitutional lawyers.
Profe ssor Page: In my submission, I said that
the power in section 10 is so broad as to make me
think that it was designed as an opening bid.
Members should not disappoint ministers by
accepting their opening bid.
Iain Jamieson: I entirely agree, but I will add
one point. I t hink that the powers that are
conferred by section 13 could well be subs umed in
the power that is conferred by section 10(1). I
suspect that the reason for the inclusion of s ection
13 was that all the procedural provisions that
attach to t he section 13 power derive from the UK
act. The Scottish ministers want the power in
section 10(1)—the power t o improve public
service—and they have attached all the provisions
that are precedented in the UK act but for a
different purpose.
Panel members are right to say that the Scottish
ministers have never used the deregulation power.
The UK position might well be different but, when
we examined the issue in a Scottish context during
the Subordinat e Legislation Committee’s inquiry,
no demand was made for further deregulation
powers. It is not for me to speculate, but I think
that the section 13 power might have been
included just to indicate that the powers are
precedented, although in fact the power in s ection
10(1) is not precedented at all.
David Whitton: A real joy of being a member of
this committee is that we have the opportunity to
listen to experts. We have just heard Chris
Himsworth, professor of administrative law at the
University of E dinburgh, Aileen McHarg, senior
lecturer in public law at the University of
Glasgow’s school of law, Alan Page, professor of
public law at the University of Dundee and Mr
Jamieson, who was adviser to the Subordinate
Legislation Committee, say that the bill is basically
a load of nonsense that should be s ent back to
ministers so that they can reflect on it. I hope that
someone somewhere is taking note of that.
The Convener: The member has put words int o
the witnesses’ mout hs. Do they want to respond?
Aileen McHarg: Our comments were limited t o
part 2. We did not say anything about the rest of
the bill.
Profe ssor Him sworth: That is an important
point. Someone talked about timidity. No one has
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said that part 2 is timid; part 2 is un -timid and goes
too far.
The Convener: We have no more questions for
the panel. Does anyone want to make a final
comment?
Iain Jamieson: I point ed out in my submission
that the power to promote better regulation—the
power t o require bodies to observe certain
regulatory principles—is in the 2006 act but is not
reflected in the bill, which is not really about better
regulation. If the Government is serious about
improving the delivery of public service, that is the
model that should be adopted, rather than the
model in the bill.
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The Convener: I thank the witnesses for the
depth of expertise in their contribution to the
meeting.
16:12
Meeting continued in private until 16:23.

Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Law Society of Scotland
Introduction
The Law Society of Scotland welcomes the opportunity to comment on the Public
Services Reform (Scotland) Bill.
Part 2 of this Bill is an important measure which makes provision for improving
public functions and reforming legislation.
Preliminary Comments
Sections 13 to 25 of the Bill are introduced as a further de-regulatory measure to
cut the burdens on business building on the De-regulation and Contracting Out Act
1994, the Regulatory Reform Act 2001 and the Legislative and Regulatory Reform
Act 2006. It is a matter of concern that these provisions in Part 2 of the Bill were
not widely consulted upon before introduction.
An open and transparent
consultation process would have allowed a broader based debate on the Bill.
The Legislative and Regulatory Reform Act 2006 (on which Part 2 is substantially
based) was the subject of considerable criticism for its constitutional propriety
when going through the United Kingdom Parliament and was amended in both
Houses of Parliament as a result of that criticism.
Sections 10 to 12 confer upon Scottish Ministers a wide ranging power to make
“any provision which they consider would improve the exercise of public functions”
including “modifying, conferring, abolishing, transferring or providing for the
delegation of any function “and” amending the constitution of or abolishing a
person, body or office holder listed in Schedule 3 to the Bill”.
The provisions on Sections 21 and 22 provide for consultation on proposals for
change and the requirement that an explanatory document should be laid before
the Scottish Parliament.
However, the overall thrust of the proposals in Part 2 are so substantial and gives
Scottish Ministers far reaching, law making powers. These proposals need to be
scrutinised with particular care.
These provisions are constitutionally significant and at the very least the powers
proposed to be used under these provisions should not be used as a replacement
for primary legislation or full scrutiny by the Parliament. Scottish Ministers should
follow the Convention Rights (Compliance) (Scotland) Act 2001 Section 12(2), and
only employ the powers in Part 2 if they are of the opinion that there are
“compelling reasons” for using these powers rather than promoting primary
legislation.


655

Specific Comments
Section 10 - Public Functions: Efficiency, Effectiveness and Economy
Section 10 provides that Scottish Ministers may by order make any provision
which they consider would improve the exercise of public functions (being the
functions of the organisations listed in Schedule 3) having regard to efficiency,
effectiveness and economy.
In terms of Section 10(3) Scottish Ministers can modify, confer, abolish, transfer or
provide for the delegation of any function and amend the constitution of or abolish
any “person, body or office holder” listed in Schedule 3.
Schedule 3 contains a number of important Scottish public authorities with mixed
functions or no reserved functions including (a) the Accounts Commission for
Scotland; (b) Audit Scotland; (c) any Children’s Panel; (d) various Commissioners
including the Commissioner for Children and Young People in Scotland and the
Commission for Public Appointments in Scotland; (e) Her Majesty’s Chief
Inspector of Prosecution in Scotland; (f) the Judicial Appointments Board for
Scotland; (g) the Mental Welfare Commission for Scotland; (h) the Mental Health
Tribunal for Scotland; (i) the Parole Board for Scotland; (j) the Scottish Children’s
Reporter Administration; (k) the Scottish Commission for Human Rights; (l) the
Scottish Criminal Cases Review Commission; (m) the Scottish Law Commission;
(n) the Scottish Legal Aid Board; (o) the Scottish Legal Complaints Commission
and (p) the Scottish Parliamentary Standards Commissioner.
Each of these bodies was created by an Act of Parliament or an Act of the Scottish
Parliament. Many were designed to monitor the actions of Government or to hold
Scottish Ministers to account. Many of these functions involve appointments by
Her Majesty the Queen and some of the bodies involve either the Lord President
of the Court of Session or other constitutional checks in appointment or removal
processes. These functions conferred by primary legislation are set out in order
to ensure, in many cases, independence from Government and to ensure that the
public can have confidence that these functions can be carried on outwith direct
influence or control by Scottish Ministers.
Is it appropriate that the order making power should extend to such bodies? Either
the UK Parliament or the Scottish Parliament considered it necessary that each of
these bodies should at their constitution be given the full prelegislative consultation
and Parliamentary scrutiny which they received. Many of the proposals contained
in their constitutive acts were controversial or designed to ensure independence
from Government. All order making powers to modify, abolish or transfer their
functions may be equally as controversial as the original proposals and require as
much Parliamentary scrutiny.
Section 11 - Public Functions : Further Provisions
This provides that Scottish Ministers may modify Schedule 3 by adding or
removing any entry.
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Section 12 pre-condition provides some check on the discretion of Scottish
Ministers to make provision under Section 10 in as much as Scottish Ministers
may not make an order under Section 10 unless they consider that the conditions
in Section 12 are met. These conditions are that the provision is proportionate to
the policy objective, does not remove any necessary protection, that any public
function which is to be modified will as modified be broadly consistent with the
general objects or purpose of the person, body or office holder concerned, that a
function which is conferred on a person, body or office holder listed in Schedule 3
is broadly consistent with the general objects of the person, body or office holder
concerned and that any function which is conferred on a person created by
Section 10 is broadly consistent with the general objects or purposes of a person
listed in Schedule 3 which is abolished or public functions abolished or modified by
virtue of Section 10.
Parliament requires to be satisfied that the proposed method of making such
substantial changes is appropriate should order making powers be used to amend
legislation which has been given such full scrutiny as the Bills which create many
of these bodies.
Section 13 - Power to Remove or Reduce Burdens
This provides that Scottish Ministers “may by order make any provision” which will
remove or reduce any burden resulting from any “legislation”. “Burden” includes
(a) financial cost; (b) an administrative inconvenience; (c) an obstacle to efficiency,
productivity or profitability; or (d) a sanction criminal or otherwise which affects the
carrying on of any lawful activity. Section 13(5) provides that an order may
abolish, confer or transfer or provide for the delegation of functions of any
description and create or abolish a body or office.
Section 13 provides Ministers with substantial power to amend legislation which
has been passed by the UK Parliament or the Scottish Parliament. It is important
that the provisions of Section 13(2)(c) and (d) are fully explained, clarified and
defined. In particular the breadth of Section 13(2) which relates to the removal of
sanctions which are “criminal or otherwise for doing or not doing anything in the
course of any activity”. This reaches wider than the corresponding provision in the
Regulatory Reform Act 2001 and simply replicates the provision in the Legislative
and Regulatory Reform Act 2006.
Section 13(3) is an attempt to provide some guidance on the interpretation of
Section 13(1)(2)(a) and (b) where a burden may result from “the form of
legislation”. UK Ministers explained in relation to the Legislative and Regulatory
Reform Act 2006 that the intention was to allow the consolidation of provisions
which govern an area but which are scattered across a number of different pieces
of legislation making it difficult or time consuming to find and harder to understand.
The Society fully commends this objective of consolidation of different pieces of
legislation. However, it is difficult to anticipate how changing antiquated legislative
drafting into modern phraseology and consolidating that legislation would make
the legislation easier to understand without changing its meaning. This is a
difficult exercise particularly if the legislation concerned has been subject to
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interpretation by the Courts and where settled understandings of the existing
provisions have been acted on by those affected by the measures being reformed.
Section 13(4) defines legislation as including “a public, general or local Act of
Parliament (whenever passed) or an Act of the Scottish Parliament (whenever
passed”).
This includes a substantial number of Acts of Parliament. Care will require to be
taken to ensure that issues of competency are properly considered when enacting
orders under this provision.
The order making power in Section 13 is envisaged as being used for the
purposes of removing or reducing any burden and is subject to the restrictions in
Sections 20 to 23 relating to public consultation and Parliamentary scrutiny.
However, as indicated the consultation provisions in Section 21 propose
substantial discretion on the part of Scottish Ministers as to who should be
consulted. Surely any person referred to in the Constitutive Act of a Schedule 3
body affected by any order proposed under Section 10 or 13(1) should be
consulted as a matter of course?
Section 22 - explanatory document laid before the Scottish Parliament
The Society is of the view that Scottish Ministers should set out in the explanatory
document the compelling reason for proceeding with such an order making power.
Part 6 – Scrutiny
Section 92 – Scrutiny: user focus
This section requires the bodies listed in Schedule 13 to make arrangements
which:a)
b)

Secure continuous improvement in user focus and the exercise of their
scrutiny functions; and
Demonstrate that improvement

The bodies effected include:1)
The Accounts Commission for Scotland
2)
Her Majesty’s Chief Inspector of Constabulary
3)
Her Majesty’s Chief Inspector of Prisons for Scotland
4)
Her Majesty’s Chief Inspector of Prosecution in Scotland
5)
The Mental Welfare Commission for Scotland; and
6)
The Office of the Charity Regulator
Scottish Ministers can, in terms of Section 92(5) modify the list in Schedule 13 by
adding or removing entries.
Section 93 – User focus: guidance etc.
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Provides that, a body listed in Schedule 13, must have regard to guidance issued
by the Scottish Ministers and to what are regarded as proper arrangements for the
purposes of Section 92(1).
The guidance issued by Scottish Ministers may
include how to make and what is to be included in arrangements for the purposes
of Section 92(1) and how to demonstrate continuous improvement in user focus.
Scottish Ministers under Section 93(6) provides that Scottish Ministers may require
a listed authority which does not comply with Scottish Ministers guidance to
provide a written explanation of why it has not done so.
Section 94 – Scrutiny: duty of co-operation
This section imposes a duty of co-operation on the bodies listed in Schedule 14
which include the Accounts Commission for Scotland and the Mental Welfare
Commission for Scotland a duty to co-operate and co-ordinate activity with each
other and, where appropriate the Scottish Ministers.
In relation to Sections 92 and 93, the application of these provisions may not be
appropriate to the bodies mentioned in Schedule 13. In particular, the Accounts
Commission for Scotland, the Mental Welfare Commission for Scotland and the
Office of the Scottish Charity Regulator. User focus applies where the duty owed
by the body is to the user. However, the Accounts Commission for Scotland, the
Mental Welfare Commission for Scotland and the Office of the Scottish Charities
Regulator, have broad-ranging duties. Independence is key to their operation and
compliance with statutory duties laid down in their foundation statutes is an
obligation under law. Care should be taken to ensure that Ministerial Guidance
will conflict with existing statutory obligations.
Mental Welfare Commission for Scotland
The Society’s Mental Health and Disability Sub-Committee met Scottish
Government representatives on a number of occasions earlier this year to express
its concerns about the future of the Mental Welfare Commission for Scotland.
During these meetings the Committee was assured that the Commission would
not be included in the present Bill, as had originally been intended. This assurance
was confirmed in a formal announcement on 13 February by the Minister for Public
Health and Sport. Instead, there would be a separate consultation, which is now
ongoing.
However, the Society notes that the Mental Welfare Commission appears in the
lists of affected bodies in Schedules 3, 13 and 14 to the Bill. This means that the
Commission, along with the other public bodies listed, is subject to the wideranging order-making powers in Part 2. Accordingly, the Scottish Ministers would
(for example) still have power by order to abolish the Commission (section
10(3)(a)), or to implement their original stated intention to remove its independent
safeguarding role.
The Society believes that the primary role of the Commission is a protective one,
its independence is absolutely vital, and it serves an essential function to protect
the rights (including human rights), interests and welfare of very vulnerable people.
Its current functions are contained in primary legislation (the Adults with Incapacity
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(Scotland) Act 2000 and the Mental Health (Care and Treatment) (Scotland) Act
2003) which is relatively recent and which was addressed with great care by the
Scottish Parliament. Serious concerns have already been raised by a number of
bodies, including the Society, about the impact of the Scottish Government’s
proposals upon the functions and independence of the Commission. In these
circumstances, the Society believes that any change affecting the Commission
should also be the subject of primary legislation, given due and full consideration,
and thereafter approved, by the Scottish Parliament. The Society therefore
believes that the Schedule 3 should be amended to remove reference to the
Commission, avoiding the risk that changes to the Commission are implemented
by way of orders under delegated powers, rather than primary legislation subject
to scrutiny.
The Society’s concern in this regard is not any threat to the Commission itself, but
the threat which that represents to the interests of vulnerable citizens.
The Society is also of the view that the Commission should be taken out of
Schedules 13 and 14, for some if not all purposes. For example, section 95 would
permit Scottish Ministers to order the Commission to carry out a joint inspection.
At present, the Society’s understanding is that the Commission can be requested
to investigate a matter, but not ordered to do so. It is understood that the
Commission has never refused such a request, however the Society feels it is
particularly important that the Commission’s independence, and clear public
confidence in the integrity of that independence, be maintained. That aim is not
consistent with permitting Scottish Ministers to order the Commission to carry out
an inspection jointly with another body which the Commission may require to feel
free to investigate or criticise.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Scotland’s Commissioner for Children and Young People
Scotland’s Commissioner for Children and Young People (SCCYP) welcomes the
opportunity to comment on the general principles of the Public Services Reform
(Scotland) Bill.
The proposal to bring SCCYP and the other ‘parliamentary’ commissioners and
ombudspersons within the ambit of a wide-ranging Executive power is of great
concern to us. In its current form, the Bill would enable Ministers to change the
functions of, or abolish any listed public body by order, with a minimum level of
parliamentary scrutiny.
It is SCCYP’s view that the wide-ranging power that the Government is pursuing
through Part 2 of this Bill is not an appropriate way to proceed in respect of
parliamentary commissioners and ombudspersons. SCCYP is rightly and properly
accountable to Parliament, through the SPCB and through subject committees. It
should be Parliament through its proper processes that decides about any
changes to our structure and functions.
The proper constitution of independent human rights bodies
The Policy Memorandum to the Bill states that
‘[t]he overarching purpose of the Bill is to simplify and improve the
landscape of Scottish public bodies, to deliver more effective, co-ordinated
government that can better achieve its core functions for the benefit of the
people of Scotland.’
PSR (S) Bill, Policy Memorandum, para 2; emphasis added
While SCCYP’s work will no doubt contribute to a number of the Scottish
Government’s objectives, the Commissioner’s role cannot be construed in any way
as forming part of the organisation or the functions of government. Our role is to
promote and safeguard the rights of children and young people, having particular
regard to their rights under the United Nations Convention on the Rights of the
Child (UNCRC) 1. The state (in relation to devolved matters, the Scottish
Government) in contrast, is the primary duty-bearer in respect of the rights held by
children and young people under the UNCRC, and under other domestic and
international law.
The Policy Memorandum further reads:
‘Public bodies are normally established to carry out executive functions or
other tasks which have a clear national remit. In simple terms, this means a
public body carrying out its day to day work independently of Ministers but
for which Ministers are ultimately accountable.’
PSR (S) Bill, Policy Memorandum, para 6, emphasis added
1

Sections 4 and 5 of the Commissioner for Children and Young People (Scotland) Act 2003 (‘the 2003 Act’).
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While the latter part of the quote may be true for Non-Departmental Public Bodies
and similar types of public bodies, this is not the case for SCCYP. The proper
exercise of our functions is in fact conditional upon our independence from
government, and upon public confidence in our independence. The nature of
bodies concerned with the state’s adherence to human rights standards requires
such bodies to be removed from the sphere of influence of government. This is a
key element of the internationally accepted minimum standards for the proper
constitution of national human rights institutions, known as the Paris Principles 2.
Furthermore, the assertion in the Policy Memorandum that ‘it is often a matter of
historical accident whether changes to improve the delivery of public functions
require legislation’ 3 is not precise in respect of SCCYP. The office was established
by means of the Commissioner for Children and Young People (Scotland) Act
2003, a committee bill that was brought forward after an extensive parliamentary
inquiry into the need for and feasibility of such an office. This rather illustrates the
point we are making with regards to the legislative short-cut proposed by the
Government in s.10 (1). Decisions about the structures and functions needed to
promote and safeguard the rights of children and young people in Scotland are
best made on the basis of detailed consideration of the often complex issues that
are involved. In the 2003 Act, the balance of power was clearly and deliberately
set in favour of Parliament. The recent report of the Review of SPCB-Supported
Bodies (RSSB) Committee’s inquiry acknowledged that fact and reaffirmed the
underlying principle 4. In evidence to the Committee, the Cabinet Secretary for
Finance and Sustainable Growth stated:
‘The clear distinction between the powers of the Executive and the
Parliament must be properly recognised in meeting the essential
requirement of ensuring that public concerns are properly and
dispassionately considered, free of any relationship with the Government.
That point of principle helps us to understand the distinction between those
parts of the scrutiny process that are properly the preserve of the
Government to change and those that are more appropriately the preserve
of the Parliament. The distinction is clear.’
John Swinney MSP, RSSB Committee, OR 9 December 2008, Col 21f
The distinction is indeed clear. Its purpose is to enable bodies like SCCYP to
exercise their statutory functions in the interest of the people whose rights they
were set up to safeguard without fear or favour. It follows that it is inappropriate to
include SCCYP and other bodies of a similar nature in the list of public bodies that
are subject to the very wide Executive power in s.10. Any inquiry into those bodies
to review whether they are fit for purpose and delivering value for the public purse
should properly be undertaken by Parliament (and has been, on two occasions
since 2004).
2

Principles relating to the Status of National Institutions (The Paris Principles); Adopted by UN General
Assembly resolution 48/134 of 20 December 1993. Available on
http://www2.ohchr.org/english/law/parisprinciples.htm.
3
Public Services Reform (Scotland) Bill, Policy Memorandum, para 94.
4
Review of Scottish Parliamentary Body-Supported Bodies (RSSB) Committee, Review of SPCB-Supported
Bodies (RSSB/S3/09/R1) published 21 May 2009 (‘the RSSB Report’), recommendations 1 (SPCB to continue
sponsor role, para 68).
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The most recent inquiry of this nature reported only a week before the present Bill
was introduced. The RSSB Committee considered the structures of the SPCBsupported bodies in great detail, and in the context of proposals from the SPCB
and recommendations from the 2006 Finance Committee Inquiry. The report
concluded that there should be some limited changes to the landscape. The RSSB
Committee’s Convener subsequently won the Parliament’s approval to introduce a
committee bill implementing the report’s recommendations concerning those
bodies 5. This will include measures to streamline and harmonise the different
bodies’ establishing statutes in respect of financial and budgetary matters, and
consolidate current good practice in relation to budgets and staffing in law 6. It will
further include new powers for the SPCB to secure cost-savings on the part of
those bodies, for example through service-sharing.
This is the right and proper way to proceed in respect of the SPCB-sponsored
bodies; Part 2 of the Bill, in contrast, maps out a process that would be
inappropriate for Parliament’s independent bodies.
Part 2 – Process and safeguards
The focus of this submission has been on questions of principle and we have laid
out SCCYP’s views on those above. We have further considered the Bill’s
provisions regarding the exercise of the s.10 power and have explored some of
the issues with Scottish Government officials, with a view to testing the strength of
the procedural safeguards. This section summarises SCCYP’s views on these
provisions in the Bill.
Proportionality – s.12 (2)(a)
Under this section, any proposed measure must be proportionate to the three
objectives of efficiency, effectiveness and economy. It is unclear how the
Government intends to weigh those largely financial objectives against more
substantive objectives, in SCCYP’s case the need to retain an independent body
to promote and safeguard the rights of children and young people with statutory
powers. The Bill gives no indication as to how the public interest in financial
savings will be weighted against children and young people’s interest in an
independent statutory organisation with the sole objective of promoting and
safeguarding their rights. In this respect, it is arguable that the provision is not a
safeguard at all.
Necessary protections – s.12 (2)(b)
The Bill provides that no ‘necessary protections’ may be removed by a s.10 order.
This links the points of principle above to the question of procedural safeguards.
The Bill further provides that the removal of necessary protections is not to be
treated as such if those protections are provided in an alternative manner (s.12
(3)). We are aware that there can be, and there have been, different ideas about
5

RSSB Report (see above, FN4); The inquiry report was debated and the motion seeking authorisation to
introduce a committee bill implementing its key recommendations agreed without division on 18 June 2009.
6
See recommendation 10 (staffing and financial provision, etc) and 11 (budgets, service sharing, etc). This is
already largely covered in Schedule 1 of the Commissioner for Children and Young People (Scotland) Act
2003.
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how the parliamentary commissioners’ functions are best delivered, and no public
body can expect that its structure and remit will not come under scrutiny from time
to time.
It is SCCYP’s view, however, that government should not be given a power that is
as wide-ranging as the provision in s.10 of this Bill. Such a power would enable
the Government to make sweeping changes (including merger or abolition) to the
structure and functions of SCCYP and other rights bodies by order, with minimal
parliamentary scrutiny. There is a risk in the fact that the condensed parliamentary
process allows very limited debating time for detailed interrogation of a proposal;
the result may be weakened rights protection for Scotland’s children and young
people. SCCYP therefore believes that the only real and proportionate safeguard
is a process allowing for detailed parliamentary consideration of evidence from
stakeholders and the complex arguments that are often involved in decisions
about how rights are most effectively promoted and protected.
Parliamentary procedure – s.20 (1)
The Bill reduces the extent of parliamentary scrutiny of even the most sweeping
proposals for change (including abolition) to 90 minutes’ debating time in the lead
committee 7. This is in stark contrast to the detailed and thoughtful parliamentary
process that was evident throughout the inquiry and the consideration of the
committee bill that established SCCYP in the first session of the Parliament. We
are concerned that this may result in the adverse consequences we described
above.
Consultation – s.21
The Bill requires consultation with the officeholder and ‘such organisations as
appear [to Scottish Ministers] to be representative of interests substantially
affected by the proposals’; further, Ministers may consult others ‘as they consider
appropriate’.
We note that there is no requirement to conduct an open consultation with
stakeholders and the general public on a proposed order. Consultation may even
be dispensed with altogether in certain circumstances. We are concerned that the
Government’s attempt to create a more expedient process in pursuance of its
public bodies reduction target comes at a substantial cost to the principles of
openness, and access and involvement, which have consistently been
emphasised throughout the first decade of the new Scottish Parliament 8.
Conclusion
For the reasons outlined above, we urge the Committee to take the view that
SCCYP and other organisations whose nature and functions require
independence from government should be removed from Schedule 3, and to make
recommendations in its stage 1 report accordingly.

7

s.20 (2)(c) requires orders made under the power in s.10 (1) to be dealt with using affirmative procedure.
rd
th
According to Rule 10.6 (3.) the Parliament’s Standing Orders (3 Edition, 4 Revision, June 2009), this
involves a maximum of 90 minutes of debate in lead committee.
8
See for example Procedures Committee, Report on The Founding Principles of the Scottish Parliament,
Volume 1, SP Paper 818, published 20 March 2003.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Information Commissioner
Introduction
1. I welcome the opportunity to submit my views to the Finance Committee on
the Public Services Reform (Scotland) Bill (the PSR Bill) as it considers the
principles of the Bill at Stage 1.
2. By way of introduction, I am the Scottish Information Commissioner
appointed by HM the Queen, on the nomination of the Scottish Parliament. I
have statutory responsibility for enforcing and promoting Scotland’s
freedom of information (FOI) laws 1 . My decisions are legally enforceable
and can be challenged only by appeal to the Court of Session on a point of
law.
3. I have limited my response to comments on the principles of Part 2 of the
PSR Bill. In particular, my response addresses whether the order-making
powers proposed in Part 2 of the Bill are appropriate in seeking to deliver a
‘public sector landscape and public sector functions that are proportionate,
responsive and efficient’.
4. In brief, my submission is that:
a) it is inappropriate to include the Scottish Information Commissioner
as one of the bodies listed in Schedule 3;
b) the use of the order-making powers could effect fundamental
changes to the independent role of the Commissioner;
c) the interests of good governance and efficiency, effectiveness and
economy can be advanced through current provision and the
proposals it is anticipated will be set out in the Committee Bill arising
out of the Review of SPCB Supported Bodies (RSSB).
Inclusion of Scottish Information Commissioner in Schedule 3
5. Part 2 of the PSR Bill, if enacted, would provide Scottish Ministers with
order-making powers to propose changes to the bodies listed in Schedule
3. These are bodies for which Ministers are accountable, such as
government agencies, non-departmental public bodies and other national
organisations in receipt of government funding. The Government’s stated
intent is to reform the arrangements for public bodies carrying out their “day

1

The Freedom of Information (Scotland) Act 2002 (FOISA) and the Environmental Information
(Sscotland) Regulations 2004 (EIRs).
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to day work independently of Ministers but for which Ministers are ultimately
accountable” 2 .
6. In my view the inclusion of the Scottish Information Commissioner in
Schedule 3 is anomalous and beyond the scope of the Government’s intent
- Scottish Ministers are not accountable for the Commissioner, nor do they
provide the funding for the Commissioner’s work.
7. As I indicated in my introduction, the Scottish Information Commissioner is
not appointed by or accountable to Scottish Ministers. Rather the
Commissioner’s nomination is made by the Scottish Parliament. The
independence of the Commissioner is enshrined in legislation, as the
Freedom of Information (Scotland) Act 2002 provides that “The
Commissioner, in the exercise of that officer’s functions (except for the
function of preparing accounts), is not subject to the direction or control of
the Parliamentary corporation, of any member of the Scottish Executive or
of the Parliament…” 3
8. This different status - independent of Government and accountable to
Parliament, not Ministers – is well understood by Ministers. Cabinet
Secretary John Swinney gave evidence to the RSSB Committee, which was
considering whether alterations should be made to the terms and conditions
of the office–holders and the structure of bodies supported by the SPCB.
He acknowledged that whether and how generating efficiencies can be
undertaken by those bodies, is “properly a matter for the Parliament, not
ministers”. 4
9. It is not at all clear therefore why the Scottish Information Commissioner, an
SPCB supported body answerable to the Scottish Parliament, has been
included in Schedule 3, and in my view should now be excluded.
Potential effect of Part 2: Use of Order-Making Powers
10. Part 2 of the Bill would allow Minsters to bring forward orders:
• modifying, conferring, abolishing, transferring, or providing for the
delegation of any function;
• amending the constitution of, or abolishing, a person, body or office-holder;
• creating a person, body or office-holder on which functions are conferred or
to whom functions can be transferred.
11. Notwithstanding the reassurance that many of these changes will be ‘small
and of a primarily administrative nature’ 5 , it is clear that these statutory
orders could be used to effect significant and fundamental change. This
might mean, for instance, allowing the Commissioner’s decisions to be
2

First Minister’s speech Delivering More Effective Government, 30 January 2008
http://www.scotland.gov.uk/News/This-Week/Speeches/First-Minister/simplifyingpublicservices
3
Freedom of Information (Scotland) Act 2002 Section 42(7)
4
Evidence to RSSB Committee, 24 March 2009 – Official Report:
http://www.scottish.parliament.uk/s3/committees/rssb/or-09/rssb09-0502.htm#Col217
5
Public Services Reform (Scotland) Bill policy memorandum, paragraph 113
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amended or overturned by another body; or merging or dispensing with the
post in favour of some other arrangement. Whatever the merits of any
proposals which may be forthcoming, I am of the view that the use of ordermaking powers would not be an appropriate mechanism for effecting
change on a body such as the Scottish Information Commissioner, which is
intended to be independent of Government.
12. I would further argue that it was not the intent of Parliament that such
changes be made to the functions of my Office except by amendment to the
primary legislation. The role and functions of the Scottish Information
Commissioner are fundamental elements of Scotland’s freedom of
information legislation.
13. The intent of Parliament was to create a Scottish Information Commissioner
to carry out a ‘quasi-judicial’ function i.e. the Commissioner’s decisions are
legally enforceable. It was important to parliamentarians to establish the
fundamental principle that the Commissioner should be able to perform that
function without direction or control by the Government and the Parliament,
for which he has jurisdiction. It was also important that the public should
have trust in that independence. The then Deputy First Minister, Jim
Wallace, described the appointment of a Scottish Information
Commissioner as:
14. “the third, and perhaps the most important, feature of the bill. The
commissioner will police the right of access. If an authority does not take
seriously its obligations under the legislation or tries to escape them, the
commissioner will be there to act. Because of that, I took the view that it
was crucial that the commissioner should be fully independent. The bill
provides that the commissioner be appointed by the Queen, on the
nomination not of ministers, but of the Parliament. The commissioner's
independence will ensure the integrity and credibility of the regime.” 6
15. The Act does give Ministers limited power to make orders affecting the FOI
regime. However that power was clearly confined to certain specific
provisions, none of which determines the functions of the Commissioner, by
allowing amendment to:
• the list of bodies (including non-public bodies) covered by FOISA;
• timescales for responding to a request for information;
• timescales for responding to a request for review;
• timescales for making an application to the Commissioner;
• fees which may be charged for responding to information requests;
• timescales for applying exemptions to ‘historical records’;
• the EIRs;
• other legislation capable of preventing the disclosure of information.
6

Deputy First Minister, FOISA Bill Stage 1 debate, 17 January 2002,
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-02/sor011702.htm#Col5453
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16. I do not believe that the architects of the legislation would have proposed,
or been permitted by Parliament, to include a similar order-making power to
amend, modify or abolish the enforcement provision, which is embodied in
the role of Scottish Information Commissioner.
17. Of course legislation generally can be subject to changes proposed by the
Government of the day. Nor do I think that the role of Commissioner should
be above scrutiny. However changes to the role and function of the
Scottish Information Commissioner would, by purpose or default, also have
the effect of fundamentally changing Scotland’s FOI regime, and I would
argue that it was never the intent of Parliament that this should be done
other than by amendment to the primary legislation. If the PSR Bill was
enacted with the Scottish Information Commissioner included, then it would
have the capacity to allow change with a lesser degree of scrutiny and
challenge than was Parliament’s intent, or which I think is desirable.
18. Changes to the FOI enforcement provisions require close scrutiny, and
procedures for consideration of statutory orders do not, in my view, allow
sufficient time for proper consideration of changes which could have the
effect of altering Scotland’s FOI enforcement provisions. If the current
provisions of the PSR Bill were taken forward 7 , there would be the
opportunity for only 40 days consideration of such changes, and a
maximum time limit of 90 minutes in Committee and only 9 minutes in
Chamber to cover all debate of any issues. This is consistent with the
intent that the process should be less intensive and demanding on
parliamentarians’ time than scrutiny of primary legislation.
19. Although the PSR Bill contains several important preconditions and
consultation obligations it does not prescribe how these processes would
be undertaken. Indeed, clause 21(3) of the Bill allows Ministers to dispense
with the consultation requirement altogether if there has, in their view, been
previous consultation. It seems to me that the preconditions for a statutory
order through the PSR Bill are not strong enough to ensure a sufficiently
robust scrutiny of potentially fundamental change, which would equal that
afforded to primary legislation.
Need to maintain public confidence in the independence of the Commissioner

20. Some changes may have an impact upon public confidence and the
perception of independence.
As the chart below demonstrates, a
substantial proportion of applications to me for decision have concerned
Scottish Ministers, the Scottish Parliament, the SPCB and non-ministerial
office holders.

7
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Current provisions are for orders to be made by affirmative instrument.

Applications by authority type: 1 Jan 2005 - 30 Jun 2009

27%
Scottish Ministers, Parliament,
SPCB and non-ministerial office
holders
Other public authorities

73%

21. Indeed, more applications are received concerning Scottish Ministers than
any other public authority 8 . This is no surprise, given the level of public
interest in the workings of Government.
22. Cases concerning Government, by their very nature, frequently involve
matters of national importance where consideration of the harm and public
interest tests can be particularly complex and politically sensitive. Often the
Commissioner, in coming to a decision, will comment adversely on the
handling of the request, or will order the release of information, which the
Government of the day does not want to disclose. In making decisions on
these cases - and in order to safeguard the integrity of the role - it is
essential that the Commissioner is free from interference and control,
whether real or perceived. Even where limited changes to the functions of
the role are proposed - designed perhaps to alter the way in which the
Commissioner conducts investigations or issues decisions - they too must
be seen to have received a high level of close scrutiny.
Ensuring accountability
23. Independence of function does not mean a lack of accountability, nor an
absence of opportunities to bring about improvements in the efficient,
economic and effective conduct of the activities of the Commissioner. I am
not seeking to exclude my Office from scrutiny and the possibility of
change, but simply contend that the PSR Bill is not the appropriate route for
this.
24. My annual budget is approved by the Finance Committee and I am the
accountable officer for the funds allocated to me by the Scottish Parliament
8

314 appeals to the Commissioner from 2005 to end 2008
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each year 9 . I am subject to internal and external audit, my accounts are
subject to approval by the Auditor General, and I must lay an annual report
before the Scottish Parliament. I am obliged to consult the SPCB about the
employment of staff and their terms and conditions. These provisions help
ensure accountability and sound governance.
25. The RSSB Committee reported that it was “satisfied that the governance
procedures and processes currently in place are robust and at the same
time protect operational independence.”
26. However the Committee identified changes to the terms and conditions of
the office-holders and structure of the bodies supported by the SPCB which
would bolster current arrangements. I have welcomed these proposals,
which give further powers to the SPCB including:
• approving annual proposals for expenditure;
• commenting on draft strategic plans from office–holders prior to these plans
being laid before Parliament;
• determining the location of office-holders premises;
• directing office-holders on sharing of premises, staff and services.
27. The Scottish Parliament has approved a motion 10 to bring forward a
Committee Bill to carry many of the report’s recommendations into effect.
28. In my view these specific RSSB recommendations will provide even
stronger reassurance as to the accountability of office–holders for the
performance of their roles, without encroaching on the independence of
their function. It seems to me undesirable to allow the provisions of both
the PSR Bill as drafted and the Committee Bill as proposed to be carried
into effect. This would allow both Ministers and the SPCB to direct the
Commissioner. For example under the respective PSR and RSSB
proposals both Ministers and the SPCB would have the capacity to direct
an office-holder to share services or staff. I believe this dual mandate to be
potentially onerous and confusing.
Conclusion
29. The stated aim of the PSR Bill is to institute changes and measures to
simplify and improve the landscape of Scottish public bodies for the benefit
of the public. It has already been recognised that the role of SPCB
supported office–holders should be considered separately given that we are
not under the direction of or accountable to Ministers. The review
conducted by a Parliamentary Committee has proposed measures which, in
my view, are designed to ensure that our functions are conducted in a way
which is ‘… proportionate, responsive and efficient’.

9

£1.5m in 2009/10.
Parliamentary Debate of RSSB Committee Report, 18 June 2009:
http://www.scottish.parliament.uk/business/officialReports/meetingsParliament/or-09/sor061802.htm#Col18540
10
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30. The provision of order-making powers to the Scottish Government in
respect of the Scottish Information Commissioner, however, would allow
Ministers to modify, confer, abolish, transfer or delegate any function or
even to abolish the Office by statutory order. Whilst I should stress that I
am not aware of any plans by the current administration to make any such
changes to my Office, these proposals would provide a way for any future
administration to direct or to control the performance of the function of the
Commissioner. The nature of the enforcement of freedom of information
rights was deliberately and carefully constructed to ensure that it could be
carried out without direction or control. Effecting such changes to the
function of the Scottish Information Commissioner could result in a
diminution of the freedom of information regime in Scotland and at the very
least should be subject to the scrutiny which changes to primary legislation
deserve.
31. I would therefore suggest that it would be appropriate to remove the
Scottish Information Commissioner from Schedule 3 of the PSR Bill.
32. I would be very happy to discuss further any of the points in my evidence or
any other matters of interest to the Committee.
Kevin Dunion
Scottish Information Commissioner
14 August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Human Rights Commission
The Scottish Human Rights Commission was established by The Scottish
Commission for Human Rights Act 2006, and formed in 2008. The Commission is
a public body and is entirely independent in the exercise of our functions. The
Commission has a general duty to promote human rights and a series of specific
powers to protect human rights for everyone in Scotland. We are a national human
rights institution, established according to the UN Paris Principles, one of over 80
in the world and three in the UK, along with the Northern Ireland Human Rights
Commission and the Equality and Human Rights Commission.
I. Introduction
The Scottish Human Rights Commission (the Commission) welcomes the purpose
of the PSR Bill, which is to "help simplify and improve the landscape of Scottish
public bodies, to deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland." This purpose
links closely with one of the strategic priorities of the Commission which is to use
human rights based approaches to increase the ability and accountability of
Scottish public bodies with responsibility for fulfilling rights. The Commission will
be doing this at the local as well as the national level. The use of a human rights
based approach ensures that better decisions are made and public bodies function
more effectively.
II. Legal Framework
•

The Scottish Commission for Human Rights Act 2006

•

Principles relating to the Status of National Institutions (The Paris
Principles, UN General Assembly resolution 48/134 of 20 December 1993)

III. Comments
The Commission intends to restrict its comments to Part 2 of the PSR Bill, which
proposes new order-making powers for Scottish Ministers with respect to those
bodies set out in Schedule 3. The Commission considers that including SPCB
within the Schedule 3 of the PSR Bill may contradict the strengthened role of
SPCB, as it has been highlighted by the Official Report, Scottish Parliament
Review of SPCB Supported Bodies Committee, Tuesday 9 December 2008
(please see below).
While the Scottish Human Rights Commission welcomes the purpose of the Public
Services Reform (Scotland) Bill (PSR Bill), we are concerned that bodies such The
Commission which have their independence from the Scottish Government
protected by statute are included within the scope of the PSR Bill. It is important
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that the public remains confident that the Commission operates without direct
influence or control of Ministers.
The Commission was established by Act of the Scottish Parliament in 2006. In
creating the Commission the Scottish Parliament followed the best practice for the
creation of a National Human Rights Institution set out in the United Nations
Principles relating to the status of national institutions - the “Paris Principles”. 1
In order to be recognised internationally as a legitimate National Human Rights
Institution, the Commission will be evaluated according to the Paris Principles. The
Commission may also be re-evaluated if a change in the legislative framework
affects independence from Government in the future.
The Paris Principles provide that a National Human Rights Institution shall be
given as broad a mandate as possible, which shall be clearly set forth in a
constitutional or legislative text. In June 2009 interpretive guidance was issued for
bodies wishing to be accredited at compliant with the Paris Principles. This
guidance provides that creation by an instrument of the Executive is not adequate
to ensure permanency and independence. 2
The Paris Principle place a great deal of weight on independence. The Scottish
Commission for Human Rights Act 2006 guarantees the Commission’s
independence, setting out that the Commission in the exercise of its functions, is
not subject to the direction of the Scottish Parliament or the Scottish Executive. 3
The accountability mechanisms built into the Act provide for direct accountability to
the Scottish Parliament. The complete independence from the Scottish
Government provided for by the Act is the best way to ensure the Commission can
fulfil its function as a National Human Rights Institution. The Commission has
recently applied for accreditation as compliant with the Paris Principles to the
International Coordinating Committee of National Human Rights Institutions for the
Promotion and Protection of Human Rights (ICC) Secretariat at the Office of the
United Nations High Commissioner for Human Rights (OHCHR).
The delegation of authority to Scottish Ministers of order-making powers that could
fundamentally change the Commission would undermine this independence and
may affect the Commission’s application for accreditation, including voting in the
ICC and participation rights before the United Nations Human Rights Council.
Section 10(1) of the PSR Bill confers order-making powers on Scottish Ministers
which would allow them to make changes to public bodies in the pursuit of
‘effectiveness, efficiency and economy’. Provisions include modifying, conferring,
abolishing, transferring, or providing for the delegation of any function or amending

1

The United Nations Principles relating to the status of national institutions were defined at the first
International Workshop on National Institutions for the Promotion and Protection of Human Rights
in Paris 7-9 October 1991, adopted by Human Rights Commission Resolution 1992/54, 1992 and
by General Assembly Resolution 48/134, 1993.
2
ICC Sub-committee on Accreditation, General Observations June 2009
http://www.nhri.net/2009/General%20observations%20June%202009%20(English).pdf
3
Paragaph 3, Schedule 1 to the Scottish Commission for Human Rights Act 2006
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the constitution of, or abolishing, a person, body or office-holder listed in schedule
3.
The Scottish Government sets out that the reason for seeking this power in the
Delegated Powers Memorandum:
“14…public functions and responsibilities are sometimes for historical reasons
enshrined in legislation or established by royal prerogative in the case of chartered
bodies. If primary legislation is needed, this makes any change not only dependent
on the legislative process but also on finding legislative time which may not be
possible or may be subject to a wait of years. “(emphasis added)
While an order could only be made subject to the approval of Parliament, the
stated purpose of this provision is to reduce the amount of Parliamentary scrutiny
on future changes.
The wide scope of the powers delegated to Scottish Ministers under section 10
may be appropriate for bodies that are accountable to Scottish Ministers, but they
are not appropriate for bodies which have their independence from Scottish
Ministers protected by statute. They are particularly inappropriate for our
Commission which secures its legitimacy not only from the Act of the Scottish
Parliament which created it, but also from its international accreditation and place
within the UN human rights system.
The Scottish Government has stated that it currently has no intention of bring
forward any order in relation to the Commission. The Scottish Government has
also referred to the preconditions under section 12, requirement for consultation
under section 20 and 21 and for explanatory documents under section 22 as
possible safeguards. However, the delegation of powers to Scottish Ministers
would in itself undermine the independence of the Commission.
Subordinate legislation is necessary for some technical matters in relation to the
Commission. For example the Scottish Commission for Human Rights Act 2006
provides for Her Majesty by Order in Council to add additional international
instruments to the scope of the Commission’s inquiry functions. However, the
proposed order-making power in the PSR Bill is so broad in scope that it would
allow Scottish Ministers to bring forward an order modifying or abolishing the
Commission.
The Cabinet Secretary for Finance and Sustainable Growth gave evidence to the
Review of SPCB Supported Bodies Committee on 7 December 2008:
“The clear distinction between the powers of the Executive and the Parliament
must be properly recognised in meeting the essential requirement of ensuring that
public concerns are properly and dispassionately considered, free of any
relationship with the Government. That point of principle helps us to understand
the distinction between those parts of the scrutiny process that are properly the
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preserve of the Government to change and those that are more appropriately the
preserve of the Parliament. The distinction is clear.” 4
The RSSB Committee recognised the need to remain compliant with the Paris
Principles throughout the inquiry. 5 The Scottish Parliament debate the RSSB
Committee report on 18 June 2009 and agreed the proposal for a Committee Bill
to take forward the recommendations of the report.
IV. Conclusion
The Commission considers that it would be appropriate that SPCB Bodies, and
specifically The Scottish Human Rights Commission to be removed from the list of
bodies set out in Schedule 3 to the PSR Bill, and for any necessary modifications
to the Scottish Commission for Human Rights Act 2006 to be made through the
forthcoming RSSB Committee Bill or through subsequent primary legislation.
V. Supporting Evidence
1. Official Report, Scottish Parliament Review of SPCB Supported Bodies
Committee, Tuesday 9 December 2008, available at
http://www.scottish.parliament.uk/s3/committees/rssb/or-08/rssb08-0202.htm

4

Official Report, Scottish Parliament Review of SPCB Supported Bodies Committee, Tuesday 9
December 2008, Col 22 http://www.scottish.parliament.uk/s3/committees/rssb/or-08/rssb080202.htm
5
Paragraph 224, 1st Report 2009 (Session 3), Review of SPCB Supported Bodies Committee (SP
Paper 266)
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14:53
On resuming—

Public Services Reform
(Scotland) Bill: Stage 1
The Convener: Item 2 is continuation of our
evidence taking on the Public Services Reform
(Scotland) Bill at stage 1. Our first panel c onsists
of only one wit ness—there were meant to be two.
We welcome Michael Clancy, who is director of
law reform at the Law Society of Scotland.
I will begin with a general question. The Law
Society has expressed concern about the nature
of the delegat ed powers in part 2 of the bill. I ask
Michael Clancy to expand on thos e concerns and
to give us his views on the matter.
Michael Clancy (Law Society of Scotland): I
thank the committee for inviting me along to give
my views—as a panel of one—on the bill. It is
always a pleasure to appear before the committee.
Before we proceed, I will declare two interests.
First, I am a member of the positron emission
tomography advisory group, which is a national
health service body. Secondly, I am a member of
a short-life working party on tissue collection,
which will start work in the next few weeks.
Although neither body is mentioned in the bill, I
thought it appropriate to draw my membership of
them to the committee’s attention.
The convener’s question is broad ranging. As
the committee has seen from the evidenc e that
others have submitted, it touches on the central
point of part 2—the very wide-ranging ordermaking powers that are contained in sections 10
to 13. The society is concerned about wide ranging order-making powers—so-called Henry
VIII powers. In the cont ext of Scottish legislation, I
have been trying for years to get people to call
them James V I powers instead. I will keep
plugging away.
The order-making power in section 13 would
allow Scottish ministers to amend
“a public general or local Act of Par liament (w henever
passed) or an Act of the Scottish Parliament”.

Furthermore, an order made under section 10 may
“modify any enactment, instrument or other document”.

Those are extremely wide-ranging powers. What
is the problem with that? It is that they are powers
to make orders that are subject only to the
affirmative resolution procedure. The trouble with
affirmative resolution proc edure is that it does not
require the same level of scrutiny—nor, indeed,
should it—as the procedure for an act of
Parliament. There may
be pre-legislative
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consultation, but you all know that an order t hat
goes through the Scottish Parliament or the United
Kingdom
Parliament
is
not
subject
to
amendment—it can be either voted for or voted
against. It is quit e difficult to get into the detail of
the order.
The committee will also know that, under the
Parliament’s standing orders, a committee is
limited to 90 minutes debate on an order. The fact
that the average bill takes between six and 12
months to go through the Scottish Parliament—
there was one not able exception last year, when a
bill was passed in one day—s hows that the level
of scrutiny and the amount of time t hat
parliamentarians would have to consider such
powers would be extremely curtailed.
Those are some of our general concerns about
the order-making powers.
The Convener: I am aware that a panel of one
witness could be called an interrogation. I will try
to ensure that it is not so.
Derek Brownlee (South of Scotland) (Con):
You mentioned, as have ot hers, the comparable
UK legislation. Has the Law Society, in coming to
the views in its written submission, taken account
of how the powers, as they exist in UK legislation,
have been exercised and the route by which the
current legislative provision was arrived at? Are
we getting inc redibly excited about s omething t hat
is likely not to be used frequently in practice? Are
there lessons from the UK experienc e on which
we can draw?
Michael Clancy: When the Legislative and
Regulatory Reform Bill went through the UK
Parliament in 2004-05, the society made
representations on the powers contained in it.
When it was int roduced, it was the subject of
extraordinary criticism. Some people called it a
constitutional affront, and said that it was
subverting the role of Parliament and was
effectively surrendering parliamentary powers to
ministers. Hilary Armstrong was the Minister for
the Cabinet Office at the time; I attended a
meeting that she held with Pat McFadden MP to
discuss the bill. As a result of the broad range of
criticisms, the bill was rolled back from being so
extraordinarily weighted towards ministers.
I made enquiries of the Regulatory Reform
Committee in t he House of Commons. It is always
difficult to get hold of people during parliament ary
recesses; nevertheless, I rec eived material—I
have it here—that discloses that the committee
has, so far, considered 12 regulat ory reform
orders under the 2006 act and has not rejected
any legislative reform orders by way of veto.
However, it has invoked the super-affirmative
procedure t o suggest changes and, on one
occasion, it expressed reservations about an
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order, and that led to a debate in the House of
Commons.
15:00
I also sent the Regulatory Reform Committee a
copy of t he Public Services Reform (Scotland) Bill,
because it expressed an int erest in it, so the
Finance Committee may receive further comments
as the bill proceeds. I will give a flavour of the
orders that have been effected under the 2006 act.
They cover issues such as miscellaneous
provisions on insolvency, dangerous wild animals,
limited part ners hips, minor variations to premises
licences and club premises certificates, local
government animal health functions, supervision
of alcohol sales in church and village halls,
insolvency advertising requirements, verification of
weighing
and
measuring
equipment, the
governance of Lloyds in t he insurance market,
local government consent requirements, consumer
credit, and the Health and S afety Executive. That
is a broad range of issues but, with 12 orders
since 2006, the Regulatory Reform Committee has
not been excessively employed, I would say.
Derek Brownlee: That is busier than the
legislative programme here.
Michael Clancy: You might say that—I cannot
possibly comment.
Derek Brownlee: I would not expect you to.
In your thinking, are the bill’s provisions just an
“affront”—you used that word, although I do not
suggest that it necessarily represents your
opinion—and so flawed in principle that they
should never be in the statute book, or can
sufficient safeguards be constructed? Is the
debate about the principle or the safeguards that
are necessary to make the provisions acceptable?
Michael Clancy: That is an interesting question.
If sufficient safeguards were constructed to make
the power broadly acceptable, the bill would be
radically different. That would, in effect, involve
writing in a super-affirmative plus procedure. I
think that at the committee’s previous meeting
Professor P age said t hat he thought that the
provision had the tenor of an opening bid, but I am
not so cynical about ministers’ intentions. I am
more inclined to say that the provision was created
in good fait h, but with a perception of the
relationship between Parliament and ministers that
was balanced too much in favour of ministers.
Jackie Baillie: I want t o return to a point that
Derek Brownlee raised, because I wonder whether
I am making an appropriate distinction. Is it fair to
say that what is going on down south is the reform
of regulatory bodies to reduce the burden of
regulation, but that what is going on up here is
more of a general reform to reduce the number of
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public bodies but not necessarily to reduce the
burden of regulation?
Michael Clancy: The powers under sections 10
and 11 are certainly aimed at the number of
bodies rather than at the regulat ory burden.
Jackie Baillie: Perhaps setting a target of a 25
per c ent reduction without an idea of which bodies
it would be better t o merge to reduce the
regulatory burden was the wrong starting place.
Michael Clancy: Yes.
Jackie Baillie: I will move on to the superaffirmative plus procedure, which I have previously
heard described only by professors. Does not t hat
procedure in essence resemble the initial stages
of scrutiny of a bill? Why are we inventing yet
another proc edure? Is it not better to stick with
primary legislation and have issues that are clearly
important debated in Parliament ?
Michael Clancy: Super-affirmative procedure in
the House of Commons or the House of Lords
invok es circumstances in which ministers can
choose which form the order to be introduced will
take. If memory serves me, a proposal for a super affirmative order can be laid, and then within 60
days of the proposal represent ations should be
made. A fter 60 days have expired, ministers may
lay a draft order before Parliament, together with a
statement of any representations. During a further
60-day period, the Regulat ory Reform Committee
must report on whether the draft should be
approved. That has a flavour of stage 1
examination, but it is not stage 1 examination as
we understand it here becaus e it is only about
ministers and not about the people who might be
affected by the order or the people who might
have views to give on it.
What people are thinking about in relation to
super-affirmative plus procedure is that it offers an
opportunity not only to quiz ministers, but to t ake
broader evidence or even t o require amendment
of an order, which takes us into a mini-bill
situation. As you heard in my response to Derek
Brownlee, that would mean the creation of an
alternative bill proc edure. We do not really need
that.
Jackie Baillie: That is also my view. I am sure
that we will hear in due course from the bevy of
commissioners who are seated behind you in the
public gallery. Do you have any worries about the
independence of the parliamentary bodies that are
listed in schedule 3?
Michael Clancy: I most certainly do, although—
I hasten to add—not as they are constituted
currently. “The bevy of commissioners”, as you put
it, guard jealously their independence, just as they
ought. Schedule 3 lists not only commissioners but
other bodies, some of whic h have quasi-judicial
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functions, such as the children’s panel, the Lands
Tribunal
for
Scotland
and
the
Judicial
Appointments Board for Scotland. You will
remember the Lord President’s comments about
the Scottish Court Service and his anxieties about
its requirement to be independent. Independence
from ministers is an essential aspect of the
constitutional function of all thos e bodies.
Similarly, as members know, the Commissioner
for Children and Young People (Scotland) Act
2003, the Scottish Commission for Human Rights
Act 2006 and other acts went through
Parliament—sometimes not without their portion of
controversy—on the basis that Parliament would
make recommendations to Her Majesty, who
would then make appointments. That signals to
me the intention of this Parliament to ensure t hat
those bodies and their sisters and brothers in the
commissioner stable would be protected and
reinforced. That is not something to be given up
lightly to ministers. Those bills were subject to the
full panoply of legislative procedure—scrutiny,
evidence taken from a range of bodies at stage 1,
amendments made at stage 2 and further
consideration at stage 3—and the Parliament
certainly intended that the bodies should be
independent of ministers. It is difficult to conceive
of a way in which that int ention, at such a short
distance from the bills’ enactment, should be
usurped.
David Whitton: I will be more direct than Mr
Brownlee, who danced around the matter: is it the
Law Society’s view that the bill is a constitutional
affront?
Michael Clancy: It takes a lot for me to us e
phraseology such as that. You are a politician and
can use that kind of phraseology, but I would say
that the bill is a difficult one that needs to be
examined closely. It cuts across what I was taught
about the separation of powers.
David Whitton: I will quot e from the Law
Society’s evidence. You state:
“These provisions are constitutionally significant”—

your phrase is probably a bit more delicate than
one that I might use—
“and at the very least the pow ers proposed to be used
under these provisions should not be used as a
replacement for primary legislation or full scrutiny by the
Parliament.”

You have eloquently expressed your views on t hat
point in response to my colleague Jackie Baillie.
You go on to pose the question:
“Is it appropr iate that the order making pow er should
extend to such bodies?”

We have just heard from you in reference to
commissioners. Could you amplify the comments
that you make in your written evidence about the
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Mental Welfare Commission for Scotland? You
clearly have strong views about whether it should
be included in schedule 3.
Michael Clancy: Indeed—and having written
that evidence, I really have to stand by it. The
point about the Mental Welfare Commission was
raised with our ment al health and disability sub committee some time ago. There was a
suggestion that the commission might be subject
to some revision. Our sub-committee met
Government representatives on a number of
occasions earlier this y ear to express concerns
about the future of t he Mental Welfare
Commission, during which meetings the sub committee was assured that the commission
would not be included in the bill, as had originally
been int ended. That was confirmed in a formal
announcement by the Minister for Public Health
and Sport on 13 February. Instead, there was to
be a separat e consultation, which is now on -going.
However, the Mental Welfare Commission for
Scotland does appear in the bill. We think that,
pending the outcome of the consult ation, it is
inappropriate for it to be included. Furthermore, it
is clear from the views that its representatives
gave in evidence last week to the Health and
Sport Committee that the Mental Welfare
Commission is also of that view about its inclusion.
David Whitton: Do you think that all the bodies
that are listed under section 2 should be removed
from the bill, or should you work your way t hrough
them and justify each inclusion?
Michael Clancy: Do you mean under schedule
3?
David Whitton: Yes—I beg your pardon: I
meant schedule 3.
Michael Clancy: I have very little ex perience of,
for instance, Quality Meat Scotland, except in a
consumer capacity, or of Caledonian Maritime
Assets Ltd. However, the society does have
experience of and has, as you might expect, had
contact with the various bodies listed in schedule 3
that are more in the justice arena. It is difficult
simply to have all those bodies listed without
rationale.
That brings me back to an earlier point: there
was a singular lack of consultation in relation to
the provisions. One might reflect on the
consultative steering group’s principles of
openness, accountability, consultation and power
sharing, so we must think hard about introducing
such measures without adequate consult ation of
interested parties, including t he listed bodies
themselves.
Although that does not answer the question, it
edges towards an answer. A cas e-by -case
analysis of each of the listed bodies would
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probably be the best way forward. Justification of
their inclusion in schedule 3, if schedule 3 survives
the committee’s scrutiny, will doubtless be
something to which ministers will shortly be turning
their attention.
James Kelly: I move on to the proposals on
scrutiny. In y our submission, y ou comment t hat
the provisions on user focus would “not be
appropriate” for the Accounts Commission, the
Mental Welfare Commission and the Office of the
Scottish Charity Regulator. You feel that such a
duty might compromise their independence. Can
you elaborate on that?
15:15
Michael Clancy: Indeed. S ections 92 and 93
and schedule 13 contain the provisions on user
focus. Section 92 states that the bodies
“must make arrangements w hich—
(a) secure continuous improvement in user focus in the
exercise of their scrutiny functions, and
(b) demonstrate that improvement.”

There is also a power for Scottish ministers to step
in with guidance, and section 94 contains a duty of
co-operation.
The society is concerned about those provisions
because, although user focus is a fine idea where
the duty is owed to the user, where the duty might
be owed to the public at large or to s ome higher
interest such as the prot ection of vulnerable
people, that might not square with a duty focused
on the user. When one considers the Mental
Welfare Commission for Scotland, which has
duties under the Adults with Incapacity (Scotland)
Act 2000 and the Mental Health (Care and
Treatment) (Scotland) Act 2003 to protect the
rights, including the human rights, interests and
welfare, of very vulnerable people, one sees that
those duties must have an independent focus
rather than a user focus. Users of the Mental
Welfare Commission for Scotland’s powers are by
definition very vulnerable people.
Similarly, under the provisions of the Charities
and Trustee Investment (Scotland) Act 2005,
OSCR has responsibility for the registration,
monitoring and compliance, and dec ommissioning
of charities. Again, that is a duty owed to the
public rat her than to what one might describe as
the user of the function or t he body that wants to
become registered as a charity.
Such bodies have a higher order of duty than
those that simply provide some kind of service.
Derek Brownlee: I want to pick up on the user
focus point, albeit from a different angle.
Section 92(4)
someone who

defines

a service user

as
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“w ill or may use the service in the future”.

The list of bodies that are subject to the user focus
duty includes the drinking water quality regulator
for Scotland and health improvement Scotland —
we all drink water and use the national health
service—the chief inspector of constabulary and
the road works commissioner. Under a plain
interpretation, the list of people who could be
defined as users of a service must therefore
encompass everyone in the country.
The duty that section 92(1)(a) imposes on the
bodies listed is to
“secure continuous improvement in user focus”

and to demonstrate that. User focus is defined as
“the involvement of users … in the design and delivery of
scrutiny functions … and the gover nance of the listed
scrutiny authorities.”

Is
that not such a general provision,
encompassing so many potential different
individuals with different views on what should or
should not happen, that it bec omes almost a
nonsense to encapsulate it in legislation? Is it not
more fundamentally about policy than something
that ought to be enforceable through primary
legislation?
Michael Clancy: Service users are important
people because they invariably pay for the s ervice
in one way or another. One would not
automatically denigrate the idea that the
organisation should have the user in mind when it
provides a service—certainly not. User focus is
quite an important aspect of the provision of
services by organisations such as the drinking
water quality regulator. We all know the dangers of
poor quality water.
From that general principle, one can take the
idea that the drinking water quality regulator must
surely already have in mind an obligation to be
user focused. The sentiment behind the
provisions—t hat the user should be in mind —
could be expressed by way of extra -statutory
guidance or codes of practice, or something like
that. I agree with Derek Brownlee that statutory
provisions that impose such obligations sit
somewhat uneasily with the crispness and clarity
that one expects from a statute. Furthermore, what
happens if there is a failure to have the user
focus? If it is simply a failure to meet the statutory
obligation, remedies might be at the hand of the
user of the service. There might be court remedies
or judicial review, or something like that. However,
under the bill, the failure would lead to ministers
being parac huted in with guidance. That is where
there is an anxiety. Ministers can impose guidance
on that.
Derek Brownlee: Under sections 93(6) and
93(7), if a scrutiny body does not comply with
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guidance, the remedy is for ministers to require
the body to provide a written ex planation of that,
which they can publish. In relation to section 92,
there must also be a broader remedy for
dissatisfied users that is separate from the remedy
for when a body has not complied with the
guidance, bec ause there might not be guidance
for the body in question. Does section 92 in effect
give any one who is a user of a servic e that is
listed in schedule 13 a right, however unlikely it is
to be exercised, to seek judicial review of
decisions that it could be argued do not
demonstrate continuous improvement in the
involvement of users in the design of services ?
Michael Clancy: You know as well as I do that
an opinion on whether s omeone has a right to
judicial review is something that Queen’s counsel
scratch their heads about all day long. I might take
the substantive element of that question back and
think about it but, on first flush, any failure of a
statutory body to act reasonably, or any
contravention of a statutory duty, could give rise to
an action for judicial review. Whether any
consumer of drinking water, for example, would
have title and interest in that is another matter. It is
also another matter whether there would be title
and interest for any person who, after having his
or her wallet stolen in the street, found that the
police did not arri ve when t hey had been called
and who t hen took t he matter to the inspectorate
of constabulary. Section 92 contains an obligation
that does not seem to have any correlative
sanction for non-compliance, other than the kind of
actions that I have spok en of.
The Convener: Linda Fabiani has what
suspect will be the last question.

I

Linda Fabiani: It is always nice to have the last
question.
To return to earlier questions, the bodies in the
schedules that we have talked about all receive
public funding. There are valid arguments from all
sides about how much direction should be given to
such bodies. However, there is a distinction
between bodies that are publicly funded by the
Parliament and those that are publicly funded by
the Government. Are those that are fund ed by the
Parliament a specific case in considering the rights
and wrongs of who directs?
Michael Clancy: Funding is only one element of
dependence. There was a long-running debate—
anyone who is interested can look it up—in the
Journal of t he Law Societ y of Scotland in the
1970s.
Linda Fabiani: I will run away and look it up
after the meeting.
Michael Clancy: I will send you the citation.
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The debate was between Sir David Edward —he
was plain old David Edward then—and a professor
at the University of London, and it concerned the
meaning of independence. The conclusion was
that independence is a state of not being
dependent. Funding is a clear way of tracking
dependence. Making a distinction bet ween bodies
that are funded through ministers and bodies that
are funded by Parliament gives you a neat and
ready reckoner for schedule 3 but less so for
schedule 13. E ven for schedule 3, however, that
model falls down in some respects. For example,
the Scottish Legal Complaints Commission, which
is mentioned in schedule 3 under the Legal
Profession and Legal Aid (Scotland) Act 2007, is
funded neither by ministers nor by Parliament—it
is funded by the legal profession. It was created by
the 2007 act in such a way as to ensure its
independence by having Scottish ministers make
the appointment wit h the consent of the Lord
President. Jackie Baillie will remember well the
arguments from those dark days of 2006.
Jackie Baillie: They were quite bright when you
were before the committee.
Michael Clancy: Ah, charming as ever.
It is not as easy as one might think to make suc h
a split. In any event, having those bodies in
schedule 3 and trying to ensure their
independence from ministers goes way beyond
their funding. The Scottish Legal Aid B oard funds
litigants who may be suing Scottish ministers—in
fact, every day of the week they may be suing
Scottish ministers. It will certainly provide funds for
the defence of people who are being prosecuted
by the Lord Advocate as a public authority.
We must go a step beyond the balance sheet. It
is about the ethos of independence, having clear
lines
of
independence
and
maintaining
independence from ministers in such a way that it
eschews any possibility of any interference in their
day-to-day consideration—even the inference that,
somewhere along t he line, some minister may
take a dim view of what has gone on in one of
those bodies. It is not about the current group of
Scottish ministers; it is about the people who will
succeed them, who may not even be born yet. The
question is the relative balance of power in our
th
constitution. The Parliament is celebrating its 10
anniversary. At the moment, the balance of power
is about right, but the bill would radically change
the balance of power.
The Convener: We have had a long session.
Do you have any last-minute comments to make?
Michael Clancy: No. I would just like to thank
you all for listening to me. It has been a great
pleasure to appear before you.
The Convener: We thank you for your advice,
based on s ubstantial k nowledge, on what are
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deep, fundamental democratic principles. Your
evidence is much appreciated.

would change fundamentally the basis
accountability and scrutiny of Government.

I suspend the meeting until our next witnesses
can take their place.

The Convener: We are deeply into the
democratic
balancing
of
power
and
responsibilities.

15:29
Meeting suspended.

Jackie Baillie: I have an obvious question. W e
have seen the answer to it in the submissions, but
I will ask it for the record. Why should the
witnesses’ organisations not be listed in schedule
3?

15:32
On resuming—
The Convener: Our next panel of witnesses
consists of the parliamentary commissioners who
made written submissions to the committee. I
welcome Tam Baillie, Scotland’s Commissioner for
Children and Young People; Kevin Dunion, the
Scottish Information Commissioner; and Professor
Alan Miller, who chairs the Scottish Human Rights
Commission.
I will start off with a general question. The
witnesses have all made submissions about part 2
of t he bill. Before we c ome on t o that, I ask for
comments on the bill as a whole—on the
contribution that it might make to public services
reform and simplification, and to improving
scrutiny and account ability of s ervices. What are
the bill’s wider implications?
Tam Baillie (Scotland’s Commi ssioner for
Children and Young People): I have one general
comment on the bill: I understand the
Government’s desire to simplify the range of
bodies that are under consideration, but there is a
balance to be maintained between that process
and maint aining parliament ary scrutiny. I have
already commented in my written submission t hat
the balance is tipped too far in favour of
expedience.
Profe ssor Alan Miller (Scotti sh Human Right s
Commi ssion): Like Tam B aillie, I recognise and
support the bill’s general purpose and intention to
simplify the public sector landscape. On the other
side of the coin is the concern that we should all
be vigilant that the protection of rights—particularly
those of the most vulnerable members of our
community—is
not
undermined
by
any
diminishment of the effectiveness of scrutiny and
regulation as a result of that simplification.
Kevin
Dunion
(Scotti sh
Information
Commi ssioner): I associate myself with that
comment. The Government’s intent has been
made clear and I do not take issue wit h it. My
concern—which has also been expressed by
Michael Clancy—is that Parliament cannot tie the
hands of any future Government, but the bill would
grant extremely wide-ranging powers that go well
beyond tidying up and efficiency meas ures and

of

Kevin Dunion: What is at the heart of the case I
am proposing for removing t he Scottish
Information Commissioner from the bill is that I fail
to understand why my office is still in the bill,
particularly after the rec ent review of Scottish
Parliamentary Corporate B ody supported bodies,
which made it quite clear that my efficiency would
be subject to scrutiny and accountability, but my
office’s direct functions would not be subject to
direction.
The ministers have made it quite clear that they
are trying to use their resources sensibly and
efficiently, with the taxpayer in mind, by reducing
the burden for bodies
“for w hich Ministers are ultimately accountable.”

Those are the words that they have used. My
fundamental contention is that I am not ultimately
accountable to ministers, but to Parliament, and it
designed the Freedom of Information (Scotland)
Act 2002 with that safeguard. It was not glossed
over. As Jackie Baillie knows, Parliament debated
that point hard to make sure that we got an
independent information commissioner. Indeed,
there is now some discussion down sout h, where
the information commissioner is appointed by
ministers, about whet her the Westminster
Parliament should consider introducing legislation
that would bring it into line with Scotland. I would
hate to see Scotland going in the opposite
direction and removing t he right of Parliament to
be ultimat ely accountable for the Scottish
Information Commissioner.
Profe ssor Miller: I think we all well understand
that
the
matter
is
about
constitutional
independence. As chair of the Scottish Human
Rights Commission, I am proud to be held to
account by t he members of the committee and
your peers in Parliament. That is as it should be,
but more important than my feelings about it is that
Scotland should be proud of it.
In 1993, the United Nations General Assembly
approved the Paris principles of best practice for
setting up national human rights commissions
around the world. There is no doubt that the
Scottish Government, which int roduced the bill to
establish the Scottish Human Rights Commission,
had the Paris principles in mind. The Scottish
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Parliament clearly had them in mind when it
debated the bill, as did the Review of SP CB
Supported Bodies Committee. All of us in Scotland
should cherish that.
My office is applying for UN accreditation as a
category A national human rights commission,
which means that it can represent Scotland and
Scottish opinion in all the processes of the human
rights system within t he UN. If the commission’s
independence was seen t o be subject to
interference as a result of the bill, it would be
compromised in the UN’s ey es and—which is
probably more important than that, to be frank—in
the eyes of the public in Scotland. The perception
of independence and public confidence in t hat
independence is most at stake. It would be
severely tested if the provisions in the bill were to
be passed.
Tam Baillie: I do not want to repeat what Kevin
Dunion and Alan Miller said, but I endorse it.
Michael Clancy said that we would jealously
defend our independenc e. I have been in post for
four mont hs and my experience is that that
independence
is
well
respected
by
parliamentarians. The measure of that is in the
acts that set them up and the independence t hat
has been built in to each of the offic es. We are not
acting
out
of self-int erest;
our
offices’
independence is a reflection of the parliament ary
system and the people in it.
David Whitton: The list that is included in
schedule 3 seems to be a huge catch-all. Apart
from your bodies, should others not be on that list?
Profe ssor Miller: I sat and listened to Michael
Clancy, which is always a pleasure and an
education. He referred to a number of bodies that I
identify with, such as the Judicial Appointments
Board for Scotland and the Scottish Legal Aid
Board, which are crucial to the administration of
justice in Scotland. My concerns are not just about
the Scottish Human Rights Commission or the
other offic e-holders of the Parliament being on the
list; the independence of bodies such as those that
I just mentioned is also critical. There are other
bodies listed in schedule 3 about which members
should be concerned.
David Whitton: All three of you have said that
you understand why the Government is doing this;
it is an attempt to narrow down t he public bodies
landscape. Far be it from me to give it advice, but
would it help the Government if it were to listen to
what a number of witnesses have told us, which is
to revisit schedule 3 and make the list a bit
smarter?
Tam Baillie: As was suggested earlier, the
starting point should be the order-making powers
themselves. By suggesting that the Government
should simply go through the list, we make the
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assumption that an order itself can strike the
balance between ensuring parliamentary scrutiny
and simplifying t he process. However, as Michael
Clancy pointed out, the more robust the
safeguards in the order-making power, the closer
we get to parliamentary scrutiny—which means
that, in the end, the process comes to resemble
that for a bill. We need to find the level of
safeguard that is workable if the order-making
powers are to be retained.
Kevin Dunion: I can see the merit of revisiting
the list, but Michael Clancy—and, indeed, some of
us—have put the strong cas e that some of our
functions are clearly quasi-judicial and are
therefore of a different order. Secondly, bodies
such as mine were created to simplify things and
to provide better and cheaper access to decision
making and justice. If there were no Scottish
Information Commissioner, people would probably
have to go to t he courts. I do not think t hat it
makes sense for the Government, having created
a body that is quasi -judicial in nature but is
actually much cheaper to operate, to begin to draw
us back in and make us not dissimilar to a quango,
which is not really what we are.
David Whitton: Mr Clancy also said that there
had been a “singular lack of consultation” on the
proposals. Was there any consultation of the three
of you about your inclusion in the list or, indeed,
about your views on the bill’s purpose?
Profe ssor Miller: There was no consult ation of
the Scottish Human Rights Commission. Another
concern t hat we have about the measure is that
there would be no public consultation on an order
that sought, for example, to impact on the
functioning of the Scottish Human Rights
Commission. When Parliament established our
commission, it wrote int o the Scottish Commission
for Human Rights Act 2006 that in everything that
we do we should place an emphasis on the most
vulnerable and voiceless people in Scotland.
Those people would continue to be voiceless if the
measure in the bill were to be agreed to and the
Scottish Human Rights Commission which was,
after all, brought into being for their benefit, was to
be impacted on without their views and experience
being taken int o account. In short, not only was
the commission not cons ulted, but those for whom
it was established will not be consulted on any
negative consequenc es.
Kevin Dunion: I was not part of any
consultation and made my submission like any
other person in Scotland in res ponse to the bill as
published. I have to say that I was extremely
surprised to find that we were still in the bill; I felt
that we had had a very constructive dialogue with
the Government and the Scottish P arliament ary
Corporate Body and that we had co-operated well
with the Review of SPCB Supported Bodies
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Committee.
All
the
commissioners
and
ombudsmen clearly recognise the need to reduce
costs and the regulatory burden, and they want to
play their part in that work. I thought that we had
reached an agreement in that respect. I share the
view of the Presiding Officer, who also seems to
be surprised by the fact that we remain
encompassed within the proposed legislation.

15:45

Tam Baillie: I was also surprised, particularly in
the light of the recommendations of the Review of
SPCB Supported Bodies Committee. Initially, I
thought that those who had drawn up the bill had
thought that that committee might have made
different recommendations, but had simply left it to
stand.

The Convener: In relation to the safeguards in
the section 10 power, Tam Baillie has commented
in some detail on the sections on proportionality,
necessary protections and so on, and on
parliamentary procedure and cons ultation. Do you
wish to add to those comments?

The Convener: We are coming t o the end of a
very long process. If you have any supplement ary
written information, please send it to us.
Linda Fabiani: Having read your three
submissions, I get the feeling that you do not
believe it incumbent on y ours elves to be ultimately
accountable to ministers. We have taken that on
board, but I notice that unlike Kevin Dunion and
Professor Miller, who have simply asked for their
own organisations to be removed from schedule 3,
Tam Baillie in his submission recommends that all
“organisations w hose nature and functions require
independence from government should be removed”.

Do you see it as the role of Scotland’s
Commissioner for Children and Young People to
make recommendations on behalf of other
organisations?
Tam Baillie: I might have overstepped the mark
there, although I believe that the general principle
stands. I repeat what I said with regard to my
reading
of
politicians’
respect
for
the
independence of our offices. People have certainly
respected the need for my office to be
independent of ministers and accountable to
Parliament.
Linda Fabiani: With regard to respect for
parliamentary integrity and for the bodies that are
supported by Parliament, you will have read not
only the letter from the SPCB to Government
ministers but the response from t he bill team,
which will have been directed by ministers. Does
that response, which says that
“Ministers have indicated that they w ill consider Stage 2
amendments to the PSR Bill in light of Parliament’s
consideration of the RSSB Committee report”

give you any comfort and reassure you that your
current position can be maintained with ministers’
agreement?

Profe ssor Miller: It is a proof-of-the-pudding
thing—we will just have to wait and see. It would
certainly help if the committee took a view on the
matter. I was very reassured by t he SPCB letter,
which I hope will resonate with members and will
influence the Government’s decision to lodge the
amendments that should be lodged.

Tam Baillie: I was just acknowledging that the
bill contains safeguards, even t hough they are not
sufficient and still represent a challenge to
parliamentary scrutiny. Although we should
respect the desire to build in such safeguards, the
fact is that, as the earlier discussion about their
robustness demonstrat ed, we might find ourselves
going down a route that is closer to the
parliamentary process for a bill.
Kevin Dunion: The bill contains certain
preconditions and safeguards that might be
entirely sufficient if the changes in mind are simply
tidying-up measures or minor alt erations. After all,
I do not want Parliament to become preoccupied
with relatively minor changes. However, t he bill
could allow for fairly significant changes t hat
should require amendment to primary legislation,
which would, in any case, be my preference.
I can certainly imagine a number of scenarios
that might arise. Let us say for the sake of
argument that I, as commissioner, take a decision
that the Government does not like and in response
the Government exempts a whole class of
documents or decides to create a second body,
such as a tribunal, to which it can appeal its
case—in other words, it does not attempt to
challenge me on a point of law but simply takes its
case somewhere else. Such a situation could well
happen under the order-making powers in the bill.
I am sure that P arliament would not have wished
that to happen when it passed the Freedom of
Information (Scotland) Act 2002, and it should not
be allowing it to happen under this bill.
Joe FitzPatrick: Do you accept that that is not
the intention of ministers?
Kevin Dunion: I make that absolutely clear in
my submission. I mentioned the point solely
because it is the kind of thing that has happened
in other countries. There has been absolutely no
canvassing of it in Scotland.
The Convener: It is a classic case of checks
and balances.
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I think that you have outquestioned the
committee. Do you have any final comments?
Kevin Dunion: I am content. Thank you very
much for the opportunity to give evidence.
The Convener: Thank you for your evidenc e
and your attendance this afternoon. If you wish to
make any other comments, pleas e do not hesitate
to make a supplementary written submission.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Convention of Scottish Local Authorities
Introduction
The Convention of Scottish Local Authorities (COSLA) welcomes the opportunity
to provide evidence on the Public Services Reform (Scotland) Bill.
Proposals for better, more streamlined scrutiny, and to reduce the burden on
councils, are part of the package of measures agreed within the Concordat
between the Scottish Government and COSLA. We are ambitious about what can
be done to improve the way that scrutiny is conducted, and to ensure that it
delivers real benefits for service users and communities. In answering this
consultation, COSLA has therefore commented on both the specific provisions of
the Bill, and on the wider trajectory of this reform agenda.
Key Points
•

•
•
•

•
•

COSLA welcomes the broad direction of the Public Sector Reform (Scotland)
Bill, and in particular the reduction in the scrutiny landscape which we believe
is a positive step towards our overall aspiration for an absolute decrease in the
volume and burden of scrutiny on councils;
We consider the Bill to be a valuable and constructive endorsement of more
risk-based, proportionate scrutiny which places accountability for service
improvement with the service provider rather than external bodies;
We support the introduction of duties to secure continuous improvement on
scrutiny bodies as a recognition of the efficiencies to be achieved by better
planning, joint working and sharing of information;
We agree that the arrangements for Health Improvement Scotland and Social
Care and Social Work Improvement Scotland have potential to drive longer
term efficiencies in the costs of scrutiny bodies themselves (for example,
through better shared services and coordination). While this might in turn
reduce costs for councils by allowing some resources to be redeployed into
service delivery, we are not yet clear whether this saving will be in the order of
magnitude that we expect;
We believe that scrutiny bodies will have a role in supporting service
improvement, but we do not anticipate that these become improvement
agencies in their own right;
We continue to pursue our longer-term ambition to extend reform with a view to
creating a single body responsible for all audit and scrutiny, in line with the
Crerar Report.

The public sector reform agenda needs to be in line with the clear intent of the
Concordat to reduce rather than increase burdens on Local Government, and
support its governance, structure and organisational arrangements. It will be
imperative that the new arrangements articulate fully with Single Outcome
Agreements, and strengthen rather than diminish local democracy. In this context
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it is vital that sound oversight arrangements are in place. COSLA welcomes the
engagement that has already been achieved in the reform of scrutiny, and expects
that a similar level of engagement would be required to ensure the successful
implementation of the Bill in a way in which all stakeholders can subscribe to.
1. The Scottish Government’s overall policy objectives in introducing the Bill
and, in particular, whether the Bill is likely to—
" help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better achieve its
core functions for the benefit of the people of Scotland"
COSLA believes that at its core, the public sector must be configured in such a
way as to clearly enable better outcomes for communities. We recognise that
external scrutiny will always be needed to provide independent assurance that
services are well managed and fit for purpose, and that they deliver best value.
However, COSLA has long considered the current landscape to be over-crowded,
and argued that this has negatively impacted on the ability of service providers to
focus on delivering efficient and effective public services.
COSLA therefore supports the overall policy objectives of the Bill to simplify and
improve this landscape as a route to more effective and coordinated government.
In particular, we recognise that the Bill will be effective in reducing the number of
public bodies, and in ensuring that these work together more effectively.
We regard this to be a positive step towards delivering our overall aspiration for an
absolute and sizeable reduction in the volume and burden of scrutiny on councils.
However, COSLA believes that this positive direction of travel needs to be
sustained beyond the specific provisions of the Bill in order to fully realise the long
term benefits that are possible for communities.
2. Whether, in light of the current financial situation, this is the appropriate
time to be pursuing both the Bill in particular and the wider public
services reform programme?
The Bill is being introduced within a context of economic recession, and against
projections of significant and sustained financial pressure on public services.
COSLA believes that scrutiny bodies cannot be divorced from the need for a
leaner overall public sector, and for real savings to be achieved which free up
resources for front line service delivery. All measures for providing assurance and
driving improvement therefore need to be targeted in the most effective ways
possible, and fully sensitive to the fundamental financial pressures being brought
to bear on councils.
COSLA considers the scale and urgency of these challenges to make this an
appropriate time to pursue the Bill, and a wider reform agenda which enables local
government to effectively lead communities without the burden of unnecessary
scrutiny.
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3. Whether the simplification of public bodies identified in part 1 of the Bill is
consistent with the policy objectives of the Bill?
We anticipate that these changes will have a neutral impact on service delivery
from a local government perspective. We generally welcome the proposals as the
start of a wider move to reducing and streamlining scrutiny, but would reiterate that
further changes will be needed to deliver our ambition for a more far reaching
impact on the delivery of local government services.
4. Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a—
“public sector landscape and public sector functions that are proportionate,
responsive and efficient.”?
COSLA firmly supports Ministers’ commitment to secure a public sector landscape
that is proportionate, responsive and efficient. We are keen to ensure that this
simplification programme does not stop at merely reducing the number of bodies
by 25%. In particular, COSLA has strongly endorsed the findings of the Crerar
Review, and our expectation was that significant reform would take place to
enable:
-

a focus on outcomes rather than processes that reflects the spirit of the
Concordat and Single Outcome Agreements, and places the needs of
service users at its heart;
greater weight to self-assessment and a burden that is proportionate to
perceived risk;
external scrutiny that empowers rather than disempowers elected
members;
a reduction in the overall size and complexity of the scrutiny landscape;
a strategic approach which does not distract local government managers
and staff from delivering better services.

Given the potential for significant cash and productivity savings, COSLA is keen
for appropriate changes to the landscape to be brought forward as soon as
possible. We realise that primary legislation is not always an appropriate
mechanism for delivering this and therefore support the provisions in Part 2 of the
Bill in the expectation that they will enable the further reform that we wish to see,
and for this to take place in a coordinated and strategic way.
COSLA believes that the powers to improve the exercise of public functions are
compatible with the spirit of mutual respect and partnership set out in the
Concordat between Scottish Government and COSLA, and believe these can
contribute to a reduction in bureaucracy and micro-management by empowering
councils and their partners to deliver Single Outcome Agreements. However, we
do not think that there is no scope to transfer or confer new burdens on councils
without commensurate resourcing. COSLA would therefore expect a full and active
role in connection to any proposed use of this power.
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5 Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that users of
public services are better involved?
COSLA believes that the essential test of effective service delivery is to listen to
the views of service users and communities about the outcomes that have been
achieved. In holding services to account, it is therefore crucial that scrutiny bodies
are able to fully reflect the views and experiences of service users in their work.
However, we believe that it is the responsibility of local government, through
robust self evaluation and effective performance management, to be informed
about and shaped by the views of stakeholders. Scrutiny bodies have a role in
supporting this process, and in doing so, will help to ensure that the right evidence
base is in place.
Our concern is to ensure that the proposed duty does not lead to scrutiny bodies
duplicating or cutting across the work that is already done systematically by
Councils to consult with their service users and communities. Care will be needed
to develop a partnership involving scrutiny bodies and councils which builds and
coordinates overall capacity in a strategic way, and ensures that there are
synergies with existing engagement mechanisms.
We are pleased that the efficiencies to be achieved through better joint planning
and delivery of scrutiny have been recognised through a duty, which reflects our
anticipation that a single corporate assessment and shared risk assessment will
represent a significant step forward compared to previous practice. This position
also recognises that the delivery of better outcomes for service users and
communities requires a range of interventions from a number of services – many
of which are delivered by councils – all of which come within the ambit of Local
Government and the BV2 audit. The extension of Best Value across the public
sector, and the increasingly integrated delivery of services in areas such as social
care and health, means that the scope for co-ordinated action and a holistic
scrutiny approach is much increased.
However, while we fully support better coordination and joint delivery, we do not
see this as a substitute for reducing the overall burden in real terms. Better
delivery of scrutiny will not in itself ensure that the burden is fully proportionate and
risk based.
6 Whether the proposals in parts four and five of the Bill (Social Care and
Social Work Improvement Scotland/ Healthcare Improvement Scotland)
are consistent with the five guiding principles recommended by the Crerar
Review of public focus, independence, proportionality, transparency and
accountability?
It is COSLA’s view that for the benefit of delivering shared, cross-cutting
outcomes, building on and sharing good practice, increasing efficiencies, and
reducing the burden and cost of scrutiny across the public sector equally, all
publicly-funded bodies should eventually come within the orbit of a single scrutiny
agency, in line with the Crerar Review report. Nonetheless, we accept that the
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scale of the culture and organisational changes that this entails will mean that this
reform programme will require development over the longer term.
We therefore support the creation of Social Care and Social Work Improvement
Scotland and Healthcare Improvement Scotland, but as a transitional arrangement
in the drive to reduce the burden of scrutiny. We would want to emphasise,
though, that our preferred interim arrangement would have been for inspection
bodies to focus on children’s and adult services, rather than splitting them along
traditional education and social work lines. To us this seemed sensible given the
prevailing policy direction of integrating children’s services through getting it right
for every child. Under our proposal, for example, a reformed HMIe could take on
the role of scrutinising all children’s services e.g. child protection, education and
child health services. A second body would take on adult social care services and
health services. Nonetheless, we support the broad move to establish the two
bodies named above, as it is more important that the scrutiny bodies work together
effectively if they are to deliver truly integrated scrutiny.
However, we are clear that the overall policy objective should remain the creation
of a single body and believe that this Bill is a useful and effective staging post for
this longer term ambition. Rather than an end in itself, we expect the Bill to
increase the momentum for further incremental steps towards this.
Given that the work to determine the scrutiny mechanisms for these new bodies
has not been completed, we are unable to comment on detailed implications for
local authorities. Despite that, COSLA believes that accountability for delivering
improvement rests with organisations themselves, and that self evaluation is the
mechanism by which this should happen. We accept that councils need to
demonstrate a robust performance base to enable this and that this includes a role
for scrutiny bodies, but we do not expect these bodies to take on a significant
‘improvement’ remit which adds new layers of complexity to the landscape.
It is therefore imperative that the resulting procedures are practical and do not
introduce burdens on councils. We believe that the Bill embodies the essence of
this balance, but implementation will require ongoing engagement to ensure that
an effective balance is struck between providing independent assurance and
enabling local government to take responsibility for continuous improvement.
In achieving user focus, we are anxious that the challenges of joint working
between scrutiny bodies wedded to specific ways of working are overcome, and
we seek reassurance that there is capacity and expertise to undertake this in a
way that recognises changing policy contexts. For example, the move towards
personalised care arrangements will mean that regulation and inspection cannot
only focus on the main types of care services (in the manner of Care Commission)
and that systematic inspections (in the manner of SWIA) will need to place more
emphasis on feedback from users.
Scrutiny must support not impede
improvement agendas such as better personalisation.
Given the work required to develop this, COSLA recommends that detailed
discussions are held between COSLA, SCSWI, HIS, Audit Scotland, consumer
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representatives and Scottish Government to identify the most effective way to
proceed.
7

Whether the cost estimates set out in the Financial Memorandum appear
to be robust and any comments on the other accompanying documents?

COSLA expects the new Health Improvement Scotland and Social Care and
Social Work Inspectorate to accord with the overall commitment to reduce the cost
of scrutiny, although we acknowledge that there will be some costs associated
with the transition arrangements. Although no specific evidence of the projected
savings for local government is provided, better coordination and planning of
scrutiny is also to be welcomed in this respect.
However, the cost of delivering scrutiny does not reflect the very real costs of
compliance. We believe that COSLA can work productively to fully deliver our
mutual aspiration to develop a robust self improvement culture in local
government, as the route to a significant reduction in the volume of scrutiny, the
number of scrutiny bodies, and for there to be a more coordinated and cohesive
approach to scrutiny within the new landscape. With councils under extreme
pressure to maintain services, we do not believe that developing scrutiny bodies
should be at the expense of resources that could be used for service delivery.
Rather, we expect the Bill to deliver significant cost and productivity savings.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from The Scottish Public Services Ombudsman
I will comment on the Bill as it is has been introduced, but I have also seen a copy
of the Cabinet Secretary for Finance and Sustainable Growth’s letter of 17 July to
the Convener outlining the amendments the Scottish Government intend bringing
forward at Stage 2. These amendments will be of particular interest to this office,
and I hope the Committee will find it helpful at this stage if I also offer some brief
comments in general terms about these likely developments.
The PSR Bill as introduced
The Committee has asked for views on the general principles of the Bill and on the
following areas in particular:
•

The Scottish Government’s overall policy objectives in introducing the
Bill and, in particular, whether the Bill is likely to —
“help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland”
The SPSO considers that there is scope to simplify and rationalise the
landscape of public bodies to support the effective, efficient delivery of
public services and in particular to make them more accessible to the public
and simpler to understand. To the extent that the Bill’s provisions will
achieve these ends, we support them.

•

Whether, in light of the current financial situation, this is the
appropriate time to be pursuing both the Bill in particular and the
wider public services reform programme?
There are important issues for the Parliament to consider about whether the
long term benefits and potential savings justify the short-term investment
required to support the transition. The SPSO would argue that, provided
the business case is sound, the impending tightening of the fiscal climate
makes the pursuit of efficiencies all the more important.

•

Whether the simplification of public bodies identified in part 1 of the
Bill is consistent with the policy objectives of the Bill?
The SPSO has no comment on the merits of these specific proposals. To
the extent that the bodies fall within our jurisdiction, we will want to ensure
that appropriate consequential amendments are made to the SPSO’s
legislation.
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•

Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a —
“public sector landscape and public sector functions that are
proportionate, responsive and efficient.”?
We are aware there have been some concerns expressed about these
powers in general and, more specifically, about the inclusion of the
Parliamentary-supported bodies in Schedule 3. The SPSO would certainly
be concerned if the proposed order-making powers infringed on the
important principle of the operational independence of the Ombudsman –
the public must be confident that they can bring complaints to an
Ombudsman whose decision-making is completely independent and is not
subject to any undue influence.
We have noted the proposed safeguards on the use of the powers and the
measures in the Bill to ensure consultation and Parliamentary scrutiny of
any use of the order-making power. We have also noted that s 91 of the
Scotland Act 1998 makes express provision for there to be arrangements
for handling complaints about the Scottish Executive/Government and the
Scottish Administration – we believe this provision offers an important
safeguard to the public, but we would suggest that the wider interests of
those seeking an external, independent review of grievances about a local
authority, an NHS Board or any other body currently (or prospectively)
under our jurisdiction are equally important.
This is of course a matter for the Parliament to decide and, whilst we would
clearly wish to ensure that the public interest is properly safeguarded, we
believe that the Parliament will be similarly motivated. We will, however,
follow the passage of these sections through Parliament with particular
interest.

•

Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that
users of public services are better involved?
The SPSO considers that is good practice to design the delivery of public
services around the needs of users and is supportive of anything that will
secure this. We have closely followed the work of the Crerar Review and
the action groups that were set up to take forward different aspects of its
recommendations. We note that the Government consider these new
duties will integrate with existing arrangements for Best Value, equalities
and human rights and would welcome this approach. The SPSO works
closely with many of the scrutiny bodies to whom it is proposed that these
new duties will apply and we anticipate that the only impact on these
working relations will be a positive one.

•


692

Whether the proposals in parts four and five of the Bill are consistent
with the five guiding principles recommended by the Crerar Review of

public focus, independence,
accountability?

proportionality,

transparency

and

The SPSO has no comment on the merits of these specific proposals. To
the extent that the new bodies will fall within our jurisdiction, we will want to
ensure that appropriate consequential amendments are made to the
SPSO’s legislation. Sections 64 and 90 provide the new health and social
care improvement services with complaint handling functions.
The
relationship to our own current complaint handling role and any future
design role will need to be carefully considered and we have already begun
a constructive dialogue with the Scottish Government about this. Also, on a
technical point, the Care Commission is a body listed in our legislation and
the Bill should provide for its removal from our legislation and the inclusion
of the new organisation. On this point, it may be helpful to note that the
other organisations affected, NHS QIS and SWIA, while not listed in our
Act, also come under our current jurisdiction as an NHS special board and
an Executive agency.
•

Whether the cost estimates set out in the Financial Memorandum
appear to be robust and any comments on the other accompanying
documents?
The SPSO has no comment on the estimates made by the Scottish
Government for the provisions in the Bill as it stands. We will, however, be
discussing with the Scottish Government their estimates of the financial
implications of the amendments they intend to bring forward at Stage 2.
Our support for the general thrust of the recommendations made in the
report of Douglas Sinclair’s Fit for Purpose Complaints System Action
Group (the Sinclair Report), and now generally endorsed by Scottish
Government, the RSSB Committee, and the Scottish Parliament, has
always been conditional on the availability of adequate resources to
accompany any new responsibilities for the SPSO, service providers and
scrutiny bodies.

Stage 2 amendments
Annex C of John Swinney’s letter of 17 July to the Convener outlines the
amendments the Scottish Government intend bringing forward at Stage 2. These
amendments will cover:
Improvements to complaints handling
Amendments are to be brought forward to implement the recommendations
of the RSSB Committee, which endorse the changes to the functions of the
SPSO proposed in the Sinclair Report.
Scottish Prison Complaints
The RSSB Committee endorsed the proposal to transfer the functions of the
Scottish Prison Complaints Commission to the SPSO and will introduce
provisions to this effect in the forthcoming Committee Bill. We note that the
Scottish Government will be discussing with the members responsible for
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the Committee Bill how best the complaints handling elements can be
progressed in a co-ordinated way between the two Bills.
Waterwatch
Although the RSSB Committee did not recommend in favour of the transfer
of Waterwatch's complaint functions to the SPSO, we note the Scottish
Government's view that the original proposal to transfer Waterwatch's
complaints functions to SPSO and advocacy role to Consumer Focus
Scotland respectively is a sensible rationalisation, and that the Scottish
Government plan to undertake continuing dialogue on this issue and to
bring forward relevant amendments at Stage 2.
SPSO comments:
We support Douglas Sinclair’s proposals for new arrangements to promote early,
local resolution of complaints through better access for the public, more
standardised handling procedures, and better support for complaint handlers. We
are working closely with the Scottish Government and other interested parties to
ensure that the changes are fully aligned with other policy initiatives and to ensure
that the resourcing implications of the new arrangements are fully understood.
We also believe that the establishment of the SPSO on a one-stop-shop principle
has brought about significant improvements to the way public service complaints
are reviewed at their final stage. We are therefore supportive of the further
streamlining of the landscape that the forthcoming legislation is likely to bring
about.
Conclusion
We hope that these brief comments are of assistance to the Committee and look
forward to expanding on our views in the oral evidence session.
Jim Martin
Ombudsman
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Council for Voluntary Organisations
About SCVO
The Scottish Council for Voluntary Organisations is the national body representing
the interests of the voluntary sector in Scotland. It does so through its policy
committee which is elected from its membership of around 1300 Scottish voluntary
organisations. SCVO’s mission is to advance the values and shared interests of
the voluntary sector. As part of this, we provide the sector with information and
assistance; support them to improve their effectiveness and efficiency and to
represent their views to Government and other public bodies. Further details about
SCVO can be found at www.scvo.org.uk.
INTRODUCTION
This document is a response from the Scottish Council for Voluntary Organisations
(SCVO) to the Scottish Government’s draft Public Services Reform Bill, and the
associated Policy Memorandum. Following a brief statement on SCVO’s overall
response to the Bill, it then covers the main themes of interest to the Scottish
voluntary sector.
REFORM OR RE-FORMATION - THE REAL TEST OF THE BILL
SCVO warmly welcomes this Bill. It represents a positive step forward on a
number of fronts for developing our public services infrastructure. SCVO has
called for a number of years for the burden of unnecessary red tape to be lifted
from voluntary organisations, many of which deliver public services on behalf of
the State. We believe the policy intentions of this Bill are in harmony with this
ideal.
On the other hand, we also believe the Bill is over focused on the architecture of
public services, and does not give as much attention to the objectives of these
services, the changed context in which they operate, the market and regulatory
climate, and the scale of the challenges faced in trying to maintain realistic delivery
standards.
SCVO is concerned that the intention to reduce the numbers of “quangos” is
producing a simple policy of coalescence, by reducing the gross numbers. This
seems to be a response to the need to meet political targets. We would advocate
a more considered approach, based on genuine business synergies and a
considered view of wider public benefit. SCVO does not see in this Bill anything
that could be called radical.
The Bill does not address the growing need to substantially reduce the scale of the
legislative and compliance burden borne by the Scottish voluntary sector. That
there will still be 120 such public bodies in Scotland by 2011/12 will not by itself
ease this difficulty, if these are merely fewer, but larger, quangos.
Public debate is rightly focussed on securing savings to be then deployed in
quality improvements to services. That requires more thoroughgoing reforms,
based on improved accessibility for the public, reducing the size and costs of
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senior management, improving best value from utilising capital assets and
resolving the growing impact of pension liabilities.
In considering this Bill, SCVO believes there are some important structural issues
that could and should have been addressed, and these are considered first in this
response.
REGULATION
THE SCALE OF THE REGULATORY LANDSCAPE
The larger the size of the new individual regulatory bodies to emerge from the
reform process, the harder it will be for the general public to access personnel and
procedures. Accountability and transparency in regulatory activity have been well
researched and described by Consumer Focus Scotland. They outline concerns
about a growing lack of accessibility for stakeholders, including the wider public,
and have shown that the more layers to an organisation, the more complex its
internal policies and procedures, the less local its presence. Aggregation into ever
larger public bodies creates barriers to effective engagement in community
planning processes, limited redress for individuals, to effective consultation with
stakeholders and real participation in the financial and policy planning processes.
In some cases, there will be problems in trying to separate operational
supervision, regulation and incremental policy making. All of this would be of
concern to voluntary organisations who would seek to improve access both for
themselves and the communities and beneficiaries they serve.
SCVO fully endorses the work done by Consumer Focus Scotland into how these
issues should be addressed. We believe the Bill does not adequately explain how
these new regulatory arrangements would improve accountability to the wider
community. In the case of the very large new body (SCSWIS), there are additional
issues of merging two very different cultures, as well as the acute scale of the
resulting regulator’s operations.
The regulation of social care is well established and has been independent for a
relatively long time. The need for regulation of care stemmed from the need to
protect standards in mixed markets, where local authorities, the private
(independent) and charitable/voluntary sector have all supplied services. In
contrast, health has had a tradition of rather poor attempts at self- regulation.
REDRESS FOR STAKEHOLDERS AND MEMBERS OF THE PUBLIC
Redress for individuals is well understood in the care model and is an ongoing
major issue for the existing regulators. Indeed, the care sector is a good example
of a multiply regulated area of public service provision, where, e.g. OSCR also has
a locus with charities providing care services.
In the health service, the supply side dominance of the NHS, particularly in
Scotland, has not produced as strong a package of rights for patients and their
carers/relatives as in social care. Only very recently has this begun to change, and
policy now is to empower the patient and their representatives in a much more
positive way. Attempts at NHS regulation have proven difficult.
The Bill tries to simultaneously introduce a new regulatory system for the NHS,
and blend this with established regulatory arrangements for the care system, into a
single regulatory body. Between them, care and health represent a very large
sector in employment terms, have differing histories, have had very different views
about the respective rights of clients and service providers, and where there are
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real differences in the market structures in which they operate. In the NHS, history
gives a difficult backdrop to building a more contemporary style of external
regulation founded on statutory rights. SCVO emphasises the concerns of
Voluntary Health Scotland on just how quickly it will prove possible to combine
these two models of regulation in two very different market contexts. We highlight
VHS’ concerns that a profession -led culture based on self-regulation may persist.
The failure in the NHS of previous approaches at improved regulation may explain
this attempt to blend the two regulatory areas into one. However for the reasons
given above we are not convinced of the implied claim, that the care regulatory
model will in itself overcome the identified weaknesses of the health model.
THE CONTINUITY OF REGULATION ACROSS STATUTORY REGULATORY
BOUNDARIES
Merging the regulatory architecture for health and care, to implement the long
hoped for “continuum of care” is, of course, not the complete picture because
many people will see their care beginning in supported or semi-supported housing,
before they move to a care regime and ultimately a combined health and/or care
regime. Yet we will still have a separate housing regulator, as provided for in the
Housing Bill currently before the Scottish Parliament. There are obvious crossregulatory issues involved in the extensive development of “care in the community”
initiatives, many of which are led by the Scottish voluntary sector, through such
charities as the Scottish Association for Mental Health (SAMH). The realities of
social policy practice are more subtle than the silos of existing and
proposed regulatory structures, and difficult issues persist about how policy
makers and regulators should handle such interface issues , which cause
dislocation for clients, uncertainty for relatives and carers, inefficient use of
public resources, poor prioritisation according to need, and poor net
outcomes for all concerned. SCVO recognises the tensions inherent in any
national regulatory framework. What is in place at present is not a national
framework, but a series of one-off solutions to address thematic needs for
regulation. SCVO believes that what is needed is a coherent national
framework in Scotland which is common to all regulators dealing with
devolved issues.
PROBLEMS OF CROSS REGULATORY ACTIVITY – UNLOCKING LOGJAMS
The present framework is in real danger of working only within the subject silos
created by primary legislation. The toughest challenges of public policy are often
at the interface between policy silos. SCVO sees a real need for recognised
statutory procedures to allow for the examination and resolution of cross regulatory issues.
SCVO sees at least two possible means forward. The first would provide powers in
the Bill for ministers to identify and empower a lead regulator in any given
instance, who would be able to require cooperation from any and all other
regulators deriving their powers from Scottish (and, where relevant, UK
legislation). A second possibly complementary approach would provide for any
member of the public, a charitable or voluntary organisation, private company,
local authority, or any combination of these, to petition ministers where there were
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concerns arising from what they considered a failure of multiple regulation and
which required resolution.
A SUGGESTED APPROACH TO REGULATION ON FULLY DEVOLVED ISSUES
Beyond those matters, there is a greater prize that could, and perhaps should, be
achieved through this Bill, namely the setting of statutory common standards
which would give consistency to the presently inconsistent Scottish regulatory
scene. For supply side stakeholders in the private, public and voluntary sectors,
and the general public, there is a need for there to be a readily identifiable
“Regulator Brand” which would clearly signpost how regulators relate to those with
genuine complaints, positive comments, queries or concerns. Consistent
approaches to best value, objective setting, performance and outcome evaluation
are needed. These would enable the regulators themselves to share best practice
and help them deliver the efficiency, effectiveness and economy desired by
ministers and Scotland’s Parliament.
There are also issues around the reporting of activities to both Audit Scotland and
the Scottish Parliament, such as whether there should be an annual debate on
their activities, collectively as well as individually. An examination is needed on
whether there needs to be reform of regulators' powers, duties and obligations to
reflect changing realities. There also needs to be a better fit with UK level
regulators, particularly where there is a clear policy interface that impacts on
Scottish stakeholders differentially. As an example, tackling fuel poverty involves
many Scottish voluntary organisations, and there are persistent concerns whether
OFGEN fully takes into account the particular circumstances of house condition,
styles of construction, levels of maintenance, climate and household income
structures seen in Scotland.
PART 7 OF THE BILL AND RELATED CONSULTATIONS ON CHARITY
REFORM
The devolved system of Charity Regulation in Scotland is still relatively new. While
championed by the voluntary sector, there have been significant early challenges
for OSCR, including setting up the Register, purging it of all redundant entries,
including problems inherited from the previous system.
There is one specific provision in this Bill that proposes a change to the 2005 Act.
SCVO finds it odd that providing for indemnity insurance for trustees was included
in this Bill, when a parallel consultation on other changes to the 2005 Scottish
Charities Act has recently concluded. A draft Housing Bill is also currently out to
consultation which could allow the payment of trustees in certain closely specified
circumstances. SCVO is responding on this particular point to the Housing Bill
consultation separately.
On the indemnity insurance proposal, SCVO is well aware of the development of
concerns on the part of trustees, and the possible disincentive to volunteering to
be a trustee, were such indemnification insurance not to be made available as a
valid charge on the activities of a charity. That is as far as SCVO would wish to
see policy proceed. It does not wish to see charities put under an obligation to
provide insurance.
SCVO remains firmly opposed to any suggestion of trustees being paid for
their service as trustees, beyond expenses incurred in the performance of
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trustee duties. Trusteeship is and should remain a wholly voluntary activity. That
view fully accords with the general public’s belief, is a well respected and widely
held belief among trustees themselves and is one of the core values at the heart of
public confidence in the “charity brand.”
FUTURE REGULATION –THE NEED FOR CONSISTENCY
SCVO would be strongly supportive if ministers committed to a review of the
operations of all the regulators handling devolved policy with a view to
setting common standards, reporting and accounting arrangements,
grievance procedures, policies and practices on public engagement and
possible client/customer representation at Board level and a range of other
regulatory issues. Such a review should lead to a comprehensive Bill. Such
a review process could also consider the scope for collective reductions in
red tape, based on the regulators’ operating experiences to date.
PART THREE – CREATIVE SCOTLAND
At a more general level, SCVO would suggest one governance issue where we
would wish to have our comments recorded for the benefit of the Committee
debate on the Bill. The current body, the Scottish Arts Council, has been able to
benefit from its charitable status, thus retaining more of its available resources to
be able to pursue its corporate planning objectives. Ministers have consistently
said in public that they are advised that Creative Scotland will not be able to enjoy
those same charitable benefits, once established. SCVO is puzzled by this
assertion, since there are specific powers in the 2005 Scottish Charities Act for
ministers to be able to grant such status on an exceptions basis.
PROCUREMENT AND CONTRACTUAL BEST PRACTICE
Much voluntary sector effort in recent years has been on the increasing problems
with the operation of service delivery contracts. A complex of issues, including
recovery of full costs of providing services, contract enforceability, securing
EU compliant tendering procedures, potential conflicts of interest involving
public bodies which are both service providers and commissioning agents,
and the impact of differential tax treatment on the ability to compete fairly for
contacts, have all produced difficulties for the sector. SCVO suggests that
this Bill could provide an important opportunity to require regulators to review best
practice in contracting thereby contributing to reform of public services.
The second level impacts of these procurement issues have included reductions in
the supply of necessary capital resources, such as the sharp contraction in the
numbers of charitable and private sector residential beds. The wider financial
pressures on local authorities have also seen unilateral decisions to close
facilities, ending the provision of services, where there were no legally enforceable
consequences for the local authority. For charities and voluntary organisations,
bearing the costs of redundancies, pensions and other statutory commitments
have been considerable.
These issues are now being given attention in the Joint Task Group for the Third
Sector which brings together SCVO, COSLA, SOLACE Scotland and Scottish
Government. The present financial climate is not helping the pace of changes to
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the wider framework within which these factors play out. SCVO believes that there
are clear examples of best value not being secured for taxpayers at national and
local government level from the present arrangements. We invite Scottish
Government ministers to examine the case for action to ensure competition rules
are enforced consistently, and where appropriate, to raise these with UK ministers.
SCVO again asks that Scottish Government ministers make faster progress in
implementing Full Cost Recovery as a key feature of contracts between
themselves and voluntary sector bodies. We ask ministers to encourage Audit
Scotland to devote more resources to examinations of cost/quality outcomes in
terms of Best Value in contract outcomes, and to make recommendations for
change where the evidence suggests that better value can be secured for the
same outlay.
MORE MINOR PROVISIONS - THE DEER COMMISSION AND SCOTTISH
NATURAL HERITAGE
The proposal to wind up the Deer Commission and transfer responsibility for its
statutory purposes to Scottish Natural Heritage will be of interest to a number of
voluntary organisations including those in conservation, environment, animal, food
and health sectors.
SNH recently announced the outcome of a rigorous review of its landholdings.
SNH proposes to dispose of up to 20% of its current holdings to third parties. This
is a far sighted move, allowing it to focus on key locations and habitats, whose
sustainability is central to SNH meeting its very demanding objectives set by
Scottish ministers. SCVO hopes that management and ownership of much of this
surplus will be secured by local and national conservation bodies, who will thus
add to their growing importance as partners with SNH in habitat restoration and
maintenance.
SCVO believes it will be essential for SNH to conduct a similar review of the Deer
Commission’s land holdings, deer stocking policies in areas of internationally
designated sensitive habitats, and the wider public interest in the management of
Scotland’s national land resources. SCVO expects the new SNH will continue to
work with voluntary groups whose contribution to Scottish landscape, biodiversity
and sustainability are key to the preservation of fragile habitats. Among these are
the many local voluntary groups managing community woodlands, crofting
communities and those community groups who have exercised their right to buy
under land reform legislation.
REPEALS
As in the SCVO response to the previous administration’s “Transforming Public
Services” Consultation in 2006, we are glad to welcome the Bill’s focus on the
repeal of unnecessary and overly –bureaucratic legislation. SCVO is actively
discussing with its membership possible additions to the list of repeals and will
seek to table these as amendments in Committee.
We believe that the harmonisation of standards to govern the operation of
regulators dealing with exclusively devolved areas, could in itself contribute to
significant de-cluttering of the Scottish regulatory landscape.
We also believe that the creation in subsidiary legislation and Guidance of a best
practice, simple language public procurement model would enable a considerable
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amount of outdated subsidiary legislation, Schedules and Guidance to be
repealed.
SCVO believes that there is also a wider issue there is a case for ministers, when
bringing forward a new Bill, to seek to simplify existing legislation as a key part of
the Bill, and to put in place a single definitive piece of legislation for public services
in Scotland. This would go a long way to delivering the transparency, modern
language and ease of access for the general public. It would also promote better
understanding of the need for quality legislation, reduce the scope for ambiguity in
interpretation, and the waste of scarce Court, public and private resources in
securing resolution of problems of legislative conflict.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Consumer Focus Scotland
About Consumer Focus Scotland
Consumer Focus Scotland started work on 1 October 2008. Consumer Focus
Scotland was formed through the merger of three organisations – the Scottish
Consumer Council, energywatch Scotland, and Postwatch Scotland.
Consumer Focus Scotland works to secure a fair deal for consumers in both
private markets and public services, by promoting fairer markets, greater value for
money, and improved customer service. While producers of goods and services
are usually well-organised and articulate when protecting their own interests,
individual consumers very often are not. The people whose interests we represent
are consumers of all kinds: they may be patients, tenants, parents, solicitors’
clients, public transport users, or shoppers in a supermarket.
We have a commitment to work on behalf of vulnerable consumers, particularly in
the energy and post sectors, and a duty to work on issues of sustainable
development.
Introduction
Consumer Focus Scotland welcomes the opportunity to provide written evidence
to the Finance Committee on stage 1 of the Public Services Reform (Scotland) Bill.
As a consumer organisation, we have an interest in ensuring that consumers are
at the heart of the scrutiny of public services.
One of our predecessor organisations, the Scottish Consumer Council, was
actively involved in the independent review of regulation, audit, inspection and
complaints handling of public services in Scotland carried out by Professor Crerar.
Martyn Evans, Director, represented Consumer Focus Scotland on the
subsequent User Focus Action Group and Douglas Sinclair, Chair of Consumer
Focus Scotland, chaired the Fit-for-purpose Complaints System Action Group.
In providing evidence we have followed the questions set out in the call for
evidence, however we have not answered all questions. Our response focuses on
the areas which have implications for consumers of public services.
1. Is the Bill likely to help simplify and improve the landscape of Scottish
public bodies, to deliver more effective, coordinated government that can
better achieve its core functions for the benefit of the people of
Scotland?
Overall, Consumer Focus Scotland agrees that the proposals in the draft Public
Services Reform (Scotland) Bill will help to simplify the landscape of Scottish
public bodies. The duty to secure continuous improvement in user focus will help
to focus scrutiny activity on the outcomes for users and in turn lead to service
improvements.
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We welcome the approach of developing proportionate and risk-based scrutiny of
public services. While service providers often refer to the need to reduce the
“burden of scrutiny”, reducing the burden of scrutiny should not be seen as an end
in itself, rather as an opportunity to focus more clearly on the needs of consumers.
2. Whether, in the light of the current financial situation, this is the
appropriate time to be pursuing both the Bill in particular and the wider
public services reform programme?
Scrutiny of public services is a mechanism to provide assurance to the public and
users that services are of high quality and responsive. It is the view of Consumer
Focus Scotland that the proposals in the draft Bill are critical precisely because of
the current financial crisis.
Firstly, the Crerar Review concluded that the current landscape of scrutiny bodies
duplicates effort and can mean that service providers are required to provide a
range of information to different bodies diverting them away from the front-line of
service delivery. The costs of scrutiny must be proportionate to the value it brings
to users and the wider public. We believe that the simplification of the scrutiny
landscape and the user focus duty will help to reduce inefficiencies and focus
scrutiny on improving the quality of public services.
Secondly, in times of financial crisis, the public requires assurance that public
money is being well spent. By simplifying the landscape and improving the
accessibility of scrutiny reports, public confidence in the public services can be
maintained.
4. Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a ‘public sector landscape and public
sector functions that are proportionate, responsive and efficient’?
Part 2 of the draft Public Services Reform Bill proposes two powers:
(a) A power by order to make provision to improve the exercise of public
functions by scheduled bodies; and
(b) A power by order to remove or reduce burdens in the public, private and
third sector.
In relation to the first order-making power, this would allow the transferring,
modifying, conferring and abolishing of functions of public bodies without the need
for primary legislation. While we appreciate that the order making power would be
used infrequently, and that some safeguards have been put in place, Consumer
Focus Scotland is concerned that this mechanism could impact on the openness
and transparency of the decision making process.
Further, in our response to question 6 on Parts 4 and 5 of the draft Bill, we have
drawn attention to the need for scrutiny bodies to be independent, and to be
perceived as independent. We are concerned that an order-making power could
have a detrimental effect on the perception of independence, with the threat of
abolition hanging over bodies, unless there was clearer parliamentary oversight.
In relation to the second order making power, this would allow Scottish Ministers to
remove or reduce burdens on the public, private or third sectors without the need
for primary legislation. This proposal is modeled on the Legislative and Regulators
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Reform Act 2006 which applies in England and Wales and in Scotland for reserved
matters. We support this in general, however, we would welcome additional
safeguards to ensure that the consumer interest is taken into account and
balanced against the provider interest when considering using this order making
power.
The debate on regulation, be it in the public, private or third sector, can become
dominated by a provider perspective that regulation is a ‘burden’ on business. It is
important in legislation to recognize that the purpose of regulation is to benefit the
end users of goods and services 1 . This lack of balance between the provider and
consumer interest is replicated in the draft Public Services Reform Bill which
focuses on the removal or reduction of burdens (in terms of financial and
administrative costs on providers) rather than the need for regulation to be
proportionate to the benefit it provides for consumers.
We consider that there are two key types of regulation. The first is lifeline
regulation, which safeguards consumers. The second is market-making regulation,
which enables proper competition and choice. Both types of regulation are of
benefit to consumers but may result in financial or administrative costs for
providers. It is worth noting that proportionate regulation is as important to
consumers as it is to providers as the costs of unnecessary or disproportionate
regulation ultimately fall on the consumer through increased prices 2 . We would
therefore welcome greater recognition of the consumer interest in proportionate
regulation within the Public Services Reform Bill.
We would welcome the following changes
• That the precondition contained in section 13(b) is amended to read ‘the
effect of the provision on consumers and users is proportionate to the
policy objective’.
•

That the precondition contained in section 13(d) (‘that the provision does
not remove any necessary protection’) be amended to specifically refer to
protection for consumers and users.

5. Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that users
of public services are better involved?
Consumer Focus Scotland strongly supports the inclusion of the duty to secure
continuous improvement in user focus.
In April 2009, we published a short paper which outlined seven tests that we think
scrutiny bodies should be able to meet in terms of User Focus 3 . These are based
on the seven features of User Focus identified by the User Focus Action Group
and are:
1

Consumer Focus (2008) Rating Regulators www.consumerfocus.org.uk
National Consumer Council (2005) Consumers and Regulation (available through
www.consumerfocus.org.uk)
3
Consumer Focus Scotland (2009) User Focus in the Scrutiny of Public Services: Seven Key
Tests www.consumerfocus-scotland.org.uk
2
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1.
2.
3.
4.
5.
6.
7.

An organisational commitment to user involvement
User involvement in the governance structures
User involvement in the design of scrutiny
User involvement during scrutiny
User involvement as members of scrutiny teams
Accessibility of scrutiny reports
User involvement in improvement action

As the policy memorandum to the draft Bill notes, securing continuous
improvement in user focus will require a culture change within scrutiny bodies.
Given this, the duty to seek continuous improvement in user focus is particularly
welcome. Otherwise, there may be a temptation amongst scrutiny bodies to carry
out a one-off review of their user focus rather than encourage it to be embedded in
the culture.
However, we are concerned that the definition of user in the draft Bill will act
against the overall aim to refocus scrutiny on service users. The definition
includes the ‘other persons with a direct interest in, or directly affected by (i) the
provision of the service, or (ii) the scrutiny of the service or the person, body or
office-holder providing it’. The explanatory notes make it clear that this definition
of user would include those who provide the service under scrutiny. It is our
understanding, from our involvement in the Crerar Review, that the principle of
public focus (of which user focus is a subset) was included to ensure that service
users and the public were the prime consideration of scrutiny bodies and as a
counter balance to the strong provider interest in the scrutiny of public services.
From a consumer perspective it is wholly unacceptable to blur the definition of a
user to mean both the consumer and the service provider. For example, it would
allow peer reviewers on inspection teams to be considered as the mechanism for
greater user involvement. Good inspection practice – like that operated currently
by HM Inspectors of Education and the housing regulator – directly involves
service users in the form of parents and tenants.
We are strongly of the view that the draft Public Services Reform Bill should be
amended to specifically exclude the providers of the service under scrutiny from
the definition of a user.
6. Whether the proposals in parts 4 and 5 of the Bill are consistent with the
five guiding principles recommended by the Crerar Review of public
focus, independence, proportionality, transparency and accountability?
The proposals in Parts 4 and 5 of the Bill would establish the Social Work and
Social Care Inspectorate and Healthcare Improvement Scotland.
Our responses to Q1 and Q5 have outlined our view that the proposals in the Bill
are consistent with proportionality and public focus.
Consumer Focus Scotland takes the view that in order to support and demonstrate
independence, scrutiny bodies need:
 governance arrangements which protect the scrutiny body from undue
influence from service providers, funders, government, and others with
particular interests in the service;
 structural arrangements which support the independence of the scrutiny
body;
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reporting arrangements which allow them to publish reports and findings in
the public domain without restraint; and
the adoption of a user focus, which puts those who use services at the
centre of their work.

Different approaches have been taken in the Bill to the structural of Social Care
and Social Work Improvement Scotland (SCSWIS) and Healthcare Improvement
Scotland, with the former being set up as a non-departmental public body, and the
latter as a “health body”. This continues the current situation in which NHS Quality
Improvement Scotland is part of the NHS, and is vulnerable to criticism on the
grounds that it is not independent in its work. Consumer Focus Scotland would
prefer these bodies to be treated in the same way, with the same status as nondepartmental public bodies.
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Public Services Reform
(Scotland) Bill: Stage 1
14:02
The Convener: Item 2 is continuation of our
evidence taking on the Public Services Reform
(Scotland) Bill at stage 1. I welcome to the
meeting our first panel of witnesses. Professor
Lorne Crerar is the former chair of the
independent review of regulation, audit, inspection
and complaints handling of public services in
Scotland; and Mr Douglas Sinclair is the former
chair of the fit-for-purpose complaints system
action group.
Will the witnesses briefly outline their
involvement in the reports that were produced and
their overall thoughts?
Profe ssor Lorne Crerar: I was the independent
chair of t he review of regulation, audit, inspection
and complaints handling of public services in
Scotland, which took 14 months. The bulk of my
work was completed in that period, and my role is
now almost complete. I have appeared before the
Finance Committee on another occasio n.
Dougla s
Sinclair:
The
fit-for-purpos e
complaints system action group was established
to provide ministers with proposals for simplified
complaints procedures for all public sector
organisations and proposals for overseeing the
new system. It is fair to say that our group had a
significant advantage over the other four groups
that the Government established t o take forward
different strands of Lorne Crerar‟s report. We had
a solid foundation on which to build; indeed, we
accepted all the Crerar recommendations, save
the suggestion that the Scottish Public Services
Ombudsman should no longer be the final court of
appeal. That is principally because we took the
view that the public legitimately expect that those
who review complaints will be independent from
the organisation or sector that is being complained
about.
The key aim of our report can be summarised in
one word: simplification. The aim is to simplify
complaints processes and the complaints
landscape. We saw three benefits of doing so.
First, we saw benefits for cons umers as a result of
complaints systems being easier to navigate.
Cons umers would then have a more consistent
experience. Secondly, we saw benefits for public
services, because the sooner complaints are
resolved, the greater the trust in public institutions
will be. Thirdly, we saw benefits for the taxpay er,
because the earlier complaints are resolved, the
greater the savings to the public purse will be.
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I stress the importance of getting the culture
right in organisations. That is perhaps the most
important thing. Complaints should be seen not as
threats, but as opportunities for improvement.
Public service providers should empower
complaints handlers with the authority to resolve
as many complaints as possible at the first level.
The key issue is not the number of complaints that
an organisation receives; it is where those
complaints are resolved. The earlier that they are
resolved, the greater the learning and the greater
the saving.
As
the
committee
will
know,
our
recommendations on process, landscape and
culture change have been discussed in detail
during committee consideration of the review of
Scottish Parliamentary Corporate B ody-supported
bodies. Following that discussion, provisions to
move forward on those recommendations will be
introduced by the Government at stage 2.
The Convener: You talked about simplification,
benefit to the taxpayer and empowerment t hrough
organisational culture change. Are you satisfied
that that will happen or is likely to happen?
Dougla s Sinclair: The focus has perhaps been
too much on organisations that deal with
complaints at the third level, such as the
ombudsman. The light needs to shine on getting
complaints resolved quickly at the first level. In
order to do that, as we have s uggested,
organisations must empower staff with the
authority to deal with complaints and they must
address the status, rewards and qualifications of
complaints handlers in organisations.
There is an interesting contrast with the way in
which the privat e sector sees complaints. In the
private sector, there is a choice: if someone is not
satisfied with Marks & Spencer, they can go to
Debenhams. However, as we state in our report,
in public services too many customers do not have
that opportunity. They are “captured customers” as
we describe them —they cannot exit. Therefore,
there is an even greater responsibility on public
service organisations to get it right. That can be
done if there is investment in the skills of
complaints handlers, who should be seen as
important ambassadors in the organisations.
People‟s experience of an organisation when they
phone the receptionist or make a complaint will
colour their overall impression of the organisation,
so it is in the interest of public service
organisations to get it right. That can be d one with
the right investment.
The Convener:
members.

I

invit e

questions

from

Joe FitzPatrick (Dundee West) (SNP ): Some
of the evidence that we have heard has suggested
that the bill does not go far enough. As two of the
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people who have been involved in much of the
thinking behind the Government‟s proposals, do
you agree wit h that? If so, what should be added
at stage 2?
Profe ssor Crerar: The suggestion that the bill
does not go far enough is a little unfair. When I
carried out my review, which came up with radical
proposals, I k new that it would take time for the
process to evolve and that it would be a journey.
One of my recommendations was that, ultimately,
there should be a single scrutiny body rather than
a large number of them; however, I recognised
that as a long-term ambition that we would have to
move towards. There is some movement in the bill
towards reducing the number of bodies and
creating new ones that amalgamate previously
existing ones. Nevertheless, it is a journey and I
accept that it will take time.
The key issue is independenc e. I make it quite
clear that I think that scrutiny bodies should be
independent
and
uninfluenced
by
both
Government and Parliament in the decisions that
they make. For that reason, the proposed new
health body will be another t rust. I would prefer it
to be a non-departmental public body, as t hat
would make it more distant from Government and
would give it more credibility with the citizens of
Scotland when it made its pronouncements on the
performance of our health care providers.
Dougla s Sinclair: The proposals relating t o
complaints handing are radical. A move to a
standard complaints system across social care
services in our 32 councils, for example, would be
a bold and forward-looking step. It would continue
the tradition of Scotland leading the way in dealing
with complaints, which began in 2002 when the
SPSO was created. That would be well ahead of
any other part of t he Unit ed Kingdom. There is a
fundamental principle that good governance
should not come in 32 varieties. The public should
get a consistent experienc e; it should not depend
on a postcode lottery.
Linda Fabiani (Central Scotland) (S NP): I am
interested in what Mr Sinclair said about the
culture of complaints handling in public services.
E very one here will acknowledge that when folk
complain they sometimes feel that the ranks just
close and people batten down t he hatches; it is as
if they are hitting their head against a brick wall.
You used the phrase “the right investment ”.
What do you mean by that in the context of
changing the culture, not just of large public
bodies, such as the police and national health
service bodies, but of councils and smaller public
bodies?
Dougla s Sinclair: The starting point is to say
that we do not have any real handle on ho w much
complaints cost in the public sector. I stand to be
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corrected, but I do not know of any organisation—I
certainly know of no loc al authority—that knows
the cost of dealing with a complaint at stage 1 or
at stage 2. The ombudsman might have
information on t he average cost of dealing with a
complaint once it goes beyond that stage. It is a
huge amount of money.
A huge amount of money is wasted because 50
per cent of the complaints that go to the
ombudsman go there too soon. As you know, if
someone has a complaint against their c ouncil,
they have to start off with t he council; money is
wasted because people start off by complaining to
the ombudsman. It is a question of redirecting the
resource that is wasted into improving the skills
and qualifications and, indeed, the status of
complaints handlers. That is why we said t hat
councils should review their schemes of
delegation. In all public bodies, the most import ant
issue is to try to ensure that decisions are taken as
close to the user—the customer—as possible.
That requires the adoption of a more grown -up
attitude by our local authorities. They also need to
empower complaints handlers by giving them the
authority to res olve complaints. If a complaint
cannot be resolved by the front-line employee, an
attempt should be made to get it resolved by a
complaints handler, because that will offer a
saving to the public purse, and it will increase the
user‟s satisfaction and the trust that they have in
the organisation.
You spok e about people feeling as if they were
hitting their head against a brick wall. Having a
good experience with a local aut hority is
something that people will relate to; they will think,
“Well, they listened to my c omplaint.” Not all
complaints will be resolved, but if people can
understand the process that has been gone
through and the reasons why complaints are not
always upheld, that is a sign of quality public
services. Surely we all want t o travel in t hat
direction.
Linda Fabiani: I am aware that most
organisations that provide public services have
complaints procedures. Do you agree that that is
often about ticking the box and saying that t hey
have procedures in place, rather than empowering
the complainer and the person who has to deal
with the complaint?
Dougla s Sinclair: That is probably true. The
stages vary enormously. For example, we were
struck by the fact that the Scottish Commission for
the Regulation of Care, which regulates care
homes, requires care homes to have a complaints
procedure, but does not specify what it should be.
That means t hat elderly people face a postcode
lottery. There could be a good complaints
procedure in one place in Paisley, say, but an
extremely bad one in six or seven places in
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Aberdeenshire. That strikes us as nonsensical.
There should be a standard complaints procedure
for care homes.
The s ame is true of housing associations. That
is why we suggested that for each sector there
should be a standard complaints procedure with
specified stages. The first stage should be to try to
achieve informal resolution. If that cannot be done,
internal resolution should be attempted. The third
stage is external review by the ombudsman. We
should shorten that process and make it as quick
as possible, but in order to make it quick and
effective, we should delegate to complaints
handlers the authority to make decisions to
resolve complaints. That is what the business of
providing good public services should be about.
The Convener: If there were a single body for
handling complaints, I presume that, ideally, it
would be a one-stop shop that people could
complain to and which would deal with those
complaints. The Crerar report recommended that
there should be a single scrutiny body, whereas
the bill advocates two. Could a single scrutiny
body cope with the range, volume and variety of
complaints that would head in its direction? Co ordination would be an issue, given the variety of
complaints and t he complexity of specialist
responses that would be required. Will you explore
the issue of the size of such an organisation, if it
were a single organisation? There is no point in
creating a gigantic bureaucracy. What would be
the best approach to maximise the qualities that
you said that you were looking for?
Dougla s Sinclair: To be fair to Lorne Crerar, I
do not think that he was suggesting that there
should be a single body for complaints. He was
saying that, ultimately, there might be a single
scrutiny body. I do not want to put words in his
mouth, but I think that that was the direction of
travel that he was outlining. Over time, one could
imagine complaints being aligned with scrutiny,
although they are not the same thing as scrutiny.
In the report, we suggest that it is possible t o
tidy up the complaints landscape by adding to the
SPSO bodies that handle complaints on matters
such as prisons, buses, ferries and wat er. I do not
believe that complaints about water, which are
currently handled by Waterwatch Scotland, are
different from complaints about roads; there is
nothing unique about them. My group did consider
whet her, in some cases, there was a prima facie
case for suggesting that complaints handling
should remain as a stand-alone operation. One
example in which we ultimat ely recommended t hat
it should was the care commission. In that case,
we felt that there were powerful arguments for
leaving the situation alone because the care
commission deals with incredibly vulnerable
people and speed of response is important.
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However, that is not to suggest that
ombudsman could not deal with such cases.

the

on the provision in t he bill that places a duty of
user focus on some of the scheduled bodies?

On the other hand, we said that polic e
complaints should be revisited during the current
session of Parliament to determine whether there
is still a justification for having a separate police
complaints administration.

Profe ssor Crerar: A key principle of how
scrutiny should be carried out in the public sector
is that there s hould be user focus. Many scrutiny
bodies stated in their evidence to my review that
they had such a focus and that they t ook us ers
into account in scrutinising services, but I think
that that was a case of gilding the lily. At one level,
the purpose of the review was to say that we need
much more user focus in scrutiny bodies and to
ensure that they are providing us with
reassurance. One issue in the bill is around user
focus and who the user is. The intention in my
review was that that was the public and those who
use the services, not the servic e provider.

I return to the point that the Parliament started
off with the positive approach of bringing
complaints handlers together but that it then
decided to diverge from that. With respect, there
does not seem to be a huge amount of logic in
going down the separation road. The more you
can creat e a complaints-handling body with a onedoor approach and one telephone number for the
public, the better. If a user has a complaint about
their housing today and a complaint about water
tomorrow, why should they have t o go through the
hoops of calling two different telephone numbers?
Why not make it simple? That is why we propose
a signposting agency. I return to my point that 50
per cent of complaints are referred to the
ombudsman too s oon. The idea of having a single
telephone number is that, whatever someone had
a complaint about—a washing machine that they
bought in Currys or a complaint about their
council—if they were not sure where to go,
Cons umer Direct in the Western Isles would act as
a signposting agency and tell them who to get in
touch with to complain. We need that one-door
approach that makes it easy for the public, and we
need it to be accessible through a telephone
number because 40 per cent of Scots do not have
internet access. To me, s uch a service would
represent good public service because it would
make life easier for users of public services.
The Convener: Do you wish to add to that,
Professor Crerar?
Profe ssor Crerar: Only by way of example. My
review disclosed that it is difficult for t he consumer
of public services to navigate the myriad of
complaints-handling systems. A complaint is a
complaint. The purpose of the review and its
proposals was to simplify the system. Douglas
Sinclair‟s group has considered and teased out the
practical realities of how that would work. As he
said, I did not suggest a single complaints body,
but I hope that, in time, it will inexorably become
common sense for complaints handling to be
aggregated into a smaller number of bodies.
The Convener: Thank you for that clarific ation.
James Kelly (Glasgow Rutherglen) (Lab): I
was going to ask about complaints handling and
which proposals Mr Sinclair believes should be
taken forward at stage 2, but he covered that topic
extensively in his previous ans wers. Instead, I will
ask about user focus, which was covered in detail
in the Crerar review. What are the panel‟s views
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Dougla s Sinclair: The duty of user focus will
encourage public aut horities to change their
culture. That t akes us back to Ms Fabiani‟s point
about the need to change the culture in
organisations and get them to think about users‟
needs. I can think of an analogy. In 1995, when
we had local government reorganisation, the
Cons ervative Government introduced a duty on
councils to produce schemes of decentralisation.
That enc ouraged councils to think about what
decisions to decent ralise and which things to
delegate to local communities. That helped to
create a culture t hat not everything needed t o be
decided at the centre of the organisation and that
decision making should be pushed down. The bill
will have the same cultural effect bec ause it will
encourage public bodies to think about how well
they serve users‟ interests and capture their views.
I was interested in the points that Michael
Clancy of the Law Society of Scotland made. A
distinction can be made bet ween a user focus and
a public focus, and there probably is an argument
that some bodies should be exempt—as a
member of the Accounts Commission, I declare an
interest—if they do not have a direct user focus
but serve a wider constituency.
Jackie Baillie (Dumbarton) (Lab): Politicians
are notorious for fiddling about with numbers,
architecture and structures. I understand that the
approach that underpins the bill is a numeric
target. Is that the right starting point?
Profe ssor Crerar: The bill seems to have
followed the logic of the review‟s proposal on
scrutiny bodies. I said that there were too many
bodies, there was too great a burden and the
bodies should be reduced. I also said that the
long-term objective was to reduce the bodies to
one and that, in the short and medium term, the
number of bodies should reduce. I did not have
the time or resource to analyse which bodies
should go and how quickly that could happen.
That was not within the ambit of my review.
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Dougla s Sinclair: The work that the action
group did on complaints was driven not by
numbers but by the agenda of creating a one-stop
shop to give users a more consistent, coherent
experience.
Jackie Baillie: I understand that it is simpler for
consumers and that that was your objective, but
have you any evidence that that approach will
reduce the regulatory burden that is placed on
those who are scrutinised?
Profe ssor Crerar: I do not have any evidenc e
post the review. When I drafted t he proposals, I
assumed that, if we changed the way that we
carried out scrutiny—that is to say, if we changed
the focus from inspection to outcomes, changed
the demeanour and underlying principles of the
scrutiny, reduced the number of bodies and
enabled and equipped service providers—the
burden on service providers would lessen. The
logic of t hat seemed to be inex orable. I took
evidence from a large number of s ervice
providers, who were clearly of the mind that, if we
did that, they would be better equipped and have
more time to do what they were asked to do.
Dougla s Sinclair: I gently suggest that “burden”
is not the right word in relation t o scrutiny,
because scrutiny reassures the public that all is
well. We need to move to more proportionate
scrutiny. For some bodies, that will mean less
scrutiny because they perform well but, for others,
it may mean m ore. The key challenge is for
bodies, particularly local government, to develop
performance management systems that are fit for
purpose and reassure the scrutiny bodies that all
is well. That point was well made in the Crerar
report.
Jackie Baillie: Does the bill provide the
framework to achieve that or is much more
substantial culture change needed? Could the bill
lead to the merger of bodies without the systems
being combined in the way that we envisage?
Profe ssor Crerar: That depends on how the
process is carried out. In the review, we ex plain —
cogently, I hope—t hat it is fundament al that the
old way not persist into the future in the new way.
We ask what the purpose of scrutiny is, who
chooses to use it, what scrutiny should be
employed if we choose to use it and how it will
work. The new way must be very different. It will
go from being, in some cases, an inspection
regime to a testing of outcomes with selfassessment. As I say in the review, I do not doubt
that cultural change is an enormous challenge.
There will be a need for that change and I accept
that it will take time.
Jackie Baillie: I have a question to test that
more proportionate approach to scrutiny and s elfassessment. You may or may not be aware that
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the outbreak of Clostridium difficile at the V ale of
Leven hospital came about bec ause t wo different
health boards self-assessed themselves twice but
patently failed the consumer. How is selfassessment more proportionate? I would have
thought that we would need some kind of
monitoring of what was self-assessed.
Profe ssor Crerar: As a general principle, it is
important to understand that there has been an
enormous growth of scrutiny in the public sector in
the past 10 years. The review has a lot of
information about what that has meant in terms of
numbers of bodies and cost to the public purse.
The question was whether the creation of more
and more bodies meant that public services were
failing or improving. There was a lot of evidence
that the increased amount of scrutiny was about
feeling more com fortable and obviating complete
risk. That has happened not only in Scotland but in
many jurisdictions in Europe—a natural thing to do
is to creat e more scrutiny in order t o obviate more
and more risk. However, a lot of evidence —even
from the scrutiny bodi es—was that that trend had
gone too far. We have an advanced service
delivery system, and we could have a more
proportionat e approach—t hat was the phras e that
was often used—to the way in which we test the
market. We cannot get rid of risk completely. The
approach of the care commission, for example, is
important in that regard. It inspected care homes
every year and knew the good homes and the bad
homes. It could not change the direction of focus
on to the poorly performing ones.
Proportionality is about using the scrutiny tools
that you have to the best public effect. Selfassessment is not about self-delusion, but I was
very aware, during the review, that that can
sometimes be the case. Part of the job of scrutiny
bodies is to ensure that a robust self-assessment
system is embedded in the providers. Excellent
self-assessment systems exist in and outwit h the
public sector and people must learn from those
systems to ensure that the example that you gave
me does not happen again.
Dougla s Sinclair: I do not think that there is
necessarily a contradiction bet ween a focus on
self-assessment and a requirement for bodies to
be subject to inspection in relation t o what are
regarded as national risks. The two can go
together. I do not think that any public body should
be inspected in isolation. There might be issues
that go across the whole of a sector—as hospital
infection goes across the whole of the health
sector—in relation to which bodies will be s ubject
to inspection based on national priorities,
regardless of how good their records might be.
Jackie Baillie: Professor Crerar, you raised the
issue of independence and accountability in the
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context of the health scrutiny body and your desire
for it to be a non-departmental public body.
We have had a lot of evidence on the ordermaking powers that would rest with ministers, and
the threat that they are seen by some to pose to
the independence of organisations and individuals
in the list of organisations in schedule 3, which
includes the Auditor General, the Accounts
Commission
and
Scotland‟s
various
commissioners. How much does that perception of
a loss of independence matter in public service
reform?
Profe ssor Crerar: In terms of the example that
you gave of the C difficile outbreak, I would hope
that you would have the health regulator here
explaining how it happened. That is true
accountability.
I have not gone into the detail of the bill t o
sufficient extent to enable me to talk about
particular powers that it will give to ministers and
how they will impact on the independence of those
bodies. However, I understand the fears around
the threat of the abolition of bodies by
Government. During t he review, the independence
of those bodies struck me as being abs olutely
critical. I thought of it as being a cornerstone of a
new scrutiny regime. I hope that Parliament and
Government will act in a sensible way in relation to
however that is managed and patrolled. I hope
that it is a matter of complexion rather than
substance.
David Whitton (Strathkelvin and Bearsden)
(Lab): Does the bill meet the five principles that
you said should govern the application and use of
external scrutiny, namely: independence, public
focus,
proportionality,
transparency
and
accountability?
Profe ssor Crerar: Yes. When I read the bill, I
was relieved to s ee that it incorporat es what I saw
as being the key drivers of my review. I think that it
encapsulates the review‟s underlying intentions.
The principles are present in the bill. I was
comfortable with what I saw. I have mentioned the
issue of independenc e, which is import ant.
The Convener: In its submission, the
Convention of Scottish Local A uthorities suggests
that it would have been preferable, in advanc e of a
move to a single scrutiny body, to have transitional
arrangements that allowed
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work improvement Scotland. I saw the point in the
COSLA submission but, without diving into the
issue too deeply, I am comfortable with the
proposals in the bill.
Dougla s Sinclair: I have no view on the matter.
The Convener: There are no other questions
from members. If the witnesses have no lastminute comments to add, I will suspend the
meeting for a few moments while the next panel of
witnesses take their seats.
14:30
Meeting suspended.
14:32
On resuming—
The Convener: Our next panel of witnesses is
from
COS LA:
Councillor
Ronnie
McColl,
spokesman on health and wellbeing; Jon Harris,
strategic director; and A dam Stewart, policy
manager. They are all welcome.
I will start with a general question. COS LA‟s
submission is supportive of the bill‟s general
direction of travel, but it notes that
“this pos itive direction of travel needs to be sustained
beyond the specific provisions of the Bill in order to fully
realise the long ter m benefits that are possible for
communities.”

Will someone perhaps expand on that point?
Jon Harri s (Convention of Scotti sh Local
Authorities):
The
point
relates
to
the
recommendation in the Crerar review that we
should move over a period of time to having a
single scrutiny body. We understand and accept
that that involves a staged process, in which the
bill is one step.
On the earlier question about whether the bill is
right to provide a scrutiny body for health and a
scrutiny body for social care and children‟s
services, I would follow on from Lorne Crerar‟s
comments by saying that we believe that our
proposal would be more user focused. In local
government, the direction that we are going in is to
join up s ervices for children and services for
adults.

Does the panel have any views on COSLA‟s
alternative proposal?

Councillor Ronnie McColl (Convention of
Scotti sh Local Authoritie s): Over the past two
years, councils and their partners in delivering
services have become more outcome based, so
we should look towards that sort of avenue of
scrutiny. Rather than examining the functions, we
should ex amine the outcomes at local level.

Profe ssor Crerar: No, I have no view on that. I
understand the logic behind having healthcare
improvement Scotland and social care and social

Adam Stewart (Convention of Scotti sh Local
Authorities): We are quite ambitious about what
could be achieved through the reform of audit and

“inspection bodies to focus on children‟s and adult services,
rather than splitting them along traditional education and
social w ork lines.”
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scrutiny. The bill as introduced delivers many of
those aspirations, but the longer-term agenda t hat
lies ahead will take some time to progress.
Linda Fabiani: I recognise that COSLA can
speak only for councils, but it will have perceptions
about the partners to which Councillor McColl
referred. Mr Sinclair‟s view on the cultural change
that is required in many places is interesting. Do
you share that view? If so, is there an appetite for
change in the bodies that serve the public?
Councillor McColl: There is an appetite for
cultural change. Local government has been
through a lot of c hange in recent times, simply
because of the way in which we deliver services.
We no longer deliver services in silos—better
working with partners is a success of the past
couple of years—but great er emphasis must be
put on self-scrutiny.
I understand Ms Baillie‟s earlier comments on
self-scrutiny in the health s ervice and t he example
that she gave of Vale of Leven hospital. However,
councils are slightly different from ot her bodies.
Council officers are the delivery agents and
councillors are the strategy and scrutiny agents.
Greater emphasis needs to be put on scrutiny and
on councillors‟ role in the organisation in that
regard.
Linda Fabiani: That is interesting. As Mr
Sinclair said, all 32 local authorities have their own
complaints procedure and way of dealing with
things. Is t here a role for standardisation in t hat
regard, or would that be difficult to do, given t hat
different geographical areas and communities
have different ways of dealing with issues?
Councillor McColl: It might be difficult to get a
system that can be applied across all 32
authorities. As the diversity of the single outcome
agreements shows, there is no single way of
assessing and scrutinising things. There should be
greater clarity on the process at the local level;
that would assist not only the scrutiny agents, but
local service users in their engagement with
services.
Linda Fabiani: As Councillor McColl rightly
said, strategy is very muc h in the remit of elected
members. Is there room for elected members to
take on board that they have a strategic role in
simplifying and standardising where possible the
engagement between consumers and council
officers, and the treatment t hat the consumer
should ex pect in making a complaint?
Councillor McColl: Absolutely. That is the role
of councillors. Many people who come to our
surgeries feel that they have not been dealt with
correctly. They are looking for clarity on how to
engage.
James Kelly: Your submission says that you
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“expect the Bill to deliver significant cost and productivity
savings.”

As the financial memorandum shows, it will be
2013-14 before we arrive at the net savings
position of £3 million. What is your view on the
robustness of the schedule of costs and savings?
Is it ambitious enough?
Jon
Harri s:
In
the
current
financial
circumstances, we are looking for a little more —
we want a little more delivered a little more
quickly. I understand that a decision may have
been taken to reduce the budgets of some scrutiny
bodies as a staging post to making savings. We
want the Government to focus resources on frontline delivery. That is where we would put our
emphasis.
James Kelly: Your submission also says that
there was
“no specific evidence of the projected savings for local
government”.

What impact do you think the financial
memorandum will have on local government,
bearing in mind that, in the initial years of the bill‟s
implementation, there will be an outlay rather than
savings? Does local government expect to take a
financial hit in the coming years before we see
savings?
Jon Harri s: There are two issues. The financial
memorandum provides an overview of savings
within a particular timescale. We would like the
process to be speeded up. If scrutiny were
organised in a much more proportionate way,
linked to single assessment of risk and so on, the
burden on local government would be reduc ed.
That would result in a significant reduction in the
level of scrutiny of those councils that were
performing well and in scrutiny resources focusing
on those councils that were not performing. In our
view, scrutiny should follow need. With cyclical
scrutiny, everyone is subject to the same level of
scrutiny. We want scrutiny to be focus ed more on
risk. We believe that, overall, the 32 councils are
performing better year on year, which should lead
to a significant reduction in scrutiny.
David Whitton: In your written evidence, you
say:
“We are keen to ensure that this simplification
programme does not stop at merely reduc ing the number of
bodies by 25% .”

Would you care to offer a figure for what you think
the reduction should be?
Jon Harri s: The figure of 25 per cent came from
the work that the Accounts Commission pulled
together. The commission estimated that the
number of scrutiny days experienc ed by councils
would fall by about 25 per cent. That figure was
based on the evidence that we collated on the
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level of scrutiny in the previous financial year. It is
clear from our s ubmission t hat we are looking for
more, but we know that that will take time. We
expect the amount of scrutiny to change as we get
better at robust self-assessment and driving
improvement. There will be fewer scrutiny events
or scrutiny days.
Councillor McColl: In the past year, my council
has been the subject of an extensive Social Work
Inspection Agency report. We have had numerous
Her
Majesty‟s
Inspectorate
of Education
inspections and an inspection of education
authorities inspection of our complete educational
services; we have also been scrutinised by Audit
Scotland. A lot of the scrutiny took place at the
same time, and much of the information that was
provided affected various reports. That level of
scrutiny takes up a heck of a lot of officers‟ time
and prevents them from doing their normal jobs.
As councils try to drive through savings and
efficiencies, there will be fewer council officers to
do all that work.
Greater self-assessment is taking place within
councils, because of the need for us to adhere to
and deliver on single outcome agreements. I
would like more of the work in which officials are
engaged to be used as evidence of how services
are being run in particular areas. Bodies are
coming in to carry out blanket reviews of services
when good information is already available.
David Whitton: Is much of the official scrutiny—
for want of a better description—t hat takes place
getting in the way of c ouncils doing in-house
scrutiny?
Councillor McColl: We do a lot of in-hous e
scrutiny, at two levels. Officers look at their
departments, the delivery of their targets and how
they do their jobs. Scrutiny is also done every day
by councillors in committees. SWIA has looked at
how scrutiny is done within a council and it says
whet her a council‟s internal process is good. We
should focus on those councils that do not have a
good internal process and which might not be
delivering on t he scrutiny factor. It all comes down
to targeting what is scrutinised and where. That is
where savings could be made, without any
detriment to servic e, if anything comes out of the
bill.
14:45
The Convener: Why does all the scrutiny take
place at the same time? Does it have t o, or does it
just work out that way? For example, Audit
Scotland has a rota so it knows the timings. Why
do the inspection bodies suddenly just gang up
together, so to speak?
Councillor McColl: You tell me. It is the same
syndrome that applies when the council digs up
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the road to fix somet hing—as soon as the road is
reinstated, the wat er board comes along and digs
it up again. It is as if the inspection bodies say,
“Someone is in there, so we all need to get in
there. ” We have no cont rol over when we are
scrutinised.
David Whitton: Mr Sinclair talked about 32
authorities having 32 different complaints
procedures, and about how some are better than
others. Surely if COSLA exists for anything, it is to
ensure that all the authorities work at the best
level. Do you not give advice on best practice to
your 32 council members?
Jon Harri s: We are already committed to what
Douglas Sinclair has done on the complaints
procedures. We were part of the group that came
up with t he proposal. We are working with our
councils on how to make that work in practice.
David Whitton: Better lat e than never, I
suppose. Nevertheless, some progress is to be
welcomed.
In your evidence about the creation of social
care and social work improvement Scotland and
healthcare improvement Scotland, you seem to
want to take a different route from what is
proposed in the bill. Why would your suggestion
be better than what is proposed in the bill?
Councillor McColl: It seems to us that it would
be more sensible to look at, for example,
children‟s services across the education and social
work sectors. Government policy is cross cutting—
it does not stop at social work, with a separate
policy for education. If services are delivered not in
silos but across the board, they should be
scrutinised across the board, too.
David Whitton: Y our contention is that it would
be more efficient to do it that way than as is
currently proposed.
Councillor McColl: Yes.
Jackie Baillie: I had not int ended t o raise the
issue of West Dunbartonshire, but as Ronnie
McColl and I share an interest in that geographical
patch, does he agree that SWIA identified West
Dunbartonshire as having an excellent social work
service, so the requirement to scrutinise t hat
council should be less? However, I think that he
will acknowledge that the Audit Scotland scrutiny
was not routine but a follow-up, and it still has
concerns. Indeed, the housing regulat or scrutiny
was also a follow-up and it, too, had concerns. As
a councillor, does Ronnie McColl agree that Audit
Scotland and the housing regulator should have a
more
enhanced
scrutiny
role
in
West
Dunbartonshire becaus e that would give additional
comfort to elected members and, indeed, to
constituents?
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Councillor McColl: Yes; if an area of concern is
identified in any council area—not just in West
Dunbartonshire—that is where scrutiny should be
done. Scrutiny should be targeted on those areas
in which there is a worry that things are not
correct.
In the scrutiny of West Dunbartonshire, we
found t hat two of the major s ervices that we
deliver—education and social work—were very
good and there was an improvement in housing. If
the scrutiny organisation were to be a bit more
positive about what it thinks should happen, that
would help—it would be a wee bit more productive
locally than just criticising what is there.
Jackie Baillie: So, report writ ers should be
balanced.
In your submission, you give an unqualified
welcome to t he order-making powers in part 2.
That runs contrary to the evidence that we have
received, in which most people have been
concerned that the powers will disturb the balance
between parliamentary scrutiny and Government
action. In light of the evidence that we heard
earlier, do you have concerns that the order making powers should apply to anyone or any of
the bodies whose independence is critical—for
example, to the Auditor General for Scotland or
indeed the Accounts Commission?
Jon Harris: That is not one of the areas of the
bill on which we focused. We felt that the provision
of order-making powers—rather than simply the
introduction of bills in the Scottish Parliament—
might help to ensure that the pace of change was
kept up year on year. We understand that the
powers c ome with safeguards, in that significant
change cannot be made without primary
legislation. We felt that others might want to say
more than us about the powers.
Jackie Baillie: I wondered about that, becaus e
the last line of the paragraph in your submission
is:
“COSLA w ould therefore expect a full and active role in
connection to any proposed use of this pow er.”

Will you explain in what way?
Jon Harri s: We had an issue with how that
power could impact on local government, and we
were assured that it would not.
Jackie Baillie: Innocuous though that sentenc e
in your submission is, I wonder whether you are
planning to acquire ot her public sector bodies. I
used to work in loc al government, so I know t hat
we empire build.
Jon Harri s: That was not the context of the
sentence, but if you have something to offer —
[Laughter.]
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Adam Stewart: That line in the submission
relates to there being powers in the bill that could
confer additional duties on local government. We
thought it important that we put a line in the sand
to ensure that were such duties to be conferred,
we should have a dialogue about it at the
appropriate stage.
Jackie Baillie: So it is a potential acquisition of
more bodies.
Adam Stewart: No, it is a realisation that there
is potential and if that potential were to be
developed, we would have to look at it carefully.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): The point has been made that,
in your submission, you support the order -making
powers in part 2. Almost the entirety of your
evidence is about t he burden on local government
of the regulatory and scrutiny bodies, which I
understand complet ely. All those bodies are listed
in schedule 3. Their powers can be amended by
secondary legislation, which you very much
support. I c annot understand why you do not think
that that would have any cons equences for local
government.
Adam Stewart: We think that there is a longerterm agenda. We have already said that although
we welcome what specific provisions in the bill will
achieve, ot her things can be achieved further
down the line. We also recognise that primary
legislation is not always the most appropriate way
of doing that; often it is, but when it is not we
welcome the power to make those changes that
will make our work more proportionate and
scrutiny more targeted. We would like there to be
a situation in which those changes could be made
speedily and efficiently.
Jeremy Purvi s: However, you do not know
what will happen. We are talking about a bill, not a
letter that says, “It will never happen.” You have
an opportunity to tell the Parliament that there are
concerns about the bill. Did t he Government
consult you about the bill?
Adam Stewart: That is correct.
Jeremy Purvi s: When were you consult ed?
Many people who have given evidence have told
us that they were not consulted.
Jon Harri s: We were not consulted on the detail
of the bill—I think that we saw the bill after the
committee saw it. However, we asked what could
and could not be done under part 2 in relation to
local government and we were assured that
provisions would limit the application of the
powers.
Jeremy Purvi s: Mr Stewart said that COSLA
was consulted on the bill.
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Adam Stewart: I am sorry. I meant that we
provided written evidence at stage 1, rather than
that we were consulted prior to the bill‟s
introduction.
Jeremy Purvis: You were talking about the
Parliament‟s scrutiny rather than Government
consultation. Did the Government tell you that
although part 2 would provide for powers t hat
would affect all the bodies that are scrutinised in
local government you should not worry because it
would all be fine? Did COSLA respond by thanking
the Government very much for that ?
Jon Harri s: We did not go int o such detail. The
main issue that we discussed was how to reduce
the number of scrutiny bodies in the landscape.
We made the point that if we had had a choice, we
would have gone for integrated children‟s services
and adult services.
Jeremy Purvis: I will move on. Has the burden
of scrutiny reduced during the past couple of years
as a result of the single outcome agreements
process?
Councillor McColl: It has not nec essarily
reduced. I talked about what happened in West
Dunbartonshire; if anything, that kind of scrutiny
has increased.
Some areas should probably receive more
scrutiny than do ot her areas that are currently
scrutinised. For instance, we are t rying t o offer
more care in the community. Groups t hat
represent elderly people have expressed concern
about the scrutiny of service provision and about
how scrutiny bodies engage with s ervice users. It
is a brave servic e user or family member who
criticises a service, knowing that the service will be
provided to t he user the following day. We need to
consider how we engage to ensure that there is
scrutiny of providers of care in the community. I
am keen for such work to be taken forward.
Jeremy Purvis: Given that single outcome
agreements have placed more requirements on
council staff, what will be the net benefit of the bill
for local authorities?
Councillor McColl: We hope that scrutiny will
be more t argeted at areas in which problems have
been identified, to ensure that standards are
raised, and we hope that self-assessment will be
the way forward for councils that have been
scrutinised and are seen to be delivering in certain
areas.
Jon Harri s: We are still developing proposals
on the best value 2 approach to sin gle risk
assessment and corporate governance. We
piloted t he approach in a number of councils. That
work has been complet ed and full BV2
implementation will start either before Christmas
or soon aft er. Therefore, the new system is not in
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place. There has been some movement on
HMIE‟s handling of inspections of individual
schools, for example, and the amount of scrutiny
has been reduced, but we will, I hope, get the
biggest gain when we implement the new system,
which should be in November, December or
January.
15:00
Jeremy Purvis: I asked the question that I
asked because in the final sentence of your
submission, you state that you
“expect the Bill to deliver significant cost and productivity
savings.”

I cannot find anywhere where it would do so, and I
cannot recall anything that you have said t hat
indicates that there will be suc h savings. Why is
that sentence in your submission? It is clear that
there is no evidence to back up the idea that
significant cost and productivity savings will be
delivered as a result of the bill.
Jon Harri s: There are two issues. The merger
of bodies and bodies focusing more on risk
assessment will result in significant cost savings.
We have also looked beyond that. There are
duties to support improvement and involve users.
We think that they give us justification to move into
developing BV2. There is a rationale for that. We
envis age that the bill will result in savings from the
reorganisation of scrutiny bodies and that, in the
longer t erm, it will support a proportionate risk based approach to scrutiny.
Jeremy Purvi s: Would such things not happen
without the bill? Would best value 2 changes and
changes in the way in which scrutiny bodies
operate halt if there was no bill? Statutorily, they
are not connected, are they?
Jon Harri s: The duties to work together, involve
users and support improvements are positives.
That is the only connection. Beyond that, the bill
does not need to exist to deliver t he best value 2
scrutiny framework.
Derek Brownlee (South of Scotland) (Con):
We have received a lot of evidence on the ordermaking powers in part 2 of the bill. COSLA may be
the only organisation that is positive about those
powers; if not, it must be in a very small minority.
What would COSLA‟s view be if an amendment
was lodged at stage 2 to add local authorities to
schedule 3?
Jon Harri s: It depends on what was introduced.
Derek Brownlee: If all local authorities were t o
be subject to the same reorganisation potential as
the organisations that are already listed in
schedule 3, would COSLA take a different view of
that schedule?
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Jon Harri s: I do not think that we have ever
considered that.

place already, or is it something that we should
consider?

Councillor McColl: We do not have a mandat e
or a considered view on that. Obviously, COSLA
would deal with the matter if suc h an amendment
were lodged. We would certainly give you a
response at that time.

Jon Harri s: One of the shifts in BV2 is that it
looks beyond the council to the community
planning partnership. Councillor McColl is right
that we want t o see a stronger input from the third
sector; we must change our culture and our
practices to make that work. We have published a
joint statement wit h the SCV O and the Scottish
Government on how we see that relationship. We
can make it available to you, if you would like.

The Convener: That was a nice attempt at
public negotiation.
Linda Fabiani: My question is an informationgathering question. I pres ume that there was a lot
of discussion with the councils and COSLA during
the Crerar review and the work of the Sinclair fitfor-purpose complaints system action group.
When we t alk about complaints in particular, we
tend to focus on individuals. Councillor McColl
talked about old people who get services, but
councils have ot her cons umers, such as volunt ary
groups that provide services for them, volunt ary
groups that receive grants and businesses that
procure services.
Was there any discussion about whether a
culture c hange in how t hose groups are dealt with
is necessary? I am thinking of Councillor McColl‟s
contention that an elderly person who gets
services would be loth to complain because they
get the same service the next day. Over the years,
I have heard voluntary organisations say that t hey
are frightened to complain in case they do not get
their grant in the following y ear or that they think
that openness and transparency are inhibited
because complaining might affect their ability to be
awarded service contracts in the future. Was that
issue discussed?
Councillor McColl: I think that it was, but a
better system is now in place with the community
planning partnerships. A lot of the joint work that is
done with voluntary organisations or, for that
matter, with businesses, tends to be done t hrough
the community planning partnerships, so they are
partners at the table. Because the partnerships
are now part of t he single outcome agreements,
they have had to sign up to doing things in a
structured way. In my own area—and I know in
other areas as well, because I have seen them in
operation—very good systems are in place
through the partnership scheme. For example,
thematic groups look at how we deliver outcomes
for people in a local area and how we deal with the
local organisations that deliver those outcomes.
We are clear that everything is done in a fair and
structured way and that the organisations know
what t o expect, what is expected of them and how
to be part of the proc ess. The system is now better
than it has been.
Linda Fabiani: Is there a role for the selfassessment process and for scrutiny by external
scrutineers to examine those issues? Is that in

Linda Fabiani: That is fine. We have managed
to get it, thanks.
The Convener: If panel members do not want to
make any last-minute comments, I thank them for
their attendance, for their obvious expertise and
knowledge of loc al government and for giving me
the opportunity to reminisce about my own past
life in COSLA and local government.
I suspend the meeting to allow the next panel of
witnesses to take their seats.
15:08
Meeting suspended.
15:09
On resuming—
The Convener: I welcome our final panel of
witnesses: Jim Martin, Scottish Public Services
Ombudsman; Lucy McTernan, deputy chief
executive and director of corporate affairs, the
Scottish Council for Voluntary Organisations; and
Jennifer Wallace, pri ncipal policy advocate,
Cons umer Focus Scotland. They are all welcome.
I will start with a general question. The
submissions that we received from all three
organisations appear to be broadly supportive of
the general direction of t ravel of the bill and of the
wider public services reform programme.
However, in common with other respondents, the
SCVO seems to question whether the bill will
indeed reform public services. By way of
introduction, will panel members expand on their
views of the overall scale and ambition of the bill?
Who would like to start?
Lucy McTernan (Scotti sh Council for
Voluntary Organisations): I am happy to do so,
as you mentioned the SCVO specifically.
You have accurately described our approach.
We welcome the bill‟s attempt to revise or reform
the scrutiny dimension of public services but, like
other witnesses from whom the committee has
heard, we do not think that the bill does what it
says on the tin. The bill does not reform public
services. The bill makes some attempts to clarify
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the scrutiny dimension, but it does not attempt to
change the culture, design and delivery of public
services, which is where our interest—that of
voluntary organisations that provide a great many
public services—lies.

numbers of „quangos ‟ is produc ing a simple policy of
coalescence, by reducing the gross numbers.”

We welcome t he provisions in the bill on user
focus in scrutiny, although we have some
questions about whether those provisions will do
all that they should.

Lucy McTernan: It is not for me to say what
could be done without enormous upheaval, but the
SCVO is very much of the view t hat the focus
should be on the function of scrutiny rather than
on its form. The focus should be on ensuring that
the right things are being looked at proportionately
and in the right way. We also feel strongly that the
voluntary sector dimension is often forgotten in
scrutiny considerations, which t end to focus overly
on local authorities and other public sector
deliverers of s ervices. The impact of scrutiny on
what are sometimes quite small organisations t hat
nevertheless deliver critical public services is not
fully considered. Such organis ations should not be
overburdened with scrutiny that is really not as
necessary as it might be in other parts of public
service delivery.

We are also keen to take the opport unity to
reduce the red tape that applies to volunt ary
organisations. As committee members will be
aware, voluntary organisations face bureaucracy
not only due to scrutiny processes but in
connection with our funding arrangements as
second-tier deliverers on behalf of local authorities
or other funding bodies. The voluntary sector is
the victim of a lot of red t ape, s o we hope t hat the
bill provides an opportunity to deal with some of
that.
Our submission mentions one ot her rider about
the bill‟s amendment to charity law which, if it is
appropriate to do so, I will also draw to the
committee‟s attention this afternoon.
Jim Martin (Scotti sh Public Servi ce s
Ombudsman): The outcomes of the Crerar review
and of Douglas Sinclair‟s action group will have an
impact not only on the SPSO as an organisation
but more generally on the complaint-handling
culture through the public services reform
proposals. We are content wit h that part of the
proposals.
It is not for me to say how far the bill should
go—that is for others to decide—but we have
particular views on part 2 of t he bill. We will be
more engaged with the bill when we see the
Government‟s amendments at stage 2, which
might directly affect the SPSO.
Jennifer
Wallace
(Consumer
Focu s
Scotland): We see the bill as cont ributing towards
a greater outcomes focus across public services,
as has perhaps happened with single outcome
agreements. We see the bill as operating within
that range of activity rather than as a stand-alone
measure.
In our analysis, consumers have little or no
power in some public services and, as such, they
can receive a poor servic e. Our research on public
services s hows that c onsumers can feel
disconnected. Ensuring more us er focus in
scrutiny arrangements is one way of ensuring t hat
the consumers‟ voic e is heard and that s ervice
improvements are made in their name and will
effect change for them.
The Convener: I want to explore another point
in the SCVO submission. It states:
“SCVO is concerned that the intention to reduce the
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Does the bill provide for quangocide or for quango
amalgamation? What would be both radical and
achievable without enormous upheaval?

The Convener: I now throw the discussion open
to committee members.
Linda Fabiani: I have a few varied questions
that, I am afraid, are all aimed at Lucy McTernan.
On indemnity insurance for trustees, why did the
SCVO feel it necessary to c omment that trustees
should not be paid? My reading of section 99 is
that it will enable charities to enter into indemnity
insurance for trustees should they end up having
legal costs. I see nothing in it that suggests that
trustees would be paid. What is the reasoning
behind the S CVO‟s concern on that ?
15:15
Lucy McTernan: To be clear, the SCV O is not
clear why t hat element is in the bill at all. To our
knowledge, there is no pressing case for reform of
the Charities and Trustee Investment (Scotland)
Act 2005 and we think it unusual that the provision
on trustee indemnity insuranc e should be
introduced now. We would much prefer a proper
parliamentary review of the implementation of the
2005 act, in whic h that issue could be brought to
the fore along with a range of others.
Linda Fabiani: You feel that it would be better
introduced in another bill, if at all.
Lucy McTernan: It would be more appropriat e
to deal wit h it through a parliamentary review of
the implementation of the 2005 act that could
sweep up that and any other charity law issues
that are around.
Linda Fabiani: You were not saying that the bill
suggested that trustees could be paid.
Lucy McTernan: The technical reason for
including that comment is that paying for the
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premiums for ins urance t hat indemnifies individual
trustees has been deemed a benefit to those
trustees and there are appropriate restrictions in
the 2005 act that prevent the payment of trustees.
Linda Fabiani: You were not suggesting that
individuals would get a salary or a retainer for
being trustees, just that indemnity insurance could
be considered a benefit.
Lucy McTernan: That was the context. It has
been the subject of debate elsewhere that there
might be a case for paying trustees. The SCV O is
clear that that is not its position.
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your submission says that you are discussing with
your membership
“possible additions to the list of repeals”

of organisations. Will you put on record what
organisations you think do not necessarily have to
exist?
Lucy McTernan: As we are out to consultation
with our members at this stage, I will decline t hat
opportunity.
Linda Fabiani: When are you likely to be able t o
give an answer?

Linda Fabiani: You were simply taking the
opportunity to get your point across.

Lucy McTernan: If we have an opportunity to
propose amendments at stage 2, that will be—

I am interested in procurement and contractual
best practice, about which the SCV O and others
have been concerned for some time. You suggest
that the bill

Linda Fabiani: So your thinking is that you
would come back then. Would you approach the
Government, the committee or individual
members?

“could prov ide an important opportunity to … rev iew best
practice in contracting”

Lucy McTernan: Whichever seems appropriate.

in relation t o public services. As I said to the
earlier witnesses, there has long been a
perception that voluntary organisations entering
into service agreements do not get a good deal
because of red tape. Will you expand on how the
bill could be better used in that regard?
Lucy McTernan: I was interested that, at the
latter end of the evidence from the previous panel
of witnesses, we got on to what constitutes best
value. You and many other members of the
committee know that the SCV O has worked hard
over the years to promot e the added value that
voluntary sector delivery of public services can
provide. The different approaches that are
prevalent in the voluntary sector—such as the
more person-centred or client-centred approaches
that we often take and the ability to work across
policy or departmental silos—provide better or, at
least, added value and should be the centre of the
debate on public services reform.
I accept that scrutiny has a role to play in that
debate and can help to move forward public
services reform, but it cannot do that on its own.
The issue is culture and the proc esses by which
public services are procured and commissioned.
At the moment, there is far too much unnecessary
competitive retendering of public services, which
drives a wedge bet ween volunt ary organis ations
and decreases the collaboration that could
otherwise s ecure better value and greater
effectiveness.
Our interest is in the broader public services
reform agenda, not specifically scrutiny.
Linda Fabiani: We have been talking about
transforming public services for quite some time
and, as in your response to the 2006 consultation,

Linda Fabiani: Whoever will listen.
Jackie Baillie: I suspect that Derek Brownlee
might be interested in lodging an amendment to
schedule 3, on local government, so there you go.
[Laughter.] I am just making sure that he is awake.
Do you feel that the bill will reduce the regulatory
burden?
Jennifer Wallace: We have a slightly different
interpretation
from
other
people.
Many
commentators who have talk ed about the bill have
used the phrase, “regulatory burden” and seem to
assume that reducing it is an end in itself.
However, that is not how we see it: reducing the
burden would be of benefit only if it were of benefit
to the consumers. At the moment, if there is
overregulation and duplication of effort, consumers
are missing out because staff are directed away
from front-line services, so we would like the issue
to be viewed in that light. Instead of using a
phrase that suggests that a burden is falling on
business and service providers, we must ask what
is best for the people who use the services.
Jim Martin: In so far as the bill touches on the
work of the SPSO and the creation of a new
responsibility for being a design authority and
helping
to
bring
about,
for
example,
standardisation of complaints handling in local
government, there is an opport unity for reducing
the burden, but there is also a danger that the
burden might increase. The outcome depends on
how we t hink through the issues and how well the
SPSO and local authorities collaborate. As Mr
Whitton said earlier, COS LA has a big role t o play,
as well.
We need to ens ure that we get the benefits that
were in the minds of t he architects of the bill. For
example, if we move to a standardised complaints-
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handling procedure in local authorities, it has to be
better than what we currently have. We will have
to ensure that it will be cost effective, that it will not
take local authority staff away from front-line
delivery, and that the users see it as being
accessible and fair. If we can do all that, and
empower people to deal with complaints at the first
level, I foresee our getting to a position in which
the regulatory burden will decrease and the
concerns that have been expressed about s elfcertification of processes will be allayed. If the new
system is tied in with the best-value work that
Audit Scotland is doing, we can get value -formoney scrutiny. I have had an informal chat with
Bob Black along those lines.
There exists the potential to reduce the
regulatory burden. However, if we get it wrong, we
might find in three or four years that we have a
greater regulatory burden than we ever envisaged.
Lucy McTernan: I would echo what Jim Martin
said. The proposals have the pot ential to decrease
the scrutiny burden on voluntary organisations.
They will not achieve that in and of themselves,
but must work in the context of other things that
are happening. The best-value regime is
absolutely critical. The committee must remember
that, in the voluntary sector, it is not only direct
scrutiny by the scrutiny bodies that are associated
with the bill that is important. Important, too, is the
scrutiny that is passed on via local authorities and
other funding bodies. Those bodies are sometimes
quite risk averse and—in order to cover their
backs in relation to the scrutiny to which they will
be subject—insist on a higher level of information
being provided to them than is abs olutely
necessary, from the point of view of the front line.
Jackie Baillie: My final question is about
independence and accountability. I invite the
witnesses to comment on the order-making
powers in part 2. Are they appropriate in scope?
Will they change inappropriately the balance of
parliamentary scrutiny of the Government? I also
invite our witnesses to comment on the list of
bodies in schedule 3. Concern has been
expressed about the fact that the Accounts
Commission, the Auditor General and Parliament‟s
commissioners are listed in schedule 3.
Jim Martin: The independence of the office of
the Scottish Public Services Ombudsman is
critical. It is a fundament al part of the democratic
process in Scotland that we have an independent
public services ombudsman and it is important that
its independence be guarded in primary
legislation. Section 91 of the Scotland Act 1998
provides that there should be scrutiny of
complaints about Government and other bodies,
and I believe that the other bodies that we have
under our umbrella deserve equal status.
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I would be concerned by any process that
sought to interfere with that independence, and we
certainly want to guard against any capricious
interference wit h it. That said, Lorne Crerar was
asked to take up his duties in 2006-07, so it is
taking quite a long time to make changes to the
systems. Although we can look to P arliament to
safeguard t he independence of t he offices, we
need to have a good look at how we bring about
change if we do not have powers such as order making powers on the agenda.
Lucy McTernan: The S CVO did not c omment
specifically on the matter in our written
submission, but we have—since it became the
subject of debate—gathered a lot of conc erns and
comments from a range of member organisations,
many of which were involved in long-term lobbying
to bring about the creation of organisations such
as the Commissioner for Children and Young
People in Scotland and the Scottish Information
Commissioner. I hear from my members that there
would be a real worry if those organisations were
to be seen as being easy to dismantle, given that it
took such an effort and the role of Parliament to
bring them into being. I pass on that concern,
which is coming through from the wider volunt ary
sector.
Jennifer Wallace: I echo the concerns that
have been expressed in other evidenc e. We are
concerned that there would not be enough
consultation of users if the order-making powers
were agreed, particularly because it can take
some time for vulnerable people to become
engaged in t he consultation process. We would
not, therefore, like it to be reduced.
The ot her issue for us concerns the principle of
independence, which was set out in the Crerar
review. There is an issue about the perception of
the independence of scrutiny bodies, which exist
partly to create public trust. We would be
concerned if there were accusations that they
were unable to do that because of interference.
Jackie Baillie: I have a supplementary question
for Jim Martin. It is fair to say that, if we had a
packed legislative programme, the progress of
primary legislation might indeed slow things down,
but—I think you will agree—our legislative burden
is currently light.
Linda Fabiani: Is that not grand?
Jim Martin: I think someone said, “You may
think that, but I couldn‟t possibly comment.”
The Convener: You have all broached an issue
of fundamental importance.
Jeremy Purvi s: I have a further question for the
ombudsman and the other members of the panel.
Were you consulted by the Government before it
introduced the bill?
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Jim Martin: No.
Jennifer Wallace: No.
Lucy McTernan: No.
Jeremy Purvis: If the ombudsman had been
consulted, would he have said that his preference
was not to be included in schedule 3?
Jim Martin: Yes—that would have been my
view.
Jeremy Purvis: Thank you.
The Convener: The final questions will be
asked by David Whitton.
David Whitton: My questions follow on from the
question that Jeremy Purvis just asked. We heard
from the earlier panels about a one -stop shop for
complaints. I take it that Mr Martin‟s view is that
the SPSO should be that one-stop shop.
Jim Martin: Yes. I have been in office for four
and a half months. I spent the first two months
reviewing the SPSO‟s performance, which I found
to be wanting in some areas, so I have spent the
past two m onths considering how we do things
with a view t o putting that right. I believe that the
ombudsman principle is extremely important, not
only in our democracy but in others throughout
Europe. If the SPSO is to be an effective part of
the scrutiny process, it has t o be an effective
organisation. Once we get it to be an effective
organisation, it should be the basis for a one-stop
shop. That should happen eventually, but not yet.
15:30
David Whitton: In answer to Mr Purvis, you said
that you were not consulted before the bill was
introduced. Were you cons ulted before the letter
was sent from the cabinet secretary, in which he
added to your burden of scrutiny bodies such as
Waterwatch Scotland and the Scottish Prison
Complaints Commission?
Jim Martin: Waterwatch Scotland and the
Scottish Prisons Complaints Commission, along
with others, were discussed by the Review of
SPCB Support ed Bodies Committee. I believe t hat
there were discussions at that stage—which was
before
my
time—between
my
officials,
Government officials and the committee officials
about what would be in the proposed committee
bill. There was then some discussion between t hat
committee and the Government about which
organisations would go in which bill, but I am
afraid that it pre-dates me.
David Whitton: It pre-dates me, as well, but
never mind.
What impact will taking on all those extra powers
and being a one-stop shop have on your current
resources?
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Jim Martin: Until we see the extent of the
amendments at stage 2, that is a difficult question
to answer. At the moment, I am reviewing how our
resources can best be deployed to do what we
currently do. If other areas were added —Douglas
Sinclair mentioned four or five different areas—I
guess that roughly a t hird more complaints would
come to the ombudsman‟s office. Added to that
would be that fact that we would be the design
authority.
There is scope for us to be smarter in how we
work and to make space to bring the additions into
our current set-up. For Waterwatch to come in, we
would have to take into the SPSO staff who are
currently with Waterwatch. However, there may be
efficiency savings to be made that I do not yet
know about, because I do not know the full extent
of what is proposed.
Our being the design aut hority would involve the
acquisition of new skills for some of my people —
some of the skills may be in-house, some may not
be. I imagine that that would, to some extent, be
made up for by a reduction in the local authority
burden.
We will have to wait until we see the full extent
of the stage 2 am endments before we know
whet her there will be swings and roundabouts.
David Whitton: We were told by the bill team
leader that the purpose of the bill is not to save
money but to create smarter government. I keep
referring to that because I did not believe it at the
time. Would you care to venture an opinion on
whet her the bill, as drafted, will achieve that aim?
Jim Martin: Do you mean whether it will save
money or on whether it will create smarter
government?
David Whitton: Both.
Jim Martin: I said earlier that there are great
opportunities if we get it right but great dangers if
we get it wrong. That applies equally to cost
efficiency. If we get it wrong, we could end up with
a cobbled-together c omplaints handling procedure
that costs us more to run than the current one
does. If we get it right, we could save money. I do
not yet know how much money we c ould save but,
if we can establish a system in which complaints
are dealt wit h at the first point of contact by
empowered complaints handlers, it follows that we
should be able to save money. I do not know
whet her t hat will amount to what has been
suggested by others, because I still do not know
what the cost of running the SPSO will be once
the bill and the Review of SPCB Supported Bodies
Committee‟s proposed bill have been enacted.
The Convener: Ideally, complaints would be
dealt with at the point of first contact by
experienced complaints handlers. That would be a
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perfect model of efficiency, but is that feasible
given the sort of complaints that you receive?
Jim Martin: This is perhaps not the committee
in whic h to air t his, but one thing that concerns me
greatly is the proc ess for resolving health s ervice
cases. People often bring very serious health
cases to my office, and we come to a conclusion
that upholds the complaint. The health board then
immediat ely says that it agrees with the conclusion
and t hat it will act on our recommendations. I am
concerned, on behalf of families who have been
through grief and stress, because s uch decisions
could be made and followed through an awful lot
earlier. The pressures on some of the bodies for
which t he SPSO is responsible for complaints and
the fear of litigation are holding up some of the
complaints proceedings in which we are involved.
That causes me concern.
I am also concerned that we do not nec essarily
deal with users as users, but as complainers,
although t hose are quite different things. Douglas
Sinclair talked earlier about changing the culture
within organisations. That is the fundamental
element that will or will not make the provisions in
the bill fly. We must change how we think about
handling complaints. In other places where I have
been, people clamour to work in complaints
handling because that is where the best business
is done. However, I am afraid that, in some of the
areas that we deal with, complaints handling may
be something to which people are allocated rather
than something that they aspire to do.
The Convener: We will wind this session up. I
thank all our wit nesses for their attendanc e, their
evidence and their insights into their work. We
now move into private session.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from West Dunbartonshire Community and Volunteering
Services
The Scottish Government believes strongly in the ethos, value and importance of
public services and their continuous improvement for the people of Scotland. From
road building and care services through to safeguarding our natural and built
environment, public services are designed and delivered in increasingly innovative
ways by diverse providers from across the public, private and third sector. They
want to reshape Scotland's public services, not because they are failing, but to
make them more flexible, responsive and effective by removing unnecessary
bureaucracy and duplication in service planning and delivery. They say that this is
not about squeezing public services. The aim of the legislation is to free-up the
time of public service staff to allow them to innovate and improve service delivery
and help achieve more for Scotland.
Whilst welcoming the opportunity to streamline various aspects of government
through public sector reform, we draw to your attention various issues that will
impact on those communities and volunteering sector organisations especially
relating to the following three issues
•
•
•

Best Value ( Crerer Review): Equity in access and provision of contracts
Efficient Government: Level playing fields and equal treatment with
improved deliver and enhanced reputation of services
Community Planning: reducing duplication and effective monitoring of
social and economic outcomes

Overall Vision
In general WDCVS agrees that the overall vision set within the Bill has merit in that
it seeks to reduce duplication of services and enhance delivery to the citizen, with
the outcome of a healthier, wealthier, fairer, smarter and safer Scotland.
Improvements to service delivery are not only commensurate with economic and
managerial change but in addition and critically cultural change. Legislators must
recognise that changing managerial roles, regarding staff and rearranging the
deckchairs is counterproductive to real and pragmatic change that can be
measured and evaluated.
Improving the Landscape
Professor Crerar in “The Report of the Independent Review of Regulation, Audit,
Inspection and Complaints Handling of Public Services In Scotland” underlines the
immense amount of complex scrutiny that existing in Scotland especially since the
advent of the devolved Scottish Parliament. Though welcoming increased scrutiny
of those providing public services, Prof Crerar states that Scotland has become
burdened by over scrutiny across all sectors including the burden placed on
Charities through the Office of the Scottish Charity Regulator. The review
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highlights the areas for improvement and offers all public service providers the
opportunity to review their processes and build relationships with partners to
improve and streamline scrutiny processes before the implementation of statutory
regulation.
We believe that to have a fully reformed public sector that not only the spirit but
the practical and pragmatic implementation of Prof Crerar’s review should play a
critical part in the debate of public sector reform especially in relation to
 Scrutiny and relationship with internal quality management
 Reporting mechanisms and official reporting to external bodies
 Accountability to clients, contractors, funders and external bodies
For the Community and Volunteering Sector critical elements of reform must be
underpinned by:
 Self assessment (Increased expectations / enhanced performance & skills
set)
 changes in working practises (organisational change & development as well
as cultural)
 Increases in partnership working (improving relationships / reducing
duplication across sectors)
 A clear public outcome focus (reflecting public need)
 Leadership responsibility (improvements in management skills base)
 Accountability (openness & transparency, improvements in standards)
 Single reporting mechanisms (reducing duplication)
 Effective deliver agents (identifying those best placed to run services that
deliver )
Reform and Recession
The debate on public sector reform since the advent of devolution in Scotland has
been one that centres on the role of local government starting with the Local
Government (Scotland) Act 2003 in which the largest public sector delivery agent
other than the NHS has been given enhanced powers and additional legislative
powers. In addition, with the signing of the Scottish Government and Convention
of Scottish Local Authorities (C.O.S.L.A) concordat this relationship has been
enhanced whilst little has been done to bring about effective measurement the
public sectors ability to deliver on agreed outcomes. Though economic recession
has a considerable impact on how the reforms can be achieved the reasons for
reform have not changed e.g.






Duplication
Closed contracting
Limited changes in health and social indicators
Finite monies
Changing service needs

Unlike the public sector, the community and voluntary sector has seen a dramatic
change in both its regulation and needs access to a sustainable contracting culture
especially for those social enterprises that are innovative and already delivering
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public services via Service Level Agreements. It is even more critical that any
legislation brought forward recognises that reform is needed now more than ever
and must be about long-term sustainable gain rather than short-term individual
sector advantage.
This could be assisted by;





More equitable procurement,
Moving from a funding to contracting culture
Improvements in skills sets and;
Effective delivery and monitoring of community planning outcomes

Simplification of Public Bodies
WDCVS recognises and agrees with much of the Scottish Governments
simplification agenda especially in relation to
 simpler structures which support the achievement of the Scottish
Government's national strategic objectives and local government's delivery
of better outcomes for local communities
 transparent and clear public service decision-making, with streamlined
scrutiny and control regimes, which facilitate Scotland's capacity to mobilise
capital and grow our economy
 fewer, better structured arms length bodies at a national level; which
receive clear and integrated strategic direction from Government, while at
the same time given room to deliver
 collaboration and joint-working between public services, which is essential
for delivering better services, facilitated through less heavy formal
structures and fewer organisational boundaries cutting across decisionmaking i
With this in mind legislation must set out a reform agenda that will have critical
weight to ensure that the policy vision which has broad political support is
implemented ii . For the Community and Volunteering Sector this implementation is
reliant up on
 Recognition of community and volunteering involvement in service delivery
 Acceptance of complexity of relationships in service delivery
 Robust political leadership for change
 Incentives to deliver
 Strong censure mechanisms for delivery failure
 Reviewing local government
 Service focused structures through Community Planning Partnerships

Ordering and Power – function, responsiveness and efficiency
When making powers in regards to efficiency, effectiveness and economy
Ministers should consider that the following would assist in meeting the aims of the
Bill
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 Civic engagement to highlight rights and a culture of civic responsibility for
change
 Implementation of the recommendations of the Crerar Review
 Acceptance of full cost recovery for service delivery
 Equitable playing field in accessing procurement
 Retaining local investment within local areas
 Rewarding innovation and excellence in service delivery and design
through partnership
These aspects would improve transparency and ensure effective management of
resources through a more focused service delivery culture. The culture of civic
pride must be placed at the heart of the bill not only in relation to public bodies but
also to those external organisations that deliver services. Whether they be public,
private or community based the first aspect of their contracts should be pride in
delivering effective and responsive public services.
Organisational Consolidation
Many aspects of previous reform agendas have implicitly been for economic
reasons and sought to streamline services from a narrow field of policy. Since
devolution, administrations have accepted that reform must come from a broader
policy field, for example, from Local Health Care Partnerships to Community
Health Partnerships, joined CHP’s and Social Work Departments, enhanced
political drive for community planning, restructuring of voluntary sector support,
and critically the aims and objectives of the Concordat.
With this in mind the drive to push this agenda to the heart of government across a
range of national bodies is welcome and shows political will for change especially
in relation to the proposed changes through Scottish Care Social Work
Inspectorate Scotland (SCSWIS). Nevertheless, the experience of the majority of
community and volunteering organisations has been negative in aspects of
relationships not necessarily with politicians but with the mechanism of the
government bureaucracy across administrations at national and local government.
If the legislation is to effect change then the following should be considered








Focused change
Managerial improvements
Effective and commonsense regulation
Equitable regulation
Level playing fields in procurement
Targeted delivery to those most in need
Political direction and effective monitoring

It is critical from a social care perspective that proposed regulation changes should
not be cumbersome or disadvantage those organisations that are directed by a
volunteering board of management. Additional clarity on what a social service is
would be welcome especially under part 4 chapter 2 of the proposed bill in relation
to inspection as certain local services are not only managed by volunteers but
delivered via volunteers.
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In addition, legislators should accept that much of the regulatory frameworks of
health care services are becoming incorporated through local Community Health
Care Partnerships many of which are becoming integrated services with Social
work departments. In relation to Health Improvement Scotland legislators should
consider discharging some of its functions through local health partners thus
improving relationships, understanding and utilising existing structures.
Furthermore, any consolidation of existing organisations must be commensurate
with the recommendations of the Crerar review in that the
“core purpose of... scrutiny is to provide independent assurance within a wider
performance management and reporting framework, and that the functions of
external scrutiny and the organisations responsible for carrying them out should
now operate as a system. This will require a much greater degree of leadership
and directed co-ordination than at present, and a much greater focus on
performance management and associated self-assessment by service providers.”
Trustee Indemnity
Whilst welcoming the inclusion of Charity trustees’ indemnity insurance, charitable
trusts should consider the impact of cost in relation to numbers of trustees and the
impact up on finances if they consistently fail to meet regulations. Nevertheless,
this is an internal issue of finance that charitable trusts will have to factor within
their financial and governance planning.
Asset Disposal
Much is being made of asset disposal by non-governmental departments and that
these should be passed to community groups. Whilst agreeing certain assets may
be best serviced by community groups it is critical that any such adjustments to
asset management is based on best value and effective management linked to
outcomes for the wider community, and based on a model of sustainability and not
merely as a movement of financial responsibility.
Regulation in Practise
It is important for legislatures to recognise that regulation in practise is often a
reactionary process and underpins a culture of crisis management. To ensure that
a more effective and positive culture of evaluation and change is implemented the
five guiding principles for external scrutiny highlighted in the Crerar review should
influence the Bill






public focus
independence
proportionality
transparency
accountability

These should be adopted by Ministers, Parliament and other stakeholders
especially Local Authorities, Health Boards and Community Planning Partnerships.
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Cross Regulation – the Office of the Scottish Charity Regulator
An emerging issue for many service providers is the plethora of regulation that
covers the work they undertake. For community and voluntary organisations this
can be burden in financial and management resources. It is critical that any
regulation frameworks are easy to understand and that in relation to Registered
Scottish Charities, this regulation should not place them at a disadvantage with
non-registered organisations, public bodies, private organisations or charities in
other U.K. nations that have differing regulatory frameworks. It may be of benefit if
regulators could agree to a lead regulator depending upon the circumstances.
Savings and Investment
It is critical that any savings to the public purse be re-invested in those policy
areas which will deliver improvements across Scotland to the benefit of the
taxpayer and citizen. They should be in the first instance targeted at areas most in
need and assist in bringing about a level playing field for Scotland’s communities.
It is critical that these investments do not become targeted by lobbyist whether
from the community and volunteering sector or any other sector.
Martin J Docherty
Policy & Research Officer
WDCVS

i

First Minister’s Statement on More Effective Government – supporting information (Scottish
Government Jan 2008)
ii
Effective Government Statement debate - Scottish Parliament Wednesday 30 January 2008
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from CHILDREN 1ST
For over 120 years CHILDREN 1ST, the Royal Scottish Society for Prevention of
Cruelty to Children, has been working to give every child in Scotland a safe and
secure childhood. We support families under stress, protect children from harm
and neglect, help them recover from abuse and promote children's rights and
interests. We provide 44 services in 27 local authority areas as well as 4 national
services including ParentLine Scotland which is the free, national telephone
helpline for parents and carers, and ChildLine Scotland, which we operate on
behalf of the NSPCC.
Overview
•
•
•

CHILDREN 1ST general comments on the overall policy objectives;
Some CHILDREN 1ST concerns regarding the order-making powers;
CHILDREN 1ST comments on proposals to create SCSWIS and HIS.

CHILDREN 1ST’s Response to Committee questions
The Committee is seeking views on the general principles of the Bill and in
particular—
•

The Scottish Government’s overall policy objectives in introducing the
Bill and, in particular, whether the Bill is likely to—
"help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland"

CHILDREN 1ST welcomes the Scottish Government’s aims to seek ways “to
deliver more effective and coordinated government that can better achieve its core
functions for the benefit of the people of Scotland”. We also support the policy
objectives of this Bill to explore opportunities for public bodies’ improvement along
with possible areas where simplification measures might help to realise those
aims.
CHILDREN 1ST does not feel that the objectives of simplifying and improving are
necessarily complimentary. Regarding the proposals brought forward in Parts 4
and 5 of this Bill, we are concerned that the pursuit of these policy objectives has
instead resulted in a hastily manufactured merger of two new bodies rather than a
synthesised realisation of these two objectives.
CHILDREN 1ST is additionally concerned that the policy objectives to simplify and
improve may be designed to operate, at least at times, at cross purposes with one
another as a result of proposals introduced in Part 2, sections 20-21 of the Bill,
pertaining to the Government’s order-making powers. As an organisation that aims
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to promote and defend the best interests of children and young people, we cannot
agree that any moves to limit consultation opportunities with affected stakeholders
can result in meaningful public service improvements, from a stakeholder
perspective.
•

Whether the order-making powers proposed in Part 2 of the Bill are
appropriate in seeking to deliver a—
“public sector landscape and public sector functions that are
proportionate, responsive and efficient.”?

As an organisation that strives to represent the best interests of children and
young people throughout Scotland, CHILDREN 1ST supports the Bill’s aim to
deliver a “public sector landscape and public sector functions that are
proportionate, responsive and efficient”. In order to best achieve this aim from the
point of view of child and young person public body stakeholders, CHILDREN 1ST
would welcome the inclusion of some additional safeguards on order-making
powers in Part 2 of the Bill. In particular, CHILDREN 1ST is concerned that, if left
unrevised, these powers could potentially result in a less responsive public sector
landscape from the point of view of a child or young person stakeholder.
We acknowledge that the Bill sets out a procedure for ensuring that orders
introduced by Ministers involve consultation with organisations deemed by the
Ministers as being “representative of interests substantially affected by the
proposals”, (Section 21.1), as well as with the public body itself. However, such
orders would not necessitate any formal consultation with the general public. We
are concerned by the potentially limiting impact of these changes on the role of
public participation in Scottish policy making, and for this reason, we would
welcome clarification on the manner in which the organisations deemed
“representative of interests substantially affected by the proposals” would be
identified by Ministers to participate in consultation.
CHILDREN 1ST is particularly concerned by the implications of Section 21.3 of the
Bill, which could potentially enable the Government to forego consultation with
stakeholders, the general public, and the concerned public body itself, provided
that, “before the day on which this section comes into force, any consultation was
undertaken which, had it been undertaken after that day, would to any extent have
satisfied the requirements of this section”. Although parliamentary approval of the
Minister’s order would still be required in these exceptional cases before any
orders could be enforced, CHILDREN 1ST is not satisfied that this represents
sufficient legislative review, particularly where changes affecting the core value
and functions of a public body are being considered.
While CHILDREN 1ST appreciates the efficiency impetus behind these ordermaking proposals, we feel that the cost of this legislative short cut to the
democratic process is not commensurate to the likely cost-saving benefits.
CHILDREN 1ST would therefore welcome amendments to Sections 20-21 of this
Bill to better ensure that stakeholders’ views, including child and young person
stakeholders where a relevant public body is concerned, are consulted upon,
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irrespective of whether a similar consultation has already been undertaken prior to
this Bill’s passage.
•

Whether the proposals in Parts 4 and 5 of the Bill are consistent with
the five guiding principles recommended by the Crerar Review of
public focus, independence, proportionality, transparency and
accountability?

CHILDREN 1ST views the creation of these two new scrutiny bodies as a potential
and welcome opportunity to reassert the importance of placing service users’
voices and experiences at the heart of any quality assurance system. This is
something CHILDREN 1ST strives to do throughout our work on a daily basis.
From a child care and protection perspective, CHILDREN 1ST believes that the
proposals in Parts 4 and 5 of this Bill represent a positive and welcome opportunity
to reduce inspecting activity and increase reliance on self-evaluation backed up by
proportionate inspecting as described by the new phase of HMIE Inspections.
CHILDREN 1ST is pleased to note that the Bill proposes to remove some of the
barriers to joint inspection and operation making it easier for all scrutiny bodies to
cooperate and work together to inspect integrated services. We support the
intended aim of this legislation to establish new scrutiny bodies that are more
flexible, with powers to develop and publish standards and outcomes which will be
instrumental toward this end. We also hope that the new bodies will build on the
beneficial arrangements that the existing bodies currently have in place for
involving service users and carers in their work.
CHILDREN 1ST has some concern regarding the amount of cohesion and
integration provisioned for in the creation of SCSWIS and HIS. Our concern is that
rather than creating a cohesive system of scrutiny, the Bill’s proposals may merely
have succeeded to combine together the existing functions of the different social
care and healthcare bodies without taking sufficient care to ensure complete and
effective integration of the bodies’ respective systems and processes. For
example, complaints can still be made about care services and about SCSWIS
itself, however, not about any other part of the system. Another example is that
enforcement powers are available to SCSWIS in respect of care services, but not
to any other part of the system, which reflects the existing situation within the Care
Commission and SWIA. As a result of the insufficient cohesion and integration
provisioned for in the creation of SCSWIS and HIS, CHILDREN 1ST is left to
conclude that Parts 4 and 5 of the Bill represent more of a missed opportunity than
a plausible realisation of the Crerar Review’s five guiding principles.
CHILDREN 1ST is also concerned that the Bill has not taken the opportunity to
expand the new bodies’ authority or remit to other areas of identified concern. For
example SCSWIS and HIS will have no clout in promoting good practice or indeed
insisting on improvements in commissioning and procurement processes even
where these adversely affect service users.
Other CHILDREN 1ST recommendations regarding Parts 4 and 5 of the Bill include
the following:
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•

•

•
•
•

CHILDREN 1ST is concerned that the proposals regarding how inspections
ought to be carried forward may risk becoming overly preoccupied with
“process”. Instead, these proposals could be strengthened with an
increased emphasis on “outcomes”.
CHILDREN 1ST would welcome assurances that the new SCSWIS will be
more effective than the old bodies in terms of how relevant they were to
normal business and how supportive and sympathetic they were in
approach to their task.
CHILDREN 1ST is concerned that the Bill does not extend the 'duty to cooperate' to local authorities, which would in turn reduce the burden of
scrutiny.
CHILDREN 1ST acknowledges that the efficacy of the new arrangements
will depend on how quickly the staff can adjust to their new joint
responsibilities.
CHILDREN 1ST would welcome further clarification on the noted absence of
any reference to the national care standards in Parts 4 and 5 of this Bill.

Rachel Brubaker,
Policy and Information Officer,
CHILDREN 1ST
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Association for Mental Health
1. SAMH
SAMH is Scotland’s leading mental health charity and is dedicated to mental
health and wellbeing for all. SAMH provides both direct services and an
independent voice on all matters of relevance to people with mental health and
related problems.
SAMH has over 80 services throughout Scotland which address a range of
individual needs. Our services support people who have experience of mental
health problems and other forms of social exclusion including homelessness and
addictions.
SAMH promotes the development of legislation, policy and practice that is based
on the real life experiences of people with mental health and related problems and
respects their human rights.
2. GENERAL COMMENTS
SAMH welcomes moves to help simplify and improve the landscape of Scottish
public bodies. However, the Public Services Reform Bill also presents risks and
challenges which must be addressed.
Initial decisions to take the functions of The Mental Welfare Commission (MWC)
into the Bill have at this stage been removed. SAMH understands that the
intention is to bring forward proposals in relation to the MWC at Stage 2. At this
stage we would reiterate that the MWC is not a scrutiny body, it is an independent
rights based body set up to safeguard the interests of individuals with mental
health problems. It is essential that this independence is not compromised and
SAMH would oppose moves resulting in any diminution of the MWC’s purpose or
function.
The implementation of this Bill could enable common approaches to standards
and assessment across all healthcare services. However, consideration must be
given as to what these standards and assessments might entail and how we can
best ensure that those using services are placed at the heart of any changes
which affect them.
3. SPECIFIC COMMENTS
1) Overall policy objectives: in particular, whether the Bill is likely to achieve
its overarching purpose
The Bill seeks to bring together bodies with similar skills, expertise and processes
in order to create a government which is better able to achieve its core functions.
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In the development and delivery of publicly-funded services, government along
with voluntary and community sectors have distinct but complementary roles.
There is added value in working in partnership to common aims and objectives
and, while the public and voluntary sector have different forms of accountability
and are answerable to a range of stakeholders, common to both is the need for
integrity, objectivity, accountability, openness and honesty.
The Concordat and the subsequent development of Single Outcome Agreements
mean that local authorities now have much greater autonomy in funding voluntary
organisations. SAMH’s contribution to publicly-funded services is predominantly
facilitated through the commissioning process. However, there is a gap between
central government policy and the reality of the funding situation, particularly in
respect of funding by local authorities and the NHS.
Few charities are able to obtain full cost recovery whilst grant giving charities seek
to fund ‘additional’ provision as opposed to ‘basic’ services; which they feel should
be the responsibility of the State.
SAMH has serious concerns about the sustainability of charities subsidising public
services, and the impact of this on the services concerned as well as on the
voluntary sector as a whole. Charities and other voluntary organisations may be
using up reserves in order to bridge funding gaps in public service delivery, which
is unsustainable and potentially harmful in the long term.
The distinctive skills, expertise and experience of the voluntary sector risks being
lost through contracting with public authorities which can be inflexible, with
bureaucratic commissioning processes and unrealistic service specifications.
There can also be a clash of cultures and misunderstanding between the public
and voluntary sectors, and there remains a need to educate public sector staff
about the nature and role of the voluntary sector.
The voluntary sector is an essential component of any society which aims to be
truly democratic and socially inclusive. Voluntary organisations make a major
contribution to ensuring the meaningful involvement of service users in the design
and delivery of services, provide advice and information and act as advocates for
people who have no voice. It is absolutely essential that the voluntary sector’s
involvement in public service delivery be driven by their mission and not by funding
opportunities or government policy.
The question of whether, in light of the current financial situation, this is the
appropriate time to be pursuing both the Bill in particular and the wider public
services reform programme, must be considered in light of the situation outlined
above. Similarly, the success of the Bill in meeting its overall policy objectives will
depend largely on whether the concerns raised above are afforded due
consideration in relation to the Bill, and meaningfully addressed.
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2) Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a “public sector landscape and public
sector functions that are proportionate, responsive and efficient.”
SAMH fully supports the overarching aim of these order-making powers specifically to improve the exercise of public functions and remove/ reduce
burdens in the public, private and voluntary sectors.
The consultation states that the changes delivered through the Scottish
Government’s Simplification Programme to date, and those set out within the Bill,
will deliver only part of the Government’s commitment to reduce the number of
public bodies and that further changes will be delivered without the need for
legislation.
The powers make provision for modifying, conferring, abolishing, transferring, or
delegating any function of a large number of persons, bodies and office holders.
This includes transferal from an existing body to a new body established under the
power. An example given is the facilitation of the transfer of functions should
Ministers decided to move existing tribunal functions into a new Scottish Tribunal
Service.
SAMH is clear that order-making powers must not be used to diminish or remove
any existing protections from individuals or organisations. In particular, SAMH is
concerned that these powers extend to cover the Mental Welfare Commission and
the Mental Health Tribunal for Scotland.
It is true that there may be situations where necessary improvement is delayed
until a suitable primary legislative opportunity arises, or where a change is not
taken forward as it may not merit the procedure of a full Bill. These powers could
potentially provide the Government with the opportunity to consider organisational
changes and to respond to issues such as duplication, bureaucracy and overlap
through proportionate arrangements.
However, the proposed powers also entail potential risks which must be taken into
account. While primary legislation may not be appropriate every time changes
need to be made to a statutory body, Statutory Instruments and other forms of
delegated or secondary legislation are subject to less scrutiny and there is
normally little public awareness about the changes being made or opportunity for
comment and consultation.
In order to create a public sector that is proportionate, responsive and efficient, the
said powers must be accompanied by the appropriate levels of scrutiny. The Bill
sets out provisions requiring certain information to be included within the
explanatory document accompanying any statutory instrument made under the
power.
This document must confirm the consultation undertaken on the
proposals, as well as any representations received and changes made in
response. It is essential that consultation takes place where the views of services
users and stakeholders are taken into account and taken seriously. This is the
only means by which the proposed powers will establish a public sector which is
truly proportionate, responsive and efficient.
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3) Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that users of
public services are better involved
SAMH believes that the needs and views of service users should be placed firmly
at the heart of any changes involving public services. We would like to see a
situation where service users are empowered to determine their own needs and
‘outcomes’ and where providers are able to respond appropriately with
innovatively designed services.
Traditionally, the people who use health related services have often been ‘done to’
and their views and rights have either not been considered, or asked for and then
ignored. Many have been treated with a lack of dignity and respect, including not
being told their diagnosis, and have not been given adequate information about
the treatments, services and support they receive. Service users must be fully
involved, so far as they are able to be, in all aspects of their assessment, care,
treatment and support. They should also be provided with the information and
support necessary to enable them to participate fully.
SAMH greatly welcomes the proposed duty of ‘user focus’, requiring bodies to
make arrangements to secure and demonstrate continuous improvement in ‘user
focus’ in their work. This duty could help embed a culture of ‘user focus’ within
provider organisations and promote consistent approaches across the public
sector.
There are currently a number of theories underpinning service user involvement.
Official guidance in this area has traditionally treated service users more as
consumers of services rather than active citizens; this may be particularly true of
public services. The voluntary sector has a long history of considering the needs
of service users when planning and delivering services and of seeing them as
individuals with rights. SAMH believes that the public sector should seek to proactively engage with voluntary organisations in this area.
SAMH also has concerns that current resource constraints and other drivers for
public service reform are creating a situation whereby personalised support is
being afforded increasingly less priority.
As a service provider, SAMH is subject to a range of assessment and scrutiny
processes. The voluntary sector fully recognises that receipt of public funds
carries with it responsibilities to the funding body and to the public.
Any
legislation which streamlines scrutiny (without having an adverse effect on the
quality of service provision) and prevents duplication for providers is welcome.
However, there should be greater clarity as to what a quality service consists of.
If greater weight is placed on pre-specified input standards than personalised
services and outcomes, we risk stifling the capacity of the voluntary sector to
innovate and place service users at the heart of the services they use.
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4) Whether the proposals in parts four and five of the Bill are consistent with
the five guiding principles recommended by the Crerar Review of public
focus, independence, proportionality, transparency and accountability
The establishment of new improvement and scrutiny bodies is intended to provide
a stronger emphasis on achieving better outcomes, as well as supporting service
improvement by enabling integrated scrutiny. SAMH believes that there is a need
to ensure consistency in the scrutiny of social care, social work, and healthcare
services, across the public, private and voluntary sectors.
SAMH fully supports the stated guiding principles for external scrutiny; public
focus, independence, proportionality, transparency and accountability. It is
important that scrutiny bodies work together to support improvement and that the
skills and expertise existing in the current bodies is brought together, not
duplicated, diluted or lost.
This would also be a good opportunity to create a central repository of core
information for each provider that regulators, local authorities and other
government bodies can access. This would prevent multiple requests for the same
- or very similar - information, which can be a considerable drain on providers’
resources.
Current scrutiny processes often rely too heavily on measuring input-based
compliance and the views of professional staff; as opposed to the views of people
who are actually using services and progress in achieving the outcomes that are
important to them. This Bill states a clear intention to focus on better outcomes
for individual service users, their carers and families.
SAMH believes that
consideration needs to given as to what is meant by ‘better outcomes’; this is
something which must be agreed collaboratively between providers, scrutiny
bodies and people who use services.
In order to support continuous improvement the new bodies should actively seek
to promote effective partnerships, and consider ways to improve communication
between the sectors. This would go far in ensuring public focus, independence,
proportionality, transparency and accountability. Improving consultation and
communication should be a key component of this Bill.
The Bill states that Scottish Ministers are being given the power to modify key
definitions including the category of services (e.g. care home, housing support).
While SAMH agrees that this should mean any future changes in this area can be
introduced quickly and flexibly, we would still expect an extensive consultation
process to be carried out with providers, service users, etc.
The Bill also states that persons seeking to provide a care service must apply to
the new body, Social Care and Social Work Improvement Scotland (SCSWIS), for
registration of the service. SAMH believes that this must be done through a
simple transfer, or transition process, in order to minimise the burden on providers
who already have multiple registrations.
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SCSWIS and Healthcare Improvement Scotland (HIS) will be required to establish
suitable procedures for dealing with any complaints made to it about regulated
services by service users, their relatives or advocates or staff. The perceived
independence of the Care Commission has been important in assuring those
wishing to raise a complaint that there was no conflict of interest between their
rights being upheld and the demands of being part of any statutory body. It should
be made absolutely clear how complaints will be dealt with and by whom. Steps
should be taken to ensure that service users and carers are able to access the
complaints system and have confidence that they will be treated fairly.
A further point is that, regardless of any decisions taken in respect of the MWC,
where SCSWIS and HIS are involved with mental health services, they must take
full responsibility for this aspect of their role, and not see it as a function somehow
outwith their remit. Both SCSWIS and HIS must also possess the necessary
knowledge and expertise to perform this function to the highest possible standard.
CONCLUDING COMMENTS
If the proposals in this Bill are implemented correctly, and the wider issues are
addressed, then it could go far in harmonising activities, avoiding duplication, and
ensuring co-operation and greater efficiency in the delivery of public services.
In order for this Bill to meet its objectives, those using services as well as
providers across all sectors must have the opportunity to influence the design and
commissioning of services, engaging in positive dialogue with commissioners,
procurers and regulators at an early stage.
It is essential that the needs and views of the beneficiaries of the voluntary sector
remain at the heart of what it does, and that the skills and expertise of the
voluntary sector can be used across all sectors in the delivery of services.
Aidan Collins
Influence and Change Officer
SAMH
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Public Services Reform
(Scotland) Bill: Stage 1
14:01
The Convener: A genda item 2 is the
continuation of evidence taking on the Public
Services Reform (Scotland) Bill at stage 1. I
welcome to the committee Martin Docherty, policy
and res earch officer at West Dunbartonshire
Council for Voluntary Services; Anne Houston,
st
chief executive of Children 1 ; and Carolyn
Roberts, research and influence manager at the
Scottish Association for Mental Health.
I will start by asking a general question. We
have heard a range of evidence over the past five
weeks on whether t he bill as it stands will indeed
reform public services. It would be useful for the
committee if you commented on whether the bill
has the potential to reform the public services t hat
are used by the people you represent.
Carolyn Roberts (S cotti sh Association for
Mental Health): The bill has the pot ential to
reform public services. Our submission outlined a
number of conc erns with the bill, whic h have been
reflected by some of t he ot her organisations from
which you have taken evidence. We welcome
much of what the bill proposes in respect of
reducing the burden of scrutiny, and we hope that
it will do what it aims to do in respect of ensuring
that organisations are subject to fewer inspections
without there being a reduction in the quality of
services that are provided. We have concerns
about the order-making powers and particularly
about the Mental Welfare Commission for
Scotland, which I hope we will have the chance to
consider later, and about the context in which
voluntary organisations operate, which is different
from the context in which statutory services are
provided.
The Convener: Can you expand furt her on the
context?
Carolyn Roberts: Yes. In our submission, we
mentioned the context in which SAMH and many
other voluntary organisations operate in res pect of
commissioning servic es, retendering s ervices, the
lack of funding and, indeed, the cuts in funding
that we are experiencing. SAMH, along with all
voluntary organisations, strives to provide quality
services—and we succeed in doing so—but when
we lose funding it makes it more diffic ult for us to
meet quality standards that are set by scrutiny
organisations.
st

Anne Houston (Children 1 ): Broadly, Children
1 also welcomes the overall aims and principles
of the bill. Like SAMH, we expressed a number of
concerns in our consultation response. Our two
st
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major concerns are first, the fact that the
Commissioner for Children and Young People in
Scotland appears in schedule 3 of the bill, and
secondly, the issue that Carolyn Roberts
mentioned
around
commissioning
and
procurement and how that fits within the new body
social care and social work improvement Scotland.
Our concern is that t he s ame level of scrutiny and
enforcement should apply from the c ommissioning
stage to the inspection and scrutiny of the services
that are deli vered, because the proc ess has a
significant impact on service users from the
commissioning stage onwards.
The Convener: I think we will come back to that
subject in questioning. Mr Docherty, do you wish
to comment?
Martin Docherty (West Dunbartonshire
Council for Voluntary Services): I agree with
Carolyn Roberts and Anne Houston that the theory
of the bill is good and welcome, but the issue is
how it is implemented through local authorities and
community planning partnerships and whether
other volunt ary organisations will have equal
access to the procurement and c ontracting
process. It is about the voluntary sector being
equal to public authorities; it is not about saying
that the voluntary sector is any better or worse
than public authorities. We need t o have a level
playing field when it comes to accessing cont racts.
That has not been the experience of many of our
user groups.
Linda Fabiani (Central Scotland) (S NP): My
question leads on from that. Martin Docherty ’s
submission refers to volunteering, commissioning
and procurement and so on, and states that real
public sector reform would be reliant on the
“Recognition of community and volunteering involvement in
service delivery … Acceptance of complexity of
relationships in service delivery … Robust political
leadership for change … Incentives to deliver … censure
mechanis ms”.

Will you expand on some of that? It strikes me that
although we have heard that things have been
improving over the past few years in relation to
community planning partnerships, we ha ve not yet
achieved parity of esteem or parity of treatment of
the voluntary sector in the provision of services.
Martin Docherty: The picture is patchy in
different parts of the country. As a third sector
interface, we have had support from the pres ent
and previous local administrations in promoting
the volunt ary sector and the work that it does in
our area. Nevert heless, I assume from what I hear
from other areas that the approach there is not as
robust or proactive as it is now becoming in West
Dunbartonshire. It has taken a long time to get to
that point; there has been a lot of cross-party
support to try to move the process forward. That
has just been our luck. I do not want to speak out
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of turn, but things could not have got any worse.
We had robust support at different levels from
across the political spectrum and things are now
slowly improving. Given what I hear, I can only
assume that things are not improving at the same
rate in the rest of the country.
Linda Fabiani: Who do you think the robust
political leadership has to come from in the first
instance?
Martin Docherty: In community planning,
political leadership definitely needs to come from
community planning boards themselves. It is not
party-political leadership but managerial political
leadership that provides the focus that is needed
to deliver the outcomes that people require.
Linda Fabiani: Do those who provide that
robust political leadership recognise that there is
parity
of service
among
the
volunteer
organisations and the directly employed council
services?
Martin Docherty: You have hit the nail on the
head. It is about recognising the employees in
voluntary organisations, not necessarily the work
that is undertaken by volunteers who are on
management committees
and
who
have
fundamental responsibility for financial decisions. I
do not think that there is parity in that at the
moment —sometimes I do not think that those
volunteers have parity with their own members of
staff either.
Jackie Baillie (Dumbarton) (Lab): I want t o
develop Linda Fabiani’s point. I seek y our view on
what implementation is reliant on. In quoting your
submission, Linda Fabiani stopped tantalisingly
short of the “Reviewing loc al government” bullet
point. Can I entice you to expand on that?
Martin Docherty: Was that about reorganisation
of local government? E veryone cowers under the
table.
Jackie Baillie: You did not say “reorganisation.”
Martin Docherty: We were trying to say that
local government has to recognise t he cross boundary work that it can do not only with othe r
public bodies but with voluntary organis ations
throughout the count ry. If moneys are not infinite,
work has to be outcome and focus led. The
volunteers on t he ground whom we work with on a
daily basis want moneys to be used in the best
way possible. They are not really interested in who
delivers that. I say that from a voluntary sector
perspective. We do not want to say that we are the
best thing. We acknowledge that we are not but,
like everyone else, we can provide good and bad
things in relation to public service.
Jackie Baillie: I will turn to the more general
subject of order-making powers, which was
touched on earlier. We have taken a lot of
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evidence on section 2 and schedule 3. Are the
proposed order-making powers proportionate to
the job at hand?
st

Anne Houston: Children 1 is concerned wit h
Scotland’s Commissioner for Children and Young
People, because that is the body that most relates
to the people with whom we work. A huge amount
of work went into the consult ations on setting up
the commissioner’s office. Not only was that a long
and involved process, most important, it involved
direct consultation with children and young people.
One of the things that children and young people
said loudly during that process was that SCCYP
had to be a completely independent body. We
know not only from the children and young people
with whom we work but t hrough running ChildLine
that children are not oft en inclined to come to
organisations that are seen to be Government or
establishment, however that might be described
from a child’s
perspective. Hence, the
commissioner’s independence was vital. One of
our concerns about SCCYP appearing in schedule
3 is the potential for that body to be changed
radically without any recourse t o the children and
young people to whom, as far as we are
concerned, the body belongs.
Carolyn Roberts: I agree. SAMH is particularly
concerned about the Mental Welfare Commission
for Scotland. As you k now, earlier this year, it was
announced that the commission would be merged
with other bodies. That came out of nowhere, as
far as we could see—there had been no
consultation or discussion—and that context
makes us anxious about the commission
appearing in schedule 3. As far as we can see, its
role could be substantially amended or it could be
abolished without consultation, discussion or the
opportunity for people who trust it as an
independent body that is genuinely interested in
securing their rights to influence the outcome.
We are also concerned about the Scottish
Human Rights Commission appearing in the list
for similar reasons.
Jackie Baillie: The propos als on t he Mental
Welfare Commission were withdrawn and we
anticipate that they will reappear at stage 2. Can
you enlighten us on the direction of travel?
Carolyn Roberts: I am not sure about that. We
expect some amendments to be proposed at
stage 2 and we await them with interest. We
responded to the consult ation on the commission,
expressing the concerns that I have just set out.
James Kelly (Glasgow Rutherglen) (Lab): I
will ask about the scrutiny proposals, specifically
those on user focus. We heard from Professor
Crerar that an important aspect of the bill is that it
will place a duty of user focus on bodies. However,
other wit nesses, including the Law S ociety of
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Scotland, have said that that is not appropriate for
certain public bodies. I am interested in the
witnesses’ views on that. In particular, I am
interested in what Carolyn Roberts has to say on
the Law Society’s position that t he Mental Welfare
Commission should not be included in the user
focus proposals.
14:15
Carolyn Roberts: We welcome t he proposal for
a user foc us duty. Servic e users should clearly be
at the heart of service scrutiny. Services are
provided for their users, who should have the
opportunity to influence and be part of scrutiny and
to influence the services thems elves.
I am aware of the Law Society’s concerns,
particularly in relation to the Mental Welfare
Commission, but our view is that t he commission
has a duty to have a focus on service users and
that, by and large, it already fulfils that duty. It
works well with the people who use it. In general,
we hear good feedback from people who have
asked the c ommission for help. I do not see a
contradiction.
Our response to the separate consultation on
the commission’s governance emphasises the
need for users to continue to be involved in the
commission’s day-to-day operations.
Anne Houston: The aim of the bill and of the
merger of scrutiny bodies is to improve outcomes
for service users, whoever they are. I would go as
far as to say that, without consulting, it would be
difficult to establish what those outcomes are and
whet her the organisations meet s ervice users’
needs, so we welcome the inclusion of the user
focus duty in the bill. At times, perhaps, we all
need a bit of help to remember to take users as
seriously as all the other people who are consulted
in the scrutiny process.
Martin Docherty: The user focus duty is
welcome. It concerns me that any public body
would not want such a duty. Many users of mental
health services are also volunt eers in local
organisations, and I would be concerned if they
were unable t o influence t hose organis ations’
design and scrutiny processes.
Joe FitzPatrick (Dundee West) (S NP): I want
to return to the order-making powers and find out
what the conc erns are. If it was clear that the
powers could be used only to improve the ex ercise
of public functions and that such changes could be
made only wit h full statutory consultation and a
proper parliamentary process, would that alleviate
the concerns? Is t he problem the lack of clarity,
given that, perhaps rightly, people always assume
the worst?
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Anne Houston: In a way, that goes back to the
previous question about consultation with
important stakeholders. My understanding is that
there would be consultation wit h stakeholder
representatives—that is, with representative
organisations—rather than with stakeholders
themselves, and that there would be limited
debate and discussion in the Parliament. The
Parliament might not have a full debate on
something that could involve a major change to an
important body that was set up through a detailed
consultation process.

Jeremy Purvis: It is worth noting that the
commissioners did not find it difficult to answer
that question. They told the committee that t hey
would have said that such order-making powers
should not appear in the bill.

I suppose the ans wer is that it would depend. I
cannot anticipate at the moment how that would—

“The Finance Committee w ill be inf or med of this w ork to
enable it to separately take evidence on the matters
referred to above.”

Joe FitzPatrick: If it was clear that stakeholders
would be consulted, would that go some way to
alleviating concerns ?
Anne Houston: To be honest, it would depend
on what else surrounded that.
Carolyn Roberts: I agree. Our concern is that
there is not always agreement about what
improvement is. A measure might be intended to
improve something, but not everyone will see it as
an improvement. As Anne Houston said, without
having a specific proposal in front of us, it is
difficult to give a definitive view. The order -making
powers caus e a lot of peopl e quite legitimate
concerns.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I assume that no member of
the panel had an opportunity to give the
Government their views before the bill was
published. Were any of you consulted?
Carolyn Roberts: No.
Martin Docherty: No.
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My next question is on the possible inclusion of
the Mental Welfare Commission for Scotland. In
July, John Swinney told us that our committee
would be informed separately of the results of the
consultation over the summer. An annex to his
letter includes a position paper from the mental
health division team, which states:

However, the committee has not been provided
with that information. Has the c onsultation on the
inclusion of the Mental Welfare Commission been
concluded?
The Convener: Just for clarity, what was that
consultation on?
Jeremy Purvis: The consultation was on the
possibility of amendments at stage 2 to bring the
Mental Welfare Commission wit hin the scope of
the bill.
Carolyn Roberts: The consult ation closed
about two weeks ago, so I expect that we will see
the results of it reasonably soon.
David Whitton (Strathkelvin and Bearsden)
(Lab): I want to ask Ms Roberts about a couple of
points in her s ubmission that intrigue me. The
SAMH submission states:
“This w ould also be a good opportunity to create a
central repository of core information for each provider that
regulators, local authorities and other government bodies
can access.”

Jeremy Purvi s: If you had been consulted,
would you have said that the order-making powers
should not be included in the bill?

Will you explain your thinking behind that? Can
you give ex amples of the duplication that causes
so many problems?

Carolyn Roberts: We would probably have said
something similar to what we say in our
submission. We would have ex pressed the view
that the order-making powers seem to provide
ministers with a lot of power to effect a great deal
of change—possibly quite significant change —
without being subject to the kind of scrutiny that
might be expected.

Carolyn Roberts: Our thinking is that the bill
presents an opportunity to try to reduce some of
that duplication. We are asked for the same
information from the Scottish Commission for the
Regulation of Care and from local authorities,
which require information for the purposes of
contract compliance and bec ause we are required
to be on an approved provider list for every area in
which we provide services. Other funders, such as
national health servic e bodies and Jobcent re Plus,
also ask for similar information. By and large,
those organis ations ask for the same information
in a slightly different format. That is a fairly small
practical point, but we would be saved quite a lot
of hours putting information toget her if the
information was held in a central repository.

Anne Houston: I find that quite difficult to
answer. The question feels hypothetical, so it is
hard to know how it might have been present ed in
a way that could have produced a clear yes or no.
st
Our perspective at Children 1 is inevitably quite
specific to the effect of the bill on Scotland’s
Commissioner for Children and Young People,
which deals with our area of work. I have made
quite clear what our view is. To be honest, I find it
hard to answer that question.
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David Whitton: I guess from the nodding heads
of other panel members that their experience is
similar.
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Martin Docherty: Community planning c ould
assist with that process if each community
planning partnership across the country agreed on
a process that was easier for volunt ary
organisations to access. There would then be one
identified place from which organisations could
access information locally. If the issue cannot be
dealt with at national level, local partnerships
could at least provide one way of dealing with it.
David Whitton: Does Ms Houston have any
views on that?
Anne Houston: I agree with what has been
said. Monitoring information is required in many
different formats. Given the amount of time that is
spent on dealing with such requests rather than on
delivering services, it would be helpful if such
duplication were reduced significantly.
David Whitton: Ms Roberts’s submission also
states:
“SAMH has serious concerns about the sustainability of
charities subsidising public services”.

Does that relate to that information-gathering
system? Will you explain that a bit more?
Carolyn Roberts: That relates more to my initial
point about the current funding situation in which
many voluntary organis ations such as ours fin d
themselves. Voluntary organisations generally
struggle to secure full cost recovery in the services
that we provide. They regularly find themselves
with the choic e of either subsidising a service or
closing it because the funder is unable or unwilling
to provide the full funding.
The Convener: Would anyone else like t o
comment?
Anne Houston: From our perspective, the issue
st
is interesting, because we in Children 1 have a
clear policy, whereby it is our intention, wherever
possible, to use volunt ary funds to bring added
value to services that are funded. However, the
purpose of that is to be able to offer innovative
new services and provide added value. I agree
with what has been said about the importance of it
being possible, at least, for volunt ary sector staff
to have similar salary ex pectations to those of
local authority sector staff who occupy similar
posts. The position is slightly different in that we
see ourselves not necessarily subsidising services
but offering something additional and different. We
wish to still be able to do that. That gives us an
independence that enables us to speak out on
behalf of the service users with whom we work.
However, where there is a clear contractual
arrangement, we look for the same kind of costs.
Martin Docherty: There needs to be clear parity
in accessing contracting and procurement,
although I would not necessarily agree with what
has been said about salary scales, especially
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when one is working with volunteers, who often
provide public s ervices, or manage large and
robust organis ations, free of charge. Money is a
governance issue and it is for organisations to
discuss it internally. I do not think that we should
consider the issue in relation to the bill.
David Whitton: I have a further point, whic h
relates t o M r Docherty’s submission. Under the
heading “Organisational Consolidation”, you say:
“the exper ience of the majority of community and
volunteering organisations has been negative in aspects of
relationships not necessarily w ith politicians”—

thankfully—
“but w ith the mechanis m of the government bureaucracy
across administrations”.

I had hoped that if the bill was to do anything at all,
it would do away with s ome of the bureaucracy. I
give you a chance to amplify the bullet points that
follow that paragraph, which deal with the
organisational change that you would like to see.
Martin Docherty: We were trying to say that
there is a range of skill levels across the sectors
that deliver public services. We are glad that the
bill is about public servic e reform as opposed to
public sector reform. In that sens e, it gives us a
great opportunity to tackle the differing skill levels
across the spectrum of public service delivery
agents. We might need to invest more in
improving management skills, because we
sometimes find a great deal of duplication as a
result of people doing something not necessarily
because it is needed, but becaus e they think that it
just needs to be done. I might be going out on a
limb in saying so, but that wastes a lot of finances
and time, and results in money being taken away
from front -line services and put into back-room
services instead. Skill levels need to be improved
across the sectors.
David Whitton: I have a final point. In the
following paragraph, you say:
“Additional clar ity on w hat a social service is w ould be
welcome”.

Will you amplify what you mean by that?
Martin Docherty: Elements of chapter 2 of part
4 give the idea that social services are delivered
by paid employees, and do not rec ognise those
organisations that are neit her incorporated nor
formal, but which deliver a range of public services
off their own bat and are not seen as active
organisations because they do not shout about it.
While people outside the local area might not
know about them, they still deliver social services.
My fear is that the bill might have a negative
impact by introducing a monitoring and evaluation
process for such organisations. A similar situation
arose around charities regulation, when we found
that we had a range of charitable organis ations
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that should never have been charities in the first
place.

provided a level playing field for everyone who
delivers public services. More duplication would
certainly not be welcome.

14:30
Gavin Brown: In his review, Professor Crerar
identified five guiding principles of scrutiny: public
focus, independence, proportionality, transparency
and accountability. Do areas of the bill appear
deficient when t hey are measured against those
principles, leaving aside the issues that you have
already identified?

Anne Houston: It would very much depend on
what the body looked like and whether t here was
true int egration or just a great many different
approaches under one heading. A single body
could support the integration of service delivery —I
guess that that is where we are all headed—but
that would depend on whether the approac h was
really aimed at integration.

Anne Houston: I am not sure how clear it is
from the bill that bringing toget her the scrutiny
bodies will lead to genuine integration of services,
rather than just a merger of back-office functions.
If we are to satisfy the principles of accountability
and transparency—indeed most of the five
principles—it is important that there is true
integration, which reduces the potential for
confusion among servic e users about what they
can expect from an organisation and brings a
shared ethos and culture to organis ations.

The Convener: If the wit nesses have no final
comments, I draw this part of the meeting to a
close. I thank you all for coming and for your
expert evidence, which will help the committee.

I have been involved in mergers and I have
looked at the research, and it is clear t hat mergers
fail when ethos and culture are not got right,
because a great deal of attention has not been
paid to them and it is not clear to people what they
can expect. We hope that there will be true
integration, rather than just a merger in the
negative sense of the word.
Martin Docherty: I agree. Much in t he bill is t o
be welcomed, but we will know whether it brings
about real change only when it is implement ed.
Our only hope is that any moneys that are saved
will be ret urned to public service, to deliver
services on the ground. However, that is
completely out of our control.
Carolyn Roberts: I agree with the other
witnesses. We will be able to judge whether the
bill satisfies the Crerar principles when it is
implemented. Regulations might shed more light
on that. Will service users and stakeholders be
involved in developing the outcomes against which
bodies will be assessed? We will be looking for
answers to such questions.
The Convener: What are your views on the
case for a single scrutiny body along the lines that
Crerar recommended?
Carolyn Roberts: We have not taken a position
on that; we have focus ed on the proposals in the
bill. We would not necessarily be against the idea
of a single scrutiny body, but we would want to
consider detailed proposals before reaching a
position.
Martin Docherty: I do not want to speak for my
board of directors, but I think that we would
welcome a process that was more robust and t hat
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14:35
On resuming—

Public Services Reform
(Scotland) Bill: Financial
Memorandum
The Convener: The next item is evidenc e from
the Scottish Government’s bill team on the
financial memorandum to the Public Services
Reform (Scotland) Bill. I remind t he committee
that, although other committees are c onsidering
the policy of certain areas of the bill at stage 1, the
Finance Committee is responsible for examining
the entire financial memorandum.
I welcome to the committee Nikki Brown, who is
the deputy director of the creative Scotland
division of the Scottish Government; Colin Miller,
who is from the public bodies policy division; Mike
Neilson, who is the director with res ponsibility for
the simplification programme; Shane Rankin, who
is head of the scrutiny bodies project team; and
David Reid, who is assistant director of financ e.
I invite our witnesses to make an opening
statement. Who wishes to do so?
Mike Neilson (Scotti sh Government): Thank
you, convener. I will be very brief.
The financial memorandum sets out details of
the costs and savings that relate directly to the
provisions in t he bill. We are t alking about overall
costs of around £10 million and savings of around
£13 million in the period to 2013-14; and on-going
savings of around £3 million each year aft er that.
We have t ried to ensure that the financial
memorandum is consistent ac ross the whole
range of bodies and changes, and we are pretty
confident about the overall figures that are
involved. However, it is worth identifying three
general issues. First, we are at different stages in
the process of c hange for the different bodies, so
we can be more certain about the figures for some
bodies than for ot hers.
Secondly, we cannot be sure at this stage in the
process about some of the issues that will have an
impact on the financing. Some of the
harmonisation costs in relation to staffing, for
example, will become clear only when we know
which people will be doing what, once the whole
business model has been developed.
Thirdly, it is quite difficult to distinguish wit h
certainty bet ween costs and savings that arise
directly from the bill, and those that are linked to it.
For ex ample, in the context of scrutiny, there is a
relationship between the structures for scrutiny on
the one hand, and the scope to move to a more
streamlined approach to scrutiny on the other. We
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would say that some of the gains from a more
streamlined approach can be achieved only by
making some of the structural changes that are set
out in the bill.
Those are general comments; we are happy t o
take questions.
The Convener: Just to give us a flavour of what
actually happened in relation to the bodies, what
consultation took place with the Scottish
Commission for the Regulation of Care and the
Social Work Inspection Agency, for example?
Shane Rankin (Scotti sh Government Primary
and Community Care Directorate): There was
no formal consultation in relation to the provisions
around the new social care and social work
improvement Scotland body. Much of the impetus
for the changes and the creation of the new bodies
came from t he Government’s response to the
Crerar review, on which there was extensive
consultation and engagement over an extended
period. The decision to incorporate the provisions
for that new body in the P ublic Services Reform
(Scotland) Bill was made towards the end of last
year. We had a very short timescale in which to
develop the provisions; and we had, in effect, to
draw the care commission and SWIA, and the
other bodies, directly into the work on developing
the legislation. They were clos ely involved in t hat
work, and in testing the proposals and the
propositions. A number of the bodies also
provided s econdees to the t eam, who have
work ed directly with us since then and continue to
engage with us as the work progresses.
James Kelly: I want to concentrat e on the
aspects of the financial memorandum that relate to
creative Scotland. As members recall, the
memorandum to the original Creative Scotland Bill
was an area of concern for the Fi nance
Committee.
First of all, the amended figures for creative
Scotland in this financial memorandum set out a
range of costs from minimum to maximum. Good
accountancy practice dictates that we must be
prudent and consider the higher cost scenario. In
that scenario, creative Scotland’s transition costs
would total £4.44 million and savings at the end of
2013 would come to £3.66 million, which would
mean that by the end of 2013 the organisation
would still not be making any net savings. Some
witnesses have criticised the bill’s ambitions with
regard to savings and might well cite the financial
memorandum’s provisions on creative Scotland as
an example of that. What are your comments on
that?
Nikki Brown (S cotti sh Government Culture,
External Affairs and Touri sm Directorate): As
Mr Kelly suggests, the financial memorandum sets
out a range of estimates for each component of
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the costs that make up t he overall t ransition cost.
In line with parliamentary procedures, we have
offered a maximum cost as well as a best
estimate.
If all the maximum costs come to fruition, the
overall transition cost will be around £4. 4 million.
However, the Government feels that that is quite
unlikely to happen. Some of the costs are
exclusive: if, for example, more staff are released
from the existing organisations than the 30
assumed in these costs, we would expect the
costs for voluntary early severance and volunt ary
early retirement to be higher. However, we would
also expect the level of savings made to be higher.
As a result, there is an element of uncertainty in
relation to the costs of the eventual outturn and
the situation and conditions of each affected
member of staff, which we will not know about until
later. That, in turn, leads to an element of
uncertainty about the overall level of savings.
Cert ain expected savings have not been
included in the estimates. We have explained in
the financial memorandum that we can quantify
some savings from the releas e of staff duplicating
back-offic e functions; once the two existing
organisations come together and duplication is
removed, some staff will no longer be required.
We have also ex plained in the financial
memorandum that we expect savings to arise from
streamlining of processes, but we cannot quantify
them at the moment, so they have not been
included in the estimated savings. However, we
will expect those figures to increas e.
James Kelly: One of my conc erns about the
financial memorandum relates to the fact that the
costs for voluntary early severance, which you
have just referred to, range from £0. 5 million to
£1.5 million, which is a difference of £1 million. Is
the midpoint of that range based on your
assumption that 30 staff will be released?
Nikki Brown: Yes. The estimates assume that
the head count will fall by 30. The cost of th ose
30—if that is what the figure turns out to be—will
depend on the individual situations of those
members of staff; for example, their salaries, how
long they have to go until retirement, their
individual terms and conditions and so on. As a
result, there could be a lot of variation per head.
For the purposes of the best estimate and the
maximum, we have made certain assumptions
about the average costs per member of staff and
multiplied them. However, the eventual costs will
depend on the staff conc erned.
14:45
James Kelly: So I would be right in saying t hat,
at the upper end of the costs for 30 staff, you are
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talking about write-off costs of £50,000 per staff
member.
Nikki Brown: I do not have not those figures in
front of me.
James Kelly: I am basing that on £1.5 million
being divided by 30, which is obviously £50,000.
That seems to be quite high. Maybe you can give
the committee some clarification on that in writing.
Nikki Brown: Yes—I am happy to write to the
committee. I emphasise, though, that t he fig ure
that was quoted assumes that all 30 staff who
leave the organisation will take voluntary early
severanc e or retirement. Obviously, we expect
that staff will be reduced by other means, either
through redeployment within the organisation or
elsewhere in the public sector. Voluntary early
severanc e or retirement is therefore very much the
last resort.
James Kelly: E ven so, my concern remains that
a cost of £50,000 per staff member is on the high
side. I want to go to another aspect of staff costs
in the financial memorandum, which states that
there would be a £166,000 one-off cost for
pension costs—staff who left with voluntary early
severanc e payments would have their pension
contributions met right up until retirement age.
Would that mean t hat someone of my age, which
is 45, who was retiring from Scottish Screen would
get another 20 years of pension contributions?
Nikki Brown: The conditions that would apply in
respect of individual members of staff would
depend on their serving conditions.
James Kelly:
memorandum:

It

says

in

the

financial

“The estimated cost includes an augmentation cost of
£166,000, w hich is the total one-off pay ment to the pension
scheme on behalf of ear ly leavers to meet their pension
contributions until they reach r etirement age.”

That indicat es to me that anyone leaving under
voluntary early severance will have their pension
contributions made up until they are 65.
Nikki Brown: What the financial memorandum
is not saying is that t hose are the conditions t hat
would apply to a particular departure. It is saying
that, if those terms and conditions were required in
respect of individual members of staff, t hat is the
estimated average cost. What we are not saying to
the committee is that the terms and conditions that
actually apply in respect of individual members of
staff would lead to an augmentation like that.
James Kelly: A re you saying that that
arrangement in relation to pension costs will be
judged on a case-by -case basis?
Nikki Brown: I am saying that the arrangements
governing a particular release will need to be
discussed with the trade unions, if a scheme is
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brought forward by the existing employers. They
have made cert ain assumptions about the sort of
scheme that might be in force, based on the terms
and conditions that apply at the moment, but that
is not to say that that is the arrangement that will
be reached with the unions.
James Kelly: So, there is an assumption that
the scenario might be that full pension
contributions are made. I put it to you, in that case,
that it is perhaps not the best use of £166, 000 of
public money at this time to pay what could be 20
years and more of pension contributions for
individuals who leave.
The Convener: I suggest that we are looking for
a technical ans wer; otherwise we may verge on a
political situation, which would be more for the
minister. However, do you wish to respond?
Nikki Brown: If the existing employers wis h to
make a case to the Government to run a scheme,
they will need to present a full business case to do
so, which will need to demonstrate value for
money. The point that Mr Kelly is making would
therefore be examined at that time.
James Kelly: I will push t he point about the
range of costs for creative Scotland. The
estimated costs for business and information
technology systems go from £300,000 to
£600,000. Will you give the committee an example
of what the assumptions would be on the lower
cost of £300,000 and on t he higher cost of
£600,000?
Nikki Brown: The bare minimum would be
arrangements that allowed the IT systems of the
existing organisations t o communicate with each
other so that e-mail could flow from one to the
other and so that their financial systems were
compatible. There are questions about whether
that is the best way to start an organisation, and
Creative Scotland 2009 Ltd—the limited company
that ministers set up to manage the transition—is
examining whet her t hat is the best approach or a
slightly more sophisticated solution might be
found. It might take the view that that would be for
the non-departmental public body to assess and
tackle when it comes into being.
The range of assumptions that appears in the
financial memorandum reflects the fact that it is
difficult to quantify which costs would relate to the
transition itself and which suggest an element of
betterment to the system—an element of business
improvement—t hat would not be considered a
transition cost. That is the point that Mike Neilson
made. It is not possible to be more specific until
CS 2009 completes its work on that.
Jackie Baillie: I am tempted to stay on creative
Scotland, but I will move on to the care
commission. I hear from the witnesses that there
has been involvement, consultation and close
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working on t he financial memorandum, but we
have before us a range of concerns that the care
commission and SWIA expressed. Was there such
close working?
Shane Rankin: The easy ans wer is that the
care commission’s evidence was written for it by
an official who is now on part-time secondment to
the project team.
Jackie Baillie: Will that be reflected in any
changes to your financial memorandum?
Shane Rankin: It has been reflected in changes
in approac h to the project and in the continuing
progress in developing business models for the
new bodies. The concerns that the seconded
official raises with us are addressed as the work
goes forward.
Jackie Baillie: But the financial memorandum
will stay as it is.
Shane Rankin: The financial memorandum will
stay as it is because it explains the provisions in
the bill, not the absolut e detail of how t he bodies
would operate.
Jackie Baillie: As I understand it, a lot of
experienced staff might leave SWIA rather than
become part of social care and social work
improvement Scotland. Should any SWIA staff
decide not to transfer to the new organisation, will
the same generous package as seems to be the
case with Scottish Screen—in the case of a 45year-old, an enhanc ement of 20 years’ pension
contributions funded by the public purse—be on
offer?
Shane Rankin: I was doing the calculation as
we discussed the issue and, yes, the figures in the
financial memorandum for social care and social
work improvement Scotland are broadly the same.
Jackie Baillie: Now would be a good time to be
working in those organisations.
Mike Neilson: The decision on whether to have
a voluntary scheme must in bot h cases be based
on a business case. It is suggested that a number
of people who work in SWIA might choose to get
jobs elsewhere in the Scottish Government, which
would be a bare choice and would have no
implication. That is s eparate from a decision to go
for a voluntary package if there is one.
Jackie Baillie: You are right to cost it. I am
simply acknowledging that a person could leave,
take the enhancement and get another job
somewhere else. I am keen to be clear about what
the package involves.
Shane Rankin: One of t he concerns for the
Social Work Inspection A gency is the potential
loss of staff before the new body is established, in
which case the voluntary severance package is
not relevant.
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Jackie Baillie: So, the package will come int o
force if staff choose to wait.
Shane Rankin: Yes—if
chooses to have a scheme.

the

organisation

Jackie Baillie: That is interesting.
I understand from the financial memorandum
that your estimates for job evaluation for S CSWIS
are £0.89 million to £1.43 million. How did you
arrive at thos e figures?
Shane Rankin: Paragraph 527 of the financial
memorandum explains that in respect of the terms
and conditions that currently apply. It sets out the
way in which a job evaluation would conventionally
be undertaken and the likely cost of such an
exercise, based on the experience of similar -scale
exercises.
Jackie Baillie: You used a broad band of 3 to 5
per cent, but you will acknowledge that there are
cases in which the perc entage increase will be
higher. The care commission has expressed
concern that each 1 per cent increase could mean
the addition of £285,000 to the pay bill each year.
How robust are the assumptions underlying that 3
to 5 per cent range, given that there have been
higher-percentage settlements before?
Shane Rankin: The care commission’s
evidence also acknowledges that the figures are
reasonably robust and plausible. The figures could
be substantially higher, but they could be lower. It
is a question of taking a view on whether the
assumptions that were made in the exercise are
reasonable. We take the view that they are.
Jackie Baillie: Do you think that there is no risk
associated with the figures and, therefore, no need
for a contingency?
Shane Rankin: That is why we have offered the
range within the methodol ogy. There is a risk
associated with a number of the figures because
of the way and the timescale in which they had to
be put together. Therefore, we have offered a
range in order to be realistic and reasonable about
the assumptions and the risks.
Jackie Baillie: I have a final question on
harmonisation. I understand that you cannot fully
outline the harmonisation costs until you have
been through each individual case, but what
attempt has been made t o identify where existing
SWIA staff and Her Majesty’s Inspectorate of
Education staff are currently placed on pay
scales? Our understanding from the care
commission’s submission is that that work has not
yet been undertak en, although it is something t hat
you, as the paymaster, should know.
Shane Rankin: Yes. That work had not been
undertaken when the financial memorandum was
put together, whic h is why it presents a range of


748

1592

costs. The care commission made that point to us
at the time, and made it again in its evidence. The
assessment was made on the basis of the
extremes of the pay scales. Sinc e the financial
memorandum was put together, however, we have
work ed through all the staff and have arrived at a
much more robust figure, which reduces the figure
of £738,000 to about £350,000. It has been
work ed through at that level of detail.
Joe FitzPatrick: I want to go back to voluntary
early severance. I think you have ans wered the
question, but I ask it for the sake of clarity. Can
you confirm that volunt ary early severance will not
be a first option and that the first option will be
redeployment of staff, with some staff leaving
through normal retirement?
Mike Neilson: VES certainly would not be the
first option. There will be nat ural wastage and
redeployment. We now have a redeployment unit
in the Scottish Government, the purpose of which
is to consider the scope for moving staff from an
area in which they do not have a post to
elsewhere. A range of activity is being undertaken
to ensure that voluntary early severance is at the
end of the list, as it were.
The Convener: If there is any further
information that our witnesses wish to give us on
the matter, I ask them please to do so in writing.
We have dealt with some complex technical
matters. If you wish to submit additional evidence,
please do so.
Jeremy Purvis: Let us return to creative
Scotland and the loss of the Scottish Arts
Council’s
charitable status.
The financial
memorandum says that that is
“not a transition
completeness.”

cost

but

is

included

here

for

The committee appreciates that. Nevertheless, it is
an estimated cost resulting from the bill and the
establishment of creative Scotland, the estimated
cost of which is £546,400. Where will that come
from? If it is not a transition cost, it is not part of
the provision for the Government to cover—or is
it?
15:00
Nikki Brown: The minister takes the view that it
is not a transition cost. The charitable status of
any public body is up for review at any time —
Scottish Screen has already lost its charitable
status. The provision that ministers have made
gives Scottish Screen extra money to cover t hat
loss. They would consider doing likewise for
creative Scotland, if necessary, but they want to
see how things pan out. It will be for creative
Scotland, the NDPB, to decide whether it wishes
to apply for charit able status. If it does, it will have
to make the case to the Office of the Scottish
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Charity Regulator, as well as to HM Revenue and
Customs in respect of tax charitable status.
Jeremy Purvi s: My question was answered by
your reference to the gap that would result from
the loss of charitable status. The Government has
estimated the cost of any gap t hat arises between
the point at which the Scottish Arts Council is
dissolved—when,
the
Government
states,
charitable status will definitely be lost—and the
point at which OS CR decides whether t he new
body can become a charity. However, at this stage
the Government is not saying that it will cover t hat
cost. Who will pay the £546, 000?
Nikki Brown: The Government will look to the
organisation to cover what it is able to cover. We
are making the point that charitable status is not
the be-all and end-all. The costs that we have
included in the financial memorandum include
elements such as the loss of charitable discounts
for procurement. The Government is of the view
that there are other ways of securing discounts for
procurement that may be equivalent to those
arising from charitable status.
Jeremy Purvi s: The Government, however, has
not, said t hat it will cover the gap. That is not
stated in the financial memorandum.
Nikki Brown: That is right.
Jeremy Purvis: If the Government will not cover
the gap, will it be covered from grant in aid to the
new body ?
Nikki Brown: I am not in a position to give you
any further information at the moment.
Jeremy Purvi s: Could you come back to the
committee with such information? We are talking
about £546,000, which is not much less than an
entire year’s efficiency savings. The direct funding
from which that would be taken would otherwise
have been us ed to fund creative bodies.
My second question relates to the 2007-08 and
2008-09 costs that have been incurred. The costs
are mentioned in paragraphs 474 and 475 of the
financial memorandum, but no figures are
attached to them. The financial memorandum
states:
“The Scottish Arts Council and Scottish Screen w ere
asked to meet costs incurred in 2007-08 and 2008-09 by
the Creative Scotland Tr ansition Team.”

I appreciate that the costs are historical and are
not connected with the bill, but do you know what
they were?
Nikki Brown: Yes. The figure appears in table
12, the financial summary for creative Scotland, in
the line entitled “CS Transition project & team for
2007/08 & 2008/09”. The cost that is given is
£672,060.
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Jeremy Purvi s: Is that included in the figure of
£3.104 million in the summary of financial
implications?
Nikki Brown: Yes.
Jeremy Purvi s: Was it funded from grant in aid,
without any Government cover?
Nikki Brown: It was funded from efficiencies
that the existing organisations had identified.
Jeremy Purvis: The financial memorandum
states that the bodies will inherit the efficiency
savings of £1.824 million that are required in the
current financial year. Were the 2007 -08 and
2008-09 costs included in the efficiency outturns
that had already been established, or were t hey
counted separately?
Nikki Brown: They were not an additional
efficiency requirement for those organis ations; I
cannot tell you which particular initiatives they
offered against their efficiency target.
Jeremy Purvi s: B ut it can be guaranteed that
the money was not from grant in aid for creative
bodies.
Nikki Brown: Absolutely. The organisations are
clear that that money did not come from grants to
bodies.
Jeremy Purvis: Following on from Mr
FitzPatrick’s point about how creative Scotland will
make the estimated savings, I think that I heard
that redeployment is, in effect, the first call. My
question is perhaps one for the Scottish
Government finance directorate: how is the
redeployment of staff capt ured as a saving for a
particular body? If 30 staff are redeploy ed from
creative Scotland and a potential saving is
highlighted, but those staff are now in another
body where they are not necessarily replacing
people who have gone—we would have no idea
whet her that is the case—how is that captured in
the costs of other bodies? Is there a mechanism to
track that?
Mike Neilson: If 10 surplus staff in creative
Scotland are redeployed elsewhere in the public
sector, I think that we would say that that is a
genuine saving for creative Scotland. We would
not need to track those individuals, because t hey
would be moving int o posts elsewhere in the
public sector that are funded by other means.
Jeremy Purvis: Yes, but my point is that the
financial memorandum presents the bill as having
net savings to the Government, but we do not
know whether that is the case, because if much of
the net saving is predicated on the redeployment
of staff, we have no idea whether they will fill
vacant or additional posts in other quangos. How
can we know that there is a net saving to the
Government as a result of the bill?
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Mike
Neilson: In terms
of the bill,
redeployments of staff are clearly savings. Looking
at the broader picture, I do not think that any
public sector organisation is currently in the
position of taking on staff that it does not need and
cannot
fund.
The
presumption
is
t hat
redeployment is by far the most cost-effective way
of handling the situation, becaus e it involves
matching a vacancy with somebody who is
available and who would otherwise have to be
offered volunt ary terms, which would cost money.
We see redeployment as being by some way more
cost effective than voluntary severance.

retirement age, we are offering people the chance
to retire at 45 on fairly generous terms.

Jeremy Purvi s: My point is that we do not know
that, because nothing in the bill or the financial
memorandum says that any staff who are
redeployed will be redeployed to a vacant post.
We therefore simply do not know and cannot track
whet her that is the case. When the financial
memorandum says that

If I picked you up correctly, you said that that
detailed work has now been done.

“a key premise of taking forw ard organisational
simplification is that changes w ill deliver financial
efficiencies,”

David Whitton: On page 21, the care
commission
submission
talks
about
job
comparis on and job evaluation exercises in the
care commission, HMIE and SWIA and says:

we do not know whether the biggest element of
such change in the bill, which is the reduction in
staff at creative Scotland, will provide a net saving
to Government.
Mike Neilson: It is a bit of a theological
question, because across Government people
have budgets to employ staff to carry out activities
and the purpose of redeployment is to move
surplus staff in one place to where there is a need
for staff. We are relatively comfortable that, if staff
are redeployed elsewhere, that represents a
genuine saving in that the objectives of creative
Scotland, SCSWIS or whatever are being
delivered at a lower cost.
The Convener: I think t hat we have taken that
as far as we can. If you wish to add to what you
have given us, you can tak e another look at the
questions that Jeremy Purvis posed and
correspond with us.
David Whitton: Did I understand Mr Rankin
correctly when he said t hat the person who had
written the care commission’s submission, Mr
Wiseman, is now part of his project team?
Shane Rankin: He is on part-time secondment
to the team.
David Whitton: That is an interesting
appointment to have made. Was Mr Wiseman
recruited before or after you saw his submission?
Shane Rankin: I think that it was before.
David Whitton: Maybe y ou would not have
chosen him after you read the submission.
I make the observation that, at a time when
political parties are arguing about extending the
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The Convener: Do you have a question?
David Whitton: Yes. I have questions on Mr
Wiseman’s submission. I want to return to the
harmonisation costs. The care commission had
some fairly hars h words. The commission notes
that savings of £1.8 million have been identified
but goes on to say:
“it is disappointing that (w ith the exception of reduced
management costs), there has been no detailed w ork on
how these savings can be achieved.”

Shane Rankin: On harmonisation?
David Whitton: Yes.
Shane Rankin: Yes.

“the grade mapping appears to be flaw ed.”

Are we to understand that all the flaws have been
taken out of the system now that you have carried
out the harmonisation ex ercise?
Shane Rankin: A significant flaw has been
addressed.
David Whitton: Which was?
Shane Rankin: The refinement—the exercise t o
look at all the staff, rather than try to take the
extremes. Given that the process is not absolut e in
any case, it does not give you an absolute answer.
You have to conduct the process to get the
absolute correct answer. This was about an
estimate as to how the proc ess could be
conducted, what it would tell you and what the
figures might begin to look like, hence the
significant ranges that are presented.
David Whitton: If my understanding of this is
correct, all the grades seem to have gone up,
rather than down. Where harmonisation between
jobs was taking place, y ou have gone for the
higher salary, as opposed to the lower one.
Shane Rankin: No. I do not think that that is the
case. I can give you a technical detailed answer in
writing if you want one.
David Whitton: Yes, I think that we do want
one.
The Convener: Could you also send us the
details of the work that has now been done t hat
you mentioned earlier?
Shane Rankin: Sure. I am happy to do that.
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David
Whitton:
The
care
commission
submission goes on about the gradings of
inspectors within SWIA and HMIE and how t hey
compare to gradings of care commission staff. A
care commission person on grade 10 —whatever
that is—would be a manager who is responsible
for 100 staff and a budget of about £5 million. That
does not seem to be the same as a person on
grade C2—again, whatever t hat is—so it would be
helpful t o have some indication of what the grades
are.
Shane Rankin: The care commission’s
inspectors—its officers—are responsible for
substantial budgets, regions and substantial
numbers of staff. Their task is very muc h a
logistical, management task. In HMIE and SWIA,
the inspectors are often on significantly higher
salaries, but their skills, expertise
and
responsibilities are essentially professional and
involve having an understanding of education and
social work and applying that to the inspection and
evaluation of education or social work services.
That is where the difference lies. The challenge in
the development of the body will be in reconciling
those two significantly different types of activity
into one organisation t hat will have to create
structures where the professional roles are
absorbed and retained and the significant
management responsibilities are maintained,
given the scale of the care commission’s
responsibilities.
15:15
David Whitton: I understand that. The care
commission also questioned whether shared
services will contribute to the achievement of 5.5
per cent efficiency savings. Are you confident that
those savings can be ac hieved?
Shane Rankin: Yes, I am pretty confi dent that
they can be achieved. In the financial
memorandum we said that for some bodies such
savings could be ac hieved through
“scale changes, sharing services
integration and closer collabor ation.”

and

simplification,

It is fair to say that all those types of efficiency
opportunity were identified by the bodies and
policy interests that have been working with us to
develop the proposals.
The savings that are accruing from changes to
scrutiny activity during the past year or two
perhaps provide the most powerful illustration of
the modesty of the savings that we are talking
about. The Accounts Commission, which is coordinating local government scrutiny with the
major scrutiny bodies, estimates that there has
been something like a 25 per cent reduction in
corporate-level scrutiny activity, and the Scottish
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Housing Regulator reckons that there has been a
50 per cent reduction in scrutiny since 2006.
In relation to the financial contribution from
HMIE, the care commission said that the estimate
of the cost of child protection inspections looks
modest. However, HMIE has worked with the
Government to give a new shape to child
protection inspections and the resource cost is 40
per cent less than it was in the previous cycle of
child protection inspections. There is also further
potential in SWIA and HMIE for resources to be
released over time. B oth organisations are very
much involved in supporting self-evaluation in the
local authorities wit h which they work, which is
absorbing some of the resource that could be
released in due course as self-evaluation
becomes robust.
My point is that the scale of those changes
indicates the potential impact of muc h more
proportionat e and risk-based scrutiny activity and
makes the 5.5 per cent estimate look rather
modest in the grand scheme of things.
David Whitton: You think that 5.5 per cent is
modest. Have you been set new targets, which are
less modest?
Shane Rankin: The financial memorandum
addresses needs in relation to the delivery of the
provisions in the bill, and t he 5.5 per cent estimate
belongs in that context. The budget process raises
other issues and poses other challenges for
existing bodies and in due course will do so for the
new bodies.
David Whitton: I am sure that the bill team has
followed with enlightened int erest the evidence
that we have received from various witnesses. The
scrutiny bodies have come up quite a lot, and
commissioners
have
told
us
that
their
organisations should not be covered by the
powers that the bill will confer on ministers. Have
you factored into y our thinking the possibility that
part 2 might have to be dropped altogether?
Mike Neilson: I will keep to a technical answer
to that question. The financial memorandum does
not include estimates of savings that might arise
from the use of the enabling power. Such matters
would be addressed in the explanatory material
that would be provided for each cas e that came
forward. Therefore the issue does not affect the
financial memorandum.
It is worth saying that, in the context of the ongoing budgetary challenge and the need to
consider how services can be provided more cost
effectively in different areas, the enabling power
will potentially be important if legislative barriers to
the delivery of a more cost-effective service are
identified.
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Gavin Brown: When the convener asked about
the care c ommission’s view that there has not
been enough consultation, Mr Rankin used the
expression “s hort timescale”, and I t hink that he
used it later in his evidence as well. The Crerar
review was debated in the Parliament following its
publication in November 2007, whic h is almost two
years ago. Can you explain what you mean by
“short timescale”? The bill is not an emergency
bill, and we have to get it right, so it concerns me
that people are s aying that there has been a short
timescale.

between the top and the bottom. If there are
others that are not midpoints—I am struggling to
spot them—it will be because there is more
detailed information that tends us in one direction
or the other.

Shane Rankin: The Crerar review was debated
in the aut umn of 2007. The Government was
developing its response a few months before that,
and it continued to do so subsequently. It
consulted a wide range of stakeholders through a
number of action groups that looked at the groups
of issues that Crerar raised and what could be
done about them. They considered how things
could be made more proportionate and particularly
how we could reduce the burden of scrutiny on
local authorities. That took a number of months
and it led the Government to start to consider how
we could rationalise the scrutiny bodies and
simplify the landscape. That work was undertaken
in the middle of last year. A number of options
were identified and the Cabinet decided in—I
think—November t hat the rationalisation t hat is
now being developed should go ahead.

The Convener: We have had a long and
detailed session. Do y ou have many more
questions ?

The series of discussions and developments
within Government and with external stakeholders
on the back of Crerar—the debate in the
Parliament and so on—led to the Cabinet’s
consideration of the matter and the proposition
that the bodies should be rationalised in the way
that is now being brought forward. That brings us
up to November or December of last year. With
the introduction dat e of the bill being set for early
2009, there was a short period within which to
develop the legislative provisions for the creation
of S CSWIS and the health care improvement
body.
Cons ultation on all of that could have happened,
but it would have delayed the process for six to
nine months. There had been extensive
engagement before and since Crerar and as the
process went on.
Gavin Brown: On a different topic, the financial
memorandum includes minimum costs, maximum
costs and best-estimate costs for health care
improvement Scotland, S CSWIS and creative
Scotland. How scientific or otherwise are the best
estimates? In some cases, they seem to be a
simple midpoint, but in others that is clearly not the
case. Can y ou give me any background on how
the best estimates were reached?
Shane Rankin: For the care and social work
bodies, the best estimates tend to be the midpoint
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Gavin Brown: Would that be t he same for
creative Scotland?
Nikki Brown: In the case of creative Scotland,
we attempted on a case-by-cas e basis to consider
the most likely outcome for each of the component
costs, and that is our best estimate.

Gavin Brown: Just one final question, if that is
okay.
The Convener: Okay.
Gavin Brown: Thank you, convener. My final
question is on creative Scotland. I ask for a
technical answer as opposed to a political one. As
a Parliament, we are faced with tougher budgets
as we go forward. I do not want to dwell on
minutiae, but it jumped out at me that £25,000 is
being set aside for the cost of recruiting a chief
executive. How was that figure arrived at?
Nikki Brown: The figure suggested itself as a
likely cost based on similar exercises that have
been conducted recently for the rec ruitment of
chief executives of other bodies. It is based on
past experience.
The Convener: I have been promised t wo very
short questions.
Jeremy Purvi s: I will be brief. My question is
also about creative Scotland. I refer to the section
in the financial memorandum entitled “Loss of
Scottish Arts Council charitable status”. For
confirmation, is it correct that the £546,000 that we
discussed before is an annual figure?
Nikki Brown: Yes.
Jeremy Purvis: So we could include that as an
additional cost of the bill in table 12. Further on,
the financial memorandum states:
“The anticipated reduction of staff numbers, based on
having betw een 20 to 30 few er staff in post, could mean
year-on-year savings of betw een £800,000 - £1,200,000
per annum.”

Is it correct to say that if we factored in those two
elements, the measures in the bill could result in
costs that are great er than savings?
Nikki Brown: I think that ministers will take the
line that the loss of charitable status is not a result
of the bill.
Jeremy Purvis: I think that we are going t o
speak to the minister.
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The Convener: Yes.
Jeremy Purvis: I shall ask the minister about
that.
The Convener: You will get your chance next
week.
Jeremy Purvi s: For the rec ord, are you saying
that the loss of charitable status as a result of the
Scottish Arts Council being dissolved is not the
result of the bill?
Nikki Brown: Ministers are aware t hat the
charitable status of any public body could be
reviewed at any time. We have already seen t hat
with Scottish Screen, as
I have said.
Hypothetically, the Scottish Arts Council might be
next.
The Convener: I want t o make a correction. I
am anxious about the recess, which is next week.
The next meeting is on 27 October, when
members will get a chance to speak to the
minister.
David Whitton: I have a brief question. Last
week, we received evidence from the Scottish
Public Services Ombudsman, who c onfirmed t hat
the proposed amendments on complaints handling
that are outlined in the cabinet secret ary’s letter to
the committee could result in the complaints that
his office deals with rising by up to a third. Those
provisions are not in the bill at the moment and are
therefore
not
covered
by
the
financial
memorandum. Obviously, you know what is in the
minister’s mind. Have you done any work on the
cost implications of those amendments and on the
impact on the SPSO in particular?
Mike Neilson: We should write to you about
that. We are discussing the issue with the
ombudsman, but I cannot give an ans wer t o your
question now.
The Convener: An answer will be forthcoming.
The witnesses have no final comments to make,
so I draw the session to a close. I thank them for
attending the meeting, and wish them wisdom and
success in their work. There will be a short
suspension to allow them to leave.
15:28
Meeting suspended.
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Dear Mr Welsh
PUBLIC SERVICES REFORM BILL
When I gave evidence to the Committee on 6 October, I undertook to respond in writing to questions
from James Kelly MSP, David Whitton MSP, Joe FitzPatrick MSP and Jeremy Purvis MSP, on some
of the technical assumptions underlying the estimated costs in the Financial Memorandum.
Mr Kelly sought clarity about the range of costs presented for the Creative Scotland voluntary early
severance (VES) and voluntary early retirement (VER) schemes which show a variation of £1 million
between the lower and upper estimates. Mr Kelly also asked about the average costs for those
leaving and the estimate of £166k for VER.
On the range of costs, Parliament’s Standing Orders require that cost estimates include an indication
of the margins of uncertainty in such estimates. The cost of VES for individuals in the Scottish Arts
Council and Scottish Screen, for example, is dependent on both the salary and length of service of
the individuals concerned. The actual costs for VES will therefore only become clear at the point
when volunteers are identified and individual circumstances are known. So the estimated costs for
VES/VER for Creative Scotland, and indeed for the other structural changes in the Bill, have been
presented as the best estimates we have at this time to demonstrate the scale of the costs.
It is important to add that voluntary exit schemes will be used only where other methods to reduce
staff numbers in the emerging structures have been exhausted, and respecting the statutory
employment rights of the staff affected by structural changes. In the first instance the necessary
reductions will be achieved wherever possible through redeployment and natural turnover. In the
event that voluntary exit schemes are required as a direct result of restructuring then prior approval
must be sought from Scottish Government before any expenditure may be committed. The
supporting business case must set out the terms of the exit scheme, and clearly demonstrate
affordability and the savings generated.
Mr Kelly asked whether the estimate of £166k for the Creative Scotland VER costs included an
element of enhancement and would be available to staff of all ages. That is not the case. The lower
age limit for receiving a pension changes from 50 to 55 with the implementation of new pensions
legislation in April 2010 and this legislation applies to the staff concerned. The rules of the relevant
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pension schemes do not require enhancement of service and enhancements are not routinely offered
in respect of staff granted early retirement. These are only likely to be made in certain circumstances.
There is, however, a potential cost to the employer for early payment of pension in early retirement
situations. The Financial Memorandum was drafted to allow any and all circumstances to be met, but
it does not give authorisation for any such early retirement scheme, nor could it.
David Whitton MSP asked for clarity on the assumptions used for the estimated harmonisation costs
for Social Care and Social Work Improvement Scotland. It is important to note that the approach
taken in the financial memorandum only demonstrates what the scale of a harmonisation exercise
could be, not what it will be. The actual cost will not be identified until the pay remit for the new body
has been developed and a job evaluation exercise undertaken.
The range of estimates in the financial memorandum were calculated by mapping SWIA and HMIE
staff onto the Care Commission pay and grading structure using the same comparison of Scottish
Government/Care Commission grades as those used in assessing the Care Commission’s 2008 pay
remit. The minimum and maximum of pay ranges were used to produce the estimates. This approach
is consistent with the public sector pay policy guidance.
A further exercise, subsequent to the production of the Financial Memorandum, was carried out to
refine the estimated harmonisation costs using actual salaries of all SWIA and HMIE staff currently in
post. Salaries were compared to the next point up on the scale rather than the next point down. The
outcome of this exercise was a revised best estimate of £350k, compared to the figure of £738k in
the Financial Memorandum.
We have also acknowledged the Care Commission’s concerns about comparative job weightings as
set out in its evidence. This is an issue which Social Care and Social Work Improvement Scotland
will need to address in due course as it develops its new structure so as to ensure equity and
consistency in the grading and pay of posts in the new organisation. However the timing and extent
of any job evaluation exercise will be for SCSWIS to decide.
The Committee also raised a question on what the impact will be on the Scottish Public Services
Ombudsman of the various complaints handling amendments which Ministers indicated could be
made at Stage 2 of the PSR Bill. The Government is working with the Ombudsman to plan for its
proposed new role and for the transfer of responsibility for existing systems such as for water and for
aspects of prison complaints, as well as other possible transfers such as bus complaints and social
work complaints - as recommended in the Sinclair Report.
The proposed design authority role is a new role for an Ombudsman and we are in discussion about
what level of resource would be required for this – taking into account the longer term ambition of
reducing the SPSO role in handling complaints by empowering service providers to deal with a
greater number of complaints at first point of contact. This should resolve complaints at an earlier
stage in the process, which should reduce the number of complaints being referred to SPSO.
The specialist aspects of prison and water complaints functions are currently fully resourced. Current
discussions include how resources for these could be transferred to SPSO along with any additional
responsibility. The working assumption for water complaints is that, following discussion with SPSO,
it is estimated that one-off start up costs of incorporating Waterwatch Scotland’s functions into the
SPSO work programme would be £87,000. Running costs thereafter would be £72,000 overheads
and salaries of £130,000 giving a total of £202,000 per year.
However, it is unlikely that responsibility for complaints handling in these sectors would transfer to the
SPSO all at once. We are therefore planning for a staged increase in responsibility and discussing
how best to make resources available to the SPSO to meet this. The Government is aiming to
provide costed figures for the additional roles SPSO will be asked to take on when the amendments
are introduced at Stage 2. The Parliament, in its Committee Bill, is also proposing to make changes
to the SPSO functions. We will liaise with Parliament on the best way to accommodate the transfer of
prison complaints to the SPSO.
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Jeremy Purvis MSP asked about redeployment and how that would be captured as a saving for a
particular body.
Where staff become surplus in a specific employing organisation as a result of the structural changes
in the Bill then the first option will be to redeploy any surplus staff to vacant posts with their employer.
In these circumstances there are no VES/VER costs arising and efficiency savings will be achieved
by the reduction in posts. Similarly, where staff are given the opportunity to move to a job with a new
employer elsewhere in the public sector the savings arise through a reduction in posts, though in this
case there may also be a cost if there is a statutory entitlement to receive an exit payment. As
indicated to the Committee, the saving to the individual body is a net saving to the public sector as a
whole, since there has been a reduction in the resources necessary to carry out the body’s functions.
Mr Purvis asked about the estimated shortfall of £546,000 in the event that Creative Scotland did not
receive charitable status and queried how the shortfall in funding would be met.
As the Minister for Culture, External Affairs and the Constitution has already said, in giving evidence
to the Enterprise, Lifelong Learning and Culture Committee, while it seems unlikely that Creative
Scotland’s application to OSCR for charitable status will be successful, it is not yet clear whether
there will be a cost to Creative Scotland and if so, what that cost might be. That is a matter for the
emerging organisation.
The potential costs quoted in the Financial Memorandum which estimates the total loss to SAC to be
£546,400 are based on the worst-case scenario, and take no account of a range of potential options
Creative Scotland may wish to pursue to absorb or mitigate any loss. For example, it takes no
account of the possibility that Creative Scotland might apply to HMRC for charitable status for tax
purposes, which is distinct from any application to OSCR. They also take no account of the fact that
efficiency savings made under the current efficiency programme remain with the organisation for
reinvestment and exceed the potential impact of loss of charitable status. There will be no direct
impact on grants to artists.
I hope that this addresses the points raised by the Committee but I am happy to provide further detail
if that is required.

Yours sincerely

MIKE NEILSON
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Scottish Parliament
Finance Committee
Tuesday 27 October 2009
[THE C ONV ENER opened the meeting at 13:31]

Decisions on Taking Business in
Private
The Convener (Andrew Welsh): Good
afternoon and welcome to t he Finance
th
Committee’s 24 meeting in 2009. I have received
apologies from Jackie Baillie and I hope to
welcome Lewis Macdonald, who will attend as the
Labour Party substitute. I ask all committee
members and members of the public to turn off
mobile phones and pagers.
Agenda item 1 is to decide whether to take in
private item 3, whic h is a discussion of the
evidence that we have heard to dat e on the P ublic
Services Reform (Scotland) Bill. Is that agreed?
Members indicated agreement.
The Convener: I also propose that we tak e
discussion of our draft stage 1 report on the bill in
private at future meetings. Is that agreed?
Members indicated agreement.
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Public Services Reform
(Scotland) Bill: Stage 1
13:32
The Convener: Item 2 is to conclude our
programme of evidence taking on the P ublic
Services Reform (Scotland) Bill at stage 1. I
welcome the Cabinet Secretary for Finance and
Sustainable Growth, John Swinney MSP, who is
the member in charge of the bill. He is
accompanied by Scottish Government officials:
Nikki Brown, deputy director, creative Scotland
division; Keith Connal, deputy director, public
sector policy division; Mike Neilson, director; and
Shane Rankin, head of t he scrutiny bodies project
team. They are all welcome.
Members have received a supplementary letter
from the Scottish Government that was circulated
as a late paper. We also have reports from various
secondary
committees. However, we will
concentrate today on the parts of the bill that the
Finance Committee has considered.
I invite the cabinet secretary to make an opening
statement.
The Cabinet Secretary for Finance and
Sustainable Growth (John Swinney): I will touch
on the comprehensive nature of the policy behind
the Public Servic es Reform (Scotland) Bill, which
is a key strand of the Government’s determination
to put in place a more simplified, coherent and
effective approach to the delivery of public
services.
We want to define a much clearer role for public
bodies, streamline decision making, i ncrease
transparency and apply much tougher tests to the
creation of new bodies. As I said in my statement
to Parliament last November, the key drivers
behind the move to simplify the landscape are
obvious. First, we want to tackle the complexity of
organisational structures so that a reduced
number of bodies can concent rate on delivering
high-quality services that are focused on users.
Secondly, we want to achieve more outcome focused, efficient and streamlined public services
that provide better value for the public pound.
We have already made considerable progress in
simplifying public services without legislation. We
started by foc using on broad themes and strategic
objectives, by reducing the number of ministers
and portfolios, and by putting in place the national
performance framework. Clearly, however, more is
required. We want public bodies to co-operate in
providing public services to their users, but that is
difficult if t here are t oo many bodies with similar
and overlapping remits. We now have a single
sports body in sportscotland, a single skills body in
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Skills Development Scotland and a single marine
body in Marine Scotland. We have removed
duplication in housing and regeneration by
abolishing Communities Scotland, and we have
refocused the enterprise net works. The bill will
establish a single cultural body—creative
Scotland—and streamline the delivery of health
care and social care inspection and improvement.
Reorganising the existing scrutiny bodies into
healthcare improvement Scotland and s ocial care
and social work improvement Scotland will
facilitate more effective collaboration and will
significantly reduce the complexity of external
scrutiny. Part 1 also dissolves a number of
advis ory bodies that are no longer necessary.
We have made it clear that the simplification
programme is not primarily about cutting costs or
staff numbers. However, bringing together existing
bodies makes it possible to streamline business
processes and target scarce resources on
improving the quality and the efficiency of
services. In the current financial climate, that is
more import ant than ever before.
It is equally important to put the focus on the
user rather than on the provider of public services.
Toget her wit h other proposals, the bill will deliver
significant reforms in relation to complaints
handling and scrutiny as well as new duties of
user focus and co-ordination.
The reforms will create more effective and
efficient bodies that can work together with each
other and the other major bodies, such as Her
Majesty’s Inspectorate of Education and Her
Majesty’s inspectorate of constabulary, to ensure
that scrutiny is co-ordinated and conducted jointly
where that is appropriate. We will also have
powers to direct the new bodies to conduct joint
inspections of any services.
I have already referred to creative Scotland. I
am pleased that the sector is now positively
engaging in shaping creative Scotland and t hat
many organisations
and individuals
have
expressed their support. We are working to ensure
that creative Scotland is up and running in the first
half of next year. It will remove the
compartmentalisation of responsibility for related
aspects of our cultural and creative life, which
many in the sector find unhelpful. The bill gives the
new body the scope to consider a range of flexible
new funding models and methods, which could
include grants, burs aries, loans or equity stakes,
as well as using existing models.
There are other examples of t he progress that
has been made in taking forward the public
services reform agenda. The number of public
bodies has been reduced from a bas eline of 199
to 162 and we are on track to reduce the number
to around 120 by April 2011, thus meeting in full
the target that was set by the First Minister to
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reduce the number of public bodies by 25 per
cent. All public bodies are putting in place
outcome-bas ed approac hes that are aligned to the
national performance framework and, with our
encouragement, public bodies are increasingly
working across boundaries wit h each other and
partners in local government and the third sector.
Public bodies are also contributing to the efficient
government programme, whic h will deliver s avings
of £3.2 billion over the period 2008 to 2011.
Nevertheless, the process of streamlining the
public bodies landscape and improving the
services that they deliver is a continuing one. That
is why the order-making powers in part 2 of the bill
are vital. I firmly believe that, to pursue continued
improvements in the delivery of public servic es in
Scotland, the Government and the Parliament
need the flexibility to make further changes
quickly, as and when opport unities arise. The
order-making powers allow ministers to make
proposals to P arliament for the purposes of
improving the exercise of public functions and
removing or reducing burdens—and only for those
purposes.
I am aware that concerns have been raised
about the scope of the powers. I emphasise that
the process is a parliamentary process that is
subject to stringent statutory and procedural
safeguards. Any proposals must be proportionate
to the policy objective; they cannot remove any
necessary protection in existing legislation and
any new or modified functions must be consistent
with the general objects or purpose of the body in
question. Nothing can be done without prior
consultation with interested parties, parliament ary
scrutiny and parliamentary approval by affirmative
resolution.
The order-making powers in part 2 are designed
to be narrowly focused and balanced by careful
safeguards. However, I am perfectly happy to
consider the balance that we have tried to strike
between the scope of the powers and the
accompanying safeguards. The Subordinate
Legislation
Committee
has
made
some
constructive suggestions for additional procedural
safeguards. Those might include, for example, a
duty to publish a draft order and allow time for
consultation and scrutiny and, if necessary,
amendment before the order is laid before
Parliament. I am perfectly prepared to consider
those and any other proposals during stage 2, but
we should be clear that, in the current climate,
using primary legislation to give effect to relatively
minor adjustments around the margins of the
public bodies landscape—such as the proposals in
part 1—is taking a hammer to crack a nut and is a
luxury that we cannot afford. I hope that we can all
agree about the importance of driving forward the
public services reform agenda. The order -making
powers will give us the scope and the flexibility to
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do just that, subject to the approval of Parliament,
and that is why they form an important part of the
package of proposals that is set out in the bill.
The Convener: I t hank the cabinet secretary for
that statement. We will move straight to questions
from the committee.
David Whitton (Strathkelvin and Bearsden)
(Lab): I thank the cabinet secretary for his opening
statement. I will take him straight to the last part of
it—I am sure that he was expecting that anyway.
Can you outline to us exactly what you are trying
to achieve by the section 10 power? You seem to
be trying to usurp the parliamentary process and
give ministers—what did you say?—more flexibility
because you cannot afford to waste time. Are you
giving all that power to ministers just so that you
can get on with things?
John Swinney: I fear that—quite out of
character for him—Mr Whitton may not have
followed my statement closely. Perhaps I was
talking too fast for Mr Whitton, but I was trying to
get ac ross a lot of detail and prot ect the time for
the committee. For the record, I reiterate what I
said. I emphasise that the process is a
parliamentary process that is subject to stringent
statutory and proc edural safeguards. I concede
that the bill gives ministers the power to make
suggestions, but every suggestion must be set out
in detail and must form the basis of an o rder.
There must be statutory consultation on the effect
of such an order on every public body that is
concerned and, once that statutory consultation is
complete, the order requires to be the subject of
affirmative procedure in Parliament. In all that, I
see no increase in the power of ministers.
Alternatively, ministers could make similar
propositions in the form of primary legislation. We
could make primary legislation to implement some
of t he suggestions that are made in part 1 of the
bill, each of which could have been the basis of a
bill and could have been subjected to the full
legislative proc ess of the Parliament. My point to
the committee—and the point of section 10—is
simply that, when we have the opportunity to
streamline public bodies, there will be a way for us
to do that, with parliamentary safeguards, through
a parliamentary proc ess and with protection built
in. These are not all -enc ompassing powers; there
are limitations on the powers that can be
exercised under section 10. None of the decisions
can be taken by ministers except in so far as
ministers will have votes when Parliament
considers the orders.
I do not see section 10 as an accumulation of
ministerial power; I see it as an approach that
uses the parliamentary process and gives
Parliament its full and proper plac e to decide on
such things once a process of statutory
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consultation has taken place on each and every
change.
David Whitton: Thank you for that very full
answer. You said that the Subordinate Legislation
Committee has made some suggestions t hat you
are willing to consider. Can you outline what those
are? Is one the use of the super-affirmative
procedure?
John Swinney: The Subordinate Legislation
Committee has suggested that changes could be
made to the limitations and c onstraints on the
powers. As I said to Mr Whitton in my first answer,
a number of constraints can be applied to the
powers. The Subordinat e Legislation Committee
has suggested further limitations that could be
applied, which I am willing to consider. It has
suggested, in particular, that the Parliament may
wish to consider the term “necessary protection”.
That has been deliberately drafted as a very open
phrase to restrict ministers’ ability to make
provisions; however, it could be differently defined
if Parliament felt that that was appropriate. The
Subordinate Legislation Committee has also
suggested, as Mr Whitton says, that a super affirmative procedure could be applied and I am
certainly willing to consider that. There have also
been suggestions that orders under section 11
that add bodies to schedule 3 should be subject to
affirmative procedure. Ministers would be happy to
consider those points into the bargain.
13:45
David Whitton: Thank you. I have no doubt that
you have studied the evidence that we received
from eminent witnesses, including some legal
academics, who made the point that ministers
were taking powers away from the Parliament. It
was not us but the learned professors of law who
made that point. They would have preferred
primary legislation to be enacted. One of them
made the point that we do not exactly have a
surfeit of primary legislation to deal with, so there
seems to be space in the parliamentary calendar
for dealing with rationalisation. I am sure that Mr
Swinney will not agree wit h that, but I welcome his
thoughts.
John Swinney: The Government has a full
legislative programme. The bill looks like a full
piece of legislation, if my eyes do not deceive me.
We will certainly work our way through the bill, and
the Government is introducing many other bills.
Far be it from me to question the wisdom of the
learned professors, but I have heard the argument
that the legal profession likes to have ever more
legislation to make the country’s legislative and
statutory position more complex. However, I am in
the business of simplifying that position.
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If I have not made it clear already, I make it
absolutely clear that I simply cannot understand
how any objective analysis of t he bill would
suggest that it grants ministers more powers. If it
does anything, it gives Parliament —as properly
should be the case—the decision-making role on
any changes that are made because any change
under section 10 would be subject to Parliament’s
agreement to an affirmative order, before which
there would have to be statutory consultation on
the propos als and consideration of them in
Parliament.
In my opening remarks, I also made t he point
that I can see the merits of the argument, which
has come from the Subordinate Legislation
Committee, for us to publish draft orders that are
not within the tramlines of the parliament ary
process but are used for pre-legislative
consultation
with
interested
parties.
The
Government could reflect on some of the issues
that arose out of such consult ation before it
formally laid an order before the Parliament for
statutory consultation and consideration. Those
are helpful s uggestions, but the crucial point is
that, in the bill, the Government is trying to create
a system that provides for a more efficient way of
rationalising the public body landscape of
Scotland, which I think we all agree is required.
David
target to
per cent
figure in
it?

Whitton: You said that you were on
reduce the number of public bodies by 25
by 2011. How did you come up with that
the first place? Is there scope to extend

John Swinney: Obviously, I am a servant of
Parliament. If it wishes to go beyond that target, it
is free to do so.
David Whitton: It is not Parliament’s bill; it is
your bill.
John Swinney: It is my bill. I have heard
complaints that 25 per cent was far too much, but
now Mr Whitton encourages me to go yet further.
That just goes to show that it is not possible to
please all the people all the time.
David Whitton: I am not encouraging you to do
that; I asked how you came to the figure in the first
place.
John Swinney: We considered the range of
public bodies, considered where the scope and
opportunity existed to rationalise them in this
parliamentary session and came to the conclusion
that the number rested round about 25 per cent.
We did not pluck that number out of thin air; we
work ed through a process of identifying
opportunities for rationalisation where duplication
currently existed, which brought us to a number.
We considered the matter in the context of what
could credibly be delivered in one parliament ary
session, and we arrived at a figure of around 25
per cent.
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David Whitton: Do you agree that, as we heard
from Mike Neilson when he first appeared before
the committee, the programme is not a money saving exercise, but is more to do with improving
the governance of Scotland?
John Swinney: It will be about both. It is clear
that the programme saves money; that is a
statement of fact. Secondly, it will improve —
David Whitton: But that is not the main driver.
John Swinney: It is not t he main driver. The bill
is about tidying up the landscape of Scotland’s
public bodies to ensure that they are able to work
better together, that we can break down the
barriers that exist in public service provision and
that we can more effectively put in place a focus
on the user among the organisations that are
involved. In making that last point, I might sound
as if I am stating the obvious, but such a focus can
be absent from time to time in public service.
I am interested in finding financial savings. The
bill produces them, and the order-making powers
assist in providing further opportunities to make
such savings in the years to come.
James Kelly (Glasgow Rutherglen) (Lab): You
and the Minister for Public Health and Sport have
written to the committee on amendments that may
be lodged at stage 2. I am interested in the
progress of that work.
John Swinney: We are in t he process of
drafting those amendments, and we will lodge
them at the appropriate time. I am happy to
discuss in advance with the committee some of
the terms of t he amendments, if there is an
opportunity to do s o in a fashion that suits the
committee. We are certainly making progress in
drafting the various amendments that we have
suggested.
James Kelly: Has any work been done on the
costs that relate to the amendments?
John Swinney: A financial analysis will be
undertaken as part of our responsibility to ensure
that we keep P arliament abreast of the financial
issues. We have a duty at stage 1 to publish a
financial memorandum, which we have done, and
if any material change is made that must be
reported to Parliament, we will do that in the
normal cours e of events.
James Kelly: The financial memorandum
makes it clear that no money will be saved until
2014. We have heard evidence from some people
who have expressed concern about that, and
about the scale of ambition of the bill. Given the
fact that economic circumstances have changed
since the bill was first drafted, how do you feel
about the comments that the savings that will be
realised are simply not enough?
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John Swinney: The savings from the
Government’s efficiency programme, the bill and
the various initiatives that I announced when I
introduced the 2010-11 budget amount to very
substantial savings in public expenditure. The
efficiency programme that I set out will realise
savings of £3. 2 billion over the period 2008 to
2011. The proposals that we introduced in relation
to
the
reduction
in
the
Government’s
administration budget are obviously significant for
2010-11.
There are savings in the bill t hat contribute t o
that proc ess, and there are savings as a result of
previous initiatives that ministers have taken,
particularly in relation to the work of Scottish
Enterprise. The simplific ation programme, for
example, on which I published an update some
time ago, will produce financial savings of about
£127 million between 2008 and 2013.
The committee is as aware as I am of the
changing landscape of the public finances. There
are big challenges out there in the years to come
for public spending and public servic es. Our
approach mak es a helpful contribution to t hat
agenda, and the order-making powers that I
mentioned to Mr Whitton will contribute to the
process into the bargain.
In evidence that the c ommittee took—it might
have come from one of the committees that
reported to the Finance Committee—it was
suggested that because of the changed economic
climate we should delay the proposals rather than
contemplate implementing them. I take a
completely different view. We can always put off
taking action, but over the years all members of
the Parliament have witnessed the growth in the
number of public bodies. I hope that there is a
consensus in the Parliament that we need to
counter that process and simplify the public sector
landscape. Therefore, although the financial
climate is challenging, this is the appropriate time
to proceed with reform.
James Kelly: Why do you think that it will tak e
until 2014 for savings to exceed the costs that will
be associated with the bill?
John Swinney: We should consider t he overall
financial position in the simplification process—not
all the issues that are raised as part of the
simplification agenda must necessarily be
addressed in the bill. The financial savings during
the first five years are estimated to be £127
million, with annual recurring savings of £36
million thereafter. In certain circumstances there
will be short-term transition costs, but, as you
know, there will be pressure on the public finances
not for one or even two financial years but for a
significant number of years. As a consequence,
the estimated annual saving of £36 million as a
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result of simplification will make a significant
contribution to public expenditure in Scotland.
James Kelly: Mr Whitton mentioned the
concern that has been expressed in evidence
about the order-making powers and about the
bodies that are included in schedule 3. Are you
minded to lodge amendments at stage 2 as a
result of the evidence that the Finance Committee
and ot her committees have taken?
John Swinney: I am actively considering that
point, which has been made in different
committees during t he scrutiny proc ess. I will pay
close attention to the evidence and to the Finance
Committee’s conclusions.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Yesterday, you kindly wrot e to
me to respond to a number of parliament ary
written questions that I had lodged, on t he head
count in public bodies in Scotland. I understand
that you have also written t o the committee. Why
has the number of jobs in quangos and executive
non-department al public bodies in Scotland gone
up since the Scottish National Party came into
office?
John Swinney: The way to approach the issue
is to consider total employment in public bodies. In
quarter 3 of 2007, the tot al number of staff in the
199 bodies that were included in the simplification
programme’s baseline list was 186,675. In quarter
2 of 2009, the remaining 161 bodies employed
188,707 staff, which represents an increase of
2,032 during t he period. That increase reflects an
increase of 2,828 front-line health care staff in the
23 national health service bodies, and a reduction
of 796 in the remaining non-NHS bodies.
The reason why I use that piece of analysis is
that, when we get down into the detailed
composition of public sector employment statistics,
we see many trans fers of staff from one category
into another—from agencies that are getting
brought into core Government and from parts of
core Government that are going outside and so
on. The core position is that we have had an
increase of nearly 3,000 staff in the NHS but, in
the remaining non-NHS bodies, there has been a
reduction of 796 since the Government came into
office.
14:00
Jeremy Purvi s: The Government holds
information on the increase in core Government
civil service staff, taking into account the staff
moves from executive agencies that you have
mentioned. What is the figure for growth in core
Government staff?
John Swinney: There has been a decline of 22.
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Jeremy Purvis: So, staff have been transferred
from executive agencies into the core staff of civil
servants, but there has been a net reduction. Is
that correct?
John Swinney: That is correct.
Jeremy Purvi s: Why, when I asked him about it
in the Parliament, did the First Minister tell me that
“The increase in staff to w hich he referred—”

that is, to which I referred—
“has been caused by central Government taking in staff
from Communities Scotland, the Scottish Agricultural
Science Agency, the Scottish Building Standards Agency,
Fisheries Research Services, the Scottish Fisher ies
Pr otection Agency and, of particular interest, the Mental
Health Tribunal for Scotland”?—[Official Report, 17
September 2009; c 19733.]

John Swinney: The First Minister would have
been basing his answer, essentially, on the fact
that, without taking transfers into account, there
would be an increase of 1,216 in the number of
staff.
Jeremy Purvis: Is that core staff?
John Swinney:
core staff.

Yes—Scottish

Government

Jeremy Purvis: I am confused as to why the
First Minister believes that it is an increase.
John Swinney: There has been an increase. If
one was to consider the base statistics, they would
show that there were 4,437 people employed in
the Scottish Government core staff in quarter 3 of
2007 and, in quarter 2 of 2009, the number was
5,653. Therefore, I am not in any way surprised
that the First Minister used the word “increase”—
because there is an increase. It is necessary,
however, to ask about the effective transfers.
Once we take transfers into account, we end up
with a reduction of 22—
Jeremy Purvis: But, cabinet secretary—
John Swinney: Just let me complete my
sentence. Actually—I am being reminded of this,
because I do not have the benefit of having the
Official Report in front of me, nor do I have Mr
Purvis’s encyclopaedic recollection of first
ministerial statements—the First Minister said that,
after trans fers, the total went down, which is
exactly what I have told the committee.
Jeremy Purvis: But there is a no-man’s-land in
the figures that you are providing. The
Government provides figures for the executive
agencies and non-NHS staff, which show a
reduction—which is bec ause of staff moving over
to the civil service. Then, the Government issues
figures for the civil service, but when it does so, it
deletes the transferred staff. There is therefore a
no-man’s-land with respect to the staff who have
been transferred. It suits the information that is
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being provided to show a reduction. Is that
factually incorrect?
John Swinney: In terms of t he information that
has been published, the Government produces a
total reconciliation of those numbers, so there is
no “no-man’s-land”.
Jeremy Purvis: Okay. So, the figures that were
issued yesterday are absolutely the figures that we
should be basing things on.
John Swinney: They should be.
Jeremy Purvis: Can you explain why the
figures for the Scottish Futures Trust show t hat it
has no staff?
John Swinney: On the point in quarter 2 of
2009, when the information on that would have
been taken, I cannot give Mr Purvis a definitive
answer about the staff numbers, but I am happy to
write to him about it.
Jeremy Purvis: You wrote to me yesterday.
John Swinney: I will give Mr Purvis a definitive
answer on that point.
Jeremy Purvi s: I will read out the figures for the
Official Report: the Scottish Futures Trust staff
head count for quarter 4 of 2008, qua rter 1 of 2009
and quarter 2 of 2009 is zero.
The Convener: We can wait for a ministerial
dispatch on that, unless an ans wer can be given.
Jeremy Purvi s: I would be grateful if it could be
given as soon as possible.
The Convener: The minister will respond.
John Swinney: We will give you a definitive
answer on that. I cannot explain to you why it is
not covered in the numbers, but that is the t otal
position as I understand it.
Jeremy Purvis: I cannot understand why you
wrot e to me yesterday saying that the Scottish
Futures Trust had no staff.
I have a question on part 2 of the bill. When the
Government introduces a bill, is it best practice for
it to consult the organisations that that bill will
cover?
John Swinney: There has been a vast amount
of cons ultation on the issues that are covered in
the bill.
Jeremy Purvis: So there was a vast amount of
consultation saying that all the bodies that are in
schedule 3 could be affected by the order -making
powers in the bill.
John Swinney: The organisations that are
included in schedule 3 were listed as being part of
the Government’s approach to simplification that
was set out by the Government’s statement in
January 2008.
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Jeremy Purvi s: I am asking about the bill,
cabinet secretary.
John Swinney: The bill is essentially a product
of the dialogue and consult ation that started with
the Crerar review. The previous Administration
commenced that review; we inherited it and took it
forward. We then put together the statement that
the First Minister made to Parliament in January
2008, which was followed by the publication of the
simplification update, which has led to the
publication of the bill. Therefore, in my view, the
subject matter and contents of the bill have been
the subject of extensive consultation.
Jeremy Purvis: You thought that there would
be no justification for consulting the bodies that
would be included in schedule 3 and which could
be affected by the order-making powers.
John Swinney: All those organisations were
clearly designated to be part of the simplification
process that the Government set out in January
2008. They have been part of the overall analysis
of the issue.
Jeremy Purvi s: All the ombudsmen who gave
evidence to the committee stated that, if they had
been consulted, they would have told the
Government that they did not wis h to be in
schedule 3.
John Swinney: Bodies are absolutely entitled t o
their opinion: I am not at all surprised t hat they do
not want to be in schedule 3 because no body
ever wants to be abolished.
Jeremy Purvi s: Are you going to abolish the
ombudsmen?
John Swinney: No, I am not.
Jeremy Purvis: You said “abolished”.
John Swinney: My point is that no body ever
wants to be abolished. Bodies will be abolished
through part 1 of the bill. No body ever wants to be
in the scope of such consideration, so I am not at
all surpris ed to hear that the ombudsmen do not
want to be included in schedule 3.
Jeremy Purvi s: Is that why you did not consult
them?
The Convener: We are extending the
boundaries of the questioning. The minister is
making himself clear.
John Swinney: Let me answer the point,
convener. There is no issue about which there has
been more talk than there has been about
simplification.
The
previous
Administration
commissioned the Crerar review. We did not leave
that review on t he shelf but decided to implement
it, which we have done through the simplification
process and in other respects. I understand t hat
people always want more consultation —we can
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always argue for that—but the Government has
arrived at a proposal that gives us an efficient way
to handle such questions.
Linda Fabiani (Central Scotland) (SNP): Sinc e
I was elected more than 10 years ago, we have
been talking and talking under s uccessive
Governments about bonfires of the quangos and
reforming public services, with cons ultation after
consultation. Do you agree that the bill is a natural
progression from a lot that has gone before, with a
bit of courage t hrown in for good measure? What
is the potential success of our at last achieving
simplification of the landscape of pu blic bodies in
Scotland, given that that there is a minority
Government and that a lot of discussion and
negotiation is on-going? Do you agree that, at last,
probably 11 or almost 12 years down the line, we
will have streamlining of public services in
Scotland?
John Swinney: That depends entirely on the
reaction to the bill. Through the powers that
ministers already hold, we have tried to simplify
the public sector landscape. That is why I went
through the examples on the enterprise network,
Communities Scotland, the proposals in t he bill on
creative Scotland and the other points that we are
advancing on simplification of that landscape. The
Government has that agenda—we believe that
government has to be simplified. The bill gives us
the opportunity to advance t hat agenda, but that is
entirely in the hands of Parliament.
As well as that, Parliament should have the
opportunity to be constantly involved in the
process, which is why the order-making powers
require a parliamentary procedure if any further
public bodies are to be rationalised. We need to
advance the agenda. Whet her we do so is
dependent on the attitude that P arliament tak es to
the proposed legislation, as is properly the case.
In addition, we must ensure that our approach
delivers real improvements in a landscape that I
think we all accept is too congested and in which
there is too much duplication and where, in many
respects, that congestion makes it difficult to
deliver all that we want to deliver.
Linda Fabiani: What do you say to those who
prevaricated for eight years and who now say t hat
you are not going far enough?
John Swinney: I am always happy to welcome
converts to the process of simplification of the
government of Scotland.
David Whitton: I have been here for only two
years, so I do not think that Linda Fabiani’s point
applies to me.
John Swinney: You have never prevaricated.
David Whitton: Indeed. I have t wo brief
questions. I take the cabinet secretary back to his
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use of the word “abolished”. Are you sure that that
is the word that you wanted to use in relation to
people such as the Scottish Information
Commissioner and Scotland’s Commissioner for
Children and Y oung P eople? Those were the
people to whom Mr Purvis was referring.
John Swinney: I was not referring to any
particular organisation; I was making t he generic
point that, in my estimation, no body has ever
been particularly keen to have its role trans ferred
somewhere else. Kevin Dunion, the Scottish
Information Commissioner, told the committee:
“I do not w ant Parliament to become preoccupied w ith
relatively minor changes.”—[Official Report, Finance
Committee, 22 September 2009; c 1538.]

The Scottish Public Services Ombudsman said:
“w e need to have a good look at how w e bring about
change if w e do not have pow ers such as order-making
pow ers on the agenda.”—[Official Report, Finance
Committee, 29 September 2009; c 1568.]

The clear evidence from the commissioners and
the ombudsman is that they can see merit in the
order-making powers. I am interested in a
discussion with Parliament about how we can
ensure that Parliament, while accepting the need
for rationalisation and for the proc ess to be
simplified, can have the assurance that it is in
control of that process—I agree unreservedly that
that should be t he cas e—and that it has adequate
safeguarding opportunities to ensure that any
proposals
are
cons ulted
on
adequately,
adequately scrutinised and appropriately decided
on by Parliament.
David Whitton: All the bodies that you have
listed were created by Parliament and are
answerable to the Scottish Parliament ary
Corporate Body and so not to ministers, in a
sense. That is where the fear has come in.
In evidence, the Rural Affairs and Environment
Committee and the Education, Lifelong Learning
and Culture Committee have commented that
those order-making powers are going too far.
14:15
John Swinney: I am a bit surprised by t hat,
because the order-making powers in the bill are
not particularly new. At heart, they give the ability
to change primary legislation through affirmative
order. Suc h powers were included in section 57 of
the Local Government in Scotland Act 2003, which
provides powers for ministers to modify any
enactment that prevents or hinders local
authorities from complying with their duties under
that act or from exercising the powers that it gave
to them. That particular power was tempered by
the requirement to lay an order—which is exactly
what we have in this bill —that had to be consulted
upon, and the S ubordinate Legislation Committee
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of the day regarded those powers for ministers as
being entirely appropriate. That is why I am a bit
surprised that members are concerned about this
section of the bill. Parliament has already enacted
section 57 of the Local Government in Scotland
Act 2003, which essentially confers the same
powers that say that ministers are entitled to
propose to amend primary legislation by an order
that is subject to statutory consultation and to the
agreement of P arliament. That is exactly the
mechanism that we propose in section 10 of the
bill. I never initiated the 2003 act. It was agreed by
Parliament and it is part of our current statute.
David Whitton: As I said earlier, we have heard
lots of evidence about that aspect of the bill from
learned legal ac ademics who have taken a view
on it. We have heard from members of different
committees and from the minister, who said t hat
he is going to study all this. Being the reasonable
man that he is, I am sure that he will take note of it
all.
I have a question about the amendments to the
Public Finance and Accountability (Scotland) Act
2000. The chair of the Accounts Commission and
the Auditor General for Scotland suggested that
the Scottish Commission for Public Audit should
take over res ponsibility for determining the A uditor
General’s terms and conditions. Indeed, we heard
from the Auditor General himself that he thinks
that that is actually quite a good idea. Does the
cabinet secretary have any views on t hat
proposal?
John Swinney: I can see why there is an
argument in favour of such a proposal.
Undoubtedly it would put anot her element into the
necessary independence of the Auditor General’s
role; we all know about the independence of the
Auditor General’s position, but the proposal would
put a bit more distance into the role. As Mr Whitton
knows, that view is not shared by the Scottish
Parliamentary Corporate Body, although I can
understand why the argument has been made. Of
course, if the committee reflects on the issue, I will
consider it very seriously.
David Whitton: In the same evidence s ession, I
think that it was the Auditor General himself who
suggested that the post should have a fixed term
of t wo periods of four years that would overlap
three parliament ary terms. Do you have any
thoughts on that, cabinet secret ary?
John Swinney: That is a sensible suggestion.
The idea of re-appointment of an Auditor General
feels instinctively like a bad one. Whether the
requirement or process of facing re-appointment
affects the Auditor General’s independence or not,
it might be perceived to do so. I would therefore
consider it to be undesirable. The suggestion of an
eight-year t erm commencing mid-way through a
parliamentary session sounds like a sensible
proposition to me.
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The Convener: There is some concern about
sections 10 and 11, and I seek a little clarification.
The Law Society of Scotland told us that the bill
would “radically change” the balance of power
between Parliament and Government. It has also
been suggested that the section 10 power appears
to be unprecedent ed. It includes abilities
concerning
“modifying, conferring, abolishing, transferring, or providing
for the delegation of, any function,”

and abolishing or creating a public body or
amending its constitution.
You have said that you would consider using the
power in an attempt to reduce burdens, but you
can appreciate the reasons for people’s concerns.
We have heard from witnesses and secondary
committees the concern that the power could have
unintended c onsequences beyond the life of the
current Parliament—for example, if there were a
majority Government. How would you respond to
such concerns?
John Swinney: First, I fundament ally disagree
with the Law Society of Scotland about the view
that section 10 results in a transfer of powers to
ministers. I think that that is a baseless view, if you
want my honest opinion. This is not the first time I
have disagreed with that body, so I do not think
that anyone will be terribly surpris ed to hear me
say that.
You say that the power is without precedent.
The Convener: That is the suggestion that has
been made to us. Iain Jamieson s aid that the
power is also unprecedented in its width.
John Swinney: I return to the point that I made
in an earlier answer, when I cited section 57 of the
Local Government in Scotland Act 2003, which
provides for ministers to modify any enactment
that prevents or hinders local authorities from
complying wit h their duties under that act or
exercising the powers that it gave them. That is a
wide power and many safeguards are, quite
rightly, associated with it. The power that I am
proposing in section 10 of the Public Services
Reform (Scotland) Bill is a power t hat has to have
necessary safeguards. I simply do not understand
how a view could be formed that it increases the
power of ministers.
We are talking about putting in place a
parliamentary procedure t hat enables us t o be
able to take decisions that can simplify the
landscape of the public sector in Scotland but
which will, crucially, enable us to do s o only with
the consent of Parliament and after statutory
consultation.
Joe FitzPatrick (Dundee West) (S NP): I was
one of the lucky MSPs who sat on the Review of
SPCB Supported B odies Committee. During t hat
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process, we heard lots of evidence about
consultation on aspects of the bill. One of the stark
things about the evidence was that people were
extremely prot ective when they were t alking about
their own empires. However, when we speak to
users, we find t hat they are less protective of the
empires and structures and more protective of the
essential functions of thos e bodies. We need to
ensure that the functions of those organis ations
are prot ected by whatever new structure comes
about. Could you go over the protections that are
envis aged in the bill to ensure that the functions of
our organisations will continue, and could you say
why the bill does not have more specific wording
in that regard?
John Swinney: Essentially, the nub of the
matter is about ensuring that the types of rights
and protections that exist in law at present are
entirely outwith the scope of the order -making
powers, so that if t here is an element of law t hat
currently gives an individual or organisation a
particular legal right or a particular entitlement,
that could not be altered by the use of the order making powers. What would be amended by the
order-making powers would be the l andscape of
bodies that supervise thos e responsibilities. That
is as it should be. The order-making power has
been defined s ufficiently tightly to focus on t hat
point and to ensure that the basic rights and
protections of individuals are well protected.
Secondly, later in the bill, we have included the
duty of user focus. It may be an obvious remark
for a Government to say that such a focus should
be implicit in all public services, but our view is
that we need to make the point—we need to
assert it—to ensure that user focus is properly and
fully taken into account by the public services in
the design of and approach to their activities. In
those two respects, having security around rights,
entitlement and powers and a duty of user focus
provide the necessary reassurance that members
of the public who use those services require to
see.
The Convener: We are moving to a close. I give
the final question to Lewis Macdonald.
Lewis Macdonald (Aberdeen Central) (Lab):
As I am a substitute member of the committee,
this is my first opportunity to scrutinise the bill. I
am intrigued by John S winney’s absolute certainty
that none of the order-making powers in t he bill
confers additional powers on ministers. In his time,
Mr Swinney has been a committee convener. I ask
him to look again at the question from t hat
perspective and say whether he believes that
removing these matters from primary legislation
will diminish in any way the opportunity for
committee members to influence t he content of
legislation.
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John Swinney: I do not think so, because we
treat primary and secondary legislation differently
in the Scottish Parliament. Committee members —
and, obviously, all members of Parliament—have
the opportunity to amend primary legislation, word
by word. Secondary legislation is treated
differently—if one were being pejorative, one could
say that it is treated on a take-it-or-leave-it basis.
The question then is whether the legislative
process excludes in any way committee members
from the consideration of secondary legislation.
We all accept that it is appropriate to deal with
some issues by primary legislation and others by
secondary legislation. The order-making powers in
the bill give us the opportunity to try to undert ake
the rationalisation of public bodies more efficiently.
We have had to wait for the bill to bring forward
the measures in part 1. There are matters—K evin
Dunion referred to them as “minor”—that cannot
be dealt with in primary legislation becaus e of the
length of time that it takes to find an appropriate
legislative vehicle or slot. Notwithstanding Mr
Whitton’s comments on the volume of legislation, it
is challenging to find appropriate legislative slots in
which to make such changes.
Lewis Macdonald: You accept the point t hat a
take-it-or-leave-it approac h is appropriate for
minor amendments and adjustments, but not for
significant changes such as changes to the
constitution or purposes of a public body.
John Swinney: Section 10 speaks for itself in
terms of what is appropriate or inappropriate. The
safeguards that are in place are abundant. As the
bill stands, there is the safeguard of statutory
consultation on any proposal, which then has to be
the subject of an affirmative order.
Today, I s uggested to the committee that there
may even be an earlier stage during which a draft
order is produc ed that could be the subject of
more open discussion on whether all the
provisions were correct. That could inform the
publication of a more definitive order. It is entirely
open to Parliament to choos e that option.
14:30
Lewis Macdonald: However, you recognis e
from your own experience of both government and
opposition that, although the Government and the
Opposition oft en agree on a principle or a general
direction, they disagree on the detail. Sometimes,
those disagreements on the detail are best
resolved by a vote on an amendment.
John Swinney: With the greatest of respect,
you might not have said that when you were sitting
on this side of the committee table, in the old days.
I do not mean to be discourteous.
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On section 57 of the Local Government in
Scotland Act 2003, ministers at the time saw fit to
propose t o Parliament giving ministers a very
wide-ranging power to modify enactments without
recourse to primary legislation. I dare say that the
same arguments could have been deployed in
those circumstances, but Parliament came to the
view that appropriate safeguards were in plac e to
guarantee the position. That is the point that I put
today.
Lewis Macdonald: You have highlighted a
particular precedent, but I refer you to the
proposed primary legislation on children’s
hearings and children’s panels. A draft bill was
offered to P arliament in the summer, but then
withdrawn, and I understand that a new piece of
legislation on the subject will be introduc ed. I am
interested in your comments on the extent to
which matters that might have been covered by
that bill will now be subject to secondary
legislation, given the order-making powers in the
Public Servic es Reform (Scotland) Bill.
John Swinney: The children’s hearings bill will
be an entirely separate piece of legislation, so I do
not think that any issues covered in it will be the
subject of these order-making powers. Essentially,
the children’s hearings bill will take its course
without reference to the order-making powers in
the Public Services Reform (Scotland) Bill.
Lewis Macdonald: That is understood, but were
the Public Services Reform (Scotland) Bill to get
on to the statute book prior to the introduction of
the children’s hearings bill, might there be matters
in the children’s hearing bill that, at present, would
be dealt with in primary legislation, but which
would no longer be dealt with in that way?
John Swinney: We are getting into a
hypothetical question that does not deal with the
circumstances that we are in. The children’s
hearings bill will tak e its parliamentary course.
Obviously, it will have a relationship with the
Public Services Reform (Scotland) Bill, in so far as
it will contribute to the achievement of the
Government’s objectives on simplifying the
landscape. However, its contents will be subject to
parliamentary scrutiny.
Lewis Macdonald: I appreciate that, and I do
not expect a more detailed response. I hope,
however, that you appreciate the thrust of my
question, which goes back to the convener’s
question about how to make the distinction
between minor matters that it is appropriate to
deal with in secondary legislation and matters of
principle that ought to be dealt with in primary
legislation, with amendments considered in
committee.
John Swinney: I will have a view on that but,
ultimately, I am not the decision maker, as the
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point will be decided by P arliament. I might well
lay an order t hat I think is entirely consistent with
the principles of the order-making powers in the
bill, and that order might satisfy the tests of
competence that would have to be passed, but
Parliament could disagree with my view. That
would be Parliament’s view, and I would have to
rest on that.
Lewis Macdonald: But Parliament could not
amend the order—that is the critical difference.
John Swinney: That is where I hope what I am
saying to the committee is helpful in relation to the
creation of conditions in which we can explore
other opportunities to achieve great er consensus.
For example, in the cons ultation process on a draft
order that I mentioned earlier, it might be possible
to arrive at a consensus around the proposals,
which could lead to the laying of a definitive order
that would be considered by Parliament under the
procedure that I am talking about and which would
be subject to statutory consultation thereafter. The
ultimate test for any measure is whether
Parliament agrees to it. That is in no way
diminished by the process, the argument for which
I am advancing today.
Jeremy Purvis: I seek clarification. A statutory
instrument made under the proposed power to
reform or abolish a body could cover any of the
bodies listed in schedule 3. One statutory
instrument could reform relevant functions and
responsibilities, and it could abolish any or all of
the bodies listed in schedul e 3. Is that correct?
John Swinney: The concept that underpins
section 10 is that one statutory instrument would
be made to effect one particular change in each
body—there would be one statutory instrument per
body.
Jeremy Purvis: Where is that in the bill?
John Swinney: That is the thinking behind the
proposal. If it would be helpful to clarify that point
in an amendment, the Government would consider
doing that.
Jeremy Purvis: There is an import ant point
here, convener.
The Convener: Make your point quickly, please.
Jeremy Purvis: The cabinet secretary has
made the point. The concern is that one statutory
instrument—
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cabinet secretary has confirmed that that could
happen.
John Swinney: Any reading of the proposed
legislation would suggest that there would be one
statutory instrument to change the function of a
particular body. If that is not crystal clear, we will
consider the point.
The Convener: I think that that is the answer t o
your question, Mr Purvis.
Jeremy Purvi s: We will perhaps take it up at
stage 2.
I have a final question about the preconditions in
relation to t he order-making powers. Section
12(2)(b) says:
“the provision
protection”.

does

not

remove

any

necessary

Where is the definition of “necessary protection”?
Is it defined in statute?
John Swinney: It is not defined in statute. It is a
term that we have inserted into the bill essentially
to address the point that I dealt with in ans wer to
Mr FitzPatrick: where an individual or organisation
has some protection under the law, that could not
in any way be hindered by the application of an
order under section 10. As I said earlier, the
Subordinate Legislation Committee has already
considered t he matter, and it suggested that the
term could be defined more specifically. As I have
said about all the proposals from the Subordinate
Legislation Committee, the Government will
actively consider the matter.
The Convener: We appear to have heard a
trailer for forthcoming attractions.
Does the minister wish to make any final
comments to wind up the session?
John Swinney: No, thank you.
The Convener: I thank the cabinet secretary
and his officials for attending. The committee will
now consider its report on the bill. We move into
private session to consider the evidence t hat we
have heard.
14:38
Meeting continued in private until 15:05.

The Convener: I suggest that we might be
previewing fut ure proceedings. The matter could
crop up during normal parliamentary proceedings,
and I would like to stick to what is before us.
Jeremy Purvis: My point is that, in the bill as it
stands, one statutory instrument, which cannot be
amended, might cover many of the organis ations
that are listed in schedule 3. I think that the
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Alzheimer Scotland
Thank you for the invitation to respond to this important Bill. Alzheimer Scotland is
Scotland’s leading national charity which aims to: represent the interest of people
with dementia and their carers; provide high quality services; and promote the
provision of high quality services by others. We therefore welcome the intention of
this Bill, which aims to ensure that regulatory bodies in place to safeguard and
improve the quality of public services will work with increased effectiveness and
efficiency.
Dementia is a complex illness which causes severe memory loss and gradual
cognitive decline. It affects every aspect of the lives of those diagnosed (currently
an estimated 69,000 people in Scotland). It gradually affects their ability to make
some or all decisions about their health, welfare and finances. It affects their ability
to communicate, reason and act in their own interests. It severely compromises
their ability to stand up for their own rights and leaves them vulnerable to neglect
and abuse. For this reason the Bill is welcomed because it aims to provide a more
effective system of scrutiny to better regulate services which people with dementia
receive both as citizens who use a range of public services, and as people with a
need for high quality health and social care services from the point of diagnosis
and throughout the illness. We therefore have a particular interest in the proposed
establishment of Healthcare Improvement Scotland and Social Care and Social
Work Improvement Scotland.
We have made a submission to the Health and Sport Committee regarding
concerns about Parts 4 and 5 of the Bill, and will be responding to the separate
consultation by the Scottish Government on the future structure of the Mental
Welfare Commission for Scotland (MWC). We welcomed Ministers’ decision that
the MWC should remain an independent body, focusing on the rights of the
individual under mental health legislation, which imposes statutory duties on both
the NHS and local authorities.
We welcome Part 6 of the Bill, especially the sections regarding user focus and
the duty on regulatory bodies to co-operate. Given that the needs of people with
dementia do not fall neatly into separate ‘boxes’ and require an integrated
approach to their health and social care such co-operation is vital. This was
recently demonstrated by the excellent joint inspection of the care of people with
dementia in care homes, conducted by the Mental Welfare Commission and Care
Commission published in the report ‘Remember, I’m Still Me’. We question
whether it is necessary to legislate for such joint work and do not regard a
requirement to seek Ministerial authority for joint inspections as helpful. Indeed
this would seem to be at odds with the aim to simplify the scrutiny landscape. It
would also be perverse in terms of the Scottish Government’s agreement in
principle that the independence of the Mental Welfare Commission (in whatever
form it might be taken forward) is retained.
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We also wish to comment on Part 2 of the Bill. We have particular concerns about
Section 10, subsection 3, which gives government ministers powers to make
constitutional changes to the reformed scrutiny bodies established under the Bill,
and to abolish or modify them without recourse to Parliament. We note that this
would also apply to the Mental Welfare Commission for Scotland. If passed, Part
2 would give extraordinary powers to government to change primary legislation in
a way which over-rides the standards set by the Scottish Parliament.
We
believe this does not provide a secure foundation for the reformed regulatory
system or engender confidence in terms of safeguarding the rights of people with
dementia and other vulnerable consumer groups. We request the Finance
Committee give serious consideration to the implications of this section, not only
for this legislation but future legislation also.
Jan Killeen
Director of Policy
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Scotland’s Colleges
Scotland’s Colleges is pleased to provide written evidence to the Finance
Committee on the Public Services Reform (Scotland) Bill.
Creative Scotland
Much of the work of Scotland's 43 colleges includes the promotion, understanding,
appreciation and enjoyment of the arts and culture – this is also one of the general
functions of Creative Scotland.
Scotland's Colleges is pleased that Creative Scotland must exercise its functions
“with a view to increasing the diversity of people who access and participate in the
arts and culture”. Widening access and participation across all courses is a
longstanding principle of Scotland's college sector and creative industry courses
are treated no differently. Scotland's colleges should be regarded as a key vehicle
for increasing the diversity of people accessing the arts in Scotland.
In terms of Section 28 (1), Creative Scotland will require to provide Scottish
Ministers with "such advice, information and assistance as they may reasonably
require" in relation to a range of matters, including, "industries and other
commercial activity the primary focus of which is the application of creative skills."
It is unclear whether Scotland's colleges will be required to act under this definition
as organisations that deliver skills-based training but where it is not a “primary
focus”. Scotland’s Colleges would like assurances that should colleges be
included within this provision, the task of reporting to Ministers shall not be an
onerous one.
Social Care
Part 4 (Chapter 1) of the Bill deals with Social Care and Social Improvement
Scotland. Many colleges run nurseries for the children of students and as such
may be defined as a “care service” under Section 37 1(l). As before, we would
expect that any additional regulations imposed on colleges as a result of this
section would not be onerous, particularly given the very tight margins under which
college nurseries operate.
Indemnity Insurance
Section 99 deals with the issue of charity trustees' indemnity insurance. All the
colleges in Scotland are charities so have a particular interest in this area. This is
a positive reform as there is currently doubt about whether or not charity trustees
can have such indemnity insurance.
General Powers
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Section 10 of the Bill allows Scottish Ministers to make “any provision” which they
consider would improve the exercise of public functions. This is a very wide
ranging provision and we would seek clarification on the potential impact this could
have on Scotland's colleges.
Neil Cuthbert
Public Affairs Manager
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Care Commission
The Care Commission supports the general principles of the Bill as long as public
assurance and public protection is maintained, if not enhanced, service
improvements continue to be driven upwards and that the changes proposed
continue to constitute good value for public money.
It will be important to ensure that these changes result in added value and are not
just seen as bringing together different scrutiny bodies which then continue to work
in their own areas of interest. It would therefore be helpful if the Scottish
Government set out its intentions about how it would evaluate the benefits of the
new arrangements, particularly the benefits for service users.
The Care Commission supports the Scottish Government’s overall policy
objectives as long as:
• scrutiny continues to provide safeguards, especially for adults and children
who do not have a strong voice
• scrutiny bodies remain independent from those being scrutinised and the
Government.
• scrutiny is delivered in a way that delivers good value for money.
It is recognised that one of the Government’s intentions is that scrutiny burdens
should be minimised. However, we think that the slogan “burden of regulation”
may have been accepted too readily. It should be recognised that what is
perceived as a burden imposed by external scrutiny bodies is in fact, in the case of
the Care Commission, an independent risk based and proportionate examination
of things that good service providers do anyway and something that poor providers
should be doing if they wish to improve.
Whether the Bill is likely to “help simplify and improve the landscape of
Scottish public bodies, to deliver more effective government that can better
achieve its core functions for the benefit of the people of Scotland”
We believe that what is proposed has the potential to achieve this aim and in
respect of scrutiny, we consider alignment between HIS, SCSWIS and HMIE to be
important and that the development of integrated working needs to extend beyond
these three bodies to embrace other scrutiny bodies.
It will be important to build in the work being co-ordinated by Audit Scotland, on
behalf of the Accounts Commission, on the development and implementation of
shared corporate self-evaluation and scrutiny risk assessment and the joining up
of scrutiny schedules.
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Whether, in light of the current financial situation, this is the appropriate
time to be pursuing both the Bill in particular and the wider public services
reform programme?
Yes – While having regards to any transitional costs the Bill has the potential to
deliver more effective and efficient scrutiny and improved service delivery across
the public, private and voluntary sectors.
Whether the simplification of public bodies identified in part 1 of the Bill is
consistent with the policy objectives of the Bill?
We have not commented on Part 1 of the Bill as it does relate to the Care
Commission.
Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a “public sector landscape and public
sector functions that are proportionate, responsive and efficient”?
The Care Commission understands why the Government seeks such powers
given the scale, complexity and time consuming nature of the legislative and
administrative changes required to bring about more effective and efficient
scrutiny. However, the preconditions (Section 12) would be very important in this
context, particularly that the use of the order-making powers must be proportionate
and must not remove any necessary protections.
Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that users of
public services are better involved?
The Care Commission’s Corporate Plan 2009-11 states that we will work in ways
that ensure that everyone who uses care services, and their carers, are informed,
consulted and involved in how care services in Scotland are developed, delivered,
evaluated and regulated.
Therefore, as user and carer focus is effectively embedded in the culture of the
Care Commission, we fully support the proposed duty of “User Focus” as outlined
in Part 6 of the Bill. However, we also would like this to be extended, particularly
when it applies to services for vulnerable children and adults, to include carers as
well as people who use care services.
We have recently written to the Cabinet Secretary for Finance and Sustainable
Growth, outlining our progress in respect of the recommendations made by the
Scrutiny Improvement Team’s User Focus Action Group and a copy of this
response has been included as an appendix. We believe that, this good practice
reflected in our current arrangements should be extended across all scrutiny
bodies and that the duty outlined in Part 6 will go a long way to facilitating this
approach.
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Whether the proposals in parts four and five of the Bill are consistent with
the five guiding principles recommended by the Crerar Review of public
focus, independence, proportionality, transparency and accountability.
Yes and these principles reflect the way the Care Commission operates and
should apply to all scrutiny bodies.
In particular we would wish to stress that, within the context of strategic priorities
agreed by Ministers and Parliament, it is important to ensure that external scrutiny
is independent and not constrained by any party in reaching conclusions and
publishing findings. Scrutiny bodies must be free to make judgements about
service delivery and report their findings into the public domain, and must be able
to decide how they discharge their responsibilities.
Whether the cost estimates set out in the Financial Memorandum appear to
be robust and any comments on the other accompanying documents?
We would like to comment on following main issues:
Shadow Management Team Recruitment (FM Table 15) - The ‘best estimate’
figure of £270k is made up of three elements, £60k for recruitment, £60k for the
Chief Social Work Adviser’s Support Team and £150k for a shadow management
team. While these are non-recurring costs they relate to 2010/11 and may have a
bearing on the Care Commission’s funding for next year and our capacity to
deliver on our objectives.
Para 526. In terms of the costs for the shadow management team, all of the
outgoing bodies have exacting operational targets to deliver and we are concerned
that there is not enough contingency to allow for strategic development and
planning of the new organisation and to allow for the effective delivery of current
activities (including delivery of shared services to other bodies) and to ensure
continued high governance standards.
Para 525. There is an inconsistency in the treatment of the Chief Social Work
Adviser’s Team and the Chief Social Work Adviser in that the costs of the Team
are included in the Financial Memorandum (Table 15) whereas the efficiency
saving from the reduction in a Chief Executive post is not shown (therefore not
counted towards the efficiency targets of SCSWIS).
Job Evaluation costs - Para 527. We have been advised that to get the range of
£0.89m to £1.43m an assumption of 3% and 5% of the projected new body pay bill
has been used. This is not an unreasonable assumption but it should be borne in
mind that some job evaluation exercises have resulted in percentages
considerably in excess of this. Each percentage point increase/decrease will
add/remove £285k per annum to the pay bill so there is considerable risk
associated with this. We think that it is essential to commission a piece of work to
evaluate current roles in the high financial risk areas. From the mapping
information previously provided, there appears to be risk surrounding admin staff
on lower grades. An exercise to establish that SWIA & HMIE admin grades are
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doing work that would be evaluated consistently with Care Commission admin
grades would greatly assist in identifying any risk.
Care Commission Officers are keen for a comparison between the significantly
higher paid SWIA and HMIE inspectors (£27k more at top of scale). A job
evaluation exercise to ensure there is a justification for the difference between the
mapped grades for SWIA & HMIE inspectors and Care Commission Officers is
necessary. There also needs to be consideration of consistent job evaluation
between Care Commission staff on the grade that HMIE and SWIA inspectors are
mapped against. For example we understand that HMIE inspectors are currently
on grade C2. The mapping would suggest that these would align to Care
Commission grade 10. We believe that this clearly demonstrates the flaws in the
approach taken as Care Commission staff on grade 10 currently include Care
Commission Regional Managers who manage 90-100 staff and a gross budget of
£4 to £5m.
Getting this mapping wrong at the top of the grading structure would have an
effect all through the structure and carries a significant financial risk.
Harmonisation Costs - Para 528. These are expressed as a range of recurring
costs between £0.428m and £1.049m, with a mid point of £0.738m. We have been
advised by the project team that this range had been calculated using the following
assumptions:
1. Maximum cost: all staff from SWIA & HMIE would map across from the
minimum of their current grade to the minimum of the appropriate current
Care Commission grade.
2. Minimum cost: all staff from SWIA & HMIE would map across from the
maximum of their current grade to the maximum of the appropriate current
Care Commission grade.
As all staff are somewhere between the minimum and maximum, the actual cost
must be within this range. We understand that no attempt has been made to
establish where SWIA & HMIE staff are currently placed on their existing pay
scale and therefore predict where in the range the cost is likely to lie. We
estimate that this would not have been a particularly complex or time consuming
exercise to do on a reasonably thorough basis, assuming the mapping
assumptions were clear. The absence of this exercise has resulted in a large cost
range which is not ideal.
We think the grade mapping appears to be flawed. In all cases there is a
substantial uplift in the minimum for the grade and, in all but one grade, a
substantial increase in the grade maximum when mapped across.
The Care Commission has previously advised Scottish Government about its
dissatisfaction with the pay mapping between Civil Service and Care Commission
grades. We have taken independent expert advice which supports our position.
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In simple terms, we do not consider that like has been compared with like. This
has led to an overstating of the recurring cost element of the harmonisation
figures.
Pensions - We were advised that the 6%-8% referred to in the Financial
Memorandum relates to compensation for increased employee contributions
between the Civil Service scheme and the Local Government Pension Scheme
(LGPS). There is no consideration of what we think are the likely significant
compensation costs for the actuarial valuation of the different scheme benefits. In
particular, the normal retirement ages are 60 and 65 for the Civil Service scheme
and LGPS respectively. We are concerned about the potential impact of this on
the overall costs.
Efficiency Savings – SCSWIS - Whilst understanding the approach that has been
taken to identify sufficient efficiency savings to fund the costs of creating SCSWIS,
we remain concerned with the potential level of efficiency savings being quoted.
To date, there has not been a robust consideration of the potential implications to
the regulatory environment arising from an enhanced efficiency regime.
Whether intended or not, the Financial Memorandum will create expectations of a
self-funding merger of the scrutiny bodies which, when combined with the potential
for additional efficiencies from the ‘transfer of resources’ initiative and/or the
implications of the next spending review, will provide an extremely challenging
environment in which to develop the budget.
Our concern is that decisions may be taken about operational regulatory practice
which has not reflected a risk analysis from the service users’ point of view.
We note the inclusion of the sentence ‘A more holistic and integrated regulatory
approach is likely to change the required skills mix and therefore the distribution of
staff across the grading structure’. This may well be the case but, the scale of any
resulting efficiencies has not been quantified. It should be emphasised that this
would not be a quick and painless efficiency fix but something that the new body
should be working towards over the first few years.
Table 15 shows a mix of recurring and non-recurring costs and savings which
masks the likely underlying financial position of SCSWIS. Savings of c£1.8m are
significant and it is disappointing that (with the exception of reduced management
costs), there has been no detailed work on how these savings can be achieved.
Para 543 - 545. With the exception of the saving in Directors costs, Para 543
contains the only costed examples of potential savings. It should be noted that the
£70k saving that SWIA currently pays to Scottish Government for IT support and
maintenance will only be saved if the Scottish Government is able to reduce its
overall IT costs by £70k in response to no longer having to service SWIA.
Para 543 also highlights that there is no identifiable charge for corporate support
services received by SWIA/HMIE from the Scottish Government. The implications
of this are that the gross expenditure of these bodies is understated and that there
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is no baseline to measure any efficiency gains as their support service costs are
not in the budget.
In addition, the Care Commission already provides shared services to the SSSC
and OSCR from its HQ in Dundee. It is difficult to see how shared services will
contribute to the envisaged 5.5% efficiency requirement. Even if SCSWIS can
broadly absorb the costs of supporting the additional staff from SWIA/HMIE, there
will not be a financial saving within the scope of the merger and there will not be a
financial saving to the Scottish Government unless it can reduce its costs as a
result of no longer having to support the former SWIA/HMIE staff.
Review of Fees - Para 549 notes that fee structures are due to be reviewed in
2010/11. We are concerned that there will not be enough knowledge about the
new regulation regime for the review to encompass SCSWIS’s activities. The
additional dimension of the proposed holistic approach to regulation has the
potential to significantly complicate the current Care Commission charging regime
which is based on individual services.
HMIE Funding transferring to SCSWIS (FM Table 13) - We would like to note
concerns over the budget transferring from HMIE (£0.8m). The Joint Inspection
Act 2006 Financial Memorandum allocated £5.5m to HMIE for child protection
work for 2007/08.
General Comments - Due to the limited time available to the project team, there
was only limited consultation and involvement from the specialist support staff in
the Care Commission in the preparation of the Financial Memorandum. In
particular we feel that there would have been benefits if there had been greater
opportunity for input to and feedback on Financial and Human Resource issues
leading to consequential financial modelling.
David Wiseman
Director of Strategic Development
Care Commission
13 August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Carers Scotland
We are delighted to have the opportunity to contribute to this important Bill.
Carers Scotland is a campaigning charity working with and for unpaid carers.
Carers provide unpaid care by looking after an ill, frail or disabled family member,
friend or partner.
Many of the issues highlighted in the Bill will have a direct impact on carers. There
are 660,000 carers in Scotland, 1 in 8 of the Scottish population. 374,800 of
carers are of working age 1 . 110,000 carers provide 50 or more hours of care each
week. 178,000 people become carers every year. Carers save the Scottish
economy an estimated £7.6billion each year 2 .
Three out of five people in Scotland will become carers at some point in their lives 3
and it is estimated that, as a result of demographic change, there will be 1 million
carers in Scotland by 2037. Caring is an issue that will affect most of the Scottish
population.
Carers give so much so society, yet as a consequence of caring, they experience
ill health, poverty and discrimination. Our proposals if implemented and the
effective inspection and improvement of services in Scotland have the potential to
have a profound impact on the lives of carers, reducing the negative effects they
experience.
Public Services Reform (Scotland) Bill
Carers Scotland’s response does not include all questions highlighted but focuses
on the value of the bill, issues around part 6 (scrutiny) and parts 4 and 5.
We believe that despite the current financial climate there is value in pursuing this
Bill and the wider public services reform programme. The value of ensuring that
services are of good quality, that they provide good outcomes for service users
and unpaid carers and that services providers are encouraged to focus on
continuous improvement cannot be underestimated and is not solely dependent on
finances.
This reflects the view of carers in a range of research. Most recently Audit
Scotland 4 reported that service users and carers reported that mental health
services were not delivered to a consistent standard and earlier research in 2007
found that a third of carers felt that services were not reliable, nearly half felt they
were not flexible or sensitive to their needs. 5 Carers reported that some services,
1

Census 2001
Valuing Carers, Carers UK, 2007
It Could Be You, Carers UK, 2002
4
Overview of mental health services, Report supplement: Carers and service users views Audit Scotland, May 2009
2
3

5
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Carers, Employment and Services in Scotland: focus on East Ayrshire, Falkirk and Highland, Carers UK 2007

for example, respite and short break services had a negative effective or no
beneficial effect. 6
The simplification of public bodies has much to recommend it. Carers and service
users will have more clarity about which body has responsibility for inspecting and
improving services that they use. However, it is critical that in seeking to
harmonise and rationalize the conflicting demands on service providers from the
inspection processes that the good practice developed by the different agencies is
not diluted. Moreover, we would note that it is essential that there are clear routes
of communication between the Social Care and Social Work Improvement
Scotland and Health Improvement Scotland. Carers and the people they care for
often utilise a range of health and social care services which often overlap and it is
essential that there is clear information and communication on who retains
responsibility in the event of issues arising.
Part 4 – Social Care and Social Work Scrutiny and Improvement
Establishment of Social Care and Social Work Improvement Scotland
(SCSWIS)
Carers Scotland welcomes the duty upon this body to continue to provide
information to public on quality of care services (41(1)) and its advisory role. We
believe it will be beneficial to carers for SCSWIS to have its specific duty to
provide advice to people or groups representing those who use care services or
those who care for those who use care services. It is essential that carers have a
clear route for to obtain information (41(3)) and that there is public dissemination
of information to raise awareness of the work of SCSWIS and the quality of care
services in Scotland. Research continues to highlight the need for better
information to help people access the services they need. 7
However, we have concerns around point 41(4) stating that a fee may be charged
to service users or carers who have requested advice. We know from the
evidence of research that carers face poverty, inequality and deprivation as a
direct consequence of their caring role. Recent research 8 has identified that three
out of four carers are significantly worse off as a result of caring, rising to four out
of five amongst those aged 45-54. This is exacerbated by the extra costs of
disability, including heating costs and service charges, with more than half of
carers subsidising the costs of the disability of the person they care for because of
inadequate disability benefit. Carers Scotland believes that paying for essential
information can be a strong disincentive to carers and those they care in seeking
advice, support and in finding information on the right service for them.
Carers Scotland welcomes the clear focus on evaluating the effectiveness of
services and that continuous improvement is encouraged. We warmly welcome
the proposal to continue to ensure that service users and carers are involved in
the process of inspection. The evidence from our partnership with the Social Work
6

Supported to Care, Princess Royal Trust for Carers and Crossroads Caring Scotland, Glasgow Caledonian University
2007
7

8

Overview of mental health services, Report supplement: Carers and service users views Audit Scotland, May 2009
Real Change not Short Change, Carers UK, 2007
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Inspection Agency suggests that the involvement of carers as lay inspections in
the inspection of social work services has been both positive and productive.
However, given the fact that it is estimated there will be 1 million carers by 2037,
we would prefer that there be included a statutory duty to involve carers in this
way. However, minimally agencies should be required to give good reasons for
not involving carers. The presumption should be that they will be involved.
(Inspections (4 43 (2))
Whilst supporting the SCSWIS aim to provide clear public information, we believe
that inspection information should be made available online. However, Carers
Scotland would prefer a statutory duty for service users and their carers be
informed if an improvement notice is issued to the service which they use.
(Improvement Notices (51))
Furthermore, Carers Scotland welcomes clear information on SCSWIS
requirement to have a clear procedure and publicity protocols for carers and those
using services to make complaints. However, we would like to see the
requirement on statutory service providers to have their own complaint procedure,
extended to all service providers. If non statutory bodies do not have a complaint
procedure, carers and service users have no clear route to resolving difficulties or
issues. The increasing use of direct payments makes this all the more important.
(Complaints (64))
Enabling carers and those they care for to have the information they need to make
informed choices about the services which they use are essential. The right
service of the right quality can enable carers to have an “ordinary life”. At present
many carers are excluded from the world of work, leisure and learning. For
example, more than half of carers providing 50 hours or more or care of work have
given up work to care with one in five reducing the hours they work as a
consequence of caring. Two out of three working age carers are not in paid work
with one if four unable to work because of their own sickness or disability. Nearly
two thirds of working age carers have no-one in their household in paid work. This
proportion increases to nearly nine out of ten where the carer is looking after their
partner. 9 This has an impact on all areas of carers’ lives including finances.
Recent research 10 found that carers in Scotland lost an average of £11,000 as a
result of caring – by giving up work, reducing hours, retiring early or as a result of
reduced career prospects. Seven out of ten carers say their caring responsibilities
affect how much they could early and one in seven say that their being a carer
reduces the earning ability of others in the household. In addition, on average,
carers retire 8 years early, missing out on years of income and pension
contributions.
Part 5 – Health Care Scrutiny and Improvement Establishment of Health
Improvement Scotland (HIS)
Carers Scotland welcomes the establishment of Health Improvement Scotland and
its clear focus on improvement. The principles specified in ensuring that safety
and wellbeing of those using health services is at the heart of the new body’s
9

Out of Pocket, Carers UK, 2007
Out of Pocket, Carers UK, 2007

10
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functions are very positive. We further welcome a focus on ensuring that good
practice is identified and promoted. This further supports the aim of improving
services. (10B).
Carers are a third more likely to be in poor health than non-carers, with this
proportion increase to twice as likely in some areas of Scotland. In a recent
research 11 , more than three-quarters of those carers questioned felt that their
health is worse as a result of the strain of caring. A large majority of carers
admitted to feeling ill, anxious or exhausted, with a staggering 95% of those
questioned saying they regularly cover up or disguise the fact that their health is
suffering in order to continue with their caring responsibilities. Worryingly, one-fifth
of these carers said they ignored feeling ill "all the time". Almost 1 in 4 carers said
they frequently feel unable to cope with their day-to-day duties due to the physical
and emotional stresses of their caring role.
The role of health services is critical to supporting unpaid carers in their caring
role. Effective inspection and service improvement is key to preventing ill health
amongst the caring population. The Social Work Inspection Agency model of selfevaluation provides an effective means of identifying, promoting and implementing
health improvement.
Carers Scotland welcomes the duty to provide information to public on the
availability and quality of services (10C3). As noted earlier, research continues to
highlight the pivotal role of information and the need for better information to
enable carers and those they care for to make informed decisions. As noted
under our comments on SCSWIS, we welcome that the body will have a specific
duty to provide this information to people or groups representing those who use
health services or those who care for those who use health services. (3)
However, we again have significant concerns that a fee may be charged to service
users or carers who have requested information (10C4). As noted earlier, we
believe that paying for essential information can be a strong disincentive to
seeking advice and support.
Health Improvement Scotland’s proposed focus on developing effective standards
and good outcomes is a positive aim. We welcome the requirement that Scottish
Government must consult with appropriate people and groups. However, some
clarity on those who are “appropriate” may be of assistance. We believe however
that this could be strengthened by specifically mentioning patients and carers.
(10H)
Welcome the clear focus on evaluating the effectiveness of services and that
continuous improvement is encouraged (10J). We believe that the modus
operandi developed by the Social Work Inspection Agency has much to
recommend it. In practice it has engaged authorities, has been generally
participative and has been effective in achieving positive changed and
improvement in service delivery and in identifying and promoting best practice.

11

Carers can’t afford to be ill, Carers Week consortium, 2008
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As noted earlier under our response to SCSWIS inspection reports we would
prefer ensuring that inspection reports are available online not just solely in HIS
offices. We also believe that those involved in commenting on inspections –
specifically patients and carers – should receive a copy and feedback on their
contribution in evaluating services (10M). Carers Scotland believes that service
users and their carers using the service should be informed if an improvement
notice is issued (10Q)
Welcome clear information on HIS requirement to have a clear procedure and
publicity protocols for carers and those using services to make complaints.
However, as noted under our response to SCSWIS, we would like to see a
requirement on services to have their own complaint procedure as part of the
process. (10Z3)
Part 6 - Scrutiny
We welcome the clear intention of a user focus in ensuring and demonstrating
continuous improvement. We further welcome the clear requirement to involve
users in the design and delivery of scrutiny functions and that this requirement
also includes unpaid carers representing those they care for. However, we prefer
to see including an explicit statement that unpaid carers are involved. As noted
earlier, the involvement of carers as lay inspectors in the Social Work Inspection
Agency inspections and their inspection process in general offers a number of
positive outcomes that can be developed to be included in the work of Health
Improvement Scotland. (92)
Cooperation and communication between local authorities, health and social
services is essential to any process that aims to secure continuous improvement
and to ensure that services are responsive to carers and those they care for. (94)
We believe that the development of joint inspections is a sensible approach.
However, as noted earlier we would prefer to see a requirement placed to
specifically involve unpaid carers and service users. (95)
Conclusion
In summary, we are delighted to have the opportunity to highlight some of the key
issues faced by carers. Many issues faced by carers are interlinked and effective
inspection could have impact on more that one area of carers’ lives. We hope that
carers can be fully involved in the new scrutiny bodies. We believe that the Social
Work Inspection Agency inspection model which has proved to be a positive one is
worthy of extension.
Carers Scotland
August 2009
About Carers Scotland
Carers Scotland is an organisation of carers fighting to end the injustice of carer ill
health, poverty and discrimination. We will not stop until people recognise the true
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value of carers’ contribution to society and carers get the practical, financial and
emotional support they need.
Carers Scotland is here to improve carers’ lives.
•

We fight for equality for carers. We want carers to have the same rights as
everyone to an ordinary life – a fair level of income, access to support to
protect their health and wellbeing and access to the world of work, leisure and
education.

•

We seek to empower carers. We want carers to be actively involved in the
design, development and delivery of services. We want carers to be
recognised and involved as key partners in the provision of care.

Carers Scotland achieves this by:
•
•
•
•
•
•
•

campaigning for the changes that make a real difference for carers.
providing information and advice to carers about their rights and how to get
support
mobilising carers and supporters to influence decision makers.
gathering hard evidence about what needs to change.
transforming the understanding of caring so that carers are valued and not
discriminated against.
providing carer awareness training for staff in health, social care and the
voluntary sector
promoting training for carers to maximise their skills and experience.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Dr Jim Dyer
General Principles of the Bill and the Scottish Government’s Overall Policy
Objectives
1. No-one could seriously object to general principles and policy objectives that
include the following: that it is desirable to avoid overlap in external scrutiny and to
standardise provision of information by providers to scrutiny bodies so as to avoid
unnecessary interference with their getting on with the job; that assessing
performance and seeking improvement should be part of the provider’s job; that it
is appropriate to have service user input and an outcomes focused approach in
external scrutiny; and that public money should be used as effectively and
efficiently as possible. To that extent I endorse the Government’s policy objectives
and the principles of the Bill.
2. However, I consider it important to warn that there are dangers in an approach
which is too doctrinaire and which involves some degree of political machismo –
e.g. in deciding in advance that the number of public bodies and the number of
scrutiny bodies should be reduced by an arbitrary figure of 25%, then working out
the rationale for abolishing and merging bodies afterwards. Much better and safer
is a pragmatic approach which identifies unhelpful and wasteful overlap of
functions or excessive scrutiny and makes sensible adjustments accordingly.
3. The Scottish Government‘s approach relies heavily on the Crerar Review 1
which in my view had serious flaws. It accepted in advance 2 , before any objective
and careful review of the public sector landscape, that there was too much
scrutiny. This did not appear to be borne out by the figure quoted 3 in the report for
the percentage of the total money spent on public services which was directly
spent on scrutiny – less than one fifth of one percent, or 18p per £100. The rather
rushed timescale 4 did not permit a careful review once it was underway. It
appeared to listen more to the complaints of those subject to scrutiny than to the
experience of those providing it, especially those providing scrutiny of services for
vulnerable groups, e.g. those vulnerable through mental disorder.
4. The Scottish Parliament should review the Government’s plans, noting
significant events in the wider world, with two things in mind.
(a) Now is not the time to weaken external scrutiny of services where the
recipients are vulnerable to ill-treatment or neglect. The Baby P and similar
scandals in child-care services tend to indicate the weakness of paper-based
1

Scottish Government (2007). Report of the Independent Review of Regulation, Audit, Inspection
and Complaints Handling of Public Services in Scotland. ISBN 978 0 7559 5362.
2
In his foreword, Prof. Crerar says that before he started the review he believed that “… there are
too many scrutiny bodies; they cost too much; they create needless burden and divert resources
away from delivering services.”
3
Crerar Report Para 6.23.
4
In the Crerar Report, Chapter One, it is stated that the 12 month timescale led to the adoption of
an “overview” approach and to a lack of a detailed study of scrutiny organizations and regimes.
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and light touch scrutiny of services. In a different sector, we are all
vulnerable people in relation to collapse of the financial system, and there is
general agreement that deregulation with weak scrutiny was one of the key
factors leading to major banking failures. People tend to complain about
scrutiny, but it is essential for public protection.
(b) Bigger is not always better. RBS shareholders might testify to this after
one take-over too far, and it is interesting to note recent comments 5 by the
Equalities Minister in relation to the amalgamation of 3 equality bodies into
the UK Equality and Human Rights Commission. The Minister’s comments
suggested this merger was experiencing difficulties and had not been a good
idea in the first place. This is a significant danger of a process that is driven
by an imperative to reduce numbers of bodies by a predetermined proportion.
5. A further consideration is that, while it is good in itself to involve the public and
users of services more in the process of scrutiny, as the Crerar report suggested,
it should not be naively assumed that the involvement of the public in setting
priorities will protect the most vulnerable people. Groups such as the mentally ill
and prisoners have not generally been at the forefront of public concern (for
evidence of this look at the conditions in which many mentally ill people are
treated). Neglect and abuse of the mentally ill have occurred in the past because
such groups have not commanded public attention. The provision of specialist
scrutiny bodies has helped to remedy this unfortunate deficiency in general public
concern. Losing or weakening such bodies would present significant risk.
6. With all these caveats in mind, the Scottish Government is to be commended
for removing from its plans the proposed merger between the Mental Welfare
Commission for Scotland (MWC) and NHS Quality Improvement Scotland (NHS
QIS) 6 . These are very different organizations: The MWC is basically a human
rights organization, emphasizing individual protection of vulnerable people, and
NHS QIS a service organization. It was worrying that stakeholders were not
consulted before this proposal was produced but welcome that the views of
stakeholders were attended to after it was announced.
7. It is also encouraging that the Scottish Government has not adopted the rather
naïve and Utopian suggestion of Crerar that there should be only one scrutiny
body for all public sectors. Indeed I think it is right on pragmatic grounds not to
seek to amalgamate the scrutiny bodies for health and social care at present,
despite the strong theoretical arguments that there is so much overlap between
health and social care that they should not be separate.
Is this the appropriate time to be pursuing the Bill and the Public Service
Reform Programme?
8. From scrutiny of the Financial Memorandum accompanying the Bill, the
eventual financial benefits of all the changes incorporated in the Bill are decidedly
modest. This is not surprising – functions are generally still required though
structures of bodies may change, and a large proportion of the costs of these
bodies are for the staff that provide the functions.
5
6

The Sunday Times, 2 August 2009 “Harriet Harman: You can’t trust men in power”.
See Policy Memorandum Paras. 222-223.
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Having said that, there is an estimated net loss of money as a result of the
changes up until 2010-11 which is not fully recouped until 2012-13. Since there is
no urgency in making the changes, there is a case for delaying them until the
financial situation improves.
The Order Making Powers Proposed in Part 2 of the Bill
9. The Scottish Parliament should give very careful attention to this part of the Bill,
as section 10 potentially gives the Government sweeping powers to make further
changes to public bodies. This is of concern, especially if the Government is
wedded to a doctrinaire approach to their reduction.
10. Of course the Bill incorporates safeguards. The Government must lay a
Statutory Instrument before the Parliament, must consult relevant interests and
accompany the SI with an explanatory document. Parliament therefore must
agree any change, but this will engender less scrutiny than would primary
legislation. An organization created by primary legislation may face abolition or
substantial change by secondary legislation. The Parliament should consider very
carefully whether the safeguards included in the Bill are adequate, or whether
reliance should remain on primary legislation – it is not as though the Parliament is
overburdened with a legislative programme.
Dr J A T Dyer, OBE, FRCPsych.
Former Director, Mental Welfare Commission for Scotland
Former Scottish Parliamentary Standards Commissioner
14 August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Equality and Human Rights Commission Scotland
1. The Equality and Human Rights Commission was established by the Equality
Act 2006 and came into being on 1 October 2007. We are the independent
advocate for equality and human rights across the three nations of Great
Britain, and we work to reduce inequality, eliminate discrimination, strengthen
good relations between people, and promote and protect human rights. We
enforce equality legislation on age, disability, gender, gender reassignment,
race, religion or belief, and sexual orientation and encourage compliance with
the Human Rights Act. In Scotland, we co-locate and work in partnership with
the Scottish Human Rights Commission.
2. We welcome the opportunity to comment on the Public Services Reform
Scotland Bill, in particular the provisions in Part 6 to improve scrutiny in
Scotland following the recommendations of the Crerar review. Our written
evidence will concentrate on the interplay of this Bill and the significant new
powers it is anticipated will shortly be conferred on Scottish Minsters to place
equality duties on devolved public authorities, in particular the implications of
these new duties for the way scrutiny bodies undertake their work in Scotland.
3. The public sector in Scotland faces profound challenges in the coming years as
it aims to deliver services against the backdrop of significant pressure on
Scotland’s, and the UK’s, public finances. This makes it all the more important
that every public pound spent has the greatest possible positive impact for the
people of Scotland. An effective scrutiny regime for public bodies is central to
achieving this; the Commission believes that there exists potential for the more
user-focused and collaborative scrutiny regime envisaged in the Bill if the
opportunity is grasped to align its provisions with the new equality duties.
Current Commission Work on Audit and Scrutiny
4. In March 2008 the Cabinet Secretary for Finance and Sustainable Growth
asked the Accounts Commission to find ways of better planning and scheduling
service inspections. The Accounts Commission is working with the main
scrutiny bodies to identify opportunities to bring work together, reduce the
burden of scrutiny in councils and improve its impact and effectiveness. The
Accounts Commission and its scrutiny partners have agreed that Best Value 2
should be the vehicle for a single corporate assessment and for shared risk
assessment and scrutiny planning - the shared risk assessment framework is
currently being developed.
5. The Equality and Human Rights Commission expects that equality indicators
will from a part of this shared risk assessment framework, and will be working
with Audit Scotland to develop the approach to equalities in Best Value 2. The
Commission in Scotland has also been working with Audit Scotland on a
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thematic study of public authorities’ response to the Race Equality Duty, and
mainstreaming equalities in Audit Scotland’s worki.
6. In June the Commission announced that it is carrying out an assessment into
the extent to which the Scottish Government is meeting the public sector
equality duties in the development and implementation of its policies and
practices with a particular focus on equality impact assessmentii. The
assessment is being carried out with the full co-operation of the Scottish
Government, and will look at three policy areas as examples of the way the
Scottish Government mainstreams equality into its work. The assessment will
focus on:
•
•
•

Guidance on Local Housing Strategies,
National Drugs Strategy: The Road to Recovery
Development of ’Better Together' Improvement Programme

7. The assessment work, undertaken using the Commission’s enforcement
powers set out in Section 31 of the Equality Act 2006, will lead to reports on the
three areas in spring 2010.
8. In July, the Commission launched the Equality Measurement Framework
(EMF)iii, and has been in discussion with the Scottish Government, as well as
UK government departments and the Welsh Assembly Government, as to how
to develop a framework to monitor the central and valuable things in life that
people actually achieve - such as enjoying an adequate standard of living,
being healthy, having good opportunities for education and learning, enjoying
legal security, and being free from crime and the fear of crime. It is particularly
concerned with the position of individuals and groups with regard to
characteristics such as age, disability, ethnicity, gender, religion or belief,
sexual orientation, transgender and social class.
9. There appears to be a clear link between the EMF’s focus on individual’s life
experiences and the service user duty in the Public Services Reform Bill.
There are also links between the EMF recommendations that audit and
inspection agencies help to close data gaps for the non-resident population –
for example care home residents, people in detention, hospital inpatients,
homeless people – and the Scottish Government’s stated priorities for scrutiny
– children, adults in need of support and protection, older people in careiv.
The UK Equality Bill
10. The Equality Bill , introduced in the UK Parliament in April 2009, will introduce
a new equality duty on public authorities, requiring them to have due regard to:
•
•
•

The elimination of discrimination, harassment and victimisation
Advancing equality of opportunity between groups
Fostering good relations between groups

11. In addition, the Bill will give powers to Scottish Ministers to impose specific
duties on named devolved public authorities, likely to include bodies such as
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councils, health boards, education authorities and the police. The specific
duties will set out the steps public authorities are obliged to take to help them
meet the general duty. Importantly, it will be for Scottish Minsters to determine
the nature and scope of the specific duties for devolved public authorities.
12. The new specific duty should be rigorous in the processes expected of public
authorities in making strategic decisions, but should be focused on delivering
better outcomes for all sections of the community. We believe that this makes
not just for fairer use of finite public resources, but, at a time of fiscal tightening,
will ensure more effective decisions on how and where to spend public money.
13. The specific duties on Scottish public authorities could include, for example,
the need to produce equality schemes, to report on progress and to undertake
equality impact assessments as part of strategic decisions on policy and
spending.
The Commission welcomes the Minister for Housing and
Communities’ indication on 9 June 2009 that, as a result of the new specific
equality duties, it should “be the norm” that Scottish public authorities
undertake equality impact assessment of all strategic and spending decisions.v
14. The EHRC is minded to recommend to the UK Government Equalities Office
(GEO) that the specific duties in England and Wales should include a
requirement on scrutiny bodies to monitor the extent to which public bodies
advance and promote equality, foster and promote good relations between
different communities and groups, and take steps to prevent unlawful
discrimination. With the Scottish Government’s own consultation on the
specific equality duties in Scotland expected shortly, we would welcome further
indication from ministers on whether they see value in a similar duty in
Scotland, and what implications this might have for the Public Services Reform
Bill.
Conclusion: the new Equality Duties and their Implications for Scrutiny
Bodies and the Public Services Reform Bill
15. Given the normative effect Scottish Ministers believe the new equality duties
will have on public authorities’ strategic decisions in Scotland, the Commission
would welcome further detail on what consideration has been given to how
best to align the equality duties with the new specific duties contained in Part 6
of the Public Services Reform Bill. This has operational and strategic
implications for scrutiny bodies themselves, as well as for work of the public
authorities they scrutinise.
16. The proposed duty on scrutiny bodies to take account of the experiences of
service users when undertaking scrutiny and improvement activities is
particularly relevant to this debate. As has been noted, there has been some
valuable work undertaken in this area, but there has yet to be a clear indication
from ministers as to how the new duties introduced through the Public Services
Reform Bill will sit alongside and be supported by their planned specific
equality duties on public bodies.
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17. Public finances on Scotland face pressures not seen since perhaps the end of
the Second World War. Effective scrutiny of public bodies is fundamental to
ensuring that public money is spent as wisely as possible, and the plans for a
more user-focused and collaborative scrutiny regime in Scotland can help
deliver this. Further consideration is needed however of the interplay of these
new duties and the Scottish Government’s plans for new equality duties on
public authorities in Scotland, and the Commission looks forward to learning
more of Ministers’ plans in this area during the passage of the Bill.
Equality and Human Rights Commission
August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from General Medical Council
The General Medical Council (GMC) is pleased to have the opportunity to respond
to the Finance Committee’s consultation on the Public Services Reform (Scotland)
Bill. Most of the Bill deals with matters which are outwith our remit. However, there
are several issues covered in Part 5 of the Bill, on the formation of Healthcare
Improvement Scotland (HIS), which are relevant to the work of the GMC.
The effectiveness of healthcare regulation is enhanced where there is good cooperation and information sharing between the systems regulator (in this case the
new HIS) and the bodies responsible for professional regulation in healthcare,
such as the GMC. It would therefore be helpful if the Bill contained an explicit
obligation for HIS to co-operate with the professional regulators. We also note that
the
Bill
provides
for
regulations
to
be
made
governing
the
registration requirements for bodies providing health care services and would
welcome inclusion in any future consultation relating to those regulations and
requirements.
Several clauses in Part 5 deal with the supply of information from healthcare
services to HIS and the use, by HIS, of that information. Most significantly, 90 (10)
J (4) gives HIS the power to ‘require any independent health care service to supply
it with any information relating to the service which it considers necessary’ - and
90 (10) K (4) restricts the subsequent use of confidential information. Clauses 90
(10) N (3) e and f state that regulations ‘may’ make provision regarding ‘the
sharing or production of information (including health records) for the purposes of
an inspection’ and ‘as to interviews and examinations (including physical and
mental examinations) which may be carried out in connection with the inspections’.
We suggest a clause requiring ministers to consult on and publish a code of
practice to regulate HIS’ use of its powers ( please note the requirement for such a
code of practice for the Care Quality Commission at Section 80 of the Health and
Social Care Act 2008).
Clause 90 (10) Z (3) states that HIS must consult on its proposals for its
complaints procedure. 90 (10) Z (4) goes on to discuss offences in relation to
running an unregistered independent healthcare service. We look forward to the
discussions surrounding both on appropriate referrals to professional regulatory
bodies.
Paragraph 90 (10c) 2 (d) states that HIS will perform a duty on behalf of Scottish
Ministers to ensure that there are facilities available for undergraduate and postgraduate clinical teaching in Scotland. The General Medical Council sets the
standards and outcomes for basic medical education and quality assures the
medical schools. We shall shortly be merging with the Postgraduate Medical
Education and Training Board, which will extend our role across the postgraduate
years of medical training, building on our joint Quality Assurance of the Foundation
Programme. We look forward to working closely with HIS and NHS Education for
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Scotland around clinical teaching and training and would particularly
welcome clarification of the relationship between HIS and the Area Health Boards
in the provision of clinical teaching facilities.
Jane Todd
Head of Scottish Affairs
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Highland Council
This submission does not constitute the Highland Council’s formal position until
this submission has been approved at the Council meeting on 3rd September,
2009
Simplification of Public Bodies
In general terms the Highland Council welcomes the simplification of the public
sector landscape from both the point of view of the public users of services and
from point of view of maximising cost efficiency.
In relation to the specific proposals, the Council considers that it is sensible to
transfer the functions of the Deer Commission to Scottish Natural Heritage (SNH)
especially as the Deer Commission specific role is undertaken on the wider scale
by SNH in relation to biodiversity, nature conservation and habitat management.
SNH are already closely involved in deer management and bringing these
organisations together would enable one organisation to address deer
management impacts on access and rural land use.
With regard to the advisory bodies that are proposed for dissolution, the Council
does not envisage any particular problems with the proposed alternative
arrangements.
In relation to the proposal to delegate Ministerial functions under Section 7 of the
Industrial Development Act 1982 and Section 5 of the Science and Technology Act
1965 which are designed to consolidate the delivery of national business grants
within Scottish Enterprise the Highland Council would suggest that consideration
should be given to Highlands and Islands Enterprise being given equal powers to
that proposed for Scottish Enterprise in relation to the delivery and management of
these grants.
Order Making Powers
In relation to the power to make orders to restructure the discharge of public
functions in Scotland, the Council notes that this could potentially have a
significant impact on how public services are organised and delivered.
Consequently it is important that there is effective consultation over and scrutiny of
any such proposals.
The Council welcomes the commitment by the Scottish Government that the order
making power will not transfer functions away from local authorities or make any
structural changes in relation to local government.
The Council also welcomes the fact that the order making power also allows
functions, following consultation to be transferred or delegated to local authorities
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as well as fire and police authorities. However any such transfer and/or delegation
would have to be accompanied with an appropriate transfer of financial resources.
With regard to the order making power to enable Ministers to reduce or remove
administrative burdens, the Council while welcoming the policy intention behind
these proposals, would wish to ensure that local authorities are fully consulted on
any proposed changes which relate to functions they discharge and for which they
have responsibility.
For example changes to licensing and inspection arrangements could have
significant consequences for local authorities which would have to be carefully
considered.
Establishment of Creative Scotland
The Highland Council welcomes the creation of Creative Scotland and also
welcomes the confirmation that Creative Scotland will be established at arm’s
length from Scottish Government and that Creative Scotland will be fully funded by
the Scottish Government, separate from the core budgets of the merging
organisations.
The Council note the intention that a new area of work for Creative Scotland will
be to assist artists to achieve excellence and to promote Scottish art and artists in
the international arena.
Whilst the Council is, in principle, supportive of this aspiration, it is conscious that
this may have additional cost implications; consequently the Council would urge
the Scottish Government to make new resources available for new areas of work
and would not want the necessary resources to be diverted from current provision
by Scottish Arts Council, particularly existing funding for grass roots participation
and community based cultural organisations, such as Promoters Arts Network and
Fèisean nan Gàidheal in the Highlands.
The Highland Council has always appreciated Scottish Arts Council’s awareness
of and consideration for the particular needs, challenges and opportunities in the
Highlands, which are often different from those in more urban and / or central
areas of Scotland. The Council hopes Creative Scotland will similarly be conscious
of the need to adopt varying approaches and implement strategy flexibly to best
serve the various, geographical and culturally distinct, areas of Scotland.
Similarly, we would expect Creative Scotland to take an active role in supporting
and promoting the Gaelic language and cultural traditions.
The Highland Council welcomes how, in the lead up to the creation of Creative
Scotland, Scottish Government and the transition board have engaged with artists
and the arts community and canvassed their views. It is essential that Creative
Scotland continue to fully involve artists and the art sector in its establishment and
development.
The Council has previously expressed reservations that the proposed size of
Creative Scotland’s Board might be too limited; that reservation would be
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somewhat assuaged if the Board’s make up comprises a membership that
ensures it has knowledge and experience which is broad and varied enough to
represent the diversity and range of the cultural sector in Scotland.
Social Care and Social Work Improvement Scotland
Health Improvement Scotland
Scrutiny
The Highland Council notes the intentions of the Bill with regard to new scrutiny
arrangements, to ensure more consistent and effective approaches in social care,
social work, criminal justice social work, child protection and health care services,
and across the public, private and voluntary sectors.
The Highland Council agrees that the current legislation no longer reflects best
practice, including the level of joint working across agencies, or best practice in
regulation and scrutiny. Accordingly, the new legislation is welcomed, as it seeks
to base these activities around an integrated cycle of improvement, and that
regulation is integrated, proportionate, and evidence-based.
The Bill presents some opportunities to strengthen and further develop working
practices, to:
• have a more consistent approach to risk assessment and scrutiny of public
services;
• enable improved sharing of information across inspectorates;
• use the duty of collaboration to replace some current ad-hoc and
opportunistic joint working arrangements.
There is an ongoing debate about how far these objectives can be achieved
through legislation, and how much should be addressed in guidance and
protocols, between the regulators and with service providers. Certainly, the new
proposed duties will require a change of culture amongst scrutiny bodies, which is
more than can be achieved by legislation alone.
The Bill reduces the number of scrutiny bodies by replacing the Care Commission
and SWIA with Social Care and Social Work Improvement Scotland (SCSWIS).
However, it falls well short of the recommendations, widely supported by service
providers, of the Crerar Review.
Crerar recognised that we operate in a world where health and social care and
education are not discrete entities. Practice in community care and in children’s
services is increasingly integrated across professional disciplines and agency
structures.
This Council believes that this legislation is a missed opportunity to combine the
regulation of health, care and education into one organisation. It is concerned that
while there has been some rationalisation of functions, and there is the proposed
duty to collaborate, this may not be sufficient to ensure a seamless efficient
approach for service users and providers. Indeed, the duty to collaborate is
unlikely to resolve the duplication in inspection programmes, schedules and
processes, for both service providers and service users.
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Also, the achievement of improvement-based scrutiny will be challenging, and the
Bill does present some risks:
•

•
•
•
•

The necessary arrangements during the imminent process of transition may
introduce significant additional work which could impact on our normal
business of providing services - albeit the regulatory bodies will be required
to fund the costs of establishment/transition, and identify efficiency savings
in relation to scrutiny.
Greater standardisation and consistency across regulators will be welcome,
but we do not necessarily want a simplistic ‘one size fits all’ approach in
return.
There will be an increased requirement on the Council to undertake selfevaluation. It is possible that one form of regulatory bureaucracy is being
replaced by another, and that the overall burden will not be reduced.
There continue to be different processes for dealing with complaints about
public services, as while the Crerar report included the case for a single
complaints system across all public services, the Bill does not fulfil this.
There may be a greater risk of scrutiny and regulation dominating the
balance of our activities, causing us to be more inspection-led and less
management-led.

Financial Implications of the Bill
From the Council’s perspective, it is hoped that the Bill will result in reduced
bureaucracy and duplication from external inspections. Where this is the case, the
Council will wish to identify any time or cash savings that result, in order that these
can improve efficiency within the Council and contribute to the Council’s own
efficiency targets.
In addition with the reduction in the number of scrutiny bodies and the level of
scrutiny combined with a move towards self-evaluation it should be the case that
the new scrutiny arrangements will cost less. It could be that the savings that are
achieved could be invested in those agencies that will be required to carry out the
self-evaluation; for example local authorities.
Conclusion
Overall the Highland Council is broadly supportive of the measures contained
within this Bill, which will contribute to reducing duplication of both activity and
inspection within the public sector landscape as well as contributing to the
development of a proportionate and risk based scrutiny system in Scotland. The
anticipated benefits from reduced and more consistent regulation are likely to
outweigh the risks referred to above. However, the Council believes that still more
can be achieved towards the achievement of the Crerar recommendations, and
that the legislation could have gone further in this regard.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Mental Health Law and Practice
I am writing to express my concerns about the provisions of Part 2 of this Bill. I am
a mental health lawyer and Honorary Fellow in the Law School at Edinburgh
University. I have worked widely with a large number of bodies working with
service users and carers and in 2007 was awarded an MBE for my services to
mental health law in Scotland.
I was a member of the Millan Committee, whose review of mental health law in
Scotland largely influenced the provisions of the Mental Health (Care and
Treatment) Act which the Parliament passed in 2003.
My concerns about the impact of Part 2 of the Bill particularly relate its impact on
the Mental Welfare Commission for Scotland.
As you know, clause10(3) of the Bill would give Ministers powers to make
constitutional changes to the scrutiny bodies established under the Bill, and to
abolish or modify them without recourse to Parliament. The impact on the Mental
Welfare Commission would be that the Government would be able to change its
role and functions, which were set out in the 2003 Act, without further reference to
the Parliament.
On behalf of the Law Society of Scotland, I attended all the Parliamentary
committees and briefed MSPs while the 2003 Act was progressing through the
Parliament. I was extremely impressed with the care given and the interest shown
by MSPs in protecting the rights of some of our most vulnerable citizens.
The 2003 Act was not a party political issue and would never have been a vote
winner for any party. Yet despite this, all parties seemed genuinely concerned and
pleased that they could take their part in reforming the law. As a result, the Mental
Health Act (Care and Treatment) Act is now generally regarded as a model of
international good practice and the role of the Mental Welfare Commission, as
enshrined in that Act, provides important guarantees that this practice will be
sustained.
To remove such decisions from the Parliament, which showed such interest in
these issues, would, I believe, downgrade the importance of the Commission and
would undermine the guarantees of its independence from Government which are
so essential if it is to do its work of protecting the human rights of vulnerable
individuals without fear or favour.
I do hope the Finance Committee will give serious consideration to the implications
of these provisions.
If I can give you any further information, I should be delighted to do so.
Hilary Patrick
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from HM Chief Inspector of Prosecution
In setting up the Inspectorate of Prosecution in 2003 I collated information from
various inspectorate bodies both North and South of the border. The question of
independence was a strong principle common to all inspection bodies. The
principles in Crerar particularly its emphasis on self assessment, targeted riskbased inspection and user focus were already well established themes.
My main concern with the proposed legislation centres on Part 2 with the proposal
that Ministers can by order "restructure" the discharge of inspection functions
including abolishing functions and indeed inspection bodies (albeit subject to some
kind of Parliamentary hurdle). This seems to me to confer too much power on
Ministers to alter powers/duties conferred by the Parliament. My own statutory
foundation (itself a bulwark for independence) confers the function of inspecting
the Crown Office and Procurator Fiscal Service with no further specification and I
would not welcome any interference with that general function as I believe it acts
as an important mechanism to address issues which may be of public concern and
provides a mechanism for accountability.
I am also concerned about Part 6. User focus is at the centre of our inspection
work involving extensive contact with system users by way of questionnaires,
interviews etc. I have no issue therefore with an emphasis on this. However, I feel
that again there is a danger in allowing Ministerial direction on how inspection
work is undertaken and might curtail activity. It also clashes with my primary
legislation which provides that the Inspector in exercising his functions is to act
independently of any other person, again an important part of independence. User
focus is also in my opinion too widely defined as it stands.
In my experience over the past 6 years (in the criminal justice arena) inspection
bodies are more than willing to pursue joint work with each other and adhere to the
10 accepted principles of inspection which include customer focus and joint
working. I note that my own inspectorate is absent from those bodies listed in
clause 95 despite the prosecution's role in the possible prosecution of children and
children as victims/witnesses. I have now conducted (voluntarily) 3 joint inspection
with Her Majesty's inspectorate of Constabulary.
Joseph T O’Donnell
HM Chief Inspector of Prosecution
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from HM Inspector of Constabulary for Scotland
Part 2 – Order Making Powers
It is my intention to write to the Committee, prior to 14 August, on the remaining
parts of the Bill.
At this time, I wish to record my concerns regarding the content of Part 2.
As HM Inspector of Constabulary for Scotland, I fully appreciate the principles of
Crerar, and indeed, the drive for better, clearer and less burdensome public
scrutiny. Part 2 of the Bill would appear to me, to invest too much power within the
decision-making ability of Scottish Ministers – power that should more
appropriately lie within the body of the Scottish Parliament.
I understand that the Bill includes an outline of a mechanism to include the views
of Parliament in this decision-making. My concern is that the view of Parliament is
very different from the will of Parliament. The power sought by Ministers seems to
me to be greater than is required and, in fact, may be less than competent when
applied to primary Scottish legislation or Westminster legislation.
In making my observations on Part 2, I would seek to avoid the situation that saw
the Ministerial power remaining and a Parliamentary antidote being added. This
would lead, in my view, to the creation of complexity and confusion when
introducing legislation intended to achieve the exact opposite.
Bill Skelly
HM Inspector of Constabulary for Scotland
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Her Majesty’s Inspectorate of Education
The Scottish Government’s overall policy objectives in introducing the
and, in particular, whether the Bill is likely to help simplify and improve
landscape of Scottish public bodies, to deliver more effective,
coordinated government that can better achieve its core functions for
benefit of the people of Scotland?

Bill
the
cothe

The provisions in the Public Services Reform (Scotland) Bill will help simplify the
landscape of Scottish Public bodies and help provide more effective and
coordinated scrutiny. Scotland as a whole is a beneficiary of external scrutiny
because it contributes to improvement and so to high quality delivery across a
range of services and represents high public value for investment of resources. It
contributes to the quality of life and culture of our citizens, to the nature and
competitiveness of employment opportunities in our economy and to the future
growth and prosperity of Scotland. HMIE has a significant assurance function in
relation to Ministers, the public and users of services more specifically. As a
consequence of our strong improvement focus, users receive a better service and
are better informed about choices they make in accessing public services.
Whether, in light of the current financial situation, this is the appropriate
time to be pursuing both the Bill in particular and the wider public services
reform programme?
Given the current financial situation and the prospects for the foreseeable future it
is particularly important to take steps to provide more cost-effective and efficient
public services which meet the needs of service users and provide public value.
Restructuring of public bodies will incur start up cost but we should not lose sight
of the longer term gains and potential savings. Scrutiny is even more important
where budgets are being reduced to ensure that outcomes for service users are
not compromised as a perverse effect of budgetary restraint. HMIE’s focus on selfevaluation moderated by proportionate and targeted inspection can help public
bodies focus on what matters most in improving services in the current financial
situation.
Self-evaluation alone has not lead to an improvement in services and in some
aspects services have deteriorated despite this process. It is important therefore
that self-evaluation and inspection should be seen to have complimentary roles in
continuous improvement and providing public assurance.
Whether the simplification of public bodies identified in part 1 of the Bill is
consistent with the policy objectives of the Bill?
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The transfer of functions, dissolution of bodies, and delegation of functions
outlined in part 1 of the Bill are consistent with the policy objective of simplifying
public bodies.
Whether the order-making powers proposed in part two of the Bill are
appropriate in seeking to deliver a public sector landscape and public sector
functions that are proportionate, responsive and efficient?
The range of proposed order-making powers are appropriately broad to meet
policy objectives. Provision for consultation in paragraph 21 provide a helpful
balance to Scottish Ministers powers to make orders.
Legal enforcement powers may underpin scrutiny but are best restricted to areas
where minimum standards can be defined or where elements of process can be
regarded as mandatory. The powers are best not held by an inspectorate whose
main focus is on quality improvement at all levels, albeit that they may be
exercised by another body in the light of its evaluations. For example, there is
provision for HMIE to recommend to the Minister the use of powers for
improvement where it has significant concerns about a lack of improvement in
provision with serious weaknesses. In HMIE’s experience, in most educational
settings legal enforcement powers are rarely needed to achieve effective action
following scrutiny. A strong ethos of partnership, high regard for HMIE advice, and
public reporting on inadequate provision all create a compelling expectation of
action. Coupled with appropriate support, this brings about improvement in the
great majority of cases identified by HMIE.
Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that users of
public services are better involved?
Children cannot be expected to gauge and articulate key factors affecting the
quality of the services so inspection places the experience of the child at the
centre of its activities. Lay people who are members of the public join inspections
as full team members. The specialist expertise of inspectors engaging directly
with children and their experience in classrooms and other delivery settings
enables them to put themselves into the situation of the children, apply evaluation,
and be an advocate on their behalf. Any scrutiny regime which relied only on data
to identify risk in school education could only be reactive and, as a result, children
who appear negatively in the data would already have suffered significant
disadvantage. The same factors apply also to most learners at other levels. More
generally, organisations should be encouraged to listen more to and act upon the
‘voices’ of their users and thereby empower them.
Inspections of child protection services focus on the impact of services and the
outcomes for children. Vulnerable children including the very young are given a
voice in and through the inspection process. The inspection identifies and reports
publicly on how well the needs of these vulnerable children are being met, starting
from the child’s experiences, and makes specific recommendations to further
secure their wellbeing.
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Involvement of service users is a key feature of the work of HMIE. For example, in
schools we use questionnaires to gather the views of pupils, parents and staff prior
to the inspection. We use this data to identify issues for close focus during
inspection and report the findings in our published report. For example, if parents
raise issues about communication or homework or pupils raise issues about
bullying or are satisfied that they are treated fairly at school, we would look at
these areas in particular. In the inspection of colleges, recently graduated college
students join the review team as full members. Part of our response will often be
around encouraging schools and services to deal more effectively with such
issues.
Whether the proposals in parts four and five of the Bill are consistent with
the five guiding principles recommended by the Crerar Review of public
focus, independence, proportionality, transparency and accountability?
Proposals in the Social Care and Social Work : Scrutiny and Improvement and
Health Care: Scrutiny and Improvement parts of the Bill to establish SCSWIS and
HIS are consistent with Crerar principles. The extent to which the operation of any
new proposed bodies is consistent with these principles will depend on their
individual management structure, values, operational practices and business
models. The new scrutiny bodies will play a full part in the Audit Scotland-led work
on scrutiny scheduling, risk analysis and assurance and improvement planning,
consistent with Crerar principles.
Whether the cost estimates set out in the Financial Memorandum appear to
be robust and any comments on the other accompanying documents?
The estimates, insofar as they apply to HMIE, are robust. We cannot make any
comment on other aspects as we have not been involved in the detailed workings.
I attach a copy of HMIE’s draft post-Crerar action plan which provides further
information on some of the above responses.
Graham H C Donaldson
HM Senior Chief Inspector
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HMIE Draft Post-Crerar Action Plan
Action Group
Recommendation

Government
response/requirement

Status of
recommendation for
HMIE

HMIE Action

Target/product

Timescales

Principles are widely accepted
and closely aligned with current
good practice in scrutiny and
complaints handling. The SG
accepts these and will use
them, to build core risk criteria
from.

User Group report was
strongly influenced by
HMIE principles relating
to stakeholder agendas.
Already committed to
user involvement by
using lay members and
involving children and
young people, students
and other learners,
families/parents,
employers and others
who receive services in
all inspections and
reviews .

Continue to develop user
involvement.

Statement reconciling
HMIE concepts of
pupil, learner etc with
UFAG definition of
user.

Within three
months of signing
off this plan

Accepted
The SG will work with external
scrutiny organisations and
providers, and consumer
representatives to ensure that
scrutiny reflects the interests of
the public and of service users.
Legislation on user focus is
currently being drafted as part
of the PSR Bill.

HMIE is already taking
forward the seven
principles of user focus.
User involvement in the
design and delivery of
scrutiny activity has been
strengthened in recent
initiatives such as the
George Street Research
survey prior to the
implementation of new
models and subsequent
Consultation on report
formats, RIFs etc.

Maintain focus on user
involvement. Categorise
HMIE activity in terms of the
seven broad features and
establish baseline
statement.

Accepted
The SG will continue to work
with scrutiny bodies and

HMIE already using best
practice examples in
college sector wide

Greater focus on good
practice examples involving
users across directorates.

User Focus aspects
R1 Scrutiny bodies should
adopt the definition of “user”
and “user focus” set out in
this report

R2 Scrutiny bodies should
adopt the vision,
underpinning principles and
seven broad features of
user focus set out in this
report

R3 Scrutiny bodies and
public bodies should draw
on the examples of good

11 August 2009

Analyse current HMIE
thinking against definitions
and adopt the thinking, not
necessarily the terms.
HMIE uses specific sectorlinked terms at present in
reports. For example, in
child protection reports, use
of the term “user” might be
misinterpreted as a
substance misuser. It is
unlikely to help clarity of
some reports to switch to
term “user” although this will
be reviewed by HMIE.

Baseline statement
established and
disseminated through
HMIE intranet,
website or as
otherwise decided

Within three
months of signing
off this plan

Further develop and
emphasise HMIE’s
evaluation of establishments
and services on the Charter
Mark agenda – looking at
those providers and how
they did on user
focus/involvement.
First three reports
from primary, Child
Protection and

September 2009
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11 August 2009

Action Group
Recommendation

Government
response/requirement

practice in user focus and
involvement as a basis for
further work

consumer representatives to
see how user involvement in
scrutiny can become more
widespread.

R4 Scrutiny bodies and
public bodies should
establish a mechanism for
the sharing and
disseminating of good
practice and the
development of action
learning

Accepted
Scrutiny organisations should
work in conjunction with
providers, the SG and
consumer representatives to
develop outcome measures
and to strengthen the user
voice at all levels of public
reporting.

R5 Ministers should support
the current work being
undertaken by the
Improvement Service and
Customer Focus Scotland
on a common approach to
measuring customer
satisfaction and experience
in Scottish local
government. Minsters
should review the work by
April 2009 with a further
expectation of a common
approach being developed
across local government by
April 2010.

Legislation to be introduced is
likely to clarify extent of impact
on HMIE. SG has taken note
of Consumer Focus Work and
has used this as a basis for
draft legislation.

HMIE is currently
supporting and promoting
user focus in inspection
and self-evaluation
frameworks.

Review use and
composition of external
reference groups

R6 Ministers should ask that
all performance scrutiny
reports from scrutiny
bodies, for new

Accept

Will be required.

Continue current lines of
development and fully
implement proposals by
September 2010 for all

Ministers therefore accept this
recommendation as good

Status of
recommendation for
HMIE
“learner engagement”
label. HMIE already
increasing its focus on
user involvement in
services subject to
scrutiny.
Involved in most current
school inspections. New
cycle of child protection
inspections has increased
focus on user
involvement.
Principles relating to user
focus are generally
similar across all HMIE
sectors but practice is at
different stages of
development.

HMIE Action

Target/product

Timescales

college sectors in
series of ‘Good
Listeners’ to be made
available on website.

Current frameworks for
inspection and review
should be regularly
reviewed to demonstrate
continuous improvement in
user focus by HMIE and
through HMIE reporting on
providers’ practice.

Implement any decision to
align HMIE approaches with
national developments.

Good practice
seminars within HMIE
CPD focusing on
user involvement
SMG confirmation
that adjusted
inspection/review
frameworks meet
requirements.
Exploratory
discussions with
Consumer Focus
Scotland to share
information about our
approach

RIF shared in every
pre-school, school
and learning
community inspection

June
2010

Discussions by
September
2009

September
for sectors
than CP and
September

2009
other
RSS.
2010

HMIE Draft Post-Crerar Action Plan
Action Group
Recommendation

Government
response/requirement

programmes of work, are
produced in ‘dual-format’
format, with both an
accessible summary and a
full technical report, with
effect from April 2009.

practice and will write to all
scrutiny bodies to encourage
them to adopt this
recommendation. (but)
…it reasonable for such
reporting requirements to be
built into the planning scrutiny
activity from April 2009.
Ministers therefore accept that
this will result in this approach
being rolled out over a period
of time.

R7 Ministers should expect
greater commonality across
all scrutiny bodies in terms
of the grading approaches
they use and (i) direct that
this is addressed within the
developing work on
Outcome Agreements and
Best Value 2 (ii) review
progress by April 2010 and
(iii) have a firm expectation
of roll-out within new
programmes of service
scrutiny by April 2011.

Partially accepted.

R8 Ministers, scrutiny
bodies, service providers
and the Scottish Parliament
should accept that to bring
about greater user focus
within any scrutiny system
both cultural and procedural
change is required. Such

Legislation will clarify position
adopted

Legislation simplifying scrutiny
regime should address this
difficulty

11 August 2009
Status of
recommendation for
HMIE

HMIE Action

Target/product

Timescales

inspection and review
models.

from September 2009
in addition to
publication of report
for parents/public.

for CP and RSS

Development work
over 2009-10 to
implement similar
approach in child
protection and
residential special
school inspections.

HMIE working closely
with other scrutiny bodies
to ensure consistency of
reporting.
HMIE and scrutiny bodies
have developed a
common “language”
using the six point scale
(HMIE, Care
Commission, SWIA).
HMIE’s overarching
framework is carried
through in the new child
protection framework,
college review
framework, and
elsewhere.
HMIE has already
developed its inspections
to fully involve users in
informing evaluations.
“…delivering inspections
with rather than to …”
It has produced an
inspections DVD to fully

Standard practice
adopted for “learner
report” in college
sector.
Continue to ensure that
common language is further
developed across new
scrutiny frameworks
including DWP inspections
and advocate its use by the
new health/social work and
care bodies to be
established from April 2011.

All new frameworks
used by HMIE staff or
with partner bodies
align with common
language unless
external context rules
this out.

Raise answers of HMIE staff
and provider staff and effect
attitudinal change.

Internal CPD for
HMIE staff.

Linked to
timescales for
adoption of new
framework and
review of existing
frameworks.

June
2010

Events, print
materials and website
material for provider
staff.
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Action Group
Recommendation

Government
response/requirement

change will involve
challenges and
opportunities for service
providers, scrutiny bodies
and crucially, the users
themselves. …organisations
are encouraged to exercise
leadership and effective use
of resources to effect this
change and to deliver on
the recommendations
contained in this report.
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R9 All scrutiny bodies
should be required to report
to Ministers by June 2009
on their approach to
implementation of the
recommendations in this
report and plans to progress
further. Each scrutiny body
should be able to
demonstrate that it is
responding to issues of user
focus by April 2010.

Recommendation overtaken by
discussion paper produced by
Consumer Focus Scotland
which is being taken into
account within proposed
legislation.

R10 Ministers should
establish a mechanism for
involving scrutiny bodies
and other bodies as
appropriate, to help drive
forward improvements in
user focus and to increase
co-ordination and
development of greater
commonality.

Duty within PSR Bill.

11 August 2009
Status of
recommendation for
HMIE
inform teachers and
others of the demands
and opportunities
presented by inspections
and to help them to adopt
positive attitudes and play
a constructive role.

HMIE Action

Target/product

Timescales

Subsection of this
plan comprising User
focus elements, with
suitable introductory
section, submitted to
Ministers.

By any date set
by Ministers

Report to Ministers to
demonstrate that
HMIE is responding
to issues of user
focus
HMIE requires to take
part in mechanism when
established.

Responsive to mechanism
as established.

HMIE fully
implements and
contributes to
mechanism.

April 2010
Determined by
development of
mechanism

HMIE Draft Post-Crerar Action Plan
Action Group
Recommendation
Elements relating to
scrutiny of local
authorities at the strategic
level;
R5
To improve the coordination of external
scrutiny between those
undertaking it and to
reduce the burden on
public bodies, it is
recommended that:
a single common data
request agreement will be
specified covering:
• a core set of
information to be
made available
publicly and fully
maintained in a
standard format by
local government
and scrutiny bodies
for access by the
public; and
• a secondary set of
information to be
made available
through local
intranets and a
national portal and
fully maintained in a
standard format by
local government
and scrutiny bodies.
R2 To deliver
improvements in service
delivery and better
outcomes for the people
of Scotland, it is
recommended that:

11 August 2009

Government
response/requirement

Status of
recommendation for
HMIE

HMIE Action

Target/product

HMIE
Personnel

Timescales

Accepted by Government response indicates:
Local government and scrutiny
bodies should examine the
detail of the RBAG report and
agree a method of bringing it
into force. Government will
consider how the principles can
be expanded to other (non
local authority) delivery bodies
including those in the third
sector

Accounts Commission in
the lead with other
bodies, including HMIE
involved in SRA and
associated scrutiny
planning.

HMIE was proactive in
the RBAG group in
brining forward the
extranet data already
held by us and used
for EA and CP
inspection. The
recommendation
related to developing a
wider version of this
which would
encompass the data
requests of all
inspection and audit
bodies.

Co-ordinated
data gathering
system for
strategic
inspection of
local councils

HMSCI
HMCIs D5
ACIs D5/6

2011 with
progress
demonstrated
in April 2010

Accepted by government

HMIE has replaced INEA
programme with validated
self-evaluation of EAs.

Validated selfevaluation approach
developed by HMIE
was seen as very good
practice by RBAG
group and contributed
to this

High quality data
and evaluation
fed into each BV
audit of councils

HMSCI
HMCIs D5/6
HMACIs D5/6
Stats team

Programme
fully in place
by August
2009

Councils are working with their
partners to consider this; it is
essential that scrutiny bodies
are closely involved in the
process so that their expertise
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Action Group
Recommendation

Government
response/requirement

councils, partners and
scrutiny bodies use assisted
self-evaluation, which sits
on a continuum of audit and
inspection, as a key
approach to provide
rigorous external challenge
of performance and
practices, and to help
develop partners’ capacity
for effective self-evaluation.
Over time, robust selfevaluation based on sound
performance information
should replace most cyclical
inspections.

and capacity can be use to
support the work.
(but)…a much greater role for
self-evaluation in conjunction
with independent scrutiny
particularly in high risk areas.
The emphasis of scrutiny will
switch from well performing
delivery bodies who will see a
reduction to scrutiny to poorly
performing organisations and
services where the amount of
scrutiny might increase until
improvements can be
demonstrated.

11 August 2009
Status of
recommendation for
HMIE

HMIE Action

Target/product

HMIE
Personnel

Timescales

recommendation.

Feasibility studies
on eventual
approach
recognising
validated
self-evaluation
and early
disengagement
from evaluative
activity as points
on a continuum.

LI inspection
and reporting.

June 2010

Accounts
Commission
confirms fully
appropriate HMIE
contribution.

HMCIs D5/6

August 2009

HMIE will formalise its
programme of support
for improvement
through the VSE
approach which will
also provide assurance
and relevant
intelligence for BV2
programme
HMIE will support
improvement in multiagency self-evaluation
within Child Protection
Committees. This will
inform both CP
inspections and
provide intelligence for
BV2
School self-evaluation
is now the starting
point for school
inspections and other
tasks.
Consideration of
longer-term
developments.

R3 To deliver
improvements in service
delivery and better
outcomes for the people
of Scotland, it is
recommended that:
scrutiny bodies substantially
alter the frequency and
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Accepted
As part of the Accounts
Commission work on
coordination, scrutiny bodies
are developing a joint risk
assessment process which will
inform the frequency and
intensity of inspection of local
government and services

Accounts Commission in
the lead – working with
scrutiny bodies supported
by Government. This
includes HMIE

HMIE already actively
involved in the joint
risk assessment work.
HMIE personnel are
taking the lead in some
of the pilot work in this
area.
HMIE already
contributes to the

Proportionate
model (risk
based) for

HMIE Draft Post-Crerar Action Plan
Action Group
Recommendation

Government
response/requirement

depth of their work in
councils to reflect the
strength of self-evaluation
and performance.

provided by local government.
There are some services such
as child protection which, due
to the risk factors and the
potential impact on vulnerable
groups, will always require
some additional form of regular
scrutiny over and above the
joint risk assessment and
assisted self evaluation.

R4 To deliver
improvements to coordinated scrutiny
planning, risk assessment
and information sharing to
reduce the burden of
scrutiny, it is
recommended that:

Accept
This is already being taken
forward by the Accounts
Commission who have now
provided two progress reports
to Ministers

the Accounts Commission
ensures that all scrutiny
bodies work together to
deliver joint scrutiny
planning and risk
assessment processes.

11 August 2009
Status of
recommendation for
HMIE

Accounts Commission in
the lead with scrutiny
bodies including HMIE
involved
HMIE already actively
involved in all scrutiny
and operational groups
taking forward this work.
Inspection schedules
have already been
produced and will be
published for all strategic
inspection in May 09.
INEA inspection has been
ended and VSE
introduced.
Second round of Child
Protection inspection has
been designed to be
more proportionate and
risk based.

HMIE Action

Target/product

‘round table’ meetings
to assess risk in each
local council area.
HMIE will continue to
provide high quality
and well evidenced
data and evaluations
to support the risk
assessment
programme including
intelligence from all
HMIE inspection and
from the work of the
District Inspector
Continue to contribute
fully to Accounts
Commission-led
developments.

second cycle of
Child protection
inspection
reflects selfevaluation and
previous
performance in
the first cycle of
joint child
protection
inspections

All HMIE
inspection at a
strategic level is
in line with the
published
scheduled and
can be
demonstrated to
be risk based,
proportionate and
building on
self-evaluation.

HMIE
Personnel

Timescales

HMSCI
HMCIs D5/6
HMACIs D5/6

Transition
year to April
2010
Fully
streamlined
schedule by
April 2011
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Action Group
Recommendation
Elements relating to HMIE
functions that will transfer
to the new social
work/social care scrutiny
body
Para 21
The recommendations from
all the action groups aim to
support a more risk based
and proportionate approach
and re-align scrutiny activity
so that service
improvements can be made
as a result. Reducing
burdens through introducing
a stronger emphasis on
assisted self-evaluation,
and the introduction of more
proportionate scrutiny - as
recommended in Reducing
Burdens and Policy and
Approach – will allow
scrutiny bodies and service
providers to focus more on
improvement.
Para 30
The importance of creating
a proportionate system of
scrutiny whilst safeguarding
the needs of the most
vulnerable is a common
issue in the action groups’
reports … should lead to a
system where external
scrutiny is focussed on
areas (councils or individual
services) which need more
attention. … local
authorities will need to
produce evidence of robust
and reliable evidence of
their self evaluation
processes. … scrutiny
bodies must retain the right
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11 August 2009

Government
response/requirement

Status of
recommendation for
HMIE

HMIE Action

Target/product

HMIE
Personnel

Timescales

The Financial Memorandum
supporting the PSR Bill will
emphasises the move to
proportionality and assisted
self-evaluation as part of the
approach to be delivered by
the new scrutiny bodies in
health and social work/care.

Already committed to this.
New inspection models
for pre-school centres
and schools are strongly
advancing HMIE’s
approaches in this area.
Second cycle of child
protection inspections
emphasises selfevaluation as a starting
point, informing scoping
leading to greater
proportionality but without
minimising the assurance
necessary for Ministers
and the public.

Continue to develop in
the context of
inspection/
improvement activity
and the move to the
new scrutiny body by
2011.

Second cycle of
child protection
inspections.

CI, ACI, LI, CP Directorate 6.

Ongoing with
the second
proportionate
cycle of child
protection
inspections
delivered
from April
2009.

Accepted in relation to the
second cycle of child protection
inspections. External scrutiny
will be focussed on areas
where there is greatest risk,
based on self-evaluation.
Scrutiny priorities have been
identified and Scrutiny
proposals will be subject to a
Systematic Scrutiny Check.

HMIE has been asked to
coordinate and lead a
proportionate second
cycle of child protection
inspections from April
2009.

Deliver proportionate
inspection programme.

Inspection
programme to
contribute to the
National
Performance
Framework with
regard to
“positive child
protection
inspection reports
in local authority
areas”.

Directorate 6.

Ongoing,
deliverable
from April
2009.

HMIE Draft Post-Crerar Action Plan
Action Group
Recommendation
to conduct unannounced
inspections in areas that
have been defined as high
risk at a national level, such
as child protection.
“Next Steps” for
recommendation R2”
although the Government
accepts that there should be
a much greater role for self
evaluation, it is important to
note that this will continue to
be done in conjunction with
independent scrutiny
particularly in high risk
areas. The emphasis of
scrutiny will switch from well
performing delivery bodies
who will see a reduction to
scrutiny to poorly
performing organisations
and services where the
amount of scrutiny might
increase until improvements
can be demonstrated.
R1
To deliver improvements
in service delivery and
better outcomes for the
people of Scotland, it is
recommended that:
councils and their partners
continue to develop robust
self-evaluation processes.
P2
The priorities for public
service scrutiny should be:
1.Protection, welfare and
access to opportunities
for:

11 August 2009

Government
response/requirement

Status of
recommendation for
HMIE

HMIE Action

Target/product

HMIE
Personnel

Timescales

HMIE has been asked to
coordinate and lead a
proportionate second cycle of
child protection inspections
from April 2009.

Deliver proportionate
inspection programme.

Inspection programme
to contribute to the
National Performance
Framework with regard
to “positive child
protection inspection
reports in local
authority areas”.

Directorate 6.

Ongoing,
deliverable from
April 2009.

Directorate 6.

Accept.

Capacity for building
multi-agency selfevaluation being
delivered through a
specific work with Child
Protection Committees
and, increasingly,
community planning
partnerships.

To continue to support
capacity building for
self-evaluation within
and across children’s
services.

For child
protection/com
munity planning
partnership –
Directorate 6.

Ongoing.
09/10 task.

Second cycle of
proportionate child
protection inspection
subject to a Systematic
Scrutiny Check which met
the priorities established

To deliver the joint
inspections of services
to protect children.

Inspection
programme
2009/12.

Directorate 6.

Ongoing.

Continue to take full
account of

HMIE inspection
points of

Councils are at different stages
of readiness regarding self
evaluation and scrutiny bodies
should work with them to help
councils to develop and
implement assisted self
evaluation
Accept.

Inspection
Demonstrate
continuous
improvement in
outcomes for
(vulnerable)
children in
relation to
effective selfevaluation.

LI inspection
and reports
All HMII
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Action Group
Recommendation

Government
response/requirement

• Children,
• Adults in need of support
and protection 1 ,
• Older people;
2. Assuring public money is
being used properly

Elements relating to HMIE
governance and best
value
A2. Ministers to formally
adopt the key principles of
governance to ensure
operational independence
for scrutiny bodies.

P7. To improve the
understanding of the impact
of scrutiny, service
providers and scrutiny
bodies should use the
themes and measures as
set out in the PAAG report
to be able to demonstrate
the resources which are
required to respond to
external scrutiny.

1
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11 August 2009
Status of
recommendation for
HMIE
by the Scottish
Government.

Ministers accept this
recommendation as good
practice and will write formally
to scrutiny bodies to encourage
them to adopt this
recommendation.
Accept in principle.
Government and Audit
Scotland should ensure that
the impacts of scrutiny – its
cost and benefit – is set out by
service providers and scrutiny
bodies in a consistent manner
in future. There is no standard
way of demonstrating cost and
benefit at the moment and the
challenge will be to use the
PAAG report recommendations

Timescales

Draft of new
Framework
Document.

BMCT

December
2009

1. HMIE Impact
Assessment
Report.
2. Paper on
principles of
impact
assessment by
authorities.

CS Director and
HMCI
Directorate 5.

September
2009

Target/product

Government priorities
for public scrutiny in
drawing up annual
HMIE business plan.

reference include
relevant
initiatives.

Will be required;
Government will write to
HMIE.

Conduct internal
review of existing
Framework Document
against the key
principles of
governance in
preparation for request
from Government.

Will be required; expect
Audit Scotland to be
asked to take the lead in
bringing local authorities
and scrutiny bodies
together to agree
common methodologies –
initial paper produced by
Antony Clark.

Develop internal
procedures to produce
report covering the
themes/measures
identified in the PAAG
report but also a paper
on principles of impact
assessment by
authorities.

HMI’s ongoing inspection
programmes and aspect
tasks have key points of
reference including the
Early Years Strategy,
Getting it Right for Every
Child, More Choices,
More Chances, etc
All HMIE scrutiny focuses
on the outcomes of
provision and its
effectiveness.

Accept

HMIE
Personnel

HMIE Action

For scrutiny prioritisation purposes, this definition should include all adults in the care of the State.

Business Plan
demonstrates
appropriate level
of content
relating to
priorities.

HMIE Draft Post-Crerar Action Plan
Action Group
Recommendation

Government
response/requirement
to develop a useful system

11 August 2009
Status of
recommendation for
HMIE

HMIE Action

Target/product

HMIE
Personnel

Timescales
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Learning Disability Alliance Scotland
The Learning Disability Alliance Scotland welcomes this opportunity to comment
on the proposed changes to Scrutiny bodies in Scotland contained within the
Public Services Reform (Scotland) Bill.
General
Generally it is our position that the public body landscape is too cluttered within
Scotland. Lots of duplication exists without a clear justification. Too many public
bodies means that each has to justify its own existence, defend a range of
practices and continually produce new initiatives to show that it is “doing the
business”.
The steps taken by this bill to reduce the number of scrutiny bodies could be
equally applied to local authorities, bringing a degree of consistency to the issue of
service provision over the country.
Public Service Improvement
In addressing specific points made we believe this Bill will "help simplify and
improve the landscape of Scottish public bodies, to deliver more effective,
coordinated government that can better achieve its core functions for the benefit of
the people of Scotland". We are particularly pleased to see the merging of the
Care Commission and SWIA.
Public scrutiny bodies need to be fit for purpose and the current separation of
these two bodies does not reflect the changes that have taken place in the
relationship between the local authorities and social care providers. Today local
authorities have a far more contractual relationship with service providers whether
it is in the form of formal commercial contracts or that of service level agreements.
Understanding this relationship is important to the future of social care services in
Scotland and a single inspection body is far better placed to do that than two
separate ones.
We are concerned that although the new body SCSWIS has the power to inspect
the organisation and coordination of social work services, it is not clear whether
this covers the inspection of the commissioning of care services. Neither does
SCSWIS have the power to issue an “improvement notice” to cover the process by
which local authorities commission, design or organise care services. This means
that recommendations from inspections may or may not result in change.
Our concern over this matter stems from our experiences in debating the question
of quality in how local authorities commission social care services through the
process of competitive tendering.
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Despite the Care Commission having experience of thousands of care services
across Scotland and developing comprehensive standards for the assessment of
quality of these services, local authorities completely disregard such standards in
preparing competitive tendering documents. In this process, local authority
commissioning teams set new standards which have not been assessed or tested
in practice, relying, almost exclusively, on paper evidence for this.
The Care Commission currently and SCSWIS will in the future have to inspect
services commissioned to a different set of standards from their own. This has the
potential to lead to poor quality services with providers having to operate to two
sets of standards, one in their contract and the other from SCSWIS.
We think that SCSWIS should have the power not only to investigate the
“organisation and coordination” of social work service and how they are
commissioned but be able to use “improvement notices” to ensure appropriate
improvements are made.
The use of neighbouring local authorities to supply services where a local authority
cannot meet the requirements of an improvement notice should be considered.
Good Progress
We believe that the overall aim of this piece of legislation is consistent with the five
guiding principles recommended by the Crerar Review of
1. public focus,
2. independence,
3. proportionality,
4. transparency and
5. accountability
Background
The Learning Disability Alliance Scotland was formed in 1999 when a number of
users, carers and professionals working with people with learning disabilities came
together to create an organisation that could represent the views of people with
learning disabilities. Our membership currently stands at twenty organisations
working throughout all areas of Scotland.
Members include Enable Scotland, Down’s Syndrome Scotland, CrossReach,
Quarriers, PAMIS, Enable Glasgow, Association For Real Change, Unity
Enterprises, The Action Group, Ark Housing Association, Gowrie Care, Key
Housing Association, Leonard Cheshire Scotland, Cornerstone, L’Arche, Quality
Action Group, Partners In Advocacy, Powerful Partnerships.
Ian Hood
Coordinator
Thursday, 06 August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from The Lord President Of The Court Of Session
I wish to express a view regarding the power proposed to be conferred by section
10 of the Bill.
Subsection (1) of that section enables the Scottish Ministers to make by order any
provision which they consider would improve the exercise of public functions,
having regard to efficiency, effectiveness and economy. By subsection (2), “public
functions” are defined as “functions of the persons, bodies and office-holders listed
in schedule 3”. Subsection (3) elaborates on the provision which may be made.
This includes provision “modifying, conferring, abolishing, transferring or providing
for the delegation of any function” (paragraph (a)) and provision “amending the
constitution of, or abolishing” with certain limited exceptions a person, body or
office-holder listed in schedule 3.
The list in schedule 3 includes both the Scottish Ministers and any other officeholder in the Scottish Administration. It therefore appears to me that these
provisions would be capable of being exercised in relation to the new Scottish
Court Service established by section 60 of the Judiciary and Courts (Scotland) Act
2008.
Section 12 sets preconditions for the making of an order. These include that “the
provision does not remove any necessary protection” (paragraph (b) of subsection
(2) as read with subsection (3)). Section 20 sets out the procedure for the making
of an order. This includes considerable consultation (section 21) followed by the
laying of an explanatory document before the Parliament. The draft order then
requires to be approved by resolution of the Parliament before it is made.
Sections 12 and 20 no doubt hedge the use of the power quite considerably.
Nevertheless, it seems to me to remain possible for the power to be exercised so
as to abolish the SCS and transfer its functions back to the Scottish Ministers, so
as to effect a significant transfer of its functions to others or so as to effect a
significant modification of its functions, in each case without its consent.
My preliminary view is that these provisions fail to recognise the constitutional
rationale for the creation of the new SCS. It is no ordinary office-holder in the
Scottish Administration charged with discharging government functions (in the
loose sense). It is instead created so as to enable the support services for the
courts and the judiciary, as the third arm of government, to be provided by a body
which is institutionally separate from the executive arm of government. It is my
view that any abolition of the SCS should be effected only after the sort of careful
and in-depth scrutiny to which its creation was subject when the Bill for the 2008
Act was before the Parliament; it should, therefore, not be capable of being
abolished by the power which is sought to be created by this Bill. So far as the
modification or transfer of its functions in the interests of improvement is
concerned, I can well see that there may be circumstances in which it would be
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advantageous to the SCS to approach the Scottish Ministers with a proposal in
that regard. I would however regard it as incompatible with the constitutional
position of the SCS that any modification or transfer could occur without the
consent of the SCS.
It may well be that there may be no intention ever to use the proposed power
relative to the SCS in the ways which cause me concern. That is not, however, an
answer to those concerns. If there is no intention to use the proposed power in
that way, there should be an express exclusion of the SCS.
Arthur Hamilton
Lord President of the Court of Session
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Mental Health Tribunal for Scotland
Introduction
The Mental Health Tribunal for Scotland (“the Tribunal”) welcomes the opportunity
to submit its view to the Finance Committee on the Public Services Reform
(Scotland) Bill (“the Bill”) as the Committee considers the principles of the Bill at
Stage 1.
The Tribunal restricts this submission to addressing whether the order-making
powers proposed in Part 2 of the Bill might appropriately be exercised in respect of
the Tribunal in seeking to deliver a “public sector landscape and public sector
functions that are proportionate, responsive and efficient”.
Order-making powers in Part 2 of the Bill
Section 10
Section 10(1) would enable the Scottish Ministers to “by order make any provision
which they consider would improve the exercise of public functions, having regard
to” “efficiency”, “effectiveness” and “economy”.
Section 10(2) defines the term “public functions” as “functions of the persons,
bodies and office-holders listed in schedule 3, subject to any limitations specified
in that schedule”.
Section 10(3) provides that the provision which Ministers may make by order
under section 10(1) “includes” (but is not limited to) provision:
•
•

•

modifying, conferring, abolishing, transferring, or providing for the
delegation of, any function;
amending the constitution of, or abolishing, a person, body or office-holder
listed in schedule 3 (other than the Scottish Ministers; the Forestry
Commissioners; a person listed in schedule 3 by virtue of section 11(3)(e);
or a company); and
creating a person, body or office-holder on which functions are conferred or
to which functions are transferred or may be delegated.

Schedule 3 specifies 80 bodies and categories of bodies. The Mental Health
Tribunal for Scotland is one of the bodies specified. Schedule 3 does not specify
any limitation in respect of the Tribunal.
Section 11
Section 11(2) would enable the Scottish Ministers to modify schedule 3 by adding
an entry for any person, body or office-holder falling within the categories specified
in section 11(3) and to remove any entry from schedule 3.
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Section 13
Section 13(1) would enable the Scottish Ministers to “by order make any provision
which they consider would remove or reduce any burden, or the overall burdens,
resulting directly or indirectly for any person from any legislation”.
Section 13(2) then defines “burden” as meaning “a financial cost”, “an
administrative inconvenience”, “an obstacle to efficiency, productivity or
profitability” or “a sanction, criminal or otherwise, which affects the carrying out of
any lawful activity”.
Section 13(5) provides that the provision which Ministers may make by order
under section 13(1) “includes” (but is not limited to) provision:
•
•

abolishing, conferring or transferring, or providing for the delegation of,
functions of any description;
creating or abolishing a body or office.

The Mental Health Tribunal for Scotland
The Tribunal was established by paragraph 21 of, and Schedule 2 to, the Mental
Health (Care and Treatment) (Scotland) Act 2003 (“the 2003 Act”) and came into
operation in October 2005. The Tribunal is charged with responsibility for deciding
whether people with mental disorder should remain subject to compulsory
measures for their detention and for the care and treatment of their mental
disorder. The Tribunal’s decisions are subject to appeal to the superior courts.
Power to alter, or abolish, the Tribunal or its public functions
The 2003 Act was scrutinised and amended by Members of the Scottish
Parliament and was passed by the Scottish Parliament. In short, the 2003 Act was
subject to those parliamentary processes providing for scrutiny and amendment to
which all Acts of the Scottish Parliament are subject.
The sheer extent of the powers provided for in section 10(1) (wide enough even to
allow for the abolition of any person, body or office-holder listed in schedule 3) and
section 13(1) (wide enough even to allow for the abolition of any body or office,
apparently not restricted to bodies or offices listed in a schedule) is, in the
respectful submission of the Tribunal, worthy of detailed scrutiny.
First, it appears to the Tribunal – being a body created by an Act of the Scottish
Parliament and the public functions of which have been provided by an Act of the
Scottish Parliament – that any move by the Scottish Ministers to amend the
constitution of the Tribunal or to abolish the Tribunal (whether under section 10(1)
or section 13(1)) or to modify, abolish or transfer from the Tribunal any of its public
functions or to confer upon, transfer to or provide for the delegation of any function
to the Tribunal should be subject to the same parliamentary processes for scrutiny
and amendment as was the 2003 Act which established the Tribunal and its public
functions.
The Tribunal notes that the power to make an order under section 10(1) and
section 13(1) is restricted by the onerous affirmative procedure provided for by
section 20, which requires consultation in accordance with section 21, and that the
order must be laid in draft before the Scottish Parliament and approved by
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resolution of the Parliament before it can be made. Nevertheless, the Tribunal
notes that even this onerous process does not provide the Parliament with the
same degree of flexibility and power as do the processes in respect of primary
legislation before the Parliament.
For example, in considering a Bill, it is open to Members of the Scottish Parliament
to bring forward amendments (as happened during the passage of the Bill that
became the 2003 Act), i.e. Members of the Scottish Parliament can seek to modify
what has been placed before the Scottish Parliament by the Scottish Ministers.
However, in respect of a draft order under section 10(1) or section 13(1), the
Scottish Parliament has power only to accept or reject, in its entirety, what the
Scottish Ministers have placed before it: Members of the Scottish Parliament have
no power to bring forward amendments to a draft order.
The Tribunal as an independent body impartially exercising judicial
functions
Second, the Scottish Ministers are regularly represented before the Tribunal as
parties in the cases of restricted patients (i.e. certain mentally disordered patients
in respect of whom the Scottish Ministers have certain powers and obligations
under the 2003 Act). The Tribunal hears evidence and considers submissions
made on behalf of patients, on behalf of Ministers and on behalf of other parties,
and reaches a decision on the case before it, such decisions being appealable
direct to the Court of Session.
It appears to the Tribunal that the proposed powers under section 10(1) and
section 13(1) may potentially raise, in the minds of patients whose cases are being
considered by it, and in the minds of others, a perception that the Scottish
Ministers have power over the Tribunal which those patients do not. In short, the
Tribunal is concerned about the effect which the power under section 10(1) and
section 13(1), and its potential use, may have on the perception of the Tribunal as
an independent body impartially exercising judicial functions which impact upon
the liberty of mentally disordered patients.
Conclusions
For the foregoing reasons, the Tribunal respectfully submits:
(a) that it is inappropriate that the Tribunal – being a body created by an Act
of the Scottish Parliament and the public functions of which have been
provided for by an Act of the Scottish Parliament – should be listed in
schedule 3 to the Bill and so potentially be subject to the alteration or
abolition of itself or its public functions, without the requirement for the
Scottish Ministers to subject their proposals to those parliamentary
processes providing for scrutiny and amendment to which Acts of the
Scottish Parliament are subject, but to which a draft section 10(1) order laid
before the Parliament is not subject;
(b) that it is inappropriate that the Tribunal – an independent body
impartially exercising judicial functions which impact upon the liberty of
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mentally disordered patients – being a body in proceedings before which
the Scottish Ministers are represented as a party, potentially be subject to
the alteration or abolition of itself or its public functions, without the
requirement for the Scottish Ministers to subject their proposals to those
parliamentary processes providing for scrutiny and amendment to which
Acts of the Scottish Parliament are subject, but to which a draft
section 10(1) order laid before the Parliament is not subject;
(c) that it is inappropriate that, if the Tribunal was not listed in schedule 3 to
the Bill, Ministers would have power under section 11(2) to modify schedule
3 by adding the Tribunal to it, thus making the Tribunal potentially subject to
an order under section 10(1) altering or abolishing it or its public functions;
(d) that it is inappropriate, on the grounds given at (a) and (b) above, that
the Tribunal potentially be subject to an order under section 13(1) altering
or abolishing it or its public functions.
The Tribunal is happy to clarify or elaborate upon any point made in this
submission.
Russell G Hunter
Solicitor
Legal Secretary to the Tribunal
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Mental Welfare Commission for Scotland
The Mental Welfare Commission for Scotland (“the Commission”) works to
safeguard the rights and welfare of all people with a mental disorder. The general
duties and particular functions of the Commission are laid down in statute in Part 2
of the Mental Health (Care and Treatment) (Scotland) Act 2003 and in section 9 of
the Adults with Incapacity (Scotland) Act 2000.
In general, we welcome the Bill and support the principles underpinning the
proposed reforms. We understand that the Finance Committee has been
designated the lead committee on the Bill. The Health and Sport Committee is
giving detailed consideration to Parts 4 and 5 of the Bill and we have been invited
to address our comments on those parts of the Bill to that committee. The
invitation directed us to the Finance Committee’s call for evidence on other parts
of the Bill, notably part 2. We have some comments on part 2 and part 6.
Part 2, Order Making Powers:
We understand the aims behind the provisions contained within Part 2. It is
essential that Government has regard to improving the efficiency, effectiveness
and economy of the exercise of public functions. It is in no-one’s interest that there
be inefficiency, overlap or duplication of functions.
We wonder whether it is possible to achieve the general aims of the Bill without
conferring the order-making powers contained in respect of the very creation or
abolition of a “person, body or office-holder”. This seems to be a more
fundamental change that should have the public consultation and parliamentary
scrutiny afforded to primary legislation.
Part 6:
Part 6 of the Bill deals with some broad issues relating to scrutiny. Many of these
are most welcome. In particular, we welcome the sections on user focus and the
duty of cooperation between and among organisations, including the Commission.
We think the legislation should give Ministers authority to require a joint inspection
and that organisations should be able to decide themselves to conduct a joint
inspection without needing to seek the approval of Ministers. This would further
the aim of simplifying the scrutiny landscape enshrined in the Bill, an aim which we
wholeheartedly support.
Parts 4 and 5:
We will direct our comments on Parts 4 and 5 to the Health and Sport Committee
and will be happy to present them with oral evidence. Both Committees should
note that there is a consultation process initiated by the Scottish Government on
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the role and functions of the Commission. We hope that the outcome of that
process will provide both Committees with further information on the Commission’s
functions. This will allow Parliament to decide on the best way to ensure that
vulnerable people with mental illness, learning disability and other mental health
problems can be assured that their rights and welfare will have proper
independent safeguards.
Dr Donald Lyons
Director

Mr Jim Connechen
Acting Chair
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from National Museums Scotland and the National Galleries Of
Scotland
1. Introduction
National Museums Scotland and the National Galleries of Scotland are pleased to
have the opportunity to submit evidence on the Public Services Reform (Scotland)
Bill to the Scottish Parliament Finance Committee.
As major collecting bodies with a unique role in Scottish society, our organisations
are both National Collections Institutions (NCIs) and registered Scottish charities.
Our organisations are presently listed in Schedule 3 of the draft Bill and are,
therefore, affected by the proposed legislation.
The Boards of Trustees of National Museums Scotland and the National Galleries
of Scotland support the broad principles of the Bill and welcome moves to create
greater efficiency and effectiveness in public sector bodies. However they are
concerned that the wide new powers set out in the draft Bill may remove some
independent protections that ensure that the national collections, which have been
built up over hundreds of years, will be maintained for future generations. The
Boards also have concerns about the impact on the status of National Museums
Scotland and the National Galleries of Scotland and the ability of both institutions
to continue to attract donations of important objects from private collectors.
This submission is intended to highlight these areas of concern. We imagine that
specific issues such as the protection of National Museums Scotland and the
National Galleries of Scotland have, as yet, not been considered in the preparation
of this proposed legislation. However, the draft Bill, as it currently stands, could
have a significant impact on our future.
2. General Feedback
In general terms, National Museums Scotland and the National Galleries of
Scotland Boards of Trustees agree with the broad aims of the Bill. It is entirely
right that we “improve the exercise of public functions by bodies, having regard to
efficiency, effectiveness and economy”, and we can demonstrate our track record
in this area and our commitment going forward. However, we wish to highlight our
concerns with what we consider are unintended consequences of this Bill for our
organisations. As the draft currently stands, it could seriously impact on our future
as important Scottish collecting bodies.
3. The Distinctive Role of National Museums Scotland and the National
Galleries of Scotland
3.1 Public Benefit
(i) Together, National Museums Scotland and the National Galleries of Scotland
are responsible for the procurement, preservation and promotion of a very
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substantial part of Scotland’s cultural, historic, and national heritage. For example,
National Museums Scotland has in its care over four million objects and its
collections have been built up over more than two centuries. They encompass a
broad range of subject areas such as archaeology, world cultures, natural
sciences, science and technology, decorative and applied arts, and Scottish
history and culture. In a similar vein, the National Galleries of Scotland collection
comprises around 90,000 objects including national photography collection,
paintings, sculpture, prints and drawings. Those objects, in addition to temporary
loans, provide a platform for educating the public and promoting this country’s
history and cultural heritage.
(ii) The prime purpose of our institutions is to hold the National Collections which
we manage in trust for the people of Scotland, in perpetuity, and to enable access
to them for as large and as broad an audience as possible. We operate for the
public and national benefit, not just for this generation, but for the future
generations of Scotland – and for visitors to this country. Our approach to fulfilling
our respective remits includes a commitment to social inclusion, access, and
education.
(iii) Our collections are vital to the heritage of our nation and are key to
understanding our history. And such an appreciation of Scotland’s past is
imperative for a clear understanding of its present, and a dynamic and ambitious
vision for its future. Strong, well presented National Collections are a vital element
in the maintenance and development of a strong national identity.
(iv) Enabling people to learn through our collections is a core responsibility. We
offer learning programmes and resources across schools, universities and
communities. Both our bodies inspire people to learn more about Scotland and
the world through engaging programmes, events and high quality displays. Online
access to collections and learning resources reaches audiences beyond our
museums and galleries.
(v) In fundraising terms, the sort of philanthropic support which the National
Collections attract enables individuals to “give something back”. This can create a
sense of community, developing networks of friends and supporters who are able
to openly support the National Collections and the beautiful buildings in which they
are housed and contribute to our national identity.
(vi) Please see Appendix 1 for information regarding the collections cared for by
National Museums Scotland and the National Galleries of Scotland.
3.2 Our Distinctive Role
(i) We would stress to the Committee members our view that our status as major
national collecting bodies requires particular and different treatment for National
Museums Scotland and the National Galleries of Scotland under this new Bill.
This distinction in our role was recognised by the Scottish Parliament and the
public, through the debates in the Scottish Parliament on the Charities Bill in 2005
and through subsequent amendments to the Charities and Trustee Investment
(Scotland) Act 2005 in terms of The Charity Test (Specified Bodies) (Scotland)
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Order 2006. As NDPBs operating at “arms length” from government, we were
able to retain our charitable status and therefore protect our fundraising ability.
(ii) Unlike most other public bodies, we are not administrative or policy-making
organisations working on behalf of the Scottish Government.
We are
fundamentally different because we hold very large collections in trust for the
benefit of future generations and are building those collections through new
acquisitions. It should also be recognised that we are custodians of long term
loans, some from private collections, which may eventually pass into our
collections. The discharge of these responsibilities requires a stable and
sustainable environment.
(iii) What also distinguishes National Museums Scotland and the National
Galleries of Scotland from the rest of the public sector is our responsibility to
undertake and support research in both the sciences and humanities, which links
to universities and related institutions in Scotland and around the world. Our
collections cannot be understood or effectively used for the public benefit unless
we create the knowledge with which to interpret them. Our contribution to
research and education is, therefore, a fundamental aspect of our role.
3.3 The Current Legislation Governing National Museums Scotland and the
National Galleries of Scotland
(i) The distinctive role of National Museums Scotland and the National Galleries of
Scotland led to us being constituted as Non-Departmental Public Bodies (NDPBs),
at “arms length” from Government, with charitable status. We were established
under Primary Legislation and are governed by the National Heritage (Scotland)
Act 1985 (in the case of National Museums Scotland) and by the National
Galleries of Scotland Act 1906 and the 1985 Act (in the case of the National
Galleries of Scotland). Under our founding legislation, we have Boards of
Trustees who are appointed by Ministers. The 1906 and1985 Acts granted the
Boards wide general functions on the care for, preservation, security and collection
of material and on publicity and public education. They also have fairly wide
powers of lending, but limited and clearly defined powers of disposal.
(ii) Under the new Bill, it is not clear whether our bodies would remain as NDPBs
in the short or long term. As we clearly outlined in our evidence to the
Parliamentary Committees in relation to the Charities Bill in 2005, we believe that
NDPB status is of fundamental importance to our organisations from a wide range
of viewpoints. Loss of independence would have a very severe impact on the
ability of our institutions to carry out our role effectively and, more importantly, on
the future of our organisations. It could also impact on our status as Scottish
charities, which has been recognised by Scottish Ministers as an important feature
of our unique position in Scottish society, as stated in the Scottish Executive
Development Department’s Explanatory Note to The Charity Test (Specified
Bodies) (Scotland) Order 2006 SI/2006/219, published on 16 February 2006.
(iii) While we accept that future Governments may take the view that changes
need to be considered in relation to the status of National Museums Scotland and
the National Galleries of Scotland as NDPBs, we believe that the impact of such
changes would be of such material importance to our role and future that those


826

changes warrant full and careful treatment when being considered by Parliament.
It is in this context that we make the recommendations below in relation to the Bill.
3.4 Funding Sources
(i) Our organisations receive public funding from the Scottish Government to care
for and provide public access to the National Collections which we maintain. As
NDPBs with charitable status, we are also able to raise very significant nongovernment funding, often to accompany Scottish Government or lottery support.
This non-government funding includes private support from both personal and
corporate donors, maintaining a long tradition in Britain of private philanthropic
support for the nation’s great cultural treasures.
(ii) This financial assistance is vital to the delivery of our major new developments
which maintain the excellence of our services to people within Scotland and to
tourists. Our donors give to us because they appreciate the importance of our
collections and activities, and they trust our bodies to care for the collections in
perpetuity. They perceive us as the independent, “arms length” guardians of
Scotland’s cultural heritage. The Bill, if enacted, could lead to a loss of this status.
(iii) In addition, our ability to raise funds from trusts and foundations as charitable
bodies is of particular importance and any threat to our independence could
destabilise that fundraising ability.
3.5 Public Interest
(i) The general public cares deeply about our National Collections. We are trusted
by them to protect their heritage, and to provide an objective and independent
interpretation of the collections. Therefore, there is immense interest in what we
do - a recent example being the major capital projects currently being undertaken
by both National Museums Scotland and the National Galleries of Scotland.
(ii) As independent bodies, the public values the fact that we provide a neutral
arena for the exhibition and display of our national and international cultural
treasures, and also for debate, education, lifelong learning and research at home
and across the world. We nurture the learning potential of culture for people of all
ages to grow the appetite for culture in the next generation. It is essential that our
“arms length” status remains in order to ensure the creative and artistic freedom
which best serves the interests of the public.
4. Consequences of the Bill’s Enactment
We imagine that specific issues such as the protection of National Museums
Scotland and the National Galleries of Scotland have, as yet, not been considered
in the preparation of this proposed legislation. However, the draft Bill, as it
currently stands, could have a significant impact on our future.
4.1 Wide-Ranging Powers
(i) Part 2 of the Bill gives Scottish Ministers the power “by order [to] make any
provision which they consider would improve the exercise of public functions” by
bodies, having regard to efficiency, effectiveness and economy. Such provisions
could include modifying, abolishing, transferring or providing for the delegation of
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any function of our institutions or amending our constitutions. The transfer or
delegation could be to another body listed in Schedule 3 of the Bill or, for that
matter, to any other body that Ministers would be empowered to create by virtue of
subsection 10(3)(c) of the Bill. Crucially, an order under this section may “modify
any enactment, instrument or other document”.
The impact of these provisions, if enacted, is to enable Scottish Ministers to modify
a previous statute by Statutory Instrument. It would, therefore, be possible for the
Scottish Government to use such a Statutory Instrument to modify the content of
the National Heritage (Scotland) Act 1985 and the National Galleries of Scotland
Act 1906 – the Primary Legislation which governs National Museums Scotland and
the National Galleries of Scotland.
(ii) In Section 11 of Part 2 of the Bill, we have also noted subsection (3)(e)(ii) which
refers to the lists of persons and bodies which Section 10 affects and to additions
which can be made to the list. We understand the effect of this section of the Bill
to affect any non-public body to which any part of our functions is effectively outsourced, although the extent of Scottish Ministers’ powers in relation to such a
non-public body is limited to the public function which is being provided. We
believe that this could have a potential impact on the willingness of contractors to
enter into arrangements with National Museums Scotland and the National
Galleries of Scotland for the outsourcing of public functions, although we have not
considered this in greater depth at the present time.
4.2 Possible Impact of Part 2 of the Bill on National Museums Scotland and the
National Galleries of Scotland
(i) As it stands, the Bill is so widely drafted it could be used by a subsequent
administration for purposes which the present government may not actually intend.
For example, as far as we can see, it would be possible for a future government to
change or remove the current restrictions against the sale and transfer of
collections, and then either direct or pressurise the Trustees to consider selling
some items not currently on display.
This possibility directly undermines the prime purpose of our institutions which is to
hold the National Collections in trust for the people of Scotland, in perpetuity. The
effect could be to lose our public role as the guardians of Scotland’s largest
collections of key historical, cultural and national importance.
(ii) Our Boards of Trustees entirely understand that the Scottish Parliament may
wish to review our structures from time to time. We also entirely understand and
respect the role of Parliament, as the nation’s elected representatives, to propose
and to make such changes. Our concern, however, is that the Bill will permit such
changes to be made to our organisations, which are established by Primary
Legislation, through a Statutory Instrument which is by its nature subject to less
detailed Parliamentary and public scrutiny.
(iii) We are of the view that national bodies of our international importance and
with our unique role in Scottish society should continue to be governed by Primary
Legislation. We appreciate that the purpose of the Bill is to simplify government
and improve efficiency and effectiveness. We entirely support that sentiment, but
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we believe that in the case of National Museums Scotland and the National
Galleries of Scotland, because of the collections we hold and our unique and
important position in Scotland, there is a strong case for ensuring that the present
arrangements for review through Primary Legislation in the Scottish Parliament
should be preserved.
4.3 Lack of Sufficient Safeguards
(i) We note the order-making power in the Bill is subject to preconditions. These
are that the effect of any provision in the order should be “proportionate” to the
policy objective, should not remove “necessary protection”, and should be broadly
consistent with the general objects or purpose of the body concerned. In our view,
this is ill-defined and weak as it currently stands, and does not, in our view,
provide adequate safeguards for the National Collections. Again, in our view, it is
more appropriate that our bodies remain subject to Primary Legislation.
(ii) While the accompanying explanatory memorandum accompanying the Bill
states that any “changes must be proportionate”, our Boards of Trustees are not
convinced that this provides sufficient safeguards. There also remains the
uncertainty regarding who would decide what would be “proportionate” change
and we are keenly aware that any decision would be subjective. .
4.4 Impact on Public and Financial Support
(i) The National Collections for which the NCIs care are currently inalienable. The
public hold us in high esteem and regard us to be independent, “arms length”
organisations. This has been a great strength to date but means that any change
to our status or responsibilities is a matter of significant national interest.
(ii) As stated above, our Boards have limited and clearly defined powers of
disposal and a major issue is how collections could be used in the future. Many
donors have given or lent material to us precisely because they wished their
objects to become part of a great public collection, held in trust for posterity. If
there was any possibility that collections could be sold or otherwise disposed of in
the future, a significant proportion of people could decline to give or loan us
objects, paintings or documents and some could elect to sell elsewhere. We also
believe that a loss of independence could impact on: future legacies; monetary
support from major philanthropists, private donors and sponsors; and future ‘help
in kind’. Large capital projects would particularly be at risk.
4.5 Impact on our Artistic and Educational Freedom
The public expects that institutions caring for National Collections have cultural
and artistic freedom in exercising their functions, e.g. the content and
interpretation of exhibitions and displays. Under the current legislation, we also
have independent scholarly research which requires objectivity, intellectual
integrity and academic rigour. As stated above, it is essential that our “arms
length” status remains and that we remain subject to primary legislation in order to
ensure creative and artistic freedom to best serve the interests of the public.
5. Achieving Efficiency and Effectiveness
National Museums Scotland and the National Galleries of Scotland are already
committed to improving our effectiveness and to making efficiencies. This has
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been clearly demonstrated in recent years in the creation of enhanced public
services, significant increases in audiences, the implementation of major capital
developments (involving very substantial investment from the private sector) and
the achievement of an enhanced reputation for our institutions (both in Scotland
and internationally). Examples of our achievements to date are as follows:
5.1 Using Resources Efficiently
Our bodies have a strong track record in gaining funding from non-government
sources. We optimise our income through corporates, charitable trusts and private
donations. Therefore, we are doing our utmost to reduce our burden on public
funding. Under the Efficient Government agenda, we were asked by Government
to make savings of Scotland by 31 March 2008 and to redirect these to public
services. These targets were achieved and we are working to meet the savings
targets for 2009/10 and 2010/11. Using guidance from the Scottish Government,
we continue to use the Best Value framework and guidance to improve public
services and to achieve economies and efficiencies.
5.2 Increasing Effectiveness and Working Together
(i) In January 2008, the First Minister issued his statement on More Effective
Government (MEG). It outlined his vision for simplifying the public sector and
delivering a reduction in the number of public sector organisations. National
Museums Scotland and the National Galleries of Scotland were identified as being
among the bodies requiring “further work to simplify, integrate and share services
through closer collaboration”. As a consequence, National Museums Scotland
and the National Galleries of Scotland have been working closely, together with
the National Library of Scotland (NLS), to progress this agenda and jointly funded
a two year Programme and Project Manager post from September 2008. The
purpose of the role is to develop and implement a shared services programme for
our organisations, with the aim of making best use of resources and working more
closely together. Initial research has shown a great deal of evidence of existing
joint working amongst the major national collecting bodies in Scotland, and with
other cultural and public bodies.
(ii) In spring 2009, we agreed in conjunction with NLS a joint workplan for the next
two to three years focusing on five key projects. We will explore the scope for:
• common systems for the creation and management of digital assets,
including resource discovery.
• shared storage facilities for collections to be based at the Granton site.
• a common Finance system.
• a common HR system.
• a degree of shared procurement.
6. Conclusions
This submission highlights the potential consequences of this Bill, as drafted, for
National Museums Scotland and the National Galleries of Scotland. Our
conclusions are as follows:
(i) National Museums Scotland and the National Galleries of Scotland are
internationally renowned Scottish institutions, with a key role in preserving
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Scotland’s historic, cultural and national heritage. We are recognised by Scottish
Ministers as having a unique and important role in Scottish society.
(ii) There is a strong case for recognising the special status of National Museums
Scotland and the National Galleries of Scotland by ensuring that changes to our
constitutional arrangements, structure, administration and governance continue to
be made through Primary Legislation in the Scottish Parliament, as at present.
(iii) We believe that by maintaining the requirement for change to be made through
Primary Legislation for National Museums Scotland and the National Galleries of
Scotland, the right degree of Parliamentary and public scrutiny is preserved. We
believe that this is a mechanism which befits institutions of our high national and
international standing which hold collections on behalf of future generations.
(iv) Progress will continue to be made by National Museums Scotland and the
National Galleries of Scotland, in conjunction with other key collections bodies, in
achieving efficiency and effectiveness without the requirement for new legislative
measures.
7. Our Proposals
We propose that, in order to give effect to the recommendations which we have
submitted, the Public Services Reform (Scotland) Bill should be amended by the
insertion of a new subsection 10(9) in the Bill to read as follows:“10 (9)
This Part shall not apply to the National Museums of Scotland,
established by Part I of the National Heritage (Scotland) Act 1985 (c.16) as
amended, or to the National Galleries of Scotland, established by the National
Galleries of Scotland Act 1906 (c.50) as amended.”
Appendix 1
THE NATIONAL COLLECTIONS
National Museums Scotland
(i) National Museums Scotland is one of the leading museum groups in the UK
and Europe. It is a large, complex and vibrant organisation with five museums,
four million objects, 470 staff and an annual budget of over £21 million. We attract
1.5 million visitors and over 460,000 web visitors each year.
(ii) Our collections are housed in the following museums:
• National Museum of Scotland (Chambers Street, Edinburgh);
• National War Museum (within Edinburgh Castle);
• National Museum of Flight (East Lothian);
• National Museum of Rural Life (East Kilbride); and
• National Museum of Costume (near Dumfries).
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We also house part of the collections in our three storage facilities: National
Museum Collections Centre (Granton, Edinburgh); Leith Customs House; and Port
Edgar.
The flagship National Museum of Scotland site is the largest museum complex
outside of London. The Victorian part of complex (the Royal Museum building) is
currently undergoing a £46 million redevelopment. When it re-opens in 2011 it will
provide 16 new galleries, increased education facilities and new public spaces.
The National Museum of Flight is a scheduled monument and former WWII airfield
covering 40 acres of land. Our National Museum of Rural Life, a museum and
working farm, is situated in 170 acres of rural land. The National Museums
Collections Centre is located on a 10 acre site and incorporates our purpose-built
storage and state-of-the-art conservation facilities.
(iii) The National Museums Scotland collections number some four million items
but are very differently constituted. The largest collections consist of natural
science specimens and archaeological finds. In descending order, these are
within Natural Sciences (2.7 million items including the entomology collection with
c2 million specimens, and the geology collection with some 200,000 items) and
within Archaeology (c1 million items). The remaining 300,000 are distributed
across the cultural, technical and social history collections.
(iv) The collections have been built up over more than two centuries and
encompass archaeology, world cultures, natural sciences, science and
technology, decorative and applied arts, and Scottish history and culture. The
continuity of their history has resulted in an extraordinary range of subject matter.
This multi-disciplinary collection is recognised internationally for its scope, quality
and depth. While there exist many comparable collections in individual disciplines,
the breadth within National Museums Scotland is its major strength.
(v) In particular, the Scottish collections are unrivalled in breadth and depth. While
again there exist many comparable collections for individual disciplines in other
major institutions, the comprehensiveness of National Museums Scotland
coverage, and the way this supports the Scottish collections and the role of
Scotland and the Scots in the world, is unique.
National Galleries of Scotland
(i) The National Galleries of Scotland (NGS) looks after one of the world’s finest
collections of Western art ranging from the Middle Ages to the present day. These
holdings include the national collection of Scottish art. It has 90,000 objects, 300
staff and an annual budget of over £12 million. We attract over 1.5 million visitors
and over 675,000 web visitors each year.
(ii) Our collections are housed in the following galleries:
• The National Gallery of Scotland (Edinburgh)
• The Royal Scottish Academy Building (Edinburgh)
• The Scottish National Portrait Gallery (Edinburgh);
• Scottish National Gallery of Modern Art (Edinburgh);
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•
•
•

The Dean Gallery (Edinburgh);
Duff House (Banff) – partner;
Paxton House Berwickshire – partner;

A proportion of the collection is kept in safe storage in our purpose-built storage
facilities at Granton, and in our store at Dalmeny.
(iii) The National Gallery’s collection comprises around 90,000 objects, including
paintings, prints and drawings, sculpture and photography. Our largest collection
is of works on paper (around 43,000 works), closely followed by photography
(around 31,000 works).
The collection ranges in date from the early Renaissance to the end of the
nineteenth century. It covers paintings, prints and drawings and sculpture, and
includes most of the major figures of Western art such as Raphael, Titian,
Velázquez, Vermeer, Watteau, Constable and nearly all of the Impressionists and
Post-Impressionists. It also houses the national collection of Scottish art c.1600c.1900 and the internationally renowned Bridgewater Collection.
(iv) The Scottish National Portrait Gallery closed for major refurbishment in April
2009. It is responsible for collecting portraits of Scotland’s inspirational men and
women for the interest of the present generation and for the future and also
managing the National Photography Collection. The majority of the collections will
be safely stored or displayed in other galleries for the duration of the closure.
(v) The Scottish National Gallery of Modern Art and The Dean Gallery house the
national collection of modern Scottish and international art from 1900 to the
present day. This includes the world’s most comprehensive collection of modern
Scottish art, with fine holdings of the Colourists and the Edinburgh School in
addition to the recently acquired Artist Rooms collection.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the National Trust for Scotland
(submitted to the RAE Committee, copied to the Finance Committee)
Introduction
This submission by the National Trust for Scotland (The Trust) follows the call for
written evidence from the Clerk of the Education, Lifelong Learning and Culture
Committee sent to the Trust’s Chairman on 25 June 2009 and covers areas of the
above Bill on which we wish to comment. This evidence will be submitted to the
other Bill scrutiny committees of Finance, Health & Sport and Rural Affairs &
Environment.
Evidence
PART 1 SIMPLIFICATION OF PUBLIC BODIES (Bill section references)
Transfer of Function
1. Transfer to Scottish Natural Heritage the functions of the Deer Commission
Scotland
The Trust made its views known through Scottish Environment LINK in its letter of
12 February 2008 and asked for continuity of the best attributes of DCS and the
work of its staff - which we understand has by and large been the case. 1
Dissolution of Bodies
6. Dissolution of Historic Environment Advisory Council for Scotland (HEACS)
Following the Scottish Government announcement on the dissolution of HEACS in
January 2008 the Trust voiced its concerns in a press release on the subject.
“With no HEACS to deliver such long-term and wide-ranging thinking and advice
direct to Scottish Ministers in the future, the wealth of riches that makes up
Scotland’s historic environment may now remain less accessible, less well
understood or appreciated and less invested in than it should be. So how will such
important
independent
work
and
thinking
now
be
done?” 2
The Trust still does not believe that adequate justification has been offered for its
abolition and perceives shortcomings in the reasons given for this course of action
and in the way the process was managed. We consider the two most crucial
aspects to the work of HEACS were its abilities to undertake non-partisan
longterm strategic analysis and the ability to give robust independent advice to
Ministers.
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1

http://www.scotlink.org/pdf/LINKDeerTFResponse-MergerDCSSNHConsultationFeb08.pdf

2

NTS Press Release 31/01/08 http://www.nts.org.uk/News/Archive/2008/#

The memorandum to the Bill expresses the view that Historic Scotland will offer
independent advice. As an agency working to Government and Government
Ministers with manifesto commitments to address, we question the extent to which
the breadth of thinking and independence or impartiality of advice can genuinely
be realised. Whilst Historic Scotland has received additional resources, HEACS
provided a focus for expertise and new audiences in ways which may not be open
to agencies of government. In May 2009 the Chief Executive of Historic Scotland
paid considerable tribute to HEACS at its last conference.
The key driver cited by the Scottish Government for dissolution is the ‘perceived
duplication with Historic Scotland’ (Policy Memorandum para 57, p.12) 3 .
Circumstances would now appear to be changing. Historic Scotland has held
various meetings recently to investigate the remit for a replacement body. At the
final HEACS conference the Minister recognised that there may be gaps to be
filled and that Historic Scotland should work with the historic environment sector to
identify the work and functions required, the type of appropriate replacement body
and level of funding that is necessary. This will also have implications for the
Financial Assumptions as set out in the Financial Memorandum in the Explanatory
Notes, Table 1, and elsewhere 4 . This currently indicates zero costs between
2008 and 2014 and significant savings of £210500 p.a. from 2010 onwards.
Should the proposal, which the Trust supports, for a replacement body succeed
the savings might then be less than predicted.
Whilst acknowledging the retrospective nature of this consideration, there is
concern about the manner in which the decision to abolish HEACS has come
about especially in relation to that employed by the Government for the Deer
Commission Scotland (DCS). For DCS the intention to merge it with Scottish
Natural Heritage, a more logical move than the abolition of HEACS in the view of
the Trust, was flagged up in advance and accompanied by a 12 week consultation
period.
Yet in the consideration of the future of HEACS no consultation period
was offered and thus no opportunity has been afforded to address the much more
serious concerns the sector has. The Trust would wish to see that Scotland’s
historic environment sector receives equal, if not greater, resources as that made
available to HEACS.
PART 3 CREATIVE SCOTLAND
28 Advisory and Other Functions – Dealing in Cultural Objects
The Trust previously responded to the Scottish Government’s consultation on the
Draft Culture Scotland Bill in March 2007. One of the key points made in our
response was the strong support given to the proposed legislation to introduce an
offence of dealing in tainted cultural objects to cover Scotland. The Trust was
concerned that the successor to that Bill, the Creative Scotland Bill, did not
address this issue, particularly as it is not clear when another opportunity to
resolve the current anomaly will arise. At the end of stage one of the Creative
Scotland Bill, the Education, Lifelong Learning and Culture Committee raised this
3

http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-pm.pdf

4

http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-en.pdf


835

point in their final report (Stage 1 Report, SP paper 105, 2nd June 2008, paras 15
and 16) 5 and asked the Scottish Government to respond to it. We are not aware
that this has ever happened.
The issue of tainted objects is not addressed by this Bill and the Trust is still of the
view that the current situation whereby Scotland is the only part of the UK not
covered by the Dealing in Cultural Objects (Offences) Act 2003 must be
addressed urgently.
PART 7 MISCELLANEOUS AND GENERAL
99 Charity trustee’s indemnity insurance
The Trust is supportive of the proposals to permit charities to offer protection by
paying for indemnity insurance on behalf of their trustees
National Trust for Scotland
August 2009

5
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http://www.scottish.parliament.uk/s3/committees/ellc/reports-08/edr08-03-01.htm

Finance Committee
Public Services Reform (Scotland) Bill
Submission from Office of the Scottish Charity Regulator
1.

Introduction

1.1

The Office of the Scottish Charity Regulator (OSCR) is established under the
Charities and Trustee Investment (Scotland) Act 2005 (“the CTI(S)Act 2005”)
as a Non-Ministerial Department, forming part of the Scottish Administration.

1.2

Most provisions of the CTI(S)Act 2005 took effect in April 2006. As from that
date, OSCR has statutory functions under the Act:
(a) to determine whether bodies are charities,
(b) to keep a public register of charities,
(c) to encourage, facilitate and monitor compliance by charities with the
provisions of this Act,
(d) to identify and investigate apparent misconduct in the administration
of charities and to take remedial or protective action in relation to
such misconduct, and
(e) to give information or advice, or to make proposals, to the Scottish
Ministers on matters relating to OSCR’s functions.

2.

The Principles of Better Regulation

2.1

Since OSCR’s establishment as an Executive Agency in December 2003, we
have formally adopted the principles of the Better Regulation Task Force and
these principles are included in the CTI(S)Act 2005. In terms of section 1(9)
in performing its functions OSCR must, as far as relevant, have regard to:
(a) the principles under which regulatory activity should be proportionate,
accountable, consistent, transparent and targeted
only at cases in
which action is needed and,
(b) any other principle appearing to OSCR to represent best regulatory
practice. In considering this, we have adopted principles of
independence, fairness and being informed.

2.2

We welcome the fact that, following the Crerar Review, Scottish Ministers
have endorsed the values and principles of public focus, independence,
proportionality, transparency and accountability.

2.3

We welcome the policy driver behind the Public Services Reform (Scotland)
Bill of creating a proportionate and risk based scrutiny system, although as
the regulator of charities rather than local authorities or health or social
services, OSCR sits outside much of the current and intended scrutiny
framework which is the main focus of the Bill. Nevertheless, there are
aspects of the legislation which are of direct relevance to OSCR.
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3.

This submission

3.1

Our evidence is related to two of the key questions posed by the Finance
Committee, with some additional comment in relation to Part 6 and Part 7 of
the Bill.

4.

Question:
Whether
appropriate?

4.1

We recognise that the order making powers in Part 2 of the Bill could be
very helpful in allowing the amendment of primary legislation, particularly in
specialist areas such as charity law, where it will not always be easy to
secure the necessary Parliamentary time for primary legislation.

4.2

In carrying out our function of advising Ministers and reporting to Parliament,
we have made a series of Recommendations in our Annual Report, many of
which are directed to reducing the burden of administration. One such
Recommendation, in relation to Trustee Indemnity Insurance, is already
incorporated in Part 7 of the Public Services Reform Bill.

4.3

The introduction of order making powers could therefore be very helpful in so
far as it would allow future OSCR Recommendations for changes to the
CTI(S)Act 2005 to be introduced without the need for primary legislation, and
we would welcome the scope for flexibility and responsiveness which this
would introduce.

4.4

Given the scope of the proposed order making powers it is highly appropriate
that this should be accompanied by a prior requirement to consult, and the
inclusion of this requirement in the Bill is therefore very welcome, for a
number of reasons:

the

order

making

powers

proposed

are

o The existing Compact with the voluntary sector and good practice envisages
a three month consultation period and we strongly recommend that where
charities are potentially affected by proposed changes there should be
sufficient time for both the regulator and charities to consider the full impact
of such changes.
o The power to remove or reduce burdens on business, the public or the third
sector includes the power to amend regulatory and operational
requirements of the regulator where these are included in primary
legislation. The exercise of such powers has the potential to compromise
the operating independence of the regulator or scrutiny body and we would
have serious reservations about the impact of such changes without
appropriate consideration of how this impacts on the independence of the
regulatory body. The requirement to consult as currently framed in the Bill
goes some way to address this concern.
o What can be perceived by some as a burden – for example reporting
requirements – is seen by others as providing essential elements of
accountability and transparency and providing public assurance.
This
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public assurance was one of the main policy drivers and rationale behind
the very recent creation of OSCR. The potential removal of aspects which
significantly contribute to public assurance should be the subject of public
consultation.
5.

Question: Whether the proposed duty on listed scrutiny authorities in
Part 6 of the Bill is likely to ensure that users of public services are
better involved?
We support the principle of user focus in the exercising of scrutiny and
regulatory functions, and fully endorse the principle of close engagement and
dialogue with all our users and stakeholders. Our principles and process are
set out in our Consultation and Participation Strategy and we are committed
to investing time and effort in understanding and responding to user and
stakeholder needs.
However, we have some concerns over how the provisions of Part 6 as
currently framed would or could apply to OSCR.

5.1

The scope of the duty

5.1.1 Part 6 as we understand it is directed to the involvement of users of services
in the scrutiny of those services. From OSCR’s perspective there are two
main difficulties with this.
Firstly, OSCR does not directly regulate the service provision by charities.
While it is undoubtedly true that charities deliver services to the public, it is
not one of OSCR’s functions to scrutinise the delivery of such services by
charities. In our regulatory role we do not consider the quality of direct
service provision by individual charities. Our focus (as required by the
functions set out in the CTI(S)Act 2005) is rather on the governance of the
charities, as undertaken by the charity trustees, and on compliance by
charities with the provisions of that Act (including meeting the Charity Test) .
Modern thinking about governance certainly requires charity trustees to be
aware of their responsibilities to their beneficiaries, but it would be a
quantum leap in terms of charity governance and indeed charity legislation to
create a direct service relationship, between charities and charity trustees on
the one hand, and the beneficiaries of the charity on the other, which OSCR
was obliged to scrutinise.
Secondly, there are approximately 23,500 charities in Scotland, ranging from
small community organisations to very large organisations such as
universities and colleges, providing services to users. Looking at clause
92(4) the definition of users of a service is very wide indeed and extends to
“persons who will or may use the service in the future”. From the OSCR
perspective this is so wide as to include the whole population, since it can be
reasonably anticipated that virtually all the population will or may at some
time use the services of at least one registered charity in the future.
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5.1.2 As a result we are therefore not clear that it is appropriate or helpful for
OSCR to be included as a listed scrutiny authority for the duty of user focus
as it is currently framed.
5.2

The governance of the scrutiny body

5.2.1 In relation to user involvement in governance of scrutiny bodies, the holder of
the Office of Scottish Charity Regulator is a corporate body. The Board of
the corporate body are appointed via the Public Appointment Process,
overseen by OCPAS. Once appointed, Board Members are subject to the
normal Nolan principles and a code of conduct approved by Ministers.
5.2.2 From the outset the principle of independence has been interpreted to mean
that OSCR must be independent in respect of political intervention by
Ministers – secured by establishing OSCR as a Non-Ministerial Department
– but also independent of the regulated constituency (charities). Each
member of the current OSCR Board is, as it happens, also a charity trustee.
Nevertheless, their appointment is as the Board Member of an independent
regulator.
5.2.3 As indicated earlier, we endorse and operate according to the principle of
close engagement and dialogue with all our users and stakeholders. Our
Consultation and Participation Strategy (which can be downloaded at
www.oscr.org.uk/publicationitem.aspx?id=871ad7df-8336-4d8e-9619456a53a27201.) clearly and comprehensively describes who we consider
our users and stakeholders to be in different contexts and how we will and
do involve them in practice. However, we have some concerns about a
prescriptive approach to user involvement in governance. This would be
particularly so if it were “one size fits all” and did not recognise the very
different governance as between – for example – OSCR as a NonMinisterial Department and HMIE as an Executive Agency.
5.3

The principle of independence

5.3.1 The provisions of clause 93 require a listed scrutiny authority to have regard
to any guidance in relation to the duty of user focus provided by Scottish
Ministers. That guidance may include how to make and what is to be
included in arrangements which secure continuous improvement in user
involvement. Such a “guidance regime” would appear to undermine the
operational independence of scrutiny bodies, running counter to one of the
key principles for scrutiny endorsed by Scottish Ministers following the Crerar
Review. The proposed role for Ministers to issue guidance is particularly
relevant to OSCR, which was specifically constituted as a Non- Ministerial
Department, to provide against the potential intervention by Ministers in the
operations of the regulator.
5.3.2 We are therefore not clear that it is appropriate OSCR be included as a listed
scrutiny authority in this context, particularly given government’s commitment
to the principle of independence.
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If it were considered appropriate that a duty of user focus be introduced in
this way and be applicable to OSCR, then we would suggest that the duty of
prior consultation under 93(4) is insufficiently focused and should specifically
include the scrutiny bodies affected. Furthermore, we believe that limitations
should then be placed on the degree to which Ministers can interfere in the
operational independence of a regulator such as OSCR, and suggest that
the principles of transparency, accountability and proportionality should
prevail in the design of any guidance regime.
6.

Part 6: Co- operation between scrutiny bodies

6.1

Clause 94 requires listed scheduled scrutiny authorities to co-operate and
co-ordinate activity with each other and where appropriate Scottish Ministers.
Since the purpose is improving the exercise of scrutiny functions in relation
to local authorities, social services and health services it is appropriate that
OSCR is not included within these listed authorities as we do not regulate
the provision of such services.

6.2

However the principle of co-operation between regulators is key to our
thinking. It is reflected in our strategic objective of minimising the burden of
regulation on charities wherever possible, with particular emphasis on
reducing multiple reporting. It is also reflected in the series of operational
Concordats which we have developed with other regulators and
organisations such as the Scottish Housing Regulator and the Charity
Commission for England and Wales.

6.3

Section 20 of the CTI(S)Act 2005 requires OSCR, so far as consistent with
the proper exercise of its functions, to seek to secure co-operation between it
and other relevant regulators, for the purposes of their functions ( but not
vica versa).
It would be in keeping with the principle of ensuring
improvements and scrutiny bodies work together if there were a duty of
mutual co-operation, and we suggest that consideration be given to a
general duty of mutual co-operation in addition to any specific requirements
directed to local authorities, social and health services as currently framed.

7.

Part 7: Amendments to the Charities and Trustee Investment
(Scotland) Act 2005

7.1

Part 7 of the Bill includes amendment to the CTI(S)Act 2005 to allow
charities to provide all their trustees with indemnity insurance from charity
funds. We very much welcome the inclusion of this provision, which was one
of our earliest Recommendations to Ministers. We will be happy to provide
further legal justification or underlying evidence of the need for this
requirement, but we believe it had wide-spread support from those affected,
namely charities and their charity trustees as well as the support of
professional advisors who first raised this as an issue.

7.2

In our Annual Report 2008, we included a number of Recommendations on
amendments that might be considered to the CTI(S)Act 2005, based on our
experience of exercising our functions. The Scottish Government has just
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concluded a consultation on these Recommendations (Proposals for minor
amendments to the Charities and Trustee Investment (Scotland) Act 2005
and the Charities Accounts (Scotland) Regulations 2006) and we are hopeful
that it will put forward amendments to the Bill following that consultation.
7.3

The majority of our Recommendations, if adopted, would give OSCR
additional powers to assist charities in specific circumstances where the
CTI(S)Act 2005 does not currently allow us to do so. The need for these
powers was not foreseen at the time of the 2005 Act but has been revealed
by experience during OSCR’s first three years as regulator. These powers
therefore represent a way of achieving a reduction in the regulatory burden
created by the CTI(S)Act 2005. These Recommendations specific to OSCR
would be very much in keeping with the policy intention of the Public
Services Reform (Scotland) Bill and we hope that the Finance Committee will
support the introduction of amendments at Stage 2.

Jane Ryder
Chief Executive
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John Naylor
Chair

Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Police Complaints Commissioner for Scotland
The Police Complaints Commissioner for Scotland (PCCS) was created by the
Scottish Parliament under the Police, Public Order and Criminal Justice (Scotland)
Act 2006 (the 2006 Act) as a non-departmental public body. The PCCS took over
the powers of Her Majesty's Inspectorate of Constabulary for Scotland to review
the handling of complaints about the police. The main role of PCCS is to review
the way in which police organisations in Scotland deal with complaints made by
members of the public.
Introduction
The Police Complaints Commissioner for Scotland welcomes the opportunity to
submit evidence on the Public Services Reform (Scotland) Bill (the PSR Bill),
particularly as the deadline of 14 August 2009 has already passed. The current
Commissioner, Mr John McNeill, was appointed to his post on 17 August 2009,
and as such had no opportunity to submit evidence in advance of the deadline.
The Commissioner supports in principle the Scottish Government’s stated policy
objective in introducing the PSR Bill, namely to “help simplify and improve the
landscape of Scottish public bodies, to deliver more effective, co-ordinated
government that can better achieve its core functions for the benefit of the people
of Scotland”. This fits well with the Commissioner’s own aim of developing a
culture of continuing improvement within the police service and the complaints
handling system.
Legal Framework
•

Police, Public Order and Criminal Justice (Scotland) Act 2006

Comments
The Commissioner intends to restrict his comments to Parts 2 and 6 of the PSR
Bill.
The Commissioner considers that including the Commissioner within schedule 3 of
the PSR Bill contradicts the role of the Commissioner as an independent
commissioner with the powers and duties set out in Chapter 2 and schedule 4 of
the 2006 Act. In exercising his powers and fulfilling his duties in the supervision of
the handling of complaints against the police, the Commissioner performs a key
function in the protection of the civil liberties of the citizens of Scotland. For the
public to have a continuing confidence in the handling of complaints against the
police, it is essential that the Commissioner operates without direct influence or
control from Scottish Ministers. The office of the Commissioner is a relatively new
one and the present Commissioner has just been recently appointed. This is a
time of significant change in policing and a time of rising numbers of police
complaints. The stability which the preservation of the office of the Commissioner,
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with the powers and duties set out in the 2006 Act, will bring is particularly
important at this time.
The delegation of authority to Scottish Ministers of order-making powers that could
fundamentally change the position of the Commissioner, including his removal,
would undermine this necessary independence, impartiality and stability.
Section 10(1) of the PSR Bill confers order-making powers on Scottish Ministers
which would allow them to make changes to public bodies in the pursuit of
‘effectiveness, efficiency and economy’. Provisions include modifying, conferring,
abolishing, transferring, or providing for the delegation of any function or amending
the constitution of, or abolishing, a person, body or office-holder listed in Schedule
3.
The Scottish Government sets out that the reason for seeking this power in the
Delegated Powers Memorandum:
“14…public functions and responsibilities are sometimes for historical reasons
enshrined in legislation or established by royal prerogative in the case of chartered
bodies. If primary legislation is needed, this makes any change not only dependent
on the legislative process but also on finding legislative time which may not be
possible or may be subject to a wait of years. “(emphasis added)
While an order could only be made subject to the approval of Parliament, the
stated purpose of this provision is to reduce the amount of parliamentary scrutiny
of future changes.
The wide scope of the powers delegated to Scottish Ministers under section 10 are
particularly inappropriate for the Commissioner who occupies a key place in the
constitutional guarantees given to the people of Scotland by the 2006 Act.
The Scottish Government has stated that it currently has no intention of bring
forward any order in relation to the Commissioner. Reference might be made to
the preconditions under section 12, requirement for consultation under sections 20
and 21 and for explanatory documents under section 22 as possible safeguards.
However, the delegation of powers to Scottish Ministers would in itself undermine
the independence and impartiality of the Commissioner.
The Commissioner also has concerns about the proposed Part 6 of the PSR Bill.
Sections 92 to 98 provide a range of scrutiny mechanisms including obligations to
secure continuous improvement in user focus, to have regard to guidance
provided by Scottish Ministers and a duty to cooperate with other bodies. These
duties apply to the persons, bodies and office-holders listed in Schedule 13 in
respect of sections 92 and 93, and Schedule 14 in respect of section 94. Section
95, which provides for joint inspections, applies to the persons and bodies listed in
section 95(6).
In relation to each of these sections, the Scottish Ministers may by order modify
the list by adding a person, body or office holder or by removing an entry. Again
this power is vested solely in Scottish Ministers without the need for primary
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legislation and detailed parliamentary scrutiny. This again constitutes a material
undermining of the independence and impartiality of the Commissioner.
Conclusion
The Commissioner considers that it would be appropriate that the PCCS be
removed from the list of bodies set out in Schedule 3 to the PSR Bill, and that Part
6 be amended so that the power to add to the bodies listed in schedules 13 and 14
and section 95 is removed.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Quarriers
Thank you for giving Quarriers the opportunity to respond to this call for evidence. Quarriers is a
Scottish-based charity providing practical care and support for children and adults with disabilities,
children and families, homeless young people, people with epilepsy, and carers. Through more
than 120 projects in Scotland and south west England, we challenge inequality of opportunity and
choice, to bring about positive change in people’s lives.
Our response is focused on those parts of the Bill that have most relevance to our work, which is
limited, in the main, to Parts 4 and 5.
The two new scrutiny bodies – SCSWIS and HIS
We broadly support the aims of the Bill, to streamline and simplify the arrangements for scrutinising
social care, social work and healthcare services across Scotland. In our opinion, the Bill will go
some way toward achieving this, but a more effective approach might have been to incorporate the
functions of NHS QIS, together with those of the Care Commission and SWIA, into one single new
body, instead of creating yet another scrutiny body with responsibility for health services - HIS.
Whilst we appreciate the explanation that the current differences in ethos and working practices
between these 3 bodies would result in operational difficulties, it may have been better to delay
action in this area until the required organisational development work could have been undertaken.
As it currently stands, our organisation will still have to comply with two entirely separate scrutiny
bodies and, whilst the legislative intention is that there will be a significant degree of co-operation
between the two bodies, in our experience this is seldom a straightforward or entirely successful
process.
Registration fees
Great clarity will be required on the registration requirements, as the current Care Commission
tiered system has led to confusion, which, in some cases, can result in significant variation
between the fees that different providers are required to pay.
We also have concerns that the SWIA and HMIE Child Protection functions are currently centrally
funded and are most closely concerned with local authority inspections. If these costs are rolled up
with Care Commission fees, to enable SCISWIS to become self-funding, third sector providers
could end up paying substantially more. It should be noted that many local authorities currently will
not include Care Commission fees in provider grants and would be unlikely to offset any additional
costs should these rise.
In addition, there needs to be a much closer link between the degree of scrutiny required for a
particular service and the registration fee paid. Organisations that are providing high quality
services with few areas for improvement should not be required to pay the same as those that
require greater scrutiny and support to bring them up to standard.
Inspection and grading system
The Care Commission has invested a considerable amount of time and resource in developing its
current grading system and, likewise, providers such as Quarriers have also expended significant
time and effort to understand the new system and embed it into their own processes and
procedures. We believe that SCSWIS should retain this system - and continue to develop and
enhance it - rather than try to establish a new process.
User involvement
The Care Commission has made significant efforts to promote service user participation in its work,
including the Involving People Group. One of the people we support has been involved in this work
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since its inception and, over the years, we have seen how a disparate and diverse collection of
people who use a multiplicity of different kinds of services has evolved into a cohesive and effective
advisory group that has a degree of respect, value and authority not generally found in public
service “user groups” and we would not want to see any of this valuable work lost. Whilst a user
focus element is included in Part 6 of the legislation, we would also want to see this included as
part of the general principles, as well as an emphasis on learning from, and continuing with, current
user engagement activities in any guidance issued.
Kate Sanford
Policy Manager
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Royal Society of Edinburgh (originally submitted to the
ELLC Committee, copied to the Finance Committee
Summary
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•

We urge the Committee to reconsider the scope of the powers contained in
Part 2 of the Bill that would enable the Scottish Ministers to make orders
that they consider would improve the exercise of public functions, including
those of Creative Scotland. They would permit Ministers to intervene,
subject only to limited scrutiny, in the discharge by Creative Scotland of its
responsibilities. It is a matter of profound concern and the Committee
should seek assurances from the Scottish Government about the use of
such powers.

•

We are concerned that as Creative Scotland will not be established by
Royal Charter that it will not be sufficiently independent of government
direction. The Committee should examine the practicalities as well as the
costs and benefits associated with Royal Charter status.

•

We understand that the provision in s. 7 (5) of the Charities and Trustee
Investment (Scotland) Act 2005 could allow Scottish Ministers to make an
order that would prevent a body from failing the charity test. We strongly
urge the Committee to seek assurances from the Scottish Government that
it will explore the application of this provision as a way of ensuring that
Creative Scotland benefits from charitable status.

•

It is important that consideration is given to the place of capital funding
within the proposals and where such funding is to be sought. Lottery
funding has been very important to the Scottish Arts Council in supporting
the development of the infrastructure for the arts in Scotland. The
Committee should seek assurance from the Scottish Government that when
Creative Scotland is established it will maintain this key connection with
Lottery funding.

•

As the expectation is for Creative Scotland to have a key and leading role in
developing a thriving creative industries sector, it is essential that funding is
in place to enable it to fulfil that function. We urge the Committee to give
some priority to this issue, and to seek clarification from the Scottish
Government as to whether a coordinating mechanism will be emplaced
since there is a range of bodies in this area with overlapping funding
responsibilities. The RSE suggests that a joint committee should be
established comprising those bodies that have common or complementary
goals in promoting and supporting creative industries in Scotland.

•

One of the attractions of the establishment of Creative Scotland for the
artistic community is the opportunity it could provide to increase funding.

However, there appears to be a mismatch between innovative aspirations
and the absence of the financial support that will realistically be required to
achieve them. The Committee should raise this issue with the Scottish
Government and the Government should consider the importance of
increased funding if its ambitions for Creative Scotland are to be realised.
•

We are concerned that Creative Scotland will focus more on economic
development opportunities rather than the more traditional arts council
territory. As it will straddle two different sets of objectives, it is incumbent on
Creative Scotland to maintain a balance between the traditional territory of
an arts council and the market-driven response of the creative industries.
Achieving this balance is crucial.

•

The wider remit of Creative Scotland offers an opportunity for the Further
and Higher Education sectors to become better integrated into the creative
sector. It is important that Creative Scotland establishes close links with
HEIs and the Scottish Funding Council to develop mutually supportive
partnerships.

•

There is a tendency to assume that ‘national culture’ is a single and finite
body of cultural material that is somehow waiting to be discovered and
understood. It is as much the case that creative endeavours play a
significant role in forming the national culture, defining and modifying it on a
daily basis. The purpose of Creative Scotland is to help promote a dynamic
and fluid view of ‘Scotland’s national culture’. In s.27 (1) (e) we recommend,
therefore, that the phrase ‘Scotland’s national culture’ be replaced by
‘cultures of Scotland’.

1. The Royal Society of Edinburgh (RSE), Scotland’s National Academy,
welcomes the invitation from the Scottish Parliament’s Education, Lifelong
Learning and Culture Committee to provide comments on the general
principles of the Public Services Reform (Scotland) Bill (hereinafter referred to
as ‘the Bill’), particularly the proposals for the establishment of Creative
Scotland. The RSE has previously commented on the Creative Scotland Bill
and hopes that the present Bill will hasten the establishment of Creative
Scotland as the apparent lack of progress has led to considerable uncertainty
in the creative sector in Scotland. While the current proposals address many
issues of previous concern, a number of important ones remain, which we
address in the following sections. We focus initially on high level issues that
arise from the articulation of Creative Scotland within the broader frame of this
far reaching Bill. We would be pleased to discuss the issues raised in this
response with the Committee.
Overarching Concerns
Relationship between the Scottish Government and public bodies
2. The RSE and other cultural bodies, including the National Galleries of
Scotland, National Museums Scotland and the National Library of Scotland, are
deeply concerned by the way in which the relationship between the Scottish
Government and those bodies exercising public functions in Scotland could be
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fundamentally affected by provisions in the Bill. Part 2 contains provisions that
enable the Scottish Ministers to make orders that they consider would improve
the exercise of public functions. Specifically, s.10 (3) (a) includes provision for
‘modifying, conferring, abolishing, transferring, or providing for the delegation
of, any function’ and (b) ‘amending the constitution of, or abolishing, a person,
body or office-holder listed in schedule 3.’ We note that Creative Scotland is
included as a public body in this schedule and therefore this section is
applicable to it. It is apparent that such provision would have far reaching
consequences for Creative Scotland and others exercising public functions in
that the Scottish Government would have the power to intervene and amend
the functions of cultural bodies by way of a statutory instrument which would
not be subject to the same level of Parliamentary scrutiny as primary
legislation. This is a matter of profound concern and we strongly urge the
Committee to consider the scope of these powers carefully and seek
assurances from the Scottish Government about their use.
Status of Creative Scotland
3. The RSE notes with regret the dissolution of the Royal Charter of the Scottish
Arts Council and the fact that Creative Scotland will not be established by
Royal Charter. A Royal Charter provides a measure of independence. We are
concerned that the dissolution of the Royal Charter will mean that Creative
Scotland will not be sufficiently independent of government direction, a fear
that is reinforced by the provisions referred to in paragraph 2. This also has
implications for Creative Scotland’s charitable status as discussed below. We
recommend that the Committee examine the practicalities as well as the costs
and benefits associated with Royal Charter status.
Charitable status of Creative Scotland
4. Will Creative Scotland have charitable status under the Charities and Trustee
Investment (Scotland) Act 2005? We note the estimated financial value of
charitable status to the Scottish Arts Council as set out in the Bill’s Financial
Memorandum. We understand that the charity test under s.7 of the 2005 Act
would not be met if a body’s constitution expressly permits the Scottish
Ministers to direct or control its activities. It seems that the present Bill does
allow for such Ministerial intervention and therefore if Creative Scotland were to
make a formal approach for charitable status, the implication is that it would not
be granted, and that Creative Scotland would lose the considerable financial
benefits that were enjoyed by the Scottish Arts Council. However, we
understand that the provision in s. 7 (5) of the 2005 Act would allow Scottish
Ministers to make an order that would prevent a body from failing the charity
test. We strongly urge the Committee to seek assurances from the Scottish
Government that it will explore the application of this provision with its legal
advisers and if it is deemed possible, make such an order to ensure that
Creative Scotland benefits from charitable status.
Capital funding support for Creative Scotland
5. It is also important that consideration is given to the place of capital funding
within the Bill’s proposals and where such funding is to be sought. We
recognise how important Lottery funding has been to the Scottish Arts Council
over the years in supporting the development of the infrastructure for the arts in


850

Scotland. Whilst we understand that there would be no barrier to Creative
Scotland, established as a NDPB, disbursing Lottery funding, we are
somewhat surprised that there is no reference to Lottery funding within the Bill
or its accompanying documents. We hope that the Committee will raise this
point with the Scottish Government in order to ensure that when Creative
Scotland is established, irrespective of whether it fulfils the charity test or not, it
will maintain the key connection with Lottery funding. Otherwise, if Lottery
funding is to be administered by another body, it is likely to result in an
unnecessary and unfortunate disjunction. We urge the Committee to seek
assurance from the Scottish Government on this issue.
Relationship between Creative Scotland and other creative industry bodies
6. A key issue is contained in s. 27 (1) (f) relating to Creative Scotland’s function
in supporting the development of the creative industries by working in
partnership with other bodies. If Creative Scotland is to have a key and leading
role, as envisaged, in developing a thriving creative industries sector, then it is
essential that funding is in place to enable it to fulfil such a function. Whilst we
note the stress upon a partnership approach in the proposals, we urge the
Committee to give some priority to this issue, and to seek clarification from the
Scottish Government as to whether a coordinating mechanism will be
emplaced since there is a range of bodies in this area with overlapping funding
responsibilities. The RSE suggests that a joint committee, comprising those
bodies that have common or complementary goals in promoting and supporting
creative industries in Scotland, should be established. Such a joint committee
should include Scottish Enterprise, Highlands and Islands Enterprise, the
Scottish Funding Council and COSLA. Furthermore, as support mechanisms
for scholarly research in this area are almost exclusively based at the UK level,
we also recommend that an observer from the Arts and Humanities Research
Council should be invited to meetings of the joint committee.
Funding Creative Scotland’s aspirations
7. One of the attractions for the artistic community of the establishment of the new
body, Creative Scotland, is the opportunity it could provide to increase funding.
The document as it stands appears to reveal a mismatch between innovative
aspirations and the absence of the financial support that will realistically be
required to achieve them. The Committee should raise this issue with the
Scottish Government and the Government should consider the importance of
increased funding if its ambitions for Creative Scotland are to be realised.
Unless some clear financial benefit, or at least promise of such in the mid-term
future, is made evident, the creators and producers of artistic excellence are
likely to be disillusioned by, or even resentful of the time and money spent in
the transition process.
Balance between economic development and artistic or creative merit
8. We are concerned that Creative Scotland will focus more on economic
development opportunities rather than the more traditional arts council territory.
Although the approach set out in paragraph 162 of the Explanatory Notes goes
some way to addressing this concern, it will require Creative Scotland to
straddle two quite different sets of objectives. It is incumbent on Creative
Scotland therefore to maintain a balance between the more traditional territory
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of an arts council and the market-driven response of the creative industries.
Achieving this balance is crucial. The censorship of the market over what is
difficult and innovative, or intellectually and aesthetically demanding is often
stronger than political censorship or repression. An entirely market-driven
culture would be the death knell of much creativity in Scotland.
General functions of Creative Scotland
9. We were pleased to see that the current proposals now reflect the RSE’s
earlier concern that identifying, supporting and developing quality and
excellence in the arts and culture should be the prime function of Creative
Scotland (s.27 (1) (a)). Issues related to economic gains, wider access and
other incidental benefits will naturally follow.
10. With regard to s.27 (1) (b), whilst we note the comment that Creative Scotland
will support wider delivery partners, including education bodies, to promote
understanding, appreciation and enjoyment of the arts and culture, we believe
that this function would be improved if there were a greater emphasis on
education. The benefits of the arts in all areas of society are so profound and
diverse, though difficult to quantify, that they should be promoted from cradle to
grave. In this respect we commend the Curriculum for Excellence for the
attention given to expressive arts as a group of subject areas (both the
disciplinary areas of the expressive arts and their associated craft skills) that
are now firmly at the heart of the curriculum. However, the RSE has previously
expressed concerns about a lack of a coherent architecture in the Curriculum
for Excellence proposals 1. We would encourage Creative Scotland and its local
authority partners to work together to ensure that the importance of creative
work to individuals and to society is embedded within the wider curriculum.
11. The wider remit of Creative Scotland also offers an opportunity for the Further
and Higher Education sectors to become better integrated into the creative
sector. A link with the Scottish Funding Council’s ‘cultural engagement’
stream of knowledge transfer funding could be a powerful means of
stimulating such interactions. This is a potentially exciting development for
institutions like the RSAMD, the Art Schools, and relevant University
Departments, together with certain further education hubs which produce
many of the most imaginative individuals and teams who contribute
substantially to the creative industries. They also cross into the area of social
enterprise, which is a potentially exportable area of Scottish expertise. As
such, the RSE would emphasise the importance of Creative Scotland
establishing close links with HEIs and the Funding Council to develop
mutually supportive partnerships.
12. Whilst it is good to see reference to international value and benefits in s.27 (1)
(d), we believe there is a case for giving the international dimension an even
stronger profile. If creative activity in Scotland is to be truly outward looking,
1

RSE response to Curriculum for Excellence – draft experiences and outcomes for Literacy and
English, for Expressive Arts and for Social Studies (June 2008)
http://www.royalsoced.org.uk/govt_responses/2008/CFE_literacy.pdf
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there must be an increase in inward investment. Scottish artists and writers
have always drawn creatively on other cultures, a habit that has been greatly
enhanced in recent years through the immediacy of modern communication. It
should be strongly encouraged. The proposals should give greater emphasis
to this aspect and should include mechanisms to encourage it, including the
provision of appropriate funding and the involvement with Creative Scotland of
bodies such as the British Council.
13. With respect to s.27 (1) (d) we also question the use of the phrase, ‘as far as
reasonably practicable’, as its inclusion would seem to cast a doubt over
Creative Scotland’s commitment to realise the full value and benefits of the
arts and culture. We recommend that this phrase should be removed.
14. With respect to s.27 (1) (e) the contribution to Scotland’s national culture is
certainly important, but there is a tendency here and elsewhere to assume
that this ‘national culture’ is a single and finite body of cultural material that is
somehow waiting to be discovered and understood. It is as much the case
that creative endeavours play a significant role in forming the national culture,
defining and modifying it on a daily basis. The purpose of Creative Scotland is
to help promote a much more dynamic and fluid view of Scotland’s national
culture (both its strengths and weaknesses) than has often been the case.
Paragraph 60 in the Explanatory Notes goes some way towards addressing
this, but still implies an ‘essentialist’ view of ‘Scotland’s distinctive way of life’.
We recommend, therefore, that the phrase ‘Scotland’s national culture’ be
replaced by ‘cultures of Scotland’.
15. Given Scotland’s literary tradition, the appeal and strength of its contemporary
authors, and the economic benefits that accrue from them and from major
literary showcases, such as the Edinburgh International Book Festival, it is
extraordinary and profoundly disappointing that there is no reference to
literary work in the list of creative industries in paragraph 61 of the
Explanatory Notes. Although we note that the definition and list of creative
industries appear to emanate from the Department for Culture Media and
Sport (DCMS) (and does include ‘Publishing’), we firmly believe that in a
Scottish context ‘fictional, historical and critical writing’ should be included in
that list.
16. With regard to s.27 (2), we agree that diversity is a vital issue in contemporary
culture and Creative Scotland should play its part. However, there is a
question of the sort of ‘diversity’ that is implied by the proposals as ‘diversity
of people’ is rather vague. Does this mean social, geographical or ethnocultural diversity or does it simply refer to a general breadth of appeal? We
urge the Committee to seek or to suggest clarification of the concept of
‘diversity’ as expressed in the Bill and enquire how it is to be delivered and
prioritised in relation to the other functions of Creative Scotland, particularly to
its prime function of identifying, supporting and developing quality and
excellence.
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Advisory and Other Functions
17. We consider s.28 (1) (b) on the provision of information on industries and
commercial activity which show ‘the application of creative skills’ to be
unnecessarily vague. It would be helpful if this could be clarified.
18. In this same section there is an internal conflict between sub-section (2) and
(4) in that Creative Scotland may provide Ministers with other such advice and
information it considers appropriate (over and above information explicitly
requested by Ministers), but that this must be provided in such a manner as
Scottish Ministers may determine. This latter requirement appears to nullify
the first. It should be made clear that Creative Scotland will both provide
information requested by Ministers and also be free to provide advice on its
own initiative in the manner it considers to be most appropriate.
Directions and Guidance
19. With regard to our overarching concern about Ministerial intervention and
government control (paragraph 2), we are also concerned about the way in
which s.30 (directions and guidance) has been drafted. As previously pointed
out by the RSE, s.30 (1) (2) (3) and (4) appear to contain contradictory
messages and could be the source of considerable conflict between Ministers
and Creative Scotland about the extent of Ministerial intervention. It is
essential that these ambiguities or contradictions are removed or clarified. We
remain of the view that the proposed powers of Ministers should be qualified
to reflect Ministerial policy that any direction or guidance issued to Creative
Scotland should be limited to the governance of the organisation, financial
and legal good practice and probity.
Governance of Creative Scotland and Terms of Appointment
20. The RSE agrees that Creative Scotland should be led by a broad group of
experts in order to fulfil its wide-ranging remit. However, for consistency, the
Committee should note that paragraph 492 of the Financial Memorandum
states that the Creative Scotland Board should consist of no more than six
members and a Chair, while Schedule 5 of the Bill specifies that Creative
Scotland is to consist of no fewer than eight members. The Committee should
seek clarification from the Scottish Government on the number of members to
be appointed to the Creative Scotland Board, and should comment on the
appropriate size of the Board.
21. With regard to the terms of appointment, we do not agree with s. 3 (1) of
Schedule 5 that members will be appointed for such a period as the Scottish
Ministers think fit. Such an approach does nothing to ease the anxieties being
expressed about government intervention. In order to ensure confidence and
consistency, the terms of appointment should be made more specific. We
understand that the customary model used in other NDPBs is that members
should serve a term of four years in the first instance, with the option of a
second term. This model seems eminently sensible to us and we see no
barrier to it being applied to Creative Scotland.
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Organisational Structure and Staffing
22. The RSE notes that the Explanatory Notes point to major staff reductions
(paragraph 483) and also indicate uncertainty about Creative Scotland’s
organisational structure (paragraph 473). We recommend that the Committee
seeks further clarification from the Scottish Arts Council, Scottish Screen and
Creative Scotland 2009 Ltd to ensure that Creative Scotland does have the
structure and staffing complement in place to fulfil its wider functions and be
responsive to the needs of the creative sector.
Location of Premises
23. As Creative Scotland will be a new national body, with wider functions, it is in
its interest to demonstrate its distinctiveness from its antecedent bodies.
However we agree with the approach taken that Creative Scotland should
determine the location of its premises.
Additional Information and References
In responding to this consultation the Society would like to draw attention to the
following Royal Society of Edinburgh responses which are relevant to this subject:





The Royal Society of Edinburgh’s submission to the Scottish Executive,
Draft Culture (Scotland) Bill (March 2007)
The Royal Society of Edinburgh’s response on Scotland’s Creative
Industries, produced for the Scottish Funding Council (March 2008)
The Royal Society of Edinburgh’s submission to the Scottish
Parliament’s Education, Lifelong Learning and Culture Committee,
Creative Scotland Bill (April 2008)
The Royal Society of Edinburgh’s submission to Learning and Teaching
Scotland, Curriculum for Excellence – draft experiences and outcomes
for Literacy and English, for Expressive Arts and for Social Studies
(June 2008)

William Hardie
Royal Society of Edinburgh
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Scottish Environment Protection Agency
Thank you for the opportunity that the Committee has made to make written
representations on the Public Services Reform (Scotland) Bill. As a public body
likely to be affected by the Bill, SEPA is pleased to provide its views in response to
the questions posed by the Committee. Our
evidence is set out in the attached annex. We have also been asked to contribute
written representation to the Rural Affairs & Environment Committee on this bill
and a copy of that response is appended for information.
As a public body committed to openness and transparency, SEPA feels it is
appropriate that this response be placed on the public record.
Key Points
•
•

•

•

1.

Overall, SEPA welcomes introduction of the Bill and looks forward to engaging
with the its development;
SEPA has embarked on an ambitious programme of change aimed at
establishing a modern, fit for purpose regulatory system that is proportionate,
generates business benefits, public good or well being and, importantly, a
sustainable environment in which to invest, live or visit. We consider that the
order making powers in the Bill should help facilitate key aspects of that
change;
Opportunities to reform environmental regulation using the Part 2 order-making
powers are substantial, and we consider these should be used to enable
efficiency gains with no loss of environmental protection. Examples are
provided.
The Committee may wish to consider whether the re-organisation or
elimination of independent regulators via secondary order-making powers,
strikes the correct balance between efficiency and scrutiny/accountability.
Introduction

1.1 SEPA’s main role is to protect the environment and human health. We do this
by controlling activities that can cause harmful pollution and by monitoring the
quality of Scotland’s air, land and water; working to enable those we regulate
to comply with the legislation; as well as delivering a number of services such
as flood warning and environmental business advice.
1.2 In April 2009, SEPA published its first Annual Operating Plan (AOP) 1 which
sets out how the Agency will implement the high level objectives of the
Corporate Plan during the 2009/10 financial year. The AOP has been
developed with transformation in mind as it sets a clear and ambitious
framework for major changes in the way that SEPA will operate in the future.
1
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The AOP is available on SEPA’s website at: www.sepa.org.uk/about_us/publications/annual_operating_plans.aspx

1.3 The AOP focuses on how SEPA can carry out its work as efficiently and
effectively as possible. This will be achieved through implementation of 11
radical “change programmes” (see figure 1) to transform the organisation,
whilst continuing excellence in our core work. The Public Services Reform
(Scotland) Bill potentially offers significant opportunities for SEPA to perform
its duties more efficiently and effectively through provision to more easily
amend legislation that duplicates duties or which results in unnecessary
burdens on either the regulator or the regulated. This is particularly the case
with respect to pursuing our better regulation agenda, but also in other areas
of delivery in the AOP, including local engagement, supporting enterprise,
and future phases of the successful SEARS initiative.
Figure 1 - SEPA Organisational Change Programmes
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1.4 Better regulation is recognised by the Scottish Government as being crucial
to a successful Scottish economy.
The Better Regulation Change
Programme is at the heart of our AOP. This will involve proposals for
simplification of regulatory regimes, including a review and updating of
regulation, for example in relation to Pollution Prevention and Control (PPC),
waste and radioactive substances, whilst ensuring that we still comply with
the requirements of the relevant European legislation. The order making
powers under the Bill potentially offer significant opportunities for SEPA to
deliver our better regulation agenda.
2.

Views on Questions Posed by the Committee

2.1 SEPA is pleased to provide its view on some of the specific questions raised
by the Committee. SEPA’s key interest is in the provisions of Part 2 of the
Bill and accordingly, we provide views only on the questions relevant to this
part.
2.2 Comments on the Scottish Government’s overall policy objectives in
introducing the Bill.
SEPA welcomes the policy objectives of the Bill, particularly those relating to
streamlining decision making, improving transparency, stopping activity that
no longer contributes to the public purpose and bringing together bodies with
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similar skills, expertise and processes. All of these are consistent with the
objectives set out in our 11 change programmes. Accordingly, we consider
that there are considerable opportunities to use the provisions in the Bill to
streamline legislation simply and easily to afford better environmental
protection whilst also delivering efficiency gains and removing unnecessary
burdens. Examples of the sorts of improvements that could be made are
provided in paragraph 2.5 below.
2.3 Is the Bill is likely to " help simplify and improve the landscape of
Scottish public bodies, to deliver more effective, co-ordinated
government that can better achieve its core functions for the benefit of
the people of Scotland"?
SEPA considers that it is for Scottish Ministers, working with the Scottish
Parliament, to make decisions on the appropriate balance to be struck
between a system which allows for a public sector landscape to be adjusted
via order-making powers, and the scrutiny of those changes via parliamentary
procedure.
SEPA was established under the Environment Act 1995, bringing together
duties performed by 64 previously separate bodies in order to deliver an
efficient and effective environmental protection system for Scotland. This
includes a requirement to report and advise on the state of the Scottish
environment; to operate an environmental protection system on behalf of the
people of Scotland and to discharge specific regulatory requirements on
behalf of Scottish Ministers.
An important element of this founding legislation was to impart a degree of
independence in discharging the reporting and regulatory functions to ensure
appropriate governance and to provide public reassurance that decisions will
be taken independent of political considerations. The legislation that SEPA
enforces has in-built accountability and reporting requirements, usually
including an appeal mechanism for regulated businesses and affected
parties.
Accordingly, the Committee may wish to consider whether the proposals in
section 10 strike the correct balance between flexibility and scrutiny in
delivering a responsive public sector, and further, whether such general
provisions are appropriate and should be applied to regulatory bodies
established under statute to operate in an independent, transparent and
accountable manner.
2.4 In light of the current financial situation, is this the appropriate time to
be pursuing both the Bill in particular and the wider public services
reform programme?
Given the Bill’s policy objectives of improving effectiveness and efficiency, we
consider that this is, in fact, exactly the time to pursue such a programme.
SEPA considers it vital for the public sector to deliver its duties effectively and
in a way that provides value for money for the Scottish taxpayer. Given the
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current financial situation and the impact it will have on public sector finances,
we believe it is imperative that efficiencies are made whilst continuing to
provide (in SEPA’s case) effective environmental protection. Accordingly,
SEPA’s own reform programme as set out in our AOP is directly aligned to
achieving many of the objectives of the Bill.
Ultimately, an effective and efficient public sector that delivers value for
money will help the Scottish economy through the current period of
recession. Being able to quickly reform bad or outdated legislation will
enable public bodies like SEPA to deliver their reform agenda.
2.5 Are the order-making powers proposed in part two of the Bill
appropriate in seeking to deliver a “public sector landscape and public
sector functions that are proportionate, responsive and efficient”?
2.5.1Public Functions: Efficiency, Effectiveness and Economy
As noted above, SEPA considers it is for Ministers and Parliament to
consider the appropriate balance to be struck between the flexibility such
order making powers allow and the scrutiny required of use of those powers.
In principle, however, and acknowledging the preconditions and safeguards,
SEPA considers that the order making powers – particularly those aimed at
reducing or removing burdens – provide significant opportunities to simplify
the regulatory landscape to promote efficiency and effectiveness.
2.5.2Preconditions
Section 12 and 14 set out the preconditions that must be met in order for
Scottish Ministers to make provision to modify etc. any public function
(section 10) or remove or reduce burdens (section 13). Generally, these
preconditions appear appropriate, although we consider that it would be
useful to the Parliament to consider whether there are additional safeguards
necessary and/or to support some of these with additional guidance to assist
interpretation.
For example, the precondition that “the provision does not remove any
necessary protection” (in Section 12(2)(b)) and Section 14(2)(d)) would, in
SEPA’s view, cover necessary environmental protection, although this should
be clarified. It is important we feel, for the relevant public bodies to have a
specific opportunity to formally advise on its view about whether the
necessary protection precondition was being met prior to any change being
formally brought forward. This would make the process both more robust
through the taking of expert advice and more transparent. The provisions in
section 21 for consultation cover this to a degree. Clear guidance on
interpretation of “necessary protection” will also be required to support
decision making under this provision.
2.5.3Power to Remove or Reduce Burdens
Section 13 provides wide ranging powers to remove or reduce burdens
resulting in a financial cost, an administrative inconvenience, an obstacle to
efficiency, productivity or profitability, or a sanction which affects the carrying
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out of a lawful activity. The provisions in this section, as suitably safeguarded
by the preconditions in section 14, represent a considerable opportunity to
change legislation quickly where it is no longer working to best effect due to
unforeseen circumstances, the passing of time or unintended consequences
of drafting. While there are some ways to get round this – eg amending
guidance or reworking internal processes – it is far preferable to have an
effective means to quickly address legislation that is not working or not
needed.
Accordingly, as an environmental regulator with duties in over 100 pieces of
legislation, SEPA supports this part of the Bill as an important means of being
able to implement some of the radical changes proposed in the AOP. Some
examples are provided below to show how the Bill would be helpful:
1. Dissolution Of SEPA Regional Boards
Under the Environment Act 1995, Schedule 6, paragraph 16(1) SEPA is
required to have Committees known as ‘Regional Boards’. The legislation as
it stands, and the accompanying guidance provided by Scottish Ministers,
places a duty on SEPA to establish and operate these Boards strictly in line
with the Act and guidance. Through our AOP, SEPA is reviewing stakeholder
engagement (or "local engagement") to ensure that the right people at the
right level in the organisation can effectively engage on local issues and can
hear directly from, respond to, and influence SEPA's customers and partners
across the country.
The intention is to broaden and deepen SEPA's direct engagement with its
stakeholders and their understanding of the environment and SEPA. It is our
view that fixed and statutory Committees do not permit the flexibility and
responsiveness necessary to allow SEPA to meet customer expectations and
we find ourselves confined to a form and function that is no longer
appropriate. We intend developing a mechanism for local engagement
activity which will better meet the needs and requirements of SEPA, its
stakeholders and customers and enable improved efficiency. The Public
Services Reform (Scotland) Bill provides an opportunity for the achievement
of such efficiencies through the repeal of this legislation.
2. Powers of Entry
Given the nature of SEPA’s role, SEPA’s employees often require to exercise
powers of entry and investigation. The ability of SEPA’s officers to exercise
such powers ordinarily stems from section 108 of the Environment Act 1995.
A number of recent pieces of environmental legislation have, however,
included their own powers of entry and investigation rather than using the
standard powers contained in section 108. As a result SEPA’s staff require to
receive training on the often minor differences in powers of entry under the
different legislative regimes and require to be issued with fresh authorisation
cards. This increases costs for SEPA and the potential for confusion amongst
staff and customers alike. SEPA considers many of the pieces of
environmental legislation presently having their own specific powers of entry
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should be amended to stem from section 108 instead, and this would seem
more in keeping with the principles of better regulation. The provisions of the
Bill would provide a swift mechanism for addressing such concerns.
3. Regulation of Fish Passes and Screens
It has become clear that the provisions of the Salmon (Fish Passes and
Screens) (Scotland) Regulations 1994 are now entirely covered by the
provisions of the Water Environment (Controlled Activities) (Scotland)
Regulations 2005. Indeed, the 2005 Regulations go further by identifying
SEPA as the enforcing authority with powers to take enforcement action and
to bring about improvements, other than through the courts. SEPA may
approve the design of screens or fish passes and require that such structures
are adequately maintained. Thus, presently there is concern regarding dual
regulation and the possibility of a conflict between the two legislative
requirements and consequently there is a strong case to repeal the
provisions of the 1994 Regulations. The Public Service Reform (Scotland)
Bill would enable this to be addressed quickly.
4. Better Regulation - Waste
(a) Licence Boundary Flexibility - Under current legislation, the boundary of
fixed sites licensed under the waste management regime cannot be changed.
If an operator wants to expand a site, it is necessary to obtain a new licence
to cover the new area of ground, or to surrender the original licence and
apply for a new licence for the larger area. Under the Pollution Prevention
and Control (PPC) regime, on the other hand, the site boundary can be
changed. Scottish case law clarifies that SEPA cannot modify waste
management site boundaries using the existing provisions of The
Environmental Protection Act 1990 (EPA 1990). In order to provide for such
boundary changes, an amendment to the EPA 1990 would probably be
required. Such a change would be of significant benefit in terms of
administration and cost to both SEPA and the regulated industries.
(b) Duty of Care and Shipments of Waste - The Duty of Care in Section
34(1) of the EPA1990 relates to those who import, produce, carry, treat or
dispose of controlled waste or, as a broker, have control of such waste. At
present, there is no reference to those involved in exporting waste from the
UK and so the Duty of Care does not apply to people engaged in that activity.
This ‘loophole’ makes securing a prosecution against those making illegal
exports much more difficult. Introducing additional subparagraph into section
34(1) to place a duty on persons to take reasonable measures to prevent a
contravention of the Waste Shipment Regulation by any other persons would
require amendment of the EPA 1990.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Natural Heritage
PART 1
Is the simplification of public bodies identified in part 1 of the Bill consistent
with the policy objectives of the Bill?
Section 1 – Transfer to Scottish Natural Heritage (“SNH”) of functions of the Deer
Commission for Scotland (“DCS”)
1. At the request of Ministers, DCS and SNH have been working with their
sponsor division in the Scottish Government to develop a transitional plan for
merger, subject to the will of parliament that it should proceed. This work is
guided by a Programme Board comprising the two Chairmen and senior
management in the three bodies as well as two external members. The
transitional plan is aimed at delivering the Programme Board’s vision:
“....that the merged organisation has the potential to contribute more to the
sustainable economic growth of Scotland and the Government’s National
Performance Framework than the two separate bodies on their own. This will
be achieved through a more integrated approach to working with those who
manage Scotland’s land and its wildlife through:
• Better deer management through better resourcing of advice and support to
deer managers, greater integration with other land management advice, and
better integration of research;
• Better policy making and delivery on a wider range of wildlife and land
management issues through stronger integration of theoretical and practical
knowledge;
• Enhanced stakeholder engagement across the whole remit of the merged
organisation;
• Increased recognition and achievement of the economic benefits of
Scotland’s natural heritage through an enhanced focus on land and wildlife
management issues; and
• Increased role as a trusted adviser on practical land management issues,
and a facilitator of problem solving and consensus building on wildlife issues
affecting communities across Scotland.”
We see the merged organisation building on the foundations of what both
organisations have been doing in recent years to become a stronger player in
supporting the Scottish economy through more facilitation and consensusbuilding on major wildlife management issues affecting not just the land
management sector but with wider implications for tourism, rural and urban
development.
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2. The aim of the transitional plan is to ensure that, subject to Parliamentary
approval and timescales, the merger of the two organisations is effected
progressively to planned timescales during 2010. SNH is committed to
implementing this plan successfully in order to secure, to the fullest possible
extent, the benefits of improved effectiveness outlined in the vision. In
addition it is anticipated that administrative efficiencies will be identified which
may be redirected to help secure these benefits. While this plan is not yet
sufficiently advanced to confirm the scale of these efficiencies, the estimates
provided in the Explanatory Notes and Financial Memorandum to the Bill
appear to be realistic.
Section 2 – Transfer to Scottish Natural Heritage (“SNH”) of functions of Advisory
Committee on Sites of Special Scientific Interest (“ACSSSI”)
3. The main benefit of abolishing ACSSSI and transferring its functions to SNH is
to reduce the fixed administrative costs involved with maintaining a standing
committee. These costs are incurred by both the Scottish Government, as
identified in the Policy memorandum, and by SNH, which manages ACSSSI’s
secretariat contract.
4. Currently SNH’s Protected Areas Committee (a committee of the SNH Board)
is advised on the scientific nature of any representation by two advisory
committees, SNH’s Scientific Advisory Committee and ACSSSI. Neither of
these advisory committees is involved in the identification and selection of
SSSIs, and so can provide objective advice on the merits of the land that has
been notified and the data supporting this. Therefore the proposal to abolish
ACSSSI could help to streamline the notification of SSSIs, and this could be
achieved without losing the checks that are in place.
5. Recently, new SSSI notifications have been made in order to underpin sites
proposed for designation under European Directives (Natura 2000 sites). This
work has now largely been completed and SNH does not currently have plans
to notify any new SSSIs in the immediate future, so ACSSSI’s workload is
likely to be low. Currently there is only one active unresolved case that would
be referred to ACSSSI.
Scottish Natural Heritage
August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Commission for Public Audit
Thank you for your invitation to the Scottish Commission for Public Audit (SCPA)
to provide comments on the provisions in the Public Services Reform (Scotland)
Bill. The role of the SCPA is to scrutinise the budget of Audit Scotland, and our
comments concentrate on issues related directly to that role.
We note that the Finance Committee has received written and oral evidence from
the Auditor General, the Audit Scotland Board and the Accounts Commission. The
issues covered by that evidence include matters which the SCPA has previously
considered in some depth during our review of the corporate governance
arrangements of Audit Scotland, published in October 2008.
We welcome the provisions in section 98 of the Bill, namely:
• 98(2) – to provide that it will be the SCPA which in future appoints three
members of the five-person Audit Scotland board rather than them being
appointed by the other two members (the Auditor General and the Chair of
the Accounts Commission).
• 98(8) – to provide that the SCPA will determine the terms and conditions of
those three members, that their term of appointment will be for three years
with the possibility of this being renewed once and that the SCPA will
appoint one of those three to chair the board.
• 98(4) – to provide for future holders of the post of Auditor General to be
appointed on a single non-renewable eight-year term.
• 98(7) and 98(9)(b) – to provide for the defence of privilege against
defamation proceedings to be extended to the reports of the Auditor
General and to the proceedings of the SCPA.
All of those provisions accord with recommendations made by the SCPA in its
2008 report.
We are aware that some evidence to the Finance Committee has suggested that
the SCPA should take over responsibility for determining the Auditor General’s
salary and terms and conditions from the SPCB. It is suggested that this
responsibility currently raises at least a perceived conflict of interest for the SPCB
in that it is a body audited by the Auditor General.
The SCPA considered this issue in 2008. We were, and remain, concerned that
taking on this role would potentially change the nature of the SCPA and its
relationship with Audit Scotland. We do not believe that such a responsibility would
fit with our role of holding Audit Scotland (and by extension the Auditor General as
accountable officer for Audit Scotland) to account. We are not persuaded that,
given the mechanisms it has put in place for deciding issues of salary and terms
and conditions, there is a credible concern about the ability of the SPCB to
undertake its responsibilities in this area without conflict of interest. Any advantage
that might be perceived by passing the responsibility to the SCPA would appear to
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be illusory as the SCPA would need to rely on advice from the same sources as
does the SPCB. The SCPA, therefore, favours no change being made to the
SPCB’s responsibilities in respect of the Auditor General. For clarification, I should
point out that we also recommend no change in the process by which the Auditor
General is selected and appointed.
We are also aware that it has been suggested that the Office of the Commissioner
for Public Appointments in Scotland (OCPAS) should be given a formal role in the
recruitment of independent non-executive members of the Audit Scotland board,
by amending the Act establishing OCPAS to make Audit Scotland subject to its
jurisdiction. Such a role for OCPAS would not change the proposed future
responsibility of the SCPA to appoint three members of Audit Scotland’s board. It
would simply mean that the process would need to follow OCPAS guidance and
involve an OCPAS assessor to verify the process. We note that involvement of
OCPAS would have a cost implication that should be clearly understood before
such a provision is agreed. However, the SCPA would welcome an amendment to
the Public Services Reform Bill to involve OCPAS in its proposed responsibilities
under section 98. We are not aware of whether OCPAS has been consulted on
this possibility.
Finally, we are aware that Part 2 of the Bill proposes to grant significant powers to
the Scottish Ministers to bring forward in subordinate legislation proposals to make
“further necessary and proportionate changes to the landscape of public bodies
and public functions …. and to remove or reduce unnecessary burdens throughout
the Scottish economy in devolved areas”. The Scottish Government has
suggested that this allows rapid changes without the need for primary legislation,
and that the powers would be subject to a number of limitations and safeguards.
All public bodies listed in Schedule 3 of the Bill would be subject to having their
constitution or functions modified under these powers.
The SCPA makes no comment on the proposed powers themselves. However, we
note that the SCPA is included in the list of public bodies in Schedule 3. We note
that a number of witnesses to the Finance Committee have argued that it is
inappropriate for bodies which are responsible to the Parliament rather than the
Scottish Government (or whose primary role is to give some kind of scrutiny
assurance to the Parliament) to be subject to modification by subordinate
legislation in this way. We believe that the SCPA falls squarely into this category
and that the form and functions of the SCPA as set out in primary legislation are
fundamental to its nature and independence. The role of the SCPA is to provide
assurance directly to the Parliament that Audit Scotland (whose budget is topsliced from the Scottish Consolidated Fund specifically so that it is seen to be
independent of Government) is using its resources in an efficient manner. We
believe that it would be inappropriate for the Scottish Government to be perceived
as able potentially to undermine the SCPA’s independence by modifying its
operation and so we are opposed to the SCPA being included in Schedule 3.
We note that similar concerns are raised by the inclusion of Audit Scotland itself in
Schedule 3, and are aware that other witnesses have already raised this issue
with the Finance Committee. The SCPA’s role already allows it sufficient means to
provide assurance that Audit Scotland is using resources in a way that is as
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economic, efficient and effective as possible and that any changes to improve
efficiency can be readily achieved without the need for legislation.
Angela Constance MSP
Convener
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Shetland Child Protection Committee
Public services in Shetland have recently been inspected by the Services for
Children Unit of her Majesty’s Inspectorate of Education (HMIE). Despite the
considerable work involved in preparing for such an inspection it was considered a
useful process. Key to its success was the genuinely inter-agency nature of the
inspection, with the participation of inspectors from a range of professional
backgrounds.
Although there is provision in Part 6 for joint inspections, Shetland Child Protection
Committee is concerned that this could prove cumbersome for regular use and
that in the main inspection of safeguarding services will be carried out under Part 4
by Social Care Social Work Improvement Scotland. This would appear to
encourage a perception that child protection is the job of social work. Such a
perception was appropriately challenged by the previous Scottish Executive’s 3
year Child Protection Reform Programme, with the title of the review Report It’s
Everyone’s Job to make sure I’m alright‘ sending the right message. This has
been embedded and enhanced by the Getting it Right for Every Child approach
endorsed by the present Scottish Government.
Locally we place child protection in the wider context of safeguarding, by which we
mean the whole range of support and intervention services that help keep children
and young people safe and enable them to develop to their best potential. This
ranges from early support through responses to potential or actual abuse and
neglect to the provision of therapeutic support to those who have had adverse
experiences. We therefore see child protection and safeguarding as a core
component of the business of all agencies and organisations who are providing
services to children and young people and their families.
We found the recent inspection by HMIe supported this approach, and the
Services for Children Unit effectively carried credibility with all agencies. We
consider it vital that with whatever agency child protection inspections sit in the
future, the inter-agency and multi-disciplinary approach as a feature of regular selfevaluation and inspection, not just as an occasional response to perceived
problems, be retained and enhanced. The provision of on-going support from a
link inspector is also helpful and should be retained.
Kate Gabb
Authority Reporter and Acting Chair, Shetland CPC
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Social Work Inspection Agency
The Scottish Government’s overall policy objectives in introducing the Bill
and in particular whether the Bill is likely to ’help simplify and improve the
landscape of Scottish public bodies, to deliver more effective, co-ordinated
government that can better achieve its core functions for the benefit of the
people of Scotland.’
The Social Work Inspection Agency supports the proposals for a single, unified
system of inspection for social work and social care, as embodied in the Public
Services Reform Bill. We believe that the bringing together of the three separate
aspects of scrutiny currently delivered by the Care Commission, HMIE and SWIA
into Social Care and social work improvement Scotland (SCSWIS) represents a
rational and coherent way forward which should eventually improve the quality of
scrutiny overall, accelerate improvement in services and eliminate duplication.
Most importantly, it should lead to better outcomes for people who use services,
provide more protection for vulnerable adults and children and a higher level of
public assurance about standards and quality of care.
This will happen by integrating the current separate activities into a single
approach. In this way, it will be possible to evaluate quality and support
improvement throughout the journey of care for anyone who needs help from the
point that they contact public services and are assessed, through to the provision
of care and support in its different forms.
It will be possible not just to assess individual services, as the Care Commission
currently does, or assess how councils commission and resource these services,
as SWIA currently does, but to bring the processes together to gain a more
complete picture.
All of the three agencies involved in the new body are currently concerned with the
protection of vulnerable children and adults, which is multi agency in its focus,
involving police, health, children’s reporter and others. SWIA is also directly
involved in the scrutiny of important aspects of the criminal justice system, in its
inspection of the management and supervision of high risk offenders, which
includes serious violent offenders and sex offenders, in which there is coordinated
work with Her Majesty’s Inspectorate of Constabulary, Scotland (HMICS) and Her
Majesty’s Inspectorate of Prisons (HMIP). The new body should increase
opportunities for all of this work to be carried out in a more streamlined and cost
effective way.
Whether, in the light of the current financial situation, this is the appropriate
time to be pursuing both the Bill in particular and the wider public service
reform programme?
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The direction of travel - to reduce the burden of inspection experienced by local
authorities - is a direction that SWIA had already embarked upon. Prior to SWIA
being set up in 2005 there was no routine inspection of Scotland’s social work
services. We have now completed the first comprehensive inspections of
Scotland’s thirty two local authority social work services. Using that baseline of
information we had already begun to move to a more proportionate and targeted
inspection programme to reduce the burden of inspection currently experienced by
local authorities. As part of our inspection process we had asked local authorities
social services to evaluate themselves. For many this was the first time they had
engaged in such an exercise and it was evident that some needed to build
capacity in this area. We have already begun to work with a number of councils at
their request to do this.
The current financial climate is extremely challenging, and a 5.5% saving is
already built into the transfer of resources to the new body. Most re-organisations
cost some money initially and in the short term there will be issues around staffing,
organisational development and investment in IT systems to deal with. There
should be savings down the line as these organisations merge and streamline
their different structures, methodologies and activities. In the longer term I believe
these proposals will deliver a more effective and cost efficient scrutiny body. When
local authorities move to a position where their own evaluations are both routine
and reliable then scrutiny bodies could further reduce their involvement
proportionately. It is however only three years since the first of SWIA’s reports
was published and expectations of change of this order need to be realistic,
though some are clearly more advanced that others.
Much of the Bill is focussed on creating 2 new bodies SCSWIS and HIS, with
opportunities for better, more joined up inspection. However the public sector
reform programme could potentially lose some opportunities for more effective
scrutiny as it has not always sought to include all those who are important
potential partners for SCSWIS. For instance the substantial part of HMIe that
remains as an Executive Agency and SCSWIS will need to work together closely
in evaluating children’s services and SCSWIS will need to work closely with HMIP
and HMICS in scrutinising criminal justice services. HMIE, HMIP and HMICS are
referred to in that section of the Bill that addresses joint working but they have not
been full partners in the wider implementation agenda, setting up SCSWIS and
HIS.
Whether the order-making powers proposed in Part 2 of the Bill are
appropriate in seeking to deliver a ‘public sector landscape and public
sector functions that are proportionate, responsive and efficient?’
One of Crerar’s key principles was independence and I believe the public both
wants and deserves independent assurance about the services it receives.
As it stands, Part 2 confers considerable powers on Scottish Ministers which might
pose a threat to the continuation of independent assurance, if there was no
opportunity for the wider involvement of the Scottish Parliament. I acknowledge
that some sections are subject to pre-conditions and it will be necessary to ensure
that these are sufficient to meet the Crerar Review’s emphasis on public
accountability
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Whether the proposed duty on listed scrutiny authorities to secure
continuous improvement in part 6 of the Bill is likely to ensure that users of
public services are better involved?
We welcome and support the provisions of section 92 on user focus for scrutiny
bodies. I believe that the new legislation will help to drive user focus in the
exercise of scrutiny functions, but investment of time and financial resource will be
necessary if this is not to be tokenistic.
I am aware there is very strong support from all of the stakeholders for people who
use services and carers being more involved in the design and delivery of scrutiny
and improvement activity
At the moment SWIA involves people who use services and carers in every aspect
of its work. We use their personal knowledge and experience to:
•
•
•
•

focus attention on the consumer
show we are mindful of personalisation / service user control
concentrate the attention of senior managers on the service user
utilise their abilities to cut through jargon

We pay our service user and carer inspectors for the work they do in recognition of
its importance and their time commitment.
Some examples of SWIA’s commitment to involving people who use services and
carers include:-

.
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•

Involving looked after and accommodated children. Extraordinary Lives
(2006) was the culmination of six projects, which studied the lives of 100,
looked after and accommodated children and children in kinship care and
significantly influenced the direction of We Can and Must Do Better (2007).
We learned about what mattered to them, what the ‘care system’ got right
for them and how local authorities could be better corporate parents.

•

A small group of care leavers wrote a summarised version of Extraordinary
Lives, and made a long report accessible to other young people, their
carers and families.

•

Involving young people who had been accommodated. SWIA has
involved young people who had been accommodated in three performance
inspections in the later part of the programme. They have interviewed
children’s rights officers and have run focus groups for young people.

•

Involving people with learning disabilities. The multi- agency inspection
of services for people with learning disabilities in Ayrshire was the first
multi-agency inspection of adult services in Scotland. We had four
inspectors who have learning disabilities. Each had their own support
worker. These inspectors were involved in:

•
•
•
•
•
•

.
•

developing the methodology
planning the inspection
the inspection fieldwork
writing the report including an easy read illustrated version
presenting the report

Involving former substance misusers.
The Grampian inspection
commissioned peer research into the views of people who use services.
People who had previously abused substances were recruited to the
inspection team and were trained and supported by staff. They interviewed
people who used services, and senior staff, and contributed a unique
perspective to the inspection.
Involving carers. From the outset in 2005, SWIA has been committed to
involving carers as colleague inspectors on all inspection teams. We have
worked with Carers Scotland to bring the added value of carer knowledge
and insight, to the design and delivery of social work scrutiny. SWIA has
received very positive feedback from its carer inspectors, local authorities,
carer organisations and the Scottish Government for its groundbreaking
work to involve carers.

Whether proposals in parts 4 and 5 of the Bill are consistent with the five
guiding principles recommended by the Crerar Review of public focus,
independence, proportionality, transparency and accountability?
•

public focus

SWIA strongly supports the public focus principle as reflected in the provision in
the Bill, in sections 35, 41 and 90. This is consistent with SWIA’s current way of
working with our strong focus on outcomes i.e. the difference receiving a service
actually makes for the user. The user focus duty in part six, section 92 is
consistent with the principle of public focus. SWIA carried out a survey of
delegates at a recent event for users and carers – 99% of delegates agreed that
people who use services should be more involved in scrutiny.
•

independence

At the moment SWIA like HMIE is an Executive Agency and operates at ‘arms
length’ from Scottish Government. Ministers agree SWIA’s inspection programme
but do not influence our findings.
Significant differences will remain across the scrutiny landscape in the
organisational status of different scrutiny bodies in the future. SCSWIS will be a
non-departmental public body, HIS will be a special health board and HMIE will
remain an Executive Agency. All of the bodies that scrutinise local authorities are
independent of local authorities although the status of these scrutiny bodies varies,
whereas NHS health care is scrutinised by a body directly responsible to the
Scottish Government Health Directorate both currently and under the new
legislation.
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•

proportionality

The only direct reference to proportionality in parts four and five of the Bill are the
provisions for regulations about the frequency of inspections of care services and
healthcare services. This is a change from the Regulation of Care (S) Act 2001
where the minimum frequency of inspections is stipulated in the Act. The PSRB
provisions could mean that some care services are inspected less often than the
current statutory minimum frequency – two inspections a year.
I believe it is right that the frequency of inspections is not on the face of the Bill but
that this is determined by regulation. This will allow SCSWIS the flexibility it needs
to respond to the changing operational environment and become both targeted
and proportionate and ensure that scrutiny is directed towards those organisations
and services which most need it.
•

transparency

There is nothing on the face of the Bill about the content of inspection reports. It is
right that this is not on the face of the Bill as again it is important that SCSWIS is
allowed operational flexibility as to what is appropriate.
However it is important that potential users of services can read inspection reports
and learn from them whether they would wish to use that service. SWIA currently
write their inspection reports for the local authority as a basis for improvement
although we have also produced short summary versions of our reports for wider
consumption. The Care Commission write their reports primarily for providers.
There is an opportunity in supporting regulations to make sure that potential
service users have access to information that may help them choose an
appropriate service.
•

accountability

Schedule 7 of the Bill states that SCSWIS must publish an annual report on the
exercise of its functions. This report will be laid before Parliament and sent to
Scottish Ministers. Schedule 7 also specifies that SCSWIS must present annual
accounts to the Auditor General. SWIA currently makes all of its reports publicly
available, in hard copy and/or on its website. I believe this is an important principle
to which SCSWIS should adhere.
Whether the cost estimates set out in the Financial Memorandum appear to
be robust and any comments on the other accompanying documents?
SWIA was consulted about the cost estimates set out in the Financial
Memorandum. The estimates provided, cover the main cost areas to create
SCSWIS and assumed efficiencies, and appear to be based on reasonable best
assumptions at the present time. However, until a detailed business model for
SCSWIS is produced by the new Board and senior management team and it
becomes clear which staff might transfer (voluntarily or compulsorily) to the new
body, it has only been possible to identify a broad expectation of costs across a
range.
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The bulk of the estimated cost is the harmonisation of staff terms and conditions,
including pay, pensions and any voluntary early severance payments. SWIA staff
(and the relatively small number of HMIE staff involved) will be most affected by
this since these staff would lose their Civil Service status and transfer to less
favourable NDPB terms and conditions. It is not possible to provide actual
harmonisation costs until individual staff decisions have been made and a pay
remit for the new body decided. However, it is clear already that the majority of
SWIA administrative staff and some inspectors will look to avoid transfer by
applying for vacancies within Scottish Government and elsewhere. This would
have the effect of reducing the eventual harmonisation costs although there will be
other significant consequences to this.
The new body should in the long term deliver business efficiencies through both
reduced staffing and business synergies and the suggested figure of 5.5% of
gross budget should be achievable. Again, however, this figure has had to be
based on precedent and informed assumption until detailed modelling is carried
out.
There may be additional costs associated with involvement of users of scrutinised
services in the design and delivery of scrutiny functions which is a commitment on
the face of the Bill (Part 6.92(20). SWIA has considerable experience of involving
and working with people with learning disabilities, ex substance misusers, carers
and young people who have direct experience of the care system. We strongly
support the principle but if people who have direct experience of using services
are to contribute effectively to scrutiny they need careful preparation and support
and in respect of people with certain disabilities and conditions, individual personal
support may also be required. SWIA also pays a fee. Again until more detailed
modelling is carried out it is not possible to be clear about additional costs
including the development of IT systems resulting from this important commitment.
Implementation issues
Whilst SWIA is fully supportive of the proposals contained in the Bill, we do not
underestimate the significant practical challenges of implementation in a short
timescale. Since SWIA as an organisation will be changing status from a
government agency to an NDPB, this has serious implications for staff, some of
whom have spent over thirty years in the civil service and do not wish to leave.
This is particularly the case amongst administrative staff, statisticians and project
management staff, all of whom are essential to the effective running of the
organisation as it is now and as it will become in the single body.
We are therefore particularly concerned over the next 18 months to ensure that
the business continuity of SWIA is not jeopardised and that we can continue to
provide the high quality of scrutiny, public assurance and evidence-based advice
to Scottish ministers that we have delivered since our inception. Many staff have
already intimated their intention to seek other opportunities within the Scottish
Government since there is no guarantee of redeployment.
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Creating a new organisation with a new culture and ethos will pose greater
challenges for the leaders of SCSWIS if few staff from SWIA and HMIE eventually
transfer to join with Care Commission staff who at more than six hundred are by
far the largest number.
Apart from that immediate issue, there are several others which will need urgent
attention if the transition to the new body and the realisation of its potential are to
be successfully achieved.
These include:
•
•
•
•
•
•

Appointment of Chair, board members, and chief executive
Organisational structures
Staffing
Accommodation
Information and computer technology including data security
Organisational development

There are a further range of issues about the working methods of the new body,
the balance of activity between scrutiny and improvement, user and carer
involvement, commissioning new scrutiny, and the relationship with the work on
shared risk assessment currently being led by Audit Scotland which also need to
be addressed.
Alexis Jay
Chief Social Work Inspector
14 August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Society of Messengers-at-Arms and Sheriff Officers
Executive Summary
The Society welcomes the opportunity to present evidence to the Finance
Committee at Stage 1 of the Public Services Reform (Scotland) Bill. Our evidence
is restricted to Part 1, section 9 and Schedule 2 of the Bill relating to Regulation of
Officers of Court, the sections of the Act in which the Society has a specific
interest and more particularly the qualifications to provide evidence to the
Committee
The Society supports the general principle of the Bill in the areas mentioned and in
particular supports the Scottish Governments proposals to
•
•
•
•
•
•
•
•
•

Not proceed with implementation of the Scottish Civil Enforcement
Commission
Take up the alternative solution first proposed by the Society of a
modernised Advisory Council
Utilise a cost neutral solution of a modernised Advisory Council supported
by the Society providing secretariat, administrative and reporting functions
Increase transparency through
An open and transparent complaints route
A publicly available code of conduct applicable to all officers
Extension of membership of the Advisory Council to include other interested
stakeholders including representation from the Money Advice sector as well
as creditors
Publication of an annual report on the Advisory Council and officer
activities.
Establish compulsory membership of the professional association leading to
self-financing of the above elements.

We expand on our reasons for supporting the Scottish Government position below
but would agree that the provisions of the Bill referred to are likely to “help simplify
and improve the landscape of Scottish public bodies, to deliver more effective, coordinated government that can better achieve its core functions for the benefit of
the people of Scotland"
As far as regulation of officers of court is concerned, the current financial situation
means this is very much the appropriate time to be pursuing measures in the Bill
as these will lead to ongoing savings for the Scottish Government. Following on
from that the retention of the links between officers and the courts is a form of
simplification of public bodies in line with the policy objectives of the Bill.
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SCEC
The Society raised concerns about the cost to the Scottish Government of the
implementation of the Scottish Civil Enforcement Commission when the proposed
budget for this body was first published during the passage of the Bankruptcy and
Diligence Scotland etc. (Scotland) Act 2007. These estimated costs are detailed in
paragraphs 448-450 of the Financial Memorandum and referred to in section 78 of
the policy memorandum. SCEC would have been taking over functions of other
bodies where the cost to the Scottish Government was negligible. The courts had
an existing supervisory and disciplinary role over officers. The Advisory Council
took officer activities into consideration when advising the Lord President on
issues of regulation of officers of court. The Society of Messengers-at-Arms and
Sheriff Officers (SMASO) operated a complaints system as well as an examination
system. The Society exercised these functions on a budget of £60,000.00 financed
by member subscriptions and at no cost to the public purse.
The Society saw and still sees no logical argument for imposing a burden on the
public purse. We are accordingly in complete agreement with the views of the
Scottish Government in both the Policy and Financial Memorandum that
expenditure on SCEC is unnecessary while the aims of achieving regulation of
officers of court can be achieved by other methods.
Alternative Version – Advisory Council & the Courts
One of the primary functions of the proposed SCEC was the production of an
Annual Report. That function can very easily be fulfilled by the Advisory Council
with the support of SMASO. It was perceived by the Scottish Government and
agreed by SMASO that the Advisory Council, as constituted, did not have the input
of a full range of interested stakeholders. The Bill proposes that the Lord President
may also appoint such persons as he considers appropriate to be members of the
Advisory Council. This will enable representation on the Advisory Council from the
money advice sector and creditors organisations in addition to current
representation from the judiciary, legal profession, officers of court and the
Scottish Government. We would submit that this will add further authority to the
annual report which will be issued by a body made up of a wide range of
interested parties. All of this is achieved at no additional cost to the public purse.
SMASO will be assisted financially by the introduction of compulsory membership
as more fully discussed below.
Discipline and regulation of officers of court will remain with the courts. This is the
correct constitutional approach to discipline and regulation of officers of court.
They are appointed by the courts, answerable to the courts for the execution of
their official duties and, as a result, should be overseen by the judiciary. Any other
system entails the danger of the independence of the officer of court being
prejudiced. We presented this argument in full during the passage of the
Bankruptcy and Diligence etc. (Scotland) Act 2007 and do not propose to go into
the same detail here. We can provide further information at the Committee’s
request. The significant point about the retention of the courts’ powers in this
regard is that it is of no further cost to the public purse. It also fulfills the purpose of
the Bill in achieving simplification of Public Bodies
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Increased Transparency
Members of SMASO are subject to a code of professional Ethics. As membership
is not compulsory, and not all officers are members, the code does not currently
apply to all officers of court. It has to be conceded that the public may not be
aware of the existence of the code and, even if they are, they may well be
unaware that the code does not apply to all officers. A universally applicable and
available Code of Conduct will accordingly lead to greater transparency within the
profession and bring greater public awareness in the public mind of the standards
to be expected of officers of court. We should point out that we consider officers of
court do currently meet these standards but we are very open to greater
transparency. SMASO has taken the initiative in this matter and has submitted a
draft Code of Conduct to the Advisory Council for consideration, as well as
consulting with the money advice sector and creditors’ representatives as to its
content.
Complaints and disciplinary procedures are made clear in the Bill and the Society
is pleased to see that the professional organisation will be involved in that
procedure.
Professional Organisation
The Act requires Scottish Ministers to designate an organisation to be the
professional association for officers of court. We would submit that SMASO is the
appropriate organisation to be designated under the Act. The Society has been in
existence since 1922 and has been, and remains, the only professional
association for officers of court. As well as representing the interests of members,
it has long developed disciplinary procedures and has put itself forward at all times
to assist the courts and government in implementing both primary and secondary
legislation. It has also, through the Committee of Examiners, set up a robust
examination system for new entrants to the profession, which has led to a
significant increase in standards. This is recognised by the Scottish Government in
paragraph 74 of the Policy Memorandum. In line with the spirit of the Bill it would
seem logical to designate SMASO as the professional organisation in terms of the
Bill.
Compulsory Membership
The bill, in conjunction with the 2007 Act, makes provision for compulsory
membership of the professional association. Compulsory membership has been a
goal of SMASO for some time and we wholeheartedly welcome this proposal. We
had discussed all matters raised in this paper with both the Scottish Government
and with the Sheriffs Principals Association. It is worth mentioning that the Sheriff
Principals have indicated their support for compulsory membership.
As previously indicated, this will further assist the Society in self-financing so it can
carry out its current functions as well as further supporting the functions to the
Advisory Council as mentioned above. It brings greater benefits to the area of
transparency and also to the raising of standards as detailed below.
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Advisory Council
The Society has been in discussion with the Advisory Council and the Scottish
Government as to how changes in the role of the Advisory Council might be
implemented. It was commented upon that the current secretarial services
provided to the Advisory Council might require to be increased and the Society
has suggested it might provide some, if not all, of the services currently provided
by Parliament House. Much of the detail which will be required by the Advisory
Council in relation to annual reporting and matters relating to complaints will
require input from the Society in any event.
There may be a suggestion that the Society providing secretarial services to the
Advisory Council could result in a conflict of interests if the same organisation was
involved in the running of two different bodies. However, a similar situation already
exists. At the present time the Society provides the resources and staff for the
running of the Society and also the Committee of Examiners. The Committee of
Examiners is a completely separate body from the Society and operates
independently. The Society has no control over the actions of this Committee.
However, the secretarial and backup services are provided by the Society.
The current Administrative Secretary, Mr Alan Hogg, in addition to carrying out his
duties for the Society is also employed to provide the support and services to the
Committee of Examiners. Whilst doing so he operates under the title of the
Secretary to the Committee of Examiners and operates exclusively under the
instructions of the Committee.
This would be likely to place some additional demands upon the Society, but the
cost of this could most likely be met by the Society if it had compulsory
membership. It must also be stressed this would be achieved with little or no cost
to the public purse.
Training/Examinations
The Society is legally bound to provide training and examinations for the
profession. This is open to employees of all firms, whether they are members or
not, but these services have to be subsidised by the subscriptions of paying
members.
It was calculated a few years ago that it costs approximately £3,000 to run an
examination, of which there are two per year (This does not take into account the
vast amount of free input of time by members of the Committee of Examiners).
However, candidates are only charged £200 to register for the examination. On
many occasions only one or two candidates may register for an exam.
Training costs are also another item which must be funded by the Society. The
Society currently has to pay a fee of £1,600 per training course to the training
officer and provide the additional backup costs of accommodation, etc. Candidates
are charged £400 per course, even if there is only one candidate.
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Compulsory Membership would assist the Society in maintaining the training and
examination system which has contributed to the raising of standards noted by the
Scottish Government in its policy memorandum
Employment of Consultants
The Society recently had to make submissions to the Lord President in relation to
a problem that had been created within the Table of Fees for sheriff officers. This
had been brought about by a change in the jurisdiction levels in the sheriff court, a
matter outwith the control of the Society. The Society was requested by the Lord
President to support its submissions for a change to the Table of Fees with a
report from a firm of accountants. The subsequent cost to the Society for this
service was £8,000, which had to be met from Society funds. These submissions
were successful and this has benefitted both members and non members alike.
Of greater concern is the fact that there is currently a suggestion that the Tables of
Fees for officers should be fully reviewed. The Society’s concerns in relation to this
is that it will cost many thousands of pounds which the Society would presently be
unable to fund from the subscriptions, as the funds held are currently dropping
year on year.
These exercises have always been a problem for the Society, as the employment
of outside assistance can be extremely expensive and the Society’s income is
limited. Compulsory membership would enable the Society to self-finance the
employment of experts or consultants. As will be seen from the example, the
requirement for this type of expenditure can come from the judiciary. It may be
argued that the costs of such an exercise might be met by the public purse. The
more sensible solution from the public perspective would be to make them selffinancing through increased subscription income by way of compulsory
membership
Complaints
The Society has a Constitution which sets out how complaints against officers are
dealt with. However, the Society can only deal with complaints against officers
who are members of the Society. This restricts the power the Society has to deal
with officers if regulations have been breached. The ultimate sanction of the
Society is to withdraw membership. However, many officers do not see this as a
penalty and can easily continue to function as an officer along with others in their
firm, who might still be members.
Unfortunately, the vast majority of complaints received by the Society relate to
administrative matters and the actions of administrative staff. In these cases the
Society’s policy is to try to act as a mediator in order to resolve the issues in
dispute, more often than not satisfactorily. However, should the Society be unable
to resolve the issues, it is unable to take any action and on many occasions can
only suggest the complainer direct their complaint to the Sheriff Principal. This is
unfortunate, because the Society has always tried to act as a filter to enable trivial
or unfounded complaints to be dealt with before a complainer feels they have to
resort to lodging a complaint with the Sheriff Principal. Probably ninety percent or


879

more of complaints relate to disputes between debtors and firms of officers and
are often regarding payments or disagreement over the amount actually due,
officers’ fees, etc. For this reason, the Society considers it is in the best position to
deal with such complaints because these are matters dealt with on an almost daily
basis, certainly by the larger firms. Therefore those considering the complaint on
behalf of the Society are probably better qualified to grasp the nature of the
complaint and assist in resolving any differences between the parties. Whilst it is
accepted complainers should have the option to lodge a complaint with the Sheriff
Principal, Sheriffs Principal have indicated they would prefer that trivial matters be
filtered by the profession, rather than have their valuable time taken up by matters
that can be dealt with administratively. In addition, some members of the public
appear to think that taking the time to lodge another complaint with the Sheriff
Principal would simply again result in rejection of the complaint because it is all
‘one big closed shop’. Consequently, a complainer may be left feeling dissatisfied
with the system.
While the Society can act on behalf of the courts in providing this valuable filtering
service, it cannot currently always provide this service due to the simple fact that
not all officers are members and also the fact that the code of conduct does not
apply to the actions of staff employed by non-members.
The lack of authority the Society has when dealing with complaints has been of
concern over a period of many years. The ultimate sanction for the Society is to
withdraw an officer’s membership. However, many officers do not see this as a
penalty and in the past there have been members who have voluntarily resigned
their membership if they have been unhappy with a decision by the Society’s
Executive Council. This can be in respect of disciplinary issues or a matter where
an officer might simply disagree with a course of action taken by the Society
following a decision taken by the majority of the membership.
Should there be compulsory membership, then the Society will have greater
powers to deal with internal problems and be able to present a better face to
members of the public. As explained above, at the present time the Society often
has to advise complainers it is unable to deal with complaints because the
complaint is not directed against an officer who is a member of the Society. This
can result in an adverse response from a complainer, who finds it difficult to
comprehend why there is a professional body set up and yet this body is unable to
discipline firms of officers or non members and to satisfactorily deal with
complaints against them. Some complainers find it difficult to differentiate between
‘firms of officers’ and ‘officers’, members and non-members, and in the past
comments have been made to the effect that the Society is simply trying to 'look
after its own’.
Should compulsory membership be introduced, this will enable the Society to deal
with every complaint it received and would give it greater authority and scope
when dealing with complaints.
It will also assist in producing the ‘transparency’ which the Scottish Government
initially said was a goal in the modernisation of the profession.
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Continuing Professional Development
The Society is always keen to attempt to improve the service provided by officers
and for officers to improve their technical skills. Accordingly, in October 1998 the
Society introduced a Continuing Professional Development Scheme which it was
hoped would encourage officers to keep up to date with new legislation and
improve their overall performance.
The Society produced a CPD record card with a view to each officer completing it
and submitting it at the end of the year, detailing how he had carried out the
requirements of the scheme. Unfortunately, as membership of the Society is not
compulsory, it was not possible for the Society to insist that all officers complete
and submit a record card and, due to the fact it is not compulsory, it has not even
been possible for this condition to be applied to every officer who is a member of
the Society.
Since the introduction of our CPD scheme in 1998, the Society has developed a
regular programme of CPD training events for members, with sessions being run
on a wide variety of topics. Speakers from various external organisations have
been invited to give presentations together with representatives from our own
Society, running sessions reviewing the impact of operational procedures in light
of new legislation etc. Organisations who have recently attended sessions include
- Money Advice Scotland, the Scottish Executive Justice Dept., Strathclyde Police,
H M Revenues & Customs, the Proceeds of Crime Unit and Registers of Scotland.
This is another service that is subsidised by members’ subscriptions.
Compulsory membership would enable the Society to make the Continuing
Professional Development scheme applicable to all officers and make completion
of CPD requirements a condition of membership. In conjunction with the training
and examination system for new entrants, this would contribute to the overall aim
of the Society of continuing to raise standards,
Compulsory membership would increases the funding available to the Society and
enable yet further development of what has been a successful CPD scheme.
Technical Handbook
For some years the Society has had under consideration the publication of a
Technical Handbook to assist officers in the carrying out of their duties and to try
to standardise the way in which officers operate.
The Society recently commissioned the production of the handbook which has
been issued to members. In addition, the Society has retained the services of an
officer to regularly update the handbook in the light of the introduction of new
legislation. This is yet another service which is subsidised by the Society.
Compulsory Membership will contribute to the raising of standards by making the
technical handbook available to all officers of court and the additional funding will
provide the Society with the ability to engage outside technical assistance to
enable the handbook to be kept up to date
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Society Intranet
The Society currently has a web site which it maintains that provides basic
information to officers and members of the public. In a further effort to boost
standards, the Society is currently in the process of setting up an Intranet site
which will provide additional facilities for members and hopefully be able to provide
a better service to the public and outside bodies.
It is intended that items such as the Code of Conduct, the Society’s Constitution,
complaints procedures, the Society publication on How to Enforce Your Small
Claim Decree, Frequently Asked Questions, etc. will be included in the site to
improve public access to relevant information.
All of the above has a cost factor involved and, in order to ensure the various
areas referred to above can be properly maintained and serviced, the Society will
require additional funds. Again, compulsory membership will fill this funding gap to
provide a public service at no cost to the public purse.
Background Information
The Society currently has 116 members, although there are a total of
approximately 222 commissions on the books of the Sheriffs Principal. Fourteen of
these are retired officers. There are thirty five officers who are not currently
practising (it is likely a large majority of these do not intend to return to the
profession). However, there are fifty nine officers currently practising who are not
members of the Society. The vast majority of these officers are employees of firms
who have one or more officers as members. It is thought by some of our members
that a commercial decision might have been made by some of the firms who wish
to obtain the advantages of the work carried out by the Society on behalf of the
profession but do not wish to pay for all the officers within their organisation.
Although the Society is made up of individual members, when it comes to the
payment of their subscriptions, historically this has always been paid by the firm.
Dorothy Lowe
President
Society of Messengers-at-Arms and Sheriff Officers
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Parliamentary Corporate Body
I refer to the Committee’s invitation for comments on the Public Services Reform
Bill (PSR Bill).
The SPCB’s interest lies primarily with Section 2 and Schedule 3 of the Bill. These
provide Scottish Ministers with Order making powers to reorganise Scottish public
bodies, including the transfer and modification of functions and the abolition of
bodies under certain conditions. As drafted, Schedule 3 includes bodies supported
by the SPCB amongst those to which the power to make Ministerial Orders apply.
The SPCB fully supports measures to improve public services and is committed to
the sharing of services across public authorities. However, we were surprised to
see the bodies we support included in Schedule 3.
As you will recall, an ad-hoc Committee (the Review of SPCB Supported Bodies
Committee) was established to consider proposals for changes to the bodies we
support in light of the ongoing review of the public sector landscape which reported
in June 2009. In that context, we had understood the position of Scottish Ministers
to be that it would not be appropriate for them to initiate proposals for change to the
SPCB supported bodies as this was rightly a matter for the Parliament.
At official level we have corresponded with the Scottish Government to seek
clarification on the matter and were advised that the Scottish Government did not
have any specific proposals for changes to the functions or roles of the SPCB
supported bodies, other than the proposed transfer of responsibilities as set out in
their evidence to the RSSB Committee. The PSR Bill was submitted for
consideration of legislative competence before the RSSB Committee had reported.
It was as a means of keeping open the potential for recommendations by the RSSB
Committee for future legislative changes to be taken forward that the SPCB
supported bodies were included. A copy of the Scottish Government’s letter is
attached at Annex A.
We are, of course, aware of the timing issues involved in the introduction of two
Bills, and we are mindful of the need to make good use of the legislative
opportunities.
In advance of making this submission, we invited comments from the SPCB
supported bodies. The views of some of these bodies are attached at Annex B for
the Committee’s information. We are aware that the Committee has, separately,
received written evidence directly from a number of these bodies and others who
assert that the proposed Order making powers could impact on, or put at risk, the
independence of these bodies. This is an important issue of principle.
The Committee will be aware that all the bodies we support have been established
through primary legislation, including Committee Bills establishing the Scottish
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Parliamentary Standards Commissioner and the Commissioner for Children and
Young People in Scotland. All are independent of Government. We consider that
it is important to avoid actions which could limit or compromise that independence.
Although we understand that it could be helpful to have Order making powers to
effect minor changes as and when required, for example in relation to the changes
to the remit of the Scottish Public Services Ombudsman following from the Crerar
Report, we would invite the Committee to consider the impact, real or perceived, on
the independence of the SPCB supported bodies of Scottish Ministers having
powers over these bodies. On balance we consider that the current situation,
which would require primary legislation to effect changes, is preferable to reliance
on the consultation requirements and order making procedures set out in the PSR
Bill but we are happy to explore this further with the Committee and the Cabinet
Secretary if necessary.
We also note the inclusion of the Scottish Commission for Public Audit (SCPA) in
Schedule 3. While we have not consulted the SCPA, it is clearly a Parliamentary
body and we would suggest similar concerns would equally apply to it being
subject to Ministerial Order Making powers.
On a separate issue, we are aware that the Committee took evidence on 8
September from the chair of the Accounts Commission and the Auditor General for
Scotland and noted that evidence was led to transfer the role of determining the
terms of appointment of the Auditor General from the SPCB to the SCPA.
The Committee will be aware that this matter was considered by the SCPA during
its Review of the corporate governance of Audit Scotland. In its report, the SCPA
recommended maintaining the current arrangements. The SCPA report was also
considered by the RSSB Committee as part of its recent inquiry on SPCB
supported bodies. The Corporate Body would invite the Committee to consider
both the Committees’ Reports in this regard.
A copy of this letter has also been sent to the Committee Clerk.
Alex Fergusson
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Letter from Public Services Reform (Scotland) Bill Team

Annex A

16 June 2009

Dear Bill
Thank you for your letter of 9 June, following our helpful meeting on 3 June to
discuss the Scottish Government’s Public Services Reform (Scotland) Bill (PSR
Bill).
You asked about the inclusion of the six SPCB supported bodies amongst the
bodies listed in Schedule 3 of the PSR Bill and the links with the recommendations
arising from the Review of SPCB Supported Bodies (RSSB) Committee.
I am not aware of the Scottish Government having any specific current proposals
for changes to the functions or roles of SPCB supported bodies, other than the
proposed transfers of responsibilities to these bodies identified in our evidence to
the RSSB Committee. As we discussed, the PSR Bill was finalised and submitted
for consideration of legislative competence before the RSSB Committee reported
its recommendations. We were keen, therefore, to keep open the potential for
how any recommendations by the RSSB Committee for future legislative changes
might be taken forward. Ministers have indicated that they will consider Stage 2
amendments to the PSR Bill in light of Parliament’s consideration of the RSSB
Committee report.
It may be helpful if I provide some further general clarification on the proposed
order making power within Part 2 of the PSR Bill. The primary purpose of the
order making power is to help public bodies better deliver their public functions.
Section 10 of the PSR Bill will allow Ministers, subject to certain pre-conditions, to
seek Parliament’s approval for a legislative change to modify, transfer, add to or
abolish the existing functions of public bodies listed in Schedule 3 of the Bill, which
would improve the delivery of public services, having regard to efficiency,
effectiveness and economy. Any proposed order through Section 10 of the PSR
Bill must be subject to prior consultation with all relevant interests and would
require affirmative approval by the Scottish Parliament. In all cases, it would be
for Parliament to determine whether Section 10 was an appropriate and
proportionate mechanism for making and scrutinising a proposed change to the
functions of a public body listed in Schedule 3.
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The order making power would provide a consistent and transparent process for
Parliament to consider changes to the existing functions of public bodies and avoid
situations where such changes are either delayed or do not progress because of
the lack of a suitable primary legislative vehicle.
As noted in the supporting
documents to the Bill, the need to respond quickly to changing circumstances is
particularly important in light of tightening budget settlements and the requirement
for more efficient and co-ordinated public services.
As reflected in the Government’s evidence to the RSSB Committee and the
Committee’s final report, there are circumstances where proposed improvements
to the efficient delivery of public functions will impact on the relative statutory
responsibilities of both Government and SPCB supported bodies, for example
where functions might transfer from one body to another. The inclusion of both
Government and SPCB bodies within Schedule 3 of the PSR Bill would,
potentially, allow for such changes in future to be proposed and considered using
the order making power.
Ultimately, any proposal to modify the statutory functions of a public body, whether
through primary or secondary legislation, is subject to scrutiny and approval or
rejection by Parliament.
As we discussed, we acknowledge fully that the SPCB and individual bodies will
have an interest in considering the proposed operation of the Section 10 order
making power and the potential inclusion of the SPCB supported bodies within the
list bodies to which an order might apply. We are happy to discuss this matter
further with you and, if necessary, with individual bodies to ensure that any
relevant issues are taken into account during the consideration of this element of
the PSR Bill.
I am happy for this letter to be copied to SPCB supported bodies. We also agreed
that it would be helpful for SPCB officials and the Bill Team to remain in regular
contact on this and any other relevant issues as the PSR Bill progresses.
Yours sincerely

NEIL RENNICK
Public Services Reform (Scotland) Bill Team
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Annex A
Email from Scotland’s Commissioner for Children and Young People
The overarching concern is the shift in the balance of power over SCCYP from the
Parliament to the Government that Part 2 of the Bill effects. SCCYP supports the
model that Parliament embarked on when it passed the Commissioner for Children
and Young People (Scotland) Act 2003. This established the office in functional
independence from Government and accountable to the Scottish Parliament, in
line with the Paris Principles (the United Nations’ Principles relating to the Status
of National Human Rights Institutions) in this respect. The Review of Scottish
Parliamentary Corporate Body-Supported Bodies (RSSB) Committee’s recent
inquiry report reaffirmed the current arrangement by retaining the SPCB as the
sponsoring body for the ‘parliamentary’ commissioners (recommendation 1). In
SCCYP’s view, the proposed ‘enabling power’ would create tensions with regard
to the Paris Principles and is not consistent with the RSSB recommendation.
SCCYP is aware that the Bill Team are of the opinion that Part 2 provides
sufficient safeguards for public bodies listed in Schedule 3, which includes
SCCYP. However, SCCYP does not share that view. The Bill requires
consultation with officeholders, stakeholders and the general public; consultation
may be dispensed with if there had previously been consultation. SCCYP
understands that the RSSB inquiry could be argued to satisfy the requirement to
consult in relation to structural changes to SCCYP. The Bill provides that no
‘necessary protections’ may be removed by an order made under the powers in
Part 2 of the Bill. There is no stated consensus that the promotion and
safeguarding of human rights, and children’s rights specifically, is a ‘necessary
protection’ and in SCCYP’s view it is critical that bodies that are charged with the
promotion and safeguarding of rights enjoy the protection offered by the full
parliamentary process. Yet, under the ‘enabling power’ in Part 2 of the Bill,
parliamentary scrutiny of any proposals for change and abolition of human rights
institutions is reduced to a minimum. For instance, SCCYP understands that
under the process that the Bill provides for, limited parliamentary time spent will be
spent on making decisions that may have major impacts on the human rights
protections that are available to the most vulnerable people in Scottish society.
SCCYP was established by means of the Commissioner for Children and Young
People (Scotland) Act 2003, a Committee Bill that was brought forward after an
extensive parliamentary inquiry into the need and feasibility of such an office. This
rather illustrates the point – detailed consideration of often complex issues is
required to make decisions about the structures and processes that are needed to
promote and safeguard the rights of children and young people in a modern
Scotland. The power and process provided for in Part 2 of this Bill breaks with
these important principles and shifts the balance of power over Scotland’s
independent human rights institutions from Scottish Parliament to the Scottish
Government.
For these reasons SCCYP considers this move inappropriate and will urge
Scottish Government remove SCCYP from the list in Schedule 3.
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Email from Office of the Commission of Public Appointments
Dear Janice
Thank you for the opportunity to comment on the Public Services Reform bill.
We have been in touch with the other Commissioner bodies and the Ombudsman
about the bill. Some of them have serious concerns about the level of power this
bill will give the Government. I understand they are concerned that material
changes could be made to our structures without proper parliamentary scrutiny or
due consideration of our founding legislation.
We have reviewed the bill and taken some initial legal advice which we have
shared with the other bodies. This is below. At this stage, we have no comments
to make on the bill. However, we will monitor its progress and will continue to liaise
with the other bodies.
Legal Advice on Public Service Reform Bill
You have raised with me the provisions in Part 2 of the Public Services Reform
(Scotland) Bill which if passed by Parliament would appear to grant Scottish
Ministers wide-ranging powers to reorganise Scottish public bodies, including
transfer and modification of functions, and abolition of bodies under certain
conditions, by order (s.10). The list of bodies that are to be subject to this power
includes the current parliamentary commissioners/ombudsmen (schedule 3).
Other parliamentary commissioners/ombudsmen have indicated some concern to
the Office regarding the extent and impact of these proposals as they did not
anticipate the Scottish Government taking such powers over bodies that were to
be overseen by the Parliament.
You have asked me to provide views on the current drafts of the proposals in light
of the fact that the Scottish Ministers already have extensive powers under the Act
which set the Commissioner's office (which include in summary amending the list
of bodies with OCPAS regulates; adding/removing any function of OCPAS in
relation to regulated bodies where it considers it appropriate)
Drafting of the 2009 Bill
Section 10 is very widely drafted. It provides the Ministers with an ability by order
to abolish bodies, create them, merge them, changes their functions entirely - by
deletion/addition. In most cases this will require amendment of primary legislation
(presumably of both the Scottish Parliament and the UK Parliament given the
historic nature of some of these bodies). Though Ministers of course have the
power to amend primary legislation of both Parliaments already any amendment in
this instance would be by secondary legislation (order). On the face of it this
seems an incredibly wide and unfettered power - more so because it is being
achieved by secondary legislation that can often lack of the full scrutiny of primary
legislation. I would expect it is this issue of lack of Parliamentary scrutiny perhaps
that has raised unease in practice. The fundamental point about Commissioners
for example reporting to Parliament yet having their functions amended by
Ministers is a longstanding issue. However I think it is accepted as appropriate for
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Ministers to retain some ability to change the nature of these bodies but subject
to clear justification/accountability and debate through Parliament.
The potential concern here then (to my mind) is whether the accountability
to Parliament/Parliamentary scrutiny of Ministers influence/control of these
bodies is sufficient and appropriate in the public interest.
There are three ways that the Bill would constrain Ministers in this regard:
1.
Section 12 "preconditions" - Ministers can only make provisions within
any order that (in summary) - (i) need to be achieved by legislation rather
than policy ; (ii) proportionate to the policy objective (iii) strike a fair balance
between public interest and adversely affected parties; (iv) don't remove
necessary protections; (v) don't prevent any person from continuing to have
a right or freedom where they would expect to have this.
2.
Sections 20 and 21 - Ministers can only make an order if (i) they have
consulted organisations that represent interests of those substantially
affected; if they have consulted those persons, bodies, officeholders whose
functions may be under review; if they have consulted the Scottish law
Commission and any other "appropriate" persons. Ministers are also
required to further consult if, as a result of consultation first time around, it
would be appropriate to amend the proposals. (ii) The draft of the order
must also be debated and positively approved by Parliament. These
sections offer better protection/opportunity for scrutiny. The effect is
(almost) to create an equivalent process for primary legislation where a
draft bill is published, consulted upon, evidence is taken and considered in
detail and debated by Parliament. However ultimately this is a more (and
is of course intended to be so!!) streamlined process and does not offer
quite the same process as any changes that might be effected by way of a
Bill than an order. However the fact that any order must be published in
draft, consulted upon and debated by Parliament should provide a
reasonable degree of transparency and scrutiny to give comfort to any
current Commissioner/officeholder that there will not be undue interference
'by the back door'.
3.
Section 22 - Explanatory Documents - when laying any draft order for
debate, Ministers must provide an explanatory document which gives
reasons for the amendments, how they would improve the exercise of
public functions and give details of the consultation and responses given.
The requirement to publish such content in a Parliamentary document helps
to put reasonable pressure on Ministers to justify their policy and to ensure
that any consultation undertaken is not simply "window dressing".
Conclusion
The whole concept for this bill is to allow Ministers to effect change to public
bodies in Scotland in a more rapid and streamlined fashion taking less
Parliamentary time up - particularly when many changes may be reasonably noncontroversial. However the corollary of course is that changes which may well be
controversial will equally be dealt with through this new streamlined process which
inevitably lessens the amount of scrutiny they will receive by Parliament and
probably stakeholders (it is understandable that more people give recognition to
"bills" than draft "orders").
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However the process explained above does embed a number of reasonable
procedural safeguards in the system for proposals which are more fundamental
and far -reaching. Interestingly enough OCPAS like other statutory bodies has, in
their founding statute, the ability to have its functions amended by Ministers.
Although orders to amend OCPAS functions at present also require positive
debate/resolution of Parliament they do not require the other safeguards eg
statutory consultation etc that the new Bill proposes.
The litmus test will be how Ministers actually propose to manage and draft these
orders and conduct consultations in practice. Whilst I understand the anxiety
around what appears to be a wide reaching power of this nature (section 10) in
practice I believe that what is proposed are reasonable safeguards in the
instance. However I would urge the Commissioner to keep the Bill and these
provisions under review to ensure that the current safeguards are not diluted in
any way to reduce scrutiny
Kind regards, Karen


890

Scottish Human Rights Commission
While the Scottish Human Rights Commission welcomes the purpose of the Public
Services Reform (Scotland) Bill (PSR Bill), we are concerned that bodies such as
the Commission which have their independence from the Scottish Government
protected by statute are included within the scope of the PSR Bill.
The Commission welcomes the purpose of the PSR Bill, which is:
“to help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better achieve its
core functions for the benefit of the people of Scotland.”
This purpose links closely with one of the strategic priorities of the Commission
which is to use human rights based approaches to increase the ability and
accountability of Scottish public bodies with responsibility for fulfilling rights. The
Commission will be doing this at the local as well as the national level. The use of
a human rights based approach ensures that better decisions are made and public
bodies function more effectively.
The Commission was established by Act of the Scottish Parliament in 2006. In
creating the Commission the Scottish Parliament followed the best practice for the
creation of a National Human Rights Institution set out in the United Nations
Principles relating to the status of national institutions - the “Paris Principles”. 1
In order to be recognised internationally as a legitimate National Human Rights
Institution, the Commission will be evaluated according to the Paris Principles. The
Commission may also be re-evaluated if a change in the legislative framework
affects independence from Government in the future.
The Paris Principles provide that a National Human Rights Institution shall be
given as broad a mandate as possible, which shall be clearly set forth in a
constitutional or legislative text. In June 2009 interpretive guidance was issued for
bodies wishing to be accredited at compliant with the Paris Principles. This
guidance provides that creation by an instrument of the Executive is not adequate
to ensure permanency and independence. 2
The Paris Principle place a great deal of weight on independence. The Scottish
Commission for Human Rights Act 2006 guarantees the Commission’s
independence, setting out that the Commission in the exercise of its functions, is
not subject to the direction of the Scottish Parliament or the Scottish Executive. 3
The accountability mechanisms built into the Act provide for direct accountability to
the Scottish Parliament. The complete independence from the Scottish
Government provided for by the Act is the best way to ensure the Commission can
fulfil its function as a National Human Rights Institution. The Commission has
recently applied for accreditation as compliant with the Paris Principles. The
1

The United Nations Principles relating to the status of national institutions were defined at the first International Workshop
on National Institutions for the Promotion and Protection of Human Rights in Paris 7-9 October 1991, adopted by Human
Rights Commission Resolution 1992/54, 1992 and by General Assembly Resolution 48/134, 1993.
2
ICC Sub-committee on Accreditation, General Observations June 2009
http://www.nhri.net/2009/General%20observations%20June%202009%20(English).pdf
3
Paragaph 3, Schedule 1 to the Scottish Commission for Human Rights Act 2006
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delegation of authority to Scottish Ministers of order-making powers that could
fundamentally change the Commission would undermine this independence and
may affect the Commission’s application for accreditation.
Section 10(1) of the PSR Bill confers order-making powers on Scottish Ministers
which would allow them to make changes to public bodies in the pursuit of
‘effectiveness, efficiency and economy’. Provisions include modifying, conferring,
abolishing, transferring, or providing for the delegation of any function or amending
the constitution of, or abolishing, a person, body or office-holder listed in schedule
3.
The Scottish Government sets out that the reason for seeking this power in the
Delegated Powers Memorandum:
“14…public functions and responsibilities are sometimes for historical
reasons enshrined in legislation or established by royal prerogative in the
case of chartered bodies. If primary legislation is needed, this makes any
change not only dependent on the legislative process but also on finding
legislative time which may not be possible or may be subject to a wait of
years. “(emphasis added)
While an order could only be made subject to the approval of Parliament, the
stated purpose of this provision is to reduce the amount of Parliamentary scrutiny
on future changes.
The wide scope of the powers delegated to Scottish Ministers under section 10
may be appropriate for bodies that are accountable to Scottish Ministers, but they
are not appropriate for bodies which have their independence from Scottish
Ministers protected by statute. They are particularly inappropriate for our
Commission which secures its legitimacy not only from the Act of the Scottish
Parliament which created it, but also from its international accreditation and place
within the UN human rights system.
The Scottish Government has stated that it currently has no intention of bring
forward any order in relation to the Commission. The Scottish Government has
also referred to the preconditions under section 12, requirement for consultation
under section 20 and 21 and for explanatory documents under section 22 as
possible safeguards. However, the delegation of powers to Scottish Ministers
would in itself undermine the independence of the Commission.
Subordinate legislation is necessary for some technical matters in relation to the
Commission. For example the Scottish Commission for Human Rights Act 2006
provides for Her Majesty by Order in Council to add additional international
instruments to the scope of the Commission’s inquiry functions. However, the
proposed order-making power in the PSR Bill is so broad in scope that it would
allow Scottish Ministers to bring forward an order modifying or abolishing the
Commission.
The Cabinet Secretary for Finance and Sustainable Growth gave evidence to the
Review of SPCB Supported Bodies Committee on 7 December 2008:
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“The clear distinction between the powers of the Executive and the
Parliament must be properly recognised in meeting the essential
requirement of ensuring that public concerns are properly and
dispassionately considered, free of any relationship with the Government.
That point of principle helps us to understand the distinction between those
parts of the scrutiny process that are properly the preserve of the
Government to change and those that are more appropriately the preserve
of the Parliament. The distinction is clear.”
Official Report, Scottish Parliament Review of SPCB Supported Bodies
Committee,
Tuesday
9
December
2008,
Col
22
http://www.scottish.parliament.uk/s3/committees/rssb/or-08/rssb080202.htm
In its letter of 16 June 2009 the Scottish Government sets out that there may be
circumstances where proposed improvements to the efficient delivery of public
functions will impact on the relative statutory responsibilities of both Government
and SPCB supported bodies, for example where functions might transfer from one
body to another. It suggests that the inclusion of both Government and SPCB
bodies within Schedule 3 of the PSR Bill would, potentially, allow for such changes
in future to be proposed and considered using the order making power. However,
the provisions as currently drafted provide for very broad powers, not just the
transfer of additional functions.
In its letter the Scottish Government states that:
“The PSR Bill was finalised and submitted for consideration of legislative
competence before the RSSB Committee reported its recommendations.
We were keen, therefore, to keep open the potential for how any
recommendations by the RSSB Committee for future legislative changes
might be taken forward. Ministers have indicated that they will consider
Stage 2 amendments to the PSR Bill in light of Parliament’s consideration
of the RSSB Committee report.”
Given that the RSSB Committee recognised the need to remain compliant with the
Paris Principles throughout the inquiry 4 the Commission considers that it would be
appropriate to seek an undertaking from the Scottish Government that the
Commission be removed from the list of bodies set out in Schedule 3 to the PSR
Bill.
4 August 2009

4

Paragraph 224, 1st Report 2009 (Session 3), Review of SPCB Supported Bodies Committee (SP Paper 266)
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Letter from the Scottish Information Commissioner
Dear Janice
Public Services Reform (Scotland) Bill
Thank you for your email of 22 July, asking for my comments on any concerns I
have relating to the Public Services Reform (PSR) Bill, currently at Stage 1 before
the Finance Committee.
I am currently considering my response to the Committee’s call for evidence, and
am happy to share my thinking to date with you. I am meeting with Bill Thomson
and Huw Williams on 11 August, which will provide an opportunity to discuss
issues further, and I will finalise my submission to the Finance Committee after
that meeting.
I intend to restrict my comments to Part 2 of the PSR Bill, which proposes new
order making powers for Scottish Ministers with respect to those bodies set out in
Schedule 3 of the Bill – which currently includes the Scottish Information
Commissioner as well as other SPCB supported bodies.
In summary:
•

I support the principles of clarity, efficiency and effectiveness in the public
sector generally, and recognise that the PSR Bill seeks to achieve these for
public bodies for which Ministers have responsibility.

•

I do not seek to exclude my office from scrutiny and the possibility of change,
but I contend that the PSR Bill is not the appropriate route for this.

•

The Review of SPCB Supported Bodies (RSSB) Committee considered the
governance, structure and performance of SPCB supported bodies at length.

•

My understanding is that it was the intent of Ministers and Parliament that a
Committee Bill, resulting from these deliberations, was the correct route for
dealing with any necessary changes to SPCB supported bodies.

•

Indeed the Committee’s recommendations for the Committee Bill make
provision for the type of changes that the PSR Bill anticipates, and for which
the order making powers in Part 2 of that Bill are intended.

•

Including SPCB supported bodies within Schedule 3 of the PSR Bill appears
therefore to be anomalous, and may in fact contradict the strengthened role of
the SPCB which underpins many of the Committee’s recommendations.

•

There are three further reasons why inclusion of the Scottish Information
Commissioner in Schedule 3 could be detrimental to Scotland’s FOI regime:
o The enforcement provisions of FOISA were deliberately drafted in such
a way that they are embodied by a Commissioner who is independent of
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Ministers, for the purposes of exercising those functions. Introducing
powers for Ministers to amend these functions by order would
undermine this founding principle.
o By their nature, statutory instruments require less parliamentary scrutiny
than primary legislation. I do not believe that 40 days is sufficient time in
which to consider changes which may have far reaching implications for
Scotland’s FOI regime.
o 27% of appeals to my office, since January 2005, have concerned
Scottish Ministers, the Parliament, SPCB and non-ministerial office
holders. It is important that the public remains confident that the
Commissioner operates without direct influence or control, if they are to
continue to exercise their right to appeal.
•

In response to assurances which have been offered about the potential use of
order making powers, they are of course welcome, but I offer the following
comments:
o Assurances that there are no plans by the current Government to make
changes to my office do not alter the fact that such order making powers
would allow future administrations to direct or control the structure and
functions of the Scottish Information Commissioner;
o The provisions for preconditions and consultation prior to the laying of
any orders could not, in my view, ensure that scrutiny of fundamental
changes would equal that afforded to primary legislation. For example,
Ministers could determine that consultation be waived.
o I am also of the view that safeguards such as a power of veto for the
SPCB in relation to orders brought under Part 2, would not be sufficient
to ensure proper scrutiny.

In conclusion, I am minded to suggest that SPCB Bodies, and specifically the
office of Scottish Information Commissioner, be removed from Schedule 3 of the
PSR Bill.
I look forward to the opportunity to discuss these matters with Bill and Huw on the
11 August. I would welcome a copy of any representation that the SPCB makes to
the Finance Committee in due course.
Yours sincerely
Kevin Dunion
Scottish Information Commissioner
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Email from the Scottish Parliament Standards Commission
Dear Janice,
I refer to our conversation earlier today in regard to the Public Services Reform
Bill.
As you know, I am an advocate of the mergence of the posts of Chief Investigating
Officer and Scottish Parliamentary Standards Commissioner and am content that
the SPCB Supported Bodies Committee's report recommends that and that there
is a commitment to a Committee Bill to give effect to that recommendation (among
other measures).
In so far as the post of Standards Commissioner is concerned, I think that is the
correct approach. He is appointed by the Scottish Parliament and his functions
relate to the regulation of conduct of members; he is accountable to the Scottish
Parliament not the Scottish Government. The principal responsibility of deciding on
the need for the post (or otherwise) should be that of the Parliament and a
Committee Bill seems to me to be a constitutionally apposite way of addressing
proposals for change.
I do not consider that the post should be included in the bodies listed in schedule 3
of the Public Services Reform Bill as it should be for Parliament to consider
change by specific legislation rather than by Ministerial order (no matter the
statutory pre-requisites and the provisions requiring Parliamentary approval of the
order).
Having said that, I should make it clear that - and I think this reflects the principle
of this approach - that the post of Chief Investigating Officer who is appointed by
and is accountable to Government can properly be included in schedule 3.
I appreciate that what I am saying means that, if that is accepted, the
amalgamation of the posts of CIO and Standards Commissioner could not be
effected under the provisions of the Public Services Reform Bill but I consider that
principle has to be given greater weight over convenience. In any event as I have
already said, the proposed Committee Bill will provide the appropriate vehicle for
promoting this change.
I further appreciate that the principle of what I am saying also has implications in
relation to other postholders who are also appointed by and accountable to
Parliament.
I hope you find these comments constructive. If you wish any further comments,
please do not hesitate to get back in touch.
Kind regards.
Stuart.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Standards, Procedures and Public Appointments
Committee
Independence of Commissioners
The Committee notes that Part 2 of the Bill would establish order-making powers
(akin to the super-affirmative procedure) for Scottish Ministers which would allow
them to modify, confer, abolish, transfer, or provide for the delegation of, any
function of a person, body or office holder listed in schedule 3. The powers may
also be exercised to amend the constitution of these bodies, or abolish them
completely, subject to specified exceptions.
As you are aware, the functions of the Office of the Commissioner for Public
Appointments in Scotland (OCPAS) and the Scottish Parliamentary Standards
Commissioner (SPSC) fall within the remit of the SPPA Committee. These bodies
are among those listed in schedule 3 of the Bill.
The Committee recognises that the Bill includes a number of restrictions on the
kind of change that could be made by order. For example, any functions that are
modified or conferred on a body using the power must be broadly consistent with
the general objectives and purpose of the body concerned. It will not be possible,
therefore, to use the power to alter significantly the overall role or purpose of an
individual body or to ask it to undertake functions inappropriate to its core
functions. The Committee also notes that the order-making power could not be
used to remove any necessary protections from an individual or organisation,
unless equivalent or similar protections are put in place.
However, the Committee is particularly concerned about the inclusion of the SPSC
in schedule 3. The role of the SPSC is to investigate, and, in appropriate cases
where statutory tests are met, report to the Parliament on complaints that an MSP
has breached the Code of Conduct for MSPs or the Interests of Members of the
Scottish Parliament Act 2006. The SPSC is recruited by the SPCB, with the
agreement of the Parliament. Given that the SPSC has an investigatory role in
relation to complaints against all MSPs, including those who are also appointed as
Scottish Ministers, the Committee is concerned that the independence of the
SPSC would be perceived to be diminished by ability of Scottish Ministers to alter
his functions by order.
The Scottish Parliamentary Standards Commissioner Act 2002 (“the 2002 Act”)
reflects the desire of the Parliament to have complaints against MSPs handled in
an independent and transparent manner.
All of the legislation for existing
Commissioners - including the 2002 Act - has provisions to protect independence:
e.g., to prevent the Parliament or Ministers directing officeholders in relation to the
specific inquiries, and powers to call for witnesses and documents. The
Committee finds it inappropriate that the Bill proposes to give powers to Scottish
Ministers which would allow them to alter this safeguard even by this form of
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super-affirmative procedure, which, by its very nature, does not allow for the same
level of Parliamentary scrutiny as primary legislation and provides that the
Parliament can only accept or reject any provision without the possibility of
amending it.
SPSC functions and procedures
The 2002 Act specifies many aspects of the procedures the Standards
Commissioner is required to follow when investigating complaints, including the
stages of investigation, timescales, admissibility of complaints and reporting
requirements to the Parliament. In addition, there are a number of directions
made by the Committee under the Act which expand on these procedures. The
SPPA Committee has a number of specific responsibilities for directing or
receiving reports from the Standards Commissioner, as well as being responsible
for undertaking Stage 3 of the complaints process.
Any proposals to change these provisions would require SPPA Committee
involvement since only the SPPA Committee can propose to the Parliament
changes to the Code of Conduct. It is unclear how the role of the SPPA
Committee would fit with the order-making power in Part 2 of the Bill.
The Committee is of the view that the functions set out in 2002 Act, Code of
Conduct and directions should be safeguarded. The Committee would therefore
not support proposals which would allow Scottish Ministers to change the
functions of the Standards Commissioner by some form of super-affirmative
procedure.
OCPAS functions and procedures
The Committee believes that it is important that key functions of OCPAS, such as
the requirements to consult the Parliament over the Code of Practice, the power of
direction over Ministers to delay making appointments and the requirement to
report non-compliance by Ministers to the Parliament should be retained. The
Committee therefore has reservations about allowing Scottish Ministers to alter
these functions by secondary legislation.
Standing Orders specifically provide for OCPAS reports to be referred to the SPPA
Committee and also require the SPPA Committee to act in relation to certain types
of those reports. Again, any proposal to change these Standing Orders would
require SPPA Committee involvement since only the SPPA Committee can
propose changes to the Standing Orders to the Parliament. It is not clear how this
relationship would operate in relation to any changes made by Scottish Ministers
by order.
Review of SPCB Supported Bodies (RSSB) Committee
As you are aware, the RSSB Committee, which was established to consider
proposals for changes to SPCB supported bodies, published its report on 21 May
2009. That report contained recommendations that the posts of SPSC and the
Chief Investigating Officer (who deals with complaints about local councillors and
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certain members of devolved public bodies) should be combined in a single post
under the governance of the SPCB. The RSSB Committee also recommended
that OCPAS should be joined with the Chief Investigating Officer and the SPSC in
a new Standards Body.
The Committee understands that the recommendations of the RSSB Committee
are to be implemented through a Committee Bill which has not yet been
introduced. Given that this bill is likely to seek to change the structure and
operation of the SPSC and OCPAS, it is not clear to the Committee how the Public
Services Reform Bill can satisfactorily reflect the changes which will arise from the
RSSB Committee Bill.
Conclusion
The Committee does not support the inclusion of SPSC and OCPAS in schedule 3
of the PSR Bill.
Given the importance of the independence of these
Commissioners, the Committee is of the view that it would be inappropriate for
their functions to be altered by some form of super-affirmative procedure, despite
the pre-conditions set out in the Bill.
Gil Paterson MSP
Convener
Standards, Procedures and Public Appointments Committee
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Traditional Music and Song Association of Scotland
What is the TMSA?
The aim of the TMSA (Traditional Music and Song Association of Scotland) is to
promote, present and preserve the traditional music and song of Scotland. We
believe that this internationally recognised heritage provides a core for the people
of Scotland “to express our identity as individuals, as communities and as a
nation”. (Scottish Arts Council).
Established in 1966 to promote and present the traditional music, song and story
of Scotland through organising festivals, workshops, concerts, ceilidhs and
competitions across Scotland; the TMSA is a membership organisation drawing
support from performers, organisers, collectors, festival and ceilidh attendees,
publishers, instrument makers and other enthusiasts concerned with fostering
interest in the traditional arts of Scotland.
The TMSA is led by a voluntary Management Board, with the national role of
advocacy for Scottish traditional music and song and overall responsibility for the
organisation. At grassroots level, members belong to their local branch, each run
by a local volunteer branch committee. The Management Board together with a
representative from each branch make up the National Committee.
The branches provide opportunities for participation (as performer and audience)
for members and others by running a range of activities including educational
classes, workshops, competitions, ceilidhs, concerts, sessions and festivals.
These activities help create an environment in which old and new interpretations of
traditional music and song can flourish and interact with other types of music and
cultures.
Local branches are also the ideal mechanism to preserve, foster and promote
local styles, songs, tunes, stories and dances – the language and style of the
bothy song of the northeast is a world away from that of a border ballad. The
TMSA branches are spread between urban and rural bases and reflect the
complex nature of Scotland’s cultural heritage of agricultural and industrial
traditional music and song. Local tradition bearers help to ensure that the wide
diversity of Scotland’s culture is maintained.
The genre of traditional music is intrinsically inclusive and the TMSA is committed
to providing opportunities for participation for people of all ages and abilities, many
of whom have no desire to progress beyond activities at a local level.
Nevertheless, most artists who go on to have professional careers in traditional
music get their first experiences of listening and performing within their own
communities. The festivals, events, workshops and classes enable every-one (of
all ages, abilities, gender, ethnicity, disability) to take part in the arts.
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The TMSA possesses a huge knowledge reservoir and is a point of contact for
many external bodies seeking advice and information. Passing on the tradition
from one generation to the next is central to the work of the TMSA. The TMSA
supports and provides opportunities for people to learn and teach Scottish
traditional music and song at a range of levels, thus laying solid foundations for
development and innovation whilst not losing the important strand of safeguarding
our diverse heritage.
We have welcomed this opportunity along with others to comment on the Bill laid
before the Scottish Parliament. We have also worked with Voluntary Arts Scotland
on their response to the Bill and agree with the comments they have put forward
so do not propose to repeat them in our response. We have a few additions from
our perspective though we have detailed below that we would like the relevant
committees to take into consideration – particularly with regards to the Creative
Scotland aspect of the proposed legislation.
Specific comments on the Bill 30 Directions and guidance
(1) The Scottish Ministers may give Creative Scotland directions (of a general or
specific nature) as to the exercise of its functions.
(2) But the Scottish Ministers may not give directions so far as relating to artistic or
cultural judgement in respect of the exercise of Creative Scotland’s functions
under section 27(1) or (3), 28(3) or 29(4).
We also believe there needs to be a certain element of direction from the Minister
as the agency will be spending and allocating public money and the organisation
needs to be accountable for its decisions (which does not always appear to be the
case at the moment). Comment from many arts practitioners and groups supports
our own opinion that decisions taken by the current agencies cannot always be
justified even against their own set criteria. Whilst never expecting that the
Minister would rule on every case, we would expect to see clear direction over
what the government expects to be outcomes from the public purse and strong
principles of equality and access to that support. There needs to be an awareness
that some ‘artistic’ decisions have masked excluding practices. For example, some
of the results of the last flexible funding round appeared to discriminate against
traditional arts organisations and those more concerned with infrastructure – which
was not clear from any criteria published or even an expectation at the time we
gather.
Schedule 5
2 (1) Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative Scotland, and 30
(b) no fewer than 8 nor more than 14 other members appointed by the Scottish
Ministers.
Could this system of appointing the Board not also result in ‘artistic’ direction and
priorities chopping and changing to fit political priorities after each election?
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164. ‘The Government believes that Creative Scotland’s functions as proposed in
this Bill will allow it to develop and lead a strategic approach to the delivery of arts
and culture, garnering input from others in order to act as principal advisor to
Ministers on arts and cultural policy.’
We are happy that Creative Scotland has such functions, though we would like to
see a greater understanding about the differences between active participation
and being an audience member. Sometimes, putting the two aspects together
does not help accurately portray how people are actually taking part in arts and
culture and may not help with designing policy and projects to encourage both.
Part 7 - Charity trustees’ indemnity insurance
We are also very pleased to see this issue being cleared up!
Kay Thomson, National Director:
Traditional Music and Song Association of Scotland
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the UK Film Council
I am writing on behalf of the UK Film Council to say that we read the above
document with great interest. The UK Film Council is the government’s lead
agency for film in the UK ensuring that the economic, cultural and educational
aspects of film are effectively represented at home and abroad. The UK Film
Council works throughout the UK in partnership with the National Screen Agencies
in Scotland, Wales and Northern Ireland and with the nine regional screen
agencies in England.
One of our key partners in Scotland is Scottish Screen. In addition we support the
Edinburgh International Film Festival and have awarded grants to ensure a
network of twelve digital screens showing a wide range of films in cinemas across
Scotland. We have also supported numerous film productions in Scotland
including Summer, Red Road and Rounding Up Donkeys.
Skillset, the Sector Skills Council for the Creative Media, is another of the UK Film
Council’s key partners and we would expect that in developing the creative
economy and the skills of creative practitioners, Creative Scotland would also
positively engage with it. Other UK Film Council funded organisations such the
British Film Institute and First Light Movies also support a range of initiatives in
Scotland.
The UK Film Council welcomes sharing its views on the establishment of Creative
Scotland as a new arts body replacing the Scottish Arts Council and Scottish
Screen and whether this will help simplify and improve the landscape of Scottish
public bodies.
Scotland’s film and television production sector has a unique and current
combination of opportunities to significantly grow and develop over the new few
years. Through specific actions, Scotland can seize those opportunities and
increase the volume and value of film and television production from Scotland.
This will generate more jobs, wealth, investment, exports and competitiveness; it
will also increase the representation of Scotland, its stories and talent to audiences
at home and internationally, assisting in defining Scotland’s identity to itself and to
the rest of the world. In order to seize the opportunities for film and moving image
to continue to develop and flourish within Creative Scotland, the agency needs
retain a focus on:
•

Improving Scotland’s competitive position at UK and international levels;

•

Building the scale of businesses and skills in Scotland in particular by using
digital media to innovate;

•

Attracting business and business activity to Scotland;

•

Working with Skillset and other SSCs to build the talent base;
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•

Promoting understanding, appreciation and enjoyment of film culture,
including but not limited to;
o Strengthening the network of Cultural Cinema Hubs that help ensure
access to film culture Scotland wide,
o Supporting the excellent film and media education work that Scottish
Screen has developed, in particular initiatives such as MIE Brechin
initiative.

Film is very well placed to benefit from the mix of general functions that Creative
Scotland will have (Part 3 27 General Functions of Creative Scotland). The UK
Film Council believes that a critical success factor for the new agency will be in
ensuring that the unique aspects of film are protected by responding to both the
cultural and economic importance of film and moving image development,
production, distribution, exhibition and education. We are reassured that Creative
Scotland will maintain film and media expertise and strongly urge that Creative
Scotland continues to build on the excellent work of the Scottish Screen staff.
UK Film Council believes that any national film agency should provide strategic
vision and investment – industrial and cultural – across the sector, otherwise huge
opportunities will be missed. I very much look forward to finding out more about
Creative Scotland and its plans for film and moving image.
Tim Cagney
Head of UK Partnerships
UK Film Council
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the UK Information Commissioner’s Office
1. The Information Commissioner’s Office (ICO) welcomes the opportunity to
respond to the Finance Committee’s call for evidence in consideration of the
general principles of the Public Services Reform (Scotland) Bill (the Bill). As the
regulator for the Data Protection Act 1998 (DPA), the ICO has a particular
interest in matters of the privacy of personal information. The comments in this
response are therefore limited to those proposals within the Bill which have the
potential to impact upon the privacy of individuals.
2. In its call for evidence, the Finance Committee poses specific questions to
facilitate its deliberations in reviewing the general principles of the Bill. Most of
the questions posed are outwith the locus and areas of interest of the ICO and,
as a result, this submission will concentrate on only one of the questions,
namely:
3. Whether the proposals in parts four and five of the Bill are consistent with the
five guiding principles recommended by the Crerar Review of public focus,
independence, proportionality, transparency and accountability?
4. The ICO understands that the Bill effectively consolidates existing legislation in
respect of the inspection of social work services, providers of care services and
joint inspections, given it repeals the Joint Inspections of Children’s Services
and Inspection of Social Work Services (Scotland) Act 2006 (the 2006 Act) and
the inspection provisions of the Regulation of Care (Scotland) Act 2001 (the
2001 Act).
5. The ICO has concerns with some of the inspection proposals outlined in parts
four, five and six of the Bill, specifically sections 47, 90 (10N) and 97. Each of
these sections provides for secondary legislation in the form of Regulations by
Scottish Ministers to make further provision in respect of matters pertaining to
inspections. The ICO is disappointed to note that the proposed provisions
regarding inspection follow those in the 2006 Act rather than those in the 2001
Act, the latter requiring the individual’s consent prior to accessing health
records and/or conducting physical examinations.
6. During the passage of the 2006 Act, the ICO urged caution when considering
the use of sensitive personal data without patient consent and was
disappointed that it was enacted without this safeguard. The ICO believes that
to maintain the unrestricted access, perhaps even where duties of professional
confidence exist, runs contrary to the principle of proportionality in that the
current provisions in the Bill will allow inspections access to sensitive personal
information without the need to seek the individual’s explicit consent.
7. The ICO believes that this is a disproportionate measure which runs contrary to
the requirement for proportionality which is central to the provisions of the Data
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Protection Act 1998 and that it may be challenged under Article 8 of the ECHR.
The ICO accepts that there may be situations which merit access or
examination in the absence of consent but these should be in exceptional
circumstances rather than being the norm. Consent may not be necessary
where a relatively rudimentary inspection of records is being undertaken as
part of a quality assurance exercise considering management systems but it
should normally be sought whenever a more detailed examination is required
(for example, when the inspection teams wish to speak to, or access health
information relating to, any individual).
8. Also in respect of proportionality, the ICO has serious concerns about the
potentially unlimited powers proposed regarding the seizure and removal of
anything found during the course of inspection as set out in sections 47(2)(c),
90 (10N(3)(c)) and 97(2)(a). First and foremost, so far as personal information
is concerned these powers should be limited only to material which is relevant
to the inspection being undertaken. Secondly, the ICO believes that the 2001
Act provides a much more proportionate response by allowing the use of such
powers only where there are reasonable grounds to believe that the material in
question may be evidence of a failure to comply with the legislation.
9. With regard to the principles of transparency and accountability, the ICO made
representations during the consultation on the 2006 Act regarding participation
in inspection. Specifically, this concerned access to records by persons or
bodies not listed in those prescribed on the face of the Bill. The concern was
that the lack of detail could lead to unfair processing in terms of the DPA and
that the numbers of bodies having access to the records during any single
inspection may become excessive and, thereby, run contrary to the principles
of transparency and accountability. The ICO is pleased to note that section 96
of the Bill while making similar provisions, does so in a much more prescriptive
manner and on a need-to-know basis.
10. The ICO is also pleased to note the assurance on the face of the Bill at
sections 45(4) and 90 (10K(4)&(5)), that the use of information gleaned from
the inspection process is to be restricted in terms akin to the provisions of the
DPA. The lack of such assurance was one of the major concerns the ICO
raised in respect of the 2006 Act, so it is especially welcome in this Bill and will
help to facilitate better accountability regarding potentially sensitive disclosures
of personal information.
11. However, the ICO has serious concerns regarding the maintenance of
confidentiality as a consequence of the lack of detail in respect of sections
47(2)(h), 90(10N(3)(h)) and 97(2)(f). These provisions appear to enable
extremely wide-ranging disclosure of information relating to inspections to a
person prescribed which will be defined via secondary legislation. In terms of
transparency and accountability, the sections outlined at point 11 above
provide for this in relation to authorised persons only, while those deemed to
be a person prescribed do not appear to be subject to these requirements.
12. In general, the ICO is concerned at the extent of secondary legislation which
the Bill currently requires. This means that most of the detail in respect of the
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implementation of the provisions cannot be scrutinised at this time. There are
questions therefore over the extent to which the Bill as it stands conforms to
the principles of transparency and accountability. The ICO has concerns that
the ability to scrutinise the provisions in a robust manner is undermined as a
result.
In summary:
The ICO believes that the current provisions in respect of the accessing, sharing
and disclosure of personal information, as well as those permitting physical or
mental examination, run contrary to the principle of proportionality. The ICO
believes that a more proportionate provision would be created with the
requirement to seek the consent of the individual concerned included on the face
of the Bill.
The ICO believes that the current provisions in respect of seizure and removal of
material run contrary to the principle of proportionality. The ICO believes that a
more proportionate provision would be created if the powers were qualified with
the requirement for there to be reasonable grounds.
The ICO believes that the lack of detail on the face of the Bill in respect of the
definition of a person prescribed and the extent of disclosure thereto, runs contrary
to the principles of transparency and accountability. The ICO believes that a more
accountable provision would be created if the person prescribed was included in
section 96 of the Bill.
The ICO believes that the extent of secondary legislation currently required
throughout the Bill runs contrary to the principles of transparency and
accountability in relation to the proper scrutiny of the proposed provisions. The
ICO believes that a more transparent and accountable process would be to
include more detail on the face of the Bill and publish the draft secondary
legislation along with the Bill.
Ken Macdonald
Assistant Commissioner (Scotland)
(UK) Information Commissioner's Office
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Universities Scotland
Universities Scotland welcomes the opportunity to contribute to the Finance
Committee’s Stage 1 consideration of this Bill.
Higher education institutions are major contributors to the aims of efficiency,
effectiveness and economy in the exercise of public functions, and we have made
substantial contributions to Scottish Government targets in this area. Universities
have also pursued major institutional change when this has been desirable for
reasons including efficiency, effectiveness and economy, of which the recent
creation of the University of the West of Scotland from the merger of Bell College
with the University of Paisley is the latest example.
Universities do, however, exist in a quite specific statutory framework of
governance which has developed over the centuries to reflect their status as
autonomous institutions whose independence from Ministers is a safeguard to
academic freedom and is part of a governance model which has enabled
universities to build national and international relationships and to pursue
educational and entrepreneurial initiatives and opportunities.
We had some concern when the Bill was published that it gave scope for the
Scottish Ministers to apply to universities the wide range of interventions set out in
section 10, in a way which would be inconsistent with universities’ autonomous
status.
Our concerns have been substantially addressed in the attached
correspondence with Scottish Government officials. We welcome in particular the
confirmation that the Scottish Government has no policy intention to include
universities among the bodies to which section 10 applies.
Our comments should be understood as being offered within the context of
Universities Scotland’s support for the objectives of the Bill, and of the continuing
commitment of Scotland’s universities to working closely with the Scottish
Government to secure economy, efficiency and effectiveness in the use of public
resources.
Alastair Sim
Director
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Voluntary Arts Scotland
About Voluntary Arts Scotland
There are an estimated 2 million people in Scotland who participate in the arts and
crafts, including nearly 9,400 organisations (or 18.8% of the general voluntary
sector) and 263,400 volunteers in the voluntary cultural sector. Voluntary Arts
Scotland was created to support the efforts of these people and their groups to
provide cultural activity in their communities, through development and advocacy.
Voluntary Arts Scotland is part of the Voluntary Arts Network (VAN), the
development agency for the voluntary arts across the UK and the Republic of
Ireland. Our mission is “promoting practical participation in the arts and crafts.”
We welcome the opportunity to comment at this stage on the Bill and its related
documents especially as we are aware the Scottish Government did not carry out
any consultation prior to the introduction of the Bill. We will be concentrating
primarily on the Creative Scotland aspect of the bill with a small note of the
Charities legislation change.
General comment
We are aware that the legislation covers only the framework of the new
organisation, Creative Scotland, and that there is still significant work to be done
on the content. However it is essential that this work results in an organisation
whose ethos and abilities are trusted by the people and groups whom it is meant
to support and represent.
The Bill itself
(1) Creative Scotland has the general functions of—
c) encouraging as many people as possible to access and participate in the
arts and
(2) In exercising the function mentioned in subsection (1)(c), Creative Scotland
must do so with a view to increasing the diversity of people who access and
participate in the arts and culture.
Voluntary Arts Scotland considers that the main issue regarding diversity may not
be the range of people accessing and participating in the arts and culture, but
more the range of what is considered to be arts and culture highlighting a need to
expand the underlying definition from mainstream or ‘high arts’.
29 Grants and loans
(1) The Scottish Ministers may make grants to Creative Scotland.
Does this mean that the organisation has no guaranteed income from the
government?
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30 Directions and guidance
(1) The Scottish Ministers may give Creative Scotland directions (of a general or
specific nature) as to the exercise of its functions.
(2) But the Scottish Ministers may not give directions so far as relating to artistic or
cultural judgement in respect of the exercise of Creative Scotland’s functions
under section 27(1) or (3), 28(3) or 29(4).
We understand concerns that some have over the power of direction by the
Minister. We think there needs to be a certain element of direction as it is public
money and the organisation needs to be accountable for decisions made. Whilst
never expecting that the Minister would rule on every case, we would expect to
see clear direction over what the government expects to be outcomes from the
public purse and strong principles of equality and access to that support.
Schedule 5
1 (2) Creative Scotland is not to be regarded as a servant or agent of the Crown,
or as having any status, immunity or privilege of the Crown, nor are its members or
its employees to be regarded as civil servants.
Does this mean that it does not have to take account of any Government policy
directions, or agreements it might make with sectors that come under the Creative
Scotland remit?
2 (1) Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative Scotland, and 30
(b) no fewer than 8 nor more than 14 other members appointed by the Scottish
Ministers.
This is obviously the section that puts Creative Scotland out of charitable status. If
charitable status is wanted then the government will need to look at a democratic
way of electing people to the Board.
Committees
8 (1) Creative Scotland may establish committees for any purpose relating to its
functions. 20
(2) Creative Scotland is to determine the composition of its committees.
(3) Creative Scotland may appoint persons who are not members of Creative
Scotland to be members of a committee; but such persons are not entitled to vote
at meetings of the committee.
Just pointing out that if you have no vote – what’s the use of being on the
committee?
General powers (10)
We understand that the list in this section is meant to be enabling; but we have
concerns that there is no restraint on what Creative Scotland can do with respect
to creating organisations or services which could duplicate what already exists.
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We are pleased to see specific reference to Creative Scotland being able to enter
into contracts as this certainly opens up the possible relationships the organisation
can have beyond grants!
We are also aware that the new legislation may make it impossible for Creative
Scotland to fund unincorporated associations, which we understand is currently
not the case with the Scottish Arts Council. This will have implications on the
nature of clients it can support and may end of making it an exclusive rather than
accessible organisation. It also brings into question its Awards for All allocation as
many groups that utilise this route are unincorporated associations. We know the
Scottish Law Commission are looking at this area but it is important that legislation
is not passed that inadvertently suddenly excludes many potential clients from
Creative Scotland support.
Financial memorandum comments
471. New Government Priorities
Youth Music Initiative – might transfer to creative Scotland? Why put this
uncertainty in? Either it is going to transfer or not?
472 Efficient Government programme
We think that the efficiency targets that Creative Scotland will inherit will
immediately cause financial problems. Instead of the increase that it should be
getting to cover a larger remit, it faces immediate cuts? Combining the two existing
agencies was theoretically to free up money only to have it disappear into
‘efficiency’ gains. Why let the arts still be underfunded through these mechanisms
especially when the arts and culture is one of the areas greatly hit by the reduction
in Lottery funding because of the Olympics 2012 drain, and we need to encourage
more participation ahead of the Commonwealth Games in 2014?
And also there is the effect of the loss of charitable status. Creative Scotland
should be at least keeping the expected efficiency gains to cover this loss of
income.
475. Transition Costs
We are pleased to see that Government is footing the bill for the transition as
opposed to the opposite in the first attempt. If this is a change the government
wants then it needs to spend the money rather than from efficiency gains, which
also made the original transition project difficult to account for it appears!
497. Cost to other bodies
We do not agree at all with the assertion that there will be no costs to other
organisations other than those named in the paragraph. Clients of the Scottish
Arts Council and Scottish Screen will need to change letterhead, websites,
publications and so on. Maybe in some cases this will be relatively small costs but
in others they will be sizeable and no-one will be funding them to cover these
changes in most cases!
Also there are the costs in getting to know a new organisation, systems,
expectations, language, culture. These are items that ultimately translate into real
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costs of staff and volunteer time, which again will not be covered by funding from
Creative Scotland. So to say there are no anticipated additional costs to other
bodies, individuals and businesses is simply not true and shows a lack of
understanding of the scale and nature of this type of transition.
Also we have not been contacted by the Government with regards to the reference
of further defining roles and responsibilities of delivery and advocacy bodies.
Consequently they are unlikely to have any idea of what our costs are likely to be,
so are potentially working without full knowledge of the situation and making
assertions that do not add up.
498 Loss of charitable status
Reducing the amounts needed in efficiency gains would cancel out the losses from
the loss of charitable status e.g. £546,400 loss compared with £912,000 in year 1
efficiency gains!
The loss of rates relief – could this also be mitigated by moving to a site not so
expensive?
With regards to donations – who is giving these? Would it be better to encourage
them to be given to organisations that are not statutory ones and have charitable
status? Also what are the implications of the ownership of the current assets of the
Scottish Arts Council. Also assets owned by charitable organisations are generally
expected to be held by a charitable organisation in our reading of the OSCR
requirements?
499 Transition Team
This is good to finally see some figures on the cost of the transition team costs.
What is unfortunate is that from our perspective it appears that there was not the
best value gained from the money expended..
Policy memorandum extracts
We have commented on aspects of this document as the legislation only covers
the framework in many cases and the work of content of Creative Scotland is still
largely unknown, but we expect that the points made in the policy memorandum
will shed some light on the possibilities:
141.’ ….its role will be to develop support frameworks’
We can understand the role with regards to funding but expert/best practice advice
do already have other support frameworks – this needs to be recognised in policy
and practice of Creative Scotland and maybe how it helps develop existing ones
too.
143 ‘As the national public body for the arts …. the key advocate of Scotland’s arts
and culture’
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We are not sure how this paradox will be resolved as being the national public
body should make it answerable to demands of government policy but at the same
time may need to question that very policy? Also there is the issue about the
different demands of being a development agency and a funding body that can
cause potential conflict in delivering support.
144. ‘Creative Scotland … will recognise that the fun, fulfilment and creative
stimulation of both experiencing and joining in the arts and culture are valued by
individuals and communities across Scotland’.
We are pleased to see the word ‘fun’ in a government document as this is such a
motivating factor in taking part in arts and cultural activities!
146. International profile
We do need to recognise that it is not always high profile showcases that have the
greatest effect on people connecting to Scottish culture across the world. Often the
one to one, personal contact, word of mouth can have a greater impact.
150. Composition of the Board
We agree with not reserving places for specific interested on the Board as long as
the need to have a good coverage is taken account of when recruiting and
selecting the Board.
163. Ministers will expect Creative Scotland to work in partnership with these and
all other relevant bodies across the arts/culture sector, as well as more widely.
We are happy to see this stated in the policy memorandum – we obviously are
very interested as Voluntary Arts Scotland to be one of the partners for Creative
Scotland as we are already delivering support, advice, training and advocacy
services for a large portion of the arts and cultural sector.
164. ‘The Government believes that Creative Scotland’s functions as proposed in
this Bill will allow it to develop and lead a strategic approach to the delivery of arts
and culture, garnering input from others in order to act as principal advisor to
Ministers on arts and cultural policy.’
We are happy with this approach as long as it is much more inclusive than in
previous times, when sometimes only funded clients of the Scottish Arts Council
were the main consultantees rather than the large number who do not have a
relationship with them and even then certain clients were not included on the lists.
Also consultation earlier in policy development processes is always more
welcome, especially if policy is driven by activity by arts and cultural organizations,
instead of written documents landing on the desk two days before summer
holidays start for everyone!
Equal opportunities
166. ‘Creative Scotland will also work with voluntary, business and charities
sectors as well as other interested bodies.’
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We find it interesting that the first time the voluntary and charities sectors are
mentioned are in relation to equal opportunities and not where we would expect to
see them around ‘participation’ as the majority of these opportunities are created
by groups in these two interconnected sectors and need support as such!
Part 7 - Charity trustees’ indemnity insurance
We are very pleased to see this issue being cleared up!
Fiona Campbell, Executive Officer
Voluntary Arts Scotland
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from Waterwatch Scotland
Whilst Waterwatch Scotland (WWS) are not presently referred to in the Bill, the
Cabinet Secretary for Finance & Sustainable Growth, John Swinney, MSP, has
more recently intimated (July) to the Committee that it is intended to transfer the
current functions of WWS to Scottish Public Services Ombudsman (SPSO) and
Consumer Focus Scotland (CFS), via Stage 2 Amendments to the Bill.
Having raised the issue with the Committee Clerk, my understanding is that the
preference of the Committee would be to hear any submissions made in respect of
WWS at this stage. Accordingly, I enclose previous evidence submitted to the
Review of SPCB Supported Bodies (RSSB) Committee. These include:
(i)

WWS Response to Review of SPCB Supported Bodies Committee –
Call for Evidence, dated 5 January 2009;

(ii)

WWS Cover Letter in respect of submission (i) above, also dated 5
January 2009;

(iii)

WWS letter to RSSB Committee Convener, dated 27 February 2009.

I also enclose links to the Official Reports of the Committee, where the above
documents were debated:
A)

Link to RSSB Committee Official Report, dated 24 March 2009 (Col 222
to Col 228);
http://www.scottish.parliament.uk/s3/committees/rssb/or-09/rssb090501.htm
B)

Link to RSSB Committee Official Report, dated 10 March 2009 (Col 201
& Col 205);
http://www.scottish.parliament.uk/s3/committees/rssb/or-09/rssb090401.htm

C)

Link to RSSB Committee Official Report, dated 3 February 2009 (Col
122 to Col 132);
http://www.scottish.parliament.uk/s3/committees/rssb/or-09/rssb090201.htm

D)

Link to RSSB Committee Official Report, dated 20 January 2009 (Col
37, 39 & 43).
http://www.scottish.parliament.uk/s3/committees/rssb/or-09/rssb090101.htm

The only update on any of the information provided above is:
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•

Our previously reported complaints-handling statistics have continued to
move from a 75%/25% split between domestic and non-domestic
customers to a split of 60%/40% respectively;

•

It has, since much of the above evidence was submitted, now been clarified
that the savings referred to by the Cabinet Secretary would primarily, if not
wholly, be as a result of our current statutory Member, Regional Panel and
National Committee infrastructure being deconstructed as part of any
proposed merger.

Notwithstanding the recent findings of the RSSB Committee, Ministers have
decided still to seek the merger of WWS with SPSO and CFS. WWS will continue
to engage appropriately in that process. However, bearing in mind our current
statutory roles, noblesse oblige requires WWS to continue to seek to ensure that
its current powers and the interests of customers, should not be diminished in any
way, shape or form. Accordingly, we welcome the opportunity to make this
submission and to provide any such further evidence/information as the
Committee may require.
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INTRODUCTION - WWS
6 Waterwatch Scotland (WWS) is the national complaints handling

authority for all domestic and non-domestic water customers and the
consumer representative body for the water industry in Scotland.

6 WWS went live with its new statutory role, as from 1 April 2006. In that

period WWS has, along with the other industry stakeholders, played a
significant role in improving customer service, systems, processes and
service provider performance within the water industry in Scotland,
e.g. 65% reduction in second-tier complaints.

6 WWS is a robust, independent, evidence-based expert on the water

industry.

6 Post-introduction of competition to water and sewerage services in

Scotland, WWS is unique in a Scottish context in that it is the statutory
second-tier complaints handling body (often referred to as an
“ombudsman”) for a Scotland-wide industry sector, spanning both a
publicly owned corporation, i.e. Scottish Water, but also private sector
organisations, e.g. Business Stream and all other new private-sector
entrants.

6 WWS is not publicly funded, i.e. through general taxation or otherwise

– WWS is funded via a levy, on the industry.

6 WWS does not just engage with water and sewerage service providers

to improve complaints-handling processes within the industry, but also
engages to prevent and mitigate the actual causes of complaints.

6 Unlike other ombudsmen, e.g. Scottish Public Services Ombudsman

(SPSO), WWS is not limited to dealing with individual complaints
solely. WWS is also not limited to specific headings of complaint, e.g.
maladministration. This allows WWS to deal with complaints/customer
contacts, not only on an individual basis but systemically. Many of the
successes to date have been as a result of WWS ability to raise and
pursue such systemic issues proactively, to the benefit of customers
and the greater industry. This approach also allows WWS to identify
potential issues “bubbling under the surface” and remedy them within
a short timescale.

6 WWS is empowered to make statutory recommendations to a wide

range of water industry stakeholders, including Scottish Ministers, the
Scottish Government, Scottish Environment Protection Agency
(SEPA), Drinking Water Quality Regulator (DWQR) and the Water
Industry Commission for Scotland (WICS).

6 WWS’s Corporate Office is based in Alloa as a result of the Scottish

Government's Small Business Unit Relocation policy.
A small,
professional team of staff support the organisational role. Many of
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those employed are local to the area and there is a great local pride
that a national complaint handling body is located within Alloa.
THE CRERAR REVIEW – WWS COMPLIANCE
6 WWS welcomed the Crerar Review* and its findings - all comment with

regard to general principles being self-evident and beyond dispute. In
being a recently established body, WWS considered that it was
compliant with the various findings in the Crerar Review (“Crerarcompliant”).

6 The Crerar Review described the most significant change to present

(general) complaints–handling systems, as being the recommendation
of a move toward a standardised system (standard methodology and
process) across all sectors.

6 WWS was set up by the Scottish Government, going live with its new

functions as from 1 April 2006. It did so with the benefit of a
Government approved single tender action, which saw WWS procuring
the Complaints Handling and Administration System (CHAS) operated
by and licensed from SPSO. As such WWS and therefore complaints
from within the water sector are already subject to a standardised e.g.
SPSO approved system.

6 In addition to operating the SPSO’s CHAS system, WWS also adopted

best complaints-handling practice and principles, as evidenced by both
SPSO and British & Irish Ombudsman Association (BIOA) guidance.

6 WWS (by not being limited to certain headings of complaints)

simplified the complaints-handling landscape within the water sector,
by not requiring complainants to complain to differing bodies within the
sector in respect of differing headings of complaint e.g. as with care
complaints.

6 Being a small, inexpensive, industry-specific complaints handling body

yet still operating within accepted (e.g. SPSO) and approved principles
and processes, WWS very much fitted the actual model for
complaints-handling suggested by Crerar.

WWS - HOW WE WORK
6 WWS responsibility for second tier complaints-handling means that we

take forward individual and systemic issues, both proactive/reactively.

6 WWS is already operating standardised e.g. SPSO approved, systems

and processes.

6 WWS has already adopted complaints-handling best practice, as per

SPSO and BIOA.
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6 WWS is not limited to narrow complaint remits e.g. maladministration.
6 WWS uses its credible, authoritative evidence to mitigate future

complaints, if need be by own-initiative investigations.

6 WWS can also identify complaint trends and seek to mitigate future

occurrences.

6 WWS does this by engaging with water and sewerage service

providers proactively and sharing customer contact intelligence to
justify necessary business changes to those areas/issues giving rise to
complaints.

6 WWS is also a statutory consultee and via various other forums

engages with all water industry stakeholders, e.g. Scottish
Government Outputs Monitoring Group, and is able to bring a credible,
authoritative evidence base which contributes to ensuring that
Government and industry priorities are aligned insofar as possible with
those of customers, as evidenced by our customer contact database.

6 In order to assist WWS in dealing and mitigating with systemic issues

identified via customer complaints/contacts, WWS has four National
Committees:
- Charging
- Investment

- Service Quality
- Customer Engagement

6 By law, WWS also has 5 Regional Panels:

- North West
- North East
- Orkney, Shetland & Western Isles

- South West
- South East
nd

6 WWS has performed well in its current joint statutory 2

tier
complaints-handling (ombudsman) and customer representative
roles.

6 Complainer satisfaction with WWS (even where WWS did not find in

their favour) is 96% (2006-07) and WWS turnaround times are for the
sector fast.

6 The water industry in Scotland was until relatively recently often criticised.
Improvements in the industry have been marked and progress praised. WWS has,
in a relatively short period, along with all other industry stakeholders, played a not
insignificant role in industry progress and improvements to date to the benefit of
customers, the industry and Scotland as a whole.

SPCB SUPPORTED BODIES COMMITTEE – ISSUES FOR CONSIDERATION
If WWS’s 2nd tier complaints-handling remit for Scottish Water customers is
being considered by the SPCB Supported Bodies Committee, any
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transfer/merger of WWS’s current complaints-handling role to any new SPCB
Complaints and Standards Body would require due consideration to the
following points:
6 WWS currently has an industry-wide specific jurisdiction, i.e. the

water industry in Scotland. Within that jurisdiction, WWS currently
benefits from a range of robust, statutory (if not unique) powers.
Protection of the current powers and modus operandi of WWS
should be a key consideration, if not these becoming the model
for all complaints-handling remits being considered for any new
body. Any diminution of WWS current complaints-handling
powers, e.g. statutory recommendations, would not viewed as
being in the customers’ interest.
nd

6 Consideration would be required for suitable 2

tier complaintshandling provision (currently provided by WWS) to customers with
private water providers.

6 Due consideration would be needed in respect of funding

arrangements for any new (presumably publicly funded) body,
WWS not being publicly funded but funded via a levy on the water
industry.

6 In

the event of WWS’s current complaints-handling role
transferring (in whole or in part) to any new body, consideration to
safeguarding and maintaining the robust customer representative
role (currently provided by WWS, i.e. Panels and National
Committees) would be required.

6 Appropriate

consideration would require to be given for
safeguards for current WWS staff and striking a balance between
giving further development opportunities for staff, whilst
safeguarding specialist industry knowledge achieved over the
piece.
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WWS has responded to the Committees call for evidence on the following points:
i Recommendations of the Crerar Review;
ii Preferences expressed by John Swinney MSP that the functions of
Waterwatch
Scotland be transferred to SPSO.
Specifically, WWS wishes to bring attention to the following points:
•

Transfer of WWS to a new SPCB complaints and standards body could
diminish current WWS powers, e.g. statutory recommendation. WWS is
keen to protect current powers for handling complaints from water
customers and recommend that other complaint and standards bodies are
over time, empowered to the same degree.

•

As from April 2008 and the introduction of retail competition in the water
industry, WWS deals with complaints on behalf of Scottish Water as well as
private water providers. Consideration would have to be given to an
alternative complaints handling provision for customers of private water
providers.

•

WWS is not funded through public funding but via a levy on the water
industry -alternative funding arrangements may be required.

•

The process of separating WWS complaints handling role from its
consumer representative role would need to ensure that robust customer
representation is safeguarded.

•

Consideration is required re ongoing development of staff to ensure that a
balance is maintained between professional diversification and specialism
to maintain current service quality levels and that staff are appropriately
safeguarded.

Waterwatch Scotland is pleased that the above comments will be taken into
consideration during the review of SPCB Supported Bodies Committee. If you
require any further information please do not hesitate to contact me. WWS would
welcome ongoing involvement in any deliberations of the Committee.
Gary S. Womersley
Chief Officer
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I refer to your letter of 11 February 2009 re the above and my prior discussion with
the Clerk to the Committee. I would thank the Committee for the previous
opportunity afforded to Waterwatch Scotland (WWS) to provide written
submissions and oral evidence and am pleased to provide further clarity on the
points queried by you.
As requested by the Committee, I am pleased to enclose a copy of WWS’s written
submission in respect of the Fit-For-Purpose Complaints Handling Steering Action
Group (FCHSAG) Review. In respect of the additional information requested in
your letter, I would comment as follows, namely:
1 The total levy paid by Scottish Water (ScW) to WWS for 2008-09 was
£719,500. This in effect forms the complete organisational budget and is
approved as part of our Corporate Planning process by Ministers. In terms
of the relevant legislation, the total levy payable by ScW to WWS and the
Water Industry Commission for Scotland (WICS) of circa £4 million, is paid
to WICS who are obliged to forward the relevant amount to WWS.
The levy to WWS (and WICS) are required “overheads” that ScW are
required by Ministers to pay. Since the introduction of Competition to the
non-domestic water and sewerage services market in Scotland, ScW
charge all new entrants approved a wholesale charge (approved by
Ministers/WICS) which reflect the total costs being borne by ScW in respect
of those entrants. As part of that greater sum, the cost of WWS levy will be
one of many factors accommodated in a global, non-discrete wholesale
cost. As stated, mechanisms for reviewing our levy are via Ministers, as
part of our Corporate Planning/budgeting process and wholesale charges
approved by Ministers/WICS.
2 In terms of non-domestic service providers, the percentage of contacts
received represent circa 36% of all contacts received from the greater
domestic/non-domestic customer base.
The % can change due to
whatever issues are prevalent in the water industry at any one time, e.g.
31% of complaints in 06/07, 28% of complaints in 07/08 and 35%of
complaints (to date) in 08/09.
The legal basis for our complaints-handling role, in general, derives from
the Water Industry (Scotland) Act 2002, as amended by the Water Services
etc (Scotland) Act 2005.
Certainly, this would cover not only our
complaints-handling role in respect of ScW and domestic customers, but
also the “wholesale” element of ScW’s activities in the competitive nondomestic market. In respect of the retail service providers themselves,
such powers are further strengthened, by Ministerial Approval of the
statutory licensing regime regulated by WICS, e.g. WWS being the
ombudsman for such bodies is a condition of license. Ministers also require
WWS to perform such a role in its Corporate Plan, Management Statement
& Financial Memorandum.
3 I am not aware of any consultation that has occurred in respect of
complaints-handling of non-domestic retail service providers. My general
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understanding is that whilst by nature of our role we require to have a
robust relationship with such providers, already our role is generally well
received and its impact on customer service acknowledged. In addition to
the view of retail service providers, e.g. Business Stream (BS), I also
suggest that the Committee may be interested in the view of WICS who, in
addition to their general water industry regulatory role, actually licence the
non-domestic market. Again, my general understanding here is that the
role of WWS is acknowledged and appreciated, indeed an increasing part
of our activities as complaints-handling and customer representative role
feeds into the greater performance monitoring regimes policed by WICS. It
may be, however, that the Committee would wish to seek the more direct
views from the organisations, e.g. BS/WICS directly.
4 In respect of other jurisdictions, Scotland has been hailed as a world-first in
opening up a (working) competitive non-domestic water and sewerage
services market. Although attempted in England and Wales previously,
volume thresholds attached had the effect of not making any market
workable.
The position in England and Wales was, however, that our nearest
counterpart, the Consumer Council for Water (CCW) would act as the
relevant statutory body. The water industry in England and Wales is all
privatised however, with no public sector involvement such as ScW.
In other jurisdictions/markets, it is difficult to make comparisons.
Water/Sewerage services are either:
(a)
(b)
(c)

Publically owned with a public sector, statutory ombudsman;
Privately owned with a public sector, statutory ombudsman;
Privately owned with a “private” industry backed ombudsman.

The position is complicated in the present case by the respective
Holyrood/Westminster split of powers. Many UK-wide private markets are
obliged to set up, fund and abide by an independent ombudsman scheme.
This is a model often used by Westminster on a UK basis. Also UK
markets can have public sector ombudsman. The water industry in
Scotland is the only “market”, I am generally aware of that is Scotland and
not UK-wide. Many jurisdictions would have a Utilities Ombudsman, but
this would require co-operation in respect of currently separate
Holyrood/Westminster powers.
Certainly, however if ScW was regarded as one corporation/company
(albeit
publically
owned)
amongst
many
other
(private)
corporations/companies, there are models for both public/statutory or
industry-established schemes. I am not aware of any market jurisdictions
where one water market has two ombudsmen, e.g. one for the publically
owned part and one for the private element.
5 With regard to what I classed as “systemic” complaints, in terms of the
stated legislation, (the Convener of) WWS has broad powers to investigate
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the issue reports on any matters deemed to merit it. Strictly speaking, we
could investigate and issue a report on subjects in respect of which we had
received no contacts/complaints.
In practice, however, our contact data from customers provides an
extremely credible evidence base and starting point. Our requirements to
have Regional Panels and public meetings ultimately feeds into our
Customer Contacts Database.
Such “public” contacts or research
undertaken or issues identified by our National Committees can also
highlight areas worthy of further investigation and comment.
Such
investigations/comment does not occur in isolation. Whether it be as part of
statutory consultee role, or more pro-actively as part of our ongoing
relationships with other water industry stakeholders, all matters/issues
identified are fed into such engagement and used to justify the necessary
changes to ameliorate any future occurrences (See diagram below). It is
hard to distinguish where “pro-active” complaints-handling and broader
customer representation split, which is a current advantage of the two roles
currently forming part of WWS’s role.
As previously intimated, all
complaints are done (nominally) by the Convener. The Regional Panels
and National Committees however provide a useful “radar” in this regard, as
well as resource to discuss/deliberate and pursue many of the greater
policy aspects involved. In that regard, however, the power of statutory
recommendation is an invaluable tool to ensure that all concerns are taken
on board by all water industry stakeholders.

CUSTOMER
CONTACT
Reduce complaints /
contacts

Complaints

ENHANCED
CUSTOMER
EXPERIENCE

CUSTOMER
SUPPORT
Evidence based
research / policy

Monitoring and
auditing

CUSTOMER
REPRESENTATION

6 Information given to the Scottish Government previously as part of any
proposed merger gave a guestimated split between staff required for
complaints-handling and customer representation as having a 6.5 FTE/1.5
FTE split among our 8 FTE’s.
Of late, I have applied the test of, “If we did not have a customer
representative role, what would be the impact on budget/staff requirement”.
By scrapping our Regional Panel/National Committee structures, which are
largely done primarily under a customer representative banner, total budget
spend saved could be circa £150k and possibly one FTE.
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I have previously argued that there are efficiencies in both complaintshandling and customer representation being done in one body. By reducing
the staff/budget as above, we would still need relevant compliment of
resource for complaints-handling/corporate activities.
A current
organogram is included which I hope is of use.
I thank you again for the opportunity to provide further information to the
Committee. Should any further clarification be required on any aspect, please do
not hesitate to contact me.
Gary S. Womersley
Chief Officer
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17 July 2009

PUBLIC SERVICES REFORM (SCOTLAND) BILL - POSSIBLE SCOTTISH
GOVERNMENT STAGE 2 AMENDMENTS
I am pleased to have the opportunity to work over the coming period with the Finance
Committee, as the lead Committee for considering the Public Services Reform (Scotland) Bill
(PSR Bill). The Bill aims to deliver a number of important changes to simplify and improve
the co-ordination and delivery of public services.
When the PSR Bill was first submitted to Parliament, we indicated that we were likely to
propose Government amendments at Stage 2. The Finance Committee, and supporting
Committees, may find it helpful, therefore, if I set out the amendments we anticipate at
present, so that these can be considered in taking evidence during Stage 1 of the Bill. The
proposed amendments are set out in the attached annexes. Annex A covers likely
amendments identified by the Scottish Government. Annex B provides the current position
paper on proposals for the future of the Mental Welfare Commission for Scotland, which is
the subject of on-going consultation with relevant stakeholders. Annex C covers proposed
amendments arising from the Review of SPCB Supported Bodies Committee Report, which
was debated by Parliament on 18 June.
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The annexes reflect the likely Stage 2 amendments that we are aware of at this stage, but it
is possible that other issues will arise. I will aim to keep the Finance Committee and
supporting Committees informed of any further developments. I am copying this letter to the
Conveners of the Health & Sport, Rural Affairs & Environment and Education, Lifelong
Learning & Culture Committees and to the Minister for Parliamentary Business.

Jt---

JOHN SWINNEY

St Andrew's House, Regent Road, Edinburgh
www.scotland.gov.uk

EH 1 30G
JNVESTOR IN PEOPLE
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ANNEX A
PUBLIC SERVICES REFORM (SCOTLAND) Bill - POSSIBLE SCOTTISH
GOVERNMENT STAGE 2 AMENDMENTS
1.
This Annex sets out possible Scottish Government Stage 2 amendments to the Public
Services Reform (Scotland) Bill (PSR Bill). The Scottish Government considers that these
amendments are within the scope of the PSR Bill. This is not intended to be a definitive
summary of all possible Scottish Government amendments at Stage 2.
leasing of Forestry land to local Communities
2.
Following its Stage 1 consideration of the Climate Change (Scotland) Bill, the Rural
Affairs and Environment Committee recommended that, while the proposal to lease
significant parts of the national forest estate should be dropped, the Scottish Government
should incorporate provisions to allow for community leasing of forest estate land in future
legislation. The Transport, Infrastructure and Climate Change Committee endorsed this view.
Having considered how best to take this matter forward, we intend to bring forward a Stage 2
amendment to the PSR Bill.
3.
At present, communities are able to purchase land on the national forest estate
through the National Forest Land Scheme, but they can only lease land through the Scheme
for non-forestry purposes. Our proposed amendment would make it possible for communities
to lease land for forestry purposes. Sales and leases under the National Forest Land
Scheme take place at (independently assessed) market value. There will be some financial
implications for Forestry Commission Scotland and communities from the transaction costs.
The exact costs will depend on the number and detail of individual transactions, but should
not be significant.
Social Work and Social Care Improvement Scotland and Healthcare Improvement
Scotland
4.
Parts 4 and 5 of the Bill set out provisions for the establishment of Social Care and
Social Work Improvement Scotland (SCSWIS) and Health Improvement Scotland (HIS),
taking over the functions of existing scrutiny and improvement bodies. We expect to present
some clarifying and 'tidying-up' amendments to the provisions relating to the functions of the
two new bodies. We will also present consequential amendments to other legislation,
including amendments to the Regulation of Care (Scotland) Act 2001 in respect of the
Scottish Social Services Council and, possibly, some proVisions relating to the transitional
arrangements towards establishment of the new bodies. We would not expect these, mostly
technical, amendments to have any significant operational or financial implications.
Mental Welfare Commission for Scotland
5.
In answer to a parliamentary question on 13 February 2009 (S3W-20858), the
Minister for Public Health indicated that the Government had decided to step back at that
time from including the functions of the Mental Welfare Commission for Scotland (MWCS)
within either SCSWIS or HIS, and that further discussion would be undertaken with the
MWCS and relevant stakeholders on the way forward. Consultation is being undertaken over
the summer months on the MWCS's current protective and improvement functions and how
the broader scrutiny landscape might fit around these. However, the Scottish Government
does not expect to bring forward any amendments at Stage 2 of the PSR Bill that would
transfer its protective and rights functions away from the MWCS.
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6.
The consultation with stakeholders will consider the MWCS's functions under the
Mental Health (Care and Treatment) (Scotland) Act 2003, in particular, examining whether
the improvement and best practice functions, which are different in nature from the functions
related to the protection of rights, might be the primary responsibility of the new health and
social care improvement bodies in future.
7.
The consultation is also considering the current governance arrangements for the
MWCS and whether these need to be revised, in line with the recommendation in the
quinquenial review of the organisation in 2007.
8.
A copy of the position paper on these issues being discussed with stakeholders is
attached at Annex B. Subject to the outcome of the consultation, Scottish Government
amendments may be proposed at Stage 2 in line with the issues raised within the position
paper. Such amendments are not expected to be extensive or particularly complex. The
financial impact of any changes will be considered and will be made available alongside any
proposed Stage 2 amendments.
Proposed amendments to the Charities and Trustee Investment (Scotland) Act 2005.
9.
Part 7 of the PSR Bill already includes a proposed amendment to the Charities and
Trustee Investment (Scotland) Act 2005 to allow charities to provide trustee indemnity
insurance. Proposals for other amendments to the 2005 Act, including with reference to the
functions of the Office of the Scottish Charities Regulator (OSCR) are currently the subject of
a wider charity law consultation. The Scottish Government will consider, in light of the
consultation outcome, whether any of these proposals should appropriately be considered as
Stage 2 amendments alongside the current provisions within Part 7 of the PSR Bill.
Scottish Government
June 2009

St Andrew's House, Regent Road, Edinburgh
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ANNEX B
PUBLIC SECTOR REFORM BILL: MENTAL WELFARE COMMISSION

[This Annex provides the position paper on the future of the Mental Welfare Commission
being discussed at present with key stakeholders.]
Position Paper
Background

1.
On 13 February, Shona Robison MSP, the Minister for Public Health and Sport,
announced that the Mental Welfare Commission for Scotland would not be included within
the Public Sector Reform Bill at introduction to allow for a period of reflection and
consideration. She said:
", ..we will step back at this time from taking the MWCS' functions into either the new
health or the new social care body. We will discuss further with the MWCS and
engage directly with stakeholders on the way forward. At the same time we will review
the operation of the MWCS over the next four to six months to establish how best to
take the MWCS forward as part of the simplification programme."
2.
The discussions that have taken place since that announcement have been
productive.
Analysis

3.

There have been three broad areas of consideration.

Protective and Improvement Functions
4.
There is significant support for the idea that the protective functions of the MWC,
those that have their origins in the 1960 Mental Health Act, are by nature different to the new
functions added under the Mental Health (Care and Treatment) (Scotland) Act 2003. The
new functions largely duplicate functions to do with improvement and best practice which are
carried out by NHS QIS, the Care Commission and the Social Work Inspectorate Agency
and which it is proposed the new health and social care bodies should take on in the future.
5.
We will consult further on how the two groups of functions - the protective functions
and the scrutiny and improvement functions - should be handled under the legislation. One
option within this consultation will be that the MWC might in future be focused on the rights
of those with mental illness or learning disabilities, with the wider improvement functions
sitting elsewhere.
Governance of the Mental Welfare Commission
6.
Separately, we have given some thought to the governance of the MWC. This was
considered in 2007 as part of the quinquennial review of the MWC. The report proposed the
creation of a board to provide management and governance to the organisation and this
recommendation was accepted by the MWC. At present the MWC is governed by all the full
and part time commissioners giving in practice a board of 20-24 members. This is unwieldy,
takes up a considerable resource in meetings and makes it difficult for individual members to
be clear that they are discharging their governance responsibilities effectively.


930

St Andrew's House, Regent Road, Edinburgh
www.scotJand.gov.uk

EH130G

7.

We will consult on this issue as part of the consultation mentioned above.

The Broader Scrutiny and Improvement Landscape
8.
Thirdly, the broader discussion of what needs to be done to ensure that services
provide appropriate care and treatment so that people with mental illness and leaming
disabilities receive safe and appropriate care which respects their rights has been
productive. While there is a concem to protect the particular functions of the MWC, there is
also an interest in considering the wider landscape and an understanding that the protection
of individuals is linked to the regulation and scrutiny of services and the improvement of
systems. There is value in being able to look beyond the separate perspectives and
approaches of the current organisations.
9.
We want to explore how that might be done without diluting the particular role of the
MWC or its independent nature.
Next Steps

10.
We will work with the MWC to develop a paper in respect of the issues set out above
with the intention of conducting a consultation during the Summer. The Finance Committee
will be informed of this work to enable it to separately take evidence on the matters referred
to above. Depending on the outcome of the consultation and discussions, we may bring
forward amendments at Stage 2.

Mental Health Division
May 2009

St Andrew's House, Regent Road, Edinburgh
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ANNEX C
PUBLIC SERVICES REFORM (SCOTLAND) BILL - POSSIBLE SCOTTISH
GOVERNMENT STAGE 2 AMENDMENTS ARISING FROM THE REVIEW OF SPCB
SUPPORTED BODIES COMMITTEE REPORT

1.
The Scottish Parliament agreed on 18 June proposals for a Committee Bill as
recommended by the Review of SPCB Supported Bodies (RSSB) Committee report. The
RSSB Committee also recommended that certain of its recommendations should be taken
forward as Stage 2 amendments to the Government's Public Services Reform (Scotland)
Bill (PSR Bill). This Annex sets out possible Stage 2 amendments arising from the RSSB
Committee report.
Complaints Handling

2.
The RSSB Committee proposed that functions in relation to complaints handling
suggested by the Sinclair Report should be undertaken by the Scottish Public Services
Ombudsman (SPSO). The recommendations are set out in full at paragraph 140 of the
Committee's report. They include recommendations for the SPSO and service providers to
develop principles for complaints handling, founded on consumer focus and simplification,
and for the SPSO to have responsibility for working with service providers to develop
standardised complaints handling systems.
3.
The Scottish Government welcomes these recommendations. Some are achievable
without legislative change, e.g. learning from complaints and co-ordinating the way outputs
and outcomes from complaints are reported and followed; some are already carried out by
the SPSO, but will benefit from statutory underpinning, e.g. the provision of guidance on best
practice for complaints handling; others require legislative change, e.g. powers to establish a
set of principles, to develop standardised complaint handling procedures and to allocate lead
responsibility for handling complaints. The Scottish Government will bring forward
amendments at Stage 2 of the PSR Bill to implement these recommendations.
4.
The SPSO is working with local authorities and Government to identify the financial
implications arising from the new approach, including any additional costs for the SPSO. The
proposed changes also offer the potential for savings to the public purse; for example, more
first-point-of-contact resolution should lead to a gradual decrease in overall costs.
Information on the financial implications of the proposed changes to complaints handling will
be made available alongside the Stage 2 amendments.
Scottish Prisons Complaints

5.
In Recommendation 14 of their report, the RSSB Committee states that the necessary
legislative change to transfer the functions of the Scottish Prisons Complaints Commission
(SPCC) to the SPSO could be progressed through their proposed Committee Bill. The
Scottish Government agree with the intent to transfer functions from the SPCC to the SPSO.
As noted above, Stage 2 amendments to the PSR Bill will include proposals to improve
overall complaints handling. Given the need to have a co-ordinated and coherent approach
to complaints across all public services, it may be that the transfer of the SPCC functions to
SPSO could be better achieved, alongside the other provisions relating to complaints
handling and the SPSO, within the PSR Bill, rather than the Committee Bill. However, we
supported the RSSB Committee motion on 18th June in full and will seek to discuss further
with the members responsible for the Committee Bill how best the complaints handling
elements can be progressed in a co-ordinated way between the two Bills.
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Waterwatch

6.
In Recommendation 15 of their report, the RSSB Committee did not recommend in
favour of the transfer of Waterwatch's complaint functions to the SPSO. The proposed
transfer of these functions arose from the advice of a number of outside bodies, including
Douglas Sinclair from Consumer Focus Scotland, who chaired the Complaints Action Group
which looked at these issues following the Crerar Review.
7.
The RSSB Committee report noted that their decision was finely balanced. In their
considerations the Committee did not consider evidence on the proposed transfer of
Waterwatch's customer representation and advocacy function to Consumer Focus.
Consequently the Committee concluded it was not in a position to justify changing the
customer service role.
8.
The Scottish Government's view is that there are overarching benefits to aligning
complaints handling processes across all services. These benefits include simplifying the
landscape for service users, reducing overall costs, and ensuring the lessons learned from
complaints in any service can lead to improvements across all services. Within that wider
context, we consider that the Government's original proposal to transfer Waterwatch's
complaints functions to SPSO and advocacy role to Consumer Focus Scotland respectively
is a sensible rationalisation that would create significant advantages for water customers - a
position that is supported by both Professor Crerar's view and Douglas Sinclair's work.
These advantages would be achieved through the ability to use the wider knowledge base of
complaints handling and customer representation within the SPSO and CFS, respectively.
We plan to undertake continuing dialogue on this issue and to bring forward relevant
amendments at Stage 2.

Scottish Government
June 2009

St Andrew's House, Regent Road, Edinburgh
www.scotland.gov.uk

EH13DG
]j'I,'VE••iTOR IN PEOPLE


933

Ministear airson na h-Arainneachd
Minister for Environment
Raisin Chonaigean SPA
Roseanna Cunningham MSP

~

FIT: 0845 7741741

The Scottish
Government

E: scottish.ministers@scotland.gsi.gov.uk

Riaghaltas

Maureen Watt MSP
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An Tilleadh Albannach 2009

Ar faidhle/Our ref: B3232478
25 September 2009

Dear Maureen,

PUBLIC SERVICES REFORM (SCOTLAND)

BILL

I am writing to expand on and clarify a point that was raised during my discussions with your
Committee at its meeting on 16 September.
In response to a question from John Scott about the order-making powers in the Bill, I said
that I had no plans to make use of the power in relation to the public bodies for which I am
responsible (see the Official Report for 16 September 2009, coI1943). That remains true, in
that as Environment Minister I have no other specific proposals of that kind.
As your Committee may know from the evidence submitted to the Finance Committee, the
Scottish Environment Protection Agency (SEPA) has developed proposals to reform its
current Regional Board structure and to replace it with more flexible and responsive
arrangements for ensuring local engagement. The Scottish Government supports these
proposals as an important element of SEPA's work to improve its customer focus.
Implementing these proposals would require a minor change to the primary legislation in the
Environment Act 1995, and the order-making powers in the Bill once it has passed onto the
statute book could provide a suitable vehicle for making this change in due course.

I ... I

1
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I hope this clarification is helpful to your Committee. I am copying this letter to Andrew
Welsh as Convenor of the Finance Committee, for his Committee's interest as the lead
Committee considering the Public Services Reform Bill.

ROSEANNA CUNNINGHAM

2
Taigh Naomh Anndrais, Rathad Regent, Dun Eideann EH13DG
St Andrew's House, Regent Road, Edinburgh EH13DG
www.scotland.gov .uk
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2D

October 2009

PUBLIC SECTOR REFORM (SCOTLAND) BILL: MENTAL WELFARE COMMISSION
1.
On 13 February I announced that provisions in respect of the Mental Welfare
Commission for Scotland would not be included within the Public Services Reform (Scotland)
Bill at introduction to allow for further discussion with the Commission and other
stakeholders. Following those discussions I published a consultation paper which sought
views on the future functions of the Commission and its governance. The consultation
period ended on 25 September and more than 50 responses were received from statutory
bodies, service users, professional bodies, academics and individuals.
Functions of Mental Welfare Commission for Scotland
2.
There was overwhelming support for the proposition that the Commission should
remain a separate independent body, with a primary focus on the protection of rights for
those subject to the mental health legislation. This protective function was regarded as
different from the improvement and scrutiny roles proposed for the new health and social
care bodies.
3.
However, it was also recognised that it was important that the system as a whole
operates effectively for the improvement of mental health services and that Health
Improvement Scotland and SCSWIS would have important work to do in that regard. Two
particular issues arising from the consultation are of note. The view was expressed that
there should be clearer standards for mental health services against which scrutiny and
improvement organisations might discharge their functions and against which organisations
might consider their own performance. Secondly, it was suggested that there was a need for
greater clarity about how support would be offered to organisations to enable them to
change where the MWC had identified deficiencies. In each case I would propose
administrative rather than legislative action to enable the various organisations to develop
solutions collaboratively.
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4.

Our policy proposals for legislation are as follows:
•

The Mental Welfare Commission will be retained as an independent body with
functions which are primarily about the protection of the rights of individuals who are
subject to the mental health legislation (in line with our public commitment on 13
February);

•

The current duties on the Mental Welfare Commission in respect of scrutiny and
improvement will be more narrowly drawn to focus on legal and ethical practice only
not general service improvement (which will continue to be the responsibility of NHS
QIS, SWIA and the Care Commission and the new successor bodies); this reflects the
current practice and activities of the Commission;

•

The Mental Welfare Commission will be under a duty to give advice to people who
request it in respect of the matters dealt with under its functions (mirroring the duty on
HIS and SCSWIS); this maintains the advice function which the Commission currently
offers to patients and practitioners through a telephone helpline;

•

The Mental Welfare Commission will be under a duty to raise matters of concern with
HIS and SCSWIS, as appropriate; and

•

HIS and SCSWIS are to be subject to a duty to consult with the Mental Welfare
Commission in respect of advice or guidance they may offer which is related to legal
and ethical practice in delivering mental health services.

Governance of the Mental Welfare Commission for Scotland
5.
The governance structure for the Commission was considered as part of a
quinquennial review in 2007. That review found that the structure did not offer an
appropriate framework for governance with the combination of board and visiting functions
being held by each Commissioner. The review reported that:
"The Full Commission/Board has 23 members consisting of Executives and Part-time
Commissioners. This is not conducive to effective governance and there has been
consistent feedback from interviewees that the Full Commission/Board functions more
as a forum for discussion rather than a decision making body, both because of its size
and the mix of attendees. There is also a potential issue in respect of a lack of
objectivity or conflict of interest as all Full Commission/Board members currently have
responsibilities for delivery of services."
6.
It is our intention that in the future a Board should be established for the Commission
composed of Commissioners appointed under the public appointments process. Board
members would continue to be appointed on the basis of their expertise and knowledge of
mental health, including through service delivery or through having been in receipt of mental
health services. In addition, the Commission would itself identify and appoint service users,
carers, professionals and others with knowledge and experience of mental health services to
work with the staff of the Commission in visiting and undertaking investigations. Service
users would be involved in this selection process.

St Andrew's House, Regent Road, Edinburgh
www.scotland.gov.uk

EH13DG
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7.
This proposal for the future governance of the Commission has the support of the
Commission itself and has been developed following consultation with its stakeholders. The
Commission remains committed to working with a wide range of partners in developing
priorities and ways of working to promote legal and ethical practice in service delivery for
those with mental illness and learning disabilities.
8.
We are working to develop provisions to give effect to this intention for the
consideration of the Parliament, but this work is unlikely to be completed by the conclusion of
Stage 1 of the Bill.
9.

It is our objective that overall the changes be revenue neutral.

SHONA ROBISON
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Finance Committee
Convener: Andrew Welsh MSP
John Swinney MSP
Cabinet Secretary for Finance and
Sustainable Growth
Via Email

Room T3.60
The Scottish Parliament
EDINBURGH
EH99 1SP
Direct Tel: (0131) 348 5215
(RNID Typetalk calls welcome)
Fax: (0131) 348 5252
(Central) Textphone: (0131) 348 5415
finance.committee@scottish.parliament.uk
25 November 2009

Dear John
Public Services Reform (Scotland) Bill – section 10
As you are aware, the Finance Committee has now concluded its Stage 1 evidencetaking sessions on the Public Services Reform (Scotland) Bill and is currently
considering its draft report.
The Committee has requested that I write to seek clarification from you on one
specific point that was raised during your evidence session on 27 October. In
response to a question from David Whitton MSP you stated, in relation to the power
in section 10, that—
“At heart, they give the ability to change primary legislation through affirmative
order. Such powers were included in section 57 of the Local Government
(Scotland) Act 2003, which provides powers for ministers to modify any
enactment that prevents or hinders local authorities from complying with their
duties under that act or from exercising the powers that it gave to them. That
particular power was tempered by the requirement to lay an order—which is
exactly what we have in this bill—that had to be consulted upon, and the
Subordinate Legislation Committee of the day regarded those powers for
ministers as being entirely appropriate.”
The Official Report of the session can be found on the Parliament’s website, at:
http://www.scottish.parliament.uk/s3/committees/finance/or-09/fi09-2401.htm
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The Committee notes that this Act has not been mentioned as a precedent for the
power in section 10 in the Bill, the accompanying documents or during the bill team’s
evidence session. In addition, there would appear to be some potentially significant
differences between the example cited and the provisions in the Bill. These
differences include—
•

The power in the 2003 Act applies primarily only to local authorities (other
public service providers are engaged only in relation to co-ordinating
community planning of public services), whereas the power in the Bill
applies to all public bodies listed in schedule 3. The list of bodies in
schedule 3 can also be amended, meaning the boundaries of the power
could be expanded.

•

The 2003 Act is also limited to taking away or modifying provisions in
legislation which hinder the performance of specific best value, publication
and community planning objectives set out in that Act. The Bill, however,
allows Ministers to make any provision (not just to amend existing
legislation) which they consider would improve the exercise of public
functions, having regard to efficiency, effectiveness and economy (which
are not defined).

The Committee seeks clarification on this issue.
Given the Committee’s timescale for considering its report, a response would be
appreciated by close on Friday 27 November.
Yours sincerely

Andrew Welsh MSP
Convener
Copies of this letter have been sent to the Members of the Finance Committee and
to the Scottish Government Bill Team.
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7..b November 2009

Public Services Reform (Scotland) Bill - section 10
Thank you for your letter of 24 November, seeking clarification on one of my responses
during my evidence session on 27 October.
The main point I was making in evidence was that each power - the power in section 57 of
the Local Government (Scotland) Act 2003 and the power proposed in section 10 of the
Public Services Reform Bill - is a power in secondary legislation to make potentially wide
changes to primary legislation, in both cases subject to safeguards and in both cases having
regard to economy, efficiency and effectiveness. It seems to me that it is therefore a very
close analogy.
Section 57 of the 2003 Act, has a tightly focussed purpose; to amend legislation that
prevents local authorities from discharging best value duties, having regard to economy,
efficiency and effectiveness. This is analogous to the section 10 power; to promote
improvement in public services having regard to 'economy, efficiency and effectiveness'.
Both powers depend on being able to amend primary legislation through secondary
legislation subject to appropriate safeguards. I made clear my willingness to consider further
safeguards in the Bill on this point.
Section 10 is also broadly similar to section 57 of the 2003 Act in the legal effect it can
deliver. So, for example, the Provision of School Lunches (Disapplication of the requirement
to Charge) (Scotland) Order 2008 was made under section 57 of the Act to deliver the
provision of free school meals across a range of age groups. Prior to the section 57 power,
this required primary legislation (see the Education (School Meals) (Scotland) Act 2003).
Of course the bodies subject to the powers are not the same. They each operate to a large
extent in respect of a tier of government - section 57 in respect of local government and, in
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respect of some functions, other public and private providers at the local level; and section
10 in respect of central government and other public bodies.
You commented that the power in section 57 of the 2003 Act had not been mentioned in the
documents which accompanied the Bill. However it was clear, from both the written and oral
evidence submitted to you, that Section 10 is widely believed to be without precedent, which
is not the case. I therefore took the opportunity, when giving evidence, to respond to that
point, giving the Act as an example of a power which was already on the statute book and
which could be used to make potentially wide changes to primary legislation by secondary
legislation.
Finally, you pointed out that the list of bodies in Schedule 3 can be amended, thus
expanding the coverage of the Order-making power in section 10. However, Section 11(2)
and (3) make it clear that only the same categories of bodies as are already in Schedule 3
can be added. I did of course make clear that I was prepared to consider whether the list of
bodies included in Schedule 3 is appropriate.
I hope this clarifies matters for the Committee.

t...4',
JOH~~EY
~'
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Standards, Procedures and Public Appointments
Committee
Independence of Commissioners
The Committee notes that Part 2 of the Bill would establish order-making powers
(akin to the super-affirmative procedure) for Scottish Ministers which would allow
them to modify, confer, abolish, transfer, or provide for the delegation of, any
function of a person, body or office holder listed in schedule 3. The powers may
also be exercised to amend the constitution of these bodies, or abolish them
completely, subject to specified exceptions.
As you are aware, the functions of the Office of the Commissioner for Public
Appointments in Scotland (OCPAS) and the Scottish Parliamentary Standards
Commissioner (SPSC) fall within the remit of the SPPA Committee. These bodies
are among those listed in schedule 3 of the Bill.
The Committee recognises that the Bill includes a number of restrictions on the
kind of change that could be made by order. For example, any functions that are
modified or conferred on a body using the power must be broadly consistent with
the general objectives and purpose of the body concerned. It will not be possible,
therefore, to use the power to alter significantly the overall role or purpose of an
individual body or to ask it to undertake functions inappropriate to its core
functions. The Committee also notes that the order-making power could not be
used to remove any necessary protections from an individual or organisation,
unless equivalent or similar protections are put in place.
However, the Committee is particularly concerned about the inclusion of the SPSC
in schedule 3. The role of the SPSC is to investigate, and, in appropriate cases
where statutory tests are met, report to the Parliament on complaints that an MSP
has breached the Code of Conduct for MSPs or the Interests of Members of the
Scottish Parliament Act 2006. The SPSC is recruited by the SPCB, with the
agreement of the Parliament. Given that the SPSC has an investigatory role in
relation to complaints against all MSPs, including those who are also appointed as
Scottish Ministers, the Committee is concerned that the independence of the
SPSC would be perceived to be diminished by ability of Scottish Ministers to alter
his functions by order.
The Scottish Parliamentary Standards Commissioner Act 2002 (“the 2002 Act”)
reflects the desire of the Parliament to have complaints against MSPs handled in
an independent and transparent manner.
All of the legislation for existing
Commissioners - including the 2002 Act - has provisions to protect independence:
e.g., to prevent the Parliament or Ministers directing officeholders in relation to the
specific inquiries, and powers to call for witnesses and documents. The
Committee finds it inappropriate that the Bill proposes to give powers to Scottish
Ministers which would allow them to alter this safeguard even by this form of
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super-affirmative procedure, which, by its very nature, does not allow for the same
level of Parliamentary scrutiny as primary legislation and provides that the
Parliament can only accept or reject any provision without the possibility of
amending it.
SPSC functions and procedures
The 2002 Act specifies many aspects of the procedures the Standards
Commissioner is required to follow when investigating complaints, including the
stages of investigation, timescales, admissibility of complaints and reporting
requirements to the Parliament. In addition, there are a number of directions
made by the Committee under the Act which expand on these procedures. The
SPPA Committee has a number of specific responsibilities for directing or
receiving reports from the Standards Commissioner, as well as being responsible
for undertaking Stage 3 of the complaints process.
Any proposals to change these provisions would require SPPA Committee
involvement since only the SPPA Committee can propose to the Parliament
changes to the Code of Conduct. It is unclear how the role of the SPPA
Committee would fit with the order-making power in Part 2 of the Bill.
The Committee is of the view that the functions set out in 2002 Act, Code of
Conduct and directions should be safeguarded. The Committee would therefore
not support proposals which would allow Scottish Ministers to change the
functions of the Standards Commissioner by some form of super-affirmative
procedure.
OCPAS functions and procedures
The Committee believes that it is important that key functions of OCPAS, such as
the requirements to consult the Parliament over the Code of Practice, the power of
direction over Ministers to delay making appointments and the requirement to
report non-compliance by Ministers to the Parliament should be retained. The
Committee therefore has reservations about allowing Scottish Ministers to alter
these functions by secondary legislation.
Standing Orders specifically provide for OCPAS reports to be referred to the SPPA
Committee and also require the SPPA Committee to act in relation to certain types
of those reports. Again, any proposal to change these Standing Orders would
require SPPA Committee involvement since only the SPPA Committee can
propose changes to the Standing Orders to the Parliament. It is not clear how this
relationship would operate in relation to any changes made by Scottish Ministers
by order.
Review of SPCB Supported Bodies (RSSB) Committee
As you are aware, the RSSB Committee, which was established to consider
proposals for changes to SPCB supported bodies, published its report on 21 May
2009. That report contained recommendations that the posts of SPSC and the
Chief Investigating Officer (who deals with complaints about local councillors and
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certain members of devolved public bodies) should be combined in a single post
under the governance of the SPCB. The RSSB Committee also recommended
that OCPAS should be joined with the Chief Investigating Officer and the SPSC in
a new Standards Body.
The Committee understands that the recommendations of the RSSB Committee
are to be implemented through a Committee Bill which has not yet been
introduced. Given that this bill is likely to seek to change the structure and
operation of the SPSC and OCPAS, it is not clear to the Committee how the Public
Services Reform Bill can satisfactorily reflect the changes which will arise from the
RSSB Committee Bill.
Conclusion
The Committee does not support the inclusion of SPSC and OCPAS in schedule 3
of the PSR Bill.
Given the importance of the independence of these
Commissioners, the Committee is of the view that it would be inappropriate for
their functions to be altered by some form of super-affirmative procedure, despite
the pre-conditions set out in the Bill.
Gil Paterson MSP
Convener
Standards, Procedures and Public Appointments Committee
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Written evidence received by the Education, Lifelong Learning and Culture
Committee
Aberdeen City Council [SW; CS; HEACS]
Aberdeenshire Council [CS; HEACS]
Aberlour [SW]
Architecture and Design Scotland [CS]
Artlink Edinburgh and the Lothians [CS]
Association of Directors of Social Work (ADSW) [SW]
Bonnar, Anne [CS]
Bòrd na Gàidhlig [CS]
British Medical Association (BMA) Scotland [SW]
Burns, Elizabeth [HEACS]
Care Commission [SW]
Carers Scotland [SW] *
Children 1st [SW]
Children in Scotland (CiS) [SW]
City of Edinburgh Council [SW; CS]
Community Care Providers Scotland (CCPS) [SW]
COSLA [SW; CS; HEACS]
Creative Scotland [CS]
Dundee City Council [SW; CS]
East Ayrshire Council [CS]
East Dunbartonshire Council [SW; CS; HEACS]
Equity [CS]
EventScotland [CS]
Falkirk Council [SW; CS; HEACS]
Federation of Scottish Theatre [CS]
Feisean nan Gaidheal [CS]
Her Majesty’s Inspectorate of Constabulary for Scotland (HMICS) [SW]
Her Majesty’s Inspectorate of Education (HMIE) [SW]
HI-Arts [CS]
Highlands and Islands Enterprise (HIE) [CS]
Highland Council [Part 2; CS; SW]
Historic Scotland [HEACS]
Institute of Local Television [CS]
Learning Disability Alliance Scotland [SW] *
MG Alba [CS]
Moray Council [SW; HEACS]
Musicians’ Union [CS]
National Museums Scotland (NMS) and National Galleries of Scotland (NGS) [Part
2]
National Trust for Scotland [CS; HEACS]
National Youth Orchestras of Scotland (NYOS) [CS]
Orkney Islands Council [CS]
Porter, Guyan [CS]
Publishing Scotland [CS]
Quarriers [SW]
Renfrewshire Council [CS]
Royal Scottish Academy of Music and Drama (RSAMD) [CS]
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Royal Society of Edinburgh [CS]
Scotland’s Colleges [CS; SW]
Scotland’s Commissioner for Children and Young People [Part 2]
Scottish Artists Union [CS]
Scottish Arts Council and Scottish Screen [CS]
Scottish Ballet [CS]
Scottish Borders Council [SW]
Scottish Enterprise [CS]
Scottish Government, Creative Scotland Division [CS]
Scottish Government, Creative Scotland Division supplementary evidence [CS]
Scottish Government, Public Bodies Division [Part 2]
Scottish Government, Social Care Directorate [SW]
Scottish Library and Information Council (SLIC) and Chartered Institute of Library
and Information Professionals in Scotland (CILIPS) [CS]
Scottish Pre-School Play Association [SW]
Scottish Social Services Council [SW]
Shetland Child Protection Committee [SW] *
Skillset [CS]
Social Work Inspection Agency (SWIA) [SW]
South Ayrshire Council [SW; CS]
South Lanarkshire Council [SW]
Traditional Music and Song Association of Scotland [CS]
Traditional Music Forum [CS]
UK Film Council [CS]
UK Information Commissioner’s Office [SW] *
UNISON Scotland [SW; CS]
Universities Scotland [CS]
Variant Magazine [CS]
Visual Arts and Galleries Association (VAGA) [CS]
Voluntary Arts Scotland [CS]
West Dunbartonshire Community and Volunteering Services [SW] *
YouthLink Scotland [CS]
[CS] indicates the evidence relates to the Creative Scotland proposals
[SW] indicates the evidence relates to the social work proposals
[HEACS] indicates the evidence relates to the HEACS proposals
[Part 2] indicates the evidence relates to the proposals set out in Part 2 of the bill
* originally submitted to the Finance Committee
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SUBMISSION FROM ABERDEEN CITY COUNCIL
Public Services Reform (Scotland) Bill
Elements relevant to the Education, Lifelong Learning and Culture
Committee
The establishment of Creative Scotland
1. Following the Cultural Commission Report findings (2005), the reasons for
forming a new body for culture in Scotland are well founded. The Report
makes use of terms such as ‘partnership’ and recommends that the new
organisation is ‘owned, governed and managed by its members’ (page 234).
However, there is a concern that the process of developing the new
organisation may not have embraced those principles and that the sector
feels alienated from the process. These concerns were raised when the
concept was launched and experience to date may not be alleviating some of
these fears.
2. Creative Scotland will take over the functions and resources of Scottish
Screen and the Scottish Arts Council as well as having a wider set of
responsibilities for developing the sector. It is unclear at this stage what the
benefits or implications will be for the local authority and the city/region as a
result of this new body.
3. It would be beneficial to gain clarity on Creative Scotland’s role in terms of
its stated objectives and the continuing role of local authorities in delivering
this. It is thought that the Council should continue to take a lead along with the
private, community and voluntary sectors in delivering objectives such as
encouraging as many people to access and participate in culture, while
Creative Scotland should be the driving development body behind this.
4. Whilst not determined yet, a structure based on regional areas is
preferred (as per sportscotland), where there is a clear contact within the new
organisation who is aware of and understands the local issues and context.
(The current structure of Scottish Arts Council (by artform) has limitations
when seeking to discuss local / regional strategic issues.)
5. Clarification is required about whether Creative Scotland will have a direct
role in the economic development of Culture, and if so how this will link with
the work of local authorities. If Creative Scotland does not have a general
responsibility to pursue the economic benefits of the creative sector, will there
be clear direction for this lead?
6. Reassurance is sought that subsidised art forms like literature, visual arts,
dance and community projects, all of which are key cultural outputs for
Aberdeen City Council, will not suffer as a result of the move to Creative
Scotland.
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7. The Council is interested to know whether targets will be set for Creative
Scotland to grow employment and investment in the creative industries. If so
how will this disseminate and impact on local authorities and regions?
The establishment of the new Social Care and Social Work Improvement
Scotland (SCSWIS), which replaces the current Social Work Inspection
Agency and Scottish Commission for the Regulation of Care.
And
Repeal of the Joint Inspection of Children’s Services and Inspection of
Social Work Services (Scotland) Act 2006 as a consequence of the
establishment of SCSWIS
8. Aberdeen City Council welcomes the opportunity to comment on the
establishment of the new Social Care and Social Work Improvement
Scotland, which replaces the current Social Work Inspection Agency and
Scottish Commission for the Regulation of Care and the consequent repeal of
the Joint Inspection of Children’s Services and Inspection of Social Work
Services (Scotland) Act 2006.
9. The Government’s intention to take forward the recommendations of the
Crerar review is to be welcomed. We would particularly welcome the following
key principles which should underpin the improvement agenda:
•
•
•
•
•
•
•
•
•
•

Fewer scrutiny bodies that are part of a coherent scrutiny system
Reduced scrutiny burdens on public services
Better planning and scheduling of scrutiny
Better access to scrutiny for service users
Better sharing and co-ordination of effort
Increased self reliance on robust self assessment
Proportionality, transparency and accountability
Strategic and risk based
Transferring resources from scrutiny to delivery and improvement
Linking corporate strategic scrutiny and service level delivery scrutiny
and regulation

10. Clearly the new bodies are national organisations and will operate as
such. However it is important they have a focus on delivering scrutiny at a
local level and are able to deploy resources in different localities to deliver
scrutiny and improvement activity. We also think it is particularly important
that, given the complexities of services within local authorities and Health
Boards, as well as in the independent sector, that the inspection teams have
sufficient expertise to cover the services provided. It would appear to us that
this has not always been the case in the past.
11. The emphasis on self evaluation and sharing knowledge is particularly
useful. It would also be useful for authorities to have access electronically to
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resources and materials which would help share good practice in regard to
self evaluation.
12. In regard to local scrutiny activity it will be important that risk assessments
are tailored to the needs of localities which inform local service delivery and
public choice. It would certainly be beneficial if the new bodies could add
value by integrating the previously separate perspectives, previous scrutiny
bodies to inform shared risk assessment. Similarly it is important that new
bodies simplify liaison arrangements with local authorities, health boards and
independent providers. The way that this is done currently is different for each
scrutiny body.
13. It will be particularly important for the new bodies to keep the public
informed in order that they can make informed choices about care services.
Using the experiences of people who use services will be critical to delivering
scrutiny and regulation that improves the services and outcomes for the
service users.
14. Finally, we would offer a note of caution. Changes proposed to the
inspection of child protection services, that is, the new Social Care and Social
Work improvement Scotland body taking responsibility for this, requires some
careful consideration. Child protection agencies over the years have worked
hard to convey messages of a “shared responsibility” and “it’s everyone’s job.”
Child protection activity is not solely a social work activity, although arguably
some recent child protection inspection reports have focused predominantly
on social work services. It will be extremely important that the multi agency
responsibility for child protection is reflected in the new scrutiny
arrangements.
The dissolution of the Historic Environment Advisory Council for
Scotland (HEAC) due to duplication with Historic Scotland
15. The reason behind the proposed dissolution of HEAC Scotland appears to
be a perceived duplication of its role with that of Historic Scotland. However, a
key role of HEACS, from its establishment in 2003 under the Public
Appointments and Public Bodies (Scotland) Act, has been to provide
independent strategic advice to Scottish Ministers on issues affecting the
historic environment. There is a perception that Historic Scotland is not a body
independent of government, despite more recent appointments of nonexecutive directors and the canvassing of stakeholder opinion.
16. Further thought should be given towards the possibility of retaining HEAC
Scotland or of developing an alternative, a possibility voiced by the Minister
for Culture, Michael Russell at the HEAC Scotland closing conference in May
2009. HEAC Scotland continues a long and valuable tradition, following on
from its predecessor the Ancient Monuments Board, of having within Scotland
a largely volunteer yet expert body which can research and comment on the
care, promotion and protection of the historic environment from beyond the
scope of government agencies.
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SUBMISSION FROM ABERDEENSHIRE COUNCIL
Public Services Reform (Scotland) Bill
Creative Scotland proposals
1. There is broad agreement on replacing Scottish Arts Council and Scottish
Screen but some frustration that it has taken so long to put the legislation in
place to set up Creative Scotland. The concerns that led to the Creative
Scotland Bill failing to secure parliamentary approval last year must be
addressed. Although transitionary arrangements have been put in place they
have resulted in a vacuum in the development of arts policy and being able to
address many of the key issues that emerged from the national review of
culture. The cultural sector will not only welcome the Creative Scotland being
set up as soon as possible but it would appreciate clarity about the role of the
new body in relation to arts and cultural policy and that of the Scottish
Government.
2. The way that Creative Scotland will operate and engage with local
authorities and other bodies in the arts and creative sectors will be vital to its
success but this is a matter for discussion with the organisation when it is up
and running rather than the legislation as such.
HEACS
Background
1. The Historic Environment Advisory Council for Scotland (HEACS)
represented a wide-ranging cross section of the Historic Environment sector,
bringing together a well informed set of professionals that could give
independent, unbiased advice on matters affecting the Historic Environment.
Discussion
2. The principle value of HEAC's was its ability to independently examine
and identify the shortcomings of existing legislation and current practises of
local authorities and Historic Scotland. Indeed, to not only offer sound and
well informed advice but also develop its own wider agenda of strategic issues
and topics by consulting with all the key stake holders as part of its long term
commitment to openness in shaping the future protection of the Historic
Environment.
3. HEACS championed our built heritage and were not afraid to identify
shortcomings in legislation and current practices. The loss of HEACS means
this invaluable champion is being lost. This is all the more concerning at a
time when there is a perception that Historic Scotland are becoming
increasingly distanced from the rest of the Historic Environment.
4. The dissolution of HEACS due to the perceived duplication of effort by
Historic Scotland cannot be supported given that HEACS represent just one
narrow aspect of the Historic Environment sector.
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Future
5. In the absence of HEACS there is a need for a group to continue the
valuable work that they have been carrying out. This responsibility has so far
fallen to the Built Environment Forum (BEFS) as it tries to expand its remit.
BEFS in its present form does not have the same power or kudos as HEACS.
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SUBMISSION FROM ABERLOUR
Public Services Reform (Scotland) Bill
1. In response to the Committee’s enquiry at Stage 1 of the bill process,
Aberlour has considered general principles of the bill, particularly section 4
and 6 specifying the establishment of Social Care and Social Work
Improvement Scotland (SCSWIS). These are outlined in the Part II of this
paper.
2. As an organisation providing social care and social work services to
children, young people and families in Scotland, we are presently regulated
and inspected by a number of bodies, including the Care Commission, SWIA
and HMIE. We welcome this opportunity to contribute to this consultation and
provide information from our experience, which would contribute to the debate
about the establishment of SCSWIS as well as an improvement of inspection
and regulation of social care and social work services.
3. In preparing the response to this enquiry we have consulted our services,
asking from their experience about the role of inspecting bodies and the
effectiveness of the inspection process. We believe that better knowledge of
the strengths and weaknesses in the present model of inspection could inform
improved functions of the new body. Part I of this paper outlines our findings.
Part I. Aberlour’s experience of inspections
Aberlour services and inspecting agencies
4. Inspecting arrangements of Aberlour services are complicated, costly and
demanding.
5. Annually Aberlour services are inspected by at least 3 or 4 different
inspection bodies – each has its own function and role.
6. For example, many of Aberlour services in East/Central Region are
registered with the Care Commission – including disability respite services,
Play schemes, Early Years services and many others. Our service provision
in this area can be inspected as part of SWIA or HMIE inspection of child
protection services of local authorities. If identified by local authorities as a
significant partner or provider we are asked to relevant meetings of
stakeholders in the inspection.
7. For our residential services, the Care Commission and HMIE inspect
Aberlour’s services directly. Services such as Crannog (which supports
young people aged 12–17, who are experiencing social, emotional
and/or behavioural difficulties) will be inspected by HMIE indirectly as
part of the service user’s school inspection. Some services will also be
subject to regulation by local authority environmental health services
and also fall under the scope of HSE. Some services will also be subject
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to inspection by local authorities as part of their contract compliance
arrangements.
8. We support the attempt to simplify the inspecting/regulating process,
improve joint working, and remove duplication in functions of the inspecting
bodies. We would welcome improved information sharing between regulators
to reduce the burden of having to provide the same information to different
bodies.
Inspection costs
9. Apart from paying registration and annual continuation fees services
commit resources to the inspection process in terms of time at the selfevaluation stage, the inspection stage and at the post inspection stage.
Aberlour is not currently calculating how much this costs. This applies to all
regulatory activity – not just Care Commission.
Involvement of service users
10. Aberlour aims to involve our service users in all stages of an inspection
process – giving views at the self-evaluation stage, being available during the
face-to-face field work stage and as part of the process for agreeing and
distributing the final reports in the case of Care Commission reports.
Benefits of inspections
11. Our service users and the services themselves unarguably benefit from
the inspection process. Two years ago Aberlour started using a selfevaluation framework for assessing services, which is a useful internal tool for
identifying our strong points as well as areas for change. The process
encourages service quality improvement, giving opportunity to reflect on our
strengths and weaknesses. It also gives external validation that the service is
operating legally. Openness and accessibility of inspection reports allow
service users to learn more about the services. It is also beneficial for
stakeholders who might be looking to contract services. However, an
inspection process would be of greater benefit to services if they had sufficient
time to implement recommendations and introduce changes emerging from
the inspection process.
Nature of relationship
12. Services generally have a positive relationship with inspecting and
regulating agencies. They remark that good relationship with the inspectors
generally improves the inspecting process. It is also helpful to have an
inspector who knows the organisation well and who knows the staff, and has
background and expertise relevant to the inspected services.
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Positive changes
13. Many positive changes have been introduced in Aberlour as the result of
inspection process, particularly changes in relation to mediation policy,
recruitment policy and participation strategy.
What needs improvement in the current inspection system
14. A number of suggestions can be made about how the inspection process
could be improved:
•
•
•
•
•

Service Managers could bring greater influence on the content of
inspection reports and realise that they are part of a process as
opposed to being passive recipients.
More consistency is needed in how the Care Commission
regulates services and how scoring is applied.
Improved knowledge of Care Commission in the Regulation of
Care Act. We have had two examples where a lack of knowledge
(or interpretation of the law) has caused Aberlour problems.
Improved Care Commission IS system – services have reported
problems with the online service provided by the Care Commission.
More sharing by the Care Commission of best practice. Some
services have been scored as 3 in some inspections but no
recommendations have been made. It would also be good if the
Care Commission could provide examples of best practice between
service providers.

Part II. Consultation on the Bill – Public Services Reform (Scotland) Bill
15. In this section we give comments in relation to particular sections of the
Bill that are relevant to Aberlour.
Part 2 - Section 10
16. In order to be clear about the ambition to allow Scottish Ministers to
“improve public functions” it is imperative that some functions and offices are
protected. Very clear expectations should be communicated in terms of what
is expected to evidence the “efficiency, effectiveness and economy” of any
function before evidence of outputs and outcomes are gathered. Any order to
abolish, modify or other should be debated by full parliament.
Part 4 - Chapter 1
Section 34(1) - general duties
17. Apart from improvement in the quality of social services some general
duties of SCSWIS should include:
•
Ensuring that service is meeting existing as well as emerging
needs and resources are spent in appropriate efficient way;
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•

A duty to specify improvement targets and ensure that local
authorities/partners deliver continuous improvement across the
range of social work and social care services.

Section 34(2) - powers to direct and guide
18. To have powers to direct and guide SCSWIS the Scottish Ministers have
to be well-briefed on immediate issues and clearly understand the implications
of regulation. They should always seek evidence about proposed changes
from academic bodies, professional organisations and other significant
stakeholders. Long term changes to SCSWIS activity should be debated by
the Parliament in order to avoid a situation of changing goal posts as
individual Ministers change.
Section 35 (1) – principles
19. It could be beneficial to include a principal ensuring advocacy for users
who are impaired, unable or indisposed to take up services. Also a principle
which suggests that SCSWIS attempts to support continuous evaluation of
service provision by users (specifying what works – for whom – under which
circumstances).
Section 37-39 – definitions
20. The following terms should be included – kinship care and Holiday Play
schemes for young people with disability. There is an issue about dependency
residential care (parent with children) and how such is perceived in terms of
registration. SSSC, ADSW, CCPS should be involved in deciding what
constitutes a social care/social work service.
Section 40 – standards and outcomes
21. National Care Standards have to be included in this section. Care
standards should be applicable to different settings. For example, in current
practice the National Care Standards for care homes for children and young
people are used to regulate residential services for children who have
disabilities. Some of the standards do not take account of the specialist needs
of such children and young people.
Section 41 – information
22. SCSWIS must not only provide information but also ensure that
information provided is useful and sufficient, and actually used by service
users and commissioners when purchasing services.
23. An informative website is an effective tool for informing all the interested
stakeholders about the quality of services. It is useful to have inspection
reports available in the public domain as well as all the information that the
services have to know regarding the inspection process, standards and best
practice.
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Part 4 – Chapter 2
Section 43 – inspection
24. To help streamline the process and reduce the burden, section 43 should
define a term “inspection” with an emphasis on the review of information as
opposed to having to visit services. The Regulation of Care Act should also
include the definition of the term “inspection”.
25. Quality assurance is a very important aspect – it would be useful for the
new body to ascertain what is already provided within the organisation and
familiarise themselves with this as well as the self evaluation exercise prior to
inspection in order to avoid duplication.
Section 43(4) – a timetable for inspections
26. Annual frequency is effective for both announced and unannounced
inspections.
27. However, some Aberlour services find that not much advance notice is
given to prepare before an inspection. While in the post-inspection period the
service should be given sufficient and realistic time scale for implementing
improvements. The following inspection should ensure that those
recommendations are implemented.
Section 43(6) – requirement to supply information
28. SCSWIS needs to ensure that the information provided is not used
inappropriately. Appropriate support for some services is important in order to
understand and follow the process.
Section 44 – inspections at request
29. These situations need to be considered on a case by case basis – a clear
process specified with appropriate indicators in place. Service for users
should not be disrupted, while agencies should be allowed to provide relevant
case before decisions are made.
Section 46 – commenting on a draft of inspection report
30. The service providers’ comments on the report should be included in it –
this would add to a sense of ownership in the process and ensure more
effective implementation of the recommendations. The process for agreeing
reports feels one-sided where only factual inaccuracies are often considered.
Section 47 – regulations
31. More clarity is needed about the following terms: an inspection and an
inspection report.
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Part 4 – Chapter 3
Section 48, 49 – registration process
32. There can be difficulties in agreeing some categories (e.g. dependency).
It would be useful to have clear guidance about the process of registration,
refusal and grant of registration.
Section 54 – removing/ imposing a condition
33. This section could have various (both negative and positive) implications
for the service providers in terms of practice and finance. In the voluntary
sector the service may not have the financial resources available to meet the
conditions and may have to close as a result, which in turn would effect
service users. Therefore, this section has to ensure close collaboration
between a service provider and the inspecting body before any decisions to
remove/impose a condition are made.
Section 61 – maximum fees
34. This section has to ensure it takes account of diversity of the third sector
while setting maximum fees.
Section 64 – a complaint procedure
35. The third sector should be much more strongly and effectively involved,
including better representation and more effective consultations.
Part 4 – Chapter 5
Section 80
36. Aberlour welcomes and supports that in the exercise of its functions
SCSWIS must consult Scottish Social Services Council.
37. Section 86 should also describe role and relations with SSSC, which has
to be part of this as a regulator of the workforce providing social care and
social work services. Appropriate organisation changes have to happen to
ensure that a new body has the functions of those merged – does not
duplicate them but also doesn’t miss out anything.
Part 6
Section 92-93 – Scrutiny: user focus
38. Continuous improvement in the user focus is a ‘soft spot’ at the moment.
SCSWIS should be focusing much more on the individual experience of
service users and looking to ensure that local authority supports are being
provided in line with assessed need. On the other hand, service providers
have to ensure that participation policy and standards are followed and
evidenced.
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Section 94
39. NMC and SSSC should be added in this section to the list of bodies that
must co-operate and coordinate activity with the goal of improving scrutiny.
Section 95 - joint inspections
40. Regarding provisions for joint inspection by social work, health and
education, appropriate considerations should be made as to how they are
constituted, who takes lead, and what is an agreed remit. Inspections should
be able to address continuum of need at all the different levels, from universal
provision to high level targeted services.
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SUBMISSION FROM ARCHITECTURE AND DESIGN SCOTLAND
Public Services Reform (Scotland) Bill
1. Thank you for inviting Architecture and Design Scotland (A+DS) to submit
written evidence to the Scottish Parliament’s Education, Lifelong Learning and
Culture Committee on the general principles of the establishment of Creative
Scotland.
2. A+DS is broadly supportive of the Public Services Reform (Scotland) Bill
and its aim to “help simplify and improve the landscape of public bodies, to
deliver more effective, co-ordinated government that can better achieve its
core functions for the benefit of the people of Scotland.”
3. Section 27(1)(f) of the Bill states that Creative Scotland will engage with
“promoting and supporting industries and other commercial activity the
primary focus of which is the application of creative skills.” In the sphere of
architecture and place-making A+DS will share a clear common interest with
Creative Scotland; particularly in cases of providing advice, information and
assistance.
4. A+DS welcomes the locus that Creative Scotland has been given in this
area and we will look forward to engaging positively with the new national
cultural body on issues related to architecture and place-making in the future.
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SUBMISSION FROM ARTLINK EDINBURGH AND THE LOTHIANS
Public Services Reform (Scotland) Bill
1. Further to your call for evidence regarding the Public Services Reform
(Scotland) Bill I am writing to submit the views of Artlink Edinburgh and the
Lothians on the Creative Scotland aspect of the Bill.
2. Artlink welcomes the opportunity to contribute its views. Artlink works
within the cultural sector with and on behalf of individuals who experience
disability and/or disadvantage. Artlink believes that participation in the arts
plays a significant role in achieving personal goals and social change. In order
to achieve this Artlink campaigns for and provides appropriate access choices
for individuals with a disability to be part of the audience of the rich cultural
offer in Edinburgh and the Lothians. Artlink also recognises the benefit that
individuals derive from engaging in creative opportunities and to this end
works within local communities and healthcare situations to ensure that we
reach individuals who experience greater barriers to participation in the arts.
3. We recognise that Creative Scotland provides a fantastic opportunity for
arts and culture in Scotland to be comprehensively supported through the
proposed new organisation with its enhanced remit. We are concerned
however that this wider remit and reduced staff numbers could provide tension
in what will be realistically achievable and would encourage the new
organisation to think more specifically and clearly how the experience within
the different arts sectors can be harnessed and utilised.
4. We support the general functions of Creative Scotland as set out in the
Bill. Artlink is specifically concerned that the continuing and significant barriers
to access and participation in arts and culture are removed for individuals with
a disability – as audience members, participants and as practitioners. (27.2)
5. We recognise that the ‘arms length principle’ is crucial to safeguard and
are uncertain whether Section 30 of the Bill is explicit enough with this in
mind. It would appear that the statements are open to interpretation.
6. In respect of the Policy Memorandum and Financial Memorandum:
•

These are helpful in their detail.

7. With regard to the Policy Memorandum:
•

Section 27, subsection 1(c) should be more explicit in relation to
support for individuals who experience disability.

8. There are certain concerns in respect of the Financial Memorandum.
These are:
•

A more explicit statement about the evidence for the need for a
reformed approach would be helpful. Although Artlink very much
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•

•
•

•

welcomes additional investment we are uncertain about the
short term nature of this additional investment. What is needed
is long term investment in a range of access improvements
(471).
Annual cash efficiency savings are already passed on to
organisations in terms of reduced funding. Although Artlink
appreciates the difficult financial outlook for the next years, we
would argue that continued and increased investment is
necessary. Artlink recognises that this could be achieved
through effective partnership working across the public and
cultural sector (472).
Continued and regular communication with the sector regarding
the organisational structure is essential to build confidence in
Creative Scotland (473 and 484).
Further detail about how the pension deficits for the
organisations (Scottish Arts Council/Scottish Screen) would be
addressed in the long term would create confidence that this
potentially substantial amount will not be taken out of future
investment for the arts (479).
The loss of charitable status should be more explicitly identified
as a potential cost and should not affect investment in the
cultural sector (498 and Table 12).

9. Do you have any comments on the relevant consultation the Scottish
Government carried out prior to the introduction of the Bill?
•
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Artlink is not aware of any specific consultation carried out by
the Scottish Government prior to the introduction of the Bill.

SUBMISSION FROM ASSOCIATION OF DIRECTORS OF SOCIAL WORK
(ADSW)
Public Services Reform (Scotland) Bill
1. Thank you for the invitation from the Education, Lifelong Learning and
Culture Committee to submit evidence on the Public Services Reform
(Scotland) Bill.
2. The Association of Directors of Social Work’s (ADSW) particular interest
in this Bill is the proposed change to current scrutiny arrangements for social
work and social care services.
3. ADSW has been involved in discussions with the Scottish Government
regarding the establishment of Social Work and Social Care Inspectorate
Scotland. ADSW is also involved in the project reference group and individual
work streams. However, I must make clear that all of the discussions there
have been with the Scottish Government have been on the basis of an
expectation that the proposals set out in the Bill will go ahead. In other words
ADSW’s involvement has been restricted to considering the working
arrangements of the new bodies. Discussion regarding whether a new body or
indeed the proposed bodies are needed or are suitable or desirable have not
been facilitated to any degree.
4. As the professional body representing senior social work managers in
Scottish local government, ADSW recognises the need for scrutiny and the
potential added value that it can provide to the development of high quality
services. However, what is less clear is whether the current scrutiny regime is
able to deliver this added value and whether the proposals set out in the Bill
will do so either. Any significant change such as that represented by the
proposals in the Bill must be designed to improve the current situation, rather
than to be neutral or indeed a retrograde step.
5. There are two fundamental questions here: what do we need scrutiny to
do, and will the proposals set out in the Bill achieve the stated aims?
6. In order to address the first question, we need to go back to what Crerar
set out to achieve: to rationalise scrutiny and to make sure it is proportionate.
In moving from the principles of Crerar to the current proposals, the debate
may have been influenced by the interests of the current scrutiny bodies and
by the need for a Bill which receives wide-ranging support to the extent that
the fundamental principles of Crerar may have been lost. It is difficult to see
how the proposals in the Bill improve the current arrangements; they certainly
do not seem more modern or efficient.
7. In any new scrutiny regime the following issues need to be addressed:
•
•

the need to avoid duplication between inspectorates
the need to reduce the burden of inspection by adopting a
'proportionate' and 'co-ordinated' approach
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•

the need to adequately resource local authorities to 'self evaluate'
effectively and move resources out of centralised scrutiny bodies
into councils to allow them to do this.

8. In the scrutiny regime proposed in the Bill ADSW is concerned that:
•
•

•

there was no focused consultation on the arrangements for scrutiny
– we moved from the Crerar recommendations to the Bill
there are no efficiency levels identified for the new bodies, other
than to suggest that they will not cost any more; bearing in mind
the very significant efficiencies that are required to be found by
local authorities and other public services in the current and
projected financial climate, similar efficiency targets should be
established for any new scrutiny arrangements; resources
identified as part of this process should be diverted the
development and enhancement of self-evaluation; this would be
consistent with the flow of funds from local authorities’ registration
and inspection services to the Care Commission at the time of its
establishment
there is a missed opportunity to combine health and care into one
inspectorate – Crerar envisaged one scrutiny body and what is
proposed is quite far from that and potentially more confusing.

9. ADSW will be hosting an event in Parliament in autumn to debate these
issues with MSPs and other interested bodies.
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SUBMISSION FROM ANNE BONNAR
Public Services Reform (Scotland) Bill
Statement of support and overview
1. I believe that Creative Scotland, as described in the PSRB, has the
potential to provide for the creation of a 21st century cultural agency to
contribute towards the Scottish Government’s “core purpose to create a more
successful Scotland with opportunities for all through increasing sustainable
economic growth” 1 and to deliver the Scottish Government’s stated
objectives 2 :
2. “Scotland to be a truly creative nation..with a strong national identity which
our vibrant arts and culture help to reflect, shape and define...to encourage
and support artists, creative practitioners and enterprises, as well as to attract
increasing numbers of creative people to Scotland, and to build Scotland’s
cultural profile as part of a broader international reputation.. to ensure that the
work of Scotland’s artists and creative practitioners is accessible to as many
people as possible, and equally that the opportunity to participate in arts and
creative endeavours of all kinds is open to all”
3. These policy objectives, and the core purpose, differ in several respects
from those which governed the establishment of the Arts Council and Scottish
Screen and describe aspects of the changing context for cultural public
bodies. There are also other significant changes to the world in which artistic
and creative experiences happen which are driven by changes in technology
and communications and economic, social and cultural trends.
4. Creative Scotland, as a single public agency for the arts and culture
embracing the creative industries, has the potential to deliver the policy
objectives and to improve local, national and international arts and creative
experiences. It has the potential to be a 21st century cultural body delivering
for Scotland through championing, supporting, brokering and investing in
artists, creative enterprises and creative experiences and participation.
5. The documentation describes the rationale, role and functions of Creative
Scotland and enshrines the arms length principle.
Positive progress since June 2008
6. Last year, I was engaged by the Joint Board of Scottish Arts Council and
Scottish Screen as Transition Director for Creative Scotland, at a time when it
was proposed to establish the new body through the Creative Scotland Bill.
The subsequent decision to create a transition company, Creative Scotland
2009 Ltd, and to establish Creative Scotland as a public body through the
Public Services Reform (Scotland) Bill, has enabled not only development and
refinement, but also appropriate time for consultation around the concept and
1
2

Policy Memorandum 5
Policy Memorandum 127 - 131
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operations of Creative Scotland. The benefits of this approach are manifest in
the detailed memoranda and notes concerning the rationale, purpose, role,
operations and financial implications of Creative Scotland contained in the
PSRB.
7. The documents make reference to the Creative Industries Partnership
Agreement 3 , the framework for a coordinated approach to supporting
Scotland’s creative industries, to which the primary public agencies have
committed (Scottish Enterprise, Highlands and Islands Enterprise, COSLA
and Creative Scotland). This Partnership Agreement defines the
complementary roles of the agencies and encapsulates a consensus and
clarity previously absent. The articulation of CS’ role, “to provide research,
intelligence and advocacy” and “lead coordination of support to the creative
industries” has facilitated a clearer understanding of the likely resources
required to operate Creative Scotland and thereby the likely costs of
establishing CS and merging the resources of SAC and SS.
Why Creative Scotland should be concerned with the creative industries
and their role in the creative economy
8. Perhaps most importantly for Scotland’s creative economy, although less
important for the PSRB, the Agreement signals the recognition by all parties
of the vital importance of a coordinated approach to supporting Scotland’s
creative industries for the cultural and economic success of our nation. The
evolving concept of the creative economy is a global priority, as articulated by
the United Nations 4 , as also for the UK 5 , because it is one area of the
economy where there is sustained growth and where there is fierce global
competition for markets. Success is measured not only by direct economic
return but also cultural influence. The creative economy refers to the cycle of
creation, production and distribution of goods and services that use
knowledge, creative and intellectual capital as their primary productive
resource. 6 Arts, culture and creative industries are major drivers of the
creative economy and so are creative workers and innovation embedded in
other social and economic activities. 7
9. The concepts of the creative economy and creative industries have given
rise to fears from some artists that there is too much emphasis on the
economic benefits of arts and culture and the important point is made 8 that
Creative Scotland can (and should) support some arts and culture wholly for
intrinsic, cultural value.
10. The creative economy does not exist without talent and the creative
content generated by artists and creative practitioners. Art and creative
products do not exist without artists and creators. Creative experiences don’t
happen without a creative contract between participants or consumers and
3

creative-scotland/partnership-report
Inter alia United Nations reports UNCTAD, 2004, 2008: Creative economy report
5
Creative Britain Report 2008
6
Inter alia United Nations reports UNCTAD, 2004, 2008: Creative economy report
7
NESTA Beyond the Creative Industries 2008
8
Policy memorandum 162
4
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artists or creators. The concepts of the creative industries and the creative
economy in no way deny the value of the artist but rather signpost the wider
benefits of creative activity in the 21st century. The concepts are also useful as
descriptors of how arts and creative experiences are fast evolving at a time of
convergence in platforms.
11. We live in a digital age. Last week Ofcom 9 published data illustrating the
progress towards the tipping point where consumers chose digital and
personalised experiences in their own homes as opposed to entertainment
broadcast or performed in venues. Nearly half of people will cut back on
nights out – which includes visits to theatres and concerts, one third will cut
back on music, books and DVDs, one fifth on newspapers and magazines
rather than cut back on internet and communications.
Creative Scotland as a 21st century cultural agency
amalgamation of Scottish Arts Council and Scottish Screen

and

the

12. Creative Scotland will be a national strategic public sector cultural
intermediary. Its crucial role is to mediate between ‘art’ – artists, creative
practitioners and enterprises, ‘audiences’ – participants and consumers –
and their creative experiences and ‘policy’ – the public policies and strategies
set by the Scottish and also UK Government , local government and Europe
etc. Its antecedents are the Scottish Arts Council and Scottish Screen, both of
which were created in different times with a set of different circumstances.
13. Academics and policy makers internationally have articulated the need for
a new type of cultural intermediary agency fit for the 21st century. 10 This is
both because of the fast changing world in which we operate and because of
the major changes to our cultural infrastructure since the Arts Council 11 was
established in 1943 “to develop accessibility to and greater knowledge,
understanding and practice of the fine arts”.
14. The speed and impact of change has accelerated with the global
economic crisis and climate change and is changing fast with the
development of the internet. The arts and cultural activities with which we
were familiar when the Arts Council and Scottish Screen were established can
no longer be regarded as the only creative industries worthy of support. The
creative industries as a sector includes interactive and digital media and this
is where there is the greatest potential for growth, innovation and cultural,
social and economic benefit. Digital media and internet communication have
already inspired innovative Iphone Apps, games, web drama and other open
source art, photography and music products, services and artefacts. The
platforms encourage personalised experiences and collaboration which are
not dependent on travelling to a city to an event at a particular time, which
may be free and which are close to carbon neutral. Interactive games is a
sector where the UK and Scotland in particular is a global leader and where
public support can deliver significant economic impact.
9

Ofcom Communications Market Report 2009
Inter alia Cultural Commission, New Flow Tim Joss
11
Arts Council of Great Britain: Records at the Victoria and Albert Museum
10
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15. The rules of creative engagement have changed. The convergence of
content and technology changes the way we contribute to, and encounter,
creative experiences, creative products and creative processes.
•
•

artist and creative practitioners not only work in historic forms like
theatre and painting but increasingly create in interactive and digital
environments
participants in creative experiences now interact with the artist and
content to personalise their experiences

16. The internet has also revolutionised the way we can operate businesses
and public bodies – including the cultural agencies. Some of the costs
associated with running these agencies accrue from managing the complex
administration systems required pre today’s technological capabilities.
Scottish Screen
17. Since its formation, Scottish Screen has not had the level of resources
identified at the outset 12 , and has had to respond to ever declining resources,
being dependent on (declining) lottery funds for its investment funds. The Irish
Film Board 13 , in comparison, which has an operating overhead similar to that
of Scottish Screen, has more than 10 times the investment funds in addition to
the tax incentives offered by Ireland (to both film and television productions)
and which results in a film industry of sufficient scale to make a significant
economic contribution. Creative Scotland offers an opportunity to promote and
support film in Scotland suitable for the 21st century.
Cultural infrastructure
18. The major investment made by the Scottish Arts Council and others over
the last 30 years in organisations, building and in training cultural managers
means that we now enjoy a fairly mature cultural infrastructure with a high
level of experience and capability in our arts leaders and managers
throughout Scotland. This will enable Creative Scotland to focus on being a
strategic agency and to work in partnership with local authorities and arts
organisations and to achieve the efficiencies referred to in the documentation
“to ensure that public funding is targeted as directly as possible at artists,
creative practitioners and enterprises rather than at administrative systems
and processes 14 .
International Role
19. The international objectives set for Creative Scotland by Scottish
Government are important and will require partnership working with British
Council and others to determine the role of Creative Scotland in practice.
12

Hydra Associates Scotland on Screen - The development of the film and television industry in
Scotland. Scottish Enterprise/Highlands & Islands Enterprise/Scottish Office 1996
13
Irish Film Board annual report and economic impact study 2008
14
Policy Memorandum 137
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Specific issues in the Bill drafting
20. The advocacy role is critical to the success of Creative Scotland.
However, the Bill as drafted in 28 (2) restricts the advice it may give Scottish
Ministers to three of its core functions only (1 a, b and c) and not all six of its
functions. This seems inconsistent with other aspects of the documentation
including Policy memorandum 143.
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SUBMISSION FROM BÒRD NA GÀIDHLIG
Public Services Reform (Scotland) Bill
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1

Introduction

1.1

Gaelic is an integral part of Scotland’s identity and providing a
sustainable future for Gaelic in Scotland is a stated policy aim of the
Scottish Government. Significant progress has been made in recent
years to enhance the status of Gaelic, to expand the provision of Gaelic
medium education (GME), to establish a Gaelic digital television
service and to expand Gaelic arts and publishing. Census figures
demonstrate very clearly, however, that there is no room for
complacency and that the position of Gaelic in Scotland remains
fragile.

2

Bòrd na Gàidhlig role and functions

2.1

A key milestone in Gaelic development was reached when the Scottish
Parliament passed the Gaelic Language (Scotland) Act 2005. The 2005
Act established Bòrd na Gàidhlig (‘the Bòrd’) as a statutory body
charged with securing the status of Gaelic as an official language of
Scotland commanding equal respect to English. The Bòrd has specific
statutory functions to promote Gaelic, and to provide advice to
Ministers and public bodies on matters relating to the Gaelic language,
Gaelic culture and Gaelic education. The Bòrd is required to exercise
these functions with a view to increasing the number of users of Gaelic,
and with a view to encouraging and enabling increased access to and
understanding of Gaelic.

2.2

The 2005 Act placed a duty on the Bòrd to produce a National Plan for
Gaelic and this key policy document, approved in March 2007, provides
a blueprint for the future development of Gaelic. The National Plan for
Gaelic is underpinned by four well-established and interrelated
language planning principles, and makes recommendations on how to
support Gaelic in the home, community, workplace and place of
learning through language acquisition, usage, status, and corpus
development.

2.3

Successful implementation of the priorities identified in the National
Plan for Gaelic will require the proactive engagement of government,
public bodies, local authorities and the private and voluntary sectors.
The National Plan priorities act as a guide for public bodies to consider
what their contribution to Gaelic development should be.

3

The importance of the Gaelic arts, culture and creativity

3.1

An integral part of the National Plan for Gaelic is the National Gaelic
Arts Strategy. It emphasises the critical role of Gaelic arts, culture and
creativity in the development of Gaelic.

“The conceptual framework for the National Gaelic Arts Strategy
embraces all the artforms, both traditional and contemporary, and
addresses the needs of artists, audiences, infrastructure and language
planning. For artists it proposes a ladder-of-opportunity that is rooted in
the Gaelic community while reaching for the stars. For audiences it
proposes affordable and inclusive access-for-all. It will reinforce the
Gaelic cultural infrastructure and Scotland’s cultural economy and its
aim is to extend the Gaelic language support base through the Gaelic
arts. It will do so through talent development, through developing new
markets and services and by consolidating existing services. It will
promote Gaelic as a uniquely Scottish resource that celebrates
Scotland’s identity, creativity and cultural diversity at local, national and
international level.”
The National Gaelic Arts Strategy is quite clear about the importance of
Gaelic to the development of a culturally ambitious Scotland. It also
acknowledges the challenges that face the Scottish Government, and
local authorities, and commits the Bòrd to cooperate fully with them to
manage the implementation of the strategy.
3.2

The promotion of Gaelic in the arts is identified as a priority area in the
National Plan for Gaelic. The Gaelic arts have tremendous potential for
extending the appeal of Gaelic and strengthening loyalty to the
language. Gaelic has a rich artistic and cultural tradition, ranging from
an impressive corpus of song and poetry to tales, proverbs, riddles and
games. This valuable legacy needs to be protected and celebrated, but
it must also be expanded to take advantage of linguistic and cultural
evolution. In the 20th century, new forms of artistic and cultural
expression were assimilated into the Gaelic tradition to great effect,
including drama, the novel, the short story, new types of periodical
literature, contemporary forms of musical expression – from Gaelic
country music to Gaelic punk – on radio, television and the internet.
These forms of Gaelic language-based artistic and cultural expression
need to be supported and emergent forms embraced and encouraged.
Gaelic is also a significant aspect of the heritage of many areas and
communities in Scotland. An understanding of this is vital to enabling
individuals and communities to have an accurate sense of their identity.

3.3

Gaelic arts and cultural development have a powerful role to play in
supporting Gaelic development in addition to their intrinsic value. For
Scotland as a whole and beyond, Gaelic song, music, poetry, drama,
storytelling and literature raise awareness of, and can offer a route into,
the language and culture. These same activities can be a major
motivation for young people to learn and develop their language skills.
They have also entertained, inspired and sustained the Gaelic
language community for generations and have thus played a key role in
Gaelic language survival as well as making a significant contribution to
the economy.
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3.4

Providing support and encouragement to Gaelic artistic and cultural
development and ensuring strategies are in place for talent
development in relevant sectors will be one of Bòrd na Gàidhlig’s
priorities in taking forward and implementing the National Plan for
Gaelic, as will working with those other bodies in the sector which have
a remit to support cultural and creative development more generally
and ensuring they fulfil their obligations to support Gaelic development.

3.5

Bòrd na Gàidhlig welcomes the commitment made to the Scottish
Parliament on 2 April 2009, by Michael Russell MSP, Minister for
Culture, External Affairs and the Constitution, that Creative Scotland
will support an arts officer dedicated solely to working with partners on
delivery of the National Gaelic Arts Strategy. He said: "The
combination of a National Gaelic Arts Strategy and a Gaelic Arts
Officer supported by the lead cultural body in Scotland demonstrates a
clear commitment to Gaelic arts and I am pleased to see this is a
central priority for Creative Scotland.”

4.0

The current draft bill and the proposal for the establishment of
Creative Scotland as a new arts body replacing the Scottish Arts
Council and Scottish Screen

4.1

The Bòrd welcomes the Public Services Reform (Scotland) Bill and is
pleased to have been invited to submit written evidence on the general
principles of the Bill.

4.2

The Bòrd strongly supports the general policy principles underlying the
Bill, and welcomes the Scottish government's commitment to inspire
and support a culturally ambitious Scotland. The Bòrd is content with
reasons put forward by the Scottish Government for bringing together
the Scottish Arts Council and Scottish Screen, and agrees that the
establishment of Creative Scotland will bring with it the opportunity to
create a new dynamic in the support provided to the development of
creativity in Scotland.

4.3

The Bòrd wishes to acknowledge the support consistently provided by
the Scottish Arts Council to the development of Gaelic arts and culture,
and would draw attention to the Scottish Arts Council's stated policy
aim that it should "ensure a public recognition of the Gaelic language
through all of its activities, and seek to encourage Gaelic speaking
representation on Council and committees". The Bòrd considers it
essential that Creative Scotland maintains and builds on this level of
support. The activities of Creative Scotland hold potential to increase
the use and understanding of Gaelic in Scotland and the Bòrd intends
to work with the Scottish Government, the Scottish Arts Council,
Scottish Screen and the Creative Scotland Transition Team to ensure
Gaelic is appropriately embedded and sufficiently visible in the new
organisation in the lead up to its establishment.

4.4

Supporting Gaelic arts and culture will enable Creative Scotland to
deliver on the Scottish Government's aspirations for a culturally
ambitious Scotland. In particular, it will enable the new body to achieve
the specific outcomes sought in section 27 (2) of the Bill of enabling as
many people as possible to access and participate in the arts and
culture, and increasing the diversity of the people so doing. In addition,
given the uniqueness of their contribution, supporting Gaelic arts and
culture will enable Creative Scotland to make a significant impact on
delivering the Scottish Government's national outcomes and indicators,
particularly in relation to taking pride in a strong, culturally ambitious,
and inclusive national identity and in improving people's attitude and
awareness of Scotland's reputation.

5

Powers, functions and definitions

5.1

The Bòrd considers the powers and functions proposed for Creative
Scotland to be appropriate to the task the Scottish government
envisages for the new body.

5.2

While warmly welcoming the general provisions of the Bill, the Bòrd
notes that the Bill does not provide a definition of culture. Such a
definition which included specific reference to Gaelic would provide
absolute certainty about Creative Scotland's responsibility to promote
Gaelic artistic and cultural development.

5.3

The Bòrd will encourage the Scottish Government to include the ability
to speak Gaelic and/or have an understanding of Gaelic artistic and
cultural development as an essential or desirable criterion in the person
specifications used for appointments to the board of Creative Scotland.
Similarly, the Bòrd will work with the relevant bodies to consider how
the undertaking of the European Charter for Regional or Minority
Languages in which the Scottish Government is committed to
implementing in relation to Gaelic – "to promote measures to ensure
that the bodies responsible for organising or supporting cultural
activities have at their disposal staff who have a full command of the
regional or minority language and sound" – can best be given effect.
The Bòrd will also work with the Creative Scotland Transition Team to
ensure that, when Creative Scotland is established, the opportunity is
taken to integrate Gaelic into the new corporate identity, signage,
services and policy of the body.

6.

Proposed amendments

6.1

Consistent with our general comments above, we would propose that
the following amendments to the Bill be considered:
•

In Part 3, 26 (1) “… known as Creative Scotland”, we would
propose the addition of “and/or its Gaelic equivalent Alba
Chruthachail”.
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•

•

•
•

7

In Part 3, 27 (2) “who access and participate in the arts and
culture”, we would propose the addition of “and having regard to
provisions for, and definition of, Gaelic Culture as set out in the
Gaelic Language (Scotland) Act 2005.”
In Part 3, 28 (4) “as the Scottish Ministers may determine” we
would propose the addition of “and have regard to provisions for,
and definitions of, Gaelic Culture as set out in the Gaelic Language
(Scotland) Act 2005.”
In Schedule 5, 2 (1) we would propose the addition of a sub-clause
(c) “at least one member should be a speaker of the Gaelic
language as used in Scotland.”
In Schedule 5, 10 (2) we would propose the addition of a subclause (k) “do so with regard to the Gaelic language as an official
language of Scotland commanding equal respect to the English
language.”

Bòrd na Gàidhlig's views on the two specific questions posed in
the Scottish Parliament call for evidence.
How helpful do you find the policy memorandum and financial
memorandum accompanied the Bill?

7.1

The Bòrd is content that the policy memorandum and the financial
memorandum provide sufficient information to understand the policy
rationale underlying the provisions of the Bill, and the financial
consequences of the establishment of the new body
Do you have any comments on the consultation the Scottish
Government carried out prior to the introduction of the Bill?
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7.2

The Bòrd believes that, while it would have been open to the new
administration to consult on a draft of the Creative Scotland Bill,
sufficient consultation had already been carried out on the relevant
policy issues in relation to the draft Culture (Scotland) Bill. It is clear
that some elements of the Bill, such as in relation to the powers of
direction which Ministers will have over Creative Scotland, had been
amended as a direct response to the views expressed in that
consultation. Where the Scottish Government has chosen not to amend
the Bill in response to views expressed in the consultation, such as in
reserving places on the Creative Scotland board for specific sectors of
society or in providing a definition of culture on the face of the Bill, an
explanation has been provided for why that is the case.

8

Conclusion

8.1

The Bòrd welcomes the opportunity to respond to the Public Services
Reform (Scotland) Bill and we hope the Education, Lifelong Learning
and Culture committee will consider the above points.

8.2

The Bòrd welcomes the principles underpinning this Bill and sees great
potential in this legislation for the future development of the Gaelic Arts.

8.3

The Bòrd believes that a definition of “arts and culture”, incorporating a
reference to Gaelic, would strengthen the Bill by making clear Creative
Scotland’s responsibilities to Gaelic arts and culture.

8.4

Bòrd na Gàidhlig would be happy to offer further evidence as required.
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SUBMISSION FROM THE BRITISH MEDICAL ASSOCIATION SCOTLAND
Public Services Reform (Scotland) Bill
1. BMA Scotland is grateful for the opportunity to comment on the Public
Services Reform (Scotland) Bill. This Bill is very broad in nature, seeking to
address a number of important themes. In our response we will focus our
comments on Part 6 only. A separate response has been sent to the Health
and Sport Committee regarding Parts 4 and 5.
2. The BMA supports the attempt to promote high quality services and
improve services and welcomes attempts to protect and enhance the safety
and wellbeing of people who use the services in both the NHS and
independent healthcare services.
Part 6: Scrutiny
3. The medical profession is dedicated to the safety and wellbeing of the
public and is fully supportive of the introduction of measures that improve
services for children, vulnerable and old people.
4. While BMA Scotland is supportive of improvements to child protection
services we raised substantial concerns regarding the patient’s right to
confidentiality and the duty of a medical professional preceding the
introduction of the Joint Inspection of Children’s Services and Inspection of
Social Work Services (Scotland) Act 2006. Our arguments sought to protect
the doctor-patient relationship which is founded on the basis of trust.
5. Confidentiality of personal health information is the cornerstone of the
patient/doctor relationship. Patients need to be reassured that their health
information, which they share in confidence with a doctor, will be treated
confidentially otherwise they may feel unable to trust and seek help from
healthcare professionals.
6. It is important to understand that doctors have an obligation to report
suspected cases of child abuse. It is established and accepted practice that
where a doctor suspects a child is being abused that information is shared
between relevant professionals, including social work and education
departments.
7. The original 2006 Act enables joint inspection teams to review child
protection measures and children’s services in local authority areas. The
inspectorate operates on a basis of ‘implied consent’ to access children’s
confidential and medical records retrospectively – enabling them to do so
without the knowledge or consent of the individual. The Public Services
Reform (Scotland) Bill seeks to extend joint inspections to children’s services
generally and “such other services as the Scottish Ministers may specify in
respect of which such persons or bodies have inspection functions”.
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8. The BMA remains deeply concerned that this legislation enables access
to patient identifiable data without the knowledge, consent or authorisation of
the patient. We believe this could have a worrying influence on whether
patients consult with their doctor, especially when they are at their most
vulnerable.
9. We suggest there are two fundamental questions that need to be
answered regarding joint inspections:
•
•

Is implied consent essential to the purposes of joint inspections?
Is the loss of patient confidentiality acceptable to ensure joint
inspections can take place?

10. We believe that alternative approaches such as seeking patient consent
or the use of anonymised information, both commonly used in the NHS, would
be largely sufficient for inspecting children’s services and any other services
specified by Scottish Ministers. Patient confidentiality should be maintained
wherever possible and access to patient information without the consent or
knowledge of a patient should be used only as a last resort.
11. It is our view that general powers allowing patient information to be
disclosed in the absence of consent and the resulting loss of patient
confidentiality is too great a cost for establishing joint inspections. A balance
must be found between maintaining patient confidentiality and allowing joint
inspection.
12. The repeal of the Joint Inspections legislation provides the Scottish
Parliament with the opportunity to reconsider this important issue. It is our
understanding that there remains a considerable effort to produce regulations
and code of practices for joint inspections. We would certainly wish to be
involved in any future work on this matter.
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SUBMISSION FROM ELIZABETH BURNS
Public Services Reform (Scotland) Bill
The Historic Environment Advisory Council for Scotland (HEACS)
1. HEACS was the advisory Non-Departmental Public Body which provided
Scottish Ministers with strategic advice on issues affecting the historic
environment (comprising features of historical, archaeological and
architectural interest). It was established in 2003 and its abolition announced
in 2008. HEACS agreed to a request from the Minister to continue until the
completion of its work programme and ceased to operate on 31 May 2009. It
currently has no members.
Background to establishment of HEACS
2. During the passage of the Public Appointments and Public Bodies etc
(Scotland) Bill, strong concerns were expressed by the Education, Culture
and Sport Committee and by the historic environment sector over the abolition
of the Ancient Monuments Board for Scotland and the Historic Buildings
Council for Scotland. Scottish Ministers accepted that they should have a
source of independent and external advice available to them and decided to
establish a new advisory body.
3. HEACS was established to provide advice on issues affecting the historic
environment and how the functions of Scottish Ministers in relation to the
historic environment might be exercised effectively. It could provide advice to
Ministers both when requested or when it chose to do so. It was charged by
Ministers to provide strategic advice and not to become involved in casework
in the way that its predecessor bodies did.
Aims and objectives of HEACS
4. HEACS was charged by Scottish Ministers with providing informed and
independent advice on:
•
•
•
•
•

the state of the historic environment;
how the historic environment is identified and protected;
how the historic environment is presented and promoted to foster public
understanding, enjoyment and support;
how the historic environment contributes to the wider context: for instance,
education, the economy, tourism, arts and culture, leisure and the
promotion of social justice; and
how an adequate supply of skills, materials, and resources is ensured to
safeguard the historic environment for future generations.

5. At its inception HEACS set the following aims:
•
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to offer independent, sound and well-informed advice to Scottish Ministers;

•
•
•
•
•

to identify and develop its own wider agenda of strategic issues and topics
on which it may also prepare and offer advice;
to work in ways which recognise and involve key stakeholders as part of a
commitment to openness;
to develop effective communications;
to work within recognised good practice frameworks; and
to be an effective advocate for Scotland’s historic environment.

Achievements of HEACS
6. In its relatively short life, HEACS produced nine reports on major strategic
issues. Each was the result of detailed and thorough investigation, and was
generally regarded as being of high quality. Seven research reports were
commissioned relating to the key issues. The overall approach taken by
HEACS paralleled the drive within government for evidence-based policy
making.
7. The nine major issues were:
•
•
•
•
•
•
•
•
•

the need to review heritage protection legislation in Scotland;
the need for a “heritage audit” in Scotland;
the role of local authorities in conserving the historic environment;
the availability of traditional materials and professional and craft skills;
the criteria for taking historic properties into state care;
the economic impact of the historic environment;
the infrastructure of the historic environment as it related to the voluntary
sector, professional associations and private sector organisations;
the conservation of Scotland’s ecclesiastical heritage in a time of
demographic change; and
strategies for attracting young adults to get engaged in protecting,
conserving, understanding and enjoying the historic environment.

8. In addition, HEACS responded to a considerable variety of consultative
papers. It undertook study tours, engaged with the wide range of specialist
and expert bodies, and met with people involved with the historic environment
at the local level throughout Scotland, including local authority and voluntary
sector representatives.
Qualities of HEACS
9. The essential qualities of HEACS included:
•
•

its independence. HEACS enjoyed considerable freedom and was allowed
to set its own ways of working. The status of being a statutory rather than
a voluntary body was an important contributor to its success;
the breadth of its membership which comprised a wide range of people
with experience in planning, policy, community delivery and technical skills
from outside and beyond those in Historic Scotland. HEACS thus had the
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•

•
•
•
•
•

capacity to consider linkages and collaborations at all sorts of levels and to
think outside the box;
the high level of interest and commitment by Council members. A
conservative estimate suggests that the free consultancy given by council
members was worth in excess of £1 million. From this point of view,
HEACS represented exceptional value for money. This input will effectively
be lost to the sector;
a willingness to consult and listen widely to the views of the sector;
a high level of trust by the sector demonstrated by the commitment of the
wide range of individuals and representatives who worked with HEACS;
a remit which allowed it to act as a think-tank type body not preoccupied
with operational matters;
resources to consult widely and most importantly to commission original
research; and
a capacity and a willingness to explore issues in a way which would not
have been possible for the Government itself.

Limitations of Historic Scotland
10. The Policy Memorandum of the Bill states that the key driver behind the
dissolution of HEACS is duplication with Historic Scotland which can provide
Ministers with expert advice on Scotland’s historic environment.
11. Historic Scotland is an agency of the Scottish Government and may
provide advice to Scottish Ministers as any directorate of the Scottish
Government does. However, it cannot provide Ministers with independent
advice. In that very basic sense, there is no duplication or overlap between
HEACS and Historic Scotland.
12. Independent advice is a cornerstone of better informed decision-making.
However, the ability to undertake independent and creative thinking requires
certain freedoms of both thought and action which are not, it may be
suggested, characteristics of Government departments and agencies. They
are not generally in a position to consider strategic issues (often wide-ranging
and long-term) much as they might like or indeed ought to. They tend to have
a vested interest in serving the status quo. There is a real need in any area of
government to challenge the power and control over policy making exercised
knowingly or unknowingly by civil servants.
13. Historic Scotland has been perceived on occasions as being preoccupied
with those parts of the historic environment that were designated and over
which it has a statutory duty, sometimes to the detriment of the wider historic
environment. This responsibility compromises the agency in a way that an
independent body need not be.
14. It is claimed that Historic Scotland has so far increased its capacity for
policy making and undertaking consultation that a separate source of
independent advice is unnecessary. The first claim is questionable,
particularly as Historic Scotland has yet to develop a research capability.
Attempting to fill the gap left by HEACS is not about increasing stakeholder
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engagement by Historic Scotland. While this may be welcomed, it must
always be borne in mind that advice obtained in this way is mediated by
Historic Scotland. There is a risk that such advice lacks transparency: it
cannot be viewed as independent.
15. It has also been suggested that Historic Scotland’s Non Executive
Directors can provide independent advice to Scottish Ministers. This mistakes
their role which is to challenge and support the senior management of Historic
Scotland.
Comparisons with other sectors
16. It has been suggested that other sectors do not have an advisory NDPB.
Many sectors, however, contain an executive NDPB, one step removed from
Government, rather than an agency. Some sectors are represented by strong
voluntary and/or professional or trade organisations. The natural environment
sector not only has an executive NDPB, Scottish Natural Heritage, but also
has a well resourced, confident and effective voluntary sector.
The historic environment sector
17. Given the demise of HEACS, it is really for the historic environment sector
to provide independent advice to the Minister. Such advice should be
formulated and submitted direct to the Minister and not mediated by Historic
Scotland.
18. However, at the present time, it may be doubted whether the historic
environment sector has the necessary capacity and resources. The sector is
fragmented with no real co-ordinating presence. It is not at yet in a position to
undertake strategic policy thinking.
19. Voluntary organisations, in particular, currently find it difficult to cope with
the amount of consultation emanating from government. There is, as HEACS
discovered, not only a recurrent lack of baseline data but a challenging need
to extract relevant information from a very diverse body of material. Research
is crucial to providing the necessary evidence and yet it must be doubtful
whether the sector has the capacity to commission research on a meaningful
scale.
20. As yet a mature relationship has not developed between Historic Scotland
and the sector which would allow the sector to put forward views which
challenge government without fear of recrimination.
21. It was with some of these considerations in mind that HEACS
recommended to Scottish Ministers the establishment of a national
intermediary body which could champion the historic environment on behalf of
a variety of interests, not only to Government, but also to a much wider
audience.
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22. A voice is required which can provide advice direct to Ministers and can
complement and/or challenge Historic Scotland and act as an effective
counterweight to the agency. Whatever way this is taken forward by Ministers
and the historic environment sector, it requires to be properly resourced.
Financial implications of the abolition of HEACS
23. It is difficult to understand the best estimated savings set out in the
Financial Memorandum to the Bill. It might be considered debatable whether
the abolition of HEACS will produce savings in staff costs when the staff
which were employed by Historic Scotland in the first place will merely be
redeployed within the agency. By way of contrast, it is fairly claimed that the
abolition of the Scottish Records Advisory Council will not produce any staff
savings as the work will be undertaken by the National Archives.
24. To claim that streamlined processes will create a saving in 2010-11 of
£100,000 is questionable. Whatever means is adopted to fill the gap left by
HEACS there will be financial implications as a significant amount of the work
is not being done at the moment. For instance, increased stakeholder
engagement on the part of Historic Scotland will not be cost-neutral.
Furthermore, as HEACS discovered, research is necessary to produce the
essential information required for the formulation of strategic policy advice.
This will impose a financial burden either on Historic Scotland or the historic
environment voluntary sector which is largely funded by Historic Scotland.
Conclusion
25. While there may be general arguments in favour of simplification there is
concern that the abolition of HEACS will leave a gap. Contrary to the claims of
the Scottish Government, there is no duplication or overlap between HEACS
and Historic Scotland. Historic Scotland does provide Ministers with advice
but that advice is not independent or strategic. The question of checks and
balances in the system remains. The historic environment sector as presently
configured does not have the capacity or resources to provide strategic
advice. The sector must be strengthened. It was in this context that HEACS
suggested the establishment of a national infrastructure body.
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SUBMISSION FROM THE CARE COMMISSION
Public Services Reform (Scotland) Bill
Introduction
1. The Care Commission supports the Scottish Government’s overall policy
objectives as long as:
•
•
•

scrutiny continues to provide safeguards, especially for adults and
children who do not have a strong voice
scrutiny bodies remain independent from those being scrutinised
and from Government.
scrutiny is delivered in a way that delivers good value for money.

2. It is recognised that one of the Scottish Government’s intentions is that
scrutiny burdens should be minimised. However, we think that the slogan
“burden of regulation” may have been accepted too readily. It should be
recognised that what is perceived as a burden imposed by external scrutiny
bodies is in fact, in the case of the Care Commission, an independent risk
based and proportionate examination of things that good service providers do
anyway and something that poor providers should be doing if they wish to
improve.
3. Another intention behind the Bill is for delivery bodies to demonstrate that
their self evaluation is leading to continuous improvement and for scrutiny
bodies to introduce more proportionate and risk-based approaches to scrutiny
using self evaluation as a starting point.
4. It is vital that the drive to more self evaluation should not be at the cost of
protection of vulnerable children and adults. Therefore it is important to retain
external validation of self evaluation by scrutiny bodies.
5. The Care Commission’s own grading system uses the care providers’
self-assessment as its starting point but also recognises the importance of
external validation of the self-assessment with good evidence especially
evidence directly from unbiased sources, including samples of service users
and carers.
Comments on the general principles of the Bill
6. The Care Commission supports the general principles of the Bill as long
as public assurance and public protection is maintained, if not enhanced,
service improvements continue to be driven upwards and that the changes
proposed continue to constitute good value for public money.
7. It will be important to ensure that these changes result in added value and
are not just seen as bringing together different scrutiny bodies which then
continue to work in their own areas of interest. It would therefore be helpful if
the Scottish Government set out its intentions about how it would evaluate the
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benefits of the new arrangements, particularly for people who use care
services and their carers.
The establishment of Social Care and Social Work Improvement
Scotland (SCSWIS), which would replace the current Social Work
Inspection Agency and Scottish Commission for the Regulation of Care,
and the repeal of the Joint Inspection of Children’s Services and
Inspection of Social Work Services (Scotland) Act 2006.
8. The Care Commission believes that amalgamation of the Care
Commission’s regulation of social care services at a service unit level, the
inspection of integrated children’s services and child protection, along with
performance inspection of social work services will not only create a more
cohesive scrutiny system but also has great potential for providing added
value.
9. In particular there is huge potential for a more effective examination of the
whole system, from assessment of individual need, through planning,
commissioning, contracting and care management to delivery of social care
and social work services for specific client groups and individual people who
use care services and their carers.
10. Therefore, it is important that there is a proper alignment between HIS,
SCSWIS and HMIE and the development of integrated working needs to
extend beyond these three bodies to other scrutiny bodies.
11. In this respect, it will be important to build on the collaborative working
already undertaken by the current scrutiny bodies (for example in the work on
integrated inspections undertaken by the Care Commission and HMIE, the
work on child protection and multi-agency inspections).
12. Integrated expertise has been developed, by the Care Commission and
HMIE, as part of the integrated inspection regime for care and education
services. Similarly, this has been increased, involving a wider number of
scrutiny bodies, through the joint work on child protection. The changes to the
scrutiny landscape provide us with an opportunity to develop this further as
the new bodies will be able to make best use of the enriched mix of
professional skills and experience they will have. When regulating children’s
services, it will be a huge advantage to have the appropriate specialist
professional expertise readily available to inform assessment of good
practice.
13. It will also be important to build on the work being co-ordinated by Audit
Scotland, on behalf of the Accounts Commission, on the development and
implementation of shared corporate self-evaluation and scrutiny risk
assessment and the joining up of scrutiny schedules.
14. It will be essential for SCSWIS to retain, or have adequate and flexible
access to, health expertise as the Care Commission has been able to look at
how care services are meeting the healthcare needs of their users (children
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and adults) as required by the National Care Standards. This function will
need to continue in the new body.
15. One of the specific sections of the Bill that may be of particular interest to
the Committee is Part 4 – Section 45 and Part 5 Section 10K –
Inspections: authorised persons – Currently Care Commission Officers (as
authorised persons) are within the scope of the SSSC workforce register. It is
not clear whether SCSWIS inspectors will also be required to register with the
SSSC and if so whether the current qualification requirements will also apply
to all of SCSWIS inspectors.
16. Part 6 – Scrutiny: User Focus - We have recently written to the Cabinet
Secretary for Finance and Sustainable Growth, outlining our progress in
respect of the recommendations made by the Scrutiny Improvement Team’s
User Focus Action Group and a copy of this response has been included as
an appendix. We believe that the good practice reflected in our current
arrangements and which we have outlined in this response should be
extended across all scrutiny bodies and that the duty outlined in Part 6 will go
a long way to facilitating this approach.
17. Another area which may be of particular interest to the Committee relates
to the Scottish Social Services Council (SSSC) - There is little reference in
the Bill to the Care Commission’s current collaborative work with the Scottish
Social Services Council (SSSC). Currently, the Care Commission has a duty
to take in to account the codes of practice issued by the SSSC, which is
reflected in the draft Bill. However, we also understand that the SSSC has
asked for a specific duty to be placed on SCSWIS to enforce the code of
practice for employers of social service workers. We would support this as the
quality of care services is dependent on having good quality staff and the
quality of staff is dependent on the manner in which workers are supported,
developed and managed by employers.
18. Currently, the Care Commission also plays a significant part in supporting
the SSSC’s functions through enforcement activities (for example in areas
related to registration of the workforce). It will be important to ensure that
SCSWIS is also able to carry on with this activity.
19. Currently the Care Commission provides information to the SSSC on the
social care workforce. However, there are limits to the information the Care
Commission can collect and this has limited how helpful this is in supporting
workforce planning. As this type of data will continue to be vital to support
employers in planning for the workforce needed to meet increased demand
for social services and in respect of planning changes in the delivery of social
services, it would be helpful if SCSWIS was given the necessary powers to
collect and share this type of information.
20. There appears to be no recognition within the Bill of the current
arrangements the Care Commission and the SSSC have for shared service
provision and co-location. We assume that the Scottish Government would
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want these arrangements to continue, in some form or other, and the
implications of this need to be taken in to account.
21. Another aspect of our relationship with SSSC is the fact that the Convener
of the Care Commission is on the Board of SSSC and the SSSC Convener is
on the Care Commission’s Board and this works to the mutual advantage of
the two bodies. While the Bill has provision for the Convener of SSSC to be
on the SCSWIS Board there does not appear to be an obligation for the
SCSWIS Convener to be on the Board of the SSSC. The current requirement
is set out in secondary legislation (regulations) and it would be helpful if the
Scottish Government could confirm whether it intended to retain this
requirement in regulations.
How helpful do you find the relevant aspects of the policy memorandum
and financial memorandum accompanying the Bill?
22. The Care Commission has already raised a number of questions
regarding the financial memorandum accompanying the Bill and these have
also been raised in our evidence to the Finance Committee. A copy of this
evidence can be provided if the Education, Lifelong Learning and Culture
Committee members would wish.
Do you have any comments on the relevant consultation the Scottish
Government carried out prior to the introduction of the Bill?
23. The Care Commission has participated fully in the work of the Scrutiny
Bodies Project, through membership of the task groups, individual meetings
on specific issues and through the secondment of key members of the Care
Commission in to the Scrutiny Bodies Project.
24. Local Authorities and Health bodies have also had a high level of
involvement. However, there has been more limited involvement of the private
and voluntary sector care providers although the Scrutiny Bodies Project have
recently established more contact with umbrella organisations representing
these sectors.


986

SUBMISSION FROM CARERS SCOTLAND
Public Services Reform (Scotland) Bill
1. We are delighted to have the opportunity to contribute to this important Bill.
Carers Scotland is a campaigning charity working with and for unpaid carers.
Carers provide unpaid care by looking after an ill, frail or disabled family member,
friend or partner.
2. Many of the issues highlighted in the Bill will have a direct impact on carers.
There are 660,000 carers in Scotland, 1 in 8 of the Scottish population. 374,800 of
carers are of working age 1 . 110,000 carers provide 50 or more hours of care each
week. 178,000 people become carers every year. Carers save the Scottish
economy an estimated £7.6billion each year 2 .
3. Three out of five people in Scotland will become carers at some point in their
lives 3 and it is estimated that, as a result of demographic change, there will be 1
million carers in Scotland by 2037. Caring is an issue that will affect most of the
Scottish population.
4. Carers give so much so society, yet as a consequence of caring, they
experience ill health, poverty and discrimination. Our proposals if implemented and
the effective inspection and improvement of services in Scotland have the
potential to have a profound impact on the lives of carers, reducing the negative
effects they experience.
Public Services Reform (Scotland) Bill
5. Carers Scotland’s response does not include all questions highlighted but
focuses on the value of the bill, issues around Part 6 (scrutiny) and Parts 4 and 5.
6. We believe that despite the current financial climate there is value in pursuing
this Bill and the wider public services reform programme. The value of ensuring
that services are of good quality, that they provide good outcomes for service
users and unpaid carers and that services providers are encouraged to focus on
continuous improvement cannot be underestimated and is not solely dependent on
finances.
7. This reflects the view of carers in a range of research. Most recently Audit
Scotland 4 reported that service users and carers reported that mental health
services were not delivered to a consistent standard and earlier research in 2007
found that a third of carers felt that services were not reliable, nearly half felt they
were not flexible or sensitive to their needs. 5 Carers reported that some services,
1

Census 2001
Valuing Carers, Carers UK, 2007
3
It Could Be You, Carers UK, 2002
4
Overview of mental health services, Report supplement: Carers and service users views Audit
Scotland, May 2009
5
Carers, Employment and Services in Scotland: focus on East Ayrshire, Falkirk and Highland,
Carers UK 2007
2
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for example, respite and short break services had a negative effective or no
beneficial effect. 6
8. The simplification of public bodies has much to recommend it. Carers and
service users will have more clarity about which body has responsibility for
inspecting and improving services that they use. However, it is critical that in
seeking to harmonise and rationalize the conflicting demands on service providers
from the inspection processes that the good practice developed by the different
agencies is not diluted. Moreover, we would note that it is essential that there are
clear routes of communication between the Social Care and Social Work
Improvement Scotland and Health Improvement Scotland. Carers and the people
they care for often utilise a range of health and social care services which often
overlap and it is essential that there is clear information and communication on
who retains responsibility in the event of issues arising.
Part 4 – Social Care and Social Work Scrutiny and Improvement
Establishment of Social Care and Social Work Improvement Scotland
(SCSWIS)
9. Carers Scotland welcomes the duty upon this body to continue to provide
information to public on quality of care services (41(1)) and its advisory role. We
believe it will be beneficial to carers for SCSWIS to have its specific duty to
provide advice to people or groups representing those who use care services or
those who care for those who use care services. It is essential that carers have a
clear route for to obtain information (41(3)) and that there is public dissemination
of information to raise awareness of the work of SCSWIS and the quality of care
services in Scotland. Research continues to highlight the need for better
information to help people access the services they need. 7
10. However, we have concerns around point 41(4) stating that a fee may be
charged to service users or carers who have requested advice. We know from the
evidence of research that carers face poverty, inequality and deprivation as a
direct consequence of their caring role. Recent research 8 has identified that three
out of four carers are significantly worse off as a result of caring, rising to four out
of five amongst those aged 45-54. This is exacerbated by the extra costs of
disability, including heating costs and service charges, with more than half of
carers subsidising the costs of the disability of the person they care for because of
inadequate disability benefit. Carers Scotland believes that paying for essential
information can be a strong disincentive to carers and those they care in seeking
advice, support and in finding information on the right service for them.
11. Carers Scotland welcomes the clear focus on evaluating the effectiveness of
services and that continuous improvement is encouraged. We warmly welcome
the proposal to continue to ensure that service users and carers are involved in
the process of inspection. The evidence from our partnership with the Social Work
6

Supported to Care, Princess Royal Trust for Carers and Crossroads Caring Scotland, Glasgow
Caledonian University 2007
7
Overview of mental health services, Report supplement: Carers and service users views Audit
Scotland, May 2009
8
Real Change not Short Change, Carers UK, 2007
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Inspection Agency suggests that the involvement of carers as lay inspections in
the inspection of social work services has been both positive and productive.
However, given the fact that it is estimated there will be 1 million carers by 2037,
we would prefer that there be included a statutory duty to involve carers in this
way. However, minimally agencies should be required to give good reasons for not
involving carers. The presumption should be that they will be involved.
(Inspections (4 43 (2))
12. Whilst supporting the SCSWIS aim to provide clear public information, we
believe that inspection information should be made available online. However,
Carers Scotland would prefer a statutory duty for service users and their carers be
informed if an improvement notice is issued to the service which they use.
(Improvement Notices (51))
13. Furthermore, Carers Scotland welcomes clear information on SCSWIS
requirement to have a clear procedure and publicity protocols for carers and those
using services to make complaints. However, we would like to see the requirement
on statutory service providers to have their own complaint procedure, extended to
all service providers. If non-statutory bodies do not have a complaint procedure,
carers and service users have no clear route to resolving difficulties or issues.
The increasing use of direct payments makes this all the more important.
(Complaints (64))
14. Enabling carers and those they care for to have the information they need to
make informed choices about the services which they use are essential. The right
service of the right quality can enable carers to have an “ordinary life”. At present
many carers are excluded from the world of work, leisure and learning. For
example, more than half of carers providing 50 hours or more or care of work have
given up work to care with one in five reducing the hours they work as a
consequence of caring. Two out of three working age carers are not in paid work
with one if four unable to work because of their own sickness or disability. Nearly
two thirds of working age carers have no-one in their household in paid work. This
proportion increases to nearly nine out of ten where the carer is looking after their
partner. 9 This has an impact on all areas of carers’ lives including finances.
Recent research 10 found that carers in Scotland lost an average of £11,000 as a
result of caring – by giving up work, reducing hours, retiring early or as a result of
reduced career prospects. Seven out of ten carers say their caring responsibilities
affect how much they could early and one in seven say that their being a carer
reduces the earning ability of others in the household. In addition, on average,
carers retire 8 years early, missing out on years of income and pension
contributions.
Part 5 – Health Care Scrutiny and Improvement Establishment of Health
Improvement Scotland (HIS)
15. Carers Scotland welcomes the establishment of Health Improvement Scotland
and its clear focus on improvement. The principles specified in ensuring that safety
and wellbeing of those using health services is at the heart of the new body’s
9

Out of Pocket, Carers UK, 2007
Out of Pocket, Carers UK, 2007

10
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functions are very positive. We further welcome a focus on ensuring that good
practice is identified and promoted. This further supports the aim of improving
services. (10B).
16. Carers are a third more likely to be in poor health than non-carers, with this
proportion increase to twice as likely in some areas of Scotland. In a recent
research 11 , more than three-quarters of those carers questioned felt that their
health is worse as a result of the strain of caring. A large majority of carers
admitted to feeling ill, anxious or exhausted, with a staggering 95% of those
questioned saying they regularly cover up or disguise the fact that their health is
suffering in order to continue with their caring responsibilities. Worryingly, one-fifth
of these carers said they ignored feeling ill "all the time". Almost 1 in 4 carers said
they frequently feel unable to cope with their day-to-day duties due to the physical
and emotional stresses of their caring role.
17. The role of health services is critical to supporting unpaid carers in their caring
role. Effective inspection and service improvement is key to preventing ill health
amongst the caring population. The Social Work Inspection Agency model of selfevaluation provides an effective means of identifying, promoting and implementing
health improvement.
18. Carers Scotland welcomes the duty to provide information to public on the
availability and quality of services (10C3). As noted earlier, research continues to
highlight the pivotal role of information and the need for better information to
enable carers and those they care for to make informed decisions. As noted under
our comments on SCSWIS, we welcome that the body will have a specific duty to
provide this information to people or groups representing those who use health
services or those who care for those who use health services. (3) However, we
again have significant concerns that a fee may be charged to service users or
carers who have requested information (10C4). As noted earlier, we believe that
paying for essential information can be a strong disincentive to seeking advice and
support.
19. Health Improvement Scotland’s proposed focus on developing effective
standards and good outcomes is a positive aim. We welcome the requirement that
Scottish Government must consult with appropriate people and groups. However,
some clarity on those who are “appropriate” may be of assistance. We believe
however that this could be strengthened by specifically mentioning patients and
carers. (10H)
20. Welcome the clear focus on evaluating the effectiveness of services and that
continuous improvement is encouraged (10J). We believe that the modus
operandi developed by the Social Work Inspection Agency has much to
recommend it. In practice it has engaged authorities, has been generally
participative and has been effective in achieving positive changed and
improvement in service delivery and in identifying and promoting best practice.

11
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Carers can’t afford to be ill, Carers Week consortium, 2008

21. As noted earlier under our response to SCSWIS inspection reports we would
prefer ensuring that inspection reports are available online not just solely in HIS
offices. We also believe that those involved in commenting on inspections –
specifically patients and carers – should receive a copy and feedback on their
contribution in evaluating services (10M). Carers Scotland believes that service
users and their carers using the service should be informed if an improvement
notice is issued (10Q).
22. Welcome clear information on HIS requirement to have a clear procedure and
publicity protocols for carers and those using services to make complaints.
However, as noted under our response to SCSWIS, we would like to see a
requirement on services to have their own complaint procedure as part of the
process. (10Z3)
Part 6 – scrutiny
23. We welcome the clear intention of a user focus in ensuring and demonstrating
continuous improvement. We further welcome the clear requirement to involve
users in the design and delivery of scrutiny functions and that this requirement
also includes unpaid carers representing those they care for. However, we prefer
to see including an explicit statement that unpaid carers are involved. As noted
earlier, the involvement of carers as lay inspectors in the Social Work Inspection
Agency inspections and their inspection process in general offers a number of
positive outcomes that can be developed to be included in the work of Health
Improvement Scotland. (92)
24. Cooperation and communication between local authorities, health and social
services is essential to any process that aims to secure continuous improvement
and to ensure that services are responsive to carers and those they care for. (94)
25. We believe that the development of joint inspections is a sensible approach.
However, as noted earlier we would prefer to see a requirement placed to
specifically involve unpaid carers and service users. (95)
Conclusion
26. In summary, we are delighted to have the opportunity to highlight some of the
key issues faced by carers. Many issues faced by carers are interlinked and
effective inspection could have impact on more that one area of carers’ lives. We
hope that carers can be fully involved in the new scrutiny bodies. We believe that
the Social Work Inspection Agency inspection model which has proved to be a
positive one is worthy of extension.
About Carers Scotland
27. Carers Scotland is an organisation of carers fighting to end the injustice of
carer ill health, poverty and discrimination. We will not stop until people recognise
the true value of carers’ contribution to society and carers get the practical,
financial and emotional support they need. Carers Scotland is here to improve
carers’ lives.
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•

We fight for equality for carers. We want carers to have the same
rights as everyone to an ordinary life – a fair level of income, access to
support to protect their health and wellbeing and access to the world of
work, leisure and education.

•

We seek to empower carers. We want carers to be actively involved in
the design, development and delivery of services. We want carers to be
recognised and involved as key partners in the provision of care.

Carers Scotland achieves this by:
•
•
•
•
•
•
•
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campaigning for the changes that make a real difference for carers.
providing information and advice to carers about their rights and how to
get support
mobilising carers and supporters to influence decision makers.
gathering hard evidence about what needs to change.
transforming the understanding of caring so that carers are valued and
not discriminated against.
providing carer awareness training for staff in health, social care and
the voluntary sector.
promoting training for carers to maximise their skills and experience.

SUBMISSION FROM CHILDREN 1ST
Public Services Reform (Scotland) Bill
Overview of response
•
•

Children 1st comments on the general principles of the Bill;
Children 1st’s comments on the establishment of Social Care and
Social Work Improvement Scotland (SCSWIS).

Comments on the general principles of the Bill
1. The main purpose of the Bill is to—
“help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better achieve
its core functions for the benefit of the people of Scotland.”
2. Children 1st welcomes the Scottish Government’s aims to seek ways “to
deliver more effective and coordinated government that can better achieve its
core functions for the benefit of the people of Scotland”. We also support the
policy objectives of this Bill to explore opportunities for public bodies’
improvement along with possible areas where simplification measures might
help to realise those aims.
3. Children 1st does not, however, feel that the objectives of simplifying and
improving are necessarily complimentary. Regarding the proposals brought
forward in Parts 4 and 5 of this Bill, we are concerned that the pursuit of these
policy objectives has instead resulted in a hastily manufactured merger of two
new bodies rather than an effective realisation of both these objectives.
4. Children 1st is additionally concerned that the policy objectives to simplify
and improve may be designed to operate, at least at times, at cross purposes
with one another as a result of proposals introduced in Part 2, sections 20-21
of the Bill, pertaining to the Scottish Government’s order-making powers. As
an organisation that aims to promote and defend the best interests of
Scotland’s children, we cannot agree that any moves to limit consultation
opportunities with affected stakeholders can result in meaningful public
service improvements, from a stakeholder perspective.
Comments on the establishment of Social Care and Social Work
Improvement Scotland (SCSWIS).
5. Children 1st views the creation of this new scrutiny body as a potential
and welcome opportunity to reassert the importance of placing service users’
voices and experiences at the heart of any quality assurance system. This is
something Children 1st strives to do throughout our work on a daily basis.
6. From a child care and protection perspective, Children 1st believes the
proposals to establish SCSWIS represent a welcome opportunity to reduce
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inspecting activity and increase reliance on self-evaluation backed up by
proportionate inspecting as described by the new phase of HMIE Inspections.
Children 1st is pleased to note that the Bill proposes to remove some of the
barriers to joint inspection and operation making it easier for all scrutiny
bodies to cooperate and work together to inspect integrated services. We
support the intended aim of this legislation to establish a new scrutiny body
that is more flexible, with powers to develop and publish standards and
outcomes which will be instrumental toward this end. We also hope that the
new body will build on the beneficial arrangements that the existing bodies
currently have in place for involving service users and carers in their work.
7. Children 1st has some concern regarding the amount of cohesion and
integration provisioned for in the creation of SCSWIS. Our concern is that
rather than creating a cohesive system of scrutiny, the Bill’s proposals may in
fact merely have joined together the existing functions of the different social
care bodies without taking sufficient care to ensure complete and effective
integration of the bodies’ respective systems and processes. For example,
complaints can still be made about care services and about SCSWIS itself,
however, not about any other part of the system. Another example is that
enforcement powers are available to SCSWIS in respect of care services, but
not to any other part of the system, which reflects the existing situation within
the Care Commission and SWIA. As a result of the insufficient cohesion and
integration provisioned for in the creation of SCSWIS, Children 1st is left to
conclude that Parts 4 and 5 of the Bill represent more of a missed opportunity
than a plausible realisation of the Crerar Review’s five guiding principles.
8. Children 1st is also concerned that the Bill has not taken the opportunity
to expand the new body’s authority or remit to other areas of identified
concern. For example SCSWIS will have no clout in promoting good practice
or indeed insisting on improvements in commissioning and procurement
processes even where these adversely affect service users.
9. Other Children 1st recommendations regarding the establishment of
SCSWIS include the following:
•

•

•
•
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Children 1st is concerned that the proposals detailing how
inspections ought to be carried forward may risk becoming overly
preoccupied with “process”. Instead, these proposals could be
strengthened with an increased emphasis on “outcomes”.
Children 1st would welcome assurances that the new SCSWIS will
be more effective than the old bodies in terms of how relevant they
were to normal business and how supportive and sympathetic they
were in approach to their task.
Children 1st is concerned that the Bill does not extend the 'duty to
co-operate' to local authorities, which would in turn reduce the
burden of scrutiny.
Children 1st acknowledge that the efficacy of the new
arrangements will depend on how quickly the staff can adjust to
their new joint responsibilities.

SUBMISSION FROM CHILDREN IN SCOTLAND
Public Services Reform (Scotland) Bill
1. Thank you for the opportunity to submit evidence to the Education,
Lifelong Learning and Culture Committee on the above Bill. There are a few
points we would like the Committee to consider. We are confining our
comments to the proposed creation of Social Care and Social Work
Improvement Scotland.
2. Children in Scotland welcomes some rationalisation of what has become
a very cluttered regulatory landscape. We hope that a number of
improvements in policy and practice will accrue from this change.
•

There is clear demarcation of responsibility within the new
organisation, with no duplication or overlap of duties. At present,
while social work services as a whole are inspected by SWIA, parts
of that service, such as residential childcare, are also inspected by
the Care Commission. Genuine integration within and throughout
the new organisation will be needed.

•

The internal structure of the new organisation achieves both
integration of function and rationalisation of process. This should
generate cost savings.

•

The purpose and authority of the new body needs to be clearly
articulated. It will carry responsibilities for regulation, evaluation,
enforcement and quality assurance. There are potential tensions
when the same organisation is expected to effectively discharge all
these important and complex functions. For example, the support
element implicit in a service charged with improvement in practice
does not always sit easily alongside an enforcement role. The
balance of focus and priorities must be carefully considered.
Standards and guidance, and how they are to be practically
applied, must be unambiguous, outcome-focused and derived from
evidence-based best practice. It is essential to ensure consistency
of approach both nationally and across types of service.

3. The existing organisations had established systems for user involvement
in regulatory and inspection processes. We urge that good practice in this
respect is sustained and built on. In particular, the involvement of children and
young people as lay inspectors is a valuable resource. We also wish to
highlight the importance of expanding the amount of meaningful consultation
with, and involvement of, children and young people who use these services.
The new agency should employ the best available methods and approaches
specifically tailored to the children and young people who will be consulted
and involved. This requires explicit training and support for adults and young
people alike.
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4. We do not have a strong view about which agency leads on joint
inspections, particularly in relation to integrated and multi-agency services
such as child protection. We would, however, welcome reassurance that
existing expertise, and a holistic and integrated approach to children’s support
services, will not be compromised by this change.


996

SUBMISSION FROM THE CITY OF EDINBURGH COUNCIL
Public Services Reform (Scotland) Bill
Introduction
1. The City of Edinburgh Council welcomes the opportunity to submit written
evidence on the Public Services Reform (Scotland) Bill to the Education,
Lifelong Learning and Culture Committee.
General comments
Purpose of the Bill
2. The overarching purpose of the Bill to “simplify and improve the
landscape of Scottish public bodies” is welcomed.
Licensing arrangements
3. The proposed reduction in licensing burden on those applying for licences
is welcome, and has particular relevance for those taking part in the
Edinburgh Festivals. We note the potential negative impact on the income of
licensing authorities.
Establishment of Creative Scotland
Support for the concept of a single agency
4. As indicated in consultation responses to earlier proposals, the concept of
one agency supporting and developing the arts and culture in Scotland is
welcomed, as is the understanding that there should be independence of
artistic judgement.
Clarity of purpose
5. A clearer understanding of what is meant by “creative industries” would be
helpful, including examples of how they relate not just to Creative Scotland
but also other agencies such as Scottish Enterprise. The Bill should not imply
that support and encouragement depend only on whether these activities can
make a measurable economic contribution.
Governance arrangements
6. The importance of ensuring representation on the Creative Scotland
board by those with appropriate expertise in various sectors is welcomed.
However, the decision by the Scottish Government not to reserve places on
the board to represent specific key sectors is disappointing.
Funding arrangements
7. Given that Creative Scotland will
two predecessor bodies, there will
expectations will be matched with
Memorandum notes that £5m will be
support an Innovation Fund.

have new and wider functions than the
be continued concern about whether
appropriate resources. The Financial
available over 2009/10 and 2010/11 to
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8. These monies are the only additional funding, with other funding streams
being transferred from the two predecessor bodies. Since the Innovation Fund
is not scheduled to last beyond 2011, there are concerns that the Creative
Scotland budget may be inadequate to cover the very diverse areas within its
remit
9. In addition, the concerns about resources not matching expectations are
underlined when the efficiency targets which Creative Scotland will inherit
from Scottish Arts Council and Scottish Screen and the requirement to fund
pension scheme changes are taken into account.
10. Clearer definition is required about funding mechanisms. There is clearly
an expectation that one body, rather than two, will create more streamlined
business systems and processes, including grant administration systems.
However, there is no reference as to what role, if any, local authorities as
service delivery partners will have in the disbursement, monitoring and
management of Creative Scotland funding. Given that Creative Scotland and
all local authorities will be subject to on-going efficiency targets, which could
affect their joint abilities to fund third parties, Creative Scotland and each local
authority should work closely together to maximise the positive impact of their
limited funds and achieve consistent and strategic outcomes. We look forward
to seeing and commenting on detailed proposals or guidance on how these
relationships will operate.
Establishment of Social Care and Social Work Improvement Scotland
The governance landscape
11. The fundamental principles that flowed from the Crerar Review were
accepted by the Scottish Government. However, the intention to reduce the
complexity of an over-cluttered scrutiny landscape by streamlining and
reducing the numbers of inspection/regulatory bodies in Scotland appears to
have been lost in the drafting of the Bill. The original suggestion was to have
one body covering the responsibilities of the Care Commission, the Social
Work Inspection Agency, the Mental Welfare Commission and Quality
Improvement Scotland. This has been diluted in the current drafting of the Bill
so that there will only be a reduction of one from the number of original
bodies.
Governance efficiencies
12. Although clearly not referenced in the Bill, there must be an expectation
that the new arrangements will be subject to challenging efficiency targets.
The current anecdotal information is that the new arrangements "will not cost
any more" to implement. Bearing in mind the stringent efficiency savings that
local authorities are being expected to make over the next three years, the
suggestion that these arrangements will not produce equally stringent
efficiencies is unacceptable.
Funding arrangements
13. The establishment of the Care Commission was supported by a
contribution from local authorities’ GAE allocations for registration and
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inspection. Running in parallel with this Bill is the expectation that local
authorities will be responsible for improved self-evaluation arrangements. So,
in essence, the government took money from councils when they were
deemed not able to self-regulate. Now that the situation is reversed, a return
of funds would allow councils to develop effective self-evaluation mechanisms
afresh.
General principles
14. The principles set out in section 35 are welcome, covering the key areas
of safety, well-being, independence, diversity and service improvement. It is
important that these principles match those set out for Healthcare
Improvement Scotland, but there are evident differences. For example, there
is no reference to independence and diversity. Given the intention is to
simplify the governance landscape, it is important that the general principles
should match.
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SUBMISSION FROM COMMUNITY CARE PROVIDERS SCOTLAND
(CCPS)
Public Services Reform (Scotland) Bill
1. Community Care Providers Scotland (CCPS) is the national association of
social care and support service providers in the voluntary sector. Its
membership comprises 65 of Scotland’s most substantial service providers,
managing a combined total income of over £1bn and employing over 35,000
staff.
2. CCPS members provide a wide range of services currently regulated and
inspected by the Care Commission. Thirty-eight per cent of all services
registered with the Care Commission are provided by voluntary organisations.
CCPS plays a representational role on behalf of those organisations with the
commission and is (for example) a member of its External Quality and
Consistency Forum. CCPS has also worked with the Social Work Inspection
Agency (SWIA) particularly in relation to its work on good practice in the
commissioning of social care and support services.
3. The provisions in the Bill to dissolve both the Care Commission and
SWIA, and to create the new scrutiny body SCSWIS (Social Care and Social
Work Improvement Scotland) are therefore of direct and immediate interest to
CCPS and its members. This written evidence will accordingly comment
chiefly on Part 4 of the Bill (Social Care and Social Work: Scrutiny and
Improvement) and other parts of the Bill that relate directly to it.
Support for the creation of SCSWIS
4. CCPS welcomes the provisions in the Bill at Part 4 to create the new
scrutiny body SCSWIS, which will have oversight both of care and support
services (currently the responsibility of the Care Commission) and of the
functions within public authorities by which those services are commissioned
and procured and the needs of people requiring them assessed (currently the
responsibility of SWIA).
5. From the very earliest discussions about the regulation of care in the late
1990s, we have consistently advanced the view that these responsibilities
should reside in the same scrutiny body, thus enabling it to take a ‘whole
systems’ view of care and support, and to make any necessary connections
between (for example) the quality of a service, the quality of the
commissioning process related to that service, and the quality of the contract
under which the service operates; and to address shortcomings in any part of
that system. Indeed, during the passage of the Regulation of Care (Scotland)
Act 2001, we worked to amend the legislation to this effect: at that time
however, our efforts met with an almost universally hostile response. We are
pleased that government is now proposing within this Bill to create a body
which will have the potential to take precisely this approach.
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6. We also welcome the provision at section 40 that Scottish Ministers may
publish standards and outcomes that will be applicable both to care services
and, again, to the functions within public authorities by which those services
are commissioned and procured. The Committee will be aware that at
present, the national care standards only apply to care services: we support
the development of a system in which both commissioners and providers of
services are assessed and held to account for their performance against a
common and co-ordinated set of measures and standards, and we are
pleased that the Bill provides the scope for this to be introduced.
7. We further welcome the provisions of the Bill in Part 6 that relate to user
involvement and user focus. We have long advocated for a scrutiny system
that assesses service quality primarily according to the experience of the
person using that service, rather than to sets of “tick-box” regulations that
relate for example to the fabric of the building in which the service is
delivered, or to particular policies and procedures being in place. The national
care standards, and the recently-introduced gradings system operated by the
Care Commission, have made considerable advances in this respect and we
would anticipate that the Bill’s provisions in this regard will further reinforce
the importance of these developments.
8. Notwithstanding our support for the general thrust of the provisions within
the Bill, we have a number of concerns that we would want to raise with the
committee at this stage, as follows.
Differential enforcement powers of SCSWIS
9. As noted above, CCPS welcomes the bringing together of separate
scrutiny functions within SCSWIS, because the new body will no longer be
obliged, as the Care Commission presently is, to examine care services in
isolation from the other processes that take place as part of an individual’s
care “journey”, such as needs assessment, referral to a service, the
commissioning of that service, and so forth. However, contrary to various
statements in the Policy Memorandum, the Bill does not in itself create a
“cohesive scrutiny system”, since the functions that SCSWIS will assume
under the legislation in relation to care services are regulatory, with
enforcement powers; whilst the functions it will assume in relation to other
parts of the system are not regulatory, with no enforcement powers.
10. Thus if SCSWIS deems a care service to be of poor quality, it will be able
to take action using the range of powers at its disposal, including for example
the power to issue improvement notices and make specific requirements.
Ultimately, it will have the power to close down the service. If, however,
SCSWIS deems that the commissioning function is of poor quality (or the
functions of needs assessment, care management, and so on) it will have no
such powers available to it.
11. Thus the Bill brings different scrutiny functions under the one roof, but
does not in any way integrate those functions “along the whole of the relevant
care pathways” (Policy Memorandum, para 177). This is a particularly “live”
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issue at the moment: the committee will be aware that the Local Government
and Communities Committee is currently holding an inquiry into the poor
standards of care that resulted from a particular approach to service
commissioning in South Lanarkshire Council: in such a case, SCSWIS would
certainly be able to take significant enforcement action in relation to the
service, but would have no similar powers in relation to the commissioning
authority. It is our view that this is anomalous within a scrutiny system which
government claims to be “cohesive.”
12. A similar anomaly will arise in relation to Healthcare Improvement
Scotland (HIS), which will assume robust regulatory responsibilities in relation
to independent healthcare providers, with enforcement powers, yet will have
no such powers in relation to NHS facilities. The rationale for this difference in
approach is that a strong, centrally-directed performance management
system is in operation within the NHS, and that therefore enforcements
powers on the part of the scrutiny body are not necessary. This is not the
case in relation to social care and social work services. Neither is the public
likely to readily understand why enforcement powers are to be so differentially
applied across the range of public services.
Limited ability of SCSWIS to respond to complaints
13. SCSWIS will assume the existing powers of the Care Commission to
investigate complaints about care services, and about its own functions: it will
not, however, have any power to investigate complaints about any other part
of the social work system. The Care Commission has stated on a number of
occasions that many of the complaints it receives are not about the quality of
care services themselves: rather, they relate to the amount of a care service
received (e.g. people only receiving 10 hours of support a week, when they
would like more) or to another aspect of their care pathway such as their
community care assessment, or care management review.
14. The Bill does not give SCSWIS any powers to investigate or to respond to
such complaints. Again, we believe that this is anomalous within a scrutiny
system which government claims to be “cohesive”: and again, it is likely to be
a source of considerable confusion to the public if the body which has
oversight of both social care and social work services has the power to handle
complaints about some of those services, but not about others.
15. This is a further example of the way in which the Bill brings together
separate functions within the same body, but does not integrate them.
Omission of local authorities from the duty to co-operate
16. Part 6 of the Bill places a duty on all those bodies listed in Schedule 14 to
co-operate, with the intention of “reducing the burdens on local authorities
through the better planning and scheduling of service inspections.”
17. The Committee will be aware that the burden of regulation does not fall
uniquely on local authorities: indeed, local authorities now provide less than
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half the total volume of regulated care and support services in Scotland. In
respect of those services provided by voluntary sector and other independent
organisations, the burden of regulation is frequently added to by local
authorities, several of which operate quasi-regulatory processes (such as
approved provider lists and contract compliance) that closely mirror and in
some cases duplicate Care Commission activity 1 . We made this point
repeatedly during the Crerar review, but it has yet to be coherently
addressed. 2
18. The matter of co-operation between regulators and local authority
commissioners has become even more pressing in recent months as a result
of the current debate on commissioning and procurement in social care. We
are aware for example that a number of authorities have neither sought nor
consulted Care Commission information about the quality of care services
before or during service re-tendering exercises, with the result in some
instances that service contracts are removed from high-performing providers
and awarded to poorer-performing providers, without the authority taking
account of (or in some cases perhaps even being aware of) the track record
of those providers. If one of the clear remits of the new body is service
“improvement,” this situation cannot be allowed to continue. As noted above,
these matters are already the subject of an ongoing inquiry by the Local
Government and Communities Committee.
19. We therefore believe that local authorities should be included in the list of
bodies identified at Schedule 14, and made subject to the duty to co-operate.
We also believe that a duty should be placed on local authorities at section
84, to the effect that local authorities must not only ensure that the services
they commission are registered with SCSWIS; they should also have a duty
placed upon them to consult and take account of SCSWIS service inspection
reports and gradings in all service re-tendering exercises.
Registration fees
20. CCPS has consistently opposed the policy whereby the Care Commission
is financed in part or in full by fees paid by regulated service providers,
particularly where the services in question are themselves financed by the
public purse. We suggest that at a time when efficiency is at a premium, the
“cost-shunting” involved in the onward transmission of public money from
national government to local government, local government to service
provider, and service provider to regulator, represents enormous waste in the
system.
21. One of the many and varied rationales put forward by government over the
years in defence of registration fees is that they enable registered service
1

CCPS gave evidence to the Scottish Parliament Health Committee on this matter in July
2005, as part of its Care Inquiry
2
The Policy Memorandum states at para 233 that we were indeed consulted during the
Crerar review process. The review report made mention of our concerns in this regard, and
the government response undertook to address them: however this has never been done,
and the bill itself now continues to ignore this point.
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providers to assess the extent to which they get “value for money” from the
regulator. We have always believed this argument to be preposterous, since
failure to register a service with this particular regulator constitutes a criminal
offence: however it becomes even more absurd in the context of a new
scrutiny body with significantly increased functions, only one of which is
service registration.
22. We would propose that the forthcoming legislation seize the opportunity to
scrap this system, and replace it with central government funding.
23. The points above are the key issues we would wish to raise with
committee at this stage. There are a number of other matters that Committee
members may also wish to consider in relation to the Bill, as follows:
•

•

•

•
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service definitions: service providers are concerned that the care
service definitions and categories set out in the Bill may be too rigid
to accommodate recent and future developments in service design
(and funding). We have suggested to the Scottish Government’s
Bill team that the new legislation might usefully create more
flexibility here, and it is our understanding that such flexibility is
available through the ‘order-making powers’ provisions at Part 2 of
the Bill. We would be keen to have this confirmed.
service-based registration: we further suggested a reexamination of the relative value of registration by service on the
one hand, and registration or ‘licensing’ by service provider on the
other. From the point of view of our own membership, most of
whom provide a significant number of services across the country,
the latter makes much more sense, not least from the point of view
of business efficiency. Again, we understand that there will be
scope to develop this approach without amending the primary
legislation, and confirmation on this point would be welcome.
personalisation and self-directed support: Committee members
may be aware that at present, a personal assistant employed
directly by an individual to provide care and support is subject to
neither service nor workforce regulation, however an agency
providing broadly the same service to an individual is subject to
both. This anomaly is rationalised largely by the level of control that
employer status confers on an individual. As service providers
respond to the agenda around personalisation and self-directed
support, by offering choice and control to individuals which may
approach or indeed be equivalent to that of an employer, this
anomaly is likely to become more problematic. Again, we would
welcome confirmation that future developments in this regard can
be reflected in approaches to regulation without amending the
primary legislation.
Practical issues concerning transfer of responsibilities to the
new body: at Section 48, the Bill states that “a person who seeks
to provide a care service must apply to SCSWIS for registration of
the service”. Our members are working on the assumption that
their existing registrations will be ‘passported’ to the new body, and

•

that they will not need to re-apply: once again, confirmation here
would be helpful.
Name of the new body: this is a relatively minor point, but it does
occur to us to note that “SCSWIS” is perhaps not the most userfriendly name, particularly for an organisation that is to be
accessible to the public as a route for complaints. We are also
concerned that the name does not entirely successfully
communicate the importance of the regulatory or ‘watchdog’
functions of the body: there is certainly an improvement agenda to
be pursued in social care and social work, to which this new body
will doubtless have much to contribute, however in our view it is not
primarily an improvement agency, it is a scrutiny body with
significant powers relating to regulation and inspection, and this
should be reflected in its name.
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SUBMISSION FROM COSLA
Public Services Reform (Scotland) Bill
Introduction
1. The Convention of Scottish Local Authorities (COSLA) welcomes the
opportunity to provide evidence on the Public Services Reform (Scotland) Bill.
2. Proposals for better, more streamlined scrutiny, and to reduce the burden
on councils, are part of the package of measures agreed within the Concordat
between the Scottish Government and COSLA. We are ambitious about what
can be done to improve the way that scrutiny is conducted, and to ensure that
it delivers real benefits for service users and communities. In answering this
consultation, COSLA has therefore commented on both the specific
provisions of the Bill, and on the wider trajectory of this reform agenda.
Key points
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•

COSLA welcomes the broad direction of the Public Services
Reform (Scotland) Bill, and in particular the reduction in the
scrutiny landscape which we believe is a positive step towards our
overall aspiration for an absolute decrease in the volume and
burden of scrutiny on councils;

•

We consider the Bill to be a valuable and constructive endorsement
of more risk-based, proportionate scrutiny which places
accountability for service improvement with the service provider
rather than external bodies;

•

Although our preferred way forward would have been for scrutiny
bodies to focus on children’s and adult services, we agree that the
arrangements for Health Improvement Scotland and Social Care
and Social Work Improvement Scotland have potential to drive
longer term efficiencies in the costs of scrutiny bodies themselves
(for example, through better shared services and coordination).
While this might in turn reduce opportunity costs for councils by
allowing some resources to be redeployed into service delivery, we
are not yet clear whether this saving will be in the order of
magnitude that we expect;

•

We believe that scrutiny bodies will have a role in supporting
service improvement, but we do not anticipate that these become
improvement agencies in their own right;

•

We continue to pursue our longer-term ambition to extend reform
with a view to creating a single body responsible for all audit and
scrutiny, in line with the Crerar Report.

3. COSLA welcomes the engagement that has already been achieved in the
reform of scrutiny, and expects that a similar level of engagement would be
required to ensure the successful implementation of the Bill in a way in which
all stakeholders can subscribe to.
The establishment of Creative Scotland as a new arts body replacing the
Scottish Arts Council and Scottish Screen
4. We believe that it is important for Creative Scotland to fulfil its role in
leading the co-ordination of material to help partners continue to develop their
understanding of the sector and to facilitate an ongoing dialogue. However,
we also strongly believe that it is not meant to act as the lead agency.
5. It will be imperative that the new arrangements articulate fully with Single
Outcome Agreements, and strengthen rather than diminish local democracy.
This will mean that all grants or funds disbursed by Creative Scotland are
routed through Community Planning Partnerships via the Single Outcome
Agreement process. We believe that this is fundamental to ensuring that the
new arrangements fully deliver their potential impact on communities and
creative practitioners, and that this is achieved is a strategic way.
6. When established, COSLA believes that it will be imperative that Creative
Scotland is aware and supportive of the ongoing programme of changes to
the governance and operation of Business Gateway, including the
development of performance management and quality assurance frameworks.
It should also recognise the crucial role of COSLA in linking the development
of the Business Gateway to the sectoral activity co-ordinated by Creative
Scotland.
7. Therefore, it is important that Creative Scotland provide advice and
support to the Business Gateway through their relationship with COSLA. In
doing so, we believe that Creative Scotland should encourage the provision of
advice, training and materials to the Business Gateway network across
Scotland. We also believe that further services can be offered through the
partnership, including the provision of advice to other agencies, the design
and delivery of new start initiatives, the provision of mentoring services to
fledgling companies and the development and management of peer support
networks.
8. We are pleased that agreement has already been achieved for the
Minister for Culture, External Affairs and the Constitution, and Cllr McGuigan,
COSLA Spokesperson for Community Wellbeing and Safety to receive written
reports from the Creative Scotland Coordination Group every 6 months. This
will allow the Minister and Cllr McGuigan to satisfy themselves that
implementation of the Framework Agreement is producing tangible benefits
for creative practitioners and that the interaction between the partner
organisations and other bodies is working well in delivering support the sector.
9. Nonetheless, COSLA remains uncomfortable about the number of
unelected quangos in Scotland. As such, it is essential this new organisation
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operates efficiently and effectively and that it is structured in such as way as
to complement and add value to the delivery of services by local government.
Indeed, COSLA believes that there is much to be gained from ensuring that
ongoing governance is sensitive to community needs, and that the Board of
Creative Scotland should therefore include local democratic representation in
the form of an elected member from local government.
The establishment of Social Care and Social Work Improvement
Scotland (SCSWIS), which would replace the current Social Work
Inspection Agency and Scottish Commission for the Regulation of Care,
and the repeal of the Joint Inspection of Children’s Services and
Inspection of Social Work Services (Scotland) Act 2006
10. It is COSLA’s view that for the benefit of delivering shared, cross-cutting
outcomes, building on and sharing good practice, increasing efficiencies, and
reducing the burden and cost of scrutiny across the public sector equally, all
publicly-funded bodies should eventually come within the orbit of a single
scrutiny agency, in line with the Crerar Review report. Nonetheless, we accept
that the scale of the culture and organisational changes that this entails will
mean that this reform programme will require development over the longer
term.
11. We therefore support the creation of Social Care and Social Work
Improvement Scotland and Healthcare Improvement Scotland, but as a
transitional arrangement in the drive to reduce the burden of scrutiny. We
would want to emphasise, though, that our preferred interim arrangement
would have been for inspection bodies to focus on children’s and adult
services, rather than splitting them along traditional education and social work
lines. To us this seemed sensible given the prevailing policy direction of
integrating children’s services through getting it right for every child. Under our
proposal, for example, a reformed HMIE could take on the role of scrutinising
all children’s services e.g. child protection, education and child health
services. A second body would take on adult social care services and health
services. Nonetheless, we support the broad move to establish the two bodies
named above, as it is more important that the scrutiny bodies work together
effectively if they are to deliver truly integrated scrutiny.
12. However, we are clear that the overall policy objective should remain the
creation of a single body and believe that this Bill is a useful and effective
staging post for this longer term ambition. Rather than an end in itself, we
expect the Bill to increase the momentum for further incremental steps
towards this.
13. Given that the work to determine the scrutiny mechanisms for these new
bodies has not been completed, we are unable to comment on detailed
implications for local authorities. Despite that, COSLA believes that
accountability for delivering improvement rests with organisations themselves,
and that self evaluation is the mechanism by which this should happen. We
accept that councils need to demonstrate a robust performance base to
enable this and that this includes a role for scrutiny bodies, but we do not
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expect these bodies to take on a significant ‘improvement’ remit which adds
new layers of complexity to the landscape.
14. It is therefore imperative that the resulting procedures are practical and do
not introduce burdens on councils. We believe that the Bill embodies the
essence of this balance, but implementation will require ongoing engagement
to ensure that an effective balance is struck between providing independent
assurance and enabling local government to take responsibility for continuous
improvement.
15. In achieving user focus, we are anxious that the challenges of joint
working between scrutiny bodies wedded to specific ways of working are
overcome, and we seek reassurance that there is capacity and expertise to
undertake this in a way that recognises changing policy contexts. For
example, the move towards personalised care arrangements will mean that
regulation and inspection cannot only focus on the main types of care
services (in the manner of Care Commission) and that systematic inspections
(in the manner of SWIA) will need to place more emphasis on feedback from
users. Scrutiny must support not impede improvement agendas such as
better personalisation.
16. Given the work required to develop this, COSLA recommends that
detailed discussions are held between COSLA, SCSWIS, HIS, Audit Scotland,
consumer representatives and Scottish Government to identify the most
effective way to proceed.
The dissolution of the Historic Environment Advisory Council for
Scotland (HEACS) due to perceived duplication with Historic Scotland.
17. We anticipate that the change will have a neutral impact on service
delivery from a local government perspective. We generally welcome the
proposal as the start of a wider move to reducing and streamlining scrutiny,
but would reiterate that further changes will be needed to deliver our ambition
for a more far reaching impact on the delivery of local government services.
How helpful do you find the relevant aspects of the policy memorandum
and financial memorandum accompanying the Bill?
18. COSLA expects the new Health Improvement Scotland and Social Care
and Social Work Inspectorate to accord with the overall commitment to reduce
the cost of scrutiny, although we acknowledge that there will be some costs
associated with the transition arrangements. Although no specific evidence of
the projected savings for local government is provided, better coordination
and planning of scrutiny is also to be welcomed in this respect.
19. However, the cost of delivering scrutiny does not reflect the very real
costs of compliance. We believe that COSLA can work productively to fully
deliver our mutual aspiration to develop a robust self improvement culture in
local government, as the route to a significant reduction in the volume of
scrutiny, the number of scrutiny bodies, and for there to be a more
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coordinated and cohesive approach to scrutiny within the new landscape.
With councils under extreme pressure to maintain services, we do not believe
that developing scrutiny bodies should be at the expense of resources that
could be used for service delivery. Rather, we expect the Bill to deliver
significant cost and productivity savings.
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SUBMISSION FROM CREATIVE SCOTLAND
Public Services Reform (Scotland) Bill
1. Thank you for inviting us to respond to the above consultation on the
Public Services Reform (Scotland) Bill.
2. In December 2008 the Scottish Government set up a publicly owned
Limited Company, Creative Scotland 2009 Limited, under the chairmanship of
Ewan Brown, to prepare for a new Non-Departmental Public Body, Creative
Scotland, to be constituted when the Scottish Parliament approves the
necessary legislation.
3. Creative Scotland 2009 Ltd is operationally independent but takes its
direction from the Culture Minister and is accountable to the Minister. We
have been given responsibility for all the practical transition arrangements,
including staffing, systems and processes.
4. Our board comprises Ewan Brown, chair; two experienced business
people (Chris Masters and Peter Cabrelli); two prominent practitioners
(Sheena McDonald and Phil Cunningham) and Richard Holloway, who is chair
of the joint board of Scottish Arts Council and Scottish Screen.
5. We have one employee, Richard Smith, who is our Implementation
Director; and he is working with the management and staff of the Scottish Arts
Council and Scottish Screen to set up the new organisation and its new
processes, structure and support functions.
6. At the end of March 2009, we agreed an implementation plan and
timetable with the Minister. The timetable covers the four quarters to 31 March
2010 – and we are reporting progress to him on a quarterly basis. Our first
report confirmed that we had engaged the enthusiasm of the staffs of Scottish
Arts Council and Scottish Screen for the new body and given the necessary
momentum to the organisational restructuring that will take place in the
months ahead. We are pleased to report that the Minister was very satisfied
with the progress made so far and we are grateful for his ongoing confidence
and support.
7. As detailed in a statement by the Minister to Parliament 2nd April 2009,
the role of Government is to set the overall context within which arts and
culture can thrive in Scotland. The Minister said that, for him, a successful
context meant four things:
•

Encouraging and sustaining artists and creators of all kinds.

•

Ensuring their work is accessible to all.

•

Ensuring that as many people as possible can participate in creative
activities.
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•

Extending and increasing the wider benefits of arts and culture,
including their contribution to the promotion and development of our
unique national culture and its place in the wider international sphere.

8. In the achievement of the above context, Creative Scotland has the
general functions of:
•

Identifying, supporting and developing quality and excellence in the
arts and culture from those engaged in artistic and other creative
endeavours;

•

Promoting understanding, appreciation and enjoyment of the arts and
culture;

•

Encouraging as many people as possible to access and participate in
the arts and culture;

•

Realising, as far as reasonably practicable to do so, the value and
benefits (in particular, the national and international value and
benefits) of the arts and culture;

•

Encouraging and supporting artistic and other creative endeavours
which contribute to an understanding of Scotland’s national culture
and;

•

Promoting and supporting industries and other commercial activity the
primary focus of which is the application of creative skills..

9. Ministers have taken the opportunity to recognise the importance to
Scotland and Scotland’s society of the whole creative sector by embracing its
interests in a single body and putting practitioners at the centre. This means
that:
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•

Because of its resources and remit, Creative Scotland will have greater
capacity and greater capability than the Scottish Arts Council and
Scottish Screen have currently.

•

Creative Scotland will engage with a wider range of artistic and creative
activity and people than the sectors supported by the two organisations
combined. This is a direct response to the changes to the world in
which Creative Scotland will operate.

•

As a new single body, Creative Scotland will champion and be an
advocate for all the arts and creative industries and for creativity in and
for Scotland.

•

Creative Scotland’s operating model, activities and style will build on
some aspects of both Scottish Arts Council and Scottish Screen, but

largely will be a new one, designed specifically to meet its new role and
remit.
•

Creative Scotland will not be afraid to be bold, to be radical or to be
experimental. There is a widespread recognition that it must inspire,
challenge and lead by example.

•

Creative Scotland will place a premium on artistic quality. There must
always be a place for the excellent and the exciting – even where it is
not matched to the commercial; and

•

By developing new forms of partnership with other agencies and new
financing opportunities, and through its streamlined business model,
Creative Scotland will achieve much more co-ordinated support for
Scotland’s creative talent.

10. The Board of Creative Scotland 2009 Ltd, working through our
Implementation Director and with the Joint-Board and staff of the Scottish Arts
Council and Scottish Screen, are determined to design and build a new
organisation capable of delivering the ambition of the Government and the
artistic community in Scotland. The new organisation has to build on the
successes and strengths of its predecessors and to fully utilise the expertise
of the staff transferring from the Scottish Arts Council and Scottish Screen.
However, the new organisation must also develop new structures and
processes that are appropriate to the new remit. It also has to build a new
working culture that inspires, supports and develops all its staff. That
challenge is considerable but we are confident that it can and will be met.
11. We are convinced that what we are putting in place will also lead to a
simpler, more direct and more effective routes for practitioners to advice,
support and funding. These routes will be delivered by a range of
organisations working together in effective partnerships with practitioner
involvement at the centre. Creative Scotland will lead the co-ordination of this
activity and will make sure that practitioners are fully engaged. It will be
through this new empowerment and enhanced ability to co-ordinate
development across agencies and Government directorates, that the added
value of Creative Scotland will be demonstrated.
12. In his statement on the 2nd April, the Culture Minister also confirmed that
that the cost of setting up Creative Scotland will not come from frontline grants
to artists – either existing grants administered by the Scottish Arts Council and
Scottish Screen, or new initiatives. The Minister published a breakdown of the
total cost of the transition to Creative Scotland. We are pleased to advise the
Committee that we remain firmly on course to deliver the new body within the
total cost of £3,315,060 announced by the Minister.
13. In line with the agreed implementation timetable, we will be briefing the
Minister on the new organisational structure at the beginning of October. This
is a crucial milestone and will be accompanied by full consultation with the
staff of the Scottish Arts Council and Scottish Screen and the Trade Unions.
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We also continue to work closely with the Joint Board to ensure proper
governance is maintained and that their existing service commitments are not
prejudiced during the transition.
14. Can we bring to the Committee’s attention to
announcements made in June relating to Creative Scotland:

two

important

15. Firstly, on the 18th June 2009, it was announced that Scottish public
bodies had signed an agreement on how they will support the creative
industries sector of the Scottish economy. The Scotland's Creative Industries
Partnership brought together the Convention of Scottish Local Authorities
(COSLA), Creative Scotland, Highlands and Islands Enterprise, and Scottish
Enterprise in an agreement forged by the short-life working group established
by the Culture Minister. This agreement is highly significant and formalises a
most exciting step forward in working with practitioners to the benefit of all
involved in Scotland's creative industries, from film to fashion to software
development.
16. Under this partnership agreement, Creative Scotland will break new
ground in delivering comprehensive practitioner engagement. Practitioners
and their representatives will provide the information and intelligence that
informs the development of the sector. This includes market and competitor
intelligence, identification of commercial opportunities, identification of the
barriers to growth and development of Scottish talent.
17. We would expect the new structure to enjoy high credibility, because of its
engagement with practitioners, with high empowerment, because of the
alliance with the local authorities and the enterprise agencies, and with high
influence, because of its direct links into Government.
18. It is designed to address the barriers to success. It will listen to
practitioners and understand the barriers. It will call together all the expert
agencies to address the issues. It will make informed recommendations to
Government as to how barriers can be removed. The structure will enable
issues such as skills, intellectual property and business support provisions to
be comprehensively addressed.
19. It is also designed to improve the advice and support to start-up
companies. Creative Scotland will work closely with COSLA to support and
improve the service provided to creative entrepreneurs by the Business
Gateway network. COSLA’s new, national coordination role, which includes
the setting of standards and performance measurement, is a major step
forward.
20. The enterprise agencies continue to be interested in growth. However,
they accept that to grow the creative sector, we all need to think broadly about
growth in the creative industries and to identify and support companies who
may not in themselves be ‘high-growth’ but whose contribution to the
development of the sector is important. For example, companies pioneering
new technologies or techniques, companies whose stabilisation will reinforce
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a supply chain, or ‘pathfinder’ companies who are exploring new markets, or
groups of small companies that together may stimulate growth.
21. All of this further demonstrates the need for Creative Scotland. It will have
the connections into the artistic community necessary to identify and nurture
creative entrepreneurs. It will have the resources and remit to run a national
engagement structure and the authority to lead the coordinated development
of the sector. It will have the connections into Government to influence policy
and, importantly, it will not be limited by history or reputation – it is a new
organisation for a new challenge.
22. We are about to commence further engagement across the whole of arts
and culture and the creative industries – including on line fora and a series of
workshops centred round artists and practitioners. And we will shortly begin to
set up a series of reference groups to reflect the 13 sub sectors of the creative
industries. The purpose of the reference groups will be to provide intelligence
and advice about the workings of the sector, including commercial
opportunities, talent, market development, structural issues and
dependencies. The reference groups will have a majority of practitioners and
there will be standing invitations to Scottish Enterprise, Highlands and Islands
Enterprise and Scottish local government to attend meetings.
23. Effective engagement with practitioners should produce valuable
intelligence and information, better identification of the issues and
opportunities and lead to a clearer strategic direction for intervention in the
sector. To manage that intelligence, the partnership agreement establishes a
Co-ordination Group with a core membership of Scottish Enterprise,
Highlands and Islands Enterprise, Scottish local government, Skills
Development Scotland and the Scottish Funding Council. The Coordination
Group, which will hold its first meeting on 9th September, will ensure that the
agencies work effectively together, in a genuine cross boundary partnership,
developing effective understanding of each other and of each other’s
contribution to the achievement of the collective ambition. The Scottish
Government and Scottish local government will ensure that all organisations
deliver against the commitments they have made.
24. Ministers have agreed that the agencies for which they have responsibility
will work together, with Creative Scotland having a leadership co-ordination
role. As a single agency, Creative Scotland will seek to be more effective and
more influential than its predecessors – able to represent and support a truly
diverse artistic community in Scotland at the highest level;
25. Secondly, on the 23rd June 2009, the Culture Minister announced an
Innovation Fund to support six new initiatives. The focus of the Innovation
Fund is:
•

Supporting Scotland's artists by funding new work, inspirational
collaborations and residencies.
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•

Encouraging and supporting innovative working between public
agencies and artists.

•

Extending practical help to new creative entrepreneurs.

•

Supporting and sustaining Scotland's artistic community and economy
now , at this time of recession, by offering new ways of getting funds
into the hands of artists and creative practitioners across a wide range
of disciplines

26. Our board had listened to artists and practitioners and worked closely with
Scottish Arts Council, Scottish Screen and the Scottish Government in
developing these initiatives that will introduce £5million of new Scottish
Government money. Three of the initiatives are new and three build on
existing successful projects:
•

£1.5 million for the Digital Media IP Fund – this will maximise the
creative, cultural and commercial opportunities presented by new and
emerging technologies, in partnership with Scottish Enterprise (who
have contributed £1.5 million match funding) and other investors.

•

£1 million for The Creative Scotland Vital Spark Awards – an awards
scheme which will bring together innovative and inspirational
collaborations by Scottish or Scottish-based artists from different
sectors, either with fellow artists or with partners from other fields, such
as the sciences, education or environment.

•

£1 million for the Starter for Six (S46) – an enterprise support
programme for start-up creative entrepreneurs across Scotland,
extending a successful NESTA programme.

•

£750,000 for The Creative Scotland Rural Innovation Fund – a fund to
support innovative, cross-agency working in rural areas.

•

£500,000 for the Creative Scotland Partners artists' residency fund – to
provide additional innovative residencies for artists to work with
communities in education, health and the environment. The Innovation
Fund doubles the funding currently available from the Scottish Arts
Council.

•

An additional £250,000 for Own Art – an interest free credit scheme
that encourages and makes it easier for people to buy original art and
craft. This additional investment over the next two years will support a
new strategy for galleries to develop online sales and promotion. There
will also be new marketing campaigns that raise awareness of the
accessibility of the Own Art scheme and the rewards of art collecting
generally.

27. The Innovation Fund is the first Creative Scotland branded support for the
creative sector. It is broadly based across the sector but also targeted in
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areas that Government believes are important to stimulate the Scottish
economy and help the country back out of recession. It also leverages in up to
£4.5 million of other people’s money that augurs well for being more
imaginative in identifying additional sources of funds for the sector. We look
forward to this money being productively deployed in the months ahead and
for genuinely innovative projects to result from it.
28. In summary, the Board of Creative Scotland 2009 Ltd are seeking to
position the new Creative Scotland as an enabling strategic body with four
main roles that are firmly directed at and centred on artists and creativity –
advisor, champion, investor and broker. We are pleased to report that good
progress has been made and that we are on track against the timeline agreed
with the Minister. Subject to the will of Parliament, we are totally convinced
that we can deliver a new public body with the structure, staff, processes and
attitudes necessary to take the arts and creative industries to new heights of
excellence, access and success.
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SUBMISSION FROM DUNDEE CITY COUNCIL
Public Services Reform (Scotland) Bill
Establishment of Creative Scotland
1. The process of arriving at the proposals for a new arts body to replace the
Scottish Arts Council and Scottish Screen has been protracted and difficult,
and the delays may have tarnished some of the initial optimism. Despite these
concerns, the Council welcomes the proposal and believes it is time to look
beyond the difficulties of arriving at this stage.
2. Arts and film are an increasingly important sector in Scotland. Not only do
they generate significant income for regional centres such as Dundee, but
they define Scotland's place in the world. Any modern and dynamic society
requires a vibrant, creative arts sector and the new body will be required to
work closely with local authorities, foundation status arts bodies such as
Dundee Rep, Scottish Contemporary Dance Company and Dundee
Contemporary Arts. It will also be required to have positive links with
universities and other agencies. On a UK-wide basis, creative and cultural
industries are predicted to be the fastest growing sector of the economy
between 2009 and 2013.
3. In the development of the Cultural Strategy for Dundee, we tried to
anticipate how the City Council and its partners can take advantage of
Creative Scotland and work closely with the new body in taking forward a
shared agenda for the promotion of creativity in Scotland.
4. The transition team for Creative Scotland operated from the University of
Abertay in Dundee, and we believe the City is ideally placed to host many of
the functions and jobs associated with Creative Scotland, given the strength
of creative and cultural industries in the City and the positive feedback we
have already received on our draft Cultural Strategy.
Establishment of the new Social Care and Social Work Improvement
Scotland
5. The Bill is generally welcomed as it seems to have a focus on
rationalising and regulation of care and performance inspection regimes,
which we feel should reduce the burden of inspection in both staff time and
costs to the public purse.
6. It is not clear at this stage what future changes will be made to the
practice of inspections. It is hoped that the new system will maintain a
consistent approach by building on the current format of inspections rather
than totally changing them, as it is difficult for services, staff and service users
to respond to continual and significant changes in inspection processes.
7. We would anticipate that, overall, the new arrangements will reduce
duplication of effort and the need to produce information and self
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assessments in different formats for a number of inspection bodies, and we
would expect that the new inspection process will build on and develop
existing methods of service user engagement and the customer care
customer experience.
8. We would hope that when the new inspection bodies are being
developed, a proportionate approach to the inspection process is adopted and
a strong emphasis is placed on self assessment as part of the new inspection
process.
Dissolution of the Historic Environment Advisory Council for Scotland
9. We have no comments on this proposal.


1019

SUBMISSION FROM EAST AYRSHIRE COUNCIL
Public Services Reform (Scotland) Bill
1. It is noted that Creative Scotland will be formed by bringing together the
functions of the two current bodies, the Scottish Arts Council and Scottish
Screen, into a unified organisational structure with integrated business
systems, which can effectively support the work of the new organisation.
2. Part 3 of the Bill outlines issues related to the establishment, general
functions, advisory and other functions of Creative Scotland as well as
outlining associated procedures relating to grants and loans.
3. The general functions of Creative Scotland reflect the Department of
Educational and Social Services priorities for Arts in Education, with particular
relation to the Creative Links and Cultural Co-ordinators in Scottish Schools
Programmes in East Ayrshire:
•
•
•
•
•
•

identifying, supporting and developing quality and excellence in
the arts and culture from artists and creative practitioners
promoting understanding, appreciation and enjoyment of ‘art for
art’s sake’
improving access to and participation in the arts and culture
making real, and bringing to fruition, the value and benefits of
the arts and culture in Scotland
encouraging and supporting artistic and other creative
endeavours which contribute to an understanding of Scotland’s
national culture
advocating for and supporting the creative industries

4. The Educational and Social Services Department currently receives
annual grant awards supporting the Cultural Co-ordinators in Scottish Schools
Programme and the Youth Music Initiative. It has been intimated that the latter
may transfer to Creative Scotland. It is noted that there is no specific focus on
education and, depending on how the new body is internally restructured, this
may have an adverse impact on the excellent partnerships and developments
made since the introduction of the CCiSS Programme in 2002.
5. It is also noted that “Scottish Ministers consider that there will be no
material direct cost implications for local authorities arising from the
establishment of Creative Scotland. The creative industries are a key sector in
the Government’s Economic Strategy and Creative Scotland will work in
partnership with local authorities to provide support to creative businesses,
mainly through the Business Gateway as set out in the recently published
Framework Agreement. Creative Scotland will also work with Community
Planning Partnerships to develop and widen access in cultural participation.”
(Section 496 – Costs to local authorities)
6. East Ayrshire Council Educational and Social Services Department values
the positive impact on young people’s educational experience through their


1020

involvement in arts and cultural activities and hopes that Creative Scotland
will continue to positively and actively support Arts in Education policy and
practice.
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SUBMISSION FROM EAST DUNBARTONSHIRE COUNCIL
Public Services Reform (Scotland) Bill
1. Bringing together the Scottish Arts Council and Scottish Screen on a
strategic operational level is to be welcomed and should create a stronger
cultural body.
2. Leadership from the new body would be welcomed in terms of raising the
profile of this sector across Scotland including:
•

increased profile with the media

•

greater links with key educational resources e.g. Learning &
Teaching Scotland, Creative Choices etc.

•

relationship between this body and councils needs to be formalised
including targeted provision for individuals and groups (previous
versions of Creative Scotland included development of a cultural
strategy and entitlements which have now been removed).

3. The Council supports the merger of the Care Commission and the Social
Work Inspection Agency with the addition of the Joint Child Protection
element currently held by HMIE. These elements combine to reflect the
totality of the care agenda which makes sense and prevents duplication and
artificial boundaries.
4. We would request early identification regarding the intention with respect
to registration fee payments. The Care Commission currently charges fees for
registration of regulated services, whereas SWIA does not. Similarly, HMIE
does not charge for inspection of child protection.
5. The joint inspection of children’s services was not fully developed by
HMIE (it was limited to child protection). Is there an intention for the new
SCSWIS to assume responsibility for this broader ‘children services’
inspection regime, or will this agenda now focus on specific rather than
general children’s services, in line with the migration to risk-based
proportionality?
6. It makes sense that the Historic Environment Advisory Council for
Scotland is terminated due to the duplication with Historic Scotland.
7. It would be appreciated if the financial savings associated with the
resultant merger of the organisations highlighted above and the migration to
proportionate inspection could be transferred to local authorities to support
front-line services.
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SUBMISSION FROM EQUITY
Public Services Reform (Scotland) Bill
Introduction
1. Equity is the performers’ trade union representing over 37,000 actors,
singers, dancers, variety artists, choreographers, designers, directors and
related performers in the UK, approximately 2,000 of whom live in Scotland.
Equity members are highly mobile and given the casual nature of their
employment often need to be prepared to move to ‘where the work is’. In the
entertainment industry this has inevitably meant moving to London.
2. Equity is committed to a series of policies that support its members in
their desire to pursue their craft wherever they live.
Comment on predecessor bodies and ‘arms length principle’
3. The two predecessor bodies for Creative Scotland are the Scottish Arts
Council and Scottish Screen. The Arts Council has attracted some
unwarranted bad press and has suffered because of poor political leadership.
Scottish Screen is an amalgam of at least four previous bodies and its brief
does not make it clear if it is an artform development body or an economic
development agency and so it tries to straddle both roles. There is a case for
looking at how Scottish Screen works with Scottish Enterprise as they are
similar bodies. There will be cultural clashes between SAC, which has
traditionally given grant aid to artistic organisations and Scottish Screen which
will invest (in the hope of making a return) in projects. Reform of SAC and/or
Scottish Screen could have been a much more cost effective option than the
creation of a new body.
4. In the case of the Scottish Arts Council, it is worth noting that the
organisation was fatally undermined by a succession of Scottish Office and
subsequently Scottish Executive ministers over issues like Scottish Opera.
Ministers completely destroyed the ‘arms length principle’ by offering rescue
packages, setting up reviews, suggesting mergers and amalgamations and
acting as a court of last appeal whilst the Arts Council tried to find a result
within the means available.
5. Creative Scotland is going to be plagued by this legacy unless the body
politic re-affirms the ‘arms length principle’ and has the confidence to leave
the unpaid, lay expertise to make the highly controversial but ultimately non
threatening decisions that somebody has to make.
One quango better than two?
6. This would appear to be a ‘given’ in this debate. All political parties appear
to be signed up to the notion of holding ‘a bonfire of the quangos’ but in reality
nobody has made the case coherently. There is a role for the volunteer in
civic society. The board members of the Scottish Arts Council and Scottish
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Screen, together with the proposed board members of Creative Scotland are
not paid for their time or expertise and therefore are not out for personal
financial gain – quite the reverse. It is fallacy to claim that because you are
bringing something back under the control of democratically elected politicians
that is inherently ‘better’ or ‘superior’ to being under the safe keeping of
properly appointed and accountable volunteers from civic society.
History of Creative Scotland
7. Creative Scotland was first mooted in the debates initiated by the Cultural
Commission. The then Labour/Liberal coalition created a sense of expectation
that the Government would act to enhance the cultural life of Scotland. The
debate over the appropriate funding mechanism for culture in Scotland has
dragged on and on. It was Equity’s view that it was not necessary to create a
new organisation to fulfil the functions of the two existing organisations,
however, the uncertainty created by this process has lasted for such a long
time that it is becoming destructive to the very thing it is supposed to nurture.
Reluctantly Equity believes that it is now time to look to the future, act
decisively and settle the future structures for Government support for the arts
and culture once and for all.
Resources allocated to Creative Scotland
8. All parties accept that the ‘Creative Industries’ (as they are loosely
referred to) are very important to the Scottish Economy. Whilst acknowledging
that additional monies have been pledged to help the transition to Creative
Scotland, Equity regrets that the Scottish Government is not making a
generational step change and significantly increasing funding to the arts.
Equity also calls on the Scottish government to stop ‘hypothecating’ new
funds for specific purposes but to allow increases in funding to be used at the
discretion of the board of Creative Scotland.
9. Doubling spending on the arts would have relatively little effect on the
overall Scottish budget but would have a massive impact on the creative
output of the country.
Opportunity or threat?
10. One inevitable question that keeps surfacing in any debate about Creative
Scotland is: Is this merely a re-organisation that achieves little other than
giving the impression of progress? Only time will be able to answer this
question.
11. Many arts organisations are secretly very worried about the creation of
Creative Scotland whilst publicly welcoming it with warm words. These fears
are based on the disruption and major upheaval in personnel, connections
and understandings that we might be in for. Much of the operational detail is
not clear and although Equity welcomes the agreement between Creative
Scotland, Scottish Enterprise and COSLA, the devil will be in the detail. One
suggestion that has been made is that Creative Scotland will simply devolve
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its spending on a per capita basis to local authorities on production of
acceptable plans/proposals. Given the ‘Single Outcome’ agreement between
central and local government, this could have very negative implications for
the arts and creative industries.
12. The opportunity this upheaval might offer is the chance of a fresh start, of
taking everything back to first principles and for a fresh debate about what we
subsidise and why we subsidise it. The danger of this debate would be that
the artists lose it to the already existing vested interests.
Fresh start
13. The Scottish Arts Council can trace its origins back to the Second World
War and to CEMA, the Council for the Encouragement of music and the Arts.
Over the last 60 plus years, the philosophy and assumptions behind an ‘arms
length body’ offering subsidy to the arts have been eroded and changed
beyond recognition. Equity welcomes the opportunity to debate the
fundamental reasons for public subsidy for the creative arts at this point in our
history to re-affirm principles that we believe are most beneficial to Scotland
and to artists living and working in Scotland.
14. One of the perennial tensions in the debate about how to best spend
Government money for the arts centres on the choice between ‘promoting’
and ‘producing’. Equity believes firmly that the balance should be redressed to
favour ‘producing’ in Scotland over ‘promoting’ to Scotland. ‘Producing’
effectively means more money spent in Scotland on the creation of work
(including on wages/fees for creative personnel) whereas ‘promoting’ sees the
audience spend flowing to the ultimate producer which most often means out
of Scotland to London.
15. Equity welcomes the National Theatre of Scotland and the significant
increase in work opportunities that the company has created but regrets the
decline in the production of theatre elsewhere in Scotland. The business
model the National Theatre of Scotland was based on was one of cooperation with a healthy theatre sector and this has not happened. To get the
best from the NToS model, we need to increase the producing capacity of the
theatre industry in the rest of Scotland.
Cultural role of different levels of government
16. The UK government, the Scottish Government and Scotland’s local
authorities all interact to help promote the arts in Scotland. This may need to
be monitored to ensure that all aspects of government are helping the arts in
Scotland achieve their potential.
17. The UK government, through the British Council, promotes the cultural life
of the United Kingdom overseas. The ability of the British Council to work with
the Scottish Government is something that may need to be reviewed.
18. The Scottish Government’s role when Creative Scotland comes into being
will be of particular interest especially with regard to finding the balance
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between national priorities and other initiatives that have a more local nature.
The Scottish Government will be needed to take strategic decisions whilst
allowing local government to pursue matters of more immediate relevance to
their own circumstances.
19. Equity is sceptical about the current arrangements where the Scottish
Government has responsibility for the National Performing Arts Companies
and would suggest that this arrangement should be reviewed in the light of the
creation of Creative Scotland.
Conclusion
20. Ultimately Equity members will judge the transition from Scottish Arts
Council and Scottish Screen on how it impacts on them and if it will create
greater employment opportunities for artists in the future. Much has been
spoken about Creative Scotland and the debate has gone on for too long.
21. There is nothing in the proposed legislation that can prove that the
introduction Creative Scotland will automatically lead to a ‘betterment’ for the
arts and creative industries in Scotland. Only political will, the allocation of
appropriate and improved resources together with clear leadership can deliver
the results required. If Creative Scotland does not lead to ‘betterment’, the
debate over the last six years and this bill will ultimately prove to have been a
complete waste of time.
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SUBMISSION FROM EVENTSCOTLAND
Public Services Reform (Scotland) Bill
Introduction
1. EventScotland is the national events agency and is working to make
Scotland one of the world’s leading event destinations. By developing and
supporting an exciting portfolio of cultural and sporting events EventScotland
is helping to raise Scotland’s international profile and boost the economy by
attracting more visitors. EventScotland is also the lead agency in the delivery
of Homecoming Scotland 2009.
2. Through its International Programme EventScotland supports a range of
festivals including Edinburgh’s festivals individually (as in the case of the
Edinburgh International Film Festival which has secured support for a further
three years in order to assist in its move to June) and collectively through
Festivals Edinburgh, the marketing body for all 13 festivals. In the case of the
latter EventScotland was involved in commissioning the Thundering Hooves
report which brought it into existence and is a member of the Festivals Forum.
3. EventScotland supports many cultural events and festivals around
Scotland through its National Programme. These include local events such
as: the Wickerman Festival and Wigtown Book Festival in Dumfries and
Galloway; WORD writers festival and Sound, the contemporary music festival,
in Aberdeen and Aberdeenshire; The East Neuk Festival in Fife; and the St
Magnus Festival in Orkney to name but a few. In all cases EventScotland’s
financial support and commitment has assisted their development and growth.
4. EventScotland’s involvement in cultural events and festivals is extensive
and the national events agency welcomes the move to establish Creative
Scotland, regarding its creation as a unique opportunity to give creativity a
central platform within national life. Furthermore, EventScotland is keen that
Creative Scotland develop a holistic approach in its vision, structure and
framework.
5. In short EventScotland looks forward to working closely with a dynamic
arts agency able both as an investing partner in events and festivals and in
wider cultural engagement.
Engagement with creative industries
6. The creative industries have a value and a unique set of opportunities
which Creative Scotland will be able to support and promote. This role in
relation to the creative industries is crucial and the agency must be able to
develop synergies between public and commercial sectors. As well as being
able to work across the whole of the creative economy it must also have a
well-informed opinion of what is right for the sector, so building credibility will
be vital from the start.
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7. Creative Scotland should also act as a focus for attracting creative
individuals and businesses to Scotland. The nation’s events industry could
benefit greatly from such a development with EventScotland and Creative
Scotland working together to maximise opportunities for international
partnerships and festivals in Scotland.
Promoting Scotland’s cultural events and festivals
8. Greater exposure of cultural events and festivals to a Scottish audience
must be a key aspect of Creative Scotland’s work. Coverage of high profile
cultural events like the Edinburgh International Festival should be addressed
by Creative Scotland. It is the lack of a body such as Creative Scotland that
has contributed to Scotland’s cultural success stories being overlooked,
particularly by domestic broadcast media.
Financing Scotland’s creativity
9. With the need for government efficiency savings one of the biggest
challenges for Creative Scotland will be finding new ways to finance culture in
Scotland.
10. EventScotland is keen to see Creative Scotland develop innovative and
groundbreaking ways of funding culture. Again, on this EventScotland sees
synergies in the way it works and would welcome Creative Scotland’s
partnership in initiatives like Business Club Scotland, which is successfully
using hospitality at Scotland’s signature events to support Scottish business.
11. Equally it is essential that Creative Scotland be able to demonstrate a
return on its investment. However, this measurement must go beyond
economics and must include the impact on communities and that generated
through the media.
Conclusion
12. EventScotland would like to see Creative Scotland play a lead role in
delivering a cultural vision for Scotland; enabling creative businesses to
flourish; and in coordinating and building relationships and partnerships
between stakeholders in the creative sector in Scotland, the UK and
internationally.
13. Scotland’s events and festivals are world leaders and it is essential that
Creative Scotland is able to assist in extending the contribution they make to
Scotland. EventScotland looks forward to working with Creative Scotland to
create an environment for existing festivals to flourish and new festivals to
emerge and become established.
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SUBMISSION FROM FALKIRK COUNCIL
Public Services Reform (Scotland) Bill
The establishment of Creative Scotland:
1. Falkirk Council supports, in principle, the establishment of Creative
Scotland as a new national body for the arts. There have been considerable
delays in setting up this body, so it is important that the process moves
forward within the proposed timescale.
2. However, if Creative Scotland is to fully take on board its role as “new
national body for Arts and Culture”, it is essential that it creates a positive
partnership with Museums and Galleries Scotland, the Scottish Library and
Information Council, the Scottish Councils on Archives and other strategic
bodies, who also have a clear role in leading the broader cultural sector within
Scotland.
Dissolution of the Scottish Records Advisory Council (“SRAC”):
3. Falkirk Council is content with the proposal to dissolve SRAC.
The establishment of the new Social Care and Social Work Improvement
Scotland (SCSWIS), which replaces the current Social work Inspection
Agency and Scottish Commission for the Regulation of Care and repeal
of The Joint Inspection of Children’s Services and Inspection of Social
Work Services (Scotland) Act 2006 as a consequence of the
establishment of SCSWIS:
4. Falkirk Council would broadly support the establishment of SCSWIS and
hope that this will bring a more integrated and proportionate approach to the
Inspection of Social Care Services.
The dissolution of the Historic Environment Advisory Council for
Scotland (HEACS) due to duplication with Historic Scotland:
5. At a time when the economic impact of the historic environment on the
development of tourism is more widely recognised and there is evidence of a
revival in cultural identity, it will be important for Historic Scotland as the
successor body to fully inherit the strategic aims and objectives of HEAC.
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SUBMISSION FROM THE FEDERATION OF SCOTTISH THEATRE
Public Services Reform (Scotland) Bill
Introduction
1. The Federation of Scottish Theatre (FST) is a membership body with over
120 professional theatre and dance organisations from all regions of Scotland,
including main house producers, presenting venues, touring companies,
companies working in schools and communities, companies producing and
presenting work for children, dance companies, local authority venues and
education establishments.
2. In addition to representing the views of members on a range of issues,
FST is very active as a major training provider to the sector (covering a range
of skills including, creative support / bursaries, producing skills, actor training,
mentoring and leadership, health and safety and equalities), an active
promoter of Scottish theatre and dance at home and abroad with major
audience development initiatives and international promotion projects
including the biennial Scotland Live and as a partner in Made in Scotland and
the IETM International Networking Project.
FST consultation on Creative Scotland and the future of theatre and
dance in Scotland
3. We have facilitated wide ranging debate through a range of members’
meetings and in a joint ‘Open Space’ event with the National Theatre of
Scotland (NTS) on 10-11 June 2009, which explored “What is our dream for
theatre dance in the new decade?” This event involved over 150 people from
across Scotland including experienced practitioners and administrators,
individual / freelance artists, emerging artists, students, lecturers/academics,
rural touring networks, unions, local authorities, SAC and, indeed, members of
the Joint Board and Creative Scotland 09 Board. The full record of the event
can be found on the FST’s website at:
http://www.scottishtheatres.com/openspacereport.pdf
Federation of Scottish Theatre response to the Public Services Reform
(Scotland) Bill - Part 3 – Creative Scotland
4. This consultation informs FST’s response to the Public Services Reform
(Scotland) Bill set out below.
5. FST in general welcomes most of the overall functions for Creative
Scotland as set out in Section 27 Subsection (1) of the Bill. However, we have
some concerns about the following elements:
•
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Section 27, subsection (1b): FST would like to see the principle of
supporting ‘art for art’s sake’ (as outlined in Explanatory Note
paragraph 57) explicitly enshrined within the Bill itself.

•

Section 27, subsection (1d): FST would like a more explicit expression
in the Bill itself of the broad range of benefits and impacts of the arts
and culture. FST believes Creative Scotland’s role should be to support
the understanding, appreciation and enjoyment of aesthetic quality and
cultural participation, the development of creative potential and the
individual and community benefits in terms of well-being and inclusion
which the arts promote. (Explanatory Note paragraph 59 and Policy
Memorandum paragraphs 145 and 162).

•

Section 27, subsection (1d): In addition to an ‘export’ focused
international policy for Creative Scotland (Policy Memorandum
paragraph 146) FST would like to see a balanced approach, including
collaborative working, international exchange and programming
international work in Scotland.

•

Section 27, subsection (1e) would appear to impose a restrictive,
‘instrumental’ purpose to the support of artistic endeavour by Scottishbased practitioners, as well as a narrow definition of ‘national culture’,
which is in conflict with the ‘arms length principle’ expressed elsewhere
in the Explanatory Notes to the Bill (Paragraph 30, Section 2) and in
the Policy Memorandum (paragraphs 140 and 151).

•

FST would like to see further explanation and clarification of Section
27, subsection (1f). FST feels it is critical that the Bill explicitly excludes
financial support to the broader commercial creative industries in the
functions and purpose of Creative Scotland, which will be supported
through other bodies and other mechanisms as outlined in the Policy
Memorandum (paragraph 148).

6. We understand that Creative Scotland will have a co-ordinating and
support role in relation to the broader commercial creative industries which is
additional to the current remits of Scottish Arts Council and Scottish Screen.
We also understand that funding to the new body will ‘comprise the combined
future grant-in-aid figures of the Scottish Arts Council and Scottish Screen’
(Financial Memorandum paragraph 470). We also understand that local
authorities and the enterprise agencies will continue to support commercial
creative industries through their own resources and funding schemes.
7. FST welcomes Creative Scotland’s role in ‘increasing the diversity of
people who access and participate in the arts and culture’ (Section 27,
subsection 2).
8. FST welcomes the enshrinement of the ’arms length’ principle in Section
30, subsection (2), but would recommend that this is expressed more
explicitly within the Bill itself as an underlying principle of the relationship
between Creative Scotland and the Scottish Government.
9. FST welcomes the goal of developing ‘new skills, knowledge, expertise
and working practices’ (Policy Memorandum paragraph 133 and 135) in the
new body as we believe it is possible and necessary to examine and evolve
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ways in which artists are supported and nurtured. We also welcome the focus
on efficiency, ensuring that ‘public funding is targeted as directly as possible
at artists, creative practitioners and enterprises’ (Policy Memorandum
paragraphs 137). However, we are concerned that the ‘wider functions’ of
Creative Scotland outlined in paragraph 133 may be difficult to fulfill if this is
based on existing resource levels (Financial Memorandum paragraph 470),
particularly in the short term.
•
Neither the Bill nor the Financial Memorandum outlines what will
happen to the existing Scottish Arts Council and Scottish Screen
functions of disbursing Lottery Funding which have become an
important part of the arts infrastructure in Scotland and FST would like
to see clarification on this question.
•
The Financial Memorandum (paragraph 472) explains that
Creative Scotland will inherit cash efficiency savings targets totalling
£5,880,360 across 2008-2011 as part of the Efficient Government
Programme. FST would like clarification as to whether those savings
are in addition to the estimated efficiency savings of the new body of
between £800,000 - £1,200,000 (Financial Memorandum paragraph
494). Based on its current staffing establishment SAC has already
indicated that it will have to pass some of these Efficient Government
Programme efficiency savings onto reductions in grants to funded
bodies: “As the bulk of our funds under our management are
distributed to third parties, a major operational challenge is to share the
efficiencies requirement with funded bodies” (SAC Business Plan
2009/10 Section 8). FST is concerned that the impact of these Efficient
Government Programme savings will, at best negate any savings made
in a new streamlined Creative Scotland such that it will not result in
additional resources allocated to the support of artists, and at worst
lead to further direct reductions in support to artists and arts
organisations.
•
FST welcomes the decision to cover all future transition costs
from 2009/10 by the Scottish Government (Financial Memorandum
paragraph 475).
•
FST welcomes the recognition expressed in the Policy
Memorandum (paragraph 163) that Creative Scotland will need to work
with and draw upon the expertise held within the arts and culture sector
and believes this will be critical if a more efficient Creative Scotland is
to access the relevant skills and expertise in its decision-making and
programme delivery.
•
FST would like the Bill to state a clear intention to establish a
more formal relationship between the new body and local and national
government and other relevant agencies (including enterprise
agencies, British Council etc) in relation to discussing and agreeing coordinated arts and culture strategies. As the new body does not have
statutory powers in relation to other agencies, FST would welcome the
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establishment of a standing forum or committee bringing these
agencies together on a regular basis to ensure a coordinated approach
and balanced provision across Scotland. (Policy Memorandum
paragraphs 164 and 169).
•
There is no specific commitment in the Bill or in any of the
supporting documents to Creative Scotland honouring grant
commitments made by the Scottish Arts Council and Scottish Screen
up to and during the current financial year which subsist beyond March
2010. Whilst a number of verbal assurances have been made in
relation to this, FST would welcome a statement to this effect within the
Bill as we feel it is important to maintain stability and allow future
planning by key arts organisations during the transition period.
10. In response to the specific questions posed by the Education, Lifelong
Learning and Culture Committee:
1) The Policy and Financial Memorandums are very helpful in further
explaining the Scottish Government’s objectives and the financial
implications of establishing Creative Scotland.
2) FST is not aware that the Scottish Government undertook any
specific consultation prior to the introduction of the Bill.
Conclusion
11. FST is broadly supportive of the establishment of Creative Scotland with
the caveats outlined above. We believe that it is vital to harness this
opportunity to review and evolve new and innovative ways of supporting arts
and culture in Scotland. In particular, we believe that there is an opportunity to
create a truly collaborative relationship between Creative Scotland and the
arts and culture sector, drawing upon expertise from within the sector and
working in partnership to deliver shared objectives.
12. Additionally, FST feels that the creation of a new body is a ‘once in a
lifetime’ opportunity to solve not just the problems of the wider creative
industries, but also the historic lack of coordination in relation to supporting
the arts and, importantly, the potential role of the arts across society. We are
concerned that the lack of clearly articulated structures in relation to this will
be a missed opportunity to create a really exciting, new ‘fit for purpose’
organization which may not come round again for many decades.
13. Within the theatre and dance sectors, which FST represents and on
behalf of which it works, we will be looking to Creative Scotland to recognise
and invest in the wider theatre and dance sector to complement the welcome
additional investment going into the National Theatre of Scotland (NTS)
through the Scottish Government. The rationale behind the formation of the
NTS is that it draws upon a healthy and diverse Scottish theatre culture and
infrastructure. Ongoing and enhanced funding to the wider theatre and dance
sectors will be critical to nurturing and sustaining a wide pool of talented and
inspiring practitioners upon which NTS relies.
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14. Finally, FST welcomes the opportunity to comment on ‘Part 3 – Creative
Scotland’ of the Public Services Reform (Scotland) Bill. We recognise that the
Bill is essentially an ‘enabling instrument’ and as such we welcome the
commitment by the Scottish Government and the Creative Scotland 09 Board
to ongoing consultation with the sector on the structure and strategy of the
new body and look forward to playing a full and active role in that process.
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SUBMISSION FROM FÈISEAN NAN GÀIDHEAL
Public Services Reform (Scotland) Bill
Background to Fèisean nan Gàidheal
1. Fèisean nan Gàidheal’s aim is to make Gaelic arts, language and culture
more accessible and more widely appreciated through the support and
development of around 45 community-based tuition Fèisean, primarily for
young people, which take place throughout Scotland. It is an independent
organisation supporting tuition in Gaelic song, Gaelic drama, Gaelic
language, traditional music and dance to over 6,000 young people annually.
2. Fèisean nan Gàidheal is also involved in providing traditional music
tuition in schools through the Scottish Government’s Youth Music Initiative,
and in 2008-09 over 6,200 pupils in primary schools within the Highland
Council and East Lothian Council areas benefited from this. We operate
Meanbh-Chuileag, the only Gaelic theatre-in-education service which,
although it is part-time due to funding constraints, nevertheless manages to
offer a drama experience to around 2,300 school pupils annually. Fèisean
nan Gàidheal also runs the Blas Festival in partnership with the Highland
Council and the Promoters’ Arts Network which, in 2008, attracted an
audience of nearly 9,500 people to over 70 events across the Highlands.
Cèilidh Trails, organised by 7 Fèisean, reach an audience of over 11,000
people during the summer months.
3. Our funding comes principally from the Scottish Arts Council, Highlands &
Islands Enterprise, The Highland Council and Bòrd na Gàidhlig. Other
funders contribute to our work in a more limited way, or on a project-byproject basis, including Comhairle nan Eilean Siar, Argyll & Bute Council,
Western Isles, the Cairngorms National Park, European Social Fund, The
Heritage Lottery Fund and so forth.
4. An economic impact assessment of Fèisean nan Gàidheal, carried out on
behalf of Highlands & Islands Enterprise in 2006, showed that our work
supported over 60 FTE posts, and our turnover in 2008-09 was in the region
of £1.35m.
5. Our objectives are to:






provide support, including finance, for the development of individual
Fèisean, promoting excellent working practices, and developing
their range of activities
develop the use of the Gaelic language within the Fèis movement,
developing the spoken word as a means of communication and
medium for tuition, according to the needs of the community each
Fèis serves
develop the work of the Fèisean within the formal education sector
deliver strategic projects and contract work, with partners, carried
out by Fèisean nan Gàidheal and individual Fèisean
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develop training to enhance the skills of those involved in Fèisean
and promote excellence within the Fèis movement
continue to foster closer links between Fèisean, other organisations
and other countries, and raise the profile of the Fèis movement
through enhanced PR and showcase opportunities.

6. While Fèisean nan Gàidheal exists first and foremost to offer a range of
useful services to its member Fèisean, we are also involved in strategic
projects that benefit the Fèisean consistent with our aims and objectives.
7. Fèisean nan Gàidheal is a key partner in the Gaelic Arts Strategic
Development (GASD) group which has developed a National Gaelic Arts
Strategy. Another key project currently under development is a Fèis
Academy, in partnership with the Royal Scottish Academy of Music and
Drama, the University of the Highlands & Islands and Sabhal Mòr Ostaig. We
recently sent a submission to the Traditional Arts Working Group, which may
inform policy in relation to Creative Scotland.
8. In 2008, Fèisean nan Gaidheal was commissioned by Highland 2007 to
produce a new work for the finale to an event in Eden Court Theatre marking
the end of the Highland Year of Culture. ‘Dealbh Dùthcha’ (Portrait of a
Country) featured 27 young people from Fèisean all over the Highlands &
Islands playing new music and songs commissioned from Skye-based
composer, Blair Douglas. It incorporated several elements of Highland culture
- traditional music, Gaelic song, step dance and images of Highland
landscapes and people - and was performed in Liverpool as Scotland’s sole
contribution to the Liverpool 2008: European City of Culture celebrations.
General comments on The Public Services Reform (Scotland) Bill –
Creative Scotland
9. Fèisean nan Gàidheal welcomes the general principles of The Public
Services Reform (Scotland) Bill and has been asked to comment specifically
on the parts that relate to Creative Scotland.
10. We support the amalgamation of the Scottish Arts Council and Scottish
Screen in a new body - Creative Scotland - and hope that its establishment
will offer an opportunity to create new support mechanisms for the
development of creativity in Scotland.
11. The activities of Creative Scotland have the potential to increase the use
and understanding of Gaelic in Scotland, strengthening our work in the
process. Fèisean nan Gàidheal believes that one mechanism to ensure that
support for the Gaelic arts, and the use of Gaelic, is maintained and
developed by Creative Scotland would be through the preparation of a Gaelic
Language Plan which may be required by Bòrd na Gàidhlig. In the absence of
a formal Gaelic Plan at the time of its establishment Fèisean nan Gàidheal
would strongly advocate that, consistent with the spirit of the Gaelic Language
Act affording Gaelic equal respect with English, the opportunity should not be
missed to develop a bilingual corporate identity for Creative Scotland, or to
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use Gaelic in signage within its offices. We would look to having at least one
Gaelic speaker among the members of the new Creative Scotland board, or
that the ability to speak Gaelic should be included as a desirable skill in the
person specification used for appointments to the board.
12. Fèisean nan Gàidheal wishes to acknowledge the exemplary support
provided by the Scottish Arts Council to Gaelic arts and culture over many
years, and believes that Creative Scotland should seek to maintain and build
on that level of support. We, therefore, welcome the commitment made to the
Scottish Parliament on 2 April 2009, by Michael Russell MSP, Minister for
Culture, External Affairs and the Constitution, that Creative Scotland will
support an arts officer dedicated solely to working with partners on delivery of
the National Gaelic Arts Strategy. He said: "The combination of a National
Gaelic Arts Strategy and a Gaelic Arts Officer supported by the lead cultural
body in Scotland demonstrates a clear commitment to Gaelic arts and I am
pleased to see this is a central priority for Creative Scotland.”
13. Given the central priority outlined by the Minister, we would want support
for the Gaelic arts and culture to be embedded in Creative Scotland’s
functions within the Bill, contributing to delivering the general objective of
Ministers to secure the status of the Gaelic language in Scotland and to
enshrine Michael Russell’s commitment in particular.
14. Fèisean nan Gàidheal considers the powers and functions proposed for
Creative Scotland to be appropriate to the task the Scottish Government
envisages. We believe, however, that in the same way as there is a definition
in the Gaelic Language (Scotland) Act 2005 of Gaelic culture – “includes the
traditions, ideas, customs, heritage and identity of those who speak or
understand the Gaelic language” - a definition of ‘arts and culture’, would be
useful in this Bill, particularly is seeking to ensure that in relation to Creative
Scotland’s remit, Gaelic arts will continue to be developed and supported.
Proposed amendments
15. Consistent with our general comments above, we would propose that the
following amendments to the Bill be considered:







In Part 3, 26 (1) “… known as Creative Scotland”, we would propose
the addition of “and/or its Gaelic equivalent Alba Chruthachail”.
In Part 3, 27 (2) “who access and participate in the arts and culture”,
we would propose the addition of “and having regard to provisions for,
and definition of, Gaelic Culture as set out in the Gaelic Language
(Scotland) Act 2005.”
In Part 3, 28 (4) “as the Scottish Ministers may determine” we would
propose the addition of “and have regard to provisions for, and
definitions of, Gaelic Culture as set out in the Gaelic Language
(Scotland) Act 2005.”
In Schedule 5, 2 (1) we would propose the addition of a sub-clause (c)
“at least one member should be a speaker of the Gaelic language as
used in Scotland.”
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In Schedule 5, 10 (2) we would propose the addition of a sub-clause (k)
“do so with regard to the Gaelic language as an official language of
Scotland commanding equal respect to the English language.”

SUBMISSION FROM HER MAJESTY’S INSPECTORATE OF
CONSTABULARY FOR SCOTLAND (HMICS)
Public Services Reform (Scotland) Bill
Part 4: The establishment of Social Care and Social Work Improvement
Scotland
1. HMICS supports the establishment of a single body for the scrutiny of
care and social work. As an organisation committed to collaborative working,
HMICS has engaged in valuable inspection activity with SWIA in the recent
past and would wish for that relationship to continue with the new body in
relation to criminal justice social work services.
2. In addition HMICS currently seconds an inspection manager to HMIE for
the purpose of inspection of child protection services. We would wish to
ensure the continuation of this arrangement with the secondee moving across
to the new body.
Part 6: Scrutiny
3. HMICS supports the principle of securing continuous improvement in user
focus. The interpretation of user focus in the Bill is very specific regarding
user involvement in the design, delivery and exercise of scrutiny functions.
HMICS is currently considering how that might be achieved without incurring a
financial impact. HMICS is also considering the definition of ‘users’ of the
service. Consideration will need to be given to which users of a policing
service might reasonably be included.
4. HMICS notes the inclusion of a number of scrutiny bodies in schedule 13
and asks the committee to consider the inclusion of all scrutiny bodies other
than by exception.
5. HMICS supports the principle of a duty of co-operation (section 94) and
also to joint inspections (section 95). HMICS would ask the committee to
similarly consider the inclusion of all scrutiny bodies other than by exception.
Consultation prior to the introduction of this Bill
6. HMICS was not involved in working with the Scottish Government in
developing the proposals in the Bill. It is our understanding that other scrutiny
bodies were involved following the publication of the Crerar report. As a result
it was also HMICS’ understanding at that time that the proposed changes
would primarily impact upon the healthcare, social care and social work
scrutiny bodies, with the additional duties relating to bodies that scrutinise at a
local authority level. This does not include HMICS. HMICS would have
welcomed much closer engagement in these proposals and earlier notification
of the implications of this Bill.
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SUBMISSION FROM HER MAJESTY’S INSPECTORATE OF EDUCATION
Public Services Reform (Scotland) Bill
1. Thank you for the opportunity to submit written evidence on the
establishment of Social Care and Social Work Improvement Scotland
(SCSWIS) and the repeal of the Joint Inspection of Children’s Services and
Social Work Services (Scotland) Act 2006 as part of the provision within the
Public Services Reform (Scotland) Bill. I hope HMIE’s evidence will assist the
Committee in its scrutiny of the Bill.
Background
2. Following a number of high profile cases and subsequent critical reports
in both Scotland and England, Ministers announced in March 2004 that as
part of the programme of reform of child protection services, multi-disciplinary
inspections of children’s services were to be introduced. HMIE was asked to
lead and coordinate joint inspections of children’s services in all 32 local
authority areas beginning with inspection of services to protect children. Pilot
inspections of services to protect children took place in early 2005. It became
clear during the pilot inspections that new legislation would be required in
order to allow inspection teams to access and share confidential information
held in the records of each agency. The first cycle of child protection
inspections was completed within the 3 year timescale by 31 March 2009.
3. The Joint Inspection of Children’s Services and Social Work Services
(Scotland) Act 2006, together with the associated regulations and Code of
Practice provided the legislative framework for the conduct of joint
inspections. The legislation allows agencies who have a duty of confidentiality
in respect of the information they hold in child protection case records to
share that information with inspectorates. It also provides for named
inspectorates and members of the inspection teams to share information with
each other.
4. The joint inspection team based within HMIE includes inspectors with a
range of professional backgrounds drawn from all the public services who
have a role in ensuring the protection of children. Current inspectors have
backgrounds in medicine, health, social work, care, police, education and
youth justice. Associate Assessors join inspection teams. They currently work
in services to protect children, and are drawn from the backgrounds above.
While the unit of inspection is the local authority area, the services being
inspected extend to health and police services, social work and education
services, Scottish Children’s Reporter Administration (SCRA) and voluntary
organisations providing child protection services for local authorities.
5. Findings from the first cycle of child protection inspections have been
highly variable. Of particular concern has been the poor evaluations of action
taken in response to immediate concerns, risk assessment and planning to
meet children’s needs. They demonstrate that joint inspection of child
protection services has been a considerable stimulus to effecting
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improvement in child protection services. For example, improvements have
been noted in partnership working and strategic and operational leadership of
child protection services. However, in several local authority areas the
findings from inspection have been very concerning. Subsequent followthough inspection has begun to identify early improvements in those areas.
The first programme of child protection inspections
6. The methodology used in the first cycle of inspection looked at three
levels of service delivery: the experience of and impact on the individual child
and family; the delivery of services including information sharing and
assessment of risk; and strategic leadership. These were the areas identified
in most child protection inquiry reports, including the Laming inquiry following
the death of Victoria Climbie, as critical to the delivery of effective child
protection.
7. To examine the quality of services delivered, the joint inspection teams
read case records from police, health, social work, SCRA and education to
gain an understanding of the outcomes for the children and the collaboration
between public services at different periods. The Code of Practice sets out
how information will be shared and accessed during the inspection. This
outcome focussed approach, starting from the child’s experiences, has
established the rigour and the credibility of the inspection process which has
attracted a high level of support from local authorities, health and police
services, SCRA and voluntary bodies. There has been considerable interest
from elsewhere in the United Kingdom.
8. The inspection teams also identify good practice and through public
reporting, disseminate good practice effectively. Several practitioner-led good
practice conferences have been held. A report analysing the findings of the
first 3 year cycle will be published later this year with associated seminars and
learning opportunities. Links to the recently established Multi Agency
Resource Service for child protection practitioners will be enhanced.
9. The impact of inspection reports has led to improvements in raising the
priority given to child protection, public awareness of child protection, and the
use of self-evaluation. Where appropriate, and based on an assessment of
risk, follow-though inspection activity will become part of the more
proportionate second cycle introduced from April 2009.
A further, more proportionate programme of inspection
10. In February 2009, Ministers requested that HMIE lead and co-ordinate a
further, more proportionate programme of child protection inspections. This
programme of inspection will conclude in 2012.
11. The Scottish Government has identified an increase in the overall
proportion of Local Authority areas receiving positive child protection
inspection reports as one of the 45 national indicators towards the
achievement of the National Outcomes within the National Performance
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Framework. HMIE will report on this indicator during the further programme of
joint inspections of child protection services.
12. The proposal for a further cycle of child protection inspections was subject
to a Scottish Government Systematic Scrutiny Check which affirmed the need
for continuing external evaluation of child protection services. This support for
a further inspection activity reflected the perception that child protection is a
high risk area attracting considerable public concern and media interest.
13. In his authorisation letter to HMIE, the Minister for Children and Early
Years requested that the timing, scope, form and focus of a proportionate
second cycle be subject to discussion with a range of stakeholders, including
CoSLA, inspectorates, Audit Scotland, service delivery organisations, child
protection professionals and children. This was completed by the end of
March. The engagement included over 200 people from a wide range of
professional backgrounds who attended discussion seminars in March. The
overall reaction to the proposed inspection model and revised quality indicator
framework was very positive.
14. The Crerar Review was welcomed and strongly supported by HMIE.
HMIE fully participated in the post-Crerar action groups and is now
responding to the Government’s request for an action plan reflecting the
Government’s response to these action groups. We are playing a very active
part in the Audit Scotland-led work on scheduling, risk assessment and
improvement planning.
15. Acknowledging both the Crerar recommendations, the Government
response and revisions to school and establishment inspections, the revised
model of child protection inspection places joint self-evaluation at the start of
the inspection process. HMIE has published a revised self-evaluation guide
How well do we protect children and meet their needs? to assist services in
undertaking self-evaluation for improvement. Each Child Protection
Committee has a link inspector from the multi-disciplinary team who will assist
in building capacity for self-evaluation within and across services focussing on
improving outcomes for children.
Transfer of functions in respect of joint inspection
16. The function of HMIE which transfers to SCSWIS is that of leading and
coordinating the joint inspection of child protection services and for the
inspection of the integration of children’s services. The primary purpose of
inspection is to provide assurance and secure improvement as well as
providing evidence based policy advice and advocating on behalf of service
users. In respect of child protection services providing assurance in this area
demands considerable rigour and attracts a high risk.
17. The transfer of function is scheduled to take place in 2011, during the
three year period of the revised programme of inspection. Transitional
provisions for transfer of this function will need to be robust to avoid any
disruption or dilution of rigour. Recent events in England, in the context of
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structural changes to inspectorates’ roles and functions, highlighted by
Lord Laming in his progress report following the death of Baby Peter, illustrate
the risk of providing false assurance in respect of child protection practice.
18. The experience from the pilot inspections underlines the necessity of a
clear authorising environment to complete the programme of joint inspections.
A detailed legislative framework will be required to support the continuing
inspection activity. The provisions currently enacted in the 2006 Act will need
to be replicated within the proposed secondary legislation. As the repeal of
the 2006 Act takes effect before the conclusion of the child protection
inspection programme, legislative provisions will need to be robust.
19. The status of HMIE as an agency confers a degree of independence from
Ministers and accountability to Parliament The joint inspection team based
within HMIE currently enjoy close working relationships with policy colleagues.
This has worked well to date particularly in areas where performance has
been poor or in areas of public concern. There is a flexibility which allows a
prompt response to matters of serious concern identified through inspection
and to directions from Ministers e.g. in the inspection of service provision for
children of asylum seekers or following the publication of the report into the
death of Danielle Reid.
Duty of user focus and duty of co operation
20. HMIE welcomes the introduction of the duty of user focus and will
continue to demonstrate continuous improvement in user focus when carrying
out scrutiny functions.
21. HMIE will continue to cooperate and collaborate with Social Care and
Social Work Improvement Scotland (SCSWIS) on the integrated inspection of
individual services offering both care and education. Integrated inspections
are currently carried out under s.26 of the Regulation of Care (Scotland) Act
2001. These services are diverse and range from pre-school centres,
specialist provision for children with disability and include secure provision for
young offenders. The function of HMIE in respect of integrated inspection of
such provision will not transfer to the SCSWIS. HMIE will continue to work
closely with SCSWIS to ensure consistency in approaching integrated
inspections.
22. HMIE currently engage with the coordination of scrutiny scheduling led by
Audit Scotland and contribute to the shared risk assessment process
undertaken to inform strategic inspection of local authorities. Joint inspections
of child protection services consider the contribution made by police services
and SCRA, as well as those services commissioned or delivered by local
authority and health boards. This additional intelligence will be shared through
the risk assessment and planning process.
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SUBMISSION FROM HI-ARTS
Public Services Reform (Scotland) Bill
1. Highlands and Islands Arts Ltd (HI~Arts) is the arts development agency
for the Highlands and Islands, contracted by Highlands and Islands
Enterprise, and in receipt of foundation status funding from the Scottish Arts
Council. HI~Arts was previously in receipt of revenue funding from Scottish
Screen, and has now collaborated with that body to create the new
development agency, Regional Screen Scotland.
2. The Board of HI~Arts welcomes the opportunity to submit evidence on the
Creative Scotland sections of the Public Services Reform (Scotland) Bill.
Needless to say, this evidence is specific to HI~Arts, and should not be taken
as representing the views of any of our core funders.
3. The Committee will recall that HI~Arts also submitted evidence on the
previous ‘Creative Scotland Bill’ in April 2008. As was the case at that time,
we recognise that considerable efforts have been made to address the issues
raised in both such formal consultations, and more generally in debate about
the establishment of Creative Scotland. For example, an earlier statement
from the Scottish Government has clarified what is intended by the term
‘Creative Industries’ by adopting the definition used by the DCMS. While
one might quarrel with aspects of that particular definition (it is hard to see
how ‘antiques’, for example, fit within a definition concerned with
contemporary creativity), it does at least provide a clear basis from which to
move forward. It is apparent from the transcript of the relevant debate that the
previous lack of clarity on what was meant by the ‘Creative Industries’ was for
many MSPs one of the stumbling blocks in the previous Creative Scotland bill.
4. We remain of the view, however, that there would still be merit in taking
on board the NESTA definition of the Creative Industries in terms of
identifying priorities for Creative Scotland, and noting thereby that the
‘Creative Services’ sector ( such as advertising, architectural and design
businesses) is well catered for by existing institutions.
5. Moreover, we believe that a significant issue of definition remains, and
could still prove problematic, both in the bill’s progress through Parliament,
and also if it is approved as it stands. Throughout the relevant sections of the
draft bill itself, and throughout the accompanying notes in the Policy
Memorandum, the phrase ‘arts and culture’ is used frequently and
consistently. This strikes us as both misleading and confusing.
6. In paragraphs 163 and 164, the Policy Memorandum (hereafter ‘PM’)
refers to the concerns expressed about the previous bill’s reference to
Creative Scotland as the ‘national’ body but implies that these concerns came
chiefly from non-arts bodies such as the Scottish Museums Council. We also
expressed this concern, and we believe that the present drafts do nothing to
remove the concern—if anything, some of the wording strengthens anxieties
about potential future confusion.
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7. In the PM, paragraph 136 refers to the ‘promotion and development of our
national culture’, and 143 refers to Creative Scotland as ‘the principal
advisor to Scottish Ministers on matters to do with arts and culture’ and ‘the
key advocate of Scotland’s arts and culture’. Yet the Explanatory Notes (para
60) state that ‘Scotland’s national culture means…Scotland’s distinctive way
of life as a whole’. That is giving Creative Scotland a very sweeping brief
indeed.
8. Indeed, it is not clear why the term ‘culture’ is required at all in this
context, when it is otherwise made very clear that Creative Scotland will work
with the arts and other areas of creative practice. Might it not be simpler, and
less confusing, to omit the terms ‘culture’ and cultural’ throughout the
document, and be more explicit about Creative Scotland’s role in the Creative
Industries? Thus, the very first paragraph in the Creative Scotland section of
the PM (128) could now simply read: ‘a new national body for arts and the
creative industries’.
9. We submit that many diverse institutions—NDPBs and independent
bodies—make highly significant contributions to ‘Scotland’s national culture’,
and that it would be very difficult for Creative Scotland to play a leading role
on behalf of those institutions. Nor do we believe that that is what is intended,
but much of the wording of both the Bill and the PM implies such an intention.
10. Our other areas of comment are more specific:
11. Paragraphs 140 and 151 of the PM assert Creative Scotland’s freedom
from Ministerial interference in matters artistic. But, as was shown by the
recent announcement of the uses to which the £5 million Innovation Fund will
be put, successive Governments have greatly restricted the freedom of action
of the Scottish Arts Council by stipulating in advance the specific purposes to
which new funding must be put. This results in the unfortunate situation
whereby the Government can state, accurately, that funding for the arts has
increased, but the SAC has in reality a reducing flexibility and ability to meet
the needs of its core clients. It would be unfortunate if Creative Scotland found
itself confined within the same straitjacket.
12. We welcome the decision (para 159 of the PM) to establish Creative
Scotland as an NDPB and endorse the arguments advanced to support this
decision.
13. We note the reference at para 142 to Creative Scotland offering ‘direct
funding and expert…advice’ to ‘wider delivery partners’. We believe that this
should be a reciprocal, not a unilateral process, and we would look to the
Scottish Government, and Parliament, to encourage such ‘wider partners’ to
appreciate how their own direct investment in the arts can help them to
achieve their objectives. We understand that a ‘toolkit’ for Community
Planning Partnerships on how to engage with culture is under preparation,
and we warmly support such a resource.
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14. We regret the decision, noted at paragraph 169, not to impose ‘any new
burden or responsibilities on local authorities.’ While we welcomed the
decision, in the previous bill, to remove any reference to the controversial
concept of ‘cultural entitlements’, we believe that leaving the role of the local
authorities without any further definition or obligation will mean the job is only
half done. We note that the evaluation of the ‘Cultural Pathfinders’ programme
has just been issued, and, on that basis, it might be appropriate to
acknowledge, at the least, that further work is required to establish what the
future role of the Scottish local authorities should be in supporting the arts and
creativity.
15. Finally, as, with our previous submission, we welcome those statements
in the Bill which relate to the transfer of Scottish Arts Council staff to the
new agency. Change and expansion need to be balanced by continuity and
organic development, especially in the economic climate which now pertains.
It is reassuring that the cumulative expertise of the SAC team will not be lost,
and we hope that this will also apply to the staff of Scottish Screen, with whom
HI~Arts has had a long and productive relationship.
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SUBMISSION FROM HIGHLANDS AND ISLAND ENTERPRISE (HIE)
Public Services Reform (Scotland) Bill
Introduction
1. Highlands and Islands Enterprise (HIE) is the Scottish Government's
economic and community development agency for an area which covers more
than half of Scotland. We work with high growth businesses and public and
voluntary sector organisations to build sustainable economic growth across a
diverse region which stretches from Shetland to Argyll and from the Outer
Hebrides to Moray. We are committed to developing the Highlands and
Islands as a competitive region which is home to strong communities,
successful, high growth businesses and excellent quality of life
2. HIE’s remit has put the agency in the unique and exciting position of
taking a holistic approach to the development of arts and culture as well as
the Creative Industries. Since its inception, as the Highlands and Islands
Development Board and later HIE, the organisation has developed an
international reputation for its understanding of the value of arts and culture,
both as an economic generator, but also for the impact the sector has on the
sustainability of small rural communities.
3. Accordingly HIE welcomes the creation of Creative Scotland through the
Public Services Reform Bill, and looks forward to building on and enhancing
our existing partnership with the Scottish Arts Council and Scottish Screen.
4. We also welcome the opportunity to submit evidence and look forward to
joining the Committee for the roundtable discussion on 9th September 2009.
Background
5. During the 1990’s HIE’s work initially focussed predominantly on the
social and community benefits of arts and culture, taking a lead in the
development of cultural infrastructure and talent across all parts of the region,
in partnership with local authorities and the Scottish Arts Council. One output
of this community based investment was a wealth of creative talent that has
driven the development of a flourishing Creative Industries sector in the
region. It is no surprise to find that in most cases, the Creative Industries
sectors where the Highlands and Islands shows its greatest strengths, are
those that where HIE’s cultural investment has been strongest. To maximise
the potential of this growth sector, in 2001 HIE added a specialist Creative
Industries team with a strong business and industry development focus to
complement its long-standing Strengthening Communities team.
HIE’s sectoral role
6. Within the overall Government Economic Strategy HIE’s role is to:-
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•
•
•

Support high growth business and sectors to raise regional and local
growth rates. The Creative industries are a key growth sector.
Strengthen communities, especially in fragile areas.
Create the infrastructure and conditions to improve regional
competitiveness.

7. To stimulate strong sectoral growth, HIE focuses on sectoral capacity
building, supporting high growth businesses. targeted infrastructure
developments, and arts and culture as a community key sector:
8. Sectoral capacity building: Over the past 10 years HIE has been active
in the creation and growth of the networks that create scale in the creative
sector, and in leading on the development of new national and international
markets for Highlands and Islands companies. Through our regional industry
partners, the involvement of creative practitioners has been key to the
successful development of appropriate policy and support mechanisms.
9. High growth businesses: HIE works with individual businesses (and
crucially groups of business) to provide appropriate investment, specialised
business advice, mentoring, and management support, whilst identifying and
addressing skills gaps. Specialist advisory services aimed at creative
practitioners, historically delivered by the Cultural Enterprise office, in the
South of Scotland and by HIE and its industry partners in the Highlands and
Islands, are important in supporting business growth.
10. Targeted infrastructure developments: HIE also invests with partners
in built infrastructure for the sector, such as the Fas Creative Industries
Incubation Centre at Sleat in Skye, the new £2.5M Creative Industries and
Media Centre in Stornoway the £12M Mareel centre in Lerwick and the new
Eden Court theatre in Inverness.
11. Arts and Culture as a Community Key sector: HIE assist’s
communities to develop dynamic, creative places, utilising the area’s unique
environmental and cultural assets. This involves focus on both the community
and enterprise aspects of arts, culture and heritage, and partnership working
with arts organisations and local authorities.
12. The success of this approach has been demonstrated in the significant
growth rates shown in the whole Highlands and Islands creative industries
supply chain, with the number of people working in the sector, turnover and
GVA all growing at levels above the national average. The full supply chain
that supports the Creative Industries in the H&I employs 13,285 people,
accounts for 1,670 businesses and generates £189m in GVA and £559m in
turnover per annum, delivering 5% of the economy of the Highlands and
Islands, and with growth rates significantly above the Scottish averages for
the sector 1 . However despite these high growth rates, and the increase in
international trade, the sector in the Highlands and Islands still has lower
employment and GVA impact proportionally than the rest of Scotland.
1
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Ekos 2009, ‘Baseline of the Creative Industries Supply Chain in the Highlands and Islands’.

Accordingly HIE’s overarching priority is to grow the sector’s GVA by 30%
over the coming years.
13. Within the 13 identified sub sectors, HIE have specific priority areas,
which includes music, screen and television, writing/publishing, designer
fashion and software. Through our partners HI Arts we also have a focus on
crafts and visual arts. This provides the Highlands and Islands with sectoral
support in the areas with the most significant growth potential and with the
greatest historical growth patterns.
Key challenges and opportunities
14. HIE believes that the creative economy is best seen as a series of
creative people and businesses, arts and cultural groups as well as
communities, all linked through human and social networks. As well as being
valuable in its own right, arts and community based activity is extremely
valuable for the positive image it creates of the Highlands and Islands, and
also for the development of new creative talent. This process, including
audience development and greater access to the arts, increases both the
creative talent pool, and broadens the perspective of the creative
entrepreneur. This then creates new consumers of creative content, but also
strengthens the networks that encourage new ideas and approaches.
15. It is clear that while the sector is made up of disparate businesses and
business models, there are shared barriers to growth, with the most significant
being scale. Crucially, and this where Creative Industries differs from all other
key sectors:
•

The “business unit” is not usually the individual business: The
business unit is a network of SMEs and micro businesses and is
generally fluid with few permanent members.

•

Scale, new knowledge, skills and access to market come from
growing the networks: This also gives the flexibility needed by the
SMEs and micro businesses, to survive with the major multinationals
with which they share the sector and to adapt to a variety of employers,
business models, and economic climates.

16. Other potential shared barriers include: a lack of finance, particularly for
content development (the sectors R&D); distance from market/other networks
(particularly in the Highlands and Islands); recognition and understanding of
the sector; and weaknesses in the structure of the supply chain.
Creative Scotland
17. With this background in mind, HIE welcomes the creation of Creative
Scotland through the Public Services Reform (Scotland) Bill. We have a long
track record of effective and successful joint working with both the Scottish
Arts Council and Scottish Screen. Indeed HIE and SAC’s joint funding of
Highlands and Islands Arts (HI Arts) is a notable example of a combined
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support programme making a major and lasting impact in the region, and
drawing on the complementary skill-sets and remits of the two agencies.
18. HIE believes that this close working relationship model can continue to
deliver significant benefits for the region and Scotland as a whole, with the
expansion of the role of Creative Scotland from SAC and Scottish Screen
offering fresh opportunities for major sectoral and cultural growth in the
region. The Framework Agreement drawn up between Creative Scotland and
the public sector agencies highlights the opportunity for HIE to work with CS
in both economic and artistic/cultural roles. This is an opportunity to further
develop the virtuous circle that links Creative Industries, ‘the arts’, and the
growth of enterprising communities.
19. As an agency active in the Creative Industries there are two specific areas
of interest that HIE would like to highlight:•
•

The role of Creative Scotland in community and cultural development,
and;
The need to ensure that the specific requirements of the Highlands and
Islands are effectively addressed within any national plan.

20. HIE has played an active part in the discussions that led to the
Framework Agreement between Creative Scotland, the enterprise agencies
and local government and in establishing Scotland’s Creative Industries
Partnership. These documents focused on setting out the complementary role
that those agencies had in supporting creative entrepreneurs. We look
forward to exploring the future role of Creative Scotland in the community and
cultural development of the Highlands and Islands, building on our very
successful partnership with the SAC over the past 20 years.
21. For HIE, and the Highlands and Islands, Creative Scotland’s role here is
crucial. Full partnership in the arts and cultural sectors will provide the basis
for HIE’s ambitious sectoral growth targets. Indeed partnership and clarity of
the roles of agencies, particularly from the perspective if the sector, will be
essential across the arts, culture and creative industries generally.
22. Secondly, we would also want to stress the need for Creative Scotland to
fully represent the totality of Scotland, in both a spatial and sectoral manner.
The Highlands and Islands have a wealth of creative talent, and practitioners
with significant skills and knowledge that can harnessed by Creative Scotland
to mutual benefit. This will require Creative Scotland to be a truly National
Agency, operating in partnership throughout Scotland, and integrating with
and building upon successful structures and industry groupings already in
place.
23. For example the framework agreement highlights the need for creative
practitioner involvement in a range of advisory fora, and information groups.
This is welcome and will ensure the voice of industry shapes developments.
However we would stress the real exigencies of time and travel for those
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involved, particularly those hailing from remote areas, and who work in small
business or community contexts.
24. Finally, and in a similar vein, HIE also strongly welcomes the clear focus
on content as well as enabling technologies, reflecting better as it does the
strengths in the Highlands and Islands, and the fact that competitive
advantage may not lie in the same sectors as it does in other parts of
Scotland.
25. HIE welcomes this Bill and the development of Creative Scotland, and
looks forward to continuing and developing new joint activity that will help the
Highlands and Islands, and continue to grow its reputation for creative and
artistic activity, and increase our contribution to Scotland as a whole.
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SUBMISSION FROM HIGHLAND COUNCIL
Public Services Reform (Scotland) Bill
Simplification of public bodies
1. The Highland Council welcomes the simplification of the public sector
landscape from both the point of view of the public users of services and from
point of view of maximising cost efficiency.
2. In relation to the specific proposals, the Council considers that it is
sensible to transfer the functions of the Deer Commission to Scottish Natural
Heritage (SNH) especially as the Deer Commission specific role is undertaken
on the wider scale by SNH in relation to biodiversity, nature conservation and
habitat management. SNH are already closely involved in deer management
and bringing these organisations together would enable one organisation to
address deer management impacts on access and rural land use.
3. With regard to the advisory bodies that are proposed for dissolution, the
Council does not envisage any particular problems with the proposed
alternative arrangements.
4. In relation to the proposal to delegate Ministerial functions under Section
7 of the Industrial Development Act 1982 and Section 5 of the Science and
Technology Act 1965, which are designed to consolidate the delivery of
national business grants within Scottish Enterprise, the Highland Council
would suggest that Highlands and Islands Enterprise be given equal powers
to that proposed for Scottish Enterprise in relation to the delivery and
management of these grants.
Order making powers
5. In relation to the power to make orders to restructure the discharge of
public functions in Scotland, the Council notes that this could potentially have
a significant impact on how public services are organised and delivered.
Consequently it is important that there is effective consultation over and
scrutiny of any such proposals.
6. The Council welcomes the commitment by the Scottish Government that
the order making power will not transfer functions away from local authorities
or make any structural changes in relation to local government.
7. The Council also welcomes the fact that the order making power also
allows functions, following consultation to be transferred or delegated to local
authorities as well as fire and police authorities. However any such transfer
and/or delegation would have to be accompanied with an appropriate transfer
of financial resources.
8. With regard to the order making power to enable Ministers to reduce or
remove administrative burdens, the Council, while welcoming the policy
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intention behind these proposals, would wish to ensure that local authorities
are fully consulted on any proposed changes which relate to functions they
discharge and for which they have responsibility.
9. For example, changes to licensing and inspection arrangements could
have significant consequences for local authorities which would have to be
carefully considered.
Establishment of Creative Scotland
10. The Highland Council welcomes the creation of Creative Scotland and
also welcomes the confirmation that Creative Scotland will be established at
arm’s length from Scottish Government and that Creative Scotland will be fully
funded by the Scottish Government, separate from the core budgets of the
merging organisations.
11. The Council note the intention that a new area of work for Creative
Scotland will be to assist artists to achieve excellence and to promote Scottish
art and artists in the international arena.
12. Whilst the Council is, in principle, supportive of this aspiration, it is
conscious that this may have additional cost implications; consequently the
Council would urge the Scottish Government to make new resources
available for new areas of work and would not want the necessary resources
to be diverted from current provision by Scottish Arts Council, particularly
existing funding for grass roots participation and community based cultural
organisations, such as Promoters Arts Network and Fèisean nan Gàidheal in
the Highlands.
13. The Highland Council has always appreciated Scottish Arts Council’s
awareness of and consideration for the particular needs, challenges and
opportunities in the Highlands, which are often different from those in more
urban and / or central areas of Scotland. The Council hopes Creative
Scotland will similarly be conscious of the need to adopt varying approaches
and implement strategy flexibly to best serve the various, geographical and
culturally distinct, areas of Scotland. Similarly, we would expect Creative
Scotland to take an active role in supporting and promoting the Gaelic
language and cultural traditions.
14. The Highland Council welcomes how, in the lead up to the creation of
Creative Scotland, Scottish Government and the transition board have
engaged with artists and the arts community and canvassed their views. It is
essential that Creative Scotland continue to fully involve artists and the art
sector in its establishment and development.
15. The Council has previously expressed reservations that the proposed size
of Creative Scotland’s Board might be too limited; that reservation would be
somewhat assuaged if the Board’s make up comprises a membership that
ensures it has knowledge and experience which is broad and varied enough
to represent the diversity and range of the cultural sector in Scotland.
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Social Care and Social Work Improvement Scotland
Health Improvement Scotland
Scrutiny
16. The Highland Council notes the intentions of the Bill with regard to new
scrutiny arrangements, to ensure more consistent and effective approaches in
social care, social work, criminal justice social work, child protection and
health care services, and across the public, private and voluntary sectors.
17. The Highland Council agrees that the current legislation no longer reflects
best practice, including the level of joint working across agencies, or best
practice in regulation and scrutiny. Accordingly, the new legislation is
welcomed, as it seeks to base these activities around an integrated cycle of
improvement, and that regulation is integrated, proportionate, and evidencebased.
18. The Bill presents some opportunities to strengthen and further develop
working practices, to:
•
•
•

have a more consistent approach to risk assessment and scrutiny of
public services;
enable improved sharing of information across inspectorates;
use the duty of collaboration to replace some current ad-hoc and
opportunistic joint working arrangements.

19. There is an ongoing debate about how far these objectives can be
achieved through legislation, and how much should be addressed in guidance
and protocols, between the regulators and with service providers. Certainly,
the new proposed duties will require a change of culture amongst scrutiny
bodies, which is more than can be achieved by legislation alone.
20. The Bill reduces the number of scrutiny bodies by replacing the Care
Commission and SWIA with Social Care and Social Work Improvement
Scotland (SCSWIS). However, it falls well short of the recommendations,
widely supported by service providers, of the Crerar Review.
21. Crerar recognised that we operate in a world where health and social care
and education are not discrete entities. Practice in community care and in
children’s services is increasingly integrated across professional disciplines
and agency structures.
22. This Council believes that this legislation is a missed opportunity to
combine the regulation of health, care and education into one organisation. It
is concerned that while there has been some rationalisation of functions, and
there is the proposed duty to collaborate, this may not be sufficient to ensure
a seamless efficient approach for service users and providers. Indeed, the
duty to collaborate is unlikely to resolve the duplication in inspection
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programmes, schedules and processes, for both service providers and
service users.
23. Also, the achievement of improvement-based scrutiny will be challenging,
and the Bill does present some risks:
•

•
•

•

•

The necessary arrangements during the imminent process of transition
may introduce significant additional work which could impact on our
normal business of providing services – albeit the regulatory bodies will
be required to fund the costs of establishment/transition, and identify
efficiency savings in relation to scrutiny.
Greater standardisation and consistency across regulators will be
welcome, but we do not necessarily want a simplistic ‘one size fits all’
approach in return.
There will be an increased requirement on the Council to undertake
self-evaluation. It is possible that one form of regulatory bureaucracy is
being replaced by another, and that the overall burden will not be
reduced.
There continue to be different processes for dealing with complaints
about public services, as while the Crerar report included the case for a
single complaints system across all public services, the Bill does not
fulfil this.
There may be a greater risk of scrutiny and regulation dominating the
balance of our activities, causing us to be more inspection-led and less
management-led.

Financial implications of the Bill
24. From the Council’s perspective, it is hoped that the Bill will result in
reduced bureaucracy and duplication from external inspections. Where this is
the case, the Council will wish to identify any time or cash savings that result,
in order that these can improve efficiency within the Council and contribute to
the Council’s own efficiency targets.
25. In addition, with the reduction in the number of scrutiny bodies and the
level of scrutiny combined with a move towards self-evaluation it should be
the case that the new scrutiny arrangements will cost less. It could be that the
savings that are achieved could be invested in those agencies that will be
required to carry out the self-evaluation; for example local authorities.
Conclusion
26. Overall the Highland Council is broadly supportive of the measures
contained within this Bill, which will contribute to reducing duplication of both
activity and inspection within the public sector landscape as well as
contributing to the development of a proportionate and risk based scrutiny
system in Scotland. The anticipated benefits from reduced and more
consistent regulation are likely to outweigh the risks referred to above.
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27. The Council also believes that still more can be achieved towards the
achievement of the Crerar recommendations, to have simple effective
inspection, and considers that this legislation could have gone further and
been more ambitious in this regard.
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SUBMISSION FROM HISTORIC SCOTLAND
Public Services Reform (Scotland) Bill
1. Thank you for your letter of 25 June on behalf of the Committee to John
Graham, Chief Executive of Historic Scotland, requesting a written statement
of evidence from the agency on the elements of the Bill relating to the Historic
Environment Advisory Council for Scotland (HEACS). I hope that what follows
will be helpful to the Committee.
Historic Scotland
2. Historic Scotland is an Executive Agency of the Scottish Government. The
agency’s
Framework Document is
available on our website at
http://www.historic-scotland.gov.uk/framework-document.pdf but it may be
helpful to the Committee to provide, for ease of reference, the introductory
paragraphs:
Status and role of the agency
3. Historic Scotland is an Executive Agency of the Scottish Government. All
functions performed by the Agency are carried out on behalf of Scottish
Ministers. It is headed by a Chief Executive who is responsible to Scottish
Ministers, within the terms of this Framework Document, for its management,
performance and future development.
Aims
4. In contributing to the Government’s purpose of increasing sustainable
growth, Historic Scotland will pursue the following aims:
•
•
•

to care for, protect and enhance the historic environment;
to secure greater economic benefits from the historic environment;
and
to help people value, understand and enjoy the historic
environment.

Main functions
5. The main functions which Historic Scotland carries out on behalf of
Scottish Ministers are:
•
•
•

caring for and presenting to visitors the historic environment
properties for which Scottish Ministers are responsible;
maintaining the statutory schedule of monuments of national
importance and the statutory list of buildings of architectural or
historic interest;
considering proposals for alterations to scheduled monuments and
listed buildings;
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•
•
•

providing financial assistance towards the conservation and
enhancement of the historic environment;
providing guidance on the management of the historic environment;
and
advising on policy for the historic environment.

Policy development
6. Historic Scotland fulfils the same role in Scottish Government policy
development as other Directorates and will be involved at the same time as
other Directorates in wider policy development.
7. Officials in Historic Scotland contributed to the Policy Memorandum to the
Bill, which provides background on HEACS and sets out the rationale for
Ministers’ decision in relation to HEACS. This response provides additional
material, which I hope the Committee will find helpful, on the types of advice
HEACS provided during the six years of its existence and on how Historic
Scotland has developed its access to external advice since the creation of
HEACS in 2003 and how we are planning to develop that further.
8. Under s15 and s16 of the Public Appointments and Public Bodies etc
(Scotland) Act 2003 HEACS was established “to provide Ministers with advice
on issues affecting the historic environment; and how the functions of the
Scottish Ministers exercisable in relation to the historic environment may be
exercised effectively for the benefit of the historic environment”. The appendix
to this provides details of its reports to Scottish Ministers since 2003 and the
Government’s response to those reports, work on which was largely
undertaken by Historic Scotland at Ministers’ request. Since its inception,
HEACS has also: sometimes commissioned research in support of its reports
which has usually been published alongside them; produced annual reports;
held annual conferences; and responded to relevant public consultations. All
of these documents, together with Ministerial responses to HEACS’
submissions, are available on the HEACS website.
9. As set out in the Framework Document, Historic Scotland advises
Ministers on the historic environment, fulfilling the same role in Scottish
Government policy development as other Directorates. The Civil Service
Code requires the advice provided by civil servants to
10. Ministers to be objective – based on evidence, which has been accurately
presented, and takes into account all the known facts – and impartial. As
noted in the Policy Memorandum, Ministers were of the view that it was
against the principles of achieving simplification in the public sector to
continue to maintain a separately constituted NDPB which also provides
advice on historic environment issues (and which exists solely for this
purpose). Ministers have recognised that HEACS has done useful work, of
which its members can be rightly proud. However, in the modern public sector
landscape, Ministers believe they should be able to call upon their officials in
Historic Scotland to reflect, obtain or, if necessary, commission work to
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provide alternative perspectives, as part of the agency’s broader advisory
role.
11. Since HEACS was established in 2003, Historic Scotland had already
sought to increase the integration of external views into its work. For example,
the Policy Memorandum notes that the Historic Scotland Board now includes
six non-executive directors, who are appointed in accordance with Nolan
principles and whose details are provided on the agency’s website and its
annual report. With the National Trust for Scotland and the Historic Houses
Association, we have established the Historic Properties Group, in which we
work closely with these organisations on issues relating to the provision of
public access to the properties we manage. We have also consulted widely on
the development of the first-ever Scottish Historic Environment Policy
document, which sets out in an easily accessible place Ministers’ policy on the
historic environment, under which the agency works. To support the agency’s
current Castles Initiative, we have established a Reference Group, whose
membership includes individuals with a range of relevant backgrounds in
architecture and conservation, to ensure that the project benefits from close
engagement with external expertise and perspectives. This approach has
proved to be very successful and we intend to make further use of it as other
opportunities arise.
12. With the abolition of HEACS, we have considered what further steps we
should take. We have given a commitment that we will organise an annual
conference for the sector, building on those held by HEACS. We also
propose to establish a new Historic Environment Strategy Forum, which the
Minister may periodically attend. The Forum will bring together key
organisations in the sector, including voluntary organisations. We see it acting
as a “think tank” for the sector, which focuses on identifying high-level,
strategic issues the agency and others should be addressing. We expect this
to strengthen our direct partnership working with others, bringing external
views more deeply into the heart of government. While we will need to put in
place some administrative support, and we expect that the Forum will
generate new demands for research and other work which will carry costs, we
would expect to absorb any such costs within our normal running. The Forum
will not generate any of the separate organisational overheads associated
with HEACS, such as those needed to support competitive recruitment of
individual members, members’ expenses, Chair’s remuneration or dedicated
posts, for example. We will continue to consider with Ministers what further
developments might be desirable, in terms of bringing in external advice and
perspectives, taking account of any issues which may arise during the
passage of the Bill.
13. I hope this additional information will be helpful for the Committee and
would be happy to provide further information on any of the points made or
copies of any supporting documents, such as the Agency’s Annual Report
and the Scottish Historic Environment Policy, if that would be useful.
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SUBMISSION FROM THE INSTITUTE OF LOCAL TELEVISION
Public Services Reform (Scotland) Bill
Introduction
1. For Stage 1 of the bill process, these views are limited to the general
principles of the Bill on “the establishment of Creative Scotland as a new arts
body replacing the Scottish Arts Council and Scottish Screen”.
Background
2. The Institute of Local Television was established in 1989 and recognised
by the Secretary of State in 1998 when it became a company limited by
guarantee.
3. The Institute is a social enterprise encouraging the development of local
TV as public service broadcasting, to provide news and cultural programming
for and on a civic or (broadly) local authority scale.
4. The Institute is based in Edinburgh, works internationally but has
extensive experience of small scale broadcasting in analogue (the restricted
services licenses) and in preparing small scale digital TV proposals in
Scotland to coincide with digital switchover.
5. The director’s background from 1979 is with trades union and arts
programme making and management of two local TV stations focused on arts
and local programmes. He also exhibits intermittently, most recently at
Peacock Visual Arts in 2008 and at the Edinburgh International Art Festival in
2004.
Concerns with the general principles of the Bill for Creative Scotland
6. In the past neither the Scottish Arts Council nor Scottish Screen has fully
understood or embraced the idea that the representation of the arts is crucial
to the development of a deeper cultural base to support participation and
access.
7. Radio and TV programmes ‘about’ the arts, including interviews with
artists exhibiting and performers/directors and with authors and local
coverage of events have fallen within voluntary scope of commercial public
broadcasting and press review.
8. As radio or TV programmes they do not profess themselves to be artistic
goods yet are an important portal through which to be informed to access
and/or participate.
9. With a more publicly supported narrative about the arts on radio and local
TV as integrated with the Internet representation of individual activities can be
made to a wider world (within and beyond Scotland). This helps demonstrates
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the health and vitality of an active and creative Scotland.
10. Discussion of the cultural interests of a local area and not just the
interests of a particular cultural form taken together become components
through which a nation is viewed and identified.
11. Culture is at its best a dialogue requiring an open and accessible public
arts media.
12. An ongoing dialogue ‘about’ art and the arts informs and lays claim to
public interest and (I suggest) comprises Creative Scotland.
13. Nurturing this creative climate with the expectation of discussion and
debate is of greater significance in ‘creative Scotland’ terms than any one
event in itself.
14. The Bill however encourages access and participation as the direct
relationship to observation or manufacture, ignoring how the participation as
observer or maker becomes involved.
15. ‘Representation of the arts’ is overlooked in the Bill yet it is the vital
element that encourages a literal as well as a more deeply discursive
engagement with access and participation in the arts and as stakeholders
within the broader ‘creative Scotland’.
16. In their separate roles the SAC and SS have provided support for display
and exhibition, supporting theatres (etc) and cinemas – but neither public
body has a programme of support or for the discursive representation of the
arts.
17. The major commercial forms of this aggregating representation of the arts
are on television and in the press and these institutions are no longer in a
position to provide that accidental though necessary support.
18. Support for the representation proposed need not be built into the remit of
Creative Scotland but instead into a wider brief for broadcasting and local
media content in Scotland. This should be in everyone’s interest as we move
from treating broadcasting in the Gaelic medium towards a wider and more
localized support, reflecting Scotland’s cultural as well as linguistic diversity.
Local television and the Scottish Digital Network
19. The introduction of local public service TV network is supported by the
main political parties at Westminster and Holyrood.
20. The recent political emphasis has been upon securing local news in view
of the possible collapse of regional TV news on Channel 3.
21. The deeper and long-term value of local public service television however
is in representing in contemporary forms – on Freeview and on broadband -
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the diversities of local arts and cultural activity and in aggregated form
demonstrating the common values of local traditional and contemporary arts
and cultural engagement on the ground.
22. The general functions of Creative Scotland suggest that it seeks to make
a contribution to an understanding of Scotland’s ‘national culture’. Without a
diverse and local representation of the arts this ‘national culture’ is
dangerously close to being formed as a centralised stereotype or the
elevation of one element of cultural activity by preference.
23. Access and participation to live arts is always local to those making and
engaged, whether this is for traditional or contemporary forms.
24. ‘National culture’ in the Bill provides a spur for those forming Creative
Scotland to select when as an agency Creative Scotland should be informed
through an equality of representation an understanding of access and
participation as it appears among the arts in Scotland.
25. Support for ‘representation’ should include support for media
representation and dialogue – in particular in broadcasting and other digital
forms – on a par with bricks and mortar ‘housing of the arts/film’.
26. The General functions fail to ‘represent’ and contextualise the arts or art
practice and yet suggest that miraculously without support for dialogue and
debate that Scotland has a ‘national culture’. Without support for lively
representation such a fluid notion as ‘national culture’ will fall to central
selection and is without substance.
General functions of Creative Scotland
27. Creative Scotland has the general functions of—
(a) identifying, supporting and developing quality and excellence in
the arts and culture from those engaged in artistic and other creative
endeavors,
(b) promoting understanding, appreciation and enjoyment of the arts
and culture,
(c) encouraging as many people as possible to access and participate
in the arts and culture,
(d) realising, as far as reasonably practicable to do so, the value and
benefits (in particular, the national and international value and benefits)
of the arts and culture,
(e) encouraging and supporting artistic and other creative endeavors
which contribute to an understanding of Scotland’s national culture,
(f) promoting and supporting industries and other commercial activity
the primary focus of which is the application of creative skills.
28. In exercising the function mentioned in subsection (1)(c), Creative
Scotland must do so with a view to increasing the diversity of people who
access and participate in the arts and culture.
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29. Creative Scotland may encourage and support such persons as it
considers appropriate in the exercise by those persons of any of the functions
mentioned in paragraphs (a) to (f) of subsection (1) (or functions similar to
those).
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SUBMISSION FROM LEARNING DISABILITY ALLIANCE SCOTLAND
Public Services Reform (Scotland) Bill
1. The Learning Disability Alliance Scotland welcomes this opportunity to
comment on the proposed changes to scrutiny bodies in Scotland contained within
the Public Services Reform (Scotland) Bill.
General
2. Generally it is our position that the public body landscape is too cluttered
within Scotland. Lots of duplication exists without a clear justification. Too many
public bodies means that each has to justify its own existence, defend a range of
practices and continually produce new initiatives to show that it is “doing the
business”.
3. The steps taken by this Bill to reduce the number of scrutiny bodies could be
equally applied to local authorities, bringing a degree of consistency to the issue of
service provision over the country.
Public service improvement
4. In addressing specific points made we believe this Bill will "help simplify and
improve the landscape of Scottish public bodies, to deliver more effective,
coordinated government that can better achieve its core functions for the benefit of
the people of Scotland". We are particularly pleased to see the merging of the
Care Commission and SWIA.
5. Public scrutiny bodies need to be fit for purpose and the current separation of
these two bodies does not reflect the changes that have taken place in the
relationship between the local authorities and social care providers. Today local
authorities have a far more contractual relationship with service providers whether
it is in the form of formal commercial contracts or that of service level agreements.
Understanding this relationship is important to the future of social care services in
Scotland and a single inspection body is far better placed to do that than two
separate ones.
6. We are concerned that although the new body SCSWIS has the power to
inspect the organisation and coordination of social work services, it is not clear
whether this covers the inspection of the commissioning of care services. Neither
does SCSWIS have the power to issue an “improvement notice” to cover the
process by which local authorities commission, design or organise care services.
This means that recommendations from inspections may or may not result in
change.
7. Our concern over this matter stems from our experiences in debating the
question of quality in how local authorities commission social care services
through the process of competitive tendering.
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8. Despite the Care Commission having experience of thousands of care
services across Scotland and developing comprehensive standards for the
assessment of quality of these services, local authorities completely disregard
such standards in preparing competitive tendering documents. In this process,
local authority commissioning teams set new standards which have not been
assessed or tested in practice, relying, almost exclusively, on paper evidence for
this.
9. The Care Commission currently and SCSWIS will in the future have to inspect
services commissioned to a different set of standards from their own. This has the
potential to lead to poor quality services with providers having to operate to two
sets of standards, one in their contract and the other from SCSWIS.
10. We think that SCSWIS should have the power not only to investigate the
“organisation and coordination” of social work service and how they are
commissioned but be able to use “improvement notices” to ensure appropriate
improvements are made.
11. The use of neighbouring local authorities to supply services where a local
authority cannot meet the requirements of an improvement notice should be
considered.
Good progress
12. We believe that the overall aim of this piece of legislation is consistent with the
five guiding principles recommended by the Crerar Review of:
•
•
•
•
•

public focus,
independence,
proportionality,
transparency and
accountability.

Background
13. The Learning Disability Alliance Scotland was formed in 1999 when a number
of users, carers and professionals working with people with learning disabilities
came together to create an organisation that could represent the views of people
with learning disabilities. Our membership currently stands at twenty organisations
working throughout all areas of Scotland.
14. Members include Enable Scotland, Down’s Syndrome Scotland, CrossReach,
Quarriers, PAMIS, Enable Glasgow, Association For Real Change, Unity
Enterprises, The Action Group, Ark Housing Association, Gowrie Care, Key
Housing Association, Leonard Cheshire Scotland, Cornerstone, L’Arche, Quality
Action Group, Partners In Advocacy, Powerful Partnerships.
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SUBMISSION FROM MG ALBA
Public Services Reform (Scotland) Bill
About MG ALBA
1. MG ALBA (the operating name of Seirbheis nam Meadhanan Gàidhlig or
Gaelic Media Service) has formed a partnership with the BBC to broadcast
BBC ALBA, the Gaelic digital television channel, which was launched in
September 2008. BBC ALBA is the first partnership channel to operate under
a BBC licence. BBC ALBA is currently available on Sky 168 and Freesat 110.
2. MG ALBA was originally established (as the Gaelic Television Committee)
under the Broadcasting Act 1990, and its current remit under the
Communications Act 2003 is to secure that a wide and diverse range of high
quality programmes in Gaelic is made available to persons in Scotland. MG
ALBA is funded by the Scottish Government and regulated by Ofcom.
Scope of this response
3. In responding to this call for evidence, we are confining our comments to
those sections of the Bill that deal with Creative Scotland only.
Establishment of Creative Scotland
4. MG ALBA welcomes the establishment of Creative Scotland and the
general functions set out for the new body in the Bill. Production of audiovisual content is an important commercial activity for the creative industries in
Scotland, creating employment and building a valuable skills base in all
aspects of the screen industries. Film, radio and television are also vehicles
for creative talent and a means by which people can discover and participate
in the arts, and Gaelic audio-visual content is significant in all the areas
described in section 27(1) of the Bill.
5. In response to earlier calls for evidence on the Draft Culture (Scotland)
Bill and on the Creative Scotland Bill, we submitted responses to the Scottish
Government in which we mentioned a number of matters that we believed
required further clarification. Copies of our responses to the earlier
consultations can be provided to the committee on request. Several important
developments have taken place in the time that has elapsed since those
responses were first written, notably the launch of BBC ALBA in September
2008.
6. The explanatory notes to the Public Services Reform (Scotland) Bill
address some of the matters we raised in our previous submissions. In
particular, we are pleased to note that the explanatory notes (paragraph 62)
mention the economic development role that Scottish Enterprise and
Highlands and Islands Enterprise play as regards the creative industries, and
that Creative Scotland may encourage and support these and other bodies
performing similar functions to its own. MG ALBA would welcome the
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opportunity to work with Creative Scotland, enterprise companies and other
bodies to enable the Gaelic content production sector to develop and expand
to satisfy the increasing demand for Gaelic programmes.
Membership and committee structure
7. In earlier consultation responses, we gave our view that consideration
should be given to appointing members to Creative Scotland who would be
able to represent the interests of Gaelic arts and cultural activities, and of
broadcasting and the screen industries. It remains our view that this is
desirable, and we trust that the Bill’s provisions will allow Scottish Ministers to
appoint members with a suitable mix of skills and experience, and will also
allow Creative Scotland to establish committees appropriate to carrying out its
functions in these areas. Again, MG ALBA would welcome any opportunity to
advise Creative Scotland on matters related to Gaelic broadcasting and to be
involved in committees as appropriate.
Costs, staff transfer, etc.
8. MG ALBA has no comment to make on the Bill’s provisions as regards the
costs of establishing Creative Scotland, the transfer of staff or other
administrative matters.
9. MG ALBA is happy to answer any questions the committee may have
arising from this submission.


1067

SUBMISSION FROM THE MORAY COUNCIL
Public Services Reform (Scotland) Bill
Social Care and Social Work Improvement Scotland
•

The establishment of the new Social Care and Social Work
Improvement Scotland (SCSWIS), which replaces the current Social
Work Inspection Agency and Scottish Commission for the Regulation
of Care.

•

Repeal of The Joint Inspection of Children’s Services and Inspection of
Social Work Services (Scotland) Act 2006 as a consequence of the
establishment of SCSWIS.

1. The Bill is in seven parts and Part 4 establishes Social Care and Social
Work Improvement Scotland (SCSWIS) with scrutiny functions in relation to
care services and social work services.
2. The background to the Bill is to deliver more effective and co-ordinated
government by bringing together and improving the functions of existing
scrutiny bodies.
3. The following (regarding SCSWIS) have merit within the Bill:
•
•
•
•
•
•

SCSWIS will be expected to further improvements in social services.
It will be a non-departmental public body.
SCSWIS functions to promote the safety and wellbeing and
independence of people who use social services and promote diversity
and good practice.
SCSWIS to provide advice to service providers about any aspect of
their work.
That SCSWIS may inspect any social service and the organisation and
co-ordination of any social service.
The ability of SCSWIS to investigate any incident, event or cause for
concern.

4. The key issues for the local authority is to realise a primary aim in
reforming the Scottish public services landscape by reducing burdens that are
holding up efficiency and productivity. The burden of inspection is significant
and SCSWIS should seek to work with agencies to optimise inspection activity
through co-ordination, timetabling and its methodologies. The power in the Bill
for Scottish Ministers to prepare and publish standards and outcomes
applicable to care services and social work services remains beneficial in
being explicit in what agencies are being expected to achieve. This has to be
set against the anticipated financial limitations to be placed on local activities
and for the inspectorate to recognise this in their scrutiny activities.
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HEACS
5. I believe that there are some aspects of common interest and potential
duplication between HEACS and Historic Scotland. The responsibilities and
work of HEACS appear to be primarily those of providing information,
increasing understanding, and promotion of the historic environment. These
are aims which have been achieved through the work of HEACS, and through
its representations to and discussions with other organisations including
Historic Scotland and the Scottish Government. Whilst some of these
activities are worthwhile in their own right, I believe that Historic Scotland
could also undertake these duties. If there were any current gaps in the
activities of either HEACS or Historic Scotland, I would suggest that they be
absorbed into the future activities of Historic Scotland. This would provide a
more simplified arrangement for dealing with the historic environment in the
future.
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SUBMISSION FROM MUSICIANS’ UNION
Public Services Reform (Scotland) Bill
1. The Scottish Parliament's Education, Lifelong Learning and Culture
Committee has invited the Musicians' Union (MU) to submit written evidence
on the general principles of the Public Services Reform (PSR) (Scotland) Bill
in particular relation to the elements relevant to the establishment of Creative
Scotland.
2. The Musicians' Union (MU) welcomes the opportunity to provide
comments to the Committee. We have previously submitted evidence to the
Committee on the Creative Scotland Bill in April 2008.
3. Founded in 1893, the MU represents, protects, and campaigns on behalf
of over 30,000 members in the UK working in all sectors of the music
business. With over 2,200 members in Scotland, we include musicians whose
professional work involves the composition, performance, recording, teaching
and participation in music related activity, whether in the classroom, theatre,
live music venue, or concert hall stage.
4. The MU is the most influential organisation representing professional
musicians throughout the UK; promoting the rights and interests of members
and campaigning to protect and promote work opportunities for musicians
across all musical genres.
5. The MU provides a wide range of services to members, including legal
and contract advice, financial and insurance services; learning and networking
opportunities and careers and business advice. The MU also negotiates
agreements with major employers and industries bodies including the BBC,
the Theatre Management Association, the Association of British Orchestras
and the British Phonographic Industry.
6. Our understanding is that the PSR Bill will establish a body to be known
as Creative Scotland whose general functions will be:
a) Identifying, supporting and developing quality and excellence in the
arts and culture from those engaged in artistic and other creative
endeavours
b) Promoting understanding, appreciation and enjoyment of the arts
and culture
c) encouraging as many people as possible to access and participate
in the arts and culture
d) realising, as far as reasonably practicable to do so, the value and
benefits (in particular, the national and international value and benefits)
of the arts and culture
e) encouraging and supporting artistic and other creative endeavours
which contribute to the understanding of Scotland’s national culture
f) promoting and supporting industries and other commercial activity
the primary focus of which is the application of creative skills.
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7. The MU remains of the view that nothing has been written or said
throughout the long process of the creation of Creative Scotland to date that
convinces us that this is a necessary step, and that a more appropriate
approach would have been to reform and redefine the existing bodies,
Scottish Arts Council and Scottish Screen. However, we are where we are.
8. The MU welcomes the Culture Minister's statement of 2 April 2009
indicating that the cost of setting up Creative Scotland will not come from front
line grants to artists or organisations.
9. We also welcome the Minister's setting of the context within which he
believes Scotland's arts and culture can thrive:
•
•
•
•

encouraging and sustaining artists and creators
ensuring work is accessible to all
ensuring as many people as possible can participate in creative
activities
extending and increasing the wider benefits of arts and culture.

10. In previous submissions of evidence to the Draft Culture (Scotland) Bill
2006 and the Creative Scotland Bill 2008, the MU has outlined our concerns
at the opportunities lost to implement some of the key recommendations from
the Culture Commission Report, in particular a strategy to tackle the funding
gap and lever a further £100m (1% of the Scottish Executive Annual Budget in
2005) each year into culture in Scotland.
11. PSR Bill Part 3 27 (1) (f) - the MU has previously indicated concerns
about Creative Scotland having new wider functions in relation to the creative
industries; however, we welcome the recommendations in the CIFAIG’s
Scotland’s Creative Industries Partnership Report, and hope that their
implementation will assist in better support for the growth and sustainability of
businesses, small, medium and large, in the music industry in Scotland.
12. PSR Bill Part 3 29 (4)- we welcome the emphasis on encouraging and
sustaining artists and creators but have concerns that the new body may use
its powers to provide loans in place of grants when not appropriate or helpful
to the artist or organisation. The current model used by Scottish Screen which
includes recoupment after certain thresholds are met may be a suitable model
for music when assistance accelerates commercial possibilities.
13. However, we do not believe that this should be a simple either/or
situation, but rather that there will be times when grant-aid is appropriate and
other times when a recoupable investment may be appropriate.
14. Either way, we believe it is critical that decisions made should have the
highest regard for artistic quality and the greater benefits of artistic and
creative projects and not simply be made on commercial considerations.
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15. The MU believes that Creative Scotland must endeavour to improve the
training and career paths of musicians working in Scotland, and ensure that
agreed industry standard minimum working conditions and rates of pay are
applied to the engagement of musicians on publicly-funded projects.
16. PSR Bill Part 3 30 (2) - the MU welcomes the enshrinement of Creative
Scotland’s artistic and creative independence in carrying out its functions.
17. Explanatory Notes 471 - we are concerned about the future of the Youth
Music Initiative (YMI). The YMI currently provides £8m per year to local
authorities across the country.
18. The provision of YMI funding to local authorities had led to increased
employment opportunities for professional musicians who teach, empowered
local authorities to invest in music provision, and created a layer or young
people who have benefited from access to music creation.
19. The YMI target that by 2006 all school children will have access to one
year’s free music tuition by they time they reach Primary 6 has been reached,
an independent evaluation report examining the first three years of the YMI
has revealed that the programme has been a resounding success and has
had a huge impact on the provision of music making activities for children and
young people across Scotland. In 2008, there were over 200 projects
supported by YMI funding in the formal sector that contributed to sustaining
the P6 target.
20. We are concerned that YMI funding, which is currently distributed via the
Scottish Arts Council, will be provided directly to local authorities under the
system set out in the Concordat between the Scottish Government and local
government without the necessary conditions in Single Outcome Agreements
to ensure that it is used for the purpose of providing opportunities for music
making in schools.
21. We are concerned that some local authorities would see this as an
opportunity to drastically reduce music tuition in schools.
22. We believe that having funds directed via Creative Scotland assists in
encouraging local government to engage with best practice and innovation in
music tuition and provides an opportunity to better measure the impact on the
lives of the young people participating.
23. Explanatory Notes 483 - we are concerned that the proposed new staff
structure for Creative Scotland will see a reduction in staffing levels by 19%,
the equivalent of 30 full-time posts, and that this may lead to a decrease of
expertise in individual arts forms within the new organisation. The MU
believes it critical that levels of expertise and understanding in how musicians
work and what support is need to nurture and develop excellence in both
individuals and organisations engaging or providing services to musicians is
essential to Creative Scotland’s success in fulfilling its functions.
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SUBMISSION FROM NATIONAL MUSEUMS SCOTLAND AND THE
NATIONAL GALLERIES OF SCOTLAND
Public Services Reform (Scotland) Bill
Introduction
1. National Museums Scotland and the National Galleries of Scotland are
pleased to have the opportunity to submit evidence on the Public Services
Reform (Scotland) Bill to the Scottish Parliament Finance Committee.
2. As major collecting bodies with a unique role in Scottish society, our
organisations are both National Collections Institutions (NCIs) and registered
Scottish charities. Our organisations are presently listed in Schedule 3 of the
draft Bill and are, therefore, affected by the proposed legislation.
3. The Boards of Trustees of National Museums Scotland and the National
Galleries of Scotland support the broad principles of the Bill and welcome
moves to create greater efficiency and effectiveness in public sector bodies.
However they are concerned that the wide new powers set out in the draft Bill
may remove some independent protections that ensure that the national
collections, which have been built up over hundreds of years, will be
maintained for future generations. The Boards also have concerns about the
impact on the status of National Museums Scotland and the National Galleries
of Scotland and the ability of both institutions to continue to attract donations
of important objects from private collectors.
4. This submission is intended to highlight these areas of concern. We
imagine that specific issues such as the protection of National Museums
Scotland and the National Galleries of Scotland have, as yet, not been
considered in the preparation of this proposed legislation. However, the draft
Bill, as it currently stands, could have a significant impact on our future.
General feedback
5. In general terms, National Museums Scotland and the National Galleries of
Scotland Boards of Trustees agree with the broad aims of the Bill. It is entirely
right that we “improve the exercise of public functions by bodies, having regard to
efficiency, effectiveness and economy”, and we can demonstrate our track record
in this area and our commitment going forward. However, we wish to highlight
our concerns with what we consider are unintended consequences of this Bill for
our organisations. As the draft currently stands, it could seriously impact on our
future as important Scottish collecting bodies.
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The distinctive role of National Museums Scotland and the National
Galleries of Scotland
Public benefit
6. Together, National Museums Scotland and the National Galleries of Scotland
are responsible for the procurement, preservation and promotion of a very
substantial part of Scotland’s cultural, historic, and national heritage. For
example, National Museums Scotland has in its care over four million objects and
its collections have been built up over more than two centuries. They encompass
a broad range of subject areas such as archaeology, world cultures, natural
sciences, science and technology, decorative and applied arts, and Scottish
history and culture. In a similar vein, the National Galleries of Scotland collection
comprises around 90,000 objects including national photography collection,
paintings, sculpture, prints and drawings. Those objects, in addition to temporary
loans, provide a platform for educating the public and promoting this country’s
history and cultural heritage.
7. The prime purpose of our institutions is to hold the National Collections which
we manage in trust for the people of Scotland, in perpetuity, and to enable
access to them for as large and as broad an audience as possible. We operate
for the public and national benefit, not just for this generation, but for the future
generations of Scotland – and for visitors to this country. Our approach to
fulfilling our respective remits includes a commitment to social inclusion, access,
and education.
8. Our collections are vital to the heritage of our nation and are key to
understanding our history. And such an appreciation of Scotland’s past is
imperative for a clear understanding of its present, and a dynamic and ambitious
vision for its future. Strong, well presented National Collections are a vital
element in the maintenance and development of a strong national identity.
9. Enabling people to learn through our collections is a core responsibility. We
offer learning programmes and resources across schools, universities and
communities. Both our bodies inspire people to learn more about Scotland and
the world through engaging programmes, events and high quality displays.
Online access to collections and learning resources reaches audiences beyond
our museums and galleries.
10. In fundraising terms, the sort of philanthropic support which the National
Collections attract enables individuals to “give something back”. This can create
a sense of community, developing networks of friends and supporters who are
able to openly support the National Collections and the beautiful buildings in
which they are housed and contribute to our national identity.
11. Please see Appendix 1 for information regarding the collections cared for by
National Museums Scotland and the National Galleries of Scotland.
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Our distinctive role
12. We would stress to the Committee members our view that our status as
major national collecting bodies requires particular and different treatment for
National Museums Scotland and the National Galleries of Scotland under this
new Bill. This distinction in our role was recognised by the Scottish Parliament
and the public, through the debates in the Scottish Parliament on the Charities
Bill in 2005 and through subsequent amendments to the Charities and Trustee
Investment (Scotland) Act 2005 in terms of The Charity Test (Specified Bodies)
(Scotland) Order 2006. As NDPBs operating at “arms length” from government,
we were able to retain our charitable status and therefore protect our fundraising
ability.
13. Unlike most other public bodies, we are not administrative or policy-making
organisations working on behalf of the Scottish Government. We are
fundamentally different because we hold very large collections in trust for the
benefit of future generations and are building those collections through new
acquisitions. It should also be recognised that we are custodians of long term
loans, some from private collections, which may eventually pass into our
collections. The discharge of these responsibilities requires a stable and
sustainable environment.
14. What also distinguishes National Museums Scotland and the National
Galleries of Scotland from the rest of the public sector is our responsibility to
undertake and support research in both the sciences and humanities, which links
to universities and related institutions in Scotland and around the world. Our
collections cannot be understood or effectively used for the public benefit unless
we create the knowledge with which to interpret them. Our contribution to
research and education is, therefore, a fundamental aspect of our role.
The Current Legislation Governing National Museums Scotland and the
National Galleries of Scotland
15. The distinctive role of National Museums Scotland and the National Galleries
of Scotland led to us being constituted as Non-Departmental Public Bodies
(NDPBs), at “arms length” from Government, with charitable status. We were
established under Primary Legislation and are governed by the National Heritage
(Scotland) Act 1985 (in the case of National Museums Scotland) and by the
National Galleries of Scotland Act 1906 and the 1985 Act (in the case of the
National Galleries of Scotland). Under our founding legislation, we have Boards
of Trustees who are appointed by Ministers. The 1906 and1985 Acts granted the
Boards wide general functions on the care for, preservation, security and
collection of material and on publicity and public education. They also have fairly
wide powers of lending, but limited and clearly defined powers of disposal.
16. Under the new Bill, it is not clear whether our bodies would remain as NDPBs
in the short or long term. As we clearly outlined in our evidence to the
Parliamentary Committees in relation to the Charities Bill in 2005, we believe that
NDPB status is of fundamental importance to our organisations from a wide
range of viewpoints. Loss of independence would have a very severe impact on
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the ability of our institutions to carry out our role effectively and, more importantly,
on the future of our organisations. It could also impact on our status as Scottish
charities, which has been recognised by Scottish Ministers as an important
feature of our unique position in Scottish society, as stated in the Scottish
Executive Development Department’s Explanatory Note to The Charity Test
(Specified Bodies) (Scotland) Order 2006 SI/2006/219, published on 16 February
2006.
17. While we accept that future Governments may take the view that changes
need to be considered in relation to the status of National Museums Scotland
and the National Galleries of Scotland as NDPBs, we believe that the impact of
such changes would be of such material importance to our role and future that
those changes warrant full and careful treatment when being considered by
Parliament. It is in this context that we make the recommendations below in
relation to the Bill.
Funding sources
18. Our organisations receive public funding from the Scottish Government to
care for and provide public access to the National Collections which we maintain.
As NDPBs with charitable status, we are also able to raise very significant nongovernment funding, often to accompany Scottish Government or lottery support.
This non-government funding includes private support from both personal and
corporate donors, maintaining a long tradition in Britain of private philanthropic
support for the nation’s great cultural treasures.
19. This financial assistance is vital to the delivery of our major new
developments which maintain the excellence of our services to people within
Scotland and to tourists. Our donors give to us because they appreciate the
importance of our collections and activities, and they trust our bodies to care for
the collections in perpetuity. They perceive us as the independent, “arms length”
guardians of Scotland’s cultural heritage. The Bill, if enacted, could lead to a loss
of this status.
20. In addition, our ability to raise funds from trusts and foundations as charitable
bodies is of particular importance and any threat to our independence could
destabilise that fundraising ability.
Public interest
21. The general public cares deeply about our National Collections. We are
trusted by them to protect their heritage, and to provide an objective and
independent interpretation of the collections. Therefore, there is immense interest
in what we do - a recent example being the major capital projects currently being
undertaken by both National Museums Scotland and the National Galleries of
Scotland.
22. As independent bodies, the public values the fact that we provide a neutral
arena for the exhibition and display of our national and international cultural
treasures, and also for debate, education, lifelong learning and research at home
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and across the world. We nurture the learning potential of culture for people of all
ages to grow the appetite for culture in the next generation. It is essential that our
“arms length” status remains in order to ensure the creative and artistic freedom
which best serves the interests of the public.
Consequences of the Bill’s enactment
23. We imagine that specific issues such as the protection of National Museums
Scotland and the National Galleries of Scotland have, as yet, not been
considered in the preparation of this proposed legislation. However, the draft Bill,
as it currently stands, could have a significant impact on our future.
Wide-ranging powers
24. Part 2 of the Bill gives Scottish Ministers the power “by order [to] make any
provision which they consider would improve the exercise of public functions” by
bodies, having regard to efficiency, effectiveness and economy. Such provisions
could include modifying, abolishing, transferring or providing for the delegation of
any function of our institutions or amending our constitutions. The transfer or
delegation could be to another body listed in Schedule 3 of the Bill or, for that
matter, to any other body that Ministers would be empowered to create by virtue
of subsection 10(3)(c) of the Bill. Crucially, an order under this section may
“modify any enactment, instrument or other document”.
25. The impact of these provisions, if enacted, is to enable Scottish Ministers to
modify a previous statute by Statutory Instrument. It would, therefore, be possible
for the Scottish Government to use such a Statutory Instrument to modify the
content of the National Heritage (Scotland) Act 1985 and the National Galleries
of Scotland Act 1906 – the Primary Legislation which governs National Museums
Scotland and the National Galleries of Scotland.
26. In Section 11 of Part 2 of the Bill, we have also noted subsection (3)(e)(ii)
which refers to the lists of persons and bodies which Section 10 affects and to
additions which can be made to the list. We understand the effect of this section
of the Bill to affect any non-public body to which any part of our functions is
effectively out-sourced, although the extent of Scottish Ministers’ powers in
relation to such a non-public body is limited to the public function which is being
provided. We believe that this could have a potential impact on the willingness of
contractors to enter into arrangements with National Museums Scotland and the
National Galleries of Scotland for the outsourcing of public functions, although we
have not considered this in greater depth at the present time.
Possible impact of Part 2 of the Bill on National Museums Scotland and the
National Galleries of Scotland
27. As it stands, the Bill is so widely drafted it could be used by a subsequent
administration for purposes which the present government may not actually
intend. For example, as far as we can see, it would be possible for a future
government to change or remove the current restrictions against the sale and
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transfer of collections, and then either direct or pressurise the Trustees to
consider selling some items not currently on display.
28. This possibility directly undermines the prime purpose of our institutions
which is to hold the National Collections in trust for the people of Scotland, in
perpetuity. The effect could be to lose our public role as the guardians of
Scotland’s largest collections of key historical, cultural and national importance.
29. Our Boards of Trustees entirely understand that the Scottish Parliament may
wish to review our structures from time to time. We also entirely understand and
respect the role of Parliament, as the nation’s elected representatives, to propose
and to make such changes. Our concern, however, is that the Bill will permit such
changes to be made to our organisations, which are established by primary
legislation, through a statutory Instrument which is by its nature subject to less
detailed Parliamentary and public scrutiny.
30. We are of the view that national bodies of our international importance and
with our unique role in Scottish society should continue to be governed by
Primary Legislation. We appreciate that the purpose of the Bill is to simplify
government and improve efficiency and effectiveness. We entirely support that
sentiment, but we believe that in the case of National Museums Scotland and the
National Galleries of Scotland, because of the collections we hold and our unique
and important position in Scotland, there is a strong case for ensuring that the
present arrangements for review through primary legislation in the Scottish
Parliament should be preserved.
Lack of sufficient safeguards
31. We note the order-making power in the Bill is subject to preconditions.
These are that the effect of any provision in the order should be “proportionate”
to the policy objective, should not remove “necessary protection”, and should be
broadly consistent with the general objects or purpose of the body concerned. In
our view, this is ill-defined and weak as it currently stands, and does not, in our
view, provide adequate safeguards for the National Collections. Again, in our
view, it is more appropriate that our bodies remain subject to primary legislation.
32. While the accompanying explanatory memorandum accompanying the Bill
states that any “changes must be proportionate”, our Boards of Trustees are not
convinced that this provides sufficient safeguards. There also remains the
uncertainty regarding who would decide what would be “proportionate” change
and we are keenly aware that any decision would be subjective. .
Impact on public and financial support
33. The National Collections for which the NCIs care are currently inalienable.
The public hold us in high esteem and regard us to be independent, “arms
length” organisations. This has been a great strength to date but means that any
change to our status or responsibilities is a matter of significant national interest.


1078

34. As stated above, our Boards have limited and clearly defined powers of
disposal and a major issue is how collections could be used in the future. Many
donors have given or lent material to us precisely because they wished their
objects to become part of a great public collection, held in trust for posterity. If
there was any possibility that collections could be sold or otherwise disposed of
in the future, a significant proportion of people could decline to give or loan us
objects, paintings or documents and some could elect to sell elsewhere. We also
believe that a loss of independence could impact on: future legacies; monetary
support from major philanthropists, private donors and sponsors; and future ‘help
in kind’. Large capital projects would particularly be at risk.
Impact on our artistic and educational freedom
35. The public expects that institutions caring for National Collections have
cultural and artistic freedom in exercising their functions, e.g. the content and
interpretation of exhibitions and displays. Under the current legislation, we also
have independent scholarly research which requires objectivity, intellectual
integrity and academic rigour. As stated above, it is essential that our “arms
length” status remains and that we remain subject to primary legislation in order
to ensure creative and artistic freedom to best serve the interests of the public.
Achieving efficiency and effectiveness
36. National Museums Scotland and the National Galleries of Scotland are
already committed to improving our effectiveness and to making efficiencies.
This has been clearly demonstrated in recent years in the creation of enhanced
public services, significant increases in audiences, the implementation of major
capital developments (involving very substantial investment from the private
sector) and the achievement of an enhanced reputation for our institutions (both
in Scotland and internationally). Examples of our achievements to date are as
follows:
Using resources efficiently
37. Our bodies have a strong track record in gaining funding from nongovernment sources. We optimise our income through corporates, charitable
trusts and private donations. Therefore, we are doing our utmost to reduce our
burden on public funding.Under the Efficient Government agenda, we were
asked by Government to make savings of Scotland by 31 March 2008 and to
redirect these to public services. These targets were achieved and we are
working to meet the savings targets for 2009/10 and 2010/11. Using guidance
from the Scottish Government, we continue to use the Best Value framework and
guidance to improve public services and to achieve economies and efficiencies.
Increasing effectiveness and working together
38. In January 2008, the First Minister issued his statement on More Effective
Government (MEG). It outlined his vision for simplifying the public sector and
delivering a reduction in the number of public sector organisations. National
Museums Scotland and the National Galleries of Scotland were identified as
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being among the bodies requiring “further work to simplify, integrate and share
services through closer collaboration”. As a consequence, National Museums
Scotland and the National Galleries of Scotland have been working closely,
together with the National Library of Scotland (NLS), to progress this agenda and
jointly funded a two year Programme and Project Manager post from September
2008. The purpose of the role is to develop and implement a shared services
programme for our organisations, with the aim of making best use of resources
and working more closely together. Initial research has shown a great deal of
evidence of existing joint working amongst the major national collecting bodies in
Scotland, and with other cultural and public bodies.
39. In spring 2009, we agreed in conjunction with NLS a joint workplan for the
next two to three years focusing on five key projects. We will explore the scope
for:
•
•
•
•
•

common systems for the creation and management of digital assets,
including resource discovery.
shared storage facilities for collections to be based at the Granton site.
a common Finance system.
a common HR system.
a degree of shared procurement.

Conclusions
40. This submission highlights the potential consequences of this Bill, as drafted,
for National Museums Scotland and the National Galleries of Scotland. Our
conclusions are as follows:
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•

National Museums Scotland and the National Galleries of Scotland are
internationally renowned Scottish institutions, with a key role in preserving
Scotland’s historic, cultural and national heritage. We are recognised by
Scottish Ministers as having a unique and important role in Scottish
society.

•

There is a strong case for recognising the special status of National
Museums Scotland and the National Galleries of Scotland by ensuring that
changes to our constitutional arrangements, structure, administration and
governance continue to be made through Primary Legislation in the
Scottish Parliament, as at present.

•

We believe that by maintaining the requirement for change to be made
through Primary Legislation for National Museums Scotland and the
National Galleries of Scotland, the right degree of Parliamentary and
public scrutiny is preserved. We believe that this is a mechanism which
befits institutions of our high national and international standing which hold
collections on behalf of future generations.

•

Progress will continue to be made by National Museums Scotland and the
National Galleries of Scotland, in conjunction with other key collections

bodies, in achieving efficiency and effectiveness without the requirement
for new legislative measures.
Our proposals
41. We propose that, in order to give effect to the recommendations which we
have submitted, the Public Services Reform (Scotland) Bill should be amended
by the insertion of a new subsection 10(9) in the Bill to read as follows:“10 (9) This Part shall not apply to the National Museums of Scotland,
established by Part I of the National Heritage (Scotland) Act 1985 (c.16)
as amended, or to the National Galleries of Scotland, established by the
National Galleries of Scotland Act 1906 (c.50) as amended.”
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Appendix 1
THE NATIONAL COLLECTIONS
National Museums Scotland
1. National Museums Scotland is one of the leading museum groups in the UK
and Europe. It is a large, complex and vibrant organisation with five museums,
four million objects, 470 staff and an annual budget of over £21 million. We
attract 1.5 million visitors and over 460,000 web visitors each year.
2. Our collections are housed in the following museums:
•
•
•
•
•

National Museum of Scotland (Chambers Street, Edinburgh);
National War Museum (within Edinburgh Castle);
National Museum of Flight (East Lothian);
National Museum of Rural Life (East Kilbride); and
National Museum of Costume (near Dumfries).

3. We also house part of the collections in our three storage facilities: National
Museum Collections Centre (Granton, Edinburgh); Leith Customs House; and
Port Edgar.
4. The flagship National Museum of Scotland site is the largest museum
complex outside of London. The Victorian part of complex (the Royal Museum
building) is currently undergoing a £46 million redevelopment. When it re-opens
in 2011 it will provide 16 new galleries, increased education facilities and new
public spaces.
5. The National Museum of Flight is a scheduled monument and former WWII
airfield covering 40 acres of land. Our National Museum of Rural Life, a museum
and working farm, is situated in 170 acres of rural land. The National Museums
Collections Centre is located on a 10 acre site and incorporates our purpose-built
storage and state-of-the-art conservation facilities.
6. The National Museums Scotland collections number some four million items
but are very differently constituted. The largest collections consist of natural
science specimens and archaeological finds. In descending order, these are
within Natural Sciences (2.7 million items including the entomology collection
with c2 million specimens, and the geology collection with some 200,000 items)
and within Archaeology (c1 million items). The remaining 300,000 are distributed
across the cultural, technical and social history collections.
7. The collections have been built up over more than two centuries and
encompass archaeology, world cultures, natural sciences, science and
technology, decorative and applied arts, and Scottish history and culture. The
continuity of their history has resulted in an extraordinary range of subject matter.
This multi-disciplinary collection is recognised internationally for its scope, quality
and depth. While there exist many comparable collections in individual
disciplines, the breadth within National Museums Scotland is its major strength.
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8. In particular, the Scottish collections are unrivalled in breadth and depth.
While again there exist many comparable collections for individual disciplines in
other major institutions, the comprehensiveness of National Museums Scotland
coverage, and the way this supports the Scottish collections and the role of
Scotland and the Scots in the world, is unique.
National Galleries of Scotland
9. The National Galleries of Scotland (NGS) looks after one of the world’s finest
collections of Western art ranging from the Middle Ages to the present day.
These holdings include the national collection of Scottish art. It has 90,000
objects, 300 staff and an annual budget of over £12 million. We attract over 1.5
million visitors and over 675,000 web visitors each year.
10. Our collections are housed in the following galleries:
•
•
•
•
•
•
•

The National Gallery of Scotland (Edinburgh)
The Royal Scottish Academy Building (Edinburgh)
The Scottish National Portrait Gallery (Edinburgh);
Scottish National Gallery of Modern Art (Edinburgh);
The Dean Gallery (Edinburgh);
Duff House (Banff) – partner;
Paxton House Berwickshire – partner.

11. A proportion of the collection is kept in safe storage in our purpose-built
storage facilities at Granton, and in our store at Dalmeny.
12. The National Gallery’s collection comprises around 90,000 objects, including
paintings, prints and drawings, sculpture and photography. Our largest collection
is of works on paper (around 43,000 works), closely followed by photography
(around 31,000 works).
13. The collection ranges in date from the early Renaissance to the end of the
nineteenth century. It covers paintings, prints and drawings and sculpture, and
includes most of the major figures of Western art such as Raphael, Titian,
Velázquez, Vermeer, Watteau, Constable and nearly all of the Impressionists
and Post-Impressionists. It also houses the national collection of Scottish art
c.1600-c.1900 and the internationally renowned Bridgewater Collection.
14. The Scottish National Portrait Gallery closed for major refurbishment in April
2009. It is responsible for collecting portraits of Scotland’s inspirational men and
women for the interest of the present generation and for the future and also
managing the National Photography Collection. The majority of the collections
will be safely stored or displayed in other galleries for the duration of the closure.
15. The Scottish National Gallery of Modern Art and The Dean Gallery house the
national collection of modern Scottish and international art from 1900 to the
present day. This includes the world’s most comprehensive collection of modern
Scottish art, with fine holdings of the Colourists and the Edinburgh School in
addition to the recently acquired Artist Rooms collection.
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SUBMISSION FROM THE NATIONAL TRUST FOR SCOTLAND
Public Services Reform (Scotland) Bill
Introduction
1. This submission by the National Trust for Scotland (The Trust) follows the
call for written evidence from the Clerk of the Education, Lifelong Learning
and Culture Committee sent to the Trust’s Chairman on 25 June 2009 and
covers areas of the above Bill on which we wish to comment. This evidence
will be submitted to the other Bill scrutiny committees of Finance, Health &
Sport and Rural Affairs & Environment.
Evidence
Part 1 Simplification of Public Bodies (Bill section references)
Transfer of Function
2. Section 1 - Transfer to Scottish Natural Heritage the functions of the Deer
Commission Scotland. The Trust made its views known through Scottish
Environment LINK in its letter of 12 February 2008 and asked for continuity of
the best attributes of DCS and the work of its staff - which we understand has
by and large been the case. 1
Dissolution of Bodies
3. Section 6 - Dissolution of Historic Environment Advisory Council for
Scotland (HEACS). Following the Scottish Government announcement on the
dissolution of HEACS in January 2008 the Trust voiced its concerns in a press
release on the subject:
“With no HEACS to deliver such long-term and wide-ranging thinking
and advice direct to Scottish Ministers in the future, the wealth of riches
that makes up Scotland’s historic environment may now remain less
accessible, less well understood or appreciated and less invested in
than it should be. So how will such important independent work and
thinking now be done?.” 2
4. The Trust still does not believe that adequate justification has been
offered for its abolition and perceives shortcomings in the reasons given for
this course of action and in the way the process was managed. We consider
the two most crucial aspects to the work of HEACS were its abilities to
undertake non-partisan long term strategic analysis and the ability to give
robust independent advice to Ministers.

1
2
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http://www.scotlink.org/pdf/LINKDeerTFResponse-MergerDCSSNHConsultationFeb08.pdf
NTS Press Release 31/01/08 http://www.nts.org.uk/News/Archive/2008/#

5. The Policy Memorandum to the Bill expresses the view that Historic
Scotland will offer independent advice. As an agency working to Government
and Government Ministers with manifesto commitments to address, we
question the extent to which the breadth of thinking and independence or
impartiality of advice can genuinely be realised. Whilst Historic Scotland has
received additional resources, HEACS provided a focus for expertise and new
audiences in ways which may not be open to agencies of government. In May
2009 the Chief Executive of Historic Scotland paid considerable tribute to
HEACS at its final conference.
6. The key driver cited by the Scottish Government for dissolution is the
‘perceived duplication with Historic Scotland’ (Policy Memorandum para 57,
p.12) 3 . Circumstances would now appear to be changing. At the final HEACS
conference the Minister recognised that there may be gaps to be filled and
that Historic Scotland should work with the historic environment sector to
identify the work and functions required, the ways they may be realised and
level of funding that would be necessary. This will also have implications for
the Financial Assumptions as set out in the Financial Memorandum in the
Explanatory Notes, Table 1, and elsewhere 4 . This currently indicates zero
costs between 2008 and 2014 and significant savings of £210500 p.a. from
2010 onwards. The Trust welcomes this investigation into how the sector
might be supported and recognises that the savings might then be less than
predicted.
7. Whilst acknowledging the retrospective nature of this consideration, there
is concern about the manner in which the decision to abolish HEACS has
come about especially in relation to that employed by the Government for the
Deer Commission Scotland (DCS). For DCS the intention to merge it with
Scottish Natural Heritage, a more logical move than the abolition of HEACS in
the view of the Trust, was flagged up in advance and accompanied by a 12
week consultation period. Yet in the consideration of the future of HEACS no
consultation period was offered and thus no opportunity was afforded at the
time to address the much more serious concerns of the sector. The Trust
acknowledges these are now under consideration and would wish to see that
Scotland’s historic environment sector receives an equal, if not greater, level
of resources as that made available to HEACS.
Part 3 Creative Scotland
Section 28 Advisory and Other Functions – Dealing in Cultural Objects
8. The Trust previously responded to the Scottish Government’s consultation
on the Draft Culture Scotland Bill in March 2007. One of the key points made
in our response was the strong support given to the proposed legislation to
introduce an offence of dealing in tainted cultural objects to cover Scotland.
The Trust was concerned that the successor to that Bill, the Creative Scotland
bill, did not address this issue, particularly as it is not clear when another
3
4

http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-pm.pdf
http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-en.pdf
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opportunity to resolve the current anomaly will arise. At the end of Stage 1 of
the Creative Scotland Bill, the Education, Lifelong Learning and Culture
Committee raised this point in its final report (Stage 1 Report, SP paper 105,
2nd June 2008, paras 15 and 16)5 and asked the Scottish Government to
respond to it. We are not aware that this has ever happened.
9. The issue of tainted objects is not addressed by this Bill and the Trust is
still of the view that the current situation whereby Scotland is the only part of
the UK not covered by the Dealing in Cultural Objects (Offences) Act 2003
must be addressed urgently.
Part 7 Miscellaneous and general
Section 99 Charity trustee’s indemnity insurance
10. The Trust is supportive of the proposals to permit charities to offer
protection by paying for indemnity insurance on behalf of their trustees.

5
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http://www.scottish.parliament.uk/s3/committees/ellc/reports-08/edr08-03-01.htm

SUBMISSION FROM THE NATIONAL YOUTH ORCHESTRAS OF
SCOTLAND (NYOS)
Public Services Reform (Scotland) Bill
Introduction
1. The National Youth Orchestras of Scotland (NYOS) is an inspirational
ambassador for music education that changes young people’s lives forever.
We offer a complete orchestral experience to Scotland’s most promising
young musicians, by providing opportunities from the age of eight to 28. Our
core mission, to deliver instrumental instruction and orchestral training of the
highest calibre on a national scale, places NYOS firmly at the heart of youth
music in communities throughout Scotland.
2. We welcome this opportunity to contribute to The Scottish Parliament’s
Education, Lifelong Learning and Culture Committee’s scrutiny of the above
Bill. We note the Committee’s call for comments on the elements of the Bill
relevant to the establishment of Creative Scotland.
3. In this response we have focused our comments on the transition to, and
the functions of, Creative Scotland and its spending priorities.
Transition period
4. The Scottish Government’s objective to see Scotland as a truly creative
nation, with a strong national identity is welcomed by NYOS and now requires
even more focus, given the deadline early in 2010 for the Body’s official
establishment and its operational commencement.
5. NYOS is keen to focus on the length of the transition period, which has
been extensive and has resulted in vast costs. The length of transition has
had unfortunate results for many arts and culture organisations, including
NYOS, such as hampering future planning and causing uncertainty and
concern for future projects.
6. However, NYOS welcomes the acknowledgment from The Scottish
Government that Creative Scotland will be responsible for a hugely diverse
sector. NYOS would like to reiterate the need during this time of transition, for
careful consideration towards future funding streams and management of the
individual creative organisations, which the Body will be responsible for.
Support for the arts
7. NYOS is keen to ensure that spending on Scottish arts and culture and
particularly youth music is at least maintained at its current level, if not
increased thanks to the total expected savings forecast over the upcoming
three financial years.
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8. Longer term, there is a need to discuss the ways in which The Scottish
Government plans to ensure Scotland is perceived as a creative nation with a
strong national identity and if this can be achieved solely via the creation of
Creative Scotland. Furthermore, NYOS questions whether additional funding
will be available to arts and culture organisations considering the Scottish
Governments aim.
Creative Scotland functions
9. Whilst it is understood that Creative Scotland will have wider functions
than the two separate bodies previously, it is still unclear as to what these
functions will be. Whilst six functions have been outlined, what remains to be
seen is the day-to-day operations and management of the new body and how
this will affect funded organisations.
10. NYOS very much welcomes the provision in the Bill that will allow
Creative Scotland freedom in artistic and creative judgement with regards to
its day to day operations and most importantly deciding which organisations
or individuals to fund. NYOS would like to reiterate its support for this
important provision in the Bill and here; the Government has NYOS’ full
support concerning this principle.
Financial
11. NYOS understands that Creative Scotland’s funding will be targeted as
directly as possible at artists, creative practitioners and enterprises. However
it has not been made clear how this will actually work in practice and how this
public funding will be divided up between the many organisations which
Creative Scotland will encompass.
12. The Bill also states that Creative Scotland will work to give creative
opportunities to people of all ages and backgrounds. NYOS would welcome
additional information on how this will be reflected in the body’s funding
priorities and funding streams. Additionally, NYOS would like confirmation on
whether or not the funding stream, the Youth Music Initiative, will transfer to
Creative Scotland.
13. NYOS is concerned about the current Scottish Arts Council pension deficit
of an estimated £12m and questions how this will be addressed and ultimately
if it will affect the level of grants to arts and culture organisations.
14. Furthermore NYOS welcomes the savings, which the establishment of
Creative Scotland shall make, however questions what will be done with the
savings made and whether these savings will be reflected in the grants
process.
15. Additionally, NYOS is pleased that direct funding to arts and culture
organisations will not be reduced to meet the cost of transition to Creative
Scotland.
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Conclusion
16. The National Youth Orchestras of Scotland (NYOS) welcomes the
opportunity to comment on the Bill and hope that our comments are of help
and will be taken into account.
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SUBMISSION FROM ORKNEY ISLANDS COUNCIL
Public Services Reform (Scotland) Bill
1. The only comment we would wish to make is in respect of the
establishment of Creative Scotland.
2. The establishment of Creative Scotland, as stated in the Bill, is not a
surprise to the Council, based on previous understanding of the remit and
functions of the new organisation. There may still be the need for clarity, most
particularly in regard to the remit of the organisation in relation to the
commercial creative industries, but Creative Scotland will be best placed to
have discussions with its other national partners, and no doubt the roles of the
various organisations in relation to the creative industries will become clearer
as the organisation starts its work.
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SUBMISSION FROM GUYAN PORTER
Public Services Reform (Scotland) Bill
1. I am writing in response to your request for feedback about the
consultation the Scottish Government carried out prior to the introduction of
the Bill.
2. In December 2008 artists communities of Scotland, as well as artists from
across Europe were forced to form a petition in order to gain any sort of
genuine consultation with government about the development of Creative
Scotland.
3. It was stated that:
"The situation regarding Creative Scotland has now reached crisis
point.
No doubt you will be aware that there has been growing concern
regarding the formation of Creative Scotland and the effects it will have
on artists' welfare and practice.
Artists are strongly against the formation of Creative Scotland, in both
process and concept as it has been presented.
We believe the following to be particularly damaging:
•

the tabled exploitation of Intellectual Property Rights and the
introduction of loans.

•

the expansion of remit to fund the commercial arts sector
without additional funding being reallocated from Scottish
Enterprise.

•

the lack of adequate consultation with practising artists.

•

the refusal to refer to artists within the strategy or prior Bill.

•

the over-stretching of resources, with the huge costs of setting
up a new institution, which will effectively lead to a dramatic cut
in funding directly to artists and arts organisations.”

4. Clearly, Creative Scotland will not be fit for purpose. It will not improve
cultural life, the status of artists working within Scotland, or Scotland's
international reputation. It does not offer a significant improvement on the
current provision managed by Scottish Arts Council and Scottish Screen.
5. While vast sums of money have been spent on consultation papers, there
has been a growing sense of disenfranchisement amongst the arts
communities. We have to make a clear distinction between consulting with
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citizens/professional members of a sector, and simply paying consultants to
create inappropriate, unworkable strategies.
6. This is more than a crisis of legitimation, it equates to a misrepresentation
of culture within Scotland.
7. As Creative Scotland will not reflect the vibrancy and diversity of artists
working in Scotland lacking a clear programme for flexible and responsive
funding, it should be abandoned and the money refocused on artists' actual
needs and reinvigorating existing institutions.
8. We have no confidence in the process of the formation of Creative
Scotland, or the confused and inappropriate proposals that have arisen. Its
agenda looking more focussed on pleasing its paymasters than serving the
artists and companies who are the lifeblood of the nation’s culture.
9. We urge you to vote against the formation of Creative Scotland.
10. Creative Scotland will not support artists in Scotland and will not assist
with the development of and entitlement to culture in Scotland."
11. In less than 14 days, over 440 artists signed the letter which also gained
major political support from MSPs, as well as support from artists and arts
organisations across Europe.
12. Following ten years of frustration for artists in Scotland, I would like to add
that creative Scotland has not addressed artists’ concerns or artists’ poverty in
this country, for which there is substantial evidence.
13. The Scottish Arts Council's "An Audit of Visual Arts in Scotland" – based
on research by Bonnar Keenlyside, a cultural consultancy run by Anne
Bonnar and Hilary Keenlyside – showed that 82% of visual artists in Scotland
earn less than £10,000 p.a. from their practice and 28% to be earning nothing
whatsoever. This means that at least 2/3 rds of artist based in Scotland are
technically living bellow the poverty line. While the SNP promote the
celebration of "HomeComing", artists in Scotland are certainly no better off
now than they were five years ago, when this research was carried out.
14. The entire CS process has been blighted by a lack of clear information,
communication and genuine engagement with artists in Scotland. While Mike
Russell has now held two public meetings about CS, artists are still being told
that CS is a done deal.
15. As with many previous documents relating to CS and the process of
creating the organisation, artists have been excluded from the process and
wording;
16. Policy Memorandum page 5 p.22- "It would also seem inappropriate to
refer to 'artists' in the Bill, - "Any such definition [of Culture] might end up
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unnecessarily constraining or confusing the actions of Creative Scotland and
possibly other public bodies."
17. Terry Anderson, President of The Scottish Artists Union stated that; "In
that spirit, they have excluded a definition of Culture and expunged the word
Artist from the Bill."
18. While artists have been told have been told that there will not be a drop in
funding provision, CS has a massively increased remit without an increase in
budget. The SAC budget for 2004 was 54 million. The proposed CS budget of
50 million actually represents a dramatic cut in arts funding, meaning at
present - around 45 million currently stated in parliament 4.5 - 5 million set up
costs, with a further estimate of 7 million.
19. CS has also proposed loans for artists as part of a folio of funding
provision, a grotesque proposition under current economic circumstances.
20. While many artists interested in producing innovate and challenging work
are based in Scotland, employment and funding usually has to be found in
other countries. Scotland is fast becoming an un-viable location for artists to
live and work in, a fact which CS has chosen to ignore. The culture of poverty
in this country is endemic, as is the degradation and exploitation of its artists
and producers.
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SUBMISSION FROM PUBLISHING SCOTLAND
Public Services Reform (Scotland) Bill
1. Publishing Scotland (PS), the network body for trade, training and
development of the book publishing sector in Scotland, grew out of the
Scottish Publishers Association (SPA), which was established in 1974. It is a
charity, with a board of directors/trustees drawn from its current 104 member
companies and individuals.
2. PS has a dual role: promoting and furthering the status of publishing in
Scotland, (and helping to promote it internationally), and representing
publisher members by engaging in a variety of activities and projects,
including lobbying and advocacy, training, book fair representation, marketing,
continuous professional development, and networking events for practitioners
and organisations across the sector.
3. Book publishing as an activity is best envisaged in its role of funding,
investing in, developing and making available the work of creative authors and
the literary talent which is part of this country’s heritage.
4. In cultural terms, the published word has a vital role in preserving and
recording the history, culture and life of Scotland. It also forms the basis for a
great deal of economic and educational activity, by providing the tools for
education and academic study, many of the ideas behind film and computer
games, and the content for numerous online applications and websites.
5. As a member of the Literature Forum for Scotland, PS endorses the
Forum’s response to the previous Creative Scotland Bill and agrees with its
general principles and comments.
6. A significant part of the PS membership publish literary works and has a
relationship with the present Scottish Arts Council, whether through direct
project funding, funding of authors, funding of marketing and support
organizations, of which PS is one, or in an advisory capacity on committees.
The Society of Authors in Scotland is also a member of PS.
7. The SAC has supported publishing development for over 30 years as an
important element of their Literature strategy, and has worked closely with
Publishing Scotland to fund and develop an infrastructure for independent
publishing.
8. In principle, PS welcomes the setting up of the proposed body, Creative
Scotland, and welcomes the awareness of the vibrancy of the Creative
Industries sector. In a UK context, publishing is one of the largest of the
creative industries, and the dual nature of publishing - of being both a cultural
and a commercial industry – will require a wider set of practical support
structures than might be afforded by an arts-only approach.
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9. PS is concerned that the subject expertise implicit in the present SAC
structure be retained by Creative Scotland so that the decision-making and
strategic thinking will have a depth of experience and knowledge of the
separate art forms behind it. At present, the structure of the body is largely
unknown but in our opinion, this knowledge and experience is key to the
success of the body and its credibility in the eyes of the arts sector. However,
consideration should be given to ensure that both the cultural and commercial
types of creativity be dealt with by appropriately experienced staff and the
wider functions accorded to Creative Scotland will need new skillsets.
10. PS also welcomes the emphasis placed on a partnership approach with
other agencies, and an alignment of the national, public bodies as outlined in
the Policy Memorandum - both with bodies working within Scotland, and those
with a remit for promoting Scotland internationally.
a. This emphasis, if it is fully realized, will represent a major step
forward in the life of the arts and culture in Scotland by breaking
sectors out of their own confines as well as aiming for the more
streamlined, coordinated, and efficient approach that the Bill
hopes to bring about.
b. In particular, it is hoped that cultural tourism will be encouraged
through the auspices of VisitScotland, Historic Scotland, and the
National Trust etc with a clearer link between Scotland’s cultural
offerings, and the national bodies.
c. The public libraries also have a role to play in fostering an
awareness of literary heritage and talent, as does the
educational system where the place of Scottish literature has not
always been secure.
11. We welcome paras. 135 and 148 of the Policy Memorandum on evolving
creative practice and definitions. The separate remits and responsibilities of
Creative Scotland as opposed to the existing Enterprise bodies, such as
Scottish Enterprise and HIE, however, has not been fully articulated as yet.
Creative Industries support will be more effective if there is (a) a strong
element of co-ordination between the bodies; (b) an agreement of how the
sector is to be supported and (c) a clearer understanding of which industries
and sectors need support and why.
12. As a practical example, the digital potential offered to publishers and other
creators at present is difficult to take up, due to the barriers of size, scale (with
SMEs often being deemed too small to benefit), costs, overwhelming
bureaucracy, and the time taken to get proposals approved and underway.
13. It is hoped that new funding mechanisms appropriate to SMEs will be
brokered between Creative Scotland and the Enterprise companies, rather
than the present situation where small creative companies are regarded as
too small and ‘under the radar’ for enterprise help, and not sufficiently cultural
for arts body help.
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Specific Questions raised by the Education, Lifelong Learning and
Culture Committee
14. PS believes that both the relevant aspects of the Policy Memorandum and
Financial Memorandum were clear, informative and useful.
15. Comments on the consultation carried out prior to the introduction of this
bill: the process of bringing Creative Scotland into being has been fraught with
difficulty and the consultation has not been clear, either in its
process/methodology or in its aims. The long time period, from the first
‘Cultural Commission’ in 2004/5 to the time of writing has caused a significant
hiatus that generated frustration and uncertainty among artists, writers,
publishers, and other practitioners.
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SUBMISSION FROM QUARRIERS
Public Services Reform (Scotland) Bill
1. Thank you for giving Quarriers the opportunity to respond to this call for
evidence. Quarriers is a Scottish-based charity providing practical care and
support for children and adults with disabilities, children and families,
homeless young people, people with epilepsy, and carers. Through more than
120 projects in Scotland and south west England, we challenge inequality of
opportunity and choice, to bring about positive change in people’s lives.
2. Our response is focused on those parts of the Bill that have most
relevance to our work, which is limited, in the main, to Parts 4 and 5.
The two new scrutiny bodies – SCSWIS and HIS
3. We broadly support the aims of the Bill, to streamline and simplify the
arrangements for scrutinising social care, social work and healthcare services
across Scotland. In our opinion, the Bill will go some way toward achieving
this, but a more effective approach might have been to incorporate the
functions of NHS QIS, together with those of the Care Commission and SWIA,
into one single new body, instead of creating yet another scrutiny body with
responsibility for health services - HIS. Whilst we appreciate the explanation
that the current differences in ethos and working practices between these 3
bodies would result in operational difficulties, it may have been better to delay
action in this area until the required organisational development work could
have been undertaken. As it currently stands, our organisation will still have to
comply with two entirely separate scrutiny bodies and, whilst the legislative
intention is that there will be a significant degree of co-operation between the
two bodies, in our experience this is seldom a straightforward or entirely
successful process.
Registration fees
4. Great clarity will be required on the registration requirements, as the
current Care Commission tiered system has led to confusion, which, in some
cases, can result in significant variation between the fees that different
providers are required to pay.
5. We also have concerns that the SWIA and HMIE Child Protection
functions are currently centrally funded and are most closely concerned with
local authority inspections. If these costs are rolled up with Care Commission
fees, to enable SCISWIS to become self-funding, third sector providers could
end up paying substantially more. It should be noted that many local
authorities currently will not include Care Commission fees in provider grants
and would be unlikely to offset any additional costs should these rise.
6. In addition, there needs to be a much closer link between the degree of
scrutiny required for a particular service and the registration fee paid.
Organisations that are providing high quality services with few areas for
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improvement should not be required to pay the same as those that require
greater scrutiny and support to bring them up to standard.
Inspection and grading system
7. The Care Commission has invested a considerable amount of time and
resource in developing its current grading system and, likewise, providers
such as Quarriers have also expended significant time and effort to
understand the new system and embed it into their own processes and
procedures. We believe that SCSWIS should retain this system - and continue
to develop and enhance it - rather than try to establish a new process.
User involvement
8. The Care Commission has made significant efforts to promote service
user participation in its work, including the Involving People Group. One of the
people we support has been involved in this work since its inception and, over
the years, we have seen how a disparate and diverse collection of people who
use a multiplicity of different kinds of services has evolved into a cohesive and
effective advisory group that has a degree of respect, value and authority not
generally found in public service “user groups” and we would not want to see
any of this valuable work lost. Whilst a user focus element is included in Part
6 of the legislation, we would also want to see this included as part of the
general principles, as well as an emphasis on learning from, and continuing
with, current user engagement activities in any guidance issued.
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SUBMISSION FROM RENFREWSHIRE COUNCIL
Public Services Reform (Scotland) Bill
1. Creative Scotland should work closely with local authorities to promote
and understanding and appreciation of art for art’s sake.
Key roles for Creative Scotland
2. Accessibility to culture should be a key aim for Creative Scotland. In the
current financial climate it is essential to ensure that there is funding for –
national collections, local collections of national significance (ex. Paisley
Shawls), local theatre and art cinema. Accessibility must support participation
in creative activities for communities. Creative Scotland should not only
support excellence in arts and culture but support the whole community to
participate in culture and develop their creative skills. Funding streams require
to be pro-active, encouraging and developing new ideas to flourish.
3. Economic benefit – Creative Scotland should support culture in achieving
economic benefit to local communities through funding for town centre
regeneration projects linked to development of improved/ new cultural
facilities.
4. Cultural benefits are not only in the economic sector and health, lifestyles
and social benefits can be achieved through support for local participation and
enjoyment of culture. Creative Scotland can facilitate/ support cultural
partnerships, ensuring that as many people as possible can participate in
creative culture. It is important that Scotland supports wider audience
development.
5. It is important for Creative Scotland to develop an understanding – where
we are? Where did we come from? What is the vision?
6. Creative Scotland should be proactive and support all parts of the cultural
spectrum, by promoting culture development and taking risks.
7. In conclusion, creative Scotland should be an organisation – fit for
purpose for the 21 century, local authorities should ensure ideas are allowed
to flourish within the organisation.
8. It’s key roles to:
•
•
•
•
•

Develop accessibility for all
Develop economic benefit from cultural activities.
Develop health and social benefit from cultural activities.
Develop an understanding of the vision for Creative Scotland.
Ensure culture is proactive and supports all parts of the cultural
spectrum.
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SUBMISSION FROM THE ROYAL SCOTTISH ACADEMY OF MUSIC AND
DRAMA (RSAMD)
Public Services Reform (Scotland) Bill
Introduction
1. The RSAMD is unique within the tertiary education sector in Scotland
being the only international Conservatoire in the country. As such, it is
primarily concerned with the training of the most talented students in the full
range of the performing arts – music, drama and dance. It makes an
exceptional contribution to the intellectual capital of the country and to its
international reputation. Whilst recognising that the establishment of Creative
Scotland will not be without its teething problems and aspects of structure and
organisation will attract negative comments from some sectors of the artistic
and creative community, the RSAMD is committed to support and become
fully involved with the new body.
Observations
2. RSAMD welcomes the general support and broad definition given to the
creative and cultural sector at home and abroad.
3. The marriage of the Creative Industries and Arts Sector is a long overdue
rationalisation of the reality of life into which most RSAMD graduates enter.
4. Whilst on paper, the merging of the Scottish Arts Council and Scottish
Screen can be set out as a logical step, experience from other ‘institutional
mergers’ would suggest that one should not underestimate the practical,
personnel, financial and cultural issues which have to be addressed in moving
towards a coherent set of values and working practices without which the
aspirations for Creative Scotland will not be realised.
5. The charitable status of Creative Scotland has to be resolved. The current
financial benefits for Scottish Arts Council under its charitable status are
considerable and it would be unfortunate if in setting up Creative Scotland,
these were lost.
6. The concerns expressed in some quarters re loss of Royal Charter status
(and hence a level of independence) are understandable but one can only
accept at face value the assurances of Ministers in terms of avoidance of
government intervention in the artistic and creative direction of Creative
Scotland. Also, whilst Creative Scotland will obviously be a conduit for
advising Ministers on various matters, it should still retain the flexibility to be
accessible to the sector as a source of independent advice etc irrespective
of Ministerial influence.
7. The wide range of proposed functions for Creative Scotland is welcomed
– in particular the identification of partner organisations including from the
education sector. This offers an opportunity hitherto untapped for institutions
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like RSAMD to become more integrated within the creative sector – including
the partnership with creative industries. Likewise the importance given to the
international dimension of arts and culture.
8. Whilst governance arrangements have to be put in place which secure the
various checks and balances over the management of public resources, it is
hoped as wide a cross section of opinions will be garnered to enliven the
thinking on the actual ‘creative agenda’. It is also noted that some existing
national cultural bodies will continue but it will be important to have clear lines
of communication and delineation such as to avoid bureaucratic confusion.
9. Similarly with the current plethora of skills sector groups – could Creative
Scotland be a means of reviewing the current situation and how these group
articulate with the artistic/educational community.


1101

SUBMISSION FROM THE ROYAL SOCIETY OF EDINBURGH
Public Services Reform (Scotland) Bill
Summary
1. We urge the Committee to reconsider the scope of the powers contained
in Part 2 of the Bill that would enable the Scottish Ministers to make orders
that they consider would improve the exercise of public functions, including
those of Creative Scotland. They would permit Ministers to intervene, subject
only to limited scrutiny, in the discharge by Creative Scotland of its
responsibilities. It is a matter of profound concern and the Committee should
seek assurances from the Scottish Government about the use of such
powers.
2. We are concerned that as Creative Scotland will not be established by
Royal Charter that it will not be sufficiently independent of government
direction. The Committee should examine the practicalities as well as the
costs and benefits associated with Royal Charter status.
3. We understand that the provision in s. 7 (5) of the Charities and Trustee
Investment (Scotland) Act 2005 could allow Scottish Ministers to make an
order that would prevent a body from failing the charity test. We strongly urge
the Committee to seek assurances from the Scottish Government that it will
explore the application of this provision as a way of ensuring that Creative
Scotland benefits from charitable status.
4. It is important that consideration is given to the place of capital funding
within the proposals and where such funding is to be sought. Lottery funding
has been very important to the Scottish Arts Council in supporting the
development of the infrastructure for the arts in Scotland. The Committee
should seek assurance from the Scottish Government that when Creative
Scotland is established it will maintain this key connection with Lottery
funding.
5. As the expectation is for Creative Scotland to have a key and leading role
in developing a thriving creative industries sector, it is essential that funding is
in place to enable it to fulfil that function. We urge the Committee to give some
priority to this issue, and to seek clarification from the Scottish Government as
to whether a coordinating mechanism will be emplaced since there is a range
of bodies in this area with overlapping funding responsibilities. The RSE
suggests that a joint committee should be established comprising those
bodies that have common or complementary goals in promoting and
supporting creative industries in Scotland.
6. One of the attractions of the establishment of Creative Scotland for the
artistic community is the opportunity it could provide to increase funding.
However, there appears to be a mismatch between innovative aspirations and
the absence of the financial support that will realistically be required to
achieve them. The Committee should raise this issue with the Scottish


1102

Government and the Government should consider the importance of
increased funding if its ambitions for Creative Scotland are to be realised.
7. We are concerned that Creative Scotland will focus more on economic
development opportunities rather than the more traditional arts council
territory. As it will straddle two different sets of objectives, it is incumbent on
Creative Scotland to maintain a balance between the traditional territory of an
arts council and the market-driven response of the creative industries.
Achieving this balance is crucial.
8. The wider remit of Creative Scotland offers an opportunity for the Further
and Higher Education sectors to become better integrated into the creative
sector. It is important that Creative Scotland establishes close links with HEIs
and the Scottish Funding Council to develop mutually supportive partnerships.
9. There is a tendency to assume that ‘national culture’ is a single and finite
body of cultural material that is somehow waiting to be discovered and
understood. It is as much the case that creative endeavours play a significant
role in forming the national culture, defining and modifying it on a daily basis.
The purpose of Creative Scotland is to help promote a dynamic and fluid view
of ‘Scotland’s national culture’. In s.27 (1) (e) we recommend, therefore, that
the phrase ‘Scotland’s national culture’ be replaced by ‘cultures of Scotland’.
10. The Royal Society of Edinburgh (RSE), Scotland’s National Academy,
welcomes the invitation from the Scottish Parliament’s Education, Lifelong
Learning and Culture Committee to provide comments on the general
principles of the Public Services Reform (Scotland) Bill (hereinafter referred to
as ‘the Bill’), particularly the proposals for the establishment of Creative
Scotland. The RSE has previously commented on the Creative Scotland Bill
and hopes that the present Bill will hasten the establishment of Creative
Scotland as the apparent lack of progress has led to considerable uncertainty
in the creative sector in Scotland. While the current proposals address many
issues of previous concern, a number of important ones remain, which we
address in the following sections. We focus initially on high level issues that
arise from the articulation of Creative Scotland within the broader frame of this
far reaching Bill. We would be pleased to discuss the issues raised in this
response with the Committee.
Overarching Concerns
Relationship between the Scottish Government and public bodies
11. The RSE and other cultural bodies, including the National Galleries of
Scotland, National Museums Scotland and the National Library of Scotland,
are deeply concerned by the way in which the relationship between the
Scottish Government and those bodies exercising public functions in Scotland
could be fundamentally affected by provisions in the Bill. Part 2 contains
provisions that enable the Scottish Ministers to make orders that they
consider would improve the exercise of public functions. Specifically, s.10 (3)
(a) includes provision for ‘modifying, conferring, abolishing, transferring, or
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providing for the delegation of, any function’ and (b) ‘amending the
constitution of, or abolishing, a person, body or office-holder listed in schedule
3.’ We note that Creative Scotland is included as a public body in this
schedule and therefore this section is applicable to it. It is apparent that such
provision would have far reaching consequences for Creative Scotland and
others exercising public functions in that the Scottish Government would have
the power to intervene and amend the functions of cultural bodies by way of a
statutory instrument which would not be subject to the same level of
Parliamentary scrutiny as primary legislation. This is a matter of profound
concern and we strongly urge the Committee to consider the scope of these
powers carefully and seek assurances from the Scottish Government about
their use.
Status of Creative Scotland
12. The RSE notes with regret the dissolution of the Royal Charter of the
Scottish Arts Council and the fact that Creative Scotland will not be
established by Royal Charter. A Royal Charter provides a measure of
independence. We are concerned that the dissolution of the Royal Charter will
mean that Creative Scotland will not be sufficiently independent of
government direction, a fear that is reinforced by the provisions referred to in
paragraph 2. This also has implications for Creative Scotland’s charitable
status as discussed below. We recommend that the Committee examine the
practicalities as well as the costs and benefits associated with Royal Charter
status.
Charitable status of Creative Scotland
13. Will Creative Scotland have charitable status under the Charities and
Trustee Investment (Scotland) Act 2005? We note the estimated financial
value of charitable status to the Scottish Arts Council as set out in the Bill’s
Financial Memorandum. We understand that the charity test under s.7 of the
2005 Act would not be met if a body’s constitution expressly permits the
Scottish Ministers to direct or control its activities. It seems that the present
Bill does allow for such Ministerial intervention and therefore if Creative
Scotland were to make a formal approach for charitable status, the implication
is that it would not be granted, and that Creative Scotland would lose the
considerable financial benefits that were enjoyed by the Scottish Arts Council.
However, we understand that the provision in s. 7 (5) of the 2005 Act would
allow Scottish Ministers to make an order that would prevent a body from
failing the charity test. We strongly urge the Committee to seek assurances
from the Scottish Government that it will explore the application of this
provision with its legal advisers and if it is deemed possible, make such an
order to ensure that Creative Scotland benefits from charitable status.
Capital funding support for Creative Scotland
14. It is also important that consideration is given to the place of capital
funding within the Bill’s proposals and where such funding is to be sought. We
recognise how important Lottery funding has been to the Scottish Arts Council
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over the years in supporting the development of the infrastructure for the arts
in Scotland. Whilst we understand that there would be no barrier to Creative
Scotland, established as a NDPB, disbursing Lottery funding, we are
somewhat surprised that there is no reference to Lottery funding within the Bill
or its accompanying documents. We hope that the Committee will raise this
point with the Scottish Government in order to ensure that when Creative
Scotland is established, irrespective of whether it fulfils the charity test or not,
it will maintain the key connection with Lottery funding. Otherwise, if Lottery
funding is to be administered by another body, it is likely to result in an
unnecessary and unfortunate disjunction. We urge the Committee to seek
assurance from the Scottish Government on this issue.
Relationship between Creative Scotland and other creative industry
bodies
15. A key issue is contained in s. 27 (1) (f) relating to Creative Scotland’s
function in supporting the development of the creative industries by working in
partnership with other bodies. If Creative Scotland is to have a key and
leading role, as envisaged, in developing a thriving creative industries sector,
then it is essential that funding is in place to enable it to fulfil such a function.
Whilst we note the stress upon a partnership approach in the proposals, we
urge the Committee to give some priority to this issue, and to seek clarification
from the Scottish Government as to whether a coordinating mechanism will be
emplaced since there is a range of bodies in this area with overlapping
funding responsibilities. The RSE suggests that a joint committee, comprising
those bodies that have common or complementary goals in promoting and
supporting creative industries in Scotland, should be established. Such a joint
committee should include Scottish Enterprise, Highlands and Islands
Enterprise, the Scottish Funding Council and COSLA. Furthermore, as
support mechanisms for scholarly research in this area are almost exclusively
based at the UK level, we also recommend that an observer from the Arts and
Humanities Research Council should be invited to meetings of the joint
committee.
Funding Creative Scotland’s aspirations
16. One of the attractions for the artistic community of the establishment of
the new body, Creative Scotland, is the opportunity it could provide to
increase funding. The document as it stands appears to reveal a mismatch
between innovative aspirations and the absence of the financial support that
will realistically be required to achieve them. The Committee should raise this
issue with the Scottish Government and the Government should consider the
importance of increased funding if its ambitions for Creative Scotland are to
be realised. Unless some clear financial benefit, or at least promise of such in
the mid-term future, is made evident, the creators and producers of artistic
excellence are likely to be disillusioned by, or even resentful of the time and
money spent in the transition process.
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Balance between economic development and artistic or creative merit
17. We are concerned that Creative Scotland will focus more on economic
development opportunities rather than the more traditional arts council
territory. Although the approach set out in paragraph 162 of the Explanatory
Notes goes some way to addressing this concern, it will require Creative
Scotland to straddle two quite different sets of objectives. It is incumbent on
Creative Scotland therefore to maintain a balance between the more
traditional territory of an arts council and the market-driven response of the
creative industries. Achieving this balance is crucial. The censorship of the
market over what is difficult and innovative, or intellectually and aesthetically
demanding is often stronger than political censorship or repression. An
entirely market-driven culture would be the death knell of much creativity in
Scotland.
General functions of Creative Scotland
18. We were pleased to see that the current proposals now reflect the RSE’s
earlier concern that identifying, supporting and developing quality and
excellence in the arts and culture should be the prime function of Creative
Scotland (s.27 (1) (a)). Issues related to economic gains, wider access and
other incidental benefits will naturally follow.
19. With regard to s.27 (1) (b), whilst we note the comment that Creative
Scotland will support wider delivery partners, including education bodies, to
promote understanding, appreciation and enjoyment of the arts and culture,
we believe that this function would be improved if there were a greater
emphasis on education. The benefits of the arts in all areas of society are so
profound and diverse, though difficult to quantify, that they should be
promoted from cradle to grave. In this respect we commend the Curriculum
for Excellence for the attention given to expressive arts as a group of subject
areas (both the disciplinary areas of the expressive arts and their associated
craft skills) that are now firmly at the heart of the curriculum. However, the
RSE has previously expressed concerns about a lack of a coherent
architecture in the Curriculum for Excellence proposals 1 . We would
encourage Creative Scotland and its local authority partners to work together
to ensure that the importance of creative work to individuals and to society is
embedded within the wider curriculum.
20. The wider remit of Creative Scotland also offers an opportunity for the
Further and Higher Education sectors to become better integrated into the
creative sector. A link with the Scottish Funding Council’s ‘cultural
engagement’ stream of knowledge transfer funding could be a powerful
means of stimulating such interactions. This is a potentially exciting
development for institutions like the RSAMD, the Art Schools, and relevant
University Departments, together with certain further education hubs which
1

RSE response to Curriculum for Excellence – draft experiences and outcomes for Literacy
and English, for Expressive Arts and for Social Studies (June 2008)
http://www.royalsoced.org.uk/govt_responses/2008/CFE_literacy.pdf
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produce many of the most imaginative individuals and teams who contribute
substantially to the creative industries. They also cross into the area of social
enterprise, which is a potentially exportable area of Scottish expertise. As
such, the RSE would emphasise the importance of Creative Scotland
establishing close links with HEIs and the Funding Council to develop
mutually supportive partnerships.
21. Whilst it is good to see reference to international value and benefits in
s.27 (1) (d), we believe there is a case for giving the international dimension
an even stronger profile. If creative activity in Scotland is to be truly outward
looking, there must be an increase in inward investment. Scottish artists and
writers have always drawn creatively on other cultures, a habit that has been
greatly enhanced in recent years through the immediacy of modern
communication. It should be strongly encouraged. The proposals should give
greater emphasis to this aspect and should include mechanisms to encourage
it, including the provision of appropriate funding and the involvement with
Creative Scotland of bodies such as the British Council.
22. With respect to s.27 (1) (d) we also question the use of the phrase, ‘as far
as reasonably practicable’, as its inclusion would seem to cast a doubt over
Creative Scotland’s commitment to realise the full value and benefits of the
arts and culture. We recommend that this phrase should be removed.
23. With respect to s.27 (1) (e) the contribution to Scotland’s national culture
is certainly important, but there is a tendency here and elsewhere to assume
that this ‘national culture’ is a single and finite body of cultural material that is
somehow waiting to be discovered and understood. It is as much the case
that creative endeavours play a significant role in forming the national culture,
defining and modifying it on a daily basis. The purpose of Creative Scotland is
to help promote a much more dynamic and fluid view of Scotland’s national
culture (both its strengths and weaknesses) than has often been the case.
Paragraph 60 in the Explanatory Notes goes some way towards addressing
this, but still implies an ‘essentialist’ view of ‘Scotland’s distinctive way of life’.
We recommend, therefore, that the phrase ‘Scotland’s national culture’ be
replaced by ‘cultures of Scotland’.
24. Given Scotland’s literary tradition, the appeal and strength of its
contemporary authors, and the economic benefits that accrue from them and
from major literary showcases, such as the Edinburgh International Book
Festival, it is extraordinary and profoundly disappointing that there is no
reference to literary work in the list of creative industries in paragraph 61 of
the Explanatory Notes. Although we note that the definition and list of creative
industries appear to emanate from the Department for Culture Media and
Sport (DCMS) (and does include ‘Publishing’), we firmly believe that in a
Scottish context ‘fictional, historical and critical writing’ should be included in
that list.
25. With regard to s.27 (2), we agree that diversity is a vital issue in
contemporary culture and Creative Scotland should play its part. However,
there is a question of the sort of ‘diversity’ that is implied by the proposals as
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‘diversity of people’ is rather vague. Does this mean social, geographical or
ethno-cultural diversity or does it simply refer to a general breadth of appeal?
We urge the Committee to seek or to suggest clarification of the concept of
‘diversity’ as expressed in the Bill and enquire how it is to be delivered and
prioritised in relation to the other functions of Creative Scotland, particularly to
its prime function of identifying, supporting and developing quality and
excellence.
Advisory and other functions
26. We consider s.28 (1) (b) on the provision of information on industries and
commercial activity which show ‘the application of creative skills’ to be
unnecessarily vague. It would be helpful if this could be clarified.
27. In this same section there is an internal conflict between sub-section (2)
and (4) in that Creative Scotland may provide Ministers with other such advice
and information it considers appropriate (over and above information explicitly
requested by Ministers), but that this must be provided in such a manner as
Scottish Ministers may determine. This latter requirement appears to nullify
the first. It should be made clear that Creative Scotland will both provide
information requested by Ministers and also be free to provide advice on its
own initiative in the manner it considers to be most appropriate.
Directions and guidance
28. With regard to our overarching concern about Ministerial intervention and
government control (paragraph 2), we are also concerned about the way in
which s.30 (directions and guidance) has been drafted. As previously pointed
out by the RSE, s.30 (1) (2) (3) and (4) appear to contain contradictory
messages and could be the source of considerable conflict between Ministers
and Creative Scotland about the extent of Ministerial intervention. It is
essential that these ambiguities or contradictions are removed or clarified. We
remain of the view that the proposed powers of Ministers should be qualified
to reflect Ministerial policy that any direction or guidance issued to Creative
Scotland should be limited to the governance of the organisation, financial
and legal good practice and probity.
Governance of Creative Scotland and terms of appointment
29. The RSE agrees that Creative Scotland should be led by a broad group of
experts in order to fulfil its wide-ranging remit. However, for consistency, the
Committee should note that paragraph 492 of the Financial Memorandum
states that the Creative Scotland Board should consist of no more than six
members and a Chair, while Schedule 5 of the Bill specifies that Creative
Scotland is to consist of no fewer than eight members. The Committee should
seek clarification from the Scottish Government on the number of members to
be appointed to the Creative Scotland Board, and should comment on the
appropriate size of the Board.
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30. With regard to the terms of appointment, we do not agree with s. 3 (1) of
Schedule 5 that members will be appointed for such a period as the Scottish
Ministers think fit. Such an approach does nothing to ease the anxieties being
expressed about government intervention. In order to ensure confidence and
consistency, the terms of appointment should be made more specific. We
understand that the customary model used in other NDPBs is that members
should serve a term of four years in the first instance, with the option of a
second term. This model seems eminently sensible to us and we see no
barrier to it being applied to Creative Scotland.
Organisational structure and staffing
31. The RSE notes that the Explanatory Notes point to major staff reductions
(paragraph 483) and also indicate uncertainty about Creative Scotland’s
organisational structure (paragraph 473). We recommend that the Committee
seeks further clarification from the Scottish Arts Council, Scottish Screen and
Creative Scotland 2009 Ltd to ensure that Creative Scotland does have the
structure and staffing complement in place to fulfil its wider functions and be
responsive to the needs of the creative sector.
Location of premises
32. As Creative Scotland will be a new national body, with wider functions, it
is in its interest to demonstrate its distinctiveness from its antecedent bodies.
However we agree with the approach taken that Creative Scotland should
determine the location of its premises.
Additional information and references
33. In responding to this consultation the Society would like to draw attention
to the following Royal Society of Edinburgh responses which are relevant to
this subject:





The Royal Society of Edinburgh’s submission to the Scottish Executive,
Draft Culture (Scotland) Bill (March 2007)
The Royal Society of Edinburgh’s response on Scotland’s Creative
Industries, produced for the Scottish Funding Council (March 2008)
The Royal Society of Edinburgh’s submission to the Scottish
Parliament’s Education, Lifelong Learning and Culture Committee,
Creative Scotland Bill (April 2008)
The Royal Society of Edinburgh’s submission to Learning and Teaching
Scotland, Curriculum for Excellence – draft experiences and outcomes
for Literacy and English, for Expressive Arts and for Social Studies (June
2008)
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SUBMISSION FROM SCOTLAND’S COLLEGES
Public Services Reform (Scotland) Bill
1. Scotland’s Colleges is pleased to provide written evidence to the
Education, Lifelong Learning and Culture Committee on the Public Services
Reform (Scotland) Bill and specifically on the creation of Creative Scotland.
Creative Scotland
2. Much of the work of Scotland's 43 colleges includes the promotion,
understanding, appreciation and enjoyment of the arts and culture – this is
also one of the general functions of Creative Scotland.
3. Scotland's Colleges is pleased that Creative Scotland must exercise its
functions “with a view to increasing the diversity of people who access and
participate in the arts and culture”. Widening access and participation across
all courses is a longstanding principle of Scotland's college sector and
creative industry courses are treated no differently. Scotland's colleges should
be regarded as a key vehicle for increasing the diversity of people accessing
the arts in Scotland.
4. In terms of Section 28 (1), Creative Scotland will require to provide
Scottish Ministers with "such advice, information and assistance as they may
reasonably require" in relation to a range of matters, including, "industries and
other commercial activity the primary focus of which is the application of
creative skills." It is unclear whether Scotland's colleges will be required to act
under this definition as organisations that deliver skills-based training but
where it is not a “primary focus”. Scotland’s Colleges would like assurances
that should colleges be included within this provision, the task of reporting to
Ministers shall not be an onerous one.
Social care
5. Part 4 (Chapter 1) of the Bill deals with Social Care and Social
Improvement Scotland. Many colleges run nurseries for the children of
students and as such may be defined as a “care service” under Section 37
1(l). As before, we would expect that any additional regulations imposed on
colleges as a result of this section would not be onerous, particularly given the
very tight margins under which college nurseries operate.
Indemnity insurance
6. Section 99 deals with the issue of charity trustees' indemnity insurance.
All the colleges in Scotland are charities so have a particular interest in this
area. This is a positive reform as there is currently doubt about whether or not
charity trustees can have such indemnity insurance.
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General powers
7. Section 10 of the Bill allows Scottish Ministers to make “any provision”
which they consider would improve the exercise of public functions. This is a
very wide ranging provision and we would seek clarification on the potential
impact this could have on Scotland's colleges.


1111

SUBMISSION FROM SCOTLAND’S COMMISSIONER FOR CHILDREN AND
YOUNG PEOPLE
Public Services Reform (Scotland) Bill
1. Scotland’s Commissioner for Children and Young People (SCCYP)
welcomes the opportunity to comment on the general principles of the Public
Services Reform (Scotland) Bill. We are grateful for the Clerk’s letter of 25
June 2009, inviting us to comment particularly on the provisions in Part 2 of
the Bill, which SCCYP would be subject to.
2. The proposal to bring SCCYP and the other ‘parliamentary’
commissioners and ombudspersons within the ambit of a wide-ranging
Executive power is of great concern to us. In its current form, the Bill would
enable Ministers to change the functions of, or abolish any listed public body
by order, with a minimum level of parliamentary scrutiny.
3. It is SCCYP’s view that the wide-ranging power that the Government is
pursuing through Part 2 of this Bill is not an appropriate way to proceed in
respect of parliamentary commissioners and ombudspersons. SCCYP is
rightly and properly accountable to Parliament, through the SPCB and through
subject committees. It should be Parliament through its proper processes that
decides about any changes to our structure and functions.
The proper constitution of independent human rights bodies
4. The Policy Memorandum to the Bill states that
‘[t]he overarching purpose of the Bill is to simplify and improve the
landscape of Scottish public bodies, to deliver more effective, coordinated government that can better achieve its core functions for the
benefit of the people of Scotland.’
(PSR (S) Bill, Policy Memorandum, para 2; emphasis added)
5. While SCCYP’s work will no doubt contribute to a number of the Scottish
Government’s objectives, the Commissioner’s role cannot be construed in any
way as forming part of the organisation or the functions of government. Our
role is to promote and safeguard the rights of children and young people,
having particular regard to their rights under the United Nations Convention
on the Rights of the Child (UNCRC) 1. The state (in relation to devolved
matters, the Scottish Government) in contrast, is the primary duty-bearer in
respect of the rights held by children and young people under the UNCRC,
and under other domestic and international law.
6. The Policy Memorandum further reads:
‘Public bodies are normally established to carry out executive functions
or other tasks which have a clear national remit. In simple terms, this
1

Sections 4 and 5 of the Commissioner for Children and Young People (Scotland) Act 2003
(‘the 2003 Act’).
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means a public body carrying out its day to day work independently of
Ministers but for which Ministers are ultimately accountable.’
(PSR (S) Bill, Policy Memorandum, para 6, emphasis added)

7. While the latter part of the quote may be true for Non-Departmental Public
Bodies and similar types of public bodies, this is not the case for SCCYP. The
proper exercise of our functions is in fact conditional upon our independence
from government, and upon public confidence in our independence. The
nature of bodies concerned with the state’s adherence to human rights
standards requires such bodies to be removed from the sphere of influence of
government. This is a key element of the internationally accepted minimum
standards for the proper constitution of national human rights institutions,
known as the Paris Principles 2.
8. Furthermore, the assertion in the Policy Memorandum that ‘it is often a
matter of historical accident whether changes to improve the delivery of public
functions require legislation’ 3 is not precise in respect of SCCYP. The office
was established by means of the Commissioner for Children and Young
People (Scotland) Act 2003, a committee bill that was brought forward after
an extensive parliamentary inquiry into the need for and feasibility of such an
office. This rather illustrates the point we are making with regards to the
legislative short-cut proposed by the Government in s.10 (1). Decisions about
the structures and functions needed to promote and safeguard the rights of
children and young people in Scotland are best made on the basis of detailed
consideration of the often complex issues that are involved. In the 2003 Act,
the balance of power was clearly and deliberately set in favour of Parliament.
The recent report of the Review of SPCB-Supported Bodies (RSSB)
Committee’s inquiry acknowledged that fact and reaffirmed the underlying
principle 4. In evidence to the Committee, the Cabinet Secretary for Finance
and Sustainable Growth stated:
‘The clear distinction between the powers of the Executive and the
Parliament must be properly recognised in meeting the essential
requirement of ensuring that public concerns are properly and
dispassionately considered, free of any relationship with the
Government. That point of principle helps us to understand the
distinction between those parts of the scrutiny process that are properly
the preserve of the Government to change and those that are more
appropriately the preserve of the Parliament. The distinction is clear.’
(John Swinney MSP, RSSB Committee, OR 9 December 2008, Col 21)

9. The distinction is indeed clear. Its purpose is to enable bodies like SCCYP
to exercise their statutory functions in the interest of the people whose rights
they were set up to safeguard without fear or favour. It follows that it is
2

Principles relating to the Status of National Institutions (The Paris Principles); Adopted by
UN General Assembly resolution 48/134 of 20 December 1993. Available on
http://www2.ohchr.org/english/law/parisprinciples.htm.
3
Public Services Reform (Scotland) Bill, Policy Memorandum, para 94.
4
Review of Scottish Parliamentary Body-Supported Bodies (RSSB) Committee, Review of
SPCB-Supported Bodies (RSSB/S3/09/R1) published 21 May 2009 (‘the RSSB Report’),
recommendations 1 (SPCB to continue sponsor role, para 68).
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inappropriate to include SCCYP and other bodies of a similar nature in the list
of public bodies that are subject to the very wide Executive power in s.10. Any
inquiry into those bodies to review whether they are fit for purpose and
delivering value for the public purse should properly be undertaken by
Parliament (and has been, on two occasions since 2004).
10. The most recent inquiry of this nature reported only a week before the
present Bill was introduced. The RSSB Committee considered the structures
of the SPCB-supported bodies in great detail and concluded that there should
be some limited changes to the landscape. Its Convener subsequently won
the Parliament’s approval to introduce a committee bill implementing the
report’s recommendations concerning those bodies 5.
11. This will include measures to streamline and harmonise establishing
statutes in respect of financial and budgetary matters, and consolidate current
good practice in relation to budgets and staffing in law 6. It will further include
new powers for the SPCB to pursue cost-savings on the part of those bodies,
for example through service-sharing.
12. This is the right and proper way to proceed in respect of the SPCBsponsored bodies; Part 2 of the Bill, in contrast, maps out a process that
would be inappropriate for Parliament’s independent bodies.
Part 2 – Process and safeguards
13. The focus of this submission has been on questions of principle and we
have laid out SCCYP’s views on those above. We have further considered the
Bill’s provisions regarding the exercise of the s.10 power and have explored
some of the issues with Scottish Government officials, with a view to testing
the strength of the procedural safeguards. This section summarises SCCYP’s
views on these provisions in the Bill.
Proportionality – s.12 (2)(a)
14. Under this section, any proposed measure must be proportionate to the
three objectives of efficiency, effectiveness and economy. It is unclear how
the Government intends to weigh those largely financial objectives against
more substantive objectives, in SCCYP’s case the need to retain an
independent body to promote and safeguard the rights of children and young
people with statutory powers. The Bill gives no indication as to how the public
interest in financial savings will be weighted against children and young
people’s interest in an independent statutory organisation with the sole
objective of promoting and safeguarding their rights. In this respect, it is
arguable whether the provision is not a safeguard at all.
5

RSSB Report (see above, FN4); The inquiry report was debated and the motion seeking
authorisation to introduce a committee bill implementing its key recommendations agreed
without division on 18 June 2009.
6
See recommendation 10 (staffing and financial provision, etc) and 11 (budgets, service
sharing, etc). This is already largely covered in Schedule 1 of the Commissioner for Children
and Young People (Scotland) Act 2003.
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Necessary protections – s.12 (2)(b)
15. The Bill provides that no ‘necessary protections’ may be removed by a
s.10 order. This links the points of principle above to the question of
procedural safeguards. The Bill further provides that the removal of necessary
protections is not to be treated as such if those protections are provided in an
alternative manner (s.12 (3)). We are aware that there can be, and there have
been, different ideas about how the parliamentary commissioners’ functions
are best delivered, and no public body can expect that its structure and remit
will not come under scrutiny.
16. It is SCCYP’s view, however, that government should not be given a
power that is as wide-ranging as the provision in s.10 of this Bill. Such a
power would enable the Government to make sweeping changes (including
merger or abolition) to the structure and functions of SCCYP and other rights
bodies by order, with minimal parliamentary scrutiny. There is a risk in the fact
that the condensed parliamentary process allows very limited debating time
for detailed interrogation of a proposal; the result may be weakened rights
protection for Scotland’s children and young people. SCCYP therefore
believes that the only real and proportionate safeguard is a process allowing
for detailed parliamentary consideration of evidence from stakeholders and
the complex arguments that are often involved in decisions about how rights
are most effectively promoted and protected.
Parliamentary procedure – s.20 (1)
17. The Bill reduces the extent of parliamentary scrutiny of even the most
sweeping proposals for change (including abolition) to 90 minutes’ debating
time in the lead committee 7. This is in stark contrast to the detailed and
thoughtful parliamentary process that was evident throughout the inquiry and
the consideration of the committee bill that established SCCYP in the first
session of the Parliament. We are concerned that this may result in the
adverse consequences we described above.
Consultation – s.21
18. The Bill requires consultation with the officeholder and ‘such organisations
as appear [to Scottish Ministers] to be representative of interests substantially
affected by the proposals’; further, Ministers may consult others ‘as they
consider appropriate’.
19. We note that there is no requirement to conduct an open consultation with
stakeholders and the general public on a proposed order. Consultation may
even be dispensed with altogether in certain circumstances. We are
concerned that the Government’s attempt to create a more expedient process
7

s.20 (2)(c) requires orders made under the power in s.10 (1) to be dealt with using
affirmative procedure. According to Rule 10.6 (3.) the Parliament’s Standing Orders (3rd
Edition, 4th Revision, June 2009), this involves a maximum of 90 minutes of debate in lead
committee.
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in pursuance of its public bodies reduction target comes at a substantial cost
to the principles of openness, and access and involvement, which have
consistently been emphasised throughout the first decade of the new Scottish
Parliament 8.
Conclusion
20. For the reasons outlined above, we urge the Committee to take the view
that SCCYP and other organisations whose nature and functions require
independence from government should be removed from Schedule 3, and to
report to the Finance Committee accordingly.

8

See for example Procedures Committee, Report on The Founding Principles of the Scottish
Parliament, Volume 1, SP Paper 818, published 20 March 2003.
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SUBMISSION FROM THE SCOTTISH ARTISTS UNION
Public Services Reform (Scotland) Bill
1. The Scottish Artists Union is the leading representative organisation for
visual and applied artists in Scotland. A registered trade union, our
membership exceeds six hundred artists working around the country and
includes a varied cross-section of professional experience and modes of
practice.
2. Over the past several years we have taken the opportunity to respond to
the Draft Culture (Scotland) Bill and the Creative Scotland Bill as successive
Scottish administrations have moved to replace the Scottish Arts Council and
Scottish Screen with a new national cultural development agency. We do not
oppose the principle of reform. However we have consistently opposed any
piece of legislation that, in our view, would result in the visual and applied arts
in Scotland receiving support equivalent to or less than current levels. If
Creative Scotland cannot deliver considerably more, we see little point in the
expense and upheaval to come.
3. In responding to the Public Services Reform (Scotland) Bill we must
restrict ourselves to those parts that deal with Creative Scotland and establish
to what extent our long-standing concerns are addressed. First among these
is the new agency’s responsibility for support and advocacy of the so-called
“creative industries”. Let us be clear; the SAU dislikes the term creative
industry. Just as the Minister is fond of placing all cultural endeavours on a
continuum between the artistic and the commercial, we contend all industry
can be considered creative to a lesser or greater extent. In focusing on
creative industry as a special subset the Bill masks art, which can be, and
demonstrably often is, wholly devoid of commercial concerns, motives or
applications. That is not to say that we subscribe to the myth of the starving
artist, their insight sharpened by their poverty. We are a trade union and as
such exist to see visual and applied artists achieve parity with other
professions. But our members’ various modes of practice are diverse. While
some will fit with enterprise models, many will not, and it is vital that this is not
forgotten.
4. We accept that many in other sectors find a prescribed list of creative
industries a useful tool. In the Explanatory Notes to the Creative Scotland Bill,
visual art was listed as a creative industry. The PSR Bill notes however
contradict this, listing the creative industries as:
PSR Bill Notes, page 10, p.60 - "advertising, architecture, arts and
antiques, crafts, design, designer fashion, film, computer and video
games, music, performing arts, publishing, television and radio."
5. The UK’s Creative Culture & Skills Council does not consider visual art a
creative industry and those currently in charge of Creative Scotland appear to
concur. In February the current Minister for Culture’s predecessor, Linda
Fabiani, published a document entitled Support for Creative Industries: Roles &
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Responsibilities – Framework Agreement which described how Creative
Scotland might work with other agencies in Scotland whose remits include
creative industry. At that time, civil servants told us that an attempt was being
made to distinguish between Creative Scotland’s “new” and “inherited” work.
Creative industry-themed releases would address the “new”. Further releases
would outline the ways in which Creative Scotland would support those art
forms it would “inherit” from the existing organisations.
6. Since then the only other substantive written releases from the Scottish
Government and Creative Scotland 2009 Ltd have been May’s Scotland’s
Creative Industries Partnership Report, the follow-up to February’s
Framework Agreement, and an announcement of six diverse awards strands.
This is welcome information, as is the Minister’s view, stated in numerous
speeches, that he considers the four key features of Creative Scotland to be:
artists at the centre; access; participation; and internationalism.
7. However, with more than a year having passed since submissions were
made during the Creative Scotland Bill’s Stage 1 Consideration, and less than
a year to go until the new agency is due to open it’s doors, the focus of its
managers appears to the outsider to have been largely, if not wholly, upon
creative industry. This is best illustrated by the questions the Michael Russell,
Ewan Brown, and Richard Holloway faced at their public meeting at the
Lyceum Theatre in June. Partly because of the perceived emphasis on
creative industry and partly because of their reluctance to use language that
unequivocally recognises the artist (more on this below), but mostly because
they had simply nothing else to go on, creative practitioners have taken the
Framework Agreement and Partnership Report to be an outline of how
Creative Scotland will go about all of its business.
8. This goes further than a mere misunderstanding. Successive Ministers for
Culture have failed to assure the wider arts community, and visual artists in
particular, that Creative Scotland will not be an aggressively enterpriseminded organisation. We feel that those in the Scottish Government do not
fully appreciate the sincere fears of visual artists. This specific area of practice
is among the lowest funded of those supported by the Scottish Arts Council,
an organisation that nevertheless has a discrete visual arts budget, officer and
staff. When Scottish artists hear:
•
•
•
•

no assurances of the same structure within Creative Scotland
that the organisation must absorb efficiency savings
that cuts across all public spending are inevitable
that of the Scottish Arts Council and Scottish Screen staff some
thirty full time posts will be lost (PSR Bill Explanatory Notes,
page 80, p. 483) and those that remain will be obliged - for it is a
binding feature of the act that established their organisation - to
spend a portion of their time and energy “supporting and
advocating“ for advertising, fashion, television et al

It is not unreasonable of them to reach the conclusion that visual art may
tumble yet further down the list of priorities.
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9. To further confuse matters, the SAU has been told in no uncertain terms
by the Minister that the Scottish Arts Council and Scottish Screen’s
responsibilities equal those of the new organisation and nothing in addition.
This despite the following:
PSR Bill Policy Memorandum, page 26, p.133: “The Government
intends Creative Scotland to have new, wider functions than its
predecessor bodies. It will also need to develop new skills, knowledge,
expertise and working practices to fulfil these functions.”
10. If indeed the above quote is merely in reference to new and more efficient
ways of supporting artists, why mention creative industry at all in the context
of this Bill? Why waste a considerable part of the short life span of Creative
Scotland 2009 Ltd hammering out a creative industries agreement with
Scottish Enterprise, Highlands & Islands Enterprise and the rest - causing
Creative Scotland to slip from the proposed leading organisation to just one
partner among many (“no wrong door”).
11. Creative Scotland will certainly receive no extra money to maintain
creative industrial support structures within its organisation (structures
emulated elsewhere; so hardly the model of efficiency promised by the PSR
Bill as a whole). Even if these creative industries inevitably seek help from
other better equipped support organisations, Creative Scotland will be bound
by a PSR Act to keep a light burning for them and in turn be held back from
diverting all at its disposal to the support of artists.
12. This brings us to our second standing objection. We have long maintained
that any Bill making reference to a new agency for the arts should make
special recognition of the contribution of the artist. The former, art, cannot
exist without the latter, artists. The authors of the Bill have wilfully
misconstrued these calls, to whit:
PSR Bill Memorandum, page 33, p.165 - "A number of responses
suggested that the Bill should recognise more strongly the important
contribution of artists and arts/cultural practice to Scotland by setting
out a definition of “culture” or of an “artist”. But any definition in statute
is unlikely to provide a reference which all artists and creative
practitioners will feel reflects them adequately, particularly given the
diverse and constantly evolving nature of arts and cultural practice. The
Government believes that statutory definitions are in themselves
contradictory to the principle of artistic and creative freedom enshrined
in the Bill. The Government also considers that statutory definitions
would make legislation cumbersome, without any clear benefit, and
that the 6 core functions proposed for Creative Scotland themselves
underline the central role it wants artists and creative practitioners of all
kinds to have in Scotland.”
13. The SAU has never asked for a government definition of “artist” and is
aware of no organisation that has. The contention that to use a word is to
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define it has been cited as the primary reason why “artist” was deliberately
excluded from this and previous bills. And yet, those reading Section 3 of the
PSR Bill will encounter the words “arts”, “culture”, “creative” and “artistic”, but
no appendix or explanatory note elsewhere defining these terms. Indeed it is
clear Creative Scotland will have absolutely nothing to do with many facets of
Scottish life intrinsic to culture and will doubtless support many endeavours
that the majority will consider far from artistic. Anyone working within this
sector knows language is not immutable, definitions are inadequate and
categories elastic. Creative practitioners understand that labelling is a tricky
matter and accept that “artist” is by necessity a very broad term. We believe
the excision of the word is a telling concession to those whose work lies
outside even its generous locus. Once again this sends the wrong message to
the community with whom the Minister has sought to connect; specifically,
that the new organisation will place at least as much of a priority on nonartistic, commercially driven endeavours as those activities that the SAC and
Scottish Screen used to support.
14. In our submission on the Creative Scotland Bill, dated April 2008, we
concluded:
i.

We believe that any broadening of Creative Scotland’s remit to
encompass activities not currently supported by the Scottish Arts
Council and Scottish Screen must be accompanied by a concordant
increase in the new agency’s budget.

ii.

We believe that, unless Scottish Enterprise is to be restructured or
scrapped, the new agency’s first duty of care is to the art forms that are
the current charges of the Scottish Arts Council and Scottish Screen.

iii.

We fail to see how those working in these art forms will be better
served by a development agency that does not feature discrete
departments, officers, board representatives and – crucially - budgets
dedicated to each.

15. All three statements still stand. Clearly, Creative Scotland will have to
cover more ground and with less resources; the Scottish Government
promises efficiency and “more bang for every buck”, but we’ve yet to see
evidence of that. Scottish Enterprise and the rest are not withdrawing support
from creative industry. Therefore the unequivocal priority of Creative Scotland
must be those practitioners not in creative industry and, unlike those who are,
will have no other agency to turn to. Creative Scotland must recognise the
value of a wider range of risk-taking practice, some of which may never be
economic. And Creative Scotland 2009 Ltd must most urgently provide its
recommendations for the structure of the new agency. For too long, the
agency has been sketched in the vaguest of terms.
16. We are very disappointed and concerned to find no comfort in the
contradictory messages coming from the Scottish Government, particularly as
the failure of the Creative Scotland Bill after Stage 1 consideration allowed
extra time for reformulation. The gap between the content of the Bill and the
public statements of Creative Scotland’s transitional management are
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especially puzzling. Furthermore, we note the Minister's confidence (as
expressed to those gathered at the Lyceum Theatre on June 23rd) that
Creative Scotland will exist in 2010 whether or not the Public Service Reform
Bill is passed. How the new agency could possibly function without a mandate
that defines, empowers or constrains it, is an issue that, in the SAU's view,
needs careful consideration. Will Creative Scotland exist alongside the
Scottish Arts Council? Compete with it? Is this efficient, or even plausible?
17. The Committee for Education, Lifelong Learning & Culture is urged to
consider two questions. Reform of the kind proposed happens but once or
twice a century; based on what has been outlined in this Bill, will Creative
Scotland offer a marked improvement upon the current structures? Does
Creative Scotland fit with the broader outline of the Public Service Reform Bill,
offering greater efficiency and guaranteeing a greater cultural contribution
from artists in Scotland?
18. If the answer is anything less than an unqualified ”Yes”, Part 3 of the
Public Service Reform Bill should be removed at the first opportunity.
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SUBMISSION FROM SCOTTISH ARTS COUNCIL AND SCOTTISH
SCREEN
Public Services Reform (Scotland) Bill
1. Thank you for inviting us to respond to the above consultation on the
Public Services Reform (Scotland) Bill. We welcome the Bill, as it provides the
legal framework for Creative Scotland, Scotland’s new organisation for the
arts and creative industries.
2. The functions and powers for Creative Scotland as outlined in Part Three
of the Bill set the foundation to allow Creative Scotland to be an effective,
powerful and influential body for the arts and creative industries in Scotland,
building on the best of the Scottish Arts Council and Scottish Screen.
3. As the Committee is well aware the journey to the formation of this new
body has been a long one. However, with the formation of the new Creative
Scotland 09 Ltd company to oversee the transition, and with the dedication of
the Board and staff at both Scottish Arts Council and Scottish Screen we are
confident that the new organisation is on track for success.
4. Creative Scotland 09 Ltd, Scottish Screen and the Scottish Arts Council
are working towards a timeline of establishing the new organisation in the first
half of 2010, in parallel with the legislative process.
5. We would like to take this opportunity to update the Committee on where
we are to date with our work and to clarify some of the key concerns which
have been raised through our sector engagement.
Creative Scotland’s role in the Creative Industries
6. The Public Services Reform (Scotland) Bill sets out an ambitious scope
for Creative Scotland. Given the debates generated by the previous Bills (the
Draft Culture (Scotland) Bill in 2006 and the Creative Scotland Bill in 2008), it
was imperative that Creative Scotland’s role should be clarified at the
beginning of the process.
7. Creative Scotland’s role in the creative industries will be the area that
clearly distinguishes the new organisation from its predecessor bodies. The
Scottish Government recently published Scotland’s Creative Industries
Partnership Report (CIPR) which provides the framework for how Scotland’s
public sector will address the development opportunities of the creative
industries sector. The Creative Industries Partnership Report is a
fundamentally important agreement, positioning Creative Scotland in the
leadership role for driving forward creative industries policy – its development,
advocacy and investment.
8. CIPR presents the framework by which Scotland’s creative industries can
develop and grow, improving competitiveness, increasing turnover,
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employment and investment, and contributing to the Government’s core
objective of achieving sustainable economic growth.
9. It can only be achieved through a partnership of the key stakeholders
within and across the creative industries in Scotland, including public
agencies and government.
10. The report was produced and agreed by the partnership of Scottish
Enterprise, Highlands and Islands Enterprise, Skills Development Scotland,
the Scottish Funding Council, COSLA and Creative Scotland.
Creative Scotland will maintain artform expertise
11. Although the structure of the new organisation is still being developed,
and the final structure will be a matter for the new board and Chief Executive
when appointed, artform expertise will play a central role within the new
organisation. The new organisation will be made up of the staff and existing
expertise of the two existing organisations, and continuity is key to its
success.
The budget for Scottish Arts Council and Scottish Screen
12. In 2009/10 Scottish Arts Council and Scottish Screen have a combined
budget of £69.898million 1 . This includes Government grant in aid and
restricted funds, lottery funds and additional funding from the Scottish
Government Innovation Fund of £2.5 million per year for 09/10 and 10/11.
Both the Scottish Arts Council and Scottish Screen have seen a reduction in
their lottery budgets as a result of a diversion of funds for the London 2012
Olympics. This cut is in no way related to the costs of transition.
The cost of transition
13. No money has been taken from existing investment budgets to pay for the
costs of transition. The costs of transition up to the end of March 2009 were
paid from the Scottish Arts Council and Scottish Screen – a total of almost
£700,000 partly through efficiency gains. The Scottish Government has
agreed to meet the remaining costs of the transition process incurred from
April 2009. This is expected to be in the region of £2.6 million.
Loss of charitable status
14. It may be that Creative Scotland will not qualify for charitable status.
Currently the Scottish Arts Council is a registered charity, although Scottish
Screen lost its charitable status in April 2009. The cost of losing this status for
the new organisation will impact on a number of functions as outlined in the
Financial Memorandum (para 498, page 83).
1

Source: Scottish Arts Council Business Plan 2009/10 and Scottish Screen Business Plan
2009/10. Broken down as Scottish Arts Council £61.06million and Scottish Screen £6.338m,
Innovation Fund £2.5m
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Continuity of long term funding agreements
15. Creative Scotland will inherit the funding, partners and methodologies of
Scottish Arts Council and Scottish Screen. Creative Scotland may well create
a new methodology for funding once the new board, CEO and structure are in
place, but this will not happen immediately, and it will happen according to a
principle of continuity to provide stability for the sector. Funding agreements
are in place for Scottish Arts Council Foundation and Flexible funded
organisations until 2011, and we will remain in close dialogue with the sector.
It is intended that where Scottish Screen has long term funding agreements in
place, particularly for the network of Cultural Cinema Hubs, they will be
treated in the same way as Scottish Arts Council Foundation Organisations.
Grants and loans
16. The Bill empowers Creative Scotland to make both grants and loans to
support Scotland’s creative sector (section 29). This will enable Creative
Scotland to execute its full set of responsibilities in the way most appropriate
to individual elements of the creative sector.
Harmonisation of back office functions
17. Combining two organisations naturally brings with it major administrative
tasks to be overcome. Over the past five months we have instigated
workstreams across both organisations to examine the issues of process,
structures, policy and governance across the back office functions of HR,
Finance, Grants Management and ICT and implement the necessary actions
to create single functions in readiness for the new organisation being formally
established in the first half of 2010.
Dialogue with staff and Trade Unions
18. The Bill makes provision for the transfer of staff from each organisation to
Creative Scotland (Section 32).
19. The Board of CS 09, Scottish Arts Council and Scottish Screen have
maintained active dialogue with the Trade Union representatives at both
organisations (Unite for Scottish Arts Council and PCS at Scottish Screen).
We have been working to a timetable of joint meetings with Union
representation on a regular basis and remain committed to this process.
20. The HR departments of each organisation have held career development
meetings with all staff at both organisations as part of an ongoing process of
dialogue. We are pleased that the majority of staff have expressed the wish to
join us on this journey with many expressing enthusiasm about the
possibilities the new organisation presents.
21. We will continue this dialogue with staff and unions as the structure, roles
and responsibilities of the new body are formed. We expect initial decisions
on staff structure to be made by the CS09 Board in late September.
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Moving ahead
22. A great deal of work is already underway in the transition process towards
Creative Scotland but much still has to be done. We intend to continue to
work in parallel with the process of the Bill. In addition to the work on bringing
the back office functions together, recent months have seen staff of both
organisations working more closely on a number of joint programmes,
including the new Innovation fund announced by the Minister in June, and the
Creative Identities Cashback for Communities project launched by the
Minister in March 2009.
Online forums
23. We are in the process of developing a new online discussion forum which
is designed to engage the artistic and creative communities in Scotland and
farther afield with the emerging vision of Creative Scotland in a way that
generates ideas and strengthens the purpose of and ambition for the new
organisation. The forum will launch in early October, and will run through till
December.
Brand development
24. Work is already underway in the development of the brand for Creative
Scotland, this work will be informed by research around how the existing staff
at the Scottish Arts Council and Scottish Screen and the creative and arts
sector see Creative Scotland and how they want it to look, feel and be
developed.
25. Creative Scotland provides a unique and exciting opportunity for Scotland,
providing a new impetus for Scotland’s arts sectors and creative industries. It
has the potential to maximise the positive benefits that creativity can produce
across policy agendas and enhance national confidence and well being. We
are totally committed to establishing Creative Scotland and believe that its
creation will move the sector forward. We welcome the committee’s scrutiny
of the Bill and would be happy to provide further information and assistance if
required.
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SUBMISSION FROM SCOTTISH BALLET
Public Services Reform (Scotland) Bill
1. I am writing in response to the letter of 25th June 2009 from the Clerk to
the Committee inviting written submissions regarding the establishment of
Creative Scotland as outlined in the Public Services Reform (Scotland) Bill.
Thank you for the opportunity to comment, and I offer the following brief
observations.
2. The prospect of a new cultural agency called Creative Scotland has been
in the ether for some time. It has been much debated within the two
organisations being merged to create the new body, in their respective
constituencies and the wider cultural/creative sector, as well as in the Scottish
Parliament and the media. It is now time to proceed with the establishment of
Creative Scotland, and the Bill is clearly a piece of enabling legislation
designed to achieve this. Although the process has been a protracted one, it
is essential that this crucial next step is taken – things have progressed too far
to either turn back or start over. The cultural sector in Scotland has been in
limbo for several years and needs a strong national agency to take on (and
further develop) the work of the Scottish Arts Council and Scottish Screen.
3. The brief for Creative Scotland is ambitious, and so it should be.
Ultimately, the success of Creative Scotland will depend on the calibre of
those who are engaged to lead and manage the organisation, and the
expertise of the team of people who will comprise the staff. The Bill
documentation makes it clear that Creative Scotland is expected to be a new
and different organisation, not simply a merger and rationalisation of its two
predecessors. I note in the policy directions that the intention is to recruit
externally only for the Chief Executive, and that other posts, including three
Strategic Directors, would be sought from within existing SAC/SS staff – only
opening this out externally if the internal process is unsuccessful. If Creative
Scotland is to be a truly new and dynamic organisation, then it will be
absolutely essential to bring people with the right expertise and gravitas in to
fill all strategic roles, not just the Chief Executive. A commitment to external
recruitment for all strategic roles should ensure that the best possible
candidates fill these crucial roles.
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SUBMISSION FROM SCOTTISH BORDERS COUNCIL
Public Services Reform (Scotland) Bill
1. We believe that the Bill sets out a more streamlined and cohesive
approach to regulation for Social Work Services. This is consistent with the
drive to reduce the overall burden of inspection on local authorities. It is
relatively early days in the life of both SWIA and the Care Commission, and
there are questions about whether either of them has really had the full
opportunity to achieve their objectives. However, we would like to see greater
emphasis on risk-based inspection, self assessment, and service
improvement regardless of how regulation is structured.
2. We welcome the lead role that will be given to the new body for the
protection of children by the repeal of the Joint Inspection of Children's
Services and Inspection of Social Work Services (Scotland) Act 2006. This
will result in greater clarity of scrutiny by one agency instead of three.
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SUBMISSION FROM SCOTTISH ENTERPRISE
Public Services Reform (Scotland) Bill
Introduction
1. As the Scottish Government’s Enterprise, Innovation and Investment
Agency for low-land Scotland, Scottish Enterprise (SE) welcomes the
opportunity to give evidence to the Education, Lifelong Learning and Culture
Committee on aspects of the above Bill.
2. The main purpose of the Bill is to
‘help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, coordinated government that can better achieve
its core functions for the benefit of the people of Scotland’.
3. The elements of the Bill that are of most relevance to SE are in:
Part One – The Simplification of Public Bodies;
the power to delegate responsibility for the delivery of Regional
Selective Assistance (RSA) and SMART: Scotland Grant Schemes,
and
Part Three – Creative Scotland;
the establishment of Creative Scotland as a new arts body replacing
the Scottish Arts Council and Scottish Screen.
Delivery of Regional Selective Assistance (RSA) and SMART
4. SE notes in Part One, Section 4 (Dissolution of Public Bodies) ‘the
dissolution of the Scottish Industrial Development Advisory Board (SIDAB)’, in
addition, Section 7 (Delegation of Functions), ‘the delegation of the Ministerial
functions, under section 7 of the Industrial Development Act 1982 and under
section 5 of the Science and Technology Act 1965’.
5. Both provisions have been anticipated by SE, and give effect to the
Ministerial announcement of 26 September 2007 that the administration of the
two grants schemes be the responsibility of SE.
6. This ensures that SE can deliver a comprehensive and coordinated suite
of business grants and support that will contribute to Scotland’s sustainable
economic development.
Creative Scotland
7. The creative industries, as one of the key sectors in the Government
Economic Strategy that provide the best opportunity to raise Scotland’s
underlying trend rate of sustainable growth, is of critical importance to Scottish
Enterprise. Our 2009/12 business plan describes the role Scottish Enterprise


1128

will play supporting the Creative Industries sector, responding to the
strategies developed by the Digital Media and ICT Markets Industry Advisory
Groups alongside those from the Textiles (fashion), Construction
(architecture) and Tourism sectors. Specifically, Scottish Enterprise will focus
on supporting the areas of highest potential market growth such as fashion
design, games, new media and TV production. Working with partners we have
recently contributed to projects across the Creative Industries sector, for
example “From Scotland with Love” fashion design showcase events in
London, New York and Tokyo, and the recently opened Trongate 103 arts
centre in Glasgow's Merchant City, a new innovation fund for digital media
companies, investment in independent television production companies,
taking fourteen Scottish companies to the Games Developers conference in
San Francisco and support for the upcoming MOBO awards at the end of
September.
8. The creative industries also have an impact on Scotland well beyond its
economic contribution, not least, as the Bill states, in building Scotland’s
cultural profile as part of a broader international reputation. The sector is both
broad and highly dynamic and requires a structured, coordinated approach
from Government and the relevant public bodies. We are therefore supportive
of the establishment of Creative Scotland in Part Three of the Bill, which will
provide both a single national public body for arts and culture and will lead the
co-ordination of public support to the creative industries.
9. We welcome the clear definition in the Explanatory Memorandum of the
roles of the public bodies which support the sector, in particular where the
enterprise agencies’ role is described as “to identify and develop growth
sectors within the creative industries, and to maximise the economic potential
of businesses within creative industries”. This aligns directly with the
objectives and priorities we have set out in our 2009/12 business plan.
10. As part of the process to define the role and functions for Creative
Scotland, we were pleased to have been part of the Creative Industries
Framework Agreement Implementation Group, and contribute to the
discussions that describe how the relevant public bodies will contribute to the
success of the creative industries. The process, which involved all the
appropriate public bodies, was a highly effective vehicle in allowing each
organisation to agree individual roles and define how the bodies will work
together. We believe this partnership approach will allow the public sector to
provide the most effective support to the creative industries in Scotland and
we are committed to playing a full and active role in this effort.
Policy and Financial Memorandum
11. The Committee has invited specific feedback on the helpfulness of the
explanatory papers accompanying the Bill. We found these papers provided
helpful context to the rationale and overarching purpose of the Bill.
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Conclusion
12. The current economic conditions are affecting economic development
activity across the world and Scotland is not immune. SE is working with
businesses and other agencies to ensure that Scotland is in a strong position
when conditions improve. Clarity of purpose, responsibilities and funding
across public sector bodies in Scotland is positive step towards that goal.
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SUBMISSION FROM THE SCOTTISH GOVERNMENT, CREATIVE
SCOTLAND DIVISION
Public Services Reform (Scotland) Bill
Background
1.
This note is provided to give Committee members further information
about the background to, and contents of, Part 3 of the Public Services
Reform (Scotland) Bill, prior to the Committee’s consideration of the Bill at
Stage One.
2.
The Public Services Reform (Scotland) Bill introduced in the Scottish
Parliament on 28 May 2009 includes, in Part 3, provisions to establish
Creative Scotland as the single national development body for the arts and
culture in Scotland. It is intended that Creative Scotland will replace the
Scottish Arts Council and Scottish Screen.
3.
The provisions within Part 3 and Schedules 5 and 6 to the Bill are
substantially similar to those contained in the Creative Scotland Bill and
considered by the Committee last year. The Government has noted and fully
reflected upon all the comments made by the Committee at that time. In
response to the views and concerns expressed to the Committee and
published in its Stage 1 Report last June, and Part 3 of the Public Services
Reform (Scotland) Bill now brings forward provisions for Creative Scotland
which aim to address the Committee’s concerns and those of stakeholders in
three significant respects, as detailed below. The provisions are also fully
consistent with the overarching aim of this Bill – to simplify and improve
Scotland’s public services.
The content of Part 3
4.
The six General Functions for the new body, as set out in Part 3,
section 27, place a new focus on artists and creative practitioners, whom the
Government intends to place the heart of the new body. Encouragement of
access to, and participation in the arts and culture becomes a core function of
Creative Scotland, alongside a new function relating to the contribution that
creative endeavours make to understanding Scotland’s national culture. In
line with the national culture function, Creative Scotland must realise,
amongst other values and benefits, the national and international value and
benefits of the arts and culture. Creative Scotland’s function in respect of
support for creative industries has also been improved. Together, these
remodelled functions aim to address the Committee’s concerns and give
Creative Scotland a clear remit and broad overview of the breadth of arts and
cultural practice in Scotland.
5. Creative Scotland is intended to support Scotland’s vital creative
industries, and the groundwork has already been laid for this function to be
delivered. This has been achieved through the Creative Industries Framework
Agreement, published in February, which defined the high level roles and
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responsibilities of the various bodies involved in supporting the creative
industries, and the Creative Industries Partnership Report, published in June
this year, which sets out in more detail how support for the creative industries
will be delivered. The Creative Industries Partnership report makes clear the
Government’s particular expectations of Creative Scotland in this regard.
6.
The section of the Financial Memorandum to the Public Services
Reform (Scotland) Bill dealing with Creative Scotland has been significantly
revised from that which accompanied the Creative Scotland Bill last year. The
Minister for Culture, External Affairs and the Constitution made a statement to
Parliament on 2 April 2009, about the expected total costs of the transition
from the existing bodies to Creative Scotland, publishing a summary of these
costs at the same time. The Minister expressed his confidence that his best
estimate of £3.3 million for the total costs of transition was robust and assured
Parliament that resources to enable the transition would not come from frontline support for artists.
Conclusion
7. The Scottish Government would be pleased to provide any further
information that the Committee would find useful during its consideration of
these provisions.
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT,
CREATIVE SCOTLAND DIVISION
Public Services Reform (Scotland) Bill
Explanatory Note
1. It has come to our attention that there is a small typographical error in the
Explanatory Note to the Public Services Reform (Scotland) Bill, (SP Bill 26) as
introduced in the Scottish Parliament on 28 May 2009.
2. In the Explanatory Note, at paragraph 492, relating to public appointments
to the Board of Creative Scotland, the first sentence should read “14 members
and a chair.”, and not “6 members and a chair.”
3. We regret this error and would be very grateful if you could arrange for
this amendment to be made to the accompanying document to the Bill at your
earliest convenience.
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SUBMISSION FROM THE SCOTTISH GOVERNMENT, PUBLIC BODIES
DIVISION
Public Services Reform (Scotland) Bill
1. I understand that when officials attended the Committee to give evidence
on the Public Services Reform Bill on Tuesday 1 September, Shane Rankin
undertook that we would provide a written response to two questions raised
by Kenneth Gibson MSP about the Order-making powers in sections 10 and
13 of the Bill.
2. I should first apologise for the fact that neither I nor other officials who are
responsible for this Part of the Bill were available to respond to these
questions at the Education Committee on 1 September, as we were giving
evidence to the Finance Committee on the general principles of the Bill at the
same time. I am sorry for any inconvenience this may have caused the
Committee.
3. Mr Gibson asked, first of all, whether the Order-making powers set out in
section 10 of the Public Services Reform Bill would diminish the level of
scrutiny that is proposed for making changes to public bodies.
4. The Order-making powers set out in Part 2 of the Bill provide an
alternative Parliamentary procedure which in the Government’s view provides
appropriate opportunities for both prior consultation and Parliamentary
scrutiny. Indeed the Order-making power set out in section 10 of the Bill is
subject to additional safeguards in terms of both prior consultation and
Parliamentary scrutiny over and above normal affirmative resolution
procedure.
5. Section 20 provides that Scottish Ministers may not make an Order under
section 10 unless they have consulted in accordance with the requirements
set out in section 21; and following that consultation have laid before the
Parliament a draft Order and an explanatory document prepared in
accordance with section 22. The draft Order is then subject to affirmative
resolution procedure, which involves consideration by both the lead
Committee and the Subordinate Legislation Committee before a vote in
Chamber. Committees are of course able to take evidence if they so wish, and
I understand that in relation to lead Committees that is not uncommon when
considering draft affirmative Orders.
6. Section 21 specifies the consultation which Ministers must undertake
before proposing an Order. This includes consultation with organisations
representative of interests substantially affected by the proposals; the
persons, bodies or office-holders affected by the proposal; the Scottish Law
Commission if appropriate and any other persons that the Scottish Ministers
consider it appropriate to consult. If changes are made to the proposals in
whole or in part as a result of consultation, Scottish Ministers must then
undertake fresh consultation with interested parties with respect to any
proposed changes.
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7. The Scottish Government’s Guidance on Consultation Good Practice
would apply to any consultation under Section 21 of the Bill. Amongst other
things this requires the Scottish Government to:
•

Publish all consultation papers and resultant reports on the SG internet;

•

Allow consultees at least 12 weeks to respond, except in very
exceptional circumstances;

•

Distribute consultation paper to core recipients; and

•

Make responses available to the public (in the SG library) 20 working
days from the closing date of the consultation exercise.

8. Typically consultations involve a written paper inviting answers to specific
questions or more general views about the material presented. Written papers
are distributed to organisations and individuals with an interest in the area of
consultation, and they are also posted under the current consultations section
of this website, enabling a wider audience to access the paper and submit
their responses. The Government has an email alert system for consultations
(SEConsult). This allows individuals and organisations to register and receive
a weekly email containing details of new consultations (including web links)
and those about to end.
9. Following the consultation process, section 20 requires Scottish Ministers
to lay an explanatory document before the Parliament together with the draft
Order. Section 22 sets out detailed requirements in relation to the explanatory
document, which amongst other requirements must:
•

Explain under which power the Order is made;

•

Introduce and give reasons for the proposal;

•

Explain why the Scottish Ministers consider that the pre-conditions in
section 12 are satisfied (where relevant);

•

Explain how the provisions made by the Order would improve the
exercise of public functions;

•

Give details of any consultation undertaken, representations received
and any changes made as a result of these representations.

10. As already indicated, the draft Order would then be subject to scrutiny by
the lead Committee and the Subordinate Legislation Committee of the
Scottish Parliament in accordance with affirmative resolution procedure; and
would require approval by a vote in Chamber.
11. The Government believes that these various safeguards, taken together,
are sufficient to ensure that any proposal to bring forward a draft Order under
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section 10 of the Public Services Reform Bill would be subject to a rigorous
process of public consultation and Parliamentary scrutiny; and would of
course ultimately require Parliament approval by affirmative resolution.
12. Mr Gibson also noted that the enabling power in section 13 of the Bill
would replicate for devolved areas powers under the Legislative and
Regulatory Reform Act 2006. He asked what has been the impact of that act,
and what improvements, if any, were envisaged in rolling out that legislation
for Scotland.
13. The impact of the Act in the context of reserved areas is perhaps best
demonstrated by the material at the attached Annex, which sets out a list of
measures affected by it and certain proposals still pending. The most
immediate impact of the corresponding Scottish clause will be the creation of
an appropriate regime for the removal or reduction of burdens in Scotland
which is also consistent across both reserved and devolved areas, facilitating
faster and more efficient reform in relation to “burdensome” legislation not yet
identified. This will complement parallel and ongoing activity to improve
consultation with business as part of the process of developing new
regulations, and to develop co-operative and constructive relationships
between regulators and the regulated.
14. All these elements are integral elements of the Government’s approach to
better regulation and the supportive, related work of the independent
Regulatory Review Group (whose members are drawn primarily from the main
business organisations in Scotland, Consumer Focus Scotland and the
Scottish Trades Union Council). They combine to foster a regulatory
framework for Scotland which is proportionate and balanced and better
supports the Government’s economic purpose: creating a more successful
country with opportunities for all to flourish through increasing sustainable
economic growth.
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2006 Act Orders
There are approximately 20 LROs to be laid before Parliament in 2009 and it
is expected that this number to increase in 2010.
Guidance Note for Officials
Legislative reform order-making powers: guidance note for officials.
Legislative and Regulatory Reform Act 2006
(1225KB)
LROs now made
The following measures have now been implemented by Legislative Reform
Orders:
The Legislative Reform (Health and Safety Executive) Order 2008
Came into force 1st April 2008
The Legislative Reform (Consumer Credit) Order 2008)
Came into force 31st October 2008
The Legislative Reform (Local Authority Consent Requirements) (England and
Wales) Order 2008
Came into force 30th October 2008
The Legislative Reform (Lloyd’s) Order 2008
Came into force 19th November 2008
The Legislative Reform (Verification of Weighing and Measuring Equipment)
Order 2008
Came into force 19th December 2008
LROs laid before Parliament
The following measures have been laid before the Lords Delegated Powers
and Regulatory Reform Committee and the Commons Regulatory Reform
Committee:
The Legislative Reform (Insolvency) (Advertising Requirements) Order 2009
Laid 5th December 2008
The Legislative Reform (Supervision of Alcohol Sales in Church and Village
Halls &c.) Order 2009
Laid 8th December 2008
The Legislative Reform (Minor Variations to Premises Licences and Club
Premises Certificates) Order 2009
Laid 8th December 2008
The Legislative Reform (Dangerous Wild Animals) (Licensing) Order 2009 1
The Legislative Reform (Industrial and Provident Credit Unions) Order 2010

1

http://www.uk-legislation.hmso.gov.uk/si/si2009/draft/ukdsi_9780111480984_en_1
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SUBMISSION FROM THE SCOTTISH GOVERNMENT, SOCIAL CARE
DIRECTORATE
Public Services Reform (Scotland) Bill
Background
1. Some level of proportionate external scrutiny will always be necessary to
provide independent assurance - to Parliament, to Ministers, and crucially to
the public - that services are safe, well-managed, high quality and focussed
on outcomes, and that public money is being used properly. The Crerar review
of scrutiny recommended that scrutiny should become more proportionate
and risk-based and should support service improvement. The Scottish
Government wants to create a system of external scrutiny that emphasises
excellence in delivery and a culture of self improvement within delivery bodies
as it is these bodies who know best the people who use services.
2. The proposals in Parts 4 and 5 in this Bill will enable major improvements
to the way in which healthcare, social care and social work services are
scrutinised, establishing a single scrutiny body looking at healthcare services
and a single body focussing on care and social work. The new bodies,
Healthcare Improvement Scotland (HIS) and Social Care and Social Work
Improvement Scotland (SCSWIS) will foster close working with Her Majesty’s
Inspector of Education (HMIE) (whose main scrutiny focus will be on
education and learning for children and other learners, with an on-going role
in child protection and child protection services) and with other key scrutiny
bodies, such as Her Majesty’s Chief Inspector of Prisons (HMIP), Her
Majesty’s Inspector of Constabulary (HMICS) and the Housing Regulator.
3. HIS, SCSWIS and HMIE will between them scrutinise and foster
improvement in services which spend around 60% of Scottish public
expenditure. The changes proposed in this Bill will benefit those delivering
these services through freeing up more time for the delivery and improvement
of services themselves, which will in turn benefit people using services. The
benefits arising from improvements in the quality of these services will be
considerable.
Existing scrutiny bodies
4. The Care Commission currently registers and inspects a wide range of
independent and publicly provided care services. The Commission’s grading
system puts a clear emphasis on self assessment that demonstrates users’
views, using risk assessment techniques to ensure more proportionate
regulation. The Care Commission monitors and evaluates service deliverers’
views on the performance of its inspections. Recent legislative changes have
allowed the Commission more flexibility to develop a more proportionate
approach to regulation. There is scope to develop this further.
5. The Social Work Inspection Agency (SWIA) inspects local authorities’
provision of social work services, from their leadership and management
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through to the services delivered to individuals and groups. It also carries out
multi-agency inspections of services provided to groups of service users, such
as users of learning disability and prison social work services. SWIA is
developing more targeted and proportionate self-assessment approaches
building on the benchmarks of performance (provided through inspections)
completed in April 2009.
6. NHS QIS works within the NHS to facilitate service improvement and, with
the establishment of the Healthcare Environment Inspectorate, will have an
increasing role in the scrutiny of healthcare in the NHS.
Part 4 - Social Care and Social Work Improvement Scotland
7. This part of the Bill establishes Social Care and Social Work Improvement
Scotland (SCSWIS) which will be responsible for the scrutiny of social
services taking on these functions from SWIA and the Care Commission. In
addition the new body will take on the inspection of integrated children’s
services and of child protection from HMIE who currently lead on joint
inspections of these services. In future SCSWIS will lead on inspections of
these services. HMIE will continue to collaborate in these as appropriate.
8. These functions need to continue to be delivered. The Bill seeks to
provide a legislative framework which allows more flexible, proportionate and
collaborative approaches to these functions giving SCSWIS scope to bring
together and develop the current models of scrutiny so that scrutiny continues
to improve to the benefit of service users.
Part 5 - Healthcare Improvement Scotland
9. This part of the Bill establishes Healthcare Improvement Scotland (HIS)
which will be responsible for the scrutiny of all healthcare services in the NHS
and in the independent sector. HIS will continue the functions currently carried
out by NHS QIS, including the Healthcare Environment Inspectorate. HIS will
take on the regulation of independent healthcare services from the Care
Commission. The improvement emphasis and approaches of NHS QIS will be
reflected in HIS. The provisions in the new legislation will enable an effective,
proportionate and collaborative approach to healthcare scrutiny. The
provisions acknowledge and will facilitate scrutiny and improvement in
healthcare services, particularly primary and community healthcare services,
which are increasingly provided in partnership with local authorities and
others. Under current arrangements these services are scrutinised by SWIA,
Care Commission and HMIE. Close working between HIS, SCSWIS, HMIE
and others will be a feature of the new arrangements.
Part 6 – Scrutiny
10. Part 6 is part of the package of enabling provisions which will allow the
current functions of the existing bodies to evolve and re-orientate. It provides
scope for the new scrutiny bodies, HIS and SCSWIS, to develop a balance
between scrutiny to provide assurance and scrutiny to support service
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improvement, which is also consistent with the wider work to develop a
coherent scrutiny system for Scotland. The work of the current scrutiny bodies
on validated and supported self-assessment represents a good example of
the move to supported improvement, which will be built on by the new bodies.
11. The duties and powers in relation to duty of co-operation, joint inspections
and user focus will enable collaboration between the three major scrutiny
bodies, HIS, SCSWIS and HMIE, and with, and between others, such as
HMIP and HMICS. They will encourage focus on the outcomes which
individuals achieve through services rather than on the organisations which
provide the services.
12. The continuing agenda on improving scrutiny is evidenced in the new duty
on scrutiny bodies to work co-operatively. As part of this work new tools are
being developed to test the need for scrutiny and to help co-ordinate scrutiny
activity (that is, the systematic scrutiny checker (SSC) and the shared local
authority corporate risk assessment, co-ordinated by the Audit Scotland).
This new duty will apply to existing scrutiny bodies and to the new scrutiny
bodies, HIS and SCSWIS.
13. The new scrutiny bodies will provide greater public value by joining up the
individual perspectives of existing scrutiny bodies. As well as efficiencies from
organisational alignment, the new bodies will work closely together to improve
the service to service users and service providers, to inform the current
Shared Risk Assessment process co-ordinated by Audit Scotland and to
respond to the new SSC process.
14. At present, each scrutiny body has different liaison arrangements with
local authorities, health boards and providers. With fewer scrutiny bodies and
better co-ordination, in future it will be possible to make such arrangements
more effective.
Improving scrutiny
15. The existing scrutiny bodies affected by these changes - NHS QIS, SWIA,
Care Commission and HMIE, have developed different styles of scrutiny.
16. Both new bodies and HMIE will build on the current approaches to
inspection in the different sectors, using the standards and outcomes in use
by the current bodies. The Bill’s provisions provide the opportunity to develop
these standards and outcome scrutiny frameworks to achieve, with time, more
consistency in the standards and outcomes applied across services and
across sectors as well as greater focus on outcomes for service users. This
greater consistency will help the public better understand the standards of
performance and delivery across services. In addition the new scrutiny bodies
will help inform public and stakeholders in a manner which enables them to
make informed choices about healthcare and social services.
17. HIS and SCSWIS will be national organisations and will operate as such,
working with a wide spectrum of service providers and service users. The
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capacity of these new bodies to be sensitive to the experiences of people who
use services in local areas will be critical to their ability to assess risk and
deliver scrutiny and regulation that adds value and improves outcomes on a
national level.
18. These new bodies will support the improvement agenda and engage
agencies and providers in a constructive way to promote improvement across
Scotland while also working with key service delivery partners and with
academic bodies, umbrella groups and other improvement agencies which
support service improvement.
Implementation
19. The functions of the current bodies have inspired the development of a
range of different methodologies and organisational cultures over many years.
Merging these functions into fewer, more effective and efficient scrutiny
bodies and fostering closer collaboration will necessitate significant change as
the new bodies, HIS and SCSWIS, take over the functions and staff, etc, of
the existing bodies.
20. The Scottish Government has commenced work closely involving the
existing bodies, to begin to understand and describe how the methodologies
and cultures could be adapted and evolved. The legislative provisions will
enable this adaption and evolution.
Consultation
21. Since the announcement of these planned changes the Scottish
Government has worked closely with the existing bodies involved to develop
the proposals in the Bill. In addition, the Scottish Government has
communicated with a range of key stakeholders of these bodies, including
users and carers involved in the services, to explain the proposed changes
and to hear views on the proposals. It is intended that this close working and
stakeholder communication should continue through the implementation of
the provisions (subject to their approval by the Scottish Parliament).
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SUBMISSION FROM THE SCOTTISH LIBRARY AND INFORMATION
COUNCIL (SLIC) AND CHARTERED INSTITUTE OF LIBRARY AND
INFORMATION PROFESSIONALS IN SCOTLAND (CILIPS)
Public Services Reform (Scotland) Bill
1. The Scottish Library and Information Council (SLIC) and CILIP in
Scotland (CILIPS) welcome the opportunity to respond to this consultation.
SLIC is the advisory body to Government and its organisational members for
all library services in Scotland and CILIPS is the professional body for
individual members and those working in the library and information sector.
2. SLIC and CILIPS welcome the intention for a more accountable, effective
and responsive body for arts and culture. Creative Scotland is responsible for
“promoting understanding appreciation and enjoyment” and ”encouraging as
many people as possible to access and participate”, however there needs to
be close working with other agencies and local authorities to enable it to
deliver its functions effectively. Creative Scotland must recognise the role and
range of cultural provision which others, in particular local authorities, deliver.
3. Creative Scotland will not represent the whole cultural sector yet still
appears to have an over-arching cultural advisory role with no clarification as
to its relationship with existing independent advisory bodies, such as
Museums and Galleries Scotland and SLIC. There is no formal structure for
Creative Scotland to work with them. This could be addressed by the creation
of a National Cultural Forum, which draws its membership from the range of
stakeholders, advisory agencies, NDPBs and local authorities. This Forum
would give local authorities a role in cultural policy development and could
provide a mechanism for advocating and supporting culture within the
community planning process.
4. Creative Scotland has a significant funding role through its own and
lottery funds. SLIC and CILIPS are concerned that the focus of funding has
largely focused on the individual creator and that it does not support sustained
national and local delivery programmes which are “encouraging participation
in art and culture”. Reading has the largest cultural audience and SLIC would
welcome a more enabling approach by Creative Scotland to balance the
needs of readers in relation to those of the creator. It is not clear in the Bill
how Creative Scotland will work with others to ensure that reading is
sustained and promoted. SLIC and CILIPS have worked with the Literature
Forum since its inception and we believe that this brings together relevant
parties with considerable experience to support reading for all. SLIC and
CILIPS believe that more structured and sustained support is required from
Creative Scotland to ensure that reading strengthens literacy and creative
writing.
5. SLIC and CILIPS are of the view that a suitable phrase should be
included in Schedule 5 to ensure that Creative Scotland works in partnership
with other cultural agencies with specific sectoral expertise and responsibility.
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SUBMISSION FROM SCOTTISH PRE-SCHOOL PLAY ASSOCIATION
Public Services Reform (Scotland) Bill
Background
1.
SPPA is the voluntary sector intermediary agency for pre-school
education and childcare providers in Scotland. The children and families
attending these care services come from a variety of backgrounds including
lone parents, families, low income families, ethnic minority families and
families affected by rural isolation.
2.
SPPA is a registered charity and is a company limited by guarantee.
We are an organisation that has a proven track record of over 40 years, of
supporting children and families in local communities. We are actively
engaged in supporting children’s health and well-being; children’s cognitive,
personal and social development; and working with parents and other
agencies to deliver family support services throughout Scotland.
3.
SPPA has a staff team of over 60 actively engaged in providing
support, information and advice on all aspects of practice in an early years
and childcare setting.
The Public Services Reform (Scotland) Bill
4. SPPA welcomes the opportunity to present its views on the general
principles of certain aspects of the Public Services Reform (Scotland) Bill.
5. In general SPPA supports the main purpose of the Bill to simplify and
improve the effectiveness of Scottish public bodies. It believes the Bill will
strengthen public sector structures and streamline decision making which will
lead to a more strategic and cohesive approach to the effective delivery of
public services and better value for money through efficiency savings.
6.
In particular SPPA welcomes the establishment of Social Care and
Social Work Improvement Scotland (SCSWIS). In our view the integration of
the current Social Work Inspection Agency and the Care Commission will
improve services, introduce a more proportionate approach to scrutiny, reduce
duplication and bureaucracy for service providers and ultimately reduce the
cost to the public purse. By bringing together the functions of these two
agencies and pooling the skills, expertise and resources within the SCSWIS
we consider that service providers will benefit from a more streamlined and
transparent scrutiny process. This will improve quality and standards, identify
good practice and introduce a measured risk based programme of inspection,
whilst maintaining rigorous and appropriate scrutiny of poor performing
services and services for vulnerable groups. It will also bring a greater
consistency to the scrutiny of social work and social care, including the day
care of children services, resulting in better outcomes for service users.
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7.
SPPA has not identified any negative impact that the establishment of
the SCSWIS will have on voluntary sector providers of day care services for
children, and for the reasons mentioned above it supports the Bill. It looks
forward to its implementation and supporting the work of the new body.
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SUBMISSION FROM SCOTTISH SOCIAL SERVICES COUNCIL
Public Services Reform (Scotland) Bill
1. The Scottish Social Services Council (SSSC) was established in October
2001 by the Regulation of Care (Scotland) Act. We are responsible for
registering people who work in the social services and regulating their
education and training.
2. Our work increases the protection of people who use services by ensuring
that the workforce is properly trained, appropriately qualified and effectively
regulated.
3. The SSSC’s vision is a competent, confident and valued social service
workforce.
4. Our aims:
•
•
•

to protect those who use services
to raise standards of practice
to strengthen and support the professionalism of the workforce.

5. To achieve our objectives we have a number of responsibilities:
•
•
•
•
•

to set up registers of key groups of social service staff
to publish Codes of Practice for all social service workers and their
employers
to regulate the training and education of the workforce
to promote education and training
to undertake the functions of the Sector Skills Council; Skills for Care
and Development, this includes workforce planning and development.

Introduction
6. We welcome this opportunity to give evidence and comment on the Public
Services Reform (Scotland) Bill.
7. The SSSC supports the policy objectives of this Bill and believes that the
bringing together of the Care Commission’s regulation of social services, the
inspection of integrated children’s services and child protection and the
performance inspection of social work services will create a more coherent
and integrated scrutiny system.
8. We are limiting our comments to the elements of the Bill which relate to
the functions of the SSSC.
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The establishment of Social Care and Social Work Improvement
Scotland
9. We believe the Bill provides an opportunity to clarify and strengthen some
aspects of the work of the SSSC and to set out how we should appropriately
and effectively collaborate with Social Care and Social Work Improvement
Scotland (SCSWIS) in the exercise of our functions.
10. Our evidence focuses on current areas of joint working with the Care
Commission and looks at how these might be strengthened in our future
working relationship with SCSWIS to ensure the best outcomes for people
who use services and their carers.
11. There are a number of omissions in the legislation as drafted that the
SSSC believe must be addressed so we can carry out our functions
effectively. These are:
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•

There is no specific duty on SCSWIS to enforce the Code of Practice
for Employers of Social Service Workers. In Clause 40 of the Bill there
is a requirement that SCSWIS take the Codes of Practice into account
in their work. However, we feel a clearer and stronger duty to enforce
the Codes is appropriate. The Committee will wish to note that Ed
Balls, Secretary of State for Children, Schools and Families has
accepted Lord Laming’s recommendation that the Code for Employers
should be enforced in England. The Welsh Assembly and Northern
Ireland Assembly are also considering such enforcement.

•

Quality of staff is regarded by people who use social services and their
carers as fundamental to establishing and maintaining a good care
service. The quality of staff is dependent on the manner in which
workers are supported, developed and managed by their employers.
The Code of Practice for Employers of Social Service Workers sets out
employers’ responsibilities in this regard. The SSSC believes that this
Code will only have the desired effect if it is properly enforced, which
would mean that action is taken against those employers who
knowingly and repeatedly fail in their support and management of
social services workers.

•

The SSSC believes it is important that a duty is placed on SCSWIS to
share relevant information with the SSSC, such as misconduct by an
individual social service worker which has come to the attention of
SCSWIS in its registration/inspection work.

•

In addition, it would be helpful to specify that SCSWIS has the power to
seek workforce data on the SSSC’s behalf for workforce information
and planning purposes. Currently, there are limits to the information the
Care Commission can collect and this has hampered workforce
planning.

•

This data is vital to support employers in planning for the workforce
which will be needed as we see increased demand for social services
and changes in the delivery of social services.

•

Within the social service sector, many of the managers of registered
care services are registered with other regulatory bodies, such as the
Nursing and Midwifery Council. All managers who are registered with
the SSSC must meet, hold or gain a management qualification. We
would ask that SCSWIS is given the power to require managers of
registered care services, who are registered with another body to meet
the SSSC qualification criteria, otherwise this could lead to a two tier
system and will weaken the policy objectives of a regulated and
appropriately qualified workforce.

•

SCSWIS is given a specific duty to provide advice about matters
relevant to the functions of SCSWIS to local authorities, health bodies,
providers of services, service users and carers. We would ask that this
duty be extended to the SSSC.

•

The provisions of the Regulation of Care (Scotland) Act 2001 as they
apply to the Care Commission are repealed. Currently, Care
Commission Officers are within the scope of our Register and are
required to register with the SSSC by March 2010. If SCSWIS
inspectors are to be brought within the scope of the SSSC’s Register,
further statutory provision will be required.

•

The Convener of the SSSC is to be a member of SCSWIS, but there is
no obligation to appoint the SCSWIS Convener or a member of
SCSWIS to the SSSC. The current requirement that the Convener or a
member of the Care Commission is appointed to the SSSC is set out
not in the Regulation of Care (Scotland) Act 2001 but in Regulations. It
may be the intention to retain the arrangements in the current
Regulations.

•

Members of the SSSC and persons authorised by it, may attend, and
take part in SCSWIS meetings and committees, but they are not
entitled to vote. This would exclude an individual who is a member of
the SSSC, other than the Convener, from being a member of both
bodies.

12. Currently the relationship between the Care Commission and the SSSC is
central to the work of both organisations. We have a history of working
together very productively. The SSSC’s involvement in the planning of the
Care Commission’s themed inspections and the role the Care Commission
plays in relation to the enforcement of required registration of social service
workers are just two examples of very successful joint working. Co-operation
between senior staff has been crucial and it is important that this continues.
13. The SSSC and the Care Commission were both established with the
introduction of the Regulation of Care (Scotland) Act 2001. In the policy
discussions surrounding the setting up of the Care Commission and the
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SSSC it was recognised that joint working would assist both organisations to
meet their objectives in an efficient and effective way. This was recognised in
the Scottish Executive consultation paper ‘Regulating Care and the Social
Service Workforce, 2000’:
“It is vital the Commission and the Council work together to maximise
use of resources and eliminate any possible duplication of effort.
Arrangements will be put in place to ensure forward planning and
progress against plans is regularly monitored.”
14. We are concerned that the proposals in the Bill do not reflect our current
productive working relationship.
•

There is insufficient recognition of the imperative
organisations work in a complementary manner with
agendas, if our statutory functions are to be undertaken
effect. This is of particular concern in the areas of
sharing/gathering and enforcement.

•

There is insufficient recognition of the role that the Conveners/
Members currently have across the two organisations.

•

There is no recognition of our current arrangements for shared service
provision and co-location. Whilst this does not need to be on a
statutory footing (and is not currently), the failure to recognise
sufficiently the link between our statutory functions, may raise
questions about the continuation of our shared service arrangements.
We cannot assume that the new body will want these arrangements to
continue, although given the expectation of an increased use of shared
service provision across the public sector it would be surprising if it did
not. There is a need to ensure that terms and conditions of service for
employees are broadly in alignment across the two organisations and
that arrangements made for accommodation and other resources, such
as IT, do not prejudice the SSSC.

that both
dovetailing
to greatest
information

15. The SSSC believes it would be a missed opportunity if the Scottish
Government did not take the changes we have requested on board. If the
changes are not made, then our strong view is that the new arrangements
would be weaker and less effective than the current arrangements.
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SUBMISSION FROM SHETLAND CHILD PROTECTION COMMITTEE
Public Services Reform (Scotland) Bill
1. Public services in Shetland have recently been inspected by the Services for
Children Unit of her Majesty’s Inspectorate of Education (HMIE). Despite the
considerable work involved in preparing for such an inspection it was considered a
useful process. Key to its success was the genuinely inter-agency nature of the
inspection, with the participation of inspectors from a range of professional
backgrounds.
2. Although there is provision in Part 6 for joint inspections, Shetland Child
Protection Committee is concerned that this could prove cumbersome for regular
use and that in the main inspection of safeguarding services will be carried out
under Part 4 by Social Care Social Work Improvement Scotland. This would
appear to encourage a perception that child protection is the job of social work.
Such a perception was appropriately challenged by the previous Scottish
Executive’s 3 year Child Protection Reform Programme, with the title of the review
Report It’s Everyone’s Job to make sure I’m alright‘ sending the right message.
This has been embedded and enhanced by the Getting it Right for Every Child
approach endorsed by the present Scottish Government.
3. Locally we place child protection in the wider context of safeguarding, by which
we mean the whole range of support and intervention services that help keep
children and young people safe and enable them to develop to their best potential.
This ranges from early support through responses to potential or actual abuse and
neglect to the provision of therapeutic support to those who have had adverse
experiences. We therefore see child protection and safeguarding as a core
component of the business of all agencies and organisations that are providing
services to children and young people and their families.
4. We found the recent inspection by HMIE supported this approach, and the
Services for Children Unit effectively carried credibility with all agencies. We
consider it vital that with whatever agency child protection inspections sit in the
future, the inter-agency and multi-disciplinary approach as a feature of regular selfevaluation and inspection, not just as an occasional response to perceived
problems, be retained and enhanced. The provision of on-going support from a
link inspector is also helpful and should be retained.
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SUBMISSION FROM SKILLSET
Public Services Reform (Scotland) Bill
About Skillset
1. Skillset is the Sector Skills Council (SSC) for the Creative Media:
Television, Film, Radio, Animation, Interactive Media, Computer Games,
Photo Imaging, Facilities, Publishing, and other content creation. It is an
independent, industry-led organisation, jointly funded by industry and
government. It ensures that the UK creative media industries have the right
people, with the right skills, in the right place, at the right time, so that they
remain competitive.
2. Skillset’s work in Scotland is informed by its National Board for Scotland,
a cross-sectoral group of senior figures from across the creative media. It
provides strategic leadership, and works with our UK board. It is chaired by
Kenny MacQuarrie, Director of BBC Scotland. Full membership can be seen
here: http://www.skillset.org/uk/scotland/skillset/article_1880_1.asp
3. Skillset’s track record to date has ensured that there is already a firm
foundation on which to build future generations of skilled creative individuals.
4. Skillset’s revised Sector Skills Agreement (SSA) for Scotland, published in
September 2008 builds on its considerable achievements to date and sets out
a refreshed strategy which considers the advances in digital technology,
content and distribution as well as the new policy and political context in
Scotland.
5. Skillset was relicensed as an SSC in May 2009 following assessment by
the National Audit Office (NAO) and is therefore recognised by Government
policy at both a UK and Scottish level to:
•
•
•
•

develop proper engagement with the broad spectrum of employers in
their sector in order that they can speak with legitimacy on behalf of
their employers.
deliver sectoral labour market information that is trusted, well used and
fits with the robust national information supplied by Futureskills
Scotland
ensure that employers have a say in the design and development of
learning at all levels and in all settings
maintain strong partnerships with other key players in their sector as
well as with Government, providers and intermediary bodies.

6. With a rating in the upper end of the Government's "good" category,
positive comments on Skillset included:
•
•
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"strong track record of close engagement with the Creative Media
Industries"
our work in Higher Education with the Skillset Academy Network; and

•

our work to meet the individual needs of the four nations; England,
Northern Ireland, Scotland and Wales.

7. Skillset welcomes then, the recent public commitment (Lyceum Theatre,
June 23 2009 – http://www.scotland.gov.uk/Topics/ArtsCultureSport) from Mr
Michael Russell MSP, Minister for Culture, External Affairs and the
Constitution that reinforced the Skillset’s strategic role in leading the skills
agenda for the creative media industries.
8. With specific reference to paragraph 29 of the CIFAIG Report published in
June 2009, Skillset is reassured that the Government recognises it is Skillset’s
role in relation to the creative media industries to properly understand and
address the skills barriers in the creative media, and that furthermore, Skillset
will bring together Skills Development Scotland, Scottish Funding Council and
the higher and further education sectors to ensure future skills needs are
identified, to coordinate activities between and across agencies and to
prepare policy advice and information for Government. It is not Creative
Scotland’s role to do this, as suggested by the published wording in the
CIFAIG Report. We recognise that there is more than one SSC covering the
Creative Industries, but we will manage our mutual interface with Creative
Scotland through the Alliance of Sector Skills Councils.
9. Formal recognition of the Sector Skills Councils’ role in the legislation or
supporting documentation establishing Creative Scotland as a NonDepartmental Public Body is necessary to clarify our position with the wider
range of organisations involved in the ongoing work to establish Creative
Scotland.
General principles
10. Skillset is broadly supportive of the general principles for the
establishment of Creative Scotland as set out in the Public Services Reform
(Scotland) Bill.
11. Skillset supports the view that a single unified body, established to
support all Scotland’s creative industries, will enhance levels of public support
and intervention available to this sector in Scotland. Creative Scotland has the
potential to bring cohesion to a diverse range of industries and creative and
cultural activities, and to simplify the institutional landscape that creative
practitioners and enterprises engage with to secure public-sector support.
General functions of Creative Scotland
12. Skillset broadly supports the functions as defined in Part 3 of the bill,
section 27, sub-sections 1(a) to 1(f).
13. As an overall observation however, we believe the continual reference to
“arts and culture” while important, potentially distorts the wider role of Creative
Scotland, and will potentially provide a means by which it may in the longer
term place a lesser practical emphasis on the “creative industries”.
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14. It is Skillset’s view that the “creative industries” must be given equal
weighting to “arts and culture”, and that furthermore these industries
must be defined within the Bill. The general functions (a to f) would
therefore benefit from having references to the creative industries
included throughout.
15. We would make the following general observations on these sections:
Paragraph (a)
16. Skillset recognises that this provides Creative Scotland with a mandate to
invest in the support of suitably qualified individuals or organisations. We
would wish to see measures of economic activity and potential highlighted
within this section as a means of focussing investment.
Paragraph (b)
17. Skillset notes that this makes provision for Creative Scotland to promote
“art for art’s sake”. While Skillset’s remit covers more commercial sections of
the creative industries, we recognise that developing a wider appreciation of
creativity at earlier stages will lead to individuals being better equipped in the
longer term to interact more positively and proactively with all aspects of the
creative media industries.
Paragraph (c)
18. Skillset supports the aspiration to not just widen appreciation of the arts
and culture, but also to enhance the impact in terms of unlocking creative and
entrepreneurial potential. Skillset views any activity that allows individuals to
experience and develop creativity and identify opportunities for future
development and economic exploitation of creative content as a positive
measure to grow the creative media industries in Scotland, and ensuring
people have the right mix of skills to achieve this is a vital component of any
development strategy.
Paragraph (d)
19. Skillset recognises the nature of the benefits associated with much
creative activity including the right to cultural participation and the benefits
associated with using creativity to enhance social well-being and community
pride. However, the creative media industries are measurable in more
tangible, economic performance terms, and Skillset believes that these should
feature in this legislation.
Paragraph (e)
20. Skillset recognises the role that creativity can play in developing and
sharing an understanding of Scottish culture, and understands the part the
creative media play in widening access to such creative outputs.
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Paragraph (f)
21. Skillset supports Creative Scotland’s role in developing the creative
economy in the broadest sense. However, we would like to see reference
made to the role that skills play in reaching the highest possible standards of
achievement, and the part they play in supporting economic growth.
22. We would further highlight that the application of creative skills as
articulated in this section of the bill cannot be separated from the
development and enhancement of skills for the creative industries.
23. We therefore trust that this legislation will support the need for Creative
Scotland to positively engage with Skillset and the Alliance of SSCs Creative
and Culture Cluster – and indeed provide access to such resources as are
required to deliver meaningful interventions in line with the skills development
strategy and action plans developed by Skillset.
24. In respect of subsection (2) Skillset supports the need for greater
diversity; and in subsection (3) welcomes provision for Creative Scotland to
support external organisations where they might complement the wider
aspirations of Creative Scotland itself.
Advisory functions
25. Skillset supports the advisory functions set out in section 28, subsections
(1) and (2). Creative Scotland’s position as a strategic body is vital in terms of
having access to the broadest range of the latest information and intelligence
on the creative industries in Scotland. It is this currency of information which
will be invaluable to the Scottish Government in terms of future policy
responses and interventions to grow the sector.
26. We note in respect of subsection (3), that the explanatory notes (at
paragraph 64) make reference to Creative Scotland potentially delivering
training to creative practitioners. While we appreciate that this is a speculative
example of the kind of intervention that may be delivered under this
subsection of the bill, we believe that the fully delegated model we have
operated with Scottish Screen to date is a more practical and mutually
productive way of addressing the skills issues facing the creative media
industries.
27. We also believe that this approach to investment in skills development is
more closely aligned with Scottish Government policy on skills development
which places SSCs at the heart of delivering a skills agenda that is genuinely
employer-led and which connects with other vital stakeholders’ in the skills
and lifelong learning landscape in Scotland.
28. In support of the above we would make further reference to Skillset’s
strategic relationships with the Scottish Funding Council, and Skills
Development Scotland.
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SUBMISSION FROM SOCIAL WORK INSPECTION AGENCY (SWIA)
Public Services Reform (Scotland) Bill
How helpful is the policy memorandum and Financial memorandum
accompanying the Bill?
Financial Memorandum
1. SWIA was consulted about the cost estimates set out in the Financial
Memorandum. The estimates provided cover the main cost areas to create
SCSWIS and assumed efficiencies and appear to be based on reasonable
best assumptions for this stage in the process. However, until a detailed
business model for SCSWIS is produced by the new Board and senior
management team and it becomes clear which staff might transfer (voluntarily
or compulsorily) to the new body, it has only been possible to identify a broad
expectation of costs across a range.
2. The bulk of the estimated cost is the harmonisation of staff terms and
conditions, including pay, pensions and any voluntary early severance
payments. SWIA staff (and the relatively small number of HMIE staff involved)
will be most affected by this since these staff would lose their Civil Service
status and transfer to less favourable NDPB terms and conditions. It is not
possible to provide actual harmonisation costs until individual staff decisions
have been made and a pay remit for the new body decided. However, it is
clear already that the majority of SWIA administrative staff and some
inspectors will look to avoid transfer by applying for vacancies within Scottish
Government and elsewhere. This would have the effect of reducing the
eventual harmonisation costs, but has other important implications referred to
later on in this submission.
3. The new organisation should deliver business efficiencies in the long term
through both reduced staffing and business synergies and the suggested
figure of 5.5% of gross budget should be achievable. Again, however, this
figure has had to be based on precedent and informed assumption until
detailed modelling is carried out.
4. There may be additional costs associated with the increased involvement
of people using services in the design and delivery of scrutiny functions which
is a commitment on the face of the Bill (Part 6.92(20)) and which is clearly
envisaged as being central to the culture and ethos of SCSWIS. SWIA has
considerable experience of involving and working with people with learning
disabilities, ex substance misusers, carers and young people who have direct
experience of the care system. We strongly support the principle but our
experience suggests that if people who have direct experience of using
services are to contribute effectively to scrutiny they need careful preparation
and support and in respect of people with certain disabilities or conditions
individual personal support will also be required. SWIA also currently pays a
fee to people using services and carers for their involvement in inspection but
we are aware that this practice is not uniform across all scrutiny bodies. Again
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until more detailed modelling is carried out it is not possible to be clear about
additional costs resulting from this important commitment.
Policy Memorandum
5. The Policy Memorandum sets out the Scottish Government’s purpose to
simplify the public sector landscape in Scotland. It explains the policy drivers
that underpin the legislation for the creation of SCSWIS and HIS. These
critical policy drivers are reflected in the provisions of the Bill. Future scrutiny
and improvement activity in Scotland should be:
a.
b.
c.
d.

proportionate
risk based
focused on outcomes for service users
based on self-evaluation by service providers.

6. The completion by SWIA of thirty two performance inspections of councils
and four multi-agency inspections of twelve councils in partnership with four
NHS areas in the course of four years has been a major achievement. It will
provide a critical foundation for ongoing scrutiny and improvement in
SCSWIS. Having established that vital baseline of information about social
work services in Scotland SWIA has already moved into a more proportionate,
targeted and risk based scrutiny phase and is already working with a number
of local authorities to help them develop their capacity to self evaluate. It is
appropriate that the Bill is not too prescriptive about this new and developing
methodology or about self evaluation by service providers as the new body
needs to have the flexibility to respond to a changing operational environment.
The subordinate regulations which will support the PSRB should further reflect
the policy directions in the policy memorandum if further detail is required.
7. Improved co-ordination between scrutiny bodies is also contributing
currently to a reduction in external scrutiny.
8. One concern about the Policy Memorandum and the Bill is that they do
not adequately acknowledge the important responsibility SCSWIS will have in
scrutinising criminal justice social work services where social workers are on a
daily basis supervising or otherwise working with serious violent or sexual
offenders in the community. Its natural partners in addressing the priority need
to provide public assurance about criminal justice services and community
safety are Her Majesty’s Inspectorate of Constabulary, Scotland (HMICS) and
Her Majesty’s Inspectorate of Prisons (HMIP). Schedule 14 of the Bill which
lists those bodies which must co-operate and co-ordinate activity with each
other does not currently include HMIP.
9. SWIA has played an important role in helping Scottish Government
develop evidence based policy in social work across the three portfolio areas
of Children and Young People, Criminal Justice and Community Care. Nearly
all inspectors and senior managers are members of policy working groups of
the Scottish Government. There is no doubt that both the new body and
Scottish Government policy officials will have to make strenuous efforts to
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ensure that this evidence based professional advice is still routinely available
and professional expertise utilised as fully as it currently is. The different
status of HMIE as an executive agency, HIS as an independent health board
and the proposal that SCSWIS will have NDPB status does not create the
level playing field that Crerar envisaged and makes this issue more complex.
10. The role of the Chief Social Work Advisor (CSWA) to Scottish Ministers
combined with the Chief Inspector (CSWI) function in SWIA has been vital in
linking the findings from scrutiny with advice to Ministers. In setting up
SCSWIS as an NDPB it will not be possible for this dual function of CSWA
and CSWI to continue because of conflicting accountabilities but I consider it
essential that the role of Chief Social Work Adviser is not lost, and that such a
professional advisor, similar to the Chief Medical Officer or Chief Nursing
Officer should be created in government. Though not specifically referred to in
the Bill, we understand that this is Government’s intention.
11. We fully support the policy intention to bring together SWIA and Care
Commission and HMIE children’s services unit to provide what we believe will
enable an integrated approach to providing public assurance in social work
services, and possible improvement. Examples of performance changes
which would not have been possible without such external public assurance
were SWIA’s inspections at Dumfries and Galloway, and Aberdeen City.
12. We have some concerns about the title of the new body which seems
cumbersome and does not lend itself to an easily articulated acronym. We
think the title of the new body should be clearer and more succinct and that
Social Services Improvement Scotland would be both more appropriate and
complementary to Health Improvement Scotland.
Implementation issues
13. Whilst SWIA is fully supportive of the proposals contained in the Bill, we
do not underestimate the significant practical challenges of implementation in
a short timescale. Since SWIA as an organisation will be changing status from
a government agency to an NDPB, this has serious implications for staff,
some of whom have spent over thirty years in the civil service and do not wish
to leave. This is particularly the case amongst administrative staff, statisticians
and project management staff, all of whom are essential to the effective
running of the organisation as it is now and as it will become in the single
body.
14. We are therefore particularly concerned over the next 18 months to
ensure that the business continuity of SWIA is not jeopardised and that we
can continue to provide the high quality of scrutiny, public assurance and
evidence-based advice to Scottish Ministers that we have delivered since our
inception. Many staff have already intimated their intention to seek other
opportunities within the Scottish Government since there is no guarantee of
redeployment.
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15. Creating a new organisation to embrace current responsibilities of SWIA
and the children’s services unit from within HMIE and at the same time an
organisation with a new culture and ethos will pose greater challenges for the
leaders of SCSWIS if few staff from SWIA and HMIE eventually transfer in to
join with Care Commission staff who at more that six hundred are by far the
largest number.
16. Apart from that immediate issue, there are several others which will need
urgent attention if the transition to the new body and the realisation of its
potential are to be successfully achieved.
17. These include:
•
•
•
•
•
•

Appointment of Chair, board members, and chief executive
Organisational structures
Staffing
Accommodation
Information and computer technology including data security
Organisational development.

18. There are a further range of issues about the working methods of the new
body, the balance of activity between scrutiny and improvement, user and
carer involvement, commissioning new scrutiny, and the relationship with the
work on shared risk assessment currently being led by Audit Scotland which
also need to be addressed.
Comments on the relevant consultation the Scottish Government carried
out prior to the introduction to the Bill?
19. So far as I am aware, there was no formal consultation on the Bill, but a
process of ‘public engagement’ was put in place because time did not allow
for anything more extensive to be done’.
20. The Crerar review did carry out extensive consultation about the future
shape of the scrutiny of public services in Scotland and we were consulted at
that time.
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SUBMISSION FROM SOUTH AYRSHIRE COUNCIL
Public Services Reform (Scotland) Bill
The establishment of Creative Scotland
1. This will certainly be beneficial to Scottish Screen as it will be brought into
the main body of the arts. It appears to have the potential to be a more proactive body than the Scottish Arts Council.
2. One concern would be that it is our understanding that the Scottish
Charity Office has ruled that a new Creative Scotland would not be eligible for
charitable status. This may reduce their ability to do certain things.
The establishment of the new Social Care and Social Work Improvement
Scotland (SCSWIS) which replaces the current Social Work Inspection
Agency and Scottish Commission for the Regulation of Care
3. Amalgamating the functions, roles and responsibilities of the Social Work
Inspection Agency (SWIA) and Care Commission are to be welcomed. This
should reduce the levels of bureaucracy and issues of discrepancies over
processes, overlap of function and should lead to improved working
relationships between local authorities and the new agency.
Repeal of the Joint Inspection of Children’s Services and Inspection of
Social Work Services (Scotland) Act 2006 as a consequence of the
establishment of SCSWIS
4. We have greater concern about the repeal. At the moment Child
Protection Inspections are carried out by a multi-disciplinary team led by an
experienced inspection agency, namely HMIE. As we understand the future
arrangements, SWIA, in its reincarnation as SCSWIS, will co-ordinate this
activity. Whilst the parameters of the inspection will remain multi-agency in
nature, it would mean that a tier 3 inspection agency has co-ordinating and
lead responsibility. This could result in a focus on social work function, rather
than a continued focus on the Child Protection process and the outcomes it
delivers.
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SUBMISSION FROM SOUTH LANARKSHIRE COUNCIL
Public Services Reform (Scotland) Bill
The Public Services Reform (Scotland) Bill – elements relevant to the
Education, Lifelong Learning and Culture committee
1. South Lanarkshire Council welcomes the opportunity to comment on this
Bill noting that in the establishment of SCSWIS and associated legislative
functions there will be no major changes to existing legislation on the
regulation of health and social care.
Establishment of the new Social Care and Social Work Improvement
Scotland (SCSWIS)
2. South Lanarkshire Council welcomes the replacement of the functions
held by the two current bodies i.e. the Social Work Inspection Agency (SWIA)
and the Scottish Commission for the Regulation of Care. Combining these
functions in a unitary body should result in a more streamlined and better coordinated approach to scrutiny in local government where the emphasis will
rightly remain on the self evaluation by the local authority in the discharge of
its functions and the range and quality of information on performance
improvement and outcomes that councils can provide.
3. As a council our experience has been that the resource implications of
preparing for and addressing the practical requirements of a variety of scrutiny
bodies have been significant. Any move to reduce resource demands on the
burden of reporting is welcomed and hopefully this will include local
authorities developing the use of a single bank of information and evidence
which can be accessed by relevant scrutiny bodies.
4. It is anticipated that this new merged scrutiny body will set out clear
requirements and standards for local authorities at the outset. In terms of
aligning the two existing bodies it is hoped that there is agreement on lead
reporting functions for inspection and audit and that SCSWIS will set out
proportionate and cyclical timescales for engagement with local authorities.
SCSWIS should promote a focus on development and learning, capturing and
disseminating learning and good practice examples thus strengthening the
potential for improvement support.
5. The scope and intensity of scrutiny being proportionate to the level of risk
is much welcomed. South Lanarkshire with SWIA are participating in the first
round of 2009 local authority inspections where SWIA are introducing a
revised proportionate inspection model commencing with an Initial Scrutiny
Level Assessment. South Lanarkshire Social Work Resources had been a
pilot authority for SWIA inspection in 2005 and we very much welcome the
opportunity to both to demonstrate our progress but also to continue shared
learning on methodologies and performance reporting where a focus is on
demonstrating outcomes and improvements in terms of supporting people
using social work and partner services.
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6. Already in the move to more proportionate inspection, the current
inspection and regulatory bodies have been involved in the development of
on-line materials e.g. guide to self evaluation launched in February 2009
(SWIA) and engaging authorities in stakeholder conferences and workshops.
7. The potential establishment of local authority scrutiny networks as
indicated by SWIA in autumn 2009 will also provide a valuable source of
learning, self evaluation and outcomes discussion in the lead up to
implementation of SCSWIS in 2011.
Repeal of the Joint Inspection of Children’ s Services and Inspection of
Social Work Services (Scotland) Act 2006 as consequences of SCSWIS
establishment
8. The repeal of current legislation and the establishment of SCSWIS with
associated legislative functions is welcomed. We also welcome the provisions
in Part 6 relating to scrutiny and co-operation. The experience to date of multiagency inspections, particularly when this has been preceded by other single
inspections/audits in the same authority has demonstrated that closer and
more effective joint working by the improvement and scrutiny bodies should
result in more efficient and effective use of resources. This should reduce the
burden on the local authority subject to inspection without any compromise in
standards of inspection.
9. In the interim we note and welcome the request from Ministers to have a
second cycle of child protection inspections.
10. With the establishment of SCSWIS over the next two years it will be
important for engagement to continue with local authorities and other relevant
stakeholders by the Scrutiny Bodies programme board established by
Scottish Government to oversee the development of SCSWIS. In particular
local authorities will wish to be involved in the consultations and
recommendations being developed by the themed task teams which will be
reported to the Change and Delivery Group and Programme Board in autumn
2009. These themes include: managing and implementing legislative change;
working collaboratively; linking scrutiny and improvement; implementing
scrutiny improvement; commissioning new scrutiny; and standards and
outcomes. In the interim it is important for public assurance and protection of
the people who use our services and for our frontline staff that it’s very much
business as usual with no significant demands being placed upon local
authorities to ensure a smooth transition to revised engagement and reporting
arrangements with SCSWIS.
11. The reduction in the number of scrutiny bodies is welcomed. What is
needed however is clarity about the respective roles of SCSWIS and HMIE in
relation to joint inspections particularly the inspections of the integration of
children’s services, how this might be undertaken and what model will be
used. A significant amount of development has taken place up to this point in
terms of the approach that might be taken, including, for example a national
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set of outcomes for children’s services. South Lanarkshire Council have
begun the process of self evaluation to assist us in the planning of our
children’s services and to help us prepare for joint inspections. It would be
helpful if it were confirmed that this is the approach that SCSWIS will continue
to develop. There is also much to discuss in terms of the articulation between
the HMIE Inspections of secondary schools with their associated learning
communities and inspections of children’s services.
Early years services
12. Combining functions in a unitary body, SCSWIS, should result in a more
streamlined and better co-ordinated approach to scrutiny in local government
where the emphasis will rightly remain on the self evaluation by the local
authority in the discharge of its functions and the range and quality of
information on performance improvement and outcomes that councils can
provide. In relation to the early years and childcare services, unfortunately
what is proposed will continue to require services to meet inspection
requirements and methodologies from two inspection bodies, namely HMIE as
well as SCSWIS, the new proposed unitary body replacing the existing work
of the Care Commission.
13. Within early years services our experience has been that the resource
implications of preparing for and addressing the practical requirements of
meeting inspection requirements and methodologies of two inspecting bodies
has been onerous. In relation to childcare within the context of education the
two bodies, HMIE and the Care Commission, have inspected following two
entirely separate sets of criteria, that of the National Care Standards and The
Child at the Centre.
14. It would be a missed opportunity if this situation were to remain in the
future particularly when this new body intends to streamline for other service
providers into a unitary body.
15. The Early Years Service within South Lanarkshire Council has taken
steps to try to reduce the burden of the collation of banks of evidence for two
inspecting bodies by developing a ‘match’ between the Care Standards and
the performance indicators in The Child at the Centre. It would be welcomed if
such an approach was adopted within the new unitary body SCSWIS.
16. It is anticipated that this new merged scrutiny body will set out clear
requirements and standards for local authorities at the outset in terms of the
relationship between HMIE and SCSWIS. The need for clarity between these
two bodies is of paramount importance.
17. The scope and intensity of scrutiny being proportionate to the level of risk
is much welcomed. Clarity on the frequency and level of inspection activity for
early years service providers would be welcomed.
18. With the establishment of SCSWIS over the next two years it will be
important for engagement to continue with local authorities and other relevant
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stakeholders by the Scrutiny Bodies programme board established by
Scottish Government to oversee the development of SCSWIS. In particular
local authorities will wish to be involved in the consultations in relation to
HMIE and SCSWIS.
Libraries service
19. South Lanarkshire Council welcomes the establishment of Creative
Scotland. We hope that this new body will support the public library services
in Scotland in their efforts to promote reading and literacy.
Orders
20. South Lanarkshire Council notes the provision under section 10 in relation
to powers of Scottish Ministers to make any provision, by order, which they
consider would improve the exercise of public functions of bodies listed in
Schedule 3. We would expect that Scottish Ministers would consider local
authorities as organisations representative of interests substantially affected
by proposals, in the case of orders affecting a range of the bodies listed in
Schedule 3. We would therefore expect that Scottish Ministers would consult
local authorities in the case of such orders being considered.
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SUBMISSION FROM THE TRADITONAL MUSIC AND SONG
ASSOCIATION OF SCOTLAND
Public Services Reform (Scotland) Bill
What is the TMSA?
1. The aim of the TMSA (Traditional Music and Song Association of
Scotland) is to promote, present and preserve the traditional music and song
of Scotland. We believe that this internationally recognised heritage provides
a core for the people of Scotland “to express our identity as individuals, as
communities and as a nation”. (Scottish Arts Council).
2. Established in 1966 to promote and present the traditional music, song
and story of Scotland through organising festivals, workshops, concerts,
ceilidhs and competitions across Scotland; the TMSA is a membership
organisation drawing support from performers, organisers, collectors, festival
and ceilidh attendees, publishers, instrument makers and other enthusiasts
concerned with fostering interest in the traditional arts of Scotland.
3. The TMSA is led by a voluntary Management Board, with the national role
of advocacy for Scottish traditional music and song and overall responsibility
for the organisation. At grassroots level, members belong to their local
branch, each run by a local volunteer branch committee. The Management
Board together with a representative from each branch make up the National
Committee.
4. The branches provide opportunities for participation (as performer and
audience) for members and others by running a range of activities including
educational classes, workshops, competitions, ceilidhs, concerts, sessions
and festivals. These activities help create an environment in which old and
new interpretations of traditional music and song can flourish and interact with
other types of music and cultures.
5. Local branches are also the ideal mechanism to preserve, foster and
promote local styles, songs, tunes, stories and dances – the language and
style of the bothy song of the northeast is a world away from that of a border
ballad. The TMSA branches are spread between urban and rural bases and
reflect the complex nature of Scotland’s cultural heritage of agricultural and
industrial traditional music and song. Local tradition bearers help to ensure
that the wide diversity of Scotland’s culture is maintained.
6. The genre of traditional music is intrinsically inclusive and the TMSA is
committed to providing opportunities for participation for people of all ages
and abilities, many of whom have no desire to progress beyond activities at a
local level. Nevertheless, most artists who go on to have professional careers
in traditional music get their first experiences of listening and performing
within their own communities. The festivals, events, workshops and classes
enable every-one (of all ages, abilities, gender, ethnicity, disability) to take
part in the arts.
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7. The TMSA possesses a huge knowledge reservoir and is a point of
contact for many external bodies seeking advice and information. Passing on
the tradition from one generation to the next is central to the work of the
TMSA. The TMSA supports and provides opportunities for people to learn and
teach Scottish traditional music and song at a range of levels, thus laying solid
foundations for development and innovation whilst not losing the important
strand of safeguarding our diverse heritage.
8. We have welcomed this opportunity along with others to comment on the
Bill laid before the Scottish Parliament. We have also worked with Voluntary
Arts Scotland on their response to the Bill and agree with the comments they
have put forward so do not propose to repeat them in our response. We have
a few additions from our perspective though we have detailed below that we
would like the relevant committees to take into consideration – particularly
with regards to the Creative Scotland aspect of the proposed legislation.
Specific comments on the Bill
Section 30 Directions and guidance
(1) The Scottish Ministers may give Creative Scotland directions (of a
general or specific nature) as to the exercise of its functions.
(2) But the Scottish Ministers may not give directions so far as relating
to artistic or cultural
judgement in respect of the exercise of Creative Scotland’s functions
under section
27(1) or (3), 28(3) or 29(4).
9. We also believe there needs to be a certain element of direction from the
Minister as the agency will be spending and allocating public money and the
organisation needs to be accountable for its decisions (which does not always
appear to be the case at the moment). Comment from many arts practitioners
and groups supports our own opinion that decisions taken by the current
agencies cannot always be justified even against their own set criteria. Whilst
never expecting that the Minister would rule on every case, we would expect
to see clear direction over what the government expects to be outcomes from
the public purse and strong principles of equality and access to that support.
There needs to be an awareness that some ‘artistic’ decisions have masked
excluding practices. For example, some of the results of the last flexible
funding round appeared to discriminate against traditional arts organisations
and those more concerned with infrastructure – which was not clear from any
criteria published or even an expectation at the time we gather.
Schedule 5
2 (1) Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative
Scotland, and
30 (b) no fewer than 8 nor more than 14 other members appointed by
the Scottish Ministers.
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10. Could this system of appointing the Board not also result in ‘artistic’
direction and priorities chopping and changing to fit political priorities after
each election?
164. ‘The Government believes that Creative Scotland’s functions as
proposed in this Bill will allow it to develop and lead a strategic
approach to the delivery of arts and culture, garnering input from others
in order to act as principal advisor to Ministers on arts and cultural
policy.’
11. We are happy that Creative Scotland has such functions, though we
would like to see a greater understanding about the differences between
active participation and being an audience member. Sometimes, putting the
two aspects together does not help accurately portray how people are actually
taking part in arts and culture and may not help with designing policy and
projects to encourage both.
Part 7 - Charity trustees’ indemnity insurance
12. We are also very pleased to see this issue being cleared up!
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SUBMISSION FROM THE TRADITIONAL MUSIC FORUM
Public Services Reform (Scotland) Bill
Vision
1. That the Traditional Music of Scotland has a place and a value in the
mainstream of Scotland’s social and cultural life and is invested in, developed,
renewed, supported and maintained to that end.
Strategic support
2. The main areas of support for traditional music should be:
•

•
•
•

the activities of individual musicians (of all ages and status, whether
amateur, semi-professional, professional, learner, journeyman or
master)
o as performers, teachers, and animateurs
the infrastructure required to support that activity
the legacy musicians draw on and the work they create
access to the legacy and the work – and the wherewithal to make
sense of the experience - for potential participants and for audiences.

3. This support should include and benefit commercial, educational,
community, recreational and voluntary activity.
Definition
4. Our definition of traditional music is a broad one encompassing Scots and
Gaelic song, ballads, instrumental music, dance music; their related
performance styles, not only as passed down through oral tradition, but also in
their contemporary expression, by individuals or collectively, whether
characterised as ‘folk’, ‘Celtic’, ‘roots’ or ‘traditional’.
Unique aspects of traditional music
5. While it is true that support for music in Scotland in general will also be of
benefit to the traditional sector, traditional music has some unique claims on
cultural policy. These have been well rehearsed in such reports as The
traditional arts in Scotland (1984), A charter for the arts (1993), the 1995
consultation, and Traditional Music in Scotland (1999), but are worth stating
again in brief.
6. Traditional music, particularly when defined widely in the way we have,
has a special place in Scottish culture. It is part of what allows us to express
and share our Scottish consciousness and is an important part of our image
throughout the world. It is also that very distinctiveness which gives us the
security to accept what is unique in other cultures, and to explore what we
have in common.
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7. Traditional music can illuminate contemporary experience, as well as our
history, and links directly into regional identity and the three indigenous
languages. In practice it is inherently accessible, with the potential to provide
an entry into wider musical and artistic activities. As has been ably
demonstrated, traditional music can support renewal and innovation. It allows
artistic participation for all levels and abilities and is an important source of
cultural energy and confidence.
8. This cultural energy also derives, in large part, from the way traditional
music in Scotland is structured and supported. At its base is a strong
voluntary and community effort, focussed on teaching and learning, local
festivals, and informal social events. Those who work professionally in
traditional music acknowledge their debt to this base, and, especially when
teaching or working on community projects, never lose contact with it. There
is a continuum between voluntary and amateur activity, through to
professional, commercial activity, and people will find themselves at several
points on the continuum (sometimes simultaneously) at different times in their
musical life.
9. The model for the development of traditional music embraces, therefore,
the interdependent ideas of access to it for people as creators and audiences,
in various centres of development, and the cultivation of excellence in
teaching and performance. We would ask Creative Scotland to recognise this.
Cultural rights
10. A range of key players currently shares responsibility for supporting the
citizen’s right to participate in Scotland’s traditional music. In addition to
enthusiastic individuals and informal groups at the ‘grass roots’ there is a
network of voluntary organisations operating at local, regional and national
levels. The local authorities have a key role in their own areas through their
arts development, heritage and education functions. Agencies funded by the
Scottish Government, such as Learning and Teaching Scotland (e.g. with
GLOW) and further and higher education institutions provide access to
information and understanding for a wider audience. Charitable trusts and
funds, and not least Scottish Arts Council, provide highly valued financial
support.
11. Although there is no dedicated agency of the Scottish Government
charged specifically with strategic responsibility for traditional music, SAC has
in the past twenty five years accepted engagement with traditional music as a
legitimate part of its activities.
12. It is therefore reasonable that we should advocate that national level
support is maintained and developed by SAC’s successor, Creative Scotland.
Strategic goals
13. The Traditional Music Forum, a network of representatives from key
organisations working in traditional music, proposes to work with Creative
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Scotland on the development of traditional music for the benefit of Scotland’s
citizens and communities, and advocates to Creative Scotland:
•
•

•
•

investment in the development of skills
o in communities
o for professionals and prospective professionals
the maximising of opportunities for people throughout Scotland to
access and participate in traditional music through
o stewardship and interpretation of the cultural memory
o support for community-based organisations
o festivals
o informal education
o formal education at all levels, including teacher education
o the Curriculum for Excellence
the availability of resources, especially information and archival
resources
the contribution of traditional music to the Scottish economy through
o identifying and nurturing talent, which leads to people making
their living, or part of it, in traditional music
o support for businesses and entrepreneurs particularly in the
area of distribution (live performance, recording, publishing,
digital media)
o support for Scottish music at international festivals and trade
fairs
o its role in making connections to the Scottish diaspora
o its role, in emphasising what makes Scotland unique, for tourism
in Scotland.

Traditional Music Forum
14. The Traditional Music Forum aims to advocate for traditional music in the
mainstream of Scottish social and cultural life. It proposes to work with
Creative Scotland, the Scottish Government and other public agencies, and to
advise on and provide input into these bodies’ support for and engagement
with traditional music. Its objectives are:
•

to be
o
o
o
o

•

visible, vocal and valuable
available
credible
effective

to create a climate for traditional music of
o awareness
o acceptance
o active support
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•

to do the following:
o commission robust and credible research
o access national and local government and key public agencies
o make links within the traditional music community, and also to
the wider arts community in order to encourage information
exchange, mutual support and contacts.

Forum structure
15. The Forum is constituted as a company limited by guarantee, with a board
elected by members. Membership will be open to organisations working in the
broad field of traditional music in Scotland. (The Forum’s format and aims are
comparable to other bodies, such as Scottish Environment Link and Built
Environment Forum Scotland, both of which are recognised as important
consultative and advisory bodies in their field.)
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SUBMISSION FROM UK FILM COUNCIL
Public Services Reform (Scotland) Bill
1. I am writing on behalf of the UK Film Council to say that we read the
above document with great interest. The UK Film Council is the UK
Government’s lead agency for film in the UK ensuring that the economic,
cultural and educational aspects of film are effectively represented at home
and abroad. The UK Film Council works throughout the UK in partnership with
the National Screen Agencies in Scotland, Wales and Northern Ireland and
with the nine regional screen agencies in England.
2. One of our key partners in Scotland is Scottish Screen. In addition we
support the Edinburgh International Film Festival and have awarded grants to
ensure a network of twelve digital screens showing a wide range of films in
cinemas across Scotland. We have also supported numerous film productions
in Scotland including Summer, Red Road and Rounding Up Donkeys.
3. Skillset, the Sector Skills Council for the Creative Media, is another of the
UK Film Council’s key partners and we would expect that in developing the
creative economy and the skills of creative practitioners, Creative Scotland
would also positively engage with it. Other UK Film Council funded
organisations such the British Film Institute and First Light Movies also
support a range of initiatives in Scotland.
4. The UK Film Council welcomes sharing its views on the establishment of
Creative Scotland as a new arts body replacing the Scottish Arts Council and
Scottish Screen.
5. Scotland’s film and television production sector has a unique and current
combination of opportunities to significantly grow and develop over the new
few years. Through specific actions, Scotland can seize those opportunities
and increase the volume and value of film and television production from
Scotland. This will generate more jobs, wealth, investment, exports and
competitiveness; it will also increase the representation of Scotland, its stories
and talent to audiences at home and internationally, assisting in defining
Scotland’s identity to itself and to the rest of the world. In order to seize the
opportunities for film and moving image to continue to develop and flourish
within Creative Scotland, the agency needs retain a focus on:
•
•
•
•
•
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Improving Scotland’s competitive position at UK and international
levels;
Building the scale of businesses and skills in Scotland in
particular by using digital media to innovate;
Attracting business and business activity to Scotland;
Working with Skillset and other SSCs to build the talent base;
Promoting understanding, appreciation and enjoyment of film
culture, including but not limited to;
o
Strengthening the network of Cultural Cinema Hubs that
help ensure access to film culture Scotland wide,

o

Supporting the excellent film and media education work
that Scottish Screen has developed, in particular
initiatives such as MIE Brechin initiative.

6. Film is very well placed to benefit from the mix of general functions that
Creative Scotland will have (Part 3 27 General Functions of Creative
Scotland). The UK Film Council believes that a critical success factor for the
new agency will be in ensuring that the unique aspects of film are protected
by responding to both the cultural and economic importance of film and
moving image development, production, distribution, exhibition and education.
We are reassured that Creative Scotland will maintain film and media
expertise and strongly urge that Creative Scotland continues to build on the
excellent work of the Scottish Screen staff.
7. UK Film Council believes that any national film agency should provide
strategic vision and investment – industrial and cultural – across the sector,
otherwise huge opportunities will be missed. I very much look forward to
finding out more about Creative Scotland and its plans for film and moving
image.
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SUBMISSION FROM THE UK INFORMATION COMMISSIONER’S OFFICE
Public Services Reform (Scotland) Bill
1. The Information Commissioner’s Office (ICO) welcomes the opportunity to
respond to the Finance Committee’s call for evidence in consideration of the
general principles of the Public Services Reform (Scotland) Bill (the Bill). As
the regulator for the Data Protection Act 1998 (DPA), the ICO has a particular
interest in matters of the privacy of personal information. The comments in
this response are therefore limited to those proposals within the Bill which
have the potential to impact upon the privacy of individuals.
2. In its call for evidence, the Finance Committee poses specific questions to
facilitate its deliberations in reviewing the general principles of the Bill. Most of
the questions posed are outwith the locus and areas of interest of the ICO
and, as a result, this submission will concentrate on only one of the questions,
namely: whether the proposals in parts four and five of the Bill are consistent
with the five guiding principles recommended by the Crerar Review of public
focus, independence, proportionality, transparency and accountability?
3. The ICO understands that the Bill effectively consolidates existing
legislation in respect of the inspection of social work services, providers of
care services and joint inspections, given it repeals the Joint Inspections of
Children’s Services and Inspection of Social Work Services (Scotland) Act
2006 (the 2006 Act) and the inspection provisions of the Regulation of Care
(Scotland) Act 2001 (the 2001 Act).
4. The ICO has concerns with some of the inspection proposals outlined in
Parts four, five and six of the Bill, specifically sections 47, 90 (10N) and 97.
Each of these sections provides for secondary legislation in the form of
Regulations by Scottish Ministers to make further provision in respect of
matters pertaining to inspections. The ICO is disappointed to note that the
proposed provisions regarding inspection follow those in the 2006 Act rather
than those in the 2001 Act, the latter requiring the individual’s consent prior to
accessing health records and/or conducting physical examinations.
5. During the passage of the 2006 Act, the ICO urged caution when
considering the use of sensitive personal data without patient consent and
was disappointed that it was enacted without this safeguard. The ICO
believes that to maintain the unrestricted access, perhaps even where duties
of professional confidence exist, runs contrary to the principle of
proportionality in that the current provisions in the Bill will allow inspections
access to sensitive personal information without the need to seek the
individual’s explicit consent.
6. The ICO believes that this is a disproportionate measure which runs
contrary to the requirement for proportionality which is central to the
provisions of the Data Protection Act 1998 and that it may be challenged
under Article 8 of the ECHR. The ICO accepts that there may be situations
which merit access or examination in the absence of consent but these should
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be in exceptional circumstances rather than being the norm. Consent may not
be necessary where a relatively rudimentary inspection of records is being
undertaken as part of a quality assurance exercise considering management
systems but it should normally be sought whenever a more detailed
examination is required (for example, when the inspection teams wish to
speak to, or access health information relating to, any individual).
7. Also in respect of proportionality, the ICO has serious concerns about the
potentially unlimited powers proposed regarding the seizure and removal of
anything found during the course of inspection as set out in sections 47(2)(c),
90 (10N(3)(c)) and 97(2)(a). First and foremost, so far as personal information
is concerned these powers should be limited only to material which is relevant
to the inspection being undertaken. Secondly, the ICO believes that the 2001
Act provides a much more proportionate response by allowing the use of such
powers only where there are reasonable grounds to believe that the material
in question may be evidence of a failure to comply with the legislation.
8. With regard to the principles of transparency and accountability, the ICO
made representations during the consultation on the 2006 Act regarding
participation in inspection. Specifically, this concerned access to records by
persons or bodies not listed in those prescribed on the face of the Bill. The
concern was that the lack of detail could lead to unfair processing in terms of
the DPA and that the numbers of bodies having access to the records during
any single inspection may become excessive and, thereby, run contrary to the
principles of transparency and accountability. The ICO is pleased to note that
section 96 of the Bill while making similar provisions, does so in a much more
prescriptive manner and on a need-to-know basis.
9. The ICO is also pleased to note the assurance on the face of the Bill at
sections 45(4) and 90 (10K(4)&(5)), that the use of information gleaned from
the inspection process is to be restricted in terms akin to the provisions of the
DPA. The lack of such assurance was one of the major concerns the ICO
raised in respect of the 2006 Act, so it is especially welcome in this Bill and
will help to facilitate better accountability regarding potentially sensitive
disclosures of personal information.
10. However, the ICO has serious concerns regarding the maintenance of
confidentiality as a consequence of the lack of detail in respect of sections
47(2)(h), 90(10N(3)(h)) and 97(2)(f). These provisions appear to enable
extremely wide-ranging disclosure of information relating to inspections to a
person prescribed which will be defined via secondary legislation. In terms of
transparency and accountability, the sections outlined at point 11 above
provide for this in relation to authorised persons only, while those deemed to
be a person prescribed do not appear to be subject to these requirements.
11. In general, the ICO is concerned at the extent of secondary legislation
which the Bill currently requires. This means that most of the detail in respect
of the implementation of the provisions cannot be scrutinised at this time.
There are questions therefore over the extent to which the Bill as it stands
conforms to the principles of transparency and accountability. The ICO has
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concerns that the ability to scrutinise the provisions in a robust manner is
undermined as a result.
In summary:
12. The ICO believes that the current provisions in respect of the accessing,
sharing and disclosure of personal information, as well as those permitting
physical or mental examination, run contrary to the principle of proportionality.
The ICO believes that a more proportionate provision would be created with
the requirement to seek the consent of the individual concerned included on
the face of the Bill.
13. The ICO believes that the current provisions in respect of seizure and
removal of material run contrary to the principle of proportionality. The ICO
believes that a more proportionate provision would be created if the powers
were qualified with the requirement for there to be reasonable grounds.
14. The ICO believes that the lack of detail on the face of the Bill in respect of
the definition of a person prescribed and the extent of disclosure thereto, runs
contrary to the principles of transparency and accountability. The ICO
believes that a more accountable provision would be created if the person
prescribed was included in section 96 of the Bill.
15. The ICO believes that the extent of secondary legislation currently
required throughout the Bill runs contrary to the principles of transparency and
accountability in relation to the proper scrutiny of the proposed provisions.
The ICO believes that a more transparent and accountable process would be
to include more detail on the face of the Bill and publish the draft secondary
legislation along with the Bill.


1174

SUBMISSION FROM UNISON SCOTLAND
Public Services Reform (Scotland) Bill
Introduction
1. UNISON Scotland welcomes the opportunity to respond to the call for
evidence from the Education, Lifelong Learning and Culture Committee on
certain aspects of the above Bill.
2. UNISON Scotland has over 160,000 members in Scotland, most of whom
work in the public sector across Scotland, over 25,000 in social care and
almost 400 employed by the Care Commission, who will be affected by
changes proposed in the Bill.
General comments
3. UNISON Scotland will be making a more detailed response on the
general aspects of the Bill in the call for written evidence by the Finance
Committee. Therefore, this response will only relate to the establishment of
Creative Scotland and Social Care and Social Work Improvement Scotland.
Creative Scotland
Section 3: The establishment of Creative Scotland as a new arts body
replacing the Scottish Arts Council and Scottish Screen
4. The provision of a single authority responsible for advice, guidance and
distribution of part of the funding for cultural provision is not of itself, a bad
decision. However, we believe that the remit of that body and its relationship
to other cultural organisations should be much clearer.
5. As far as we are aware, Creative Scotland will NOT have responsibility for
key national companies, or any co-ordination with existing national collections
and this calls into question whether this is the right organisation to deliver the
functions outlined for it.
6. Additionally, the creation of a new cultural body should be done by
ensuring that the majority of board members are not from the previous bodies.
7. The ‘power of direction' given to Scottish Ministers seems in itself to be
unexceptional. It does however, draw attention to the question of the remit of
Creative Scotland and its overall function.
8. Indeed, these questions are not the important questions on the
establishment of Creative Scotland. Its role is confused and unclear, as is
whether it will become any different kind of organisation to the Scottish Arts
Council.
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Section 4-5: The Establishment of Social Care and Social Work
Improvement Scotland (SCSWIS),
9. This would replace the current Social Work Inspection Agency and
Scottish Commission for the Regulation of Care, and repeal the Joint
Inspection of Children’s Services and Inspection of Social Work Services
(Scotland) Act 2006.
10. UNISON Scotland would generally support the principles in the Bill,
namely the reduction of quangos and the creation of Social Care and Social
Work Improvement Scotland, but we have some concerns regarding the
process of restructuring and the impact it could have on the services our
members provide and the effects on the staff who deliver them.
11. We are unconvinced of the benefits of self regulation, which the recent
problems in the Finance Industry have shown to be inadequate. We believe
that rigorous regulation of services, such as child protection must be
undertaken by professionals who are able to ensure that such services meet
the standards outlined by the Scottish Government.
12. With regard to the operation of the SCSWIS, UNISON would urge that it
should incorporate a duty for all employers, in the public, private and voluntary
sectors to be bound by the SSSC Code of Practice for Employers.
13. We are not convinced that the anticipated savings, as outlined in the
Financial Memorandum, will occur – even in the longer term. In particular we
do not believe that money set aside for issues such as voluntary
redundancies, will be sufficient. The Scottish Government will need to ensure
that adequate resources are allocated to the new body and recognise that the
continual push for efficiencies will not help with this. We appreciate this may
reduce quango numbers, but believe it is largely cosmetic.
14. We are pleased to note that UNISON’s Scottish Regulation of Care
Branch are has been involved in discussions with the Project Team setting up
the new service. However, there are unresolved issues with the current
bargaining machinery and we hope this is the opportunity to remedy them.
There are many issues regarding terms and conditions for all the staff who will
be part of SCSWIS. For example there are wide differences in the pay of
those working for the Care Commission, SWIA and HMIE and these will need
to be resolved. We would urge a levelling up of pay rates, rather than down
and a proper system introduced to evaluate the work carried out by all staff.
For example, all staff carry out inspections, but only current Care Commission
staff have enforcement powers, in addition to this.
15. With regard to inspections of educational establishments, there will need
to be thought given to the qualifications of inspectors. For example, some
inspections in early years’ premises are currently solely undertaken by HMIE
inspectors who must have a teaching qualification and inspect both the
education and care functions of these establishments. Care Commission staff
do not currently inspect the education functions. UNISON believes that other
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inspectors in the new body, including those with early years’ qualifications
should be able to carry out these inspections. Clarification is needed on any
changes that are planned and consideration given to how equality can be
achieved within the new organisation. The standards for all establishments
are set by ministers and will need to be enforced equally without different
rules for different sectors.
16. In addition, other bodies should be involved, e.g. prisons, police and the
fire service are all involved in safety. Memorandums of understanding have
been developed with some of these bodies and clarification is required about
their continuation.
17. UNISON believes that regulation of care services as outlined in the Bill is
crucial for the optimum delivery of services for our service users and that as
rigorous a regime as possible must be upheld across all sectors covered by
the new Social Care and Social Work Improvement Scotland (SCSWIS). All
service providers who are not performing or delivering services to an
acceptable standard must be made to bring those services up to an
acceptable level.
18. Section 86 of the Bill refers to Transfer of Staff, etc. and UNISON would
wish to see inclusion of a specific reference to the Transfer of Undertakings
(Protection of Employment) Regulations 2006.

Additional comments
19. How helpful do you find the relevant aspects of the Policy Memorandum
and Financial Memorandum accompanying the Bill?
20. The Policy Memorandum accompanying the Bill proved very useful in
understanding some of the meanings of the issues covered in the Bill, as legal
jargon is not readily understood by lay people. The Financial Memorandum
was also of use in illuminating the costs envisaged in operating the new
structures and the anticipated costs of their establishment.
Do you have any comments on the relevant consultation the Scottish
Government carried out prior to the introduction of the Bill?
21. Any comments UNISON Scotland has on the previous consultations on
these issues will be covered in its response to the Finance Committee.
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SUBMISSION FROM UNIVERSITIES SCOTLAND
Public Services Reform (Scotland) Bill
1. Universities Scotland welcomes the opportunity to submit written evidence
to the Scottish Parliament’s Education, Lifelong Learning and Culture
Committee on part three of The Public Services Reform (Scotland) Bill in
respect of the establishment of Creative Scotland.
2. Universities Scotland is the representative body of Scotland’s 20
universities and higher education institutions. There are four dedicated art
schools in Scotland – two stand-alone institutions and two embedded in
universities – along with one of the UK’s leading textile schools and research
centres. Scotland also boasts the Royal Scottish Academy for Music and
Drama and Queen Margaret University Edinburgh has delivered conservatoire
level drama for many years. There are six schools of architecture across
Scotland and a specialist School of Computing and Creative Technologies as
well as three university publishing houses in Scotland. However, all 20 of
Scotland’s higher education institutions play a significant role in the arts and
cultural scene of Scotland.
3. Universities Scotland is supportive of the proposal to create Creative
Scotland which we consider to be a timely rationalisation of the organisational
arrangements for supporting creativity through the combination of Scottish
Arts Council and Scottish Screen’s overlapping functions. We hope that this
will help create a broader and more co-ordinated approach to the creative
field as a whole. Universities Scotland is very supportive of the recognition,
made in the Bill, that Creative Scotland should have a role in the promotion,
appreciation and enjoyment of art for arts sake as provided under the general
functions at 27(1)(b). Universities Scotland welcomes the provision made in
the Bill to ensure Creative Scotland’s independence from the Scottish
Ministers so far as artistic or cultural judgement is concerned as stated at 30
(2). Universities Scotland is also pleased to note that the Bill establishes the
promotion and development of Scotland’s national culture as a general
function for Creative Scotland at 27(1)(e) as well as a making a broader
statement of commitment to diversity in the arts and culture.
4. There are two points which Universities Scotland would like to make
about the Creative Scotland elements of the Bill:
•
•
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It will be important to the success of Creative Scotland that it works
closely with higher education institutions to promote Scotland’s culture,
and
The Parliament may wish to consider whether the drafting of the Bill
fully reflects this.

Universities’ contribution to Creative Scotland’s mission (outlined
according to the general functions as described in the Bill)
Identifying, supporting and developing quality and excellence in the arts
and culture from those engaged in artistic and creative endeavours
27(1)(a)
5. Scotland’s universities play a key role in the development of quality and
excellence in the arts and culture as they lead the world in research in their
disciplines. The results from the 2008 Research Assessment Exercise, judged
by national and international peers, found both of Scotland’s art schools and
the Royal Scottish Academy for Music and Drama (RSAMD) to undertake
“world leading” research in their disciplines. The research output from these
and other institutions helped to make significant improvements to Scotland’s
research standing in drama, dance, the performing arts and music since the
last exercise took place in 2001. Glasgow School of Art achieved the highest
proportion of research judged to be “world leading” amongst all Scottish
institutions at 25 per cent of all work submitted.
6. Higher Education Institutions also play a vital role in recognising young
exciting talent and supporting and nurturing that talent as it develops
throughout their time at university and beyond. New and exciting pedagogical
models are used in the teaching of creative disciplines across Scotland
including inter-disciplinarity, practice based and professionally orientated
education that not only exposes students to the competitive world of a
professional artist but embeds this within the curriculum.
Promoting understanding, appreciation and enjoyment of the arts and
culture. 27(1)(b)
7. Scotland’s universities share an immense passion for arts and culture and
strive to promote understanding and enjoyment to wider audiences. Recently,
understanding of the impact that art, design and culture can have on personal
and community development, social justice, health and wellbeing,
regeneration and wider economic growth has improved which makes it an
exciting time for our universities. Staff in Scottish institutions have had a hand
in this awakening through their research. There is much expertise within the
sector hat can be shared to help promote understanding and enjoyment of the
arts by all groups in our society. Academic staff in universities have a role in
Scotland’s wider arts scene and also in the development of public policy in
Scotland through their representation at organisations and bodies, judging
panels, and the provision of oral and written evidence.
Encouraging as many people as possible to access and participate in
the arts and culture. 27(1)(c)
8. As well as the significant number and diverse profile of students taught by
Scotland’s higher education institutions, universities engage more widely with
their local, regional and international communities to make the arts and
culture available to all.
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Students in Scottish higher education institutions
9. In 2007/08 there were over 12,000 students studying creative arts,
architecture and design at undergraduate and postgraduate level in
Scotland’s universities. Of these, 14.5 per cent were from outside the UK.
This demonstrates both the reputation Scotland’s higher education institutions
have internationally but also the role of Scotland’s university sector in
fostering a cosmopolitan atmosphere for creativity and adding to the diversity
of the practice of arts undertaken in Scotland. Scotland’s universities are
committed to the widening access to higher education to people from nontraditional backgrounds and all engage in a number of ways of increasingly
participation from under-represented groups including raising aspirations
amongst school children, buddy schemes, summer schools, support with
portfolio preparation, articulation arrangements and access bursaries and
international travel bursaries so opportunities are not shut-off on the basis of
affordability.
Community access to art and culture within universities
10. Most universities sustain theatres and arts venues, art galleries, libraries
and archives, museums and historic buildings which are made as open and
accessible to their communities and to the general public as possible.
Scotland’s higher education institutions mount public exhibitions, hold lecture
series, festivals and performances; host writers in residence and community
arts projects. The last survey of artistic and cultural engagement activities of
HEIs undertaken by Universities Scotland in 2005/06 sought to put a figure on
the number of people taking advantage of the artistic and cultural services
offered by HEIs. These figures should be treated with caution as many
institutions do not accurately record admissions or footfall figures for plays,
concerts or exhibitions so again the number is likely to be an underestimation
of the real picture. However, in 2005/06 it is estimated that nearly one million
people enjoyed a diverse range of cultural opportunities by universities
including fashion shows, art exhibitions, plays and concerts and festivals. The
Royal Scottish Academy of Music and Drama alone attracted around 100,000
people to its events programme held throughout 2005/06 which is a significant
cultural contribution to Scotland in its own right.
11. Scotland’s universities have strong links with schools in their local areas,
making artistic and cultural facilities available to influence the learning
experience of school children. It is estimated that 19,000 school pupils
participated in activities arranged in Scotland’s university museums in 200607 (University Museums in Scotland). The RSAMD’s MusicWorks Programme
has developed local partnerships across the country over that last ten years
and has given thousands of young people of all abilities an opportunity to
participate in music making, particularly those from less advantaged
communities. A Community Theatre project run by Queen Margaret
University, Edinburgh for a number of years involves schoolchildren, older
people, women and ethnic groups, giving them a voice through performance.
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Realising, as far as is reasonably practicable to do so, the value and
benefits (in particular the national and international value and benefits)
of the arts and culture. 27(1)(d)
12. There is much the sector can do to assist Creative Scotland to promote
Scotland’s art and culture on the international stage through the many
connections institutions already have across the world with other universities,
galleries, museums and renowned international agencies and bodies for the
arts and culture. Universities are often the means by which Scotland is
represented internationally at art and cultural events such as the Glasgow
School of Art’s involvement with the Venice Bienniale, the world’s most
important festival for contemporary art. Our extensive alumni networks
throughout the world are another means by which Scotland’s international
reputation for the arts and culture is forged internationally.
13. Many universities are directly and proactively involved in Scotland’s
festival scene; a major attraction for tourism in Scotland. As well as strong
supporting roles in Edinburgh’s International, Book and Science Festivals
there are numerous others either hosted by or in collaboration with Scottish
universities including the Aberdeen International Youth Festival of music,
theatre and dance, the Dundee International Book Prize both of which involve
close collaboration with local institutions or the StAnza poetry festival which is
supported by the University of St Andrews to name a few; all of which are
successful in attracting visitors nationally and internationally raising Scotland’s
profile. Institutions are also well placed to evaluate the impact of such events
and advise on quality improvements through centres of expertise such as the
work the International Centre for the Study of Planned Events at Queen
Margaret University Edinburgh did very recently for The Gathering 2009.
Universities also have a transformational role to play in their regions in
attracting young, talented and creative people to an area. No one would doubt
the impact city-based universities, particularly the small, specialist institutions,
have had in helping move Glasgow on from its post-industrial past to a
thriving and dynamic cultural city and the biggest hub of creative industries
outside of London and the South east of England. There is also significant
evidence of the transformational role of universities in Dundee.
Encouraging and supporting artistic and other creative endeavours
which contribute to an understanding of Scotland’s national
culture.27(1)(e)
14. Scotland’s universities are rooted to their location and are very much a
part of Scotland’s rich cultural heritage. A good example of this is the
significant role institutions have as curators of museums and galleries which
house an immensely rich collection of artefacts that form part of Scotland’s
national culture. The organisation University Museums in Scotland estimates
that university museums in Scotland house 1.8 million items and that the
collections held in Scotland’s universities represent 32% of Scotland's science
history, 31% of its coins & medals, 24% of fine art, 20% of natural science and
18% of world culture. Five collections held by Scottish universities, including
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the entire holdings of the Universities of Aberdeen and Glasgow, are
recognised as nationally important.
15. The research undertaken at Scotland’s universities helps contribute to an
understanding; sometimes celebratory, sometimes questioning or critical, of
Scotland’s national culture. The Elphinstone Institute at the University of
Aberdeen is an example of this through the work they do to research and
preserve cultural heritage of the North-East of Scotland. The Centre for
Diaspora Studies at the University of Edinburgh is working to chart Scotland’s
remarkable influence on societies, cultures and economies across the globe,
showing how Scotland has helped shape the modern world.
16. Scotland’s university’s contribution to the year of Homecoming is another
example of the unique way in which our institutions are able to help celebrate
the diversity of Scottish culture. An exhibition of forty stunning photographic
images that capture the spirit of innovation currently taking place in
universities is touring Scotland throughout the second half of 2009 to
showcase Scotland’s continuing contribution to the world in terms of
innovation and discovery.
Promoting and supporting industries and other commercial activity the
primary focus of which is the application of creative skills. 27(1)(f)
17. Not only do Scotland’s universities provide the highly qualified and workready graduates that then go on to work in the creative industries or indeed
establish their own enterprises but the sector also provides lifelong training
and continuing professional development opportunities for people already
working in these industries. This is particularly important in the creative arts as
often skills are developed at a later stage in one’s career. For example,
training to be a theatre director is a second level skill which builds on earlier
qualifications and experience.
18. In terms of the emerging creative industries, the higher education sector is
also leading the way in areas of growing economic importance such as
design, journalism, publishing, film, photography and digital media. That
Scotland has such a burgeoning creative industries sector, worth £5bn or four
per cent of Scotland’s GDP owes much to the higher education sector. The
University of Abertay is an excellent example of how the development of the
now highly successful computer games and digital industry in the region has
been supported and developed by the presence of the university through the
provision of learning and teaching; research and knowledge transfer and
close connections with business. The university’s Dare to Be Digital initiative
links very closely with the industry to give students real world exposure. In
one year the annual programme generated five companies, two product deals
and 80 per cent of participants were hired by high profile employees in the
video games industry. Scotland’s universities are also directly involved in the
development and support of Scotland’s screen industry through Screen
Academy Scotland, a collaboration between Edinburgh Napier University and
Edinburgh College of Art which partners with the screen industry and is one of
only seven institutions or collaborations designated as UK centres of
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excellence in film practice education by Skillset, the Sector Skills Council for
Creative Media.
Does the Bill fully reflect the importance of universities’ contribution to
Creative Scotland’s mission?
19. For the most part, building a successful partnership between Creative
Scotland and universities will be a matter of practice. However, the Committee
may wish to assure itself that the drafting of the Bill does not inadvertently
hinder that. In particular, we note that sections 27(1)(f) and 28(1)(b) enable
Creative Scotland’s support for promoting and supporting industries and
commercial activities. We would be concerned if the omission of specific
mention of a role in promoting and supporting educational institutions’ work in
areas consistent with Creative Scotland’s mission meant that Creative
Scotland was inadvertently barred from this important field of activity.
Closing remarks
20. Universities Scotland would also like to emphasise the importance of
encouraging Ministers, Government Officials and Parliamentarians to
recognise the importance of Creative Scotland establishing close links with
universities and to look to working in partnership across relevant areas.
Partnership will be key to the success of Creative Scotland and it must look to
create the widest possible dialogue with those working in the creative field
including with universities. Universities Scotland is keen to work with the new
agency to support Scotland’s creative and cultural development to create
maximum benefit from the potential synergies between and among relevant
Scottish institutions and companies.
21. Universities Scotland is making a separate submission to the Finance
Committee about Part 2 of the Bill.
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SUBMISSION FROM VARIANT MAGAZINE
Public Services Reform (Scotland) Bill
1. The Public Service Reform Bill states its “overarching purpose ... is to
help simplify and improve the landscape of Scottish public bodies, to deliver
more effective, co-ordinated government that can better achieve its core
functions for the benefit of the people of Scotland.” Our submission argues
that this is certainly not the case in the proposals concerning the formation of
Creative Scotland. The Bill’s proposals for Creative Scotland instead
represent an historic revision and backward trend in cultural policy. We argue
that the organisation of Creative Scotland, as it is presently proposed, erodes
certain key values, such as the arms length principle and the universal
distinction between culture and commerce.
2. These first principles were established under popular governments in the
UK from 1945 onwards and in the UNESCO Convention on the Protection and
Promotion of the Diversity of Cultural Expressions which came into force in
2007. Variant is an arts organisation that depends on these national principles
and international standards being upheld if we are to survive in Scotland. We
are already seeing the erosion of our rights to freedom of expression in official
interference with the distribution of our publication thanks to contemporary
policy increasingly geared towards the synergy of a promotional culture in
Scotland. i The pressures now put upon us reflect the underlying logic of
“single purpose government” rather than reflecting normative democratic
values in cultural policy. We therefore object to the current proposals for
Creative Scotland on the basis of our human rights.
3. Michael Russell MSP, Minister for Culture, External Affairs and the
Constitution, has stated Creative Scotland is to be “an entrepreneurial
organisation”. Indeed, the design of the organisation owes more to a mixture
of bureaucrats and business people than it does to cultural practitioners or to
those with independent critical expertise in cultural policy. The discursive
isolation of Creative Scotland from broader-based debates about cultural
policy has impoverished the discussion of its functions. The recent Holyrood
government that proposed its creation have sought to reconcile economic
instrumentalism and pure artistic freedoms (or “arts for arts sake”). However,
this dichotomy, which Creative Scotland is said to transcend, is part of a
complex history that has still not been fairly debated and assessed, as it
should be, before making fundamental reforms to the ethos of cultural
provision.
4. In his work on the post-1945 period, the historian Alan Sinfield
summarises the view that democratic culture in the UK became relentlessly
“squeezed between art and commerce.” ii Only by ignoring such studies can
an entrepreneurially orientated organisation be projected as a solution to a
classic issue of cultural policy. Most scholars of cultural history would call into
question the idea that freedom of artistic self-expression is synonymous with
the defence of broader cultural rights, yet this is what has been implied time
and again by politicians voicing support for Creative Scotland.
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5. Creative Scotland offers a fundamental reform to a key aspect of
democratic society, yet it is being pushed through as part of much wider bill
aiming for a whole range of technocratic efficiencies which dissolve the arms
length organisations – overwhelmingly these are scrutiny bodies at a time
when failure of public accountability is salient.
6. Although reforms of cultural provision may be long overdue, without a
more fully informed parliamentary enquiry to deepen MSPs discussion about
cultural policy, the proposals for the organisation remain premature. The lack
of parliamentary discussion about how to best pursue UNESCO treaty
commitments to diversity of cultural expression (which include the diversity of
political expression) has shown how far removed Scotland’s civic discourse
on culture remains from a country like Sweden which pays greater attention to
UNESCO standards. Sweden recognises the need to counteract “the negative
effects of commercialism” iii and how markets may distort and reify culture as a
series of global commodities. However, the branding and commodification of
culture in Scotland is one of the key motivations for the new organisation.
Indeed throughout the promotion of Creative Scotland the idea of branding
has been used in an entirely uncritical sense. On the other hand, scant regard
has been paid to popular cultural institutions such as libraries and how
popular cultural institutions and leisure may be strengthened and developed.
7. There is little or no evidence that an avowedly entrepreneurial
organisation, more directly geared to economic policy, is needed or will
improve existing relationships of sponsorship and/or synergies between the
arts, culture and business. In this sense, the development of Creative
Scotland’s mission, or ‘core script’, appears to be more about ideological
engineering than economic necessity, improved service levels, or the public
good. Moreover, the unintended consequences of the shift towards an
entrepreneurial ideology in the public provision of culture have not been
tested in free and fair public debate. Marketplace “truths” require far greater
scrutiny, as has been amply demonstrated in recent months.
8. The risks of direct political influence over the arts was a preoccupation of
the Arts Councils in the UK for many years, as Nicolas Pearson has charted,
from the Arts Council of Great Britain’s Eighth annual report (1953): “Every
organisation [the Council] assists, large or small, has its own governing body
and it self-determined policy”, the importance of this being that, “Certain local
authorities have shown an excess of zeal by providing concerts and plays
under their own management, an endeavour which could be seen to be –
even if not designed as such – a movement towards L’Art Officiel, and on that
ground as dangerous as similar provision by a central quasi-governmental
body such as the Arts Council”. iv
9. However one judges the record of Arts Councils’ autonomy, and there are
many scholars like Raymond Williams who thought that the arms length
principle was in fact only a “wrist length” from the ruling establishment v , the
danger of Creative Scotland is more far-reaching than that of L’Art Officiel.
Creative Scotland opens the door to a corporate-friendly Culture Officiel under
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the guise of cultural nationalism. This comes just at the moment when
corporate power and the rule of markets are increasingly questioned by
ordinary citizens. It would be naïve to assume that an agency set to abandon
an already weak arms length principle in favour of a commercially orientated
cultural policy could uphold the very criticality concerning culture and
commerce that is already under threat.

i

Following a complaint from Culture & Sport Glasgow (CSG), Variant were informed that the
magazine had been removed from Glasgow venues managed by CSG following the
publication of ‘The New Bohemia’, an article by Rebecca Gordon Nesbitt that critically
mapped the political network of CSG. The interference with the distribution of Variant
would appear to contravene the author’s rights to free political expression as determined
by the European Court of Human Rights in cases such as Lingens v. Austria (1986),
Oberschlick v. Austria (1991). See, ‘Freedom of Expression on Trial: Caselaw under
European
Convention
on
Human
Rights’,
by
Sally
Burnheim,
http://www.derechos.org/koaga/i/burnheim.html (Accessed May 2009.) See also,
‘Comment’ in Variant, issue 33. An extract from CSG’s complaint to Variant, 23/7/08,
states: “The images you chose to illustrate the piece are in no way representative of
Culture and Sport Glasgow and the work that it does. They would appear to have been
chosen to illustrate the city of Glasgow in a negative way and thus associate Culture and
Sport Glasgow with negative imagery.”
ii
Alan Sinfield, 'The Government, the People and the Festival', in Jim Fyrth (ed.), 'Labour's
Promised Land?: Culture and Society in Labour Britain 1945-51', (London: Lawrence &
Wishart, 1995).
iii
“The objectives of national cultural policy include safeguarding freedom of expression and
creating genuine opportunities for everyone to make use of that freedom; taking action to
enable everyone to participate in cultural life, to experience culture and to engage in
creative activities of their own; promoting cultural diversity, artistic renewal and quality,
thus counteracting the negative effects of commercialism; enabling culture to act as a
dynamic, challenging and independent force in society; preserving and making use of our
cultural heritage; promoting the thirst for learning, and promoting international cultural
exchange and meetings between different cultures in the country.” ‘Sweden’s objectives of
national cultural policy’, www.sweden.gov.se/sb/d/3009/a/72002
iv
‘The Quango and the Gentlemanly Tradition: British State intervention in the visual arts’,
Nicholas Pearson, The Oxford Art Journal – 5:1 1982.
v
Williams, R. (1989 [1979]): The Arts Council. In: Williams, R.: ‘Resources of Hope. Culture,
Democracy and Socialism’, (Verso).
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SUBMISSION FROM THE VISUAL ARTS AND GALLERIES ASSOCIATION
(VAGA)
Public Services Reform (Scotland) Bill
1. The Visual Arts and Galleries Association (VAGA) represents the visual
arts sector across Scotland, through a membership network drawn from:
•
•
•
•
•

Local authority galleries
University galleries
independent galleries
public art initiatives
individual curators and artists.

2. Core activities of the visual arts sector are considered to be: exhibitions,
publications, and the acquisition of art for collections. A vital role for curators
is their relationships with artists and the promotion of Scottish artists,
particularly in an international context.
3. VAGA believes everyone has a right to art - the opportunity to enjoy,
engage with and participate in art and, in particular, the art of today.
Contemporary art, and the work of living artists, has the potential to engage
people with the cultural activities of today and to inspire them to become
involved with, and participate in, the heritage of the future. Cultural activity can
also have significant impact on people’s confidence, knowledge and
understanding, critical thinking and communication skills.
4. VAGA adopts a vision for Scotland's culture:
•
•
•
•

embracing opportunities for everyone to enjoy, engage with and
participate in art; recognising the intrinsic and transformative power
of art;
encouraging links and partnerships between local, regional,
national and international agencies to deliver Scotland's culture;
supporting creative practitioners to lead on producing Scotland’s
culture;
allowing Scotland’s culture to flourish independently with ample
resources.

Written evidence in response to the Public Services Reform (Scotland)
Bill
5. VAGA welcomes the opportunity to comment on the Public Services
Reform (Scotland) Bill – Part 3; relating to the establishment of Creative
Scotland.
6. In general, VAGA welcomes the establishment of Creative Scotland,
bringing to a close the long period of consultation over support for cultural
provision in Scotland and ending the considerable uncertainty over how this
support will be provided.
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7. In particular, VAGA welcomes the Scottish Government’s desire to want
Scotland to be a truly creative nation, with a strong national identity shaped
and defined by a vibrant arts and cultural sector; Policy Memorandum
paragraph 129.
8. In addition, VAGA welcomes the Scottish Government’s recognition of the
intrinsic value of the arts and culture found in the explanatory note that states
Creative Scotland will be tasked with “promoting ‘art for art’s sake’” – a
reference to Section 27 subsection (1) (b); explanatory notes paragraph 57. It
would be even more valuable if such a statement could be introduced into the
Bill, or the wording of the relevant section modified to express this objective
more clearly.
9. Section 27 subsection (1) (d) refers to realising the value and benefits of
the arts and culture in Scotland, as articulated in explanatory notes paragraph
59 and policy memorandum paragraph 145. VAGA believes such benefits
should be a welcome consequence and not the intent, or driver, of cultural
activity itself.
10. This function also particularly cites the national and international value
and benefits of the arts and culture. VAGA strongly believes internationalism
must be a two way exchange: Scottish artists supported to exhibit world-wide
and opportunities to show international work in Scotland. It is not clear from
the Explanatory Notes paragraph 59 and Policy Memorandum paragraph 146
if such exchange will be achieved by Creative Scotland.
11. It is recognised that one function of Creative Scotland is to promote and
support industry and commercial activity which have as their primary focus the
application of creative skills. The commitment to the primacy of creative
activity is to be welcomed.
12. It is disappointing, however, that the explanatory notes paragraph 61 and
the policy memorandum paragraph 148, both still refer to the definition of the
creative industries used by the depart of Culture, Media and Sport which now
appears outmoded and unhelpful, particularly in relation to the visual arts
which are referred to only in terms of ‘markets’. VAGA continues to call for a
definition which refers to the contemporary visual arts in terms of the
exhibition, production and collection of work by living artists.
13. Section 29 of the Bill refers to grants and loans and VAGA has already
sought clarification from the Scottish Government regarding explanatory note
paragraph 66 which notes: “Persons” in subsection (4) does not include
groups of persons because money will only be given to persons enjoying a
legal personality”. While assurance has been given that this will not apply to
existing funding arrangements, such provision may restrict the type of
organisation receiving support from Creative Scotland in future.
14. VAGA is particularly concerned how this will work in practice and note that
the commitment to honor funding agreements will not be enshrined in the


1188

legislation. This section will limit Creative Scotland’s ability to support
emerging artitst groups, or informally ‘constituted’ groups which, for whatever
reason, fail to receive funding one year and return to apply for funds in
subsequent years.
15. The Scottish Government notes this is a particularly complex area of law
that is generally agreed to be unsatisfactory and cites a recent Scottish Law
Commission Discussion Paper on the subject which may result in a change in
the law to allow unincorporated associations to enter into legal arrangements.
It is apparent however change is not imminent and VAGA argue that denying
unincorporated associations access to cultural funds is an unforeseen
consequence of this section of the Bill.
16. Finally VAGA particularly welcomes the commitment to allow Creative
Scotland independence in exercising its functions of artistic or cultural
judgement, as outlined in Section 30 subsection (2). It is therefore peculiar for
the Bill to allow Scottish Ministers the opportunity to vary or revoke any
direction given under this Part – subsection (4).
In response to the Education,
Committee’s specific questions:

Lifelong

Learning

and

Culture

17. The Policy Memorandum and Financial Memorandum are helpful in
explaining the Scottish Government’s purpose and objectives in establishing
Creative Scotland. It is particularly welcome that, from 2009/10, the costs of
transition will be met by the Scottish Government.
18. While it does not appear particularly relevant therefore to comment, some
issues arise:
•
•
•

•

most of the estimates vary wildly and therefore the costs represent
a ‘best estimate’ only;
it seems astonishing for a new organisation to maintain the status
quo for accommodation (paragraph 490);
reference to appointments to the Board (paragraph 492) suggest
this will comprise no more than 6 members and a chair, in contrast
with Schedule 5 of the Bill which suggest a Board of between 8 –
14 members;
finally, one can argue whether there are no anticipated additional
costs to other bodies, individuals and business (paragraph 497). It
is unlikely this will be known until Creative Scotland comes into
being, but the delay and potential shift in the cultural landscape
may bring many additional and unforeseen costs to cultural bodies,
creative individuals and businesses.

19. VAGA is not aware the Scottish Government carried out any consultation
prior to the introduction of the Bill.
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SUBMISSION FROM VOLUNTARY ARTS SCOTLAND
Public Services Reform (Scotland) Bill
About Voluntary Arts Scotland
1. There are an estimated 2 million people in Scotland who participate in the
arts and crafts, including nearly 9,400 organisations (or 18.8% of the general
voluntary sector) and 263,400 volunteers in the voluntary cultural sector.
Voluntary Arts Scotland was created to support the efforts of these people
and their groups to provide cultural activity in their communities, through
development and advocacy. Voluntary Arts Scotland is part of the Voluntary
Arts Network (VAN), the development agency for the voluntary arts across the
UK and the Republic of Ireland. Our mission is “promoting practical
participation in the arts and crafts.”
2. We welcome the opportunity to comment at this stage on the Bill and its
related documents especially as we are aware the Scottish Government did
not carry out any consultation prior to the introduction of the Bill. We will be
concentrating primarily on the Creative Scotland aspect of the bill with a small
note of the Charities legislation change.
General comment
3. We are aware that the legislation covers only the framework of the new
organisation, Creative Scotland, and that there is still significant work to be
done on the content. However it is essential that this work results in an
organisation whose ethos and abilities are trusted by the people and groups
whom it is meant to support and represent.
The Bill itself
“(1) Creative Scotland has the general functions of—
c) encouraging as many people as possible to access and
participate in the arts and
(2) In exercising the function mentioned in subsection (1)(c), Creative
Scotland must do so with a view to increasing the diversity of people
who access and participate in the arts and culture.
4. Voluntary Arts Scotland considers that the main issue regarding diversity
may not be the range of people accessing and participating in the arts and
culture, but more the range of what is considered to be arts and culture
highlighting a need to expand the underlying definition from mainstream or
‘high arts’.”
29 Grants and loans
“(1) The Scottish Ministers may make grants to Creative Scotland.
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5. Does this mean that the organisation has no guaranteed income from the
government?
“30 Directions and guidance
(1) The Scottish Ministers may give Creative Scotland directions (of a
general or specific nature) as to the exercise of its functions.
(2) But the Scottish Ministers may not give directions so far as relating
to artistic or cultural judgement in respect of the exercise of Creative
Scotland’s functions under section 27(1) or (3), 28(3) or 29(4).”
6. We understand concerns that some have over the power of direction by
the Minister. We think there needs to be a certain element of direction as it is
public money and the organisation needs to be accountable for decisions
made. Whilst never expecting that the Minister would rule on every case, we
would expect to see clear direction over what the government expects to be
outcomes from the public purse and strong principles of equality and access
to that support.
Schedule 5
“1 (2) Creative Scotland is not to be regarded as a servant or agent of
the Crown, or as having any status, immunity or privilege of the Crown,
nor are its members or its employees to be regarded as civil servants.”
7. Does this mean that it does not have to take account of any Government
policy directions, or agreements it might make with sectors that come under
the Creative Scotland remit?
“2 (1) Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative
Scotland, and
(b) no fewer than 8 nor more than 14 other members appointed by the
Scottish Ministers.”
8. This is obviously the section that puts Creative Scotland out of charitable
status. If charitable status is wanted then the government will need to look at
a democratic way of electing people to the Board.
Committees
“8 (1) Creative Scotland may establish committees for any purpose
relating to its functions.
20 (2) Creative Scotland is to determine the composition of its
committees.
(3) Creative Scotland may appoint persons who are not members of
Creative Scotland to be members of a committee; but such persons are
not entitled to vote at meetings of the committee.”
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9. Just pointing out that if you have no vote – what’s the use of being on the
committee?
General powers (10)
10. We understand that the list in this section is meant to be enabling; but we
have concerns that there is no restraint on what Creative Scotland can do with
respect to creating organisations or services which could duplicate what
already exists.
11. We are pleased to see specific reference to Creative Scotland being able
to enter into contracts as this certainly opens up the possible relationships the
organisation can have beyond grants!
12. We are also aware that the new legislation may make it impossible for
Creative Scotland to fund unincorporated associations, which we understand
is currently not the case with the Scottish Arts Council. This will have
implications on the nature of clients it can support and may end of making it
an exclusive rather than accessible organisation. It also brings into question
its Awards for All allocation as many groups that utilise this route are
unincorporated associations. We know the Scottish Law Commission are
looking at this area but it is important that legislation is not passed that
inadvertently suddenly excludes many potential clients from Creative Scotland
support.
Financial memorandum comments
471. New Government Priorities
13. Youth Music Initiative – might transfer to creative Scotland? Why put this
uncertainty in? Either it is going to transfer or not?
472 Efficient Government programme
14. We think that the efficiency targets that Creative Scotland will inherit will
immediately cause financial problems. Instead of the increase that it should
be getting to cover a larger remit, it faces immediate cuts? Combining the two
existing agencies was theoretically to free up money only to have it disappear
into ‘efficiency’ gains. Why let the arts still be underfunded through these
mechanisms especially when the arts and culture is one of the areas greatly
hit by the reduction in Lottery funding because of the Olympics 2012 drain,
and we need to encourage more participation ahead of the Commonwealth
Games in 2014?
15. And also there is the effect of the loss of charitable status. Creative
Scotland should be at least keeping the expected efficiency gains to cover this
loss of income.
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475. Transition Costs
16. We are pleased to see that government is footing the bill for the transition
as opposed to the opposite in the first attempt. If this is a change the
government wants then it needs to spend the money rather than from
efficiency gains, which also made the original transition project difficult to
account for it appears!
497. Cost to other bodies
17. We do not agree at all with the assertion that there will be no costs to
other organisations other than those named in the paragraph. Clients of the
Scottish Arts Council and Scottish Screen will need to change letterhead,
websites, publications and so on. Maybe in some cases this will be relatively
small costs but in others they will be sizeable and no-one will be funding them
to cover these changes in most cases!
18. Also there are the costs in getting to know a new organisation, systems,
expectations, language, culture. These are items that ultimately translate into
real costs of staff and volunteer time, which again will not be covered by
funding from Creative Scotland. So to say there are no anticipated additional
costs to other bodies, individuals and businesses is simply not true and shows
a lack of understanding of the scale and nature of this type of transition.
19. Also we have not been contacted by the Government with regard to the
reference of further defining roles and responsibilities of delivery and
advocacy bodies. Consequently they are unlikely to have any idea of what our
costs are likely to be, so are potentially working without full knowledge of the
situation and making assertions that do not add up.
498 Loss of charitable status
20. Reducing the amounts needed in efficiency gains would cancel out the
losses from the loss of charitable status e.g. £546,400 loss compared with
£912,000 in year 1 efficiency gains!
21. The loss of rates relief – could this also be mitigated by moving to a site
not so expensive?
22. With regard to donations – who is giving these? Would it be better to
encourage them to be given to organisations that are not statutory ones and
have charitable status? Also what are the implications of the ownership of the
current assets of the Scottish Arts Council? Also assets owned by charitable
organisations are generally expected to be held by a charitable organisation in
our reading of the OSCR requirements?
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499 Transition Team
23. This is good to finally see some figures on the cost of the transition team
costs. What is unfortunate is that from our perspective it appears that there
was not the best value gained from the money expended.
Policy memorandum extracts
24. We have commented on aspects of this document as the legislation only
covers the framework in many cases and the work of content of Creative
Scotland is still largely unknown, but we expect that the points made in the
policy memorandum will shed some light on the possibilities:
141.’ ….its role will be to develop support frameworks’
25. We can understand the role with regard to funding but expert/best
practice advice do already have other support frameworks – this needs to be
recognised in policy and practice of Creative Scotland and maybe how it helps
develop existing ones too.
“143 ‘As the national public body for the arts …. the key advocate of
Scotland’s arts and culture’”
26. We are not sure how this paradox will be resolved as being the national
public body should make it answerable to demands of government policy but
at the same time may need to question that very policy? Also there is the
issue about the different demands of being a development agency and a
funding body that can cause potential conflict in delivering support.
“144. ‘Creative Scotland … will recognise that the fun, fulfilment and
creative stimulation of both experiencing and joining in the arts and
culture are valued by individuals and communities across Scotland’.”
27. We are pleased to see the word ‘fun’ in a government document as this is
such a motivating factor in taking part in arts and cultural activities!
“146. International profile”
28. We do need to recognise that it is not always high profile showcases that
have the greatest effect on people connecting to Scottish culture across the
world. Often the one to one, personal contact, word of mouth can have a
greater impact.
“150. Composition of the Board”
29. We agree with not reserving places for specific interests on the Board as
long as the need to have a good coverage is taken account of when recruiting
and selecting the Board.
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“163. Ministers will expect Creative Scotland to work in partnership with
these and all other relevant bodies across the arts/culture sector, as
well as more widely.”
30. We are happy to see this stated in the policy memorandum – we
obviously are very interested as Voluntary Arts Scotland to be one of the
partners for Creative Scotland as we are already delivering support, advice,
training and advocacy services for a large portion of the arts and cultural
sector.
“164. ‘The Government believes that Creative Scotland’s functions as
proposed in this Bill will allow it to develop and lead a strategic
approach to the delivery of arts and culture, garnering input from others
in order to act as principal advisor to Ministers on arts and cultural
policy.’ “
31. We are happy with this approach as long as it is much more inclusive than
in previous times, when sometimes only funded clients of the Scottish Arts
Council were the main consultees rather than the large number who do not
have a relationship with them and even then certain clients were not included
on the lists. Also consultation earlier in policy development processes is
always more welcome, especially if policy is driven by activity by arts and
cultural organisations, instead of written documents landing on the desk two
days before summer holidays start for everyone!
Equal opportunities
“166. ‘Creative Scotland will also work with voluntary, business and
charities sectors as well as other interested bodies.”
’
32. We find it interesting that the first time the voluntary and charities sectors
are mentioned are in relation to equal opportunities and not where we would
expect to see them around ‘participation’ as the majority of these opportunities
are created by groups in these two interconnected sectors and need support
as such!
Part 7 - Charity trustees’ indemnity insurance
33. We are very pleased to see this issue being cleared up!
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SUBMISSION FROM WEST DUNBARTONSHIRE COMMUNITY AND
VOLUNTEERING SERVICES
Public Services Reform (Scotland) Bill
1. The Scottish Government believes strongly in the ethos, value and importance
of public services and their continuous improvement for the people of Scotland.
From road building and care services through to safeguarding our natural and built
environment, public services are designed and delivered in increasingly innovative
ways by diverse providers from across the public, private and third sector. They
want to reshape Scotland's public services, not because they are failing, but to
make them more flexible, responsive and effective by removing unnecessary
bureaucracy and duplication in service planning and delivery. They say that this is
not about squeezing public services. The aim of the legislation is to free-up the
time of public service staff to allow them to innovate and improve service delivery
and help achieve more for Scotland.
2. Whilst welcoming the opportunity to streamline various aspects of government
through public sector reform, we draw to your attention various issues that will
impact on those communities and volunteering sector organisations especially
relating to the following three issues:
•
•
•

Best value (Crerar Review): equity in access and provision of
contracts
Efficient government: level playing fields and equal treatment with
improved deliver and enhanced reputation of services
Community planning: reducing duplication and effective monitoring of
social and economic outcomes.

Overall vision
3. In general WDCVS agrees that the overall vision set within the Bill has merit in
that it seeks to reduce duplication of services and enhance delivery to the citizen,
with the outcome of a healthier, wealthier, fairer, smarter and safer Scotland.
4. Improvements to service delivery are not only commensurate with economic
and managerial change but in addition and critically cultural change. Legislators
must recognise that changing managerial roles, regarding staff and rearranging
the deckchairs is counterproductive to real and pragmatic change that can be
measured and evaluated.
Improving the landscape
5. Professor Crerar in “The Report of the Independent Review of Regulation,
Audit, Inspection and Complaints Handling of Public Services in Scotland”
underlines the immense amount of complex scrutiny that existing in Scotland
especially since the advent of the devolved Scottish Parliament. Though
welcoming increased scrutiny of those providing public services, Professor Crerar
states that Scotland has become burdened by over scrutiny across all sectors
including the burden placed on charities through the Office of the Scottish Charity
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Regulator. The review highlights the areas for improvement and offers all public
service providers the opportunity to review their processes and build relationships
with partners to improve and streamline scrutiny processes before the
implementation of statutory regulation.
6. We believe that to have a fully reformed public sector that not only the spirit but
the practical and pragmatic implementation of Professor Crerar’s review should
play a critical part in the debate of public sector reform especially in relation to:
•
•
•

Scrutiny and relationship with internal quality management
Reporting mechanisms and official reporting to external bodies
Accountability to clients, contractors, funders and external bodies.

7. For the community and volunteering sector critical elements of reform must be
underpinned by:
•
•
•
•
•
•
•
•

self assessment (Increased expectations / enhanced performance &
skills set)
changes in working practises (organisational change & development
as well as cultural)
increases in partnership working (improving relationships / reducing
duplication across sectors)
a clear public outcome focus (reflecting public need)
leadership responsibility (improvements in management skills base)
accountability (openness & transparency, improvements in standards)
single reporting mechanisms (reducing duplication)
effective deliver agents (identifying those best placed to run services
that deliver).

Reform and recession
8. The debate on public sector reform since the advent of devolution in Scotland
has been one that centres on the role of local government starting with the Local
Government (Scotland) Act 2003 in which the largest public sector delivery agent
other than the NHS has been given enhanced powers and additional legislative
powers. In addition, with the signing of the Scottish Government and Convention
of Scottish Local Authorities (COSLA) concordat this relationship has been
enhanced whilst little has been done to bring about effective measurement the
public sectors ability to deliver on agreed outcomes. Though economic recession
has a considerable impact on how the reforms can be achieved the reasons for
reform have not changed e.g.:
•
•
•
•
•

duplication
closed contracting
limited changes in health and social indicators
finite monies
changing service needs
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9. Unlike the public sector, the community and voluntary sector has seen a
dramatic change in both its regulation and needs access to a sustainable
contracting culture especially for those social enterprises that are innovative and
already delivering public services via Service Level Agreements. It is even more
critical that any legislation brought forward recognises that reform is needed now
more than ever and must be about long-term sustainable gain rather than shortterm individual sector advantage.
10. This could be assisted by:
•
•
•
•

more equitable procurement,
moving from a funding to contracting culture
improvements in skills sets and;
effective delivery and monitoring of community planning outcomes.

Simplification of public bodies
11. WDCVS recognises and agrees with much of the Scottish Government’s
simplification agenda especially in relation to:
•
•
•
•

simpler structures which support the achievement of the Scottish
Government's national strategic objectives and local government's
delivery of better outcomes for local communities
transparent and clear public service decision-making, with streamlined
scrutiny and control regimes, which facilitate Scotland's capacity to
mobilise capital and grow our economy
fewer, better structured arms length bodies at a national level; which
receive clear and integrated strategic direction from Government,
while at the same time given room to deliver
collaboration and joint-working between public services, which is
essential for delivering better services, facilitated through less heavy
formal structures and fewer organisational boundaries cutting across
decision-making.i

12. With this in mind legislation must set out a reform agenda that will have critical
weight to ensure that the policy vision which has broad political support is
implementedii. For the community and volunteering sector this implementation is
reliant up on:
•
•
•
•
•
•
•
•
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recognition of community and volunteering involvement in service
delivery
acceptance of complexity of relationships in service delivery
robust political leadership for change
incentives to deliver
strong censure mechanisms for delivery failure
reviewing local government
service focused structures through Community Planning Partnerships.
Ordering and power – function, responsiveness and efficiency

13. When making powers in regards to efficiency, effectiveness and economy
Ministers should consider that the following would assist in meeting the aims of the
Bill:
•
•
•
•
•
•

civic engagement to highlight rights and a culture of civic responsibility
for change
implementation of the recommendations of the Crerar Review
acceptance of full cost recovery for service delivery
equitable playing field in accessing procurement
retaining local investment within local areas
rewarding innovation and excellence in service delivery and design
through partnership.

14. These aspects would improve transparency and ensure effective management
of resources through a more focused service delivery culture. The culture of civic
pride must be placed at the heart of the bill not only in relation to public bodies but
also to those external organisations that deliver services. Whether they be public,
private or community based the first aspect of their contracts should be pride in
delivering effective and responsive public services.
Organisational consolidation
15. Many aspects of previous reform agendas have implicitly been for economic
reasons and sought to streamline services from a narrow field of policy. Since
devolution, administrations have accepted that reform must come from a broader
policy field, for example, from Local Health Care Partnerships to Community
Health Partnerships, joined CHP’s and Social Work Departments, enhanced
political drive for community planning, restructuring of voluntary sector support,
and critically the aims and objectives of the Concordat.
16. With this in mind the drive to push this agenda to the heart of government
across a range of national bodies is welcome and shows political will for change
especially in relation to the proposed changes through Scottish Care Social Work
Inspectorate Scotland (SCSWIS). Nevertheless, the experience of the majority of
community and volunteering organisations has been negative in aspects of
relationships not necessarily with politicians but with the mechanism of the
government bureaucracy across administrations at national and local government.
If the legislation is to effect change then the following should be considered:
•
•
•
•
•
•
•

focused change
managerial improvements
effective and commonsense regulation
equitable regulation
level playing fields in procurement
targeted delivery to those most in need
political direction and effective monitoring.

17. It is critical from a social care perspective that proposed regulation changes
should not be cumbersome or disadvantage those organisations that are directed
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by a volunteering board of management. Additional clarity on what a social service
is would be welcome especially under Part 4 chapter 2 of the proposed Bill in
relation to inspection as certain local services are not only managed by volunteers
but delivered via volunteers.
18. In addition, legislators should accept that much of the regulatory frameworks of
health care services are becoming incorporated through local Community Health
Care Partnerships many of which are becoming integrated services with Social
work departments. In relation to Health Improvement Scotland legislators should
consider discharging some of its functions through local health partners thus
improving relationships, understanding and utilising existing structures.
19. Furthermore, any consolidation of existing organisations must
commensurate with the recommendations of the Crerar review in that the:

be

“core purpose of... scrutiny is to provide independent assurance within a
wider performance management and reporting framework, and that the
functions of external scrutiny and the organisations responsible for carrying
them out should now operate as a system. This will require a much greater
degree of leadership and directed co-ordination than at present, and a much
greater focus on performance management and associated self-assessment
by service providers.”
Trustee indemnity
20. Whilst welcoming the inclusion of Charity trustees’ indemnity insurance,
charitable trusts should consider the impact of cost in relation to numbers of
trustees and the impact up on finances if they consistently fail to meet regulations.
Nevertheless, this is an internal issue of finance that charitable trusts will have to
factor within their financial and governance planning.
Asset disposal
21. Much is being made of asset disposal by non-governmental departments and
that these should be passed to community groups. Whilst agreeing certain assets
may be best serviced by community groups it is critical that any such adjustments
to asset management is based on best value and effective management linked to
outcomes for the wider community, and based on a model of sustainability and not
merely as a movement of financial responsibility.
Regulation in practise
22. It is important for legislatures to recognise that regulation in practise is often a
reactionary process and underpins a culture of crisis management. To ensure that
a more effective and positive culture of evaluation and change is implemented the
five guiding principles for external scrutiny highlighted in the Crerar review should
influence the Bill:
•
•
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public focus
independence

•
•
•

proportionality
transparency
accountability.

23. These should be adopted by Ministers, Parliament and other stakeholders
especially Local Authorities, Health Boards and Community Planning Partnerships.
Cross regulation – the Office of the Scottish Charity Regulator
24. An emerging issue for many service providers is the plethora of regulation that
covers the work they undertake. For community and voluntary organisations this
can be burden in financial and management resources. It is critical that any
regulation frameworks are easy to understand and that in relation to registered
Scottish charities, this regulation should not place them at a disadvantage with
non-registered organisations, public bodies, private organisations or charities in
other U.K. nations that have differing regulatory frameworks. It may be of benefit if
regulators could agree to a lead regulator depending upon the circumstances.
Savings and investment
25. It is critical that any savings to the public purse be re-invested in those policy
areas which will deliver improvements across Scotland to the benefit of the
taxpayer and citizen. They should be in the first instance targeted at areas most in
need and assist in bringing about a level playing field for Scotland’s communities.
It is critical that these investments do not become targeted by lobbyist whether
from the community and volunteering sector or any other sector.

i

First Minister’s Statement on More Effective Government – supporting information (Scottish
Government Jan 2008).
ii
Effective Government Statement debate - Scottish Parliament Wednesday 30 January 2008.
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SUBMISSION FROM YOUTHLINK SCOTLAND
Public Services Reform (Scotland) Bill
Introduction
1. YouthLink Scotland is the national agency for youth work. It is a
membership organisation and is in the unique position of representing the
interests and aspirations of the whole of the sector, both voluntary and
statutory. We welcome the opportunity to respond to this consultation,
particularly in relation to the establishment of Creative Scotland.
2. YouthLink Scotland champions the role and value of the youth work
sector, challenging government at national and local levels to invest in the
development of the sector. Our aim is that Scotland will have a dynamic and
accessible youth work sector, which supports young people to become
successful learners, confident individuals, effective contributors and
responsible citizens.
3. YouthLink Scotland, its board, membership and staff are working together
to achieve the following outcomes:
•

Increased awareness and understanding of the contribution made by
youth work to achieving key policy agendas.

•

Policy and legislation which better reflects the needs and aspirations of
the youth work sector and the young people they work with.

•

A clear strategic approach to improving youth work practice in
Scotland, increasing the quality of youth work opportunities for young
people.

•

A clear strategic approach to workforce development, increasing the
quality and quantity of training opportunities for youth work staff and
volunteers.

•

Improved communication and networking across the sector, with
external stakeholders and the media, resulting in increased recognition
of the positive contribution made by youth work and young people.

•

Sustainable investment in youth work

Creative Scotland
4. YouthLink Scotland broadly welcomes the establishment of Creative
Scotland. We are keen to have a productive relationship with the new body
and continue to seek more grass roots engagement in the arts through youth
work.
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5. The Scottish Government’s Regulatory Impact Assessment on the
establishment of Creative Scotland was very useful. Helpful background
information on the options for improvement, and rationale behind them, lead
us to agree that the option being proposed in Bill is the best one.
6. YouthLink Scotland has worked in partnership with the Scottish Arts
Council, on a continuous basis, for over ten years. The main purpose of the
partnership has been to develop resources for the youth work and arts sectors
to work together to benefit young people.
7. YouthLink Scotland recognises the work currently been done by the
creative arts sector to support and enhance the delivery of a Curriculum for
Excellence. The recent publication of, ‘The Art of Learning, using the arts to
deliver Curriculum for Excellence’ (Scottish Arts Council 2009) clearly
demonstrates the added value and benefit of the arts in the education of our
young people.
8. YouthLink Scotland endeavours to support our members to better
integrate the arts agenda into their work, thereby meeting the strategic aims of
both the Scottish Arts Council and YouthLink Scotland. This is progressed by
setting targets across our policy agenda, workforce development and our
information services.
9. YouthLink Scotland has integrated arts development into its business plan
by looking at how it can influence policy makers, training providers and youth
work stakeholders to better value creative arts within a youth work context.
10. Through our website we have worked to increase youth workers’
awareness of the resources and skills available in the creative arts sector and
the added value which can be brought to youth work activities in Scotland. By
doing this we aim to increase participation in the arts by young people and
emphasise its role within a learning environment.
11. YouthLink Scotland has promoted best practice through the development
of an arts toolkit which, following its initial trials last year, is currently being
revised ahead of its launch later this year.
12. YouthLink Scotland recognises the opportunities that Creative Scotland
will bring and welcomes the opportunity to broaden its partnership with the
creative arts sector. The streamlining of grants will be of benefit to our
membership and help them to maximise their use of the arts in programmes
of activity for young people.
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EDUCATION, LIFELONG LEARNING AND CULTURE COMMITTEE
EXTRACT FROM THE MINUTES
21st Meeting, 2009 (Session 3)
Tuesday 1 September 2009
Present:
Claire Baker
Ken Macintosh
Elizabeth Smith
Karen Whitefield (Convener)

Kenneth Gibson (Deputy Convener)
Christina McKelvie
Margaret Smith

Apologies were received from Aileen Campbell.
Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Val Cox, Deputy Director, Positive Futures, Adam Rennie, Deputy Director,
Community Care, Gillian Russell, Divisional Solicitor, Scottish Government
Legal Directorate, Nicholas Duffy, Solicitor, Scottish Government Legal
Directorate, and Shane Rankin, Project Director, Scrutiny Bodies Team,
Scottish Government;
and then from—
Alexis Jay, Chief Executive, Social Work Inspection Agency;
Jacquie Roberts, Chief Executive, Care Commission;
Graham Donaldson, HM Senior Chief Inspector, HM Inspectorate of
Education;
Harry Stevenson, ADSW Executive Committee member, Association of
Directors of Social Work;
Geraldine Doherty, Depute and Registrar, Scottish Social Services Council;
Tam Baillie, Scotland's Commissioner for Children and Young People;
Ruth Stark, Professional Officer, British Association of Social Workers;
Annie Gunner Logan, Director, Community Care Providers Scotland.
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Scottish Parliament
Education, Lifelong Learning and
Culture Committee
Tuesday 1 September 2009
[THE CONVENER opened the meeting at 14:03]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Karen Whitefield): Good
afternoon. I open the Education, Lifelong Learning
and Culture Committee’s first meeting following
the summer recess. I hope that all committee
members had an enjoyable summer, even though
the weather was not particularly co-operative at
points.
We have apologies from Aileen Campbell MSP,
who is unable to join us today.
The first item on our agenda is our stage 1
scrutiny, as a secondary committee, of the Public
Services Reform (Scotland) Bill. Today, we will
focus on the aspects of the bill that relate to social
work and joint inspections. I am pleased to
welcome from the Scottish Government Val Cox,
who is the deputy director of positive futures;
Adam Rennie, who is the deputy director of
community care; Gillian Russell, who is the
divisional solicitor for health and community care;
Nicholas Duffy, who is a solicitor in the legal
directorate; and Shane Rankin, who is the project
director in the scrutiny bodies project team. I
understand that Mr Rankin will make an opening
statement. We will then move to questions.
Shane Rankin (Scottish Government Primary
and Community Care Directorate): Thank you
very much.
The new scrutiny and improvement bodies for
social care and social work and for health care are
a significant part of the Scottish Government’s
plans to improve the performance of Scotland’s
public services. The Government believes that the
core purpose of external scrutiny is to provide
public assurance and improve service quality. Its
aim, in introducing the changes, is to create more
effective and efficient bodies that can work more
effectively together and with the other major
bodies, such as Her Majesty's Inspectorate of
Education, Her Majesty's inspectorate of
constabulary for Scotland and HM prisons
inspectorate for Scotland.
The Government’s intention is that the creation
of the new bodies will lead to reduced
administrative burdens on public bodies and other
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service providers, and to a better focus on the
greatest risks. Part 4 of the bill, which will establish
the body social care and social work improvement
Scotland, provides for those changes. The new
body will integrate the Scottish Commission for the
Regulation of Care’s responsibilities for regulating
and
inspecting
care
services,
excluding
independent health care; the Social Work
Inspection Agency’s responsibility for inspecting
social work services, including criminal justice
social work; and HMIE’s responsibilities for
inspecting child protection and integrated
children’s services. The legislative provisions that
will establish social care and social work
improvement Scotland, which are critical to
achieving an integrated approach, are in sections
34 to 89 in part 4 of the bill and sections 92 to 97
in part 6 of the bill. The provisions will draw into
the new body—which will be a non-departmental
public body—the functions, powers and duties of
the existing bodies. The care commission will be
dissolved and the functions of SWIA, which is a
Government agency, will be carried out by social
care and social work improvement Scotland.
The provisions will permit simplification of the
regulation of care services, will allow for the first
time the scrutiny of services along the whole care
pathway, from the point of assessed need to the
point of service delivery, and will focus on
outcomes for individuals. A focus on outcomes as
well as on standards will be enabled. Joint
inspections by scrutiny bodies will provide a duty
on the bodies to co-operate and will require the
involvement of users of services in design and
delivery of scrutiny.
The primary focus of the new body’s
responsibilities will be to provide public assurance
on the quality of a range of often interdependent
services that are provided by public, private and
not-for-profit organisations. The new body’s
capacity to consider the complex interrelationships
between services will ensure that inspection and
regulation provide effective support for service
improvement. The integration of responsibilities
from three existing bodies—the care commission,
SWIA and HMIE; the capacity to conduct simpler
and more proportionate joint inspections with other
bodies, such as healthcare improvement Scotland,
HMIE, Her Majesty’s inspectorate of constabulary
for Scotland and HM prisons inspectorate for
Scotland; the flexibility on inspection frequency
and the greater scope to share information will
enable the new body to consider more effectively
and efficiently the impact of other services on
outcomes. The new powers, duties and flexibilities
in social care and social work improvement
Scotland will enable better targeting on risks, allow
scrutiny to be more proportionate, lead to more
efficient use of scrutiny resources, improve public
assurance and focus support for improvement
where it is most needed.
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The Government is determined to improve
services and scrutiny as quickly as possible. Work
is already in hand on how the functions of the
existing scrutiny bodies can be integrated, and on
how the new bodies can collaborate to provide
improved public assurance and more effective
support for improvement.
The Government wants to see the benefits of
integration and collaboration as soon as possible.
It does not want to diminish public assurance or to
delay service improvement in the period to April
2011, when the new bodies will commence their
work. Service users may be concerned that, in the
run-up to establishing the new scrutiny bodies and
in the early months of their operation, services will
not be effectively regulated and inspected, and
that the providers of poorly run services will not be
challenged. However, the scaling back of scrutiny,
the focus on risk and the co-ordination of scrutiny
of local government services are already enabling
more proportionate scrutiny and a high level of
assurance, and are focusing attention on
improving the poorest services.
The current considered and evolutionary
approach to scrutiny improvement will continue as
we move towards the start-up date for the new
scrutiny bodies. We will work with the existing
scrutiny bodies, relevant professionals, service
providers and users, and with other key
stakeholders to ensure that we shape the
operations of the new bodies so that they maintain
high levels of assurance and focus effectively on
supporting service improvement as soon as they
are established.
I hope that my comments have helped to explain
the Government’s intention in establishing the new
bodies. We are happy to answer any questions
that the committee may have.
The Convener: Thank you for that. The
committee has questions on a number of areas
that it wants to pursue with you this afternoon.
The existing bodies all have particular remits
and are responsible for scrutiny—HMIE and SWIA
are examples. What difference will centralisation
of the provision of services make? Do the bodies
currently not co-operate?
Shane Rankin: The bodies do co-operate, and
it has in recent years been shown well how that
collaboration can improve assurance on quality of
services, and how it can give a better sense of
how services operate and how they might
improve.
However, it is also clear that some of the
collaborative arrangements are quite complex.
The proposed approach should, by bringing
together in one body a variety of services, as
opposed to their being provided by three separate
bodies, allow simplification of the process of
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collaboration, and should also allow integration of
a number of activities. As I said in my opening
statement, it will allow the care pathway for
individuals—right through from the assessment of
need to the social work service—to be scrutinised
as a whole, and it will allow the information that is
gathered at every stage in that process to be
considered and used to develop a sense of what is
being achieved for the individuals and the quality
of the service.
The Convener: Can you give me a concrete
example of the difference between the existing
regulation and scrutiny and the regulation and
scrutiny that we will have if Parliament agrees to
enactment of the bill in its current form? I read
some of the responses to the consultation: the
Association of Directors of Social Work and
Children 1st—they are but two examples—have
some concerns. They state that although the
current system might be a little complicated, it
does deliver. They are not convinced that
streamlining will necessarily lead to improvement
in the quality of scrutiny—it might lead to a dilution
of the service.
Shane Rankin: Some of the comments that
were made in evidence question how we will know
whether the service has improved—the convener
alluded to that in her question. I suppose there are
two aspects to the answer. First, the existing
bodies, some of which have not held their
responsibilities for very long, brought together a
number of different services into the organisations
in which they currently conduct their work, and
they have shown considerable success in
simplifying the approach and in providing better
assurance and a clearer sense of how services
need to be improved. That argument for
simplifying the scrutiny arrangements follows
through to the proposed amalgamation of a series
of functions.
Secondly, the detailed work on developing the
approach to integration and simplification is in
progress as we proceed with the bill. That work is
being done in collaboration with the existing
bodies and stakeholders of all kinds, from service
providers to umbrella bodies and so on. In doing
that work, we are starting to arrive at some of the
solutions—some of the integrations and
simplifications that might, in due course, be
possible. We have not arrived at a conclusion as
to how the business model for the new
organisation will take shape, but that work is in
hand.
The answer is also partly about whether the
public will be more assured by reports from the
future bodies. As the new organisations take
shape and take hold of their responsibilities, we
will have a sense that they can describe more
effectively the outcomes that are being achieved
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through the collaborative work that they are
undertaking and the approach that they are
adopting.
The fact that the Government has moved
towards a much more outcomes-based approach
with local government is making scrutiny of many
services much more challenging. The enabling of
collaboration between scrutiny bodies that have a
particular service focus—requiring that they
collaborate, and simplifying that process—allows
assessment of outcomes to be achieved and the
quality of service to be improved.
14:15
The Convener: I realise that you tried very hard
to answer my question, but I am just a simple
politician and am struggling to grasp what the
Government is attempting to do here. Could you
give me one concrete example of what will be
different in the new streamlined scrutiny body, and
tell me how the services that it delivers will be
different? I fail at the moment to understand why
legislation is necessary.
Shane Rankin: I think I tried to explain how, by
bringing together inspection of social work and of
care services, for example, one creates the
opportunity for the single body to scrutinise the
range of interventions for individuals, from
provision of care services to social work services
and all the bits in between that go towards
ensuring that someone who is in need of care is
treated properly and effectively and is provided
with the services that they need. In bringing those
together in one body, you are simplifying the
scrutiny of the range of services—
The Convener: For whom are we simplifying it?
Shane Rankin: You are simplifying it for the
providers and procurers of the services, and you
are providing more assurance for the public.
The Convener: How will the public be more
assured? Will it be just by hearing you say that the
service is streamlined? How will you demonstrate
that?
Shane Rankin: I am not trying to say that
streamlining will make the public more assured;
rather, I am trying to explain that streamlining
scrutiny of the care pathway will ensure that the
services that are interconnected are provided to
individuals effectively and appropriately and are of
good quality.
The Convener: As part of its consideration of
the bill, did the Government consider whether
improvements to scrutiny could be made without
merging the organisations?
Shane Rankin: Yes. The proposals are a
response to the Crerar review, which resulted in a
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series of recommendations to which the
Government has responded. A number of those
recommendations—many of which are about
simplification, streamlining, co-ordination and
collaboration—are already being implemented and
have begun to yield some benefits in the work that
bodies are doing, and have had an impact on the
public and service providers.
The Convener: I had an opportunity to meet
Professor Crerar when he published his report. I
grasp the desire in the public sector to streamline
things and make them as simple as possible.
Equally, however, Parliament has a duty to ensure
that any changes will improve services and
scrutiny. Maybe it is just me, but I am struggling to
see how the changes are going to make any
concrete difference to the system, let alone
improve it. I appreciate that the co-operative
arrangements at the moment might be
complicated, but it strikes me that that complicated
co-operation is working. I need to know why the
change is viewed as being appropriate.
Shane Rankin: I will make one further attempt
to shed some light on the matter. One basic
principle of the Crerar review, and the response to
the review, was that scrutiny should be made
more proportionate for service providers.
We are already seeing the major scrutiny bodies
including HMIE, SWIA and the care commission
provide some co-ordination in their scrutiny of
local government services. That is beginning to
lead not to less scrutiny, but to scrutiny that is
better targeted at poorer-quality service providers.
Taking such an approach to providing more
proportionate scrutiny is a key strand in all this; it
will allow the new body to provide a proportionate
approach to scrutiny of the local authorities. The
information from care-service inspections can also
be used to inform the overall sense of how
services are provided in a locality. Progress on
making things more proportionate is already
yielding benefits and should yield further benefits
in the future.
Val Cox (Scottish Government Children,
Young People and Social Care Directorate):
You asked for a concrete example, convener. I am
not sure that this is such an example, but it is an
attempt at one. The new arrangements will pull
together in one body the scrutiny of the strategic
functions around the provision of a range of social
work and social care services—services that rest
at present with the local authorities in respect of
their social work function—and the individual care
pathway, as Shane Rankin said. The latter is the
technical and jargonistic term that we use for an
individual’s use of a care service. The new
scrutiny regime will enable us to get a clearer
picture of the quality of the service that is provided
to service users and the quality of, for example,
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the local authority commissioning arrangements
that led to the service being put in place and made
publicly available.
In essence, the new body will bring together the
operational function—which is where a great deal
of the activity of the care commission rests at
present—and the strategic local authority function.
In practice, those operational and strategic
responsibilities already come together in the
experience of the service user. Under the current
arrangements, scrutiny of those two core
components is somewhat fractured. I have not
helped you, have I?
The Convener: Unfortunately, you have not. I
return to Mr Rankin’s point: the new body will lead
to a more proportionate level of scrutiny. Surely
proportionate scrutiny could be delivered by the
existing bodies? Why do we need a new agency to
do that? Surely this not about having a new
agency but about the existing remits and practice.
If there was the will for the current inspection
agencies to undertake their work in a more
proportionate manner, they would do that. If that is
the case, what is the driver for the new agency?
What makes it different from the existing situation
and what makes it better? That is what I am trying
to get at.
Shane Rankin: I return to my earlier point: this
is about trying to make things as simple as
possible in many different ways. We are trying to
streamline the process and ensure the simplest
possible line of accountability for scrutiny of care
and social work, which are interconnected.
The committee has also received evidence that
things would be so much simpler if there were only
one scrutiny body. Although the argument has
merit—indeed, Professor Crerar supported such a
move—we can go only so far at any one time. As I
tried to suggest earlier, several years ago the
current bodies simplified and streamlined things
and brought together a raft of functions that had,
up until then, been fragmented. That move has led
to significant improvements in a number of the
areas of scrutiny in which they are involved. The
bill is about going a stage further and trying to
make things even simpler and more streamlined.
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trying, if you like, to improve scrutiny through
simplification.
Elizabeth Smith: Some of those who have
submitted evidence—I can think of three such
submissions—made the very strong point that they
are not yet satisfied that improvements in terms of
simplification of the process will result in a
qualitative improvement. Some have even
suggested that the process could result more in
amalgamation than in integration. What is your
answer to such concerns?
Shane Rankin: As I said a little while ago, we
are working through the process of ensuring that
the proposed bodies will, when they are
established, provide the best integration and
simplification. Indeed, we are collaborating with
the current bodies to find a way in which to do
that. We are not suggesting that we have the
perfect business model for these organisations,
but we are pursuing them on the basis that we are
convinced that simplification, amalgamation and
integration provide a platform for improving
scrutiny, which, after all, is essential.
Elizabeth Smith: The key point, however, in
some of the evidence—if I have read it correctly—
is that there is a difference between amalgamation
and integration. What the public and the main
stakeholders are looking for is the conviction that
we will be able to deliver a better service that has
a quality value that, in your view, the present
system does not have. I am slightly concerned that
a lot of evidence that the committee has received
suggests that there is confusion about what should
be amalgamated or integrated, so it would help the
committee, which obviously has to recommend to
Parliament how it scrutinises the issue, if you
could tell us where this approach will lead with
regard to the quality of delivery. The key question
is whether functions will be fully integrated or
whether there will simply be an amalgamation of
two bodies that do different things.

Elizabeth Smith (Mid Scotland and Fife)
(Con): Can I get some clarification on the
fundamental question whether the main driver of
the bill is improvement of scrutiny or simplification
of and reduction in scrutiny?

Shane Rankin: We are clear about what
amalgamation
means—it
means
the
amalgamation of functions that are set out in the
bill. What we need to develop and work through
with existing bodies and stakeholders is the exact
way in which integration will flow from that
amalgamation. We are not saying that we have
the perfect answer and that it will work in such and
such a way; what we are saying is that we do not
want to lose or dilute in the process the very
effective scrutiny that the existing organisations
are carrying out. Instead, we want to develop from
that point methodologies that allow integration
around the care pathways, as they are described.

Shane Rankin: What I am trying to say is that
there are a number of drivers in all this. Given that
the Government’s response to the Crerar review
has been to simplify and improve scrutiny, we are

Elizabeth Smith: Children 1st was slightly
concerned that the process might involve a
reduction in consultation of key groups. Do you
accept that criticism?

The Convener: I am going to let my colleague
Liz Smith have a shot at getting me some
clarification on this matter.
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Shane Rankin: Do you mean the process of
developing methodologies?
Elizabeth Smith: Yes.
Shane Rankin: I hope that that is not the case. I
think that we have got to this point with the
legislation as a result of the strong participation of
and engagement with stakeholders and that is
how we envisage taking the process forward. The
knowledge and expertise, the alternative ideas
and the best solutions lie with the stakeholders
and the service providers.
14:30
Elizabeth Smith: Are you happy that the new
body will continue to involve itself in such
consultation to a full degree and that some people
will not be missed out because of a simplification
of the structures?
Shane Rankin: To a degree, the requirement
for user focus that is contained in the bill is about
emphasising that—it is about saying that that is
what the scrutiny bodies need to do. Many of them
do it extremely well already. It is a question of
ensuring that they do it thoroughly and
appropriately for the communities or providers that
they scrutinise.
Elizabeth Smith: I have a final question, if that
is permissible. Why do we need legislation to do
that?
Shane Rankin: Because we need to change the
joint inspection provisions and a number of the
arrangements for the care commission. Those are
the two examples that occur to me.
Gillian Russell (Scottish Government Legal
Directorate): To put it at its simplest, we are
legislating because we are creating a new body
with a new set of functions, and that needs to be
delivered through legislation.
If your question is more whether the existing
bodies could not just work more effectively
together without legislation, the view has been
taken that the best way of achieving that is to
create a new body with a new set of functions and
to put in place an appropriate legislative basis for
that body to develop.
Shane Rankin: A loosening up of some of the
arrangements under which the care commission
operates is critical to the creation of social care
and social work improvement Scotland. The
intention is not to challenge what the care
commission does, but to allow the organisation to
be more proportionate in the scrutiny of care
services by recognising that there needs to be
more flexibility with regard to how that is done and
the frequency with which it is done.
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Ken Macintosh (Eastwood) (Lab): HMIE and
the Social Work Inspection Agency have voiced
concerns about losing their agency status. Could
the members of the panel say what they believe
the pluses and minuses are of losing
independence and becoming NDPBs?
Shane Rankin: Do you want us to describe
what HMIE and SWIA think the pluses and
minuses are?
Ken Macintosh: No. I want to know what the
Government’s position is on the pluses and
minuses of those bodies losing their agency
status.
Shane Rankin: I suppose that it is not entirely a
matter of the advantages and disadvantages of
the loss of agency status. The agency status
arrangement works perfectly well and, in the case
of HMIE, it is clear that it is being sustained. The
bringing together of SWIA and the care
commission, and of their functions, responsibilities
and staff, into one organisation is about
recognising the difference in scale of the two
organisations and the practical difficulties of taking
the care commission into an agency as opposed
to taking SWIA into an NDPB. The fact that that is
probably one of the biggest drivers of the
proposed change is in no way to say that there is
anything at fault with the agency approach. The
bill is not about diluting the status of social work
inspection by bringing SWIA into an NDPB. In fact,
the position is very much the reverse, as the
Government’s plans to make the chief social work
inspector a Government post show. It is a question
of ensuring that what we get from an agency that
is close to Government and which provides direct
policy advice to it is not lost by the arrangements
that the bill puts in place.
Ken Macintosh: Do you think that the new body
will be able to provide policy advice in the way that
SWIA currently does?
Shane Rankin: No. I was saying that the
proposal whereby there will be a chief social work
adviser within Government replicates one of the
roles that SWIA’s chief inspector has, which is a
role that cannot entirely be delegated to the chief
executive of the new NDPB.
Ken Macintosh: There will be a post of chief
social work adviser, but it will not be part of the
new body. The chief adviser will not have the
advantage of being a practitioner as well as an
adviser.
Shane Rankin: But they will have an
opportunity to work closely with the organisation,
use the evidence that it has, sit on a board and so
on.
Ken Macintosh: Will the relationship between
ministers and these bodies change? In particular,
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will there be more ministerial intervention? I
believe that the bill will give ministers more powers
of direction.
Shane Rankin: I do not think that the
relationship will change. I cannot see why it would.
My colleagues might want to comment on that.
Adam Rennie (Scottish Government Primary
and Community Care Directorate): Ministers
have the power to issue directions to the care
commission, and the bill simply replicates that
power in respect of social care and social work
improvement Scotland.
Ken Macintosh: I believe that it is a modest
extension of ministerial powers. However, added
to the lack of an independent state for the agency,
I worry about the relationship that will exist
between ministers and the new bodies.
Shane Rankin: Could you clarify what you
mean by
“lack of an independent state”?

Ken Macintosh: The bodies are losing their
agency status—that is the key issue.
Shane Rankin: One of them is.
Ken Macintosh: One of them is, yes. Further,
there are other powers in the bill that could allow
ministers to take decisions at a later stage—I
suppose that that is a different argument,
however. The point is that those bodies have
expressed concerns about what the relationship
will be. As advisers to the Government, have you
weighed those concerns in the balance?
Shane Rankin: Very much so. I think that I have
described some of the key drivers in that argument
and some of the attempts to ensure that we do not
lose the benefits that exist in that close
relationship between SWIA and Government.
The Convener: Did the Government have any
particular concerns about the evidence that was
submitted by SWIA in relation to staffing? SWIA
expressed concern that many of its staff would
prefer to remain in the Scottish Government’s civil
service, rather than transferring to the new
agency, as that would give them more
opportunities for career progression and
movement. Has the Government considered that
issue?
Shane Rankin: The Government continues to
consider it, and discussions are taking place
between the Government’s human resources
director, my team, the SWIA staff management
and trade unions about the possibility that, if staff
who have transferred to the new social work
improvement body decide, within a specified
period of time, that they do not wish to stay with
the organisation, they can be reappointed to
positions in the Government. That flexibility will
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ensure that the transition is not as unsettling as it
might otherwise be. We want to find ways of
lessening the challenge for people and providing
them with a way to go back into the Government if
they would prefer to do that. We are discussing a
number of ways of ensuring that staff see the
opportunities that are offered by the new
organisation and that it does not become unduly
difficult for SWIA to carry out its functions in the
period leading up to the start-up date of the new
organisation.
The Convener: I expect that some of my
colleagues will follow up on the issue of the
transition later.
Margaret Smith (Edinburgh West) (LD): There
is a perception that some of the joint inspections
that have been undertaken by HMIE have been
helpful and have pinpointed ways in which
services—fundamentally,
child
protection
services—can be improved. Of course, members
of this committee are trying to find ways in which
services can be improved. The bill extends the
provision for joint inspections. Can you give us
some hard examples of what that extension will
mean for service users and of the improvements
to the service that there might be?
Val Cox: It is important that the extension of the
powers on joint inspection effectively recognises
the increasing complexity of the issues that many
people who use services face, and the reality that
those issues can rarely be met by only one agency
or service provider. By extending the joint
inspection powers to include adult services, we will
be better able to get a clear holistic picture of the
range and quality of services that individuals use
to meet their range of needs. An example might be
someone with mental health problems who also
has difficulties to do with their use of substances
and who as a result engages in offending
behaviour and therefore comes to the attention of
a social work department, the police and
psychiatric services. The extension of the joint
inspection power to include adult services will
make it possible to examine the quality of the
range of services that that one individual in my
hypothetical case uses. That person has a range
of problems, including mental health and alcohol
difficulties. They might be a parent, so there might
be concerns about their parenting capacity. The
extension of the power will enable all those issues
to be examined and will allow the range of
services that the individual receives to be
examined.
Margaret Smith: I seek an assurance that there
will be no diminution of the powers that are
currently available in relation to joint inspections. I
am thinking about issues such as powers of entry
and powers to require sharing of information.
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Val Cox: I do not believe that there will be any
reduction, but my lawyer might want to comment.
Gillian Russell: The intention is to maintain the
current suite of powers in relation to joint
inspections. The detail of that is currently under
discussion, but the expectation is that the detail
will be in regulations and a statutory code of
practice to which anybody carrying out joint
inspections will have to have regard.
Christina McKelvie (Central Scotland) (SNP):
I will pick up some points from earlier questions. Is
it fair to say that the joint inspection provisions that
were put in place a few years ago stopped some
of the duplication that was going on? A social work
department might be inspected by one body, while
its older adults unit is inspected by the care
commission. Will the new agency put a complete
end to that type of duplication?
Shane Rankin: That is an interesting question.
Until now, the joint inspection powers have related
to children’s services. Joint inspection is a way of
ensuring that all the agencies that have an interest
in children’s services are engaged and involved in
the scrutiny arrangements. That ensures that,
when services are provided from a number of
directions, they are all scrutinised. The bill will
extend the provisions beyond children’s services
and child protection. In that sense, it will definitely
create a different framework within which services
can be inspected. Joint inspection also supports
the duty of co-operation and reinforces the
outcome-based approach of the concordat and the
national performance framework. Therefore, it is
one of a number of ways of ensuring that scrutiny
looks at what happens to the individual rather than
just the service—it is about looking at the
outcome. Therefore, the powers should help to
avoid duplication and ensure that services are
examined in the holistic way that we keep
describing.
Christina
McKelvie:
Anybody
with
a
background in social services will know that we
should take a person-centred approach, which
means that we should start from the person and
work out, rather than start from the services and
work in. I welcome that holistic approach.
My next question is also on duplication. How will
the situation be improved for a parent who is
looking after a young adult with a learning
disability who is moving from children’s services
into adult services and who is suddenly faced with
a range of agencies?
14:45
Val Cox: The extension of the powers around
joint inspection will enable the new scrutiny body
to examine the interface between existing services
and to deal with transitions in a better way than
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has been the case so far. We know that many of
the problems that have arisen in the past, and
which have led to tragedies in the lives of people
using services, have occurred at points of
transition.
It is clear that there are numerous points of
transition in an individual’s life. Christina McKelvie
has given a powerful example. Under the existing
powers it is entirely possible to examine holistically
the range of services that a child or a young
person accesses, but it is currently not possible to
do the same once that individual becomes an
adult in the eyes of the law and begins to access a
range of adult-oriented services.
The new arrangements will manage that
transition period, by understanding the quality of
the transitions and—crucially—helping service
providers to improve them. One of the powerful
drivers behind the reform programme is the
intention to have a strong and overt focus on
improvement, and on the capacity of services to
improve themselves.
Christina McKelvie: I am sure that Val Cox
agrees that to improve services it is necessary to
have a highly motivated and qualified workforce.
The Scottish Social Services Council has raised
concerns about whether the new agency will be
able to enforce the code of practice on employers,
and whether it will be able to enforce and monitor
continuous
professional
development
and
minimum qualification development programmes
for staff who are working in care services. Will that
make a difference? Will those concerns be
addressed?
Val Cox: I believe that the SSSC’s concerns are
being
addressed.
Officials
are
certainly
considering amendments to the existing
regulations on conduct.
Gillian Russell: We are seeking to amend
section 53 of the Regulation of Care (Scotland)
Act 2001 to make it obligatory for social service
workers and their employers to comply with the
SSSC code of practice. That has been discussed
with the SSSC.
Christina McKelvie: That is a very welcome
advance—I know from my background in training
social care staff that it would have been welcome
a few years ago, but it is good that it is happening
now.
The British Medical Association has raised the
same concerns about the sharing of information
without consent that it raised did a few years ago
with regard to the joint inspection of children’s
services. How will such concerns be addressed?
Does the issue need to be revisited in the context
of the extension of joint inspection to adult
services? Should consent be paramount, or
should there be a balance?
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Shane Rankin: There are two answers. First,
we are not aware that the legislation that provides
for joint inspection of children’s services has
raised any particular problems about information
sharing to date. The other aspect is that the
arrangements for sharing information will of course
be governed by a code of practice, which will be
very much open for consultation and development
with stakeholders and interested parties. Those
are the two protections.
Gillian Russell: Obviously, any issues in this
area will raise concerns about compliance with
article 8 of the European convention on human
rights. The public bodies will need to comply with
the requirements of human rights legislation, so
whatever they do must be appropriate and in
accordance with the law. We are not changing the
terms of the Data Protection Act 1998, as it is a
reserved piece of legislation, so the bodies will
have to ensure that they comply with it.
On the specific point about whether consent
should be express or implied, as Shane Rankin
said we are still discussing issues to do with
consent. We will develop a code of practice that
will deal with those issues and which will be fully
consulted on.
Christina McKelvie: I have a final question on
that point. The BMA has suggested that
anonymising information is a way forward and the
Scottish Information Commissioner has raised his
own concerns. Can you reassure us that those
concerns will be taken on board and that the
Information Commissioner and the BMA will be
listened to?
Gillian Russell: It is fair to say that their
comments will be considered. I do not know
whether, ultimately, their views will hold sway,
because other issues must also be taken into
account. There are sufficient safeguards in place
for joint inspection, not least that anyone who is
dealing with information must treat it as
confidential and use it only for specific purposes.
There are ways of safeguarding information that
might not amount to anonymising it. All those
issues are being considered.
Claire Baker (Mid Scotland and Fife) (Lab): In
the submissions to the committee, there seem to
be two issues to do with transitions, which the
convener touched on earlier in relation to SWIA.
One is continuity and retaining expertise in the
system. I still have concerns about the SWIA
option, because the discussion earlier was about
what options people might have to move back into
the Government. If expertise goes with those
people, how will expertise and knowledge be
retained in the system? The other concern, which
was raised by HMIE, is whether the transitional
provisions will be robust enough, particularly in
relation to work on child protection. What thought
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has been given to those two issues and what
actions might be planned to deal with those
concerns?
Shane Rankin: You ask a number of questions.
On the robustness of the transition arrangements,
particularly in relation to child protection, HMIE is
leading on child protection and a three-year cycle
has just kicked off and, obviously, it is planned that
the third year of the cycle will be led by social care
and social work improvement Scotland. One
cause for reassurance is that, at present, leading
joint inspections involves leading a team from a
number of professional disciplines that contribute
to the inspection and those disciplines will still
need to participate in the third year. It is the
leadership that will transfer across, but the
methodology need not change in any significant
way.
You are correct that expertise needs to go
across to the new organisation from both SWIA
and HMIE. The work that we are doing to develop
the business models and the sense of how the
organisations work is being done openly with
stakeholders and the existing bodies and is being
driven by the stakeholders. We are trying to
ensure not only that we get the best solution but
that a sense of ownership of what is emerging
develops across as wide a community as possible,
so that by 2011 there will be a strong sense of
how the organisation should function and people
in the existing organisations will be able to see
what they are getting involved with, because to
some degree they will have had an opportunity to
shape the new organisation. That provides a
chance to spell out the opportunity and to
encourage people to want to go with the new
organisation.
Kenneth Gibson (Cunninghame North) (SNP):
I will ask a couple of questions about order-making
powers. Section 10 enables ministers to bring
forward regulations
“which they consider would improve the exercise of public
functions, having regard to—
(a) efficiency,
(b) effectiveness, and
(c) economy.”

Ministers can add to or remove from the list any
body that has public functions. However,
organisations such as Children 1st and the
Aberlour Child Care Trust and Scotland’s
Commissioner for Children and Young People
have expressed concerns about the issue. Do
such order-making powers not diminish the level
of scrutiny that is proposed for making changes to
public bodies?
Shane Rankin: We are not directly involved in
those provisions in the bill. Although they raise
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some issues for bodies that are affected by parts 4
and 5, we are not directly involved in those
provisions so I am afraid that we are unable to
comment. We are happy to take the questions and
to provide answers in writing subsequently, but I
cannot answer that question at this point.
Kenneth Gibson: Convener, I realise that such
a question could be answered by ministers, but I
had thought that the bill team would have been
able to answer all our questions on the bill today.
The Convener: As long as the questions do not
stray into areas of policy, the bill team should be
able to answer them. I am not quite sure whether
Mr Rankin is suggesting that the issue relates to a
policy decision that has been taken by
Government ministers.
Shane Rankin: No, it is a question of logistics.
As you rightly say, the bill team would be able to
answer the question, but the bill team is currently
in front of the Finance Committee to answer
questions on the bill. We would need to field the
bill team to answer that question. I am afraid that
the issue is a matter of practicalities.
Kenneth Gibson: We would need to ask for a
transfer from the Finance Committee to get our
questions answered. Have you just come off the
subs bench for our committee meeting because
the first team is at the Finance Committee? I am
being facetious, but I hope that you will be able to
answer my second question.
Section 13 will enable ministers to make
regulations to remove or reduce burdens on
business, the public and third-sector organisations
where those burdens result from any legislation.
That could include abolishing or changing the
functions of a body. The power will replicate for
devolved areas powers under the Legislative and
Regulatory Reform Act 2006. What has been the
impact of that act? What improvements, if any, are
envisaged in rolling out that legislation through the
bill?
Shane Rankin: Can I be clear about what the
question relates to?
Kenneth Gibson: Again, the question relates to
order-making powers. Should we not be asking
questions about that part of the bill at this stage?
Shane Rankin: We cannot answer those
questions for you. If I were to try, I might lead you
into the wrong place.
The Convener: Although this is not Mr Rankin’s
fault, there is a serious issue about proper and
due scrutiny. The committee has a responsibility to
take that role seriously, as I think all members of
the committee do. We are working to a timetable
that has been determined and agreed by the
Government. Perhaps it might be helpful if Mr
Rankin and his team reported back to the bill team
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leader the committee’s dissatisfaction that you are
unable to answer some of our questions that we
have a legitimate right to pursue. I am grateful to
you for your honesty in not attempting to answer
questions for which you do not have the detailed
knowledge to be able to answer. Equally, this is
the committee’s only chance to put questions to
the bill team on the order-making powers in the
bill. It is quite unhelpful that we are unable to
pursue those issues today.
Shane Rankin: I understand that. I can offer to
take your questions and to provide full answers in
writing if that is helpful. I will report your
dissatisfaction to the bill team.
The Convener: That would be helpful. Perhaps,
when the Official Report of today’s meeting is
published, the bill team can reflect on Mr Gibson’s
questions and provide a written response.
Kenneth Gibson: Convener, it is a bit odd that
we cannot ask questions on an issue that requires
scrutiny. The order-making powers in the bill are a
key point that has been raised by the
organisations from which we will take evidence
later today. I am sure that they will also be
concerned that we have been unable to get any
answers on the issue this afternoon.
The Convener: I have a question on the
financial memorandum. I understand that the
Government anticipates that, over a four-year
period, the cost of the changes will be
£5.56 million and the expected savings will
amount to £6.2 million. That is a net saving of
£640,000. That does not seem much of a saving,
given the scale of the change. Is it really worth it?
I am not being facetious. I am just asking.
15:00
Shane Rankin: That question was asked in a
slightly different way earlier by Elizabeth Smith,
who asked about the driver for change. The driver
for change is improving the quality of scrutiny and
public services; it is not saving money, although
the intention is that it will cost less to provide the
required scrutiny.
The Convener: In that case, does the
Government agree with Unison? Unison is not
convinced that there will be any savings as a
result of the measures. Is it possible that we will
go through all the changes and find that the new
system costs us the same amount of money or
even more?
Shane Rankin: We have put in the financial
memorandum our sense of what the costs will be.
It is estimated that the system will cost less.
The Convener: But not very much less.
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How does the Government view the care
commission’s concerns about the lack of
consultation by the bill team, particularly on the
financial memorandum?
Shane Rankin: The care commission will no
doubt comment on such issues later. It has been
very helpful to the Government, as other bodies
have been, in putting together the financial
memorandum, and has provided us with a great
deal of information and experience, which it has
gained from establishing its own organisation.
That has helped to guide the figures and the
approach that we have taken.
I think that the care commission was concerned
about one particular issue: the harmonisation
figure. It was concerned about the methodology
that was adopted, which it thought could have
been more sophisticated and could have gone
further at the time. We could not have gone further
at the time. I think that the financial memorandum
ended up with a harmonisation cost of £780,000.
More detailed work has now been undertaken, and
an estimate of around £350,000 has been
produced. In a sense, the care commission was
right. More detailed work could have been done,
but it could not have been done in the time that we
had. However, it has now been done to help to
shed light on the figures.
I do not think that any other matters are in
dispute any longer.
Kenneth Gibson: I would like to clarify some
figures. I refer to the £5.56 million cost of the
changes. Are those one-off changes or will there
be subsequent on-going costs? Will there be
£6.2 million of savings over a specific period? Are
they savings over three or four years?
Shane Rankin: Over three years, I think.
Kenneth Gibson: Does that mean that there will
be on-going savings year on year?
Shane Rankin: There should be.
Kenneth Gibson: If there is a saving of
£6.2 million over three years, we are looking at
year-on-year savings of around £2 million,
although there might be a net saving of only
£640,000 over the first three to four years. Do you
hope to save around £2 million year on year?
Shane Rankin: Yes. The savings need to go on.
There are one-off transition costs and some ongoing costs, but everything is essentially captured
within the three-year period in the financial
memorandum.
Kenneth Gibson: You are looking for on-going
savings of around £2 million a year after that
period.
Shane Rankin: I think that that is the number.
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Margaret Smith: I want to pick up on the issue
of consultation. Usually, people from bill teams or
organisations who come before us have been able
to look at formal consultation exercises that have
been undertaken, and to see what has happened
as a result of that consultation and what kind of
input there has been. Obviously, the consultation
has been slightly different in this case. How have
you consulted on the bill?
Shane Rankin: Much of the consultation
concerned the Crerar review, which established
the principle that having fewer bodies would
improve scrutiny and make it more proportionate.
There was a great deal of consultation on all of
that.
The Government decided in early December last
year that it would create a new social care and
social work body and a new health care
improvement body and that it wished to legislate in
the PSR bill. There had been no draft legislation—
no detailed proposals on the shape of the bill—
and, from that point, Government officials have
engaged directly with the existing scrutiny bodies
and a number of the policy interests across the
Government to develop the necessary detail of the
proposed legislation.
At the same time, officials have engaged directly
with key stakeholders from the social work side
through the ADSW, as well as from the
Convention of Scottish Local Authorities and the
Society of Local Authority Chief Executives and
Senior Managers. They have also engaged with
the 11 trade unions that are affected by the
proposals, engaged with a formalised reference
group, published bulletins on the progress of the
work and developed draft legislation that was
tested with as many of those groups as possible
as it moved forward. Those structures have been
sustained to carry us through into the rest of the
work as the bill passes through the Parliament and
the development of business models takes shape
and progresses.
The Convener: That concludes the committee’s
questions to you today. I thank you for attending.
We look forward to receiving further written
evidence on the points that Mr Gibson pursued.
The committee will suspend briefly to allow for
the changeover of witnesses.
15:07
Meeting suspended.
15:11
On resuming—
The Convener: We return to our continued
consideration of the Public Services Reform
(Scotland) Bill.
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We are joined by Alexis Jay, who is the chief
executive of SWIA; Jacquie Roberts, who is the
chief executive of the care commission; Graham
Donaldson, who is senior chief inspector with
HMIE; Harry Stevenson, who is an ADSW
executive committee member; Geraldine Doherty,
who is depute and registrar with SSSC; Tam
Baillie, who is Scotland's Commissioner for
Children and Young People; Ruth Stark, who is a
social worker representing the British Association
of Social Workers; and Annie Gunner Logan, who
is the director of Community Care Providers
Scotland. We had understood that John Fair, who
is a regional officer with Unison Scotland, would
join us this afternoon, but he has not arrived yet.
He may show up and join the panel later.
Most of the panel members sat through our
evidence from Government officials and so have
had the opportunity to guess which questions we
are likely to ask, and perhaps to prepare their
answers. We will not allow you to make opening
statements, which might mean that we would be
here all day, so we will move straight to questions.
You have submitted written evidence in advance,
which committee members have had an
opportunity to read.
I am conscious that you will all have wide and
varied views on many of the subjects, but I wish to
keep the discussion reasonably focused so that
you are not here for an overly long time and so
that the committee can deal with the other items
on today’s agenda. It is fine if you want to follow
up on a point that someone else has made, but
you should do that only if you have something
additional to say, rather than simply to echo your
agreement, unless you think it is important that
you do so.
I begin by asking you about your general views
in relation to the merger of your organisations, and
whether you think that the change will deliver
improvements.
Jacquie Roberts (Scottish Commission for
the Regulation of Care): It is helpful to consider
the issue from the point of view of members of the
public. I will put myself in the position of the
grandparent of a child who is living with drug
misusing parents. As that grandparent, I would
want to know that there was good scrutiny of the
multi-agency system, and whether health,
education, social work and the police were
working well together. I would want that to be
checked. I would also want to know that social
work services were being delivered and checked.
If the child went to a childminder or a family
centre, I would want to know that the quality of
those services was checked and that good
services were being delivered to the parents.
From that point of view, we can see why it would
help if the checking of all parts of the system was
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done by one body. There would be communication
and working out where the greater risks were and
where more checking was needed. That example
might help you to understand why it might be good
to put everything together.
15:15
The Convener: Thank you—at least I have an
example at last.
Annie Gunner Logan (Community Care
Providers Scotland): I will give another example,
but from the service provider’s point of view. At
present, the care commission assesses the quality
of a service pretty much in isolation from anything
else that happened before the service was
provided, whereas a person who uses the service
has had their needs assessed, a commissioning
and procurement process for the service might
have been undergone and a care management
process goes on for the individual, with a care plan
being put together. At present, separate bodies
examine those things. From our point of view, it
would be a real change to have one body, which I
hope would use the same set of measures and
standards, to hold all parts of the system to
account for what Mr Rankin earlier called the care
pathway. There is the potential for that to happen
but, in our submission, we raise questions about
whether the bill will achieve that or whether it will
be achieved through the business model that the
new body employs.
The Convener: That leads me on rather nicely
to my next question Do we need legislation to
make the various people work collaboratively
within one organisation, or can that collaborative
working be achieved without legislation? Is the
driver for change the right one? Is legislation
necessary? I do not mean whether it is necessary
in order to create a new body or to abolish other
ones, but whether the establishment of a new
body is right and the only way in which to deliver
co-operation and collaborative work in a way that
is much clearer and easier for people to
understand.
Alexis Jay (Social Work Inspection Agency):
As someone who has been responsible for leading
multi-agency inspections of adult services—which
are the parallel to joint inspections of children’s
services but without the underpinning legislation to
enable and facilitate them—I can certainly say that
the lack of legislation has led to many practical
difficulties. Different approaches are taken and
different legislation governs access to health
records and other types of records. There are
different ways of following up action plans and
different approaches to checking what is done. I
say that as someone whose organisation has led
multi-agency inspections of services for older
people, people with learning disabilities and
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people with addictions, as well as inspections of
criminal justice social work services. With so many
bodies, it is difficult to rationalise the process when
there is no underpinning legislation to compel
people to do so. The parallel in the inspection of
children’s services is pursued more easily
because of legislation: with adult services,
everything must be done by co-operation, which
does not always achieve what is required.
Jacquie Roberts: To return to my example of
the grandparent of a child with drug-misusing
parents, it would be helpful for the grandparents to
know that there was one body that was
responsible for overseeing the whole system. A
reduction of the number of bodies will make sense
to some members of the public.
The Convener: In an answer to me, Mr Rankin
said that the new body would lead to a more
proportionate level of scrutiny. Are you confident
that that will be the case? Are you equally
confident that we will get the balance right and that
services will be scrutinised properly? Can we say
confidently that what could or should be inspected
will be inspected?
Alexis Jay: The Social Work Inspection Agency
always intended, after completing its first round of
performance inspections of councils, to be more
proportionate, to reduce the amount of inspections
and to target its work at organisations that were
most in need. That was the plan, regardless of
whether the PSR bill existed. That might well be
true of other organisations.
It is true that we are focusing more on
improvement, key to which is the competence and
ability of providers to evaluate themselves. It is
quite right that they should be responsible for
improvement. However, in response to your
question whether we are targeting the right areas,
I think that we need to recognise that
organisations are at different stages of being able
to self-evaluate accurately. As a result of that, we
will continue to require some professional scrutiny.
I am sorry to say that some of the worst
performers are those who are least good at telling
whether they are any good at providing services.
That is the fairly general view across scrutiny
bodies: providers still have a fair bit to go to be
able to self-evaluate accurately, and we will still
have to verify or test things to be confident of the
appropriate amount of scrutiny to be carried out.
Graham Donaldson (HM Inspectorate of
Education):
As
the
question
implied,
organisational
structures
alone
do
not
automatically deliver the kind of improvement that
we are seeking. If the tests are about ensuring
proportionality, coherence and better outcomes for
the people who are in receipt of services, I have to
say that we are moving to a better position on all
those criteria. However, there are undoubted


1216

2584

rubbing points and areas where organisational
difficulties have made outcomes more difficult to
achieve. The process could be facilitated by
tidying up the structure, although whether or not
we achieve change will be determined by the
behaviours that lie behind it.
Harry Stevenson (Association of Directors of
Social Work): Organisations work in slightly
different ways; for example, some focus on
outcomes, some focus on standards and others
are still working on outputs. As a result, they are
starting from different positions. If the proposals
are to have any benefit, it should be the
recognition that, as we deliver services in an
integrated way in communities and people’s
homes, it makes sense to integrate the scrutiny of
such services. Indeed, that has been a benefit of
child protection inspections.
Information sharing was mentioned earlier. In
that respect, I have to say that, in the move from
the Crerar review to the bill, we are now missing
one of the key players: the health service. I think
that that might prove to be a lost opportunity.
The Convener: How might the bill be amended
to include health boards? How would you
envisage any such proposal?
Harry Stevenson: I am no expert on drafting
bills, but I feel—given how reports carried out in
communities not only provide elected members,
councils and the public with the assurance that
they seek, but help with improvement—that much
of this should actually be about collaboration
rather than about requiring people to co-operate. If
the bill is to strengthen scrutiny in any way, it must
ensure that everyone is held to account. I think
that the Crerar review envisaged a more rounded
body to take that work forward. In that respect, I
am talking about key professionals who support
and protect vulnerable children and adults in our
communities.
Ken Macintosh: How will SWIA’s role change,
particularly given that it will lose its agency status?
Alexis Jay: When the question was raised with
the previous witnesses, the committee was right to
highlight that the relationship between ministers
and agencies is different from that between
ministers and NDPBs. As chief inspector, I am
also, at the moment, chief professional adviser to
the Government on social work issues. I feel that a
key issue is access to evidence.
As Mr Rankin pointed out, the Government
intends to create the post of chief professional
adviser when the new body is created. That role
will be akin to the role of the chief medical officer
or the chief nursing officer, but it is recognised that
there will be difficulties in that. There is an
important issue around access to the evidence
base that backs up the policy advice that is
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provided. It will be important to ensure that that
continues to be available.
I should say that any suggestion in the Crerar
report or anywhere else that the relationship with
ministers is anything other than wholly
independent and respectful is simply not accurate,
in my experience. I have worked with previous
Administrations and the current one and I can say
that ministers are always entirely proper and do
not interfere in the process of independent
inspection.
Jacquie Roberts: From my experience of being
the chief executive of an NDPB, I can say that it is
possible to use evidence from scrutiny to inform
policy departments, officials and ministers directly.
It is not impossible to have a good and informing
relationship, even though the NDPB is an
independent body. However, we support the
creation of a chief social work adviser on the same
level as the chief nursing officer and the chief
medical officer.
Ken Macintosh: Will your organisations’
relationships with ministers alter as a result of this
merger?
Alexis Jay: If you are referring to the
relationship that we have in terms of policy advice,
I expect that the relationship probably will change.
I meet ministers regularly to update them on our
findings and to give them my views and advice on
key social work issues. I think that that relationship
would not be the same for the chief officer of an
NDPB.
Harry Stevenson: I support that view. One of
the features that has emerged since the inception
of SWIA has been the maturity of the relationship
with our senior politicians in Scotland. Some
difficult and tough conversations have been had
about issues that we sometimes cannot control in
social work in Scotland. It will be important to
retain access to ministers if we are to maintain the
current level of confidence in that relationship.
Ken Macintosh: The background to this issue
concerns not only the bill’s merger of the two
organisations that we are discussing, but also the
fact that the bill will create ministerial powers to
amend or possibly even abolish a lot of other
public bodies. We did not quite get into that before
the summer recess.
There is an implication that the relationship
between public agencies and the Government
might be shifting. Is that to be welcomed or to be
worried about? Are you concerned about that
possibility, or is it simply a practical measure that
will be to the advantage of all?
I am sorry if that is a bit of a speculative
question.

2586

Tam Baillie (Scotland's Commissioner for
Children and Young People): I offered comment
on the scope of the powers in part 2 of the bill,
particularly those in section 10. Earlier, someone
asked whether ministers having such powers
would limit parliamentary scrutiny: I say that it
would. That is one of the key issues with regard to
the changing relationship between Government
ministers and bodies. I answered the question in
respect of my position as commissioner and am
mindful of the fact that the office that I hold was
set up directly by the Parliament’s Education,
Culture and Sport Committee, rather than by the
Government. Recently, we went through a
protracted in-depth review that was conducted by
the Review of SPCB Supported Bodies
Committee. That review resulted in a bill, which
will go through Parliament in parallel with the
Public Services Reform (Scotland) Bill. I have
concerns about whether there will be sufficient
time for scrutiny of the order-making powers.
15:30
My other concern is that one of the central
tenets of my office is that it must be seen to be
independent from Government. The international
yardstick that is used for that is the Paris
principles. In my view, the inclusion of my office
under schedule 3, which is part of the reference in
section 10, would compromise that. I can
understand the Government looking to be nimble
and light of foot by not having to go through full
parliamentary processes to make changes in our
public bodies, and I can understand its desire for
expediency, but I am mindful that there needs to
be sufficient time for parliamentary scrutiny. A
balance must be maintained and, in my view, the
balance has moved too far towards expediency at
the cost of parliamentary scrutiny. That is the
answer to the question that the convener asked
earlier.
The Convener: Thanks for pre-empting my
question. Mr Gibson has some more questions.
Kenneth Gibson: Do not steal my thunder,
Tam. I was going to ask you that question more or
less directly because your submission expressed
considerable concern about the issue. I asked the
bill team the question effectively on your behalf,
given that the committee is an appropriate public
forum in which to do that.
I will play devil’s advocate and look at the issue
from the other side. One of the points that the
Scottish Government would make—although the
officials who were at the committee today did
not—is that the committee would be able to
debate the issue for up to 90 days, so there would
be parliamentary scrutiny, and that changes would
be made only if they were
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“proportionate to the aim of delivering more efficient,
effective and economical public functions”.

If a proposal did not meet those criteria, ministers
would not be able to make the changes; if the
criteria were met, the committee could still debate
the issue for up to 90 days and take it into the
parliamentary chamber if necessary. Given that no
party has a majority on the committee or in the
chamber, that is surely a built-in safeguard in
respect of scrutiny. How do you feel about that?
Tam Baillie: Safeguards are built into the
arrangements in respect of proportionality, any
necessary protections being deemed to be
affected by the making of the order, consultation
that would have to be carried out, and the
parliamentary process. However, it is not 90 days;
it is 90 minutes.
Kenneth Gibson: Sorry. We could debate a
proposal in committee for 90 minutes.
Tam Baillie: We are already just past
90 minutes in today’s discussion. That gives you
some idea of the limited parliamentary scrutiny of
what could be the exercise of very sweeping
powers under section 10.
Annie Gunner Logan: I will comment on the
same point. I am extemporising slightly because I
did not think that we would get into this territory,
but when the Regulation of Care (Scotland) Act
2001 went through the Parliament, we had all
kinds of arguments about who would be consulted
about what and when as different developments
took place. It occurred to us when we read this
part of the bill that, although parliamentary scrutiny
is certainly an issue, as far as I am aware there is
no provision for consultation with anybody about
anything before proposals come forward. From our
point of view, we are always keen that when there
is any change to the regulation of services there
should be consultation with service providers,
groups of service users and so on. That is also
missing from the bill, which is a slightly different
dimension.
Tam Baillie: There is a requirement for
consultation, but there is a lack of specificity about
what that would constitute. My understanding is
that the recent process of the Review of SPCB
Supported Bodies Committee would constitute
sufficient consultation with respect to the use of
these powers, and that there would be no need for
a parliamentary bill; in the case of SPCBsupported bodies, a bill is about to go through in
parallel with the Public Services Reform (Scotland)
Bill. There are serious concerns about that.
Kenneth Gibson: Are the witnesses of the view,
collectively or individually, that there should
therefore be greater clarification of exactly what
form any consultation should take?
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Tam Baillie: Regardless of the consultation,
because of the concerns that I have with regard to
my own office I would press for the removal of
offices such as my own from schedule 3 on two
grounds: first, the lack of scrutiny in comparison
with the process that established my office and
endorsed its independence; and, secondly, the
strong desire among parliamentarians for my
office to be seen to be independent. The powers
would seriously compromise that independence.
Kenneth Gibson: I am keen to hear from one or
two others on the issue, convener.
Harry Stevenson: I was involved in the
stakeholder reference group. We are at the stage
of looking at implementation, the timescale for
which—from the change management point of
view for the organisations that are directly
affected—becomes a driver. The ADSW has made
the point about the need for more consultation and
the lost opportunity in that respect in terms of the
process. There needs to be a fix between the two.
Uncertainty is a big distraction. As others said
about the scrutiny process, business continuity is
required. We need to assure both politicians and
the public about the good quality of the services
that are being delivered in Scotland every day of
the year.
The Convener: I did not notice Ruth Stark
indicating earlier that she had something to say.
Before we move on to questions on the extension
of joint inspections, I will bring you in. I do not want
you to think that we had forgotten about you.
Ruth Stark (British Association of Social
Workers): The point that I was trying to make
earlier for BASW was about the difference that
having one body in place of several would make.
Practitioners on the ground think that current
inspections are complex, repetitive and time
consuming. No one in any social services
department wants a bad review; everyone works
towards getting a good report. Evidence from my
members shows that, during review periods—this
is a significant point—contact with service users
drops from 12 per cent to 6 or 7 per cent. That is a
significant loss to people out there in the
community. The bill should bring together
functions so that more emphasis can be placed on
service improvement and not on working towards
an inspection in a way that reduces the delivery of
day-to-day services.
Geraldine Doherty (Scottish Social Services
Council): My focus is on what we will gain. I
represent the workforce regulator. I was pleased
to hear the committee’s questions on the codes of
practice. Through the proposal for only one
regulator, the bill gives us the opportunity to gain a
better interface between the workforce regulator
and the service regulator. The SSSC has a good
relationship with the care commission and SWIA.
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Gillian Russell spoke of moves to introduce a
requirement that employers and workers comply
with the codes, but that is already in the regulation
of care legislation. We want to go further than that.
At the minute, if a registered worker does not
adhere to the code of practice for workers—I am
talking about a serious situation—the SSSC takes
action. However, the same action cannot be taken
against an employer. As the committee will know,
it is seldom the case that one worker is the source
of poor practice. It is more often the case that
infrastructure issues are involved, such as the way
in which employers recruit their staff and how they
safely manage, supervise and support them. We
argue strongly that the bill should contain a clear
requirement on the new body to take account not
only of the codes but to take action where
employers do not adhere to their code of practice.
If they do not follow the code—for example, in not
supporting their workers properly—they endanger
service users.
The expectation is that information sharing is
done informally. We should make better use of
information. When we investigate the conduct of
individual workers, we often find information on
service quality and management. Equally, when
the service regulator looks at service provision, it
often pinpoints the poor practice of individual
workers. We share information informally, but that
should not be done informally. The bill needs to
include not only the right but the responsibility to
share information. That would ensure good
services for vulnerable people.
Ruth Stark: The code of practice for employers
needs to be scrutinised and enforced. Ultimately, if
we want a confident, competent workforce,
employers have to be made to fulfil their side of
the bargain by supporting front-line staff.
I was interested to hear in the first evidence
session this afternoon an almost risk-averse
approach to the scrutiny of what we do. Those
who work in social work services continually
balance need, risk and rights. It is much better to
think of the work as a balancing of those things,
rather than thinking of ourselves as watching our
backs all the time and being risk averse, because
that does not help people to move, change and
achieve a better quality of life.
Margaret Smith: I want to pick up the issue of
the extension of joint inspections. Your views on
that are implicit in quite a lot of what you have
already said this afternoon, but I would be
interested to hear anything more specific that
anybody wants to say about it.
Harry Stevenson: I reinforce the point that I
made earlier. We deliver services to people on an
integrated basis in their own homes and their local
communities. It makes sense that we take a more
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rounded view of the types of service that we
deliver and the parts that we all play in that. In
particular, good communication between different
disciplines and different agencies and provider
organisations is required and has been beneficial.
In my experience, child protection inspections
still feel like inspections of social work services,
because the case for a reading links in and follows
through. Nevertheless, they highlight important
issues
between
agencies
and
between
professionals, and, importantly, the views of the
service user and their carers or parents in the
process as well. There has been a step forward in
how we respond to the complex way in which we
need to deliver services.
Graham Donaldson: Thinking back to the
questioning from the previous committee when the
current legislation was going through, the
legitimate concerns that existed at that time were
well addressed in the codes of practice. I am clear
that the most powerful aspect of inspections is the
way in which child protection inspections can
work, with a common, rather than individual, view
of all the information that is available. An
inspection team can bring the information together
and share it within the team. That approach allows
us to work from the child outwards rather than
from the service inwards, because we can look at
the totality of the information that is held on any
individual child.
Looking back over 32 child protection
inspections, the legislation that was passed in
2006 has proved to be a powerful contributor to
the success of those inspections.
Christina McKelvie: Good afternoon. I say to
Tam Baillie that I think we are into extra time now,
because we have gone past the 90 minutes.
I want to pick up a point that Geraldine Doherty
made earlier. When I was in a social work training
section, I delivered the regulation of care stuff for
members of staff who needed that minimum
qualification, and we looked at the code of practice
quite a lot. I did not accept their evidence for their
qualification unless they knew the code of practice
for workers back to front. I was quite a hard
taskmaster on that.
I think that the feedback that I got earlier was
that section 53 would be amended to compel
employers, but perhaps I picked that up wrongly. I
wonder whether you picked that up as well.
Geraldine Doherty: I want more assurance
about that. At present, in relation to the regulation
of care, employers are compelled to take account
of our codes, and we have the ability to compel
registered workers to take account of them. If they
do not do so, we will take action. However, there is
no duty on the new body to enforce the codes.
Enforcement is needed. It is not required for the
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majority
of
employers
who
take
their
responsibilities seriously, but the current position
is that, if I go to the care commission or SWIA and
say that an employer is ignoring the code, is not
supervising their staff properly and is not training
them properly, those bodies do not have the right
or ability to do anything about that.
15:45
We have had good informal liaison, and the care
commission does thematic inspections in relation
to the code, but that is not the same as employers
being absolutely clear about it in the way that
registered workers are. As you know, the whole
point of having a shared code was that workers
and employers should have responsibilities. At the
minute, we can enforce the code in relation to
workers, but there is no enforcement in relation to
employers. It would be an awful lost opportunity if
such enforcement were not included in the bill for
the very small number of employers for whom it is
required. The majority of employers work well with
the codes, but we and the new body need to be
able to take enforcement action. A duty to cooperate on the regulation of services and the
workforce is also important.
Christina McKelvie: Thanks for that.
I spent much of my social work career working in
learning disabilities services so I understand what
it is like to take young people through transition—I
still bear the scars. It was horrific for some of them
to move into adult services and then not get the
services that they thought they would get. Does
anybody have any concrete examples of how the
new agency will address transition? Shane Rankin
said that the new agency would enable betterquality transition that would allow it to pick up any
gaps in the service and sort them out. Are panel
members able to expand on that?
Jacquie Roberts: It would be much better to
bring together investigation of the young person’s
file with looking at the care assessment and care
management arrangements, the service that has
been commissioned, the quality of service
provision, and links with the young person’s family
and with health, education and perhaps higher
education or an employer. The new agency would
make the system more understandable and
coherent for the family of that young person.
Christina McKelvie: In lots of cases, it is the
parents or identified carer who develop the care
plan when the young person does not have the
capacity to understand why things are being done
in that way. It is my impression that a singleagency approach would be more helpful to
families in that situation.
That leads us to the BMA’s concerns about
consent. Consent has always been an issue in
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learning disabilities services and it is also an issue
for people with mental health problems and other
medical conditions that inhibit their capacity for
either a long period or a short period. Can the
witnesses shed some light on the BMA’s concerns
about consent and tell us about their experience of
how it works in children’s services? Earlier, Shane
Rankin said that no problems around consent had
been raised in the past couple of years of joint
inspections of children’s services. How does
viewing records without consent work in adult
services? Can the witnesses give us any
examples of that?
Jacquie Roberts: From the care commission’s
point of view, only a medically qualified person can
access medical records and therefore interpret
them. They use the same professional principles
that apply to the medical practitioners who help
the person.
Alexis Jay: Children and adults cannot
necessarily be put in the same category, given
that we are talking about adults who, in some
instances, intermittently have capacity—for
example, people with dementia or mental health
problems can be very capable. We must be
sensitive to individual rights.
I am not sure that anybody around the table
would want their health records to be read
indiscriminately by any inspector or scrutiny body.
The regulations must be clear that viewing
someone’s medical records without consent must
not be an open-ended blank cheque—I am mixing
my metaphors. There will need to be restrictions
on viewing records without consent so that it can
be done in a way that will give comfort to those
who have genuine concerns about the issue. That
would include, for example, not sampling medical
records of the population in a certain age group—
people should do that only if they have a reason to
do so.
Harry Stevenson: I return to transitions. If we
are to make the progress that we hope to make in
relation to the getting it right for every child
agenda, there should be an integrated
assessment framework for every child. I would like
to think—and I am certain that the ADSW
agrees—that we are working to remove practice
issues such as barriers to moving on from being a
child to adult life and moving towards working in a
different way. Uncertainty is an issue for families,
as is funding for long-term support arrangements.
Integrated assessments are the way forward for
every child as they move into adulthood. That is
the way in which to give them the support that they
require.
I think that we all agree on the principle,
rightness and importance of information sharing.
However, if we look at the major inquiries—even
those that were held in the past year or so—we
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see concern about the reality of practice on the
ground. Challenges remain for all agencies in that
regard. We must win the argument on the need for
information sharing and then see practice develop
on the ground. Professionals will then have
confidence in information sharing.
Some good work has been done in Scotland on
gold standard information and electronic data
sharing. I refer to the single shared assessment.
We have made good progress, but more needs to
be done.
Christina McKelvie: You will remember as well
as I do the case in the Borders and the concerns
that were expressed in the inquiry. Central to the
issue was the fact that, because the person
involved was an adult, information on risk was not
shared properly.
Graham Donaldson: Shane Rankin made a
point earlier about child protection inspections,
which follow a different process to that which
applies in care commission inspections. I want to
reinforce that point. In the former, a single
inspector can look across and make connections
between files from various sources, including
medical files. Instead of sharing the information by
way of reporting what is in a file, one person looks
across the board at a child’s records. There is no
automatic read across to the process for adults,
however. Prior to the passage of the Joint
Inspection of Children’s Services and Inspection of
Social Work Services (Scotland) Act 2006,
concerns were raised with our inspectors. Since
then, as Shane Rankin said, no issues have been
raised with us during the 32 inspections. That is a
reflection of the way in which the code of practice
was written and how inspectors have observed it.
Christina McKelvie: I have one further question
on the need for motivated and qualified staff. For
many years, the cry from social work service staff
has been, “Oh no, not another change.” Change
can demotivate people. How do you, as providers,
supporters and employers, use change as a
positive experience and not one that leads people
to say that?
Annie Gunner Logan: That largely depends on
how the business process is taken forward once
everything is set up. Providers have expressed
concerns, including on whether they will have to
make another application to register their service.
There is a lot of support among staff in the
voluntary sector for the grading system that the
care commission is operating. We want that to
continue.
I return to the original point about the codes of
practice. If I may, I will briefly go off on a slight
tangent. Geraldine Doherty pointed out the
anomaly in the enforcement powers—she said
that one code is enforceable, but not the other. We

2594

are also concerned about another anomaly, which
is whether the care commission’s enforcement
powers in relation to services will be transferred to
the new body so that it can take significant action
if it finds poor practice.
Also, will what I might describe as the nonenforcement powers of SWIA also be transferred
to the new body? The care commission can issue
improvement notices and enforce them. It can
ensure by way of making return inspections that
change will happen. However, none of that can
happen in the bits that SWIA looks at. That is the
real anomaly in bringing things together into the
new body. That slight imbalance is an issue.
I am sorry for having taken the first question and
not answering the second one. I wanted to
highlight the issue, which is significant in that it
disrupts the idea of having an integrated and
cohesive scrutiny system. The proposed system is
neither integrated nor cohesive.
Harry Stevenson: In reality, things are going
on. Last week, a meeting was held in my area as
part of the new approach to SWIA inspection.
Every year, we have to deal with 70 care
commission inspections, including in the area of
child protection, which was looked at a year ago.
From talking to colleagues across Scotland, I
know that a sense of proportionality and a
reduction in the burden of regulation are required,
particularly given the data that we have to report to
Government in other ways.
There are also the internal systems through
which we look at quality, best value and how to
become more effective in service delivery and in
responding to the needs of the public.
Work is going on and at this point I do not think
that the issue has any resonance with our
workforce. There is an issue for the ADSW, in that
we have rightly moved more towards selfevaluation and skilling up organisations, but there
is also clearly a capacity issue in various
organisations throughout Scotland. We offered the
view that, given that the situation is changing and
there is a greater burden on local authorities and
others to provide self-evaluation approaches,
which are more complicated because of the
outcomes approach, there should perhaps be a
shift in resources to recognise that.
Ruth Stark: We welcome these moves; we
advocated that they should be in the Regulation of
Care (Scotland) Act 2001 when it originally came
through; we said that there should be only one
body. We are excited by the fact that there will not
be repetitive inspections and that people will be
able to get down to the work that they want to do.
The other outcome that we seek is a cultural
change so that there will be no corporate move to
work towards inspection and we will be able to


1221

2595

1 SEPTEMBER 2009

work towards improving services on the front line.
We hope that the bill will achieve that.
The Convener: I am conscious that Mr Baillie
has to leave by 4 o’clock. You explained that you
have another appointment. Do you want to say
anything before you go?
Tam Baillie: Yes, I have one other comment.
This is not a self-imposed consultation guillotine—I
really do have another appointment and I
apologise, but I thank you for giving me leave to
go at 4.
I will comment on user focus, because it is
tremendously important. I am pleased that the
requirement to involve users is included in the bill.
Both SWIA and the care commission have done
useful and innovative work. I understand that the
bill does not mention specific groups because it
covers all groups, but there are considerable
challenges in involving users in the scrutiny
process. Although I pay tribute to the
organisations’ efforts to do that, there must be an
acknowledgement of the additional resources that
are required to have proper user involvement in
the scrutiny process. It will be invaluable to us to
have that perspective, and to have it recognised
within the capacity of the new organisation. I do
not think that an adjustment to the bill is required,
but such involvement needs to be properly
recognised through guidance and there must be
acknowledgement of the capacity in the
organisation to be able to do it properly, because it
will be to all our benefit.
Now that I have said that, can I go?
The Convener: Yes, Mr Baillie. Thank you for
your attendance at the committee. We will
continue in your absence.
Geraldine Doherty: There will also be a lot of
change for the staff of the existing organisations.
An interesting point is that we currently register
care commission officers, and a requirement of
their registration is that they have both a relevant
practice qualification and a qualification in
regulation and inspection. Tam Baillie made a
point about good inspection and the involvement
of service users. Inspection is a very skilled
activity so we urge that there be clarity about what
the inspection and regulation requirements will be
for the new body and that consideration be given
to how we support the staff who are being merged
and will have shared activities.
Jacquie Roberts: To answer the question about
the impact on staff, the vast majority of staff in the
care commission think that the proposals make
sense and they are keen to get going in making
our work more integrated with the work of SWIA
and HMIE to deliver multi-agency child protection.
Indeed, without pre-empting any decisions about
the bill, staff are out shadowing people doing the
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other work. I think that the aim of the proposals
makes sense, but we will all have to undertake
quite a significant programme of organisational
development to achieve that aim, so that there is
added value and a truly integrated system rather
than a group of bodies put together under the
same logo or management. We must work quite
hard on that.
16:00
Alexis Jay: I want to follow up on Tam Baillie’s
point. We believe that we have involved service
users and carers in our inspections in a nontokenistic way, but that has a cost attached to it.
We have not only trained people and supported
their involvement—we have developed courses for
carers, in particular, with the Glasgow College of
Nautical Studies—but have paid people who have
been involved, to give them proper recognition of
the value of their contribution. We have not
assumed that they can be involved in their spare
time. If the bill and the new body are serious about
involving service users and about having a user
focus in general, it must be recognised that that
does not come cheap.
The Convener: That leads us nicely on to the
financial memorandum. It states that the bill will
result in net savings, but they are not predicted to
be particularly significant. Do you have any
concerns that the drive to make savings might
come at the expense of the quality of the service
that the new inspection authority will have
responsibility for?
Jacquie Roberts: That is why I talked about the
need for extremely careful planning. A lot more
time needs to be devoted to looking at terms and
conditions and ensuring that we avoid any equal
pay claims. Without presuming that what the bill
proposes will definitely be agreed, I believe that a
lot of work needs to be done with HR and finance
experts. That is why the current bodies—including
NHS Quality Improvement Scotland, which is to
become healthcare improvement Scotland—must
work together closely and share information to
ensure that any reduction in activity takes place
where there is less risk. That has been the basis
of the change in the frequency of our inspections:
our ability to provide evidence that there is less
risk. We need to carry on that work and link it with
the work that is being co-ordinated by Audit
Scotland so that we have a shared risk
assessment process to determine where more
scrutiny is needed and where less can be
tolerated. I presume that that would lead to some
savings in the overall cost of the scrutiny regime.
The Convener: In response to Mr Gibson, Mr
Rankin
suggested
that
the
Government
anticipated that, after the initial implementation
period, £2 million-worth of savings would be made
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annually. If that is the case—and bearing in mind
that a number of you said that, having done your
first round of inspections, you plan to adopt a more
targeted approach anyway—are you confident that
the Government’s target of making £2 millionworth of savings is realistic and can be delivered
without jeopardising the quality of the service that
we need to ensure that our care and child
protection services are properly scrutinised?
Jacquie Roberts: More careful work needs to
be done to link a reduction in activity to lower-risk
services. I could not give you a guarantee that that
work is ready at the moment, but I understand the
external climate. It is worth looking at where,
collectively, we can make efficiency savings.
Alexis Jay: Yes. We believe that SWIA, which
has a very small budget, would be able to deliver
the current saving of 5.5 per cent and still maintain
the quality of our work. If further savings were
sought, some of the extremely important highquality work on development and the engagement
of users and carers could begin to suffer.
Annie Gunner Logan: I want to raise a related
issue. The driver is savings and efficiencies. At
present, service providers pay fees to the care
commission, and it is proposed in the financial
memorandum that that system will continue.
The committee would be hard pushed to find a
more inefficient use of public money than we have
in the current system, particularly in relation to
publicly funded services. The independent service
providers have to build the fee into the cost of their
service and their contract price, only to hand it
straight back to another public body. That has
always seemed to us to be hugely inefficient, and
the creation of a new body presents an opportunity
to scrap fees and fund regulation centrally.
There is a tenuous link with the fees in a system
in which there is just the care commission, in that
service providers pay for the service that the care
commission provides. However, providers will be a
relatively small part of the new body, so what their
fees are used for will become even more opaque
than it currently is. I am aware that I have been
banging on about the subject for about 12 years,
but I will not stop doing so because some of our
members are paying up to £300,000 annually for
care commission fees, which is public money that
they require to get from their purchasers and then
pass back. The bill presents a great opportunity to
end that system once and for all and to fund the
work centrally, which would cut out all the
transaction costs along the line. Here endeth the
lesson.
Jacquie Roberts: Such an approach would
mean that at least £11 million would have to be
found from somewhere in central Government.
Some 39 to 40 per cent of our income comes from
fees.
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Annie Gunner Logan: My point is that the
money comes from central Government in the first
place, through the settlement. By the time that the
money has finished its journey through local
authorities and providers and come back to the
regulator, it has probably lost quite a lot of value.
The Convener: I am sure that we will want to
raise the issue with the minister.
Harry Stevenson: If we embed improvement
and are sure of the quality of services in
organisations, the task of preparing for inspections
should take care of itself. Best practice should
result in a good inspection. I think that we all agree
that we are not trying to get out of having
inspection reports.
The issue to do with resources is not about
potential financial savings. I was trying to make
the point earlier that we are in a world in which we
consider outcomes and the difference we make to
people’s lives. Do people feel safer and more
confident? Do they think that we are doing the
right things to support them to be independent?
We are in a world of self-evaluation. The issue is
where the resource will sit, how much will stay in
the central scrutiny organisation and how much
will be used locally, to build local organisations’
capacity to deliver on those outcomes. Tam Baillie
made that point well.
As Alexis Jay said, it takes time to involve
service users and carers in any process. It is
necessary to build confidence, so that people can
contribute and feel that we have listened and can
respond to them. All that takes more time and
effort, so self-evaluation takes more time and
effort. The issue for ADSW is where the resource
lies rather than the financial savings that can be
made in the process.
Margaret Smith: Do the witnesses want to
comment on the consultation on the bill and say
whether you have been able to put your case to
Government?
Jacquie Roberts: I represent one of the bodies
on which the bill will have a major impact. Along
with the other scrutiny bodies, we have had a lot of
opportunity to talk to Government and its officials
about the matter. It is important now to convey
what is intended to members of the public,
providers and organisations such as ADSW. The
engagement of stakeholders is important.
Harry Stevenson: As I said, ADSW thinks that
we have moved quickly from Crerar to
implementation of the bill. Perhaps more time
could have been spent on considering the wider
implications. The role of some key players in the
delivery of services to the public may have been
missed.
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Margaret Smith: Someone said that the various
organisations operate differently in relation to
standards and outcomes. Does anyone want to
expand on that point?
Jacquie Roberts: It may be a reflection of the
different reasons for the setting up of the different
bodies. The care commission was set up by the
Regulation of Care (Scotland) Act 2001 on the
back of the issuing of national care standards. We
use the national care standards and have to take
them into account. The Social Work Inspection
Agency was set up for a different purpose.
There is a task for us in getting together to
discuss language, methodology and the fact that,
when it comes down to it, the work of the child
protection inspections, SWIA and the care
commission is all about getting better outcomes
and experiences for the adults and children who
use the services. It is part of our organisational
development work to find more shared language
and a shared understanding of what we can do in
a similar way.
Annie Gunner Logan: I have highlighted before
the difference in enforcement powers between
what the new body will be able to do in relation to
services and what it will be able to do in relation to
anything else—commissioning, care management,
assessment and so on.
There are also big differences in the way in
which the two bodies currently deal with
complaints from the public, which will continue in
the new body. The new body will be able to deal
with public complaints about care services, but it
will not have the power to deal with public
complaints about anything in social work services
other than its own operating procedures. In terms
of the public perception, it will be quite difficult to
address that. If we are talking about an integrated
scrutiny system for all social work services and the
whole system, it will be problematic to tell the
public that they can complain to the new body only
about a little bit of the system and not about the
rest. The committee might want to consider that
when it comes to amending the bill at stage 2. As
a principle, it is important.
Margaret Smith: Do other members of the
panel agree with that?
Alexis Jay: SWIA does not currently deal with
complaints. It is not that we deal with them
differently; it is not part of our legal responsibilities
to deal with them at all. Each council has its own
statutory complaints procedure that works in
parallel. Crerar was absolutely right to say that it is
extremely difficult for the public, when they have a
problem, to know how their complaint goes
through the system. It is a complicated and
bureaucratic process, and I would support
anything that simplified it.
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Jacquie Roberts: It is important to recognise
that members of the public trust an independent
body to investigate a complaint when they fear
reprisals from a service provider. That is
something that the public hold dear, and that is
what is being carried forward for care services in
the bill.
Ruth Stark: I echo that point not just from the
public’s point of view but from the perspective of
members of front-line staff. When they see their
colleagues providing a poor service, they find it
difficult to report that. The issue is the culture of
how inspection takes place and how accessible
the complaints procedure is, not just to the public
but to people who work in the industry.
Geraldine Doherty: To state the obvious, we
also deal with complaints from the public about
staff who work in the services. If the bill could
achieve a good complaints procedure, that would
be wonderful. The procedure needs to be
streamlined and people must know whom to make
complaints to. It is important not just that it is
worked out in relation to the new body but that the
interface with the workforce regulator is
understood, not only for efficiency and
effectiveness but for the service user. The service
user must understand whether they have to
complain to one body about the worker, another
body about the care service and not to anybody
about the infrastructure. The workforce regulator
aspect must be dealt with as well.
The Convener: Mr Macintosh has a brief final
question.
Ken Macintosh: Having identified the problem
with the commissioning of services in local
authorities recently, Community Care Providers
Scotland has suggested that local authorities
should have
“a duty … to take SCSWIS reports into account”.

That might help to redress the balance of
regulation. Do any of the other witnesses have a
view on that suggestion?
Harry Stevenson: I do not think that local
authority services would have any difficulty with
that. Any scrutiny and transparency of processes
is important. I will not stray into discussions that
are taking place in other parliamentary
committees, but I do not think that there would be
any concern about that. We all have the same
intention in how services are commissioned and
procured in Scotland.
16:15
Annie Gunner Logan: The proposal in our
written submission was about how to deal with the
issue at the micro level. Local authorities would be
asked to have regard to the grading that a
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particular service received when it made decisions
about it. Something similar could also be done at
the macro level, joining those things together. For
example, the duty could be tied in with national
performance frameworks and single outcome
agreements, and local authorities could have a
responsibility to increase the proportion of services
in their areas that had gradings of a certain level
and above. That would take the link between
scrutiny and commissioning to the strategic level
as well as the level of specific services. There are
a number of different ways in which that could be
done; it all depends on how the new body sets up
its business model when it starts. None of that is a
given in the bill.
The Convener: I thank our witnesses for their
attendance at the committee today. I will suspend
the meeting to allow them to leave and to allow
members a brief comfort break. We still have a
substantial item on our agenda to consider today.
The committee will reconvene at 25 past 4.
16:16
Meeting suspended.
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Scottish Parliament
Education, Lifelong Learning and
Culture Committee
Wednesday 9 September 2009
[THE CONVENER opened the meeting at 09:32]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Karen Whitefield): I open the
23rd meeting of the Education, Lifelong Learning
and Culture Committee in 2009, and remind all
those present that mobile phones and BlackBerrys
should be switched off for the duration of the
meeting.
The first item on the agenda is the committee’s
consideration of the Public Services Reform
(Scotland) Bill. Margaret Smith intends to join us
this morning, but has been delayed. I understand
that Ted Brocklebank, who has a long-standing
interest in the arts and culture, will also join us,
although he is not a member of the committee.
The committee is continuing its scrutiny of the
bill at stage 1 as a secondary committee. Today
we will focus on the aspects of the bill that relate
to creative Scotland. I welcome from the Scottish
Government Deborah Smith, acting director of
culture, external affairs and tourism; Nikki Brown,
deputy director of the Government’s creative
Scotland division; Hilary Pearce, from the creative
Scotland division; Lorna Malcolm, human
resources professional adviser in the public sector
simplification team; Greig Walker, solicitor in the
transport, culture and procurement division of the
legal directorate; Colin Miller, head of the public
bodies policy team; and John St Clair, divisional
solicitor in the constitutional and civil law division.
Colin Miller and John St Clair are here to answer
specific questions from members on part 2 of the
bill.
I am unsure whether any member of the panel
wishes to make an opening statement to the
committee.
Deborah
Smith
(Scottish
Government
Culture, External Affairs and Tourism
Directorate): I will make an opening statement.
Thank you for the invitation to be here today to
talk about part 3 of the Public Services Reform
(Scotland) Bill, which, as you are aware, sets out
provisions establishing creative Scotland as a
single national development body for the arts and
culture in Scotland. The new body is intended to
replace the existing bodies Scottish Screen and
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the Scottish Arts Council. The Government
believes that a single body is essential to meet
fully the needs of artists and creative practitioners
of all kinds in the 21st century.
Artistic and creative practice has changed very
rapidly during recent years and continues to do so,
with
increasing
levels
of
cross-sectoral
collaboration. As the boundaries between different
art forms become blurred, that new way of
creating offers unrivalled opportunity, but also
requires strong, intelligent and innovative support
for artists, who will be at the heart of creative
Scotland. To bring that to life, I will give an
example of a project to create a short film that
would be accessed through the internet. Such a
project would involve not only screenwriters,
actors and light and sound engineers, but creators
of digital images and specialists in online spin-offs
such as computer games. In seeking support,
those creators would no longer have to decide
whether it was a visual arts project or a film
project—they could go directly to creative
Scotland.
Ministers believe that a single statutory body
with a wider remit and greater influence will be
better placed to deliver an improved service to
artists, creative practitioners and the wider public
in the future. More generally, the provisions on the
establishment of creative Scotland are fully in line
with the Government’s ambitions for a simplified
and improved public sector landscape: they fit very
well with, and are an intrinsic part of, the Public
Services Reform (Scotland) Bill.
Since the fall of the Creative Scotland Bill last
year, the Government has taken very seriously the
opportunity to address the various criticisms of
that bill that the Education, Lifelong Learning and
Culture Committee made in its stage 1 report last
summer. Ministers are proposing a clearer and
more coherent remit for the body, with six general
functions. The day-to-day exercise of artistic
judgment in delivering those functions will rightly
be a matter entirely for creative Scotland, which
will be set at arm’s length from the Government.
Ministers have also set out fully reworked details
of all the expected transition costs in the financial
memorandum to the Public Services Reform
(Scotland) Bill. On 2 April this year, the Minister for
Culture, External Affairs and the Constitution
made a statement to Parliament, and a summary
of the costs was published.
Finally, in addition to encouraging art for art’s
sake, creative Scotland is intended specifically to
support the creative industries, and that is now
stated as one of its six functions. The groundwork
to deliver that has already been laid through
extensive consultation with the sector and the
recent publication of the creative industries
partnership report, which makes clear how
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Government expects creative Scotland to deliver.
Ministers intend that creative Scotland, as the
single statutory body, will build on the strength and
success of its predecessors and use its increased
influence and remit to support the vibrant arts and
creative sectors in Scotland in a dynamic and
responsive way.
We understand, as the convener indicated, that
some disappointment was expressed last week
that no one was available to answer questions on
the order-making powers in part 2 of the bill, so we
have ensured that two officials are here today to
answer any questions from members on that.
Thank you for the opportunity to make an
opening statement. Nikki Brown, the deputy
director responsible for creative Scotland, and the
rest of the team will be happy to answer any
questions from the committee.
The Convener: Thank you for your opening
statement, Ms Smith, and for responding to the
committee’s concerns and ensuring that there are
officials present to answer questions on part 2 of
the bill. I know that you sent a letter to the
committee, which has been circulated to
members. Your prompt response to our concerns
is welcome.
As you might imagine, the establishment of
creative Scotland is a major piece of policy, and
the committee has only one day in which to
scrutinise it. Given that we spent weeks
scrutinising the previous creative Scotland
proposals, we have a lot of ground to cover, and
there are quite a few of you on the panel. We will
try to keep our questions short and concise—you
can decide who will answer each one, and I ask
you to try to keep your answers to the point.
I will start by asking about the general functions
of creative Scotland. Section 27 outlines the six
general functions that creative Scotland will have.
What consultation did the Government carry out
on the functions, and how did organisations
respond? Do you believe that those six functions
cover the hopes and aspirations that people have
for the new body?
Nikki Brown (Creative Scotland): The
functions that are set out in the Public Services
Reform (Scotland) Bill resemble closely those that
were included in the Creative Scotland Bill, but
one or two modifications have been made.
First, the Public Services Reform (Scotland) Bill
promotes the function of
“identifying,
excellence”

supporting

and

developing

quality

and

among artists. The minister has in mind support
for artists. Because he sees it as crucial that
artists should be at the centre of creative Scotland,
the function now appears first on the list, to add
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emphasis to it. Secondly, the function that relates
to support for the creative industries has been
redrafted in response to concerns that the
Creative Scotland Bill was not clear about the
function of creative Scotland. Thirdly, further detail
has been given on the function of realising the
value and benefits of culture, beyond its intrinsic
value. There is now an explicit reference to
“the national and international value and benefits”

of culture.
The minister has had a number of open
meetings with a broad range of stakeholders and
has met about 80 groups individually to give them
an opportunity to feed back on the functions. The
responses that we have received indicate that
people find the enhanced clarity useful and that
they are comfortable with the functions as they are
now set out.
The
Convener:
Financial
support
for
organisations is often a vexed question. Many
people who work in the voluntary arts sector, in
particular, have concerns about who will have lead
responsibility for supporting them. Is the issue
covered by one of the six functions that are set out
in the bill?
Nikki Brown: Yes. The functions give creative
Scotland the ability to offer financial support to
artists through grants, loans or other mechanisms.
When drafting the bill, we were keen to ensure
that creative Scotland had as much room for
manoeuvre as possible, to enable it to offer
different sorts of support. We recognise that things
are moving on, that times are tight and that we in
the sector need to be a bit more innovative about
how support is offered. I reassure you that it is the
intention that grant support will still be available.
However, we did not want the way in which the bill
was drafted to constrain creative Scotland’s room
for manoeuvre.
The Convener: Your comments are welcome. I
understand the need for there to be room for
manoeuvre and that you want the organisation to
be able to respond to change. However, some
people need to have certainty about their future
and about how the new agency may impact on
them when it comes to funding.
I have a final question about the functions. Does
the Government intend that the new body should
be the lead development agency in relation to the
creative industries and the arts and culture in
Scotland?
Nikki Brown: Creative Scotland will have a lead
co-ordinating role in supporting the creative
industries. Which organisation has the lead role in
delivering support will depend on what sort of
support is being provided. For example, the
business gateway, operating through local

2663

9 SEPTEMBER 2009

2664

authorities, will have the lead role in providing
start-up advice for businesses. Advice to a
business that is a little more developed and which
falls within the remit of Scottish Enterprise’s
account management responsibilities will be
provided by Scottish Enterprise. However, we
thought that it was important that one body should
be clearly identified as having a lead co-ordinating
role, to bring together the other delivery agents
and to make clear which are responsible for
offering particular sorts of support. That process
has already started; we can talk about it more, if
the committee would find that helpful.

Ken Macintosh (Eastwood) (Lab): To develop
that theme, may I check which body has the key
strategic role for developing the creative industries
in Scotland?

It may be helpful if I add at this point that the
Government and its partners intend that the
process should be seamless for users. It should
not be incumbent on a user to know which
organisation it needs to approach first. Wherever
an organisation or individual creator comes into
the system, the system will allow them to be
directed to the body that is responsible for giving
them the particular support that they need.

Nikki Brown: The commercial benefits that flow
from supported commercial activity are for the
enterprise companies and business gateway to
develop, given their enterprise development
themes. Creative Scotland will have a focus on
ensuring that the right support is there, but it will
have responsibility for developing the creative
aspects.

09:45
The Convener: I am sure that you are aware of
submissions from Scottish local authorities, which
see themselves as having a lead role in the
delivery of some public services, and the tensions
that they express particularly in relation to
participation in and access to the arts and culture.
What is the Government doing to address those
understandable concerns of the Convention of
Scottish Local Authorities and local authorities
about the role that they will have in the delivery of
services?
Nikki Brown: The Government is aware of the
good work that local authorities are doing on
cultural provision and promoting access to and
participation in culture. It is not the intention that
creative Scotland should duplicate that work or
take anything away from local authorities’
responsibility for it.
Local authorities and creative Scotland will make
their various contributions by developing the single
outcome agreements. Local authorities have clear
responsibility for delivering those single outcome
agreements and creative Scotland will have an
advisory role. For example, creative Scotland
might want to build on the Government’s work in
the document “Culture delivers”, which sets out
information that local authorities might want to
draw on—if it suits them to do so—about how
culture might deliver other outcomes that are not
immediately apparent. Although local authorities’
role in delivering cultural provision is clear, they
might not have thought of introducing cultural
provision to support outcomes around health or
community safety. In that respect, creative
Scotland will have an advisory role.

Nikki Brown: The Government has the key
strategic role. When it comes to the delivery of
services, creative Scotland will have the lead coordinating role, but the strategy comes from the
Government.
Ken Macintosh: To what extent is the new body
being asked to develop the commercial as
opposed to the cultural benefits of creative work?

Ken Macintosh: So any commercial benefits to
the individual organisation or the country as a
whole are the responsibility of agencies other than
creative Scotland.
Nikki Brown: At the point of delivery, yes, but it
is for creative Scotland to ensure that there is
some service.
Ken Macintosh: Will that be reflected in the
distribution of public funds through creative
Scotland being directed solely at the artistic
development of individuals and groups rather than
at their commercial exploitation?
Nikki Brown: It will be for creative Scotland to
decide how it directs its funds to particular
functions, but it will not duplicate work by other
agencies. For example, the funding that Scottish
Enterprise currently directs towards the creative
industries will continue to be available by that
route. Creative Scotland will have an opportunity
to look at any other routes that require further
development.
Ken Macintosh: I take it that there is to be no
further transfer of funds from Scottish Enterprise
or Highlands and Islands Enterprise to creative
Scotland.
Nikki Brown: Nothing further is planned beyond
specific funds for the delivery of the cultural
enterprise office of around £100,000. That transfer
is in progress.
Elizabeth Smith (Mid Scotland and Fife)
(Con): The bill’s policy memorandum contains a
specific definition of the creative industries—it
names the 13 industries concerned—but the bill
has been criticised for using terms such as “arts”,
“culture” and “creativity” extensively without
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defining them. Would you care to comment on
that?
Nikki Brown: It might be helpful to explain that
the definition of the creative industries in the policy
memorandum is intended to be illustrative. It is not
intended to constrain creative Scotland’s view of
what constitutes a creative industry. There are
several definitions that creative Scotland might
want to draw on. The Department for Culture,
Media and Sport’s definition is one of those, and
we have included it for illustrative purposes, but it
will not constrain creative Scotland.
Elizabeth Smith: Does the Government
consider it unnecessary to define terms such as
“the arts” and “culture” because that would be too
restrictive?
Nikki Brown: Absolutely.
Kenneth Gibson (Cunninghame North) (SNP):
An addition to the bill is the support that it will
provide for creative endeavours that contribute to
an understanding of Scotland’s national culture.
Although “Scotland’s national culture” is not
defined in the bill, the policy memorandum defines
it, along with the general functions, as
“any form of creativity which adds to our collective
understanding of our distinctive national culture in its
broadest sense—as a way of life. Artistic and creative
output necessarily represents, describes, explores,
responds to and sometimes challenges Scotland’s culture.
In doing this it also in itself adds to and is part of that
culture.”

However, there is some controversy about that.
The Royal Society of Edinburgh cautions against
the assumption that national culture comprises a
single form. It has suggested that the phrase
“Scotland’s national culture” be replaced by
“cultures of Scotland”. What are your views on that
proposed amendment?
Nikki Brown: The Government found the RSE’s
suggestion helpful. We have considered it, but it
remains the Government’s view that the bill’s
present wording, which uses the sense of culture
as a way of life and a way of thinking about the
world, is broader than the RSE’s proposed
amendment seems to be. We think that the way to
encompass the broadest possible definition is to
retain the present wording.
Aileen Campbell (South of Scotland) (SNP):
Some of the submissions to the committee
expressed concern about a perceived lack of
clarity around how creative Scotland will relate to
the
wider
policy
environment,
partner
organisations and the national performing
companies. Indeed, Equity said in its submission
that it was sceptical about the Scottish
Government taking responsibility for the national
performing companies and suggested that that
should be reviewed in the light of the creation of
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creative Scotland. Should the bill contain any
provisions on interaction between creative
Scotland and the partner organisations? Will you
outline what the funding position of the national
performing companies will be?
Nikki Brown: Yes. The minister believes that
the current arrangements, under which the
national performing companies are funded directly
by Government, have worked very well and have
been widely welcomed by the national performing
companies, so he sees no reason to reconsider
them at the moment. Of course, things might
change in the future—that is always the case—but
he has no plans to review those arrangements at
present.
Creative Scotland will need to take account of
activity right across the cultural and creative
spectrum, including activity that is undertaken by
the national performing companies. Section 27(3)
of the bill contains a provision that will enable
creative Scotland to work in partnership with a
wide range of organisations. The nature of such
relationships will, of course, be for creative
Scotland to determine once it comes into being,
but the Government expects it to have an
extremely close working relationship with the
national companies, local authorities, the voluntary
sector and everyone else who is active in the field.
Aileen Campbell: Will you say a bit more about
how creative Scotland will interact with Highlands
and Islands Enterprise and Scottish Enterprise?
Nikki Brown: Absolutely. In the field of the
creative industries, which is where the closest
contact will be, under the terms of the Scottish
creative industries partnership that was agreed at
the end of May, creative Scotland will be
responsible for convening a co-ordination group,
the membership of which will include Scottish
Enterprise and HIE, as well as other delivery
agents. That co-ordination group will meet
regularly to ensure that the various partners are
tied in properly and that their efforts are all in line.
The first meeting of the group will take place this
afternoon.
Aileen Campbell: Is there any way to give
stakeholders a better understanding of the
relationship between creative Scotland and other
partner organisations? The stakeholders seem to
feel that there is a persistent lack of clarity. Can
more be done to help them in the process towards
creative Scotland?
Nikki Brown: Yes. The Government has been
conscious of that sense of a lack of clarity and
feels that progress has been made already
through the creative industries framework
agreement, which at the beginning of the year set
out the respective roles, and through the creative
industries partnership, which puts some meat on
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the bones of that framework and explains in more
detail what the various roles are. That partnership
exists already. The feedback from those who have
seen it suggests that people have found it helpful.
Ken Macintosh: Moving on to funding, a
number of submissions to the consultation have
suggested that creative Scotland will have a
broader remit but less funding. How do you square
that disparity?
Nikki Brown: The Government distinguishes
between what creative Scotland will do and what
will be delivered through other bodies. For
example, as has already been discussed, a lot of
the work on access to and participation in the arts
and culture will be delivered through local
authorities. The Government does not consider it
necessary that every element of the delivery of the
arts and culture needs to be funded through
creative Scotland.
Ken Macintosh: So what will creative
Scotland’s role be? Is it to encourage or cajole
others to deliver funding?
Nikki Brown: It is to encourage them to make
use of the funding streams that already exist.
Ken Macintosh: Has there been any increase in
funding for organisations? [Interruption.] That is a
nice musical interlude.
The Convener: Sorry. I tell everyone else to
switch their phones off.
Ken Macintosh: Creative Scotland is not being
funded to deliver its expanded remit, so will
additional funds be given to the bodies that are
supposed to deliver on that expanded remit?
Nikki Brown: The expanded remit is largely
about ensuring greater co-ordination. It is not the
view of the Government that funding is required for
that; nor is it the view of the Government that other
partners need increased funding to deliver what
they are doing already or to align their efforts
better.
Ken Macintosh: So we can expect more from
all of those bodies without any extra funding.
Deborah Smith: It might be helpful to remind
the committee that we anticipate that replacing two
organisations with a single unified body will in itself
release savings, in back-office functions for
example, and that those savings will be at the
disposal of creative Scotland to direct where it
wishes.
Ken Macintosh: How much will those savings
amount to?
Nikki Brown: When the body has been
restructured, it is expected that they might be of
the order of £1.2 million a year, recurring.
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Ken Macintosh: Over what period will that
happen? Two years? Three years?
Nikki Brown: We expect that the restructuring
will take place before then. I expect it to be within
the first few months after creative Scotland comes
into being, if the bill is passed.
Ken Macintosh: Will that money be available to
support artists, for example in the form of grants?
Nikki Brown: The expectation is that it will be
available for creative Scotland to direct in the way
that it sees fit. Of course, until the budget bill is
passed, the Government is not in a position to
offer any certainty about the levels of available
funding, but that is the current expectation.
Ken Macintosh: I have a couple of more
specific questions. There are concerns about the
financial implications of the Scottish Arts Council’s
loss of charitable status when it becomes creative
Scotland. How much will the loss of charitable
status cost? How do you intend to address that?
10:00
Nikki Brown: Estimates are that it might rise to
about £300,000 a year. There might be ways to
recoup that money. For example, increased
involvement in central procurement offers savings
that are of a similar order to those that the Scottish
Arts Council might have secured through
charitable discounts. However, the Government
has said that it will make the necessary finances
available if there is a shortfall to be made up.
It is not clear at the moment whether creative
Scotland will have charitable status or not. It will
be for creative Scotland, when it comes into being,
to apply to the Office of the Scottish Charity
Regulator.
Ken Macintosh: Does the Government wish it
to have charitable status? Will the Government
pursue that as an objective?
Nikki Brown: It is for creative Scotland to
decide whether it wishes to apply. It might take the
view that charities law imposes certain limitations
that it does not need. However, it is the minister’s
view that the way should be open for it to apply if it
wishes to do so.
Ken Macintosh: Okay. That might be a
question for the minister rather than for you, but
the matter is of interest.
There is concern about the SAC’s pension and
other deficits. Can you offer any assurances on
how they will be addressed?
Nikki Brown: Yes. There are already deficits in
the pension schemes: that would be the case
whether or not creative Scotland was coming into
being. The formation of creative Scotland might
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require a certain contribution to be made to
address a deficit earlier than would otherwise have
been the case. In either case, the Government has
made it clear that any costs that arise in the
transition period will be picked up by the
Government from extra resources. There will be
no call on front-line resources for artists.
Ken Macintosh: There has also been concern
about the existing commitments that Scottish
Screen and the Scottish Arts Council have made
to artists. Will they be honoured by the new body?
Nikki Brown: Absolutely. The bill provides that
any existing commitments will be carried forward
to creative Scotland.
Ken Macintosh: I have a technical question. I
believe that creative Scotland will not be able to
give support to unincorporated bodies. Is that
correct? Is that a matter of concern?
Nikki Brown: That is a reflection of the law on
incorporated bodies. The Government believes
that the law is not entirely helpful in the area and
welcomes the Scottish Law Commission’s view
that it should be reconsidered. However, in so far
as creative Scotland will be bound by that law, it
will be bound by the same terms that govern the
Scottish Arts Council at the moment.
Ken Macintosh: Just to summarise on the
funding streams, you suggest that back-room
savings will be available to the new body and that
the money will be available for it to spend in
whatever way it sees fit. You also think that the
cost of losing charitable status could be recouped
through procurement savings, which are additional
to the back-room savings. On top of those
savings, will efficiency savings be expected of the
new organisation?
Nikki Brown: Hilary Pearce is better placed
than I am to talk about efficiency savings, so I ask
her to address that.
Hilary Pearce (Scottish Government Culture,
External Affairs and Tourism Directorate): The
efficiency savings that are estimated in the
financial memorandum would come from three
sources: first, recurrent savings from the reduction
in the new body’s payroll bill as a result of a
reduction in staff numbers; secondly, the
streamlining of business processes that will
happen when, for example, a single information
technology system is put in place; and thirdly, the
initial, one-off savings that will arise when the two
existing organisations form one new body, such as
the saving from having a single telephony system.
Ken Macintosh: I am not sure that I see the
difference between those savings from efficiencies
and the changes in the back-room operations to
which Nikki Brown referred a few minutes ago. Are
they not the same thing?
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Hilary Pearce: The estimated £1.2 million of
recurrent savings are the savings that would be
expected from the reduction in staff numbers. That
is based on an average staff cost and assumes a
reduction of up to 30 people in the total staff of the
new body. The savings that we anticipate from the
running costs of business systems, such as the IT
system and the human resources function, would
be additional. We have not estimated those
savings in the financial memorandum, but we
believe that they will be inevitable, given that there
are duplicate functions at present.
Ken Macintosh: I want to try to quantify all this,
because I am slightly concerned that we are
double counting, or perhaps even triple counting.
What is your target for efficiency savings? Are you
going for 2 or 3 per cent efficiency savings?
Hilary Pearce: Assuming that creative Scotland
comes into existence in 2010-11, it will inherit the
efficiency targets of the previous two bodies,
because that will be the third year of the current
efficiency programme. It will also inherit the
recurrent savings that have already been made by
those two bodies. It will have whatever margin is
left to meet the target.
Ken Macintosh: What are the expectations?
Will it be expected to making efficiency savings of
2 per cent per year or 4 per cent per year? What is
the target for the new body?
Hilary Pearce: In the first year that it comes into
existence, it will inherit the targets of the two
existing organisations, because that year will be
the third year of the current efficiency programme.
That will therefore be 6 per cent of the 2007-08
baseline for the two existing organisations. The
new body will also inherit whatever recurrent
savings have been made in years 1 and 2 of that
programme.
Ken Macintosh: What will the target be in the
following year? Will it be 6 per cent again?
Hilary Pearce: No decisions have been made
about the next efficiency programme.
Ken Macintosh: How much of the 6 per cent
does the £1.2 million that we are talking about
account for? I just want a rough figure.
Hilary Pearce: It is about a third.
Ken Macintosh: Okay. In the first year, the £1.2
million is part of the efficiency savings. Only after
then can we really count on it being available, or
potentially available, to the new organisation. If it
currently amounts to the 2 per cent efficiency
savings, it is not available to the organisation; it is
already accounted for.
Hilary Pearce: Those efficiency savings can be
used by the organisation within the year. That is
the expectation for the first year, too.

2671

9 SEPTEMBER 2009

Ken Macintosh: So the efficiency savings can
be reused.
Hilary Pearce: Yes.
Ken Macintosh: In that case, you can count
them twice. You are counting them twice.
Deborah Smith: We are using a number of
terms interchangeably. Perhaps I can clarify that,
without getting into the specifics of the numbers,
which Hilary Pearce can talk about. We have been
talking generically about the back-room savings
and the savings that the organisation will make,
which will be efficiencies and therefore will be
available to the organisation. Creative Scotland
will be able to make those savings because of the
merger of the two existing organisations, but, at
the same time, as Hilary Pearce said, it will be
subject to the same Government efficiency
savings
demands
as
its
predecessor
organisations. At the moment, those are
equivalent to 6 per cent.
Efficiencies are always available to be recycled
within the organisation; they do not need to be
given back to the Scottish Government. It is not a
question of counting them twice. We are simply
saying that the efficiency savings will be the
efficiency savings, and many of them will arise
through the merger of the two organisations. The
new organisation will continue to consider how it
can be more efficient, in the context of a wider
Scottish Government programme of delivering
efficiency savings and targets therein.
I do not know whether that helps. If not, we
would be happy to write to you to set it out clearly.
Ken Macintosh: It matters because on the one
hand you are saying that any efficiency savings
that the organisation makes—and a reduction of
30 jobs is of fairly major import not just to the
individuals concerned but to the functions that they
carry out—will belong to it and will not have to go
elsewhere, while on the other you are saying that
even though the organisation will be asked to do
more things, it is okay, because the efficiency
savings can be used. I do not understand how that
will work. As far as I can see, you are counting
that money twice under the same heading. After
all, creative Scotland will be expected to carry out
more duties, but without getting any more money
to do so.
Deborah Smith: I am still not clear why you
think that we are counting that money twice. We
are saying that the efficiency savings will be
available to the organisation to deploy as it sees
fit.
Ken Macintosh: Yes, and that would be the
case whether or not the functions were increased.
No matter whether creative Scotland has more or
fewer functions, it will still have to make 6 per cent
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efficiency savings, which it will be able to spend as
it sees fit. That money is a given. On top of that,
however, creative Scotland is being given extra
functions, which you have suggested can be
carried out using the efficiency savings that you
have already counted.
Deborah Smith: I ask Hilary Pearce to tell us
the amount of money that efficiency savings of 6
per cent a year equate to.
Hilary Pearce: They equate to 6 per cent of the
2007-08 baseline budgets of the existing
organisations, which over the three years of the
current efficiency programme have to make
savings of 2, 4 and 6 per cent. However, given
that one would expect that, by the third year, 4 per
cent savings will already have been generated, the
third year target will in effect be only an additional
2 per cent.
Ken Macintosh: But I assume that the
organisation will work on the basis that money is
available to it from the efficiency savings that have
to be made every year. No matter whether it has
an expanded remit, more functions or more duties,
it is still expected to make the savings and to reap
the benefit of them by spending them elsewhere in
the organisation.
Hilary Pearce: All parts of the public sector are
under the same expectation with regard to
efficiency savings—
Ken Macintosh: Absolutely.
Hilary Pearce: I think that ministers would say
that the functions are part of a broader remit but
that, with the right structures, it will be possible for
the organisation to carry out those functions with
the greater influence that it will have as a single
body.
Ken Macintosh: Creative Scotland will certainly
have to manage those things. I suppose that it is
another question for the minister, but I am
concerned that the savings that have already been
included in your calculations will be used to cover
the broader remit and increased functions of the
organisation. I believe that the convener has more
questions on staffing.
The Convener: We already touched on the
money that will be saved by reducing staff. It is
envisaged that the new body will have
approximately 19 per cent fewer staff than the two
current bodies, but its remit will be much broader.
Are you confident that there will be enough people
with sufficient and appropriate expertise of the
sector to perform their new roles?
Nikki Brown: The projections in the financial
memorandum are based on the assumption that
about 19 per cent of posts can be saved by
combining back-office functions. However, that is
not to say that we necessarily expect a reduction
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in staff. The level of staffing that creative Scotland
can sustain will depend on the grant in aid that is
available to it, and it is expected that some of the
staff who carry out functions that will, as a result of
the removal of duplication, no longer be needed
will be available to take on other tasks.
The Convener: What discussions has the
Government had with the trade unions on this
matter? I would have thought that the unions have
considerable concerns about the effect of the
changes on their members.
Nikki Brown: The minister met the trade unions
directly on 2 April, on the same day as he made
his statement to Parliament on costs. A large
amount of contact has taken place between
Creative Scotland 2009 Ltd and the existing
employers, who have the responsibility for making
the changes. They are in regular contact with the
unions and that will continue.
10:15
The Convener: That is welcome, but what
reassurance can you give that the staff who will be
lost will be those whom the organisation can cope
with losing, and that the staff who transfer to the
new organisation will have the right skills mix to
allow creative Scotland to function appropriately
and to continue with the same level of
understanding and expertise that the Scottish Arts
Council and Scottish Screen have in their sectors?
Nikki Brown: Creative Scotland 2009 Ltd is well
aware of the need to ensure that creative Scotland
is staffed by people with the right skills and
experience. It is aware that much of the good work
that the Scottish Arts Council and Scottish Screen
do depends on personal contacts that have been
built up and that there is a need to sustain those.
In establishing the arrangements for staffing the
new organisation once an organisational structure
is agreed, the need to keep the necessary skills
will be taken into account. A training budget has
been set aside to help any further skills
development that is required among the staff.
Christina McKelvie (Central Scotland) (SNP):
I want to change the direction of the discussion
and move on to ministerial direction and guidance,
which are covered in section 30. The committee
previously heard a lot of evidence about the arm’slength principle. Will section 30(2) sufficiently
protect that principle?
Nikki Brown: The Government’s view is that
section 30(2) will prevent ministers from making
any direction that impacts on creative Scotland’s
artistic judgment. For example, it would not be
possible for ministers to tell creative Scotland to
give grants to a particular individual or
organisation. That will be a matter for creative
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Scotland, and the Government is confident that
the provisions will ensure that that is the case.
Christina McKelvie: Will the creative aspect be
allowed to evolve rather than be directed? We
heard previously about artists’ concerns that
ministers might control their work and creativity.
Will the bill protect that evolution sufficiently?
Nikki Brown: Absolutely. The Government is
confident that the provisions will keep ministers
well away from how artists go about their work.
Claire Baker (Mid Scotland and Fife) (Lab): I
have questions about governance. We have
received evidence from COSLA and local
authorities that the board should contain elected
members. We have also had suggestions about
the balance of membership on the board. Has the
Government reflected on those submissions? Can
you give a view on governance and the intended
make-up of the board?
Nikki Brown: The Government was interested
to read the submissions. We have reflected on
that and the minister has considered the issue
further. However, he remains of the view that the
way in which to ensure that the board has a
sufficiently broad skills mix to direct creative
Scotland is to recruit through open and fair
competition, in accordance with the principles of
the Office of the Commissioner for Public
Appointments in Scotland code. The minister does
not believe that it would be helpful for the sector or
the organisation to reserve places on the board for
representatives of particular sectors.
Ken Macintosh: To follow that up, does the bill
establish a formal relationship with local
government to address those concerns?
Nikki Brown: The shape of the relationship with
local government will be given in the same way as
it is for any other public body. The Government
has given advice and guidance to all public bodies
that they should work closely with local
government to align the direction of their work with
the direction that local government is taking
through the single outcome agreement process.
The Government’s view is that legislation is not
the place in which to have a formal structure for
that.
Ken Macintosh: So there is no duty on either
creative Scotland or local government.
Nikki Brown: There is a provision that
empowers and encourages creative Scotland to
work in partnership with whomever it needs to
work in partnership with.
Ken Macintosh: I have a small question on an
issue that has been raised by the National Trust
for Scotland, about dealing in cultural objects. The
issue was raised two years ago, but it has not
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been addressed in the bill. Is that still an
outstanding issue?

work coming into Scotland as well as presenting
work by Scottish artists outside Scotland.

Nikki Brown: Yes, it is. The Government
believes that the bill is not the place in which to
address that concern, but it recognises that the
concern exists and is considering how it might
best be dealt with by another route.

On paragraph (e), we would probably prefer not
to see that at all in the list of functions of creative
Scotland. Our feeling is that—notwithstanding
whether the reference should be to “Scotland’s
national culture” or “national cultures of
Scotland”—the paragraph might to some extent
undermine the arm’s length principle. It might lead
to decisions that prefer work that represents some
aspects of national culture over work that is made
in Scotland by artists who are based in Scotland,
which is our definition of national culture. The
example that is given in the explanatory notes
talks about a performance or film about the
problem of alcoholism in Scotland. That is an
important issue, but we would be concerned if that
particular part of the general functions led to a
narrow definition of what art should be about.

The Convener: That concludes the committee’s
questions. Thank you for attending.
I suspend the meeting until 10.30, to allow a
changeover of witnesses.
10:21
Meeting suspended.
10:31
On resuming—
The Convener: We continue with agenda item
1, which is further consideration of the provisions
in the Public Services Reform (Scotland) Bill
relating to the establishment of creative Scotland.
I am pleased to welcome our second panel of
witnesses: Ewan Brown, who is the chair of
creative Scotland; Lorne Boswell, who is Scottish
secretary of Equity—although I understand that
she has not arrived yet, as she has been a little
delayed; Jim Tough, who is chief executive of the
Scottish Arts Council; Ken Hay, who is chief
executive of Scottish Screen; Dr Donald Smith,
who is director of the Scottish Storytelling Centre;
David Hartley, who is senior manager for digital
markets at Scottish Enterprise; Terry Anderson,
who is president of the Scottish Artists Union; Iain
Hamilton, who is development manager of creative
industries at Highlands and Islands Enterprise;
and Jon Morgan, who is director of the Federation
of Scottish Theatre. Sheena Macdonald, who is
the regional organiser of the Scottish Musicians
Union, will join us but has also been delayed.
We will go straight to questions, as there are
quite a number of witnesses and we have a lot to
cover. Will the six general functions that are
provided for in section 27(1) ensure that the new
body realises the aspirations and hopes that the
artistic community in Scotland has for it?
Jon Morgan (Federation of Scottish Theatre):
On behalf of the FST, let me say that we are
totally satisfied with paragraphs (a), (b) and (c),
but we are not so sure about certain aspects of
paragraphs (d), (e) and (f).
In paragraph (d), we would like to see a broader
definition of what “international value” means. We
are worried that only an export model is being
considered rather than a model that is about
international collaboration, which might include

Paragraph (f) gives us the most concern. It links
into the earlier questions about exactly what the
broader remit will be. Our concern is that, although
the Government’s intention is that it will not fund
broader creative industries beyond those that are
currently funded by the Scottish Arts Council and
Scottish Screen, the bill does not specifically
exclude that possibility. The next director of
creative Scotland might well go ahead with good
intentions in that respect, but who knows what
might happen in the future if the bill allows for the
possibility of some mission creep?
Currently, the Scottish Arts Council and Scottish
Screen cover about six of the 13 creative
industries that are listed by the Department for
Culture, Media and Sport, so we are concerned
about how a small organisation will be able to
cover those other seven creative industries in a
sensible way. Assurances notwithstanding, we are
also concerned about the fact that the bill does not
exclude the possibility of funding having to be
provided for those other areas as well.
The Convener: For the benefit of Sheena
Macdonald and Lorne Boswell, who have just
joined us, I advise that we have just started our
evidence-taking session and we are covering
issues relating to the general functions of the new
body.
Mr Morgan has made a strong case for
removing three of the general functions. Is that
position shared by other members of the panel?
Dr Donald Smith (Scottish Storytelling
Centre): No. I think that the definition of general
functions in the bill is a huge improvement on the
definition in the first draft. Account has been taken
of the many representations on the matter.
Clearly, it is not possible for the legislation to spell
out exactly how things will develop in terms of
balance of work, areas of funding and so on, but
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the improved definition with regard to national
culture is helpful in so far as it states that cultural
importance is critical. That was not absolutely
clear in the first draft. In addition, the narrowing of
paragraph (f) with regard to the definition of
commercial activity, the primary focus of which is
the application of creative skills, is a huge
improvement.

I have seen a transformational change in the
way in which Highlands and Islands Enterprise,
Scottish Enterprise and COSLA are engaging on
areas of common interest. Indeed, this afternoon’s
meeting will include Skills Development Scotland
and Mark Batho from the Scottish Further and
Higher Education Funding Council. Their response
has also been positive.

It might be impossible to achieve perfection, but
the definition of the general functions in the bill as
it stands is a fairly balanced ticket.

For the first time, people are prepared to look at
an industry in a totally different way, which I find
extremely positive. In terms of trying to set the
scene for the structuring of the new body, it is a
great starting point. Again, however, I stress that
we are not the lead development agency. We will
co-ordinate the agencies.

Jim Tough (Scottish Arts Council): From the
point of view of the SAC, I would say that a lot of
the good work that the antecedent bodies do can
be comfortably accommodated within the
functions.
If you look at the history of investment by the
Scottish Arts Council, you can see that, in the
early days, the SAC did not invest in what was
defined as particular art forms. The bill will allow
that wider scope and flexibility to continue. For
example, the traditional arts in Scotland—the
range of culturally diverse activity that we
support—are different from what the original
Scottish Arts Council supported. It is a moveable
feast, in that sense. The permissive nature of the
legislation will allow that to continue.
Iain Hamilton (Highlands and Islands
Enterprise): We were concerned about what
would happen with the relationship between our
functions and creative Scotland’s functions
regarding support for the creative industries. We
have had a long track record of working with the
SAC and Scottish Screen, and we are happy to
find that we have got clear guidance on how our
roles will fit together.
Highlands and Islands Enterprise has a dual role
with regard to cultural and community
development as well as the development of the
creative industries, so what is set out in the bill is
an exciting and positive step, as it removes some
of the need to worry about whether something fits
into the commercial sphere or the community
sphere. That gives us scope to cover a lot more
ground.
The Convener: The Government’s officials
expressed a view that, on some occasions,
creative Scotland would be the lead development
agency. Do you support that? How do you see that
lead development role working with regard to
COSLA?
Ewan Brown (Creative Scotland): Creative
Scotland will have very much a lead co-ordination
role, not a lead development role. As Nikki Brown
said, the first meeting of the co-ordination group—
which I will chair and at which the minister will be
present—will take place this afternoon and will set
the scene.
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I felt strongly that we could not rely on people
working together through a team Scotland
approach and that somebody would have to coordinate the function. That will be the role of
creative Scotland. However, it is the way in which
the agencies come together that will make the
approach work.
Jon Morgan: That co-ordinating role is
important. My only concern in that regard is that to
date the attention has been entirely on the creative
industries aspect of that co-ordination. The
creative industries partnership document, which is
an excellent piece of work that sets out how
creative Scotland, local authorities and Highlands
and Islands Enterprise can work together, does
not address things such as the provision of cultural
activity in various regions of the country, diversity
of audiences and supporting artists and emerging
artists. One would like to see a similar agreement
between those bodies around that area of creative
Scotland’s work.
Ewan Brown: Our present reaction is that that
is probably not needed. All the work that is being
done very well by the antecedent organisations
will go seamlessly into the framework. I agree that,
in the past couple of months, the attention has
probably been on the creative industries, as there
had to be a high degree of co-ordination in that
regard. We have a sound base on the arts and
culture side, and I feel that Jon Morgan’s fears are
misplaced. The work will continue and will be
strengthened in a larger body rather than being
weakened.
The Convener: Do you understand and accept
that it is perfectly reasonable for organisations to
have fears and concerns and that creative
Scotland must allay those fears and engage with
stakeholders so that their fears can be addressed?
Ewan Brown: Absolutely. Indeed, at an early
stage, I had three meetings with the cultural
alliance, which represented about 100 people.
Those meetings helped people to get a better idea
of where we were coming from. I have engaged
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with people in the traditional arts across the
sector. Our communication will have to strengthen
as we indicate how the new organisation will be
formed. That is part of the value of the open
forums, another of which is arranged for 5 October
in Perth. That forum will take a slightly different
form from the one that was held at the Lyceum in
Edinburgh in June, and will have even more
engagement by practitioners.
We are moving to set up reference groups that
will cover the sectors. When we indicate what they
are, it will be clear to Jon Morgan that we are
addressing the arts and culture side head on.
I can see how the perception might have been
that the creative industries were getting all the
attention, but that is simply because those areas
needed to be brought together. However, a large
amount of the board’s attention has been on
ensuring that we take into the new body a strong
position on what we would call the traditional
Scottish Arts Council functions.
10:45
The Convener: That is where there might
continue to be concerns on the part of some
stakeholders, because some organisations have
had difficult relationships with the Scottish Arts
Council from time to time.
If all the council’s functions are going to be
transferred so that things get done in exactly the
same way as they have always been done, some
people might feel a little bit let down by the new
organisation. I think that you need to address
some of those concerns, particularly in relation to
some of the work that goes on in the voluntary
sector—and especially in the traditional arts.
Ewan Brown: I met the traditional arts people
two nights ago, and I am meeting David McLellan,
representing the voluntary sector, very shortly. I
can assure you that we have those concerns very
much in mind.
Jim Tough: We are used to having difficult
conversations—it is the nature of the sector, given
the passion and enthusiasm that people show for
Scotland’s culture and arts. In the traditional arts
activity, we initiated some conversations about the
need to address such concerns across the
country. That has now translated into the working
group that the minister has announced.
We are sensitive about the sense of uncertainty
that there has been, and we have been careful to
offer reassurance and allow business continuity
where at all possible. One example of working with
and for the voluntary sector is the continuing
support for Fèisean nan Gàidheal, which is one of
our foundation organisations. Such arrangements
are in place, and we are absolutely open to
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continuing such conversations, which are about
improving relationships.
Dr Donald Smith: It is important to realise that
there is a change agenda here. It is not yet
sufficiently clear to the different sectors, including
voluntary arts, traditional arts, literature, theatre or
whoever else, just how the new organisation will
be staffed and how it will relate to those sectors in
practical ways. At some of the helpful briefings to
which Ewan Brown has referred, it has been said
that creative Scotland will take a more strategic
view, and that there will be fewer staff. I make the
observation that there will be implications for and
changes to the way in which cultural sectors are
organised to deal with creative Scotland.
I am not sure that it is terribly helpful to say that
it will all be business as usual, because there is a
change agenda. However, everybody has to
accept that it is a collective change agenda. There
is still a lack of clarity about how things will work.
Although I accept that we are not seeking some
sort of legislative commitment to say that music or
literature, for instance, will continue to be
supported, a sense of uncertainty will remain until
it is clear how the arrangements will work.
Ken Macintosh: One of the issues that caused
great uncertainty when we were considering the
Creative Scotland Bill was the responsibility for the
creative industries, and particularly the relationship
between the enterprise agencies and creative
Scotland. Some work appears to have been done
to address that concern. I recall that you
highlighted the lack of clarity during scrutiny of the
bill. Are the boundaries around who has
responsibility now clear, particularly on the
question whether the key role of creative Scotland
is one of cultural enrichment, as opposed to
economic development?
Dr Donald Smith: As I have already reflected,
the balance of general functions in section 27 is
now a good one. When we consider that together
with the back-up of the creative industries
framework, we can see that the flesh is now on the
bones regarding how things will operate. That is
very welcome to everybody.
However, I repeat that there also needs to be
flesh on the bones in relation to cultural
enrichment and the voluntary sector. I accept that
it is all a process, but the creative industries
framework lays out responsibilities with good
clarity and balance. A similar exercise for the
relationships between the voluntary sector, local
authorities and the cultural sector is now needed
in order to get the overall balance right.
Ken Macintosh: The Government officials on
the previous panel suggested that the Government
is the lead body for developing the creative
industries strategy, but I am sure that previous
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witnesses suggested that Scottish Enterprise has
the lead role.
David Hartley (Scottish Enterprise): There are
two critical elements to the success of the creative
industries: how they perform economically and
their cultural parts. The creative industries will be
successful if both elements are drawn together.
The games industry provides an illustration.
Companies need to be technically successful to be
able to develop games, but the game’s success
will depend on how it is written—on the storytelling
and the art involved. Bringing both elements
together in creative Scotland will be helpful.
Creative Scotland will have a co-ordinating role in
pulling those elements together to help the overall
industry to succeed. That dynamic is fairly
consistent across all the elements of the creative
industries.
Ken Macintosh: One of the most disturbing
issues to do with the Creative Scotland Bill was
that on which it foundered in the end: the then
minister’s inability to clarify roles, particularly with
respect to the transfer of funds. Is the funding
situation for Scottish Enterprise, Highlands and
Islands Enterprise and creative Scotland now
absolutely clear?
David Hartley: I think that it is crystal clear.
Iain Hamilton: I agree. I see no reason for
making any other changes.
Ken Macintosh: No one is after your money at
the moment.
Iain Hamilton: Everybody is always after our
money, but we are not aware of any other issues
to do with the transfer of funding.
Kenneth Gibson: Should words such as “art”,
“culture” and “creativity” be defined in the bill or
guidance? Would such definitions provide a
clearer
remit
for
creative
Scotland
or
stakeholders?
Terry Anderson (Scottish Artists Union): I am
not aware that anybody is asking for such
definitions. Perhaps there has been a
misunderstanding of some objections that have
been made. Everybody who works in the sector
understands that definitions are, by their nature,
often inadequate, and that even trying to provide
them may be a fool’s errand.
The matter was raised in my organisation’s
submission because it has been said that the
principal reason why the word “artist” has not been
used is that using that word would result in an
obligation to define it. However, as we have
already heard, the Government is satisfied that it
does not need to define words such as “art”,
“culture” or “creativity”. That is welcome; we
believe that, too. Equally, we believe that the word
“artist” does not need to be defined but that it
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needs to be used in the bill if artists are to be at
the heart of what creative Scotland will do—the
minister has taken great pains of late to say that
they will be there. If artists are to be at the heart of
what creative Scotland does, their absence from
the bill seems a little bit strange.
Kenneth Gibson: Art means different things to
different people. Last week, for example, the critic
Brian Sewell said that the words “art” and “graffiti”
should never be used in the same sentence,
although I am not sure that everyone would
necessarily agree with that.
What is meant by “Scotland’s national culture” is
defined in the policy memorandum but not in the
bill. That has caused controversy. The Royal
Society of Edinburgh does not believe that
national culture comprises a single form; rather, it
believes that the phrase “Scotland’s national
culture” should be replaced by “cultures of
Scotland”. What are your views on that? If you do
not have a strong view one way or the other, that
is fair enough.
Dr Donald Smith: I think that the term “national
culture” is quite an important form of words and
definition. A national culture is rarely understood
as being monolithic, particularly in Scotland. There
is always diversity. There are all sorts of
obligations
through
the
United
Nations
Educational, Scientific and Cultural Organization
and international frameworks that relate to a
nation’s responsibility to its culture or cultures, but
the national bit is quite important. I think that the
phrase brings Scottish cultural policy more into
line with some of the international frameworks
than would a phrase such as “cultures of
Scotland”, which seems to me to be pretty woolly.
Aileen Campbell: I asked the previous panel
about evidence that the committee has received
regarding the perceived lack of clarity about how
creative Scotland will relate to the wider policy
environment, partner organisations and national
performing companies. I note that Equity’s
submission comments on that issue, so this might
be a good opportunity for Lorne Boswell to
contribute. Should there be greater provision in the
bill to clarify that interaction?
Lorne Boswell (Equity): Our fundamental
concern is what creative Scotland will be. The bill
adequately describes how the new body is to be
established, but the ultimate test will be what the
new body does rather than how it is created. That
is our concern about the legislation. Given the
general economic situation and forthcoming
budgetary settlements, we are concerned that the
sector might be moving into a period not of
betterment but of financial constraint and
constriction. Ultimately, our members will judge
creative Scotland on whether it leads to greater
employment opportunities. Many of our members
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are fairly peripatetic and will move to wherever the
work is. At the moment, we have a sense that folk
are moving down to London. That might be
primarily due to broadcasting, which is an
important facet because there are more
broadcasting jobs in London than there are up
here. My hope is that creative Scotland will ensure
that creative personnel can live and work in
Scotland. I hope that it will lead to an increase in
opportunity. That is our overriding concern.
However, I do not think that that can be defined in
the terms of the legislation that establishes the
new body.
Aileen Campbell: We can be content with the
wording of the bill, but we need to be mindful of
that wider situation.
Lorne Boswell: Yes. Creative Scotland will be a
big change. However, we predominantly—
although not exclusively—represent actors, who
do not usually have a direct relationship with the
funding body. Actors have a relationship with the
theatre, film or broadcasting company that
employs them. For actors, the concern about what
impact creative Scotland will have on them is that
they are so far down the food chain they will end
up suffering. That is the overriding concern from
our members.
Aileen Campbell: Does anyone else have an
opinion on whether more clarity on that issue is
warranted in the bill?
Jim Tough: An indicator of the current health of
the sector is provided by the made in Scotland
programme that profiled a number of Scottish
theatre companies in the festivals recently. That
was hugely successful and will now involve those
companies travelling internationally. We have a
responsibility to build on such foundations, so I
hope that a lot of folk will take those successes
forward. I appreciate that anxiety exists, but I think
that it is a good time for artistic qualities in
Scotland at the moment. Made in Scotland
provides some good examples of that.
Jon Morgan: Just returning to the question
about creative Scotland’s relationship with local
authorities, I feel that the bill should provide some
kind of mandate for creative Scotland and local
authorities to work together, given that they are
such critical parts of the provision of arts and
culture. Interestingly, in her response to a question
earlier this morning, Nikki Brown said that creative
Scotland will have a co-ordinating role in involving
local authorities and Scottish Enterprise in the
creative industries agreement but an advisory role
in liaising with local authorities on broader artistic
provision. I would like that to be a co-ordinating
role rather than an advisory role. For me, that side
of the bill needs to be strengthened.
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Ken Macintosh: I want to move on to the
question of funding, so perhaps the organisations
representing artists can answer this question. Is
there a concern that the new organisation will
have more functions and a wider remit but less
funding?
11:00
Sheena Macdonald (Musicians Union): I
apologise to the committee on behalf of Lorne
Boswell and myself for arriving late today—we had
a meeting with the minister this morning. In all our
submissions from way back in the mists of time,
we have expressed concern about funding for
culture—full stop. Our position remains the same
as the conclusions that were reached by the
Cultural Commission: if we are to have a vibrant,
successful national culture or cultures, more
money needs to be levered into that. In our
submission, we make the point that it would be a
start for 1 per cent of expenditure across the board
to be on culture.
In our submission, we raise specific concerns
about funding for artists and the models to which
creative Scotland will look. We are particularly
concerned about the section in the bill relating to
grants and loans. Our concerns may become
greater in the fullness of time, when we see what
proposals for funding models creative Scotland
develops. Our position is not that there cannot be
different types of models. On the music side, a
development loan might allow someone to take
forward something that has the potential to be
successful commercially, and some of the profit
from that could go back.
We have concerns because we want to ensure
that the balance is right in relation to decision
making about funding issues. I understand that
colleagues have expressed concern about the
emphasis that is being placed on the creative
industries today. We do not want creative Scotland
always to think about matters in a commercial
sense when it makes decisions—we think that
there is a broad spectrum. There will be things at
the commercial end, but there will also be things
that will be art for art’s sake, for want of a better
phrase. We must ensure that decisions are made
in a balanced way, taking account of both sides of
the spectrum.
As one of my colleagues indicated earlier, we
are concerned by the fact that the explanatory
notes to the bill indicate clearly that the number of
staff in creative Scotland will be reduced from the
number employed by the two predecessor
organisations. We take on board the fact that there
is a culture of change and that change can be
positive, but we are concerned that some of the
skills, experience and expertise of staff in the
current organisations could be lost. That may be
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problematic, given that creative Scotland will cover
a much wider remit of art forms.
Terry Anderson: Even if we assume that the
best and brightest are retained, they will have to
acquire new skills, because they will be asked to
do things that no one at Scottish Screen or the
Scottish Arts Council is currently required to do.
Presumably, there will be a period in which they
will be finding their feet in the new areas—they
may need to be trained and so on. Even if
efficiency savings are made and money is
redirected, people will have to do more in terms of
time and motion. If they are doing more,
presumably less time and energy will be directed
towards the art forms that, unlike many clear-cut
creative industries, will not have other agencies to
go to. As we have already heard, a creative
industrial endeavour may be referred to places
other than creative Scotland, depending on the
stage of its life cycle that it has reached, even if
creative Scotland is taking a lead or co-ordinating
role. A traditional art form does not have that
option—there is only one agency to which it can
go.
In previous submissions, we have described that
situation as involving a duty of care. We have to
remember that certain art forms do not have other
options and creative Scotland will be the one
agency to which they can go. There has been a
great deal of emphasis on the creative industries
in the past few months, whether it was needed or
not, and some people from the art forms that I
mentioned, albeit mistakenly, have taken that as a
description of creative Scotland in its entirety and
what it will do across the board. We cannot really
blame them for that, but there is now an urgent
need to redress the balance as soon as possible.
As we state in our written submission, there is a
sense that, regardless of the success of the bill,
creative Scotland will happen. That sentiment has
been expressed several times in public by the
minister and others. I do not intend to play devil’s
advocate, but if it can happen without a bill, why is
it in a bill? Much of the panic has occurred
precisely because we have been confronted with a
bill that might become law. That is why many of
the discussions about whether a definition is
required for this, that or the other happened in the
first place. Inevitably, the publication of the bill has
raised a lot of anxieties for people.
What will creative Scotland be if, for whatever
reason, the provision in the bill does not become
law? Will it, in turn, confuse matters? Will it
compete with the Scottish Arts Council? What will
happen next? Will that be a model of efficiency,
which is what the bill is all about? We need to
consider those things as well.
Jon Morgan: To follow on from Terry
Anderson’s comment, the concern about the new
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organisation’s smaller team and broader remit is
partly about loss of expertise but it is also about
advocacy for particular areas of work. The
performing arts, for example, will be one of 13
areas covered by creative Scotland, but within the
performing arts we have dance, music and
theatre. To give a tangible example of how
important the organisation’s advocacy role will be
for different art forms, I note that the Scottish Arts
Council did not have a dance officer until 2001.
Before that, dance was covered within theatre. At
that time, five dance companies were supported
by the Scottish Arts Council. In the past eight
years, SAC funding for dance has quadrupled,
many more companies have been supported and
the dance sector has been much healthier as a
result. The concern is that we will lose such
advocates’ voices within creative Scotland.
Dr Donald Smith: On a related but much more
specific and practical point, if artists are at the
centre of creative Scotland, which was the
opening
statement
of
the
Government’s
presentation this morning, who in creative
Scotland will deal with the artists? That relates to
Terry Anderson’s point. One thing that is
successfully run at the moment is the system of
bursaries and professional development grants,
which allow individual artists and creators to get
elements of support, but it is time consuming to
address the needs of the large and, we hope,
growing number of people who are involved in
creative activity. I have a wee, nagging practical
question. If artists are at the centre, who will deal
with all the artists? There are quite a lot of them.
Ken Macintosh: I have a question for Mr Hay. I
take it that the current funding for Scottish Screen
will not be ring fenced in the new organisation. Is
that funding likely to be squeezed as a result of
Scottish Screen being part of a bigger
organisation?
Ken Hay (Scottish Screen): Creative Scotland
will
inherit
Scottish
Screen’s
functions,
responsibilities and resource. In many ways, the
key part of the opportunity for creative Scotland is
to move away from worrying too much about the
finance that Scottish Screen has had, which has
been too low for too many years to make the
desired impact, and to concentrate on influencing
the broader sector.
To pick up a point that Lorne Boswell made
earlier about broadcasting, there has been a
significant dip in the amount of television drama
production that has come out of Scotland over the
past few years. That has been addressed through
the Scottish Broadcasting Commission and
subsequent work. The BBC has committed itself to
an increase in the amount of network production
that comes out of Scotland, but it has been a slow
process to get that money physically spent in the
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country. Part of creative Scotland’s role is to
influence
the
BBC
and
other
network
commissioners to ensure that they step up to the
mark and commission production out of Scotland
at the right level. If the BBC meets its commitment
to increase network commissioning to 9 per cent
over the next few years, an additional £50 million
will go into Scotland’s television production sector.
That compares with a couple of million pounds of
lottery funds that Scottish Screen currently has at
its disposal—it is on a completely different scale.
The amount of money that the new body will have
from that side is less important than the influence
that it will have in other areas—that is the key
thing.
Ken Macintosh: I have a question for Mr
Brown, which may be a technical question, on the
structure that the new organisation will adopt. I do
not know whether you know this yet, but will you
provide grants directly to artists or will you do so
through local authorities? Is your relationship with
local authorities such that money will be
distributed regionally? Does creative Scotland
have a regional or a grouping structure?
Ewan Brown: That is something that we hope
to bring to the minister at the end of the month.
Our main function in our second quarter is both to
agree the structure of the new organisation and to
address the questions that you have raised. We
feel that, in principle, there is a strong argument
for pushing things down. If we can get confidence
and trust through regional delivery, that should be
considered seriously. However, we have not
concluded work on that yet and it is really a matter
to be decided in the next few weeks. We have had
helpful feedback from organisations throughout
the artistic field and we are taking all of that into
account. I cannot be more specific at the moment.
Ken Macintosh: On the issue of loans versus
grants, can you give us any comments on how you
support loans to artists as opposed to grants to
artists?
Ewan Brown: That will be for the new body to
decide. We are trying to put structures in place
that will allow the new chief executive and board to
function as well as possible. People who need
grants will continue to get grants. Our philosophy
is to ensure that arts and culture are developed in
the best way for Scotland. Loans suggest a
commercial purpose. The board will have to
distinguish between the provision of money to
artists for their development and the provision of
commercial money in a more efficient way.
To widen it out slightly, I would not like “more for
less” to become a phrase that is used in that
context. I genuinely hope that it will be more for
more. We must be much more imaginative in the
sources of funding that creative Scotland, as a
new strategic body, can generate. I am thinking of
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money from Europe and from greater engagement
with the British Council and the National
Endowment for Science, Technology and the Arts.
We are currently engaging with the Scottish
funding council. I am confident—I will not deliver
this, but I can see the framework going forward—
that, provided that we can lever money into the
creative industries, we will be able to release
money back out again for the things that Jon
Morgan is worrying about. I believe that there can
be a genuine win-win situation. If we can raise the
whole profile and ensure that money is brought
into Scotland for either international or national
work—there is huge scope to do that—some of
the pump-priming money that, in the past, has
come from the traditional sources will come from
elsewhere and will release money back into the
arts and culture part of the pot that Jon Morgan is
addressing.
11:15
Ken Macintosh: I wish you well. I do not wish to
be sceptical, but you will appreciate that
committee members have heard people talk
before about other people’s money—as opposed
to creative Scotland’s money—coming into the
system. My concern is about the funds that are
available to creative Scotland and the limitations
on them. Much as I wish creative Scotland well in
leveraging in—
Ewan Brown: But that is a key part of change.
Ken Macintosh: Yes, indeed.
The first time that we looked at creative
Scotland, there was a strong concern—I do not
know whether it is such a strong concern now—
about turning artists into entrepreneurs, as it were.
Can you give us any assurance that you will be
conscious of that?
Ewan Brown: I have never heard that phrase.
By engaging with the skills agenda, schools and
higher and further education, we are equipping
people. What they decide to do with the skills and
the background help that they get is up to them. I
do not think that creative Scotland has an agenda
to turn artists into entrepreneurs.
Ken Macintosh: It is a fear that we have heard
expressed. However, to be fair, it was a fear that
was around when we considered the Creative
Scotland Bill last year, rather than one that is
being echoed just now.
Mr Boswell, do you have any comments on the
issue of funding and the context in which the new
body will operate?
Lorne Boswell: If I were being cynical, and if
creative Scotland were successful in attracting
funds from elsewhere, I would wonder whether its
core grant from the Government would stay the
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same, or whether a Government of any
persuasion would see that as an opportunity. Is it
not in the nature of Governments to get what they
can for the best price? If there is lots of money out
there, will the core grant from the Government to
creative Scotland stay the same? If creative
Scotland is successful in pulling in that money, will
the grant be frozen or even reduced?
Ken Macintosh: The other worry is that if
creative Scotland has to account for the creative
needs, as it were, of advertising, architecture or
other areas that it has not dealt with before, what
will that mean for actors or musicians?
Dr Donald Smith: It is important to remember
that cultural and artistic organisations are not living
in an idealistic balloon where everything should be
paid for by subsidy. Most of us have been quite
cunning and enterprising in devising different
streams of income from commercial activity,
sponsorship, trusts and some of the bodies that
Ewan Brown mentioned. The two important points
are, first, providing clarity about which stream of
money is applied to which purpose and, secondly,
ensuring that the balance is retained.
A lot of the discussion about creative Scotland
has to include the key strategic organisations.
Creative Scotland will not be a creative
organisation; it will not produce any culture—the
front-line organisations and artists will do that.
There is a huge sense that we have a big
collective challenge ahead of us. We will have to
be very creative in our use of different sources of
income. We must support artistic development, but
that is not totally removed from our being
enterprising in generating income from a variety of
sources. The model is there and we can build and
improve on it. However, that will not be achieved
solely by creative Scotland.
Christina McKelvie: You might have heard me
asking questions earlier about section 30(2) of the
bill, on directions and guidance. Do you think that
the provisions in the bill sufficiently protect the
arm’s-length principle? Anybody can chuck in an
answer.
Dr Donald Smith: I have a slightly indirect
response, which relates to section 28, on the
advisory functions of creative Scotland. Although
section 30 lays down a clear line about artistic
judgment, it is still unclear who will take the lead in
devising national cultural policy for Scotland.
Numerous other key national cultural bodies,
including local authorities, have a huge influence
over the national picture. However, is the
Government in charge of national cultural policy?
There are many ways in which the overall
cultural policy of Scotland is directed or influenced
by what is almost an emergent ministry of culture
model that is creeping up on us gradually. That is
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not referred to or defined in section 30, which
relates to creative Scotland’s functions, but if you
go back to section 28, you will find that no
particular defining role is described for creative
Scotland in forming partnerships with local
government or national bodies such as the
Scottish Library and Information Council, the
national
performing
companies,
National
Museums Scotland or the National Library of
Scotland. There is a host of other cultural
agencies. The picture is more complex than the
definition in section 30 suggests.
Christina McKelvie: What would remedy that
situation? Should we take any legislative action?
Dr Donald Smith: This has been mentioned
already, but I wonder whether there ought to be
somewhere in subsections (3) and (5) of section
28 a requirement on creative Scotland to engage
in consultation with other key partners in the
development of a national cultural strategy. I am
not sure what the appropriate phrasing should be,
but the current wording is weak. Although it says
that creative Scotland “must” advise ministers, it
“may” advise others. The question of where that
leaves those others that have a national cultural
role is reflected in submissions such as the one
from SLIC. The wording is indefinite. Under
community planning requirements, a local
authority would be required to consult the other
key stakeholders in the development of provision
of local services, but there is currently no
requirement on creative Scotland to consult
anyone other than the Government.
Claire Baker: Earlier this morning I asked
questions about governance. What are your views
on the proposed governance arrangements for
creative Scotland? Perhaps your answers will
reflect the earlier discussion about advocacy in the
new organisation. As regards the make-up of the
board, should there be reserved places on it to
reflect sectoral interests, or are people content
with the approach proposed by the Government?
Jon Morgan: I was referring specifically to
advocacy in the management team of creative
Scotland. I am not sure that defined positions
would be appropriate, but one would like to see a
broad spread of representation on the board.
Perhaps as important, there should be broad
engagement with the sector in the decisionmaking process, which might happen through
standing committees. That might be even more
important than representation on the board.
Claire Baker: Do people attach any importance
to the location of the new organisation’s
headquarters, which is to be approved by Scottish
ministers? As there is no response, it seems that
people are relaxed about that.
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Ken Macintosh: Does anybody have a view on
whether the body should have charitable status?

Ken Macintosh: Would not the links with
Government also have an effect?

Ewan Brown: The answer that you got from
Nikki Brown earlier probably confirms my
position—it is for creative Scotland to make any
approach in that regard. There are benefits and
disbenefits of being under the OSCR regime; there
are other ways of getting such tax status by
dealing with Her Majesty’s Revenue and Customs.
That might be just as efficient a route.

Ewan Brown: I think that those are two
considerations, but the commercial purposes
aspect makes charitable status intrinsically difficult
to obtain anyway. However, it will be for creative
Scotland to set out its stall.

Ken Macintosh: I ask because I worry that we
have been in this position before. The situation
could be dealt with through establishing the
structure of creative Scotland in legislation.

The Convener: That concludes the committee’s
questions. Thank you for your attendance. The
next meeting will be on Wednesday 16 September
at 10 am.
Meeting closed at 11:26.

Ewan Brown: As I understand it, that takes us
back to the purposes of creative Scotland—the
question of charitable status makes things more
difficult where commercial purposes are involved. I
doubt whether changing the legislation would have
the desired effect.
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Scottish Parliament
Education, Lifelong Learning and
Culture Committee
Wednesday 16 September 2009
[THE CONVENER opened the meeting at 10:03]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Karen Whitefield): Welcome to
the 24th meeting this year of the Education,
Lifelong Learning and Culture Committee. I remind
everyone that mobile phones and BlackBerrys
should be switched off for the duration of the
meeting. I assure you that I have switched mine
off this week. Claire Baker has been delayed on
her way to the meeting, because there is a
problem with her train, but she intends to join us
as soon as she can.
Item 1 is the committee’s continued
consideration and scrutiny of the Public Services
Reform (Scotland) Bill at stage 1. Members will be
aware that this committee is a secondary
committee. Today we will take evidence from the
Minister for Children and Early Years on aspects
relating to part 2 of the bill and on social work and
joint inspection issues. I welcome the witnesses
from the Scottish Government. We have with us
the minister, Adam Ingram; Shane Rankin, deputy
director, scrutiny bodies project team, health and
care; Val Cox, deputy director, positive futures;
Kirsty McGrath, an official in the legal directorate;
and Colin Miller, head of the public bodies policy
team. Thank you for your attendance. I understand
that the minister wishes to make an opening
statement.
The Minister for Children and Early Years
(Adam Ingram): Thank you for inviting me to
speak to you today. I want to follow up the
evidence that you took from officials and
stakeholders earlier this month and set out our
vision for the impact of the changes that we are
proposing in the bill. I would also like to respond to
some of the specific points that have been made
by the committee and by stakeholders.
I trust that the committee has now received the
letter that Colin Miller sent last week answering
your questions on the order-making powers in
sections 10 and 13. If you have any further
questions on that, my officials and I will do our
best to answer them today.
The committee was concerned to know how the
bill will change the current system of scrutiny of
these services and why legislation to create a
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single body is necessary. First, when the changes
resulting from the bill are implemented, what
service users should see is simply a quality
service that meets their assessed needs. They
should certainly not see any diminution in
services. Behind the scenes, the processes that
drive that quality should be more effective and
streamlined. The new body should be able to
focus its scrutiny specifically on the processes that
are needed to ensure quality outcomes for service
users.
Secondly, how care is being delivered to people
is changing. We are moving to deliver more health
and social care to people in the community and in
their own homes, rather than in care homes or
hospitals. The public now expect that style of care
and expect it to be provided for as long as is
required—right up to the end of life where that is
necessary. Services must continually adapt to the
changing needs and aspirations of individuals and
their families. It is right that the scrutiny of the
assessment of need for such services, the
planning for services and their delivery should also
change to keep pace with these developments.
Our view is that the changes in scrutiny that we
want to see cannot be achieved by the bodies with
their existing powers and functions. At present, the
Scottish Commission for the Regulation of Care
and the Social Work Inspection Agency are very
different
organisations,
with
different
methodologies, standards and programmes of
activity.
The care commission carries out around 10,000
individual inspections each year in a rolling
programme, which sees it working across all local
authorities at any time scrutinising services. Much
of its programme of work is driven by minimum
inspection frequencies that are set out in
legislation. SWIA, on the other hand, scrutinises a
local authority’s delivery of services, then follows
that up at a later date.
Those two programmes and methodologies do
not fit together easily. The standards that each
body uses in its scrutiny work differ. The bodies
co-operate to share views on services when SWIA
inspects a local authority, but that is not the same
as being able to work as one body inspecting the
planning of services through the commissioning
right down to the delivery of those services. That
will require the major changes that we are
proposing.
Neither does the present system allow us to look
at the outcomes for services users. We can look at
whether the services that are delivered meet the
care standards, but we cannot look at whether
they meet the needs of the service user.
When the current bodies work together on an
inspection, each can inspect only those parts that
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it has powers to inspect. Inspectors then come
together to discuss their findings and develop a
common report. However, that leaves the
possibility of gaps—of things not being picked up.
At present, SWIA’s powers to follow the public
pound wherever it goes, including into care
commission territory, cause overlap and
duplication, which it is not possible for the bodies
to eliminate completely at present, because of
their current statutory duties.
By creating one body for social care and social
work scrutiny, the bill will allow a new model for
scrutiny to be developed that can look at the
services that are received by an individual, how
they are assessed and commissioned and how
effective the whole system is at meeting an
individual’s needs.
The new body will be able to look more widely
across a range of services. If an inspection by
social care and social work improvement Scotland
of care-at-home services that are delivered by
different providers in a local authority area reveals
significant problems and user dissatisfaction,
SCSWIS—I will use the acronym now, although no
doubt the name might change—will be able to
examine the assessment and commissioning
processes in that local authority to see whether
some weakness at that level is contributing to the
problems. At present, there is a gap in how social
work and social care services are scrutinised. The
bill’s creation of SCSWIS will ensure that we
bridge that gap.
I will give an example—the committee was
seeking concrete examples last time round.
Consider an older person who is resident in a care
home. The care commission checks the care
home’s delivery of services to the older person
against the national care standards. SWIA checks
the range of social work functions that led to the
older person going into the care home in the first
place. Currently, SWIA and the care commission
co-operate with each other as and when
necessary, and such co-operation is helpful, but
there are still completely separate scrutiny
systems for the two sets of functions that the older
person depends on for their safety, wellbeing and
quality of life.
The care commission can check the quality of
the service that the care home provides to the
older person, and it can ascertain whether the
services meet their needs, but the care
commission cannot check whether the older
person should be in the care home in the first
place, or whether they would be better off at home
with the right help. Those key questions are for
SWIA. SWIA can check all the social work actions
that decided that the care home was the best
place for that older person, but it cannot check the
quality of service that the care home delivers—that
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key question is for the care commission. SCSWIS
bridges the scrutiny gap, because it can answer
both those key questions for that older person.
SCSWIS will be able to check the social work
route that led the older person to the care home,
whether the care home is the right place for the
older person, and whether the care home provides
a good service to the older person that improves
their quality of life. Only one body, SCSWIS, can
do all the checks that ensure that our older person
gets the right service and that the service meets
their needs.
SCSWIS will continue the work of the care
commission and SWIA in involving service users
in the design and inspection of services. In future,
service users who have experience of the
spectrum of care and social services—and their
joined-upness or lack of it—will now be able to
bring their particular experiences into the scrutiny
process, helping to ensure that the scrutiny is as
joined up as the services themselves should be,
and that service users get the experiences and
outcomes that they need from those services.
The committee asked for reassurance on the
extension of provisions relating to joint
inspections. The provisions in the bill will enable
joint inspections not just of children’s services but
of services for older people, for adults with
learning disabilities and for people who misuse
substances. Those are all areas where service
users need to receive services from a number of
agencies and where the delivery of those services
needs to be joined up.
The joint inspection powers in the bill resolve the
legal difficulties that scrutiny and improvement
bodies have encountered when carrying out multiagency inspections of services for vulnerable and
other adults, and they will help to drive
collaborative working by scrutiny and improvement
bodies. That, in turn, will help to drive joint working
and integrated service provision by service
delivery bodies, and that push towards more joint
working reflects the findings of numerous inquiries
into critical service failures. Poor communication
between agencies has been a major contributory
factor to both tragic fatalities and the horrific abuse
of vulnerable adults.
10:15
We will be lodging amendments to part 6 of the
bill at stage 2 so that, in the future, all bodies,
including the scrutiny bodies, will be required to
put in place new complaints procedures, as
agreed with the Scottish Public Services
Ombudsman. That will make it easier for users to
understand who to complain to about a service
and how to complain. More complaints should be
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resolved by the body against which the complaint
is made—and resolved more quickly.
SCSWIS will still be able to respond to
complaints about registered care services where
the care commission does that at present,
acknowledging the vulnerability of those who use
those services and their frequent reluctance to
complain to the provider.
I stress that the aim of the changes is not,
primarily, to save money, although we would not
expect the new body to cost more to operate than
the current bodies. There should be benefits for
service providers, too. Those who provide good
services will spend less time preparing for
inspection and being inspected. Self-assessment
and improvement activities will be positive
activities, which can contribute to the overall
performance management of the services, and
they should be viewed positively by staff.
We expect the whole simplification programme
to lead to a reduction of costs in the public sector.
The implication of that is that there might be a
reduction in the overall number of posts in the new
body. However, we are committing ourselves to
managing that in a sensitive manner. In particular,
no compulsory redundancies are required as a
result of the changes.
I hope that those comments have been helpful
to the committee. We will be happy to answer
questions.
The Convener: Thank you for that statement.
You have tried very hard to reflect the evidence
that the committee has heard over recent weeks
and to address some of the issues that have
arisen. I am sure that the committee will wish to
follow up some of those points with you this
morning.
I will start with issues to do with integration. I
welcome your statements about the need for the
new body to ensure a high-quality service. I do not
think that the Government would wish to engage in
change that would in any way result in a service
that is not of a high quality.
The committee has heard evidence on the
matter from a number of people, in particular
Jacquie Roberts of the care commission. She said
that there will be a need to guard against all the
functions of the existing bodies simply being
brought together under one logo in the new body
without there being genuine integration of the
roles. You have spoken this morning about the
fact that the organisations concerned have
different methodologies and ways of working,
which will make that integration quite difficult to
achieve. What steps will be taken to ensure that
there is a genuine integration of the work that is
done by the agencies that are going to be brought
together?
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Adam Ingram: I described the key objective in
my opening remarks. As you rightly say, it is a
matter of bringing SWIA and the care commission
together and integrating their methodologies and
their standards and performance of scrutiny. The
focus for that lies in improving outcomes for the
service user. For that to happen, we need a
whole-systems approach, from the planning of
services through to their commissioning and
delivery. How that is done will be the main item on
the agenda for the professionals and managers of
the new organisation. No doubt that will not be
determined overnight; it will take some time to
achieve. Clearly, there will be a significant
rationalisation of senior management in the new
body. Hopefully, with focus and with the key
objective that has been set out, they can make
significant progress quickly.
The Convener: One issue that might arise is
that, in the process of creating the new
organisation that will bring the two bodies
together, the focus will be on administration rather
than on what people do. What steps does the
Government envisage being taken to ensure that,
particularly in the early days, the emphasis is on
the quality of the service that is delivered? We all
have experiences of organisational change in
which the focus of activity has been on the change
rather than on the delivery of services. I am sure
that the new organisation’s overall goal will always
be to strive constantly to ensure quality, but there
is a concern that there might—I emphasise
“might”—be a loss of focus, particularly in the first
few years. How does the minister envisage that
focus will be maintained within the new
organisation?
Adam Ingram: All the people who are currently
engaged in scrutiny activity will still be engaged in
that self-same scrutiny. For existing programmes
and cycles of inspection, I do not anticipate any
disruption at all. Clearly, the creation of new
programmes or cycles of inspection will be where
the new focus will be brought to bear. The senior
managers and professionals within these
organisations no doubt face a challenging exercise
in setting out on a new regime, but they will have a
couple of years or so to prepare for that
changeover. I expect that we will be in a position
to hit the ground running, as it were. I cannot give
a 110 per cent guarantee that everything will work
out swimmingly—I imagine that there will be many
headaches and much midnight oil being burned—
but I have every confidence in the quality of the
people who work in the scrutiny system. I am sure
that they will rise to the challenge.
The Convener: A key issue will be to have a
single set of standards—which we currently do not
have—for inspection services. Does the
Government intend that we will have a single set
of standards?
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Adam Ingram: Clearly, the standards to which
the care commission works are different from
those to which SWIA operates. The new body will
be asked to focus in particular on outcome
measures and to put in place standards that will
drive matters forward. Obviously, one of the new
body’s tasks will be to set standards and outcome
measures for the delivery of local authority
activities such as the commissioning of services. I
also anticipate that the new body will be able to
provide guidance to local authorities on how to
meet the standards and on best practice. We
already have a lot of information to hand on that
front.
What we are trying to do, I suppose, is to even
up the playing field between the care
commission’s—I was going to say rigid—set of
standards and SWIA’s more qualitative approach.
We are not trying to make the care commission’s
or SWIA’s standards apply to the new
organisation. We need to come up with a set of
standards that makes sense in the new regime
and must try to bring people together on that front.
The Convener: That is an important point. It
was put to the committee by Annie Gunner Logan
that there is a need for consistency in the
standards of the new organisation. It makes sense
to bring the organisations together, but if there is
no consistency—especially on inspection services
and the standards that are expected of them—it
will be difficult for the organisations to know
exactly what quality of services they are expected
to deliver. Equally, it will be difficult for the service
user to understand what they can expect from
those services.
Adam Ingram: I agree with that. In the 10 years
for which the care commission has been in
existence, there has been some movement
towards a grading structure. It could be argued
that that is a move away from its original remit
towards the quality standard outcome measures
that we are looking for. Nevertheless, there is still
work to be done to get the consistency that you
describe.
The Convener: Do you expect the new body to
be responsible for all complaints? At the moment,
it is expected to deal only with complaints relating
to care. Some people have argued in the
committee that it would make sense for SCSWIS
to have responsibility for all complaints. Does the
Government have a view on that?
Adam Ingram: Yes, we do. We will introduce
provisions for complaints handling at stage 2,
which will mean new powers for the Scottish
Public Services Ombudsman. It is envisaged that
the SPSO will become more of a complaints
system designer than exclusively a complaints
handler. The intention is that more and more
complaints will be resolved effectively at the first


1248

2700

point of contact, by service providers, meaning
that less recourse to the SPSO will be needed.
The report of the fit-for-purpose complaints
system action group, which was established in
response to Crerar, recommends that, as a
general rule, a complaints handling function
should not be embedded within bodies that have
an inspection and regulation role. An exception
could be made to protect particularly vulnerable
service users—for example, those in care
homes—when fear of victimisation might
otherwise dissuade people from making
complaints directly to the service provider. That is
why the care commission has its current powers in
that regard.
That is the approach that we are taking to
complaints handling.
Christina McKelvie (Central Scotland) (SNP):
I will turn to the code of practice for employers and
employees. On 1 September, Geraldine Docherty
talked about enforcement of the code of practice
on employers. The Scottish Social Services
Council can take action against employees if it
upholds a complaint about bad practice, but not
against employers. Gillian Russell, a Government
official, said on 1 September that the Government
was seeking to amend section 53 of the
Regulation of Care (Scotland) Act 2001 to make
that an obligation. Can you give us a wee bit more
insight into that and expand on how we would
achieve it?
10:30
Adam Ingram: Employers are currently obliged
to take the code into account, but we want to
strengthen that position. The chairperson of the
SSSC wrote to me recently about that and related
issues, so we have given an undertaking to make
the relevant amendments to section 53 of the
Regulation of Care (Scotland) Act 2001. I hope
that we can make significant progress in that
direction.
Christina McKelvie: Would the amendments
place a duty on the employer?
Adam Ingram: We have still to finalise the
amendments—they will come before the
committee for consideration in due course.
Kirsty McGrath (Scottish Government Legal
Directorate): We are currently working with
parliamentary
draftsmen
to
produce
an
amendment for stage 2 that will achieve what the
Scottish Social Services Council seeks in that
regard.
Christina McKelvie: One of the provisions in
the code of practice concerns training, minimum
qualifications and a continuous professional
development framework. There are provisions in
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both the employer and the employee codes of
practice for the employee to engage and for the
employer to provide. I have always believed—and
we know—that a motivated, confident and
competent work force is important in ensuring that
social services work well and in giving staff the
confidence to make the tough decisions that have
to be made. One issue that has arisen in that
regard is the need for registration and the fees that
apply. In the committee’s meeting with
stakeholders on 1 September, a question was
asked about one public body paying the
registration fees of another public body. Is there
any focus on streamlining that or on considering a
change in funding to make the process much more
straightforward?
Adam Ingram: I cannot give you a direct
answer to that; perhaps Val Cox will discuss it.
Val Cox (Scottish Government Children,
Young People and Social Care Directorate):
Just for clarification, are you referring to concerns
about payment of fees for registration of care
services with the care commission?
Christina McKelvie: Yes.
Val Cox: We are aware of the concerns that
have been expressed about that by the voluntary
and private sector providers in particular. Officials
and the Government have examined the issue
closely. The reality is that some £13 million of the
care commission’s funding is currently generated
by fees. It would be very problematic in the current
economic climate to shift away from that.
I know that there is a view that there is, in effect,
a roundabout of public sector money that flows
from Government to the local authorities and on to
the partner providers with which the local
authorities commission services. It is highly
doubtful, however, that any real savings could be
achieved if we moved away from that position to
one in which, for example, the moneys were paid
direct to the local authority. We are, for a number
of practical reasons, not in a position to move
away from the current arrangements.
I am aware that in the past, experts such as
Lord Sutherland have taken the view that it is right
that the private and voluntary sector fund the costs
of their registration for provision of care services. It
is clear that the local authorities, which have a
statutory duty to provide those services as
providers of last resort, are in a slightly different
position. There is inevitably a difference because
of the different obligations that apply across the
different sectors that currently provide the
services.
Elizabeth Smith (Mid Scotland and Fife)
(Con): In your opening remarks, you mentioned
that the bill proposes splitting SWIA’s inspection
and advisory roles. SWIA’s director told the
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committee that there is an important issue around
the availability of evidence that backs up policy
decision making. Can you assure us that the
changes will not in any way cause difficulties with
having good-quality evidence for policy making?
Adam Ingram: It is important that we have
written into the bill that the chief social work
adviser will, of right, be a member of the board of
the new body and will have access not just to the
range of information that SWIA’s current chief
social work inspector has, but to the whole body of
evidence that will be available to the new body. It
can be argued—given their access to additional
information and their being at the heart of the new
body on the board—that the new chief social work
adviser will be in a stronger position, which is
important. A strong functional link between the
chief social work adviser and the new body is
needed. That is written into the bill and is
recognised as being important.
Elizabeth Smith: That gives confidence at the
senior strategic level. Obviously, being part of the
board will bring considerable influence. Are you
confident that the new structure will work
effectively further down the scale, where people
will prepare the required policy-making evidence?
Adam Ingram: I am confident of that, but I am
not averse to considering the matter in more
detail. If there are suggestions for strengthening
the structure, we could consider them at stage 2.
Elizabeth Smith: A key issue in recent inquiries
has been gaps in the quality of evidence that is
used in policy decision making. It is essential to
ensure that there are no such problems as a result
of splitting the two roles. The two roles are
essential to the improvement of service quality.
Adam Ingram: As I said, I am confident that that
point has been fully grasped. As Elizabeth Smith
rightly says, we need to ensure that the evidence
forms the basis of our future policy direction. We
all have an interest in ensuring that that happens.
Aileen Campbell (South of Scotland) (SNP):
The bill proposes continuing the current powers to
share information in medical records in joint
inspections. In its written evidence, the British
Medical Association stated that it has concerns
about that with regard to patients’ right to
confidentiality. It is concerned about issues
relating to sharing information without consent.
What are your views on sharing health information
in inspections? How can the code of practice and
arrangements for sharing information address
those concerns? In evidence on 1 September,
officials said that such concerns could be
addressed in the code of practice. What are your
views on that? How will they be addressed in the
code of practice?
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Adam Ingram: The evidence from joint
inspections of children’s services is particularly
telling. No problems have emerged with the
conduct of joint inspections of children’s services.
Mr Macintosh and I were members of the
Education Committee in the previous session
when the Joint Inspection of Children’s Services
and Inspection of Social Work Services (Scotland)
Act 2006 was passed. The issue was a bone of
contention at that time, but it was solved by putting
together a code of practice that was agreed with
health professionals in particular. Health
professionals have raised the same issues this
time around.
I foresee either that the current code of practice
for children’s services will be appropriately
amended for joint inspections of adult services or
that there will be a fresh look at the code itself.
Whatever happens, we need to get people round
the table to agree the code of practice that will be
used for joint inspections of adult services. I am
sure we all agree that, for joint inspections to be
effective, we need access to health records, but
how to ensure confidentiality while ensuring that
the appropriate information can be accessed is
obviously a matter for discussion and agreement
among the various professional bodies. I am
confident that such agreement can be reached.
Aileen Campbell: Will alternatives that have
been suggested by the BMA, such as seeking
patient
consent
and
using
anonymised
information, be taken into account in developing
the code of practice?
Adam Ingram: I am sure that such suggestions
will feature heavily in discussions. I do not know
whether anyone else can provide more insight.
Shane Rankin (Scottish Government Primary
and Community Care Directorate): Such
approaches might limit the information-sharing
power and therefore inspectorates’ capacity to get
what they need from the process. Some element
might form part of the code of practice or might be
considered in the code’s development.
I remind the committee that, at last week’s
meeting, Alexis Jay suggested that access to
information and joint inspection powers have been
central in making multi-agency inspections work.
As a result, we need to be very careful that we do
not dilute the code of practice or limit access to
information to the point at which we simply cannot
access the information that is central. We need to
be careful that we do not make it impossible to get
at the required information.
Claire Baker (Mid Scotland and Fife) (Lab): I
apologise for being late and for missing the
minister’s opening remarks. As a result, I am not
sure whether the issue that I am about to raise has
already been touched on.
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Her Majesty’s Inspectorate of Education
suggested that as the new organisation would
start its work in the third year of the new round of
child
protection
inspections,
transition
arrangements would have to be robust in order to
deal with difficulties. SWIA also expressed
concern that a significant number of its staff might
not transfer to the new agency and that we need
to ensure that expertise is not lost to the new
organisation. Is the minister confident that
measures can be introduced to address such
matters?
Adam Ingram: On the first question, I have
already responded to the convener on continuity of
inspections. As the people who currently work in
HMIE, SWIA or the care commission will also be
involved in the new body, any inspection
programmes that are in train will be concluded.
I am aware of concerns that have been
expressed about retention of expertise, and
people are clearly concerned about moving out of
the civil service. Although we have to be sensitive
to those issues, we will encourage people to settle
down in the new body and to consider the new
professional and other opportunities that will open
up. That said, we will try to make the transition as
easy as possible and even allow people to move
back into the civil service, if they so choose.
Obviously we will have to talk to the staff and the
unions about this.
10:45
Claire Baker: What is the timescale for your
approach to that issue? Are you considering
approaching it quite early? The concern is that, if
some staff decide to remain in the civil service and
not to move to the new organisation, we might
need new staff to replace them. If we do, we need
to know where will they come from and whether
they will have had the right training. Quite a lot of
planning will be needed to handle that, which
might take up a lot of time, even though we are
looking at a two-year timescale.
Adam Ingram: Obviously, we are encouraging
all staff to think about how they are going to
operate in the new organisation. The concern that
was expressed to me was less about the
professionals who will make up the front-line staff
and more to do with the administration side of the
organisation. I do not foresee a significant problem
with regard to the professionals who are currently
operating in the system. I have described the sort
of process that we will go through to try to ensure
that people are reassured and that their rights, or
whatever, are not being adversely impacted, while
showing people the big opportunities that are
opening up with the advent of the new body.
Clearly, we have to be sensitive to issues that
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might arise. Talks are on-going with the trade
unions, as I said.
Shane Rankin: We have been working closely
for several months with the 11 trade unions that
are involved with the two bodies. There have been
direct discussions between the civil service human
resources director and the staff and trade unions
within SWIA and HMIE to try to address their
concerns and to work out whether mechanisms
can be put in place to allow staff who do not want
to leave the civil service to remain within it.
We want to develop by early in 2010 a clear
sense of how the new bodies will operate, so that
we can show the staff where the opportunities are,
where the interesting work is and where their
contribution can have the best effect. That work is
going on in a collaborative way with the trade
unions and with the management and staff in the
organisations.
Kenneth Gibson (Cunninghame North) (SNP):
Table 15 in the financial memorandum outlines a
number of costs and savings that are expected as
a result of the process, including savings of
around £400,000 in relation to senior staff costs
and £1.6 million to £1.8 million in relation to
streamlining of services. What actions will be
taken to deliver that streamlining?
Adam Ingram: There will be a rationalisation of
senior management, as Kenneth Gibson pointed
out. I would expect a loss of senior management
posts, given that we are dealing with three
organisations that each have senior management
posts. There will also be a rationalisation of backoffice functions, such as information technology
departments, financial support and so on, which
will create a lot of savings.
I suggest that our current estimate of the
savings is quite modest. I hope that we might be
able to increase that over time, but the new body
will have to work through the initial part of that
before it is up and running.
Kenneth Gibson: Will those efficiencies mostly
be delivered through natural wastage, or will there
be compulsory redundancies?
Adam Ingram: We have given an absolute
commitment that there will be no compulsory
redundancies. We hope that the matter will be
managed through the process that you suggest—
natural wastage—and the like.
Kenneth Gibson: Do you believe that there will
be no impact on the front line?
Adam Ingram: That is correct. As other
members said, we need to ensure that there is
continuity of service provision and the scrutiny
function. We will do everything that will be
necessary to ensure that normal working is
maintained.
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Kenneth Gibson: I take it that all of the
£5.56 million cost will fall in the period 2010-14, as
will the initial estimated savings of £6.2 million.
After that period, will there be on-going savings
relative to how much is spent at present? What do
you estimate those savings to be?
Adam Ingram: We anticipate on-going savings
from the rationalisation process. I ask Mr Rankin
to detail those.
Shane Rankin: The £2 million that was
mentioned in earlier that is expected to continue.
Adam Ingram: So you are looking to make
continuing savings of about £1.6 million to
£1.8 million a year after 2014, relative to the
current position. Thank you.
Ken Macintosh (Eastwood) (Lab): One of the
greatest concerns that has been voiced is about
the powers that are taken in part 2 of the bill to
change public sector bodies. The fact that they are
such wide-ranging powers has alarmed many
people across the public sector. Why do you feel
that there is a pressing need to take such
extensive powers?
Adam Ingram: Scotland’s Commissioner for
Children and Young People suggested that he
was not entirely happy that his organisation
appears on the list of public sector bodies to which
you refer. It is for Parliament to make a judgment
on the matter. I understand that, if the Parliament
believes that such bodies should not be on the list,
Mr Swinney will seriously reconsider the position
at stage 2. They are on the list because they are
public bodies; essentially, all public bodies are on
the list, as are the Scottish ministers. It is an
inclusive list, but there is considerable scope to
adjust that.
Ken Macintosh: I welcome that comment.
However, before I move on to the children’s
commissioner, I go back to the reason why the
powers are included in the bill. Regardless of who
is on the list, why do you feel it necessary to take
sweeping powers to modify the functions of the
public bodies or even to abolish them? Those are
radical, drastic changes. Can you give me some
examples of changes that need to be made to
public bodies and explain why you feel the need to
take powers to make those changes?
Adam Ingram: I do not envisage any
immediate, radical changes, but you will recall that
we had to use primary legislation in the previous
session to bring forward our proposals for joint and
multi-agency inspections of children’s services. It
would have been much easier if Peter Peacock
had been able to make that happen by order—no
doubt he would have been delighted with that. It is
that kind of thing that we would be looking to
achieve through the assumption of those powers.
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I point out that the powers are subject to
parliamentary scrutiny. Mr Macintosh will
remember
the
phrase
“super-affirmative
procedure” from our days on the Subordinate
Legislation Committee. The super-affirmative
process is the kind of process that ministers would
need to follow when introducing such statutory
instruments to the Parliament, so there would be
full scrutiny of any initiative that we proposed.
Ken Macintosh: Obviously, I am familiar with
the super-affirmative procedure and other
subordinate legislation procedures, but the trouble
is that they are order-making procedures that can
be ignored. They may provide the full range of
parliamentary scrutiny for an executive order, but
that is all that would be scrutinised. Ultimately, the
Parliament does not have the power to amend
them. There is a huge shift in balance from a
change that requires primary legislation and a
change that does not and can instead be made
through an executive order.
If I may say so, I am entirely unassured by the
comment that Peter Peacock would have been
delighted if he had had order-making powers to
instigate change. No offence to Peter Peacock,
but bodies are set up in statute and need statute
to change them because they are of importance to
public wellbeing. If the list of changes that you
wish to make to those public sector bodies are,
according to the explanatory notes, low-profile
improvements, why is there a need for such
radical change? What is proposed is a
fundamental change to a huge number of public
sector bodies that seems to be entirely out of
proportion. If only modest reforms are needed,
why do we need such radical legislation?
Adam Ingram: It is precisely because any such
low-order changes would currently require primary
legislation, which would be disproportionate in
relation to the particular problems that we are
trying to solve. Clearly, if there were major issues
for which the use of primary legislation would be
deemed more appropriate, such as the abolition of
a particular organisation, we would go down that
particular line. However, when we are dealing with
adjustments such as allowing multi-agency and
joint inspections, it is appropriate that ministers
can make such adjustments through the
subordinate legislation process.
Ken Macintosh: There is a problem. You said
that, if ministers deem it more appropriate, you will
use primary legislation to make radical changes.
However, the trouble is that that will happen only
“if ministers deem it”. The convenience of
ministers is not what the Parliament is about, nor
was it why the bodies concerned were set up in
the way that they were. The bill would remove a lot
of protection from some of those bodies.
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You gave the example of the joint inspection
process, minister, but it included the sharing of
medical records and medical confidentiality. That
is an extremely important and sensitive issue that
requires full parliamentary scrutiny. I will be honest
with you: I would not describe it as the whim of
ministers, but I do not think that such an issue
should be at the decision of ministers.
I appreciate that we need to strike a balance, but
I do not feel any pressing need for lots of changes:
if they are low-profile and modest changes they
can wait because they are not that important, and
if they are radical they require parliamentary
change. However, if there is a pressing need for
the proposed changes and if they are so
important, why did you not consult on the
measures? As far as I can see, this is the only part
of the bill that you did not even consult on. Why
not go out and ask people what they think? The
people who have picked up the issue—for
example, the Association of Scotland’s Colleges,
the Royal Society of Edinburgh and Children 1st—
have all objected in strong terms.
11:00
Adam Ingram: I reiterate that the whole process
is a parliamentary process. Nothing can be done
without full consultation, parliamentary scrutiny
and Parliament’s approval by affirmative
resolution. The order-making powers in section 10
are subject to stringent statutory safeguards.
Any proposals must be proportionate to the
policy objective; they cannot remove any
necessary protections in existing legislation. Any
modified functions must be broadly consistent with
the general objectives or purpose of the body in
operation. I really do not recognise the draconian
nature of the powers at which you hint, Mr
Macintosh.
Ken Macintosh: I am sorry, but I find this
slightly ironic given that, when the minister and I
were both on the Subordinate Legislation
Committee in the previous session of Parliament,
he argued for reform of the subordinate legislation
process and said that the then Executive should
come under greater scrutiny by the Parliament. It
is therefore interesting to hear his suggestion
about the way forward for Executive control.
The minister said that changes would have to be
consulted on. The point about subordinate
legislation is that it should be but does not have to
be consulted on—such specifications can be
ignored. I do not want to bring this up again, but
the children’s hearings instrument that we
discussed just last week was not consulted on.
There is a balance to be struck between primary
and secondary legislation. The protections that
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supposedly exist for secondary legislation are not
as strong as for primary legislation.
The children’s commissioner is a good example.
As I recall, the minister voted to establish the
commissioner.
When
we
passed
the
Commissioner for Children and Young People
(Scotland) Bill, why did the minister not argue to
include a provision to allow the Government of the
day, at some future point, to change how the
commissioner operated if it felt that that was in the
best interests of the country, for efficiency
reasons? I am pretty sure that most members
would have rejected such a measure.
Adam Ingram: The children’s commissioner is
in the bill because it is a public body and all public
bodies are included in the list. However, you have
made a strong argument as to why the children’s
commissioner’s office should not be subject to this
legislation. I therefore expect that an amendment
to that effect would be seriously considered by Mr
Swinney.
I want to reassure members about the ordermaking powers. Before we can bring forward
proposals, they must be consulted on widely.
Ministers are required to lay an explanatory
document before the Parliament to give reasons
for the proposals and explain how the statutory
preconditions are met and how the provisions
would improve the exercise of public functions. As
Mr Macintosh is well aware, the Parliament is not
exactly slow to tell us when we are getting things
wrong or to point out our responsibilities. I am
confident that the Parliament would ensure that
the order-making powers were approved in
appropriate circumstances.
Ken Macintosh: I, too, have confidence in the
Parliament, and I accept entirely that, no matter
which party is in power, the Executive of the day
still has to command the support of Parliament.
However, it is all about balance, and the point
about these powers is that they tip the balance in
the direction of the Executive’s decision making as
opposed to parliamentary accountability and
scrutiny—otherwise, why are you introducing
them? They are about the convenience and, as Mr
Baillie called it, the expediency of ministers. These
are difficult issues to weigh up, but I note the
minister’s argument.
I have questions on another area if that is okay,
convener.
The Convener: Carry on. You are the last
questioner.
Ken Macintosh: I have a specific question that
half picks up on a point that was made earlier
about the need for a level playing field and
consistency. The minister may be aware of
concerns that have been raised about the local
government commissioning process for care
services, particularly the weight that contract
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compliance is felt to have been given in the new
tendering process. Community Care Providers
Scotland has suggested that, if the minister were
to use the bill to place a duty on local authorities to
take SCSWIS reports into account, that might
redress the balance. Is he minded to do that?
Adam Ingram: Not directly, although I recognise
that there is an issue with local authorities’ need to
ensure contract compliance and the level of
inspection activity. I would not necessarily go
down the line of the solution that Community Care
Providers Scotland proposed, but we need to think
about the issue and I would like to be able to
square that circle. We should return to that and
discuss it.
Shane Rankin: We have been exploring the
issue with Community Care Providers Scotland
and trying to find a way to achieve what is
intended by the proposition. The lawyers are
exploring that to determine whether we can
achieve what the Government and Community
Care Providers Scotland think is required. It is
likely that an amendment will be lodged at stage 2.
Ken Macintosh: That is good to hear.
The minister will be aware that, although we are
introducing one inspection process for all, wardens
in retirement complexes—who are employed by
the private sector—will not be inspected and are
not accountable to the care commission, any
housing bodies or any other body. It is one gap
that has developed.
The market is expanding, and there is a great
demand for retirement homes. Is the minister
minded to extend SCSWIS’s role to cover the
services that wardens in retirement complexes
provide? Although it is a limited range of services,
the wardens have a close relationship with a group
of independent but nevertheless vulnerable older
people. There are many examples in which that
relationship has been exploited. Many people feel
that there has been, at least, bullying in the
relationship over the years. Is the minister minded
to consider that?
Adam Ingram: Given that you have raised the
matter with me, Mr Macintosh, I certainly shall
consider it. It will be on my to-do list.
Ken Macintosh: I am happy to find more
information if that is helpful.
Adam Ingram: Yes, that would be helpful.
The Convener: That concludes questions to
you today, minister. I thank you for attending the
committee.
The meeting will be suspended for a short
comfort break.
11:09
Meeting suspended.
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Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Michael Russell MSP, Minister for Culture, External Affairs and the
Constitution, Nikki Brown, Deputy Director, Creative Scotland, Colin Miller,
Head, Public Bodies Division, John St Clair, Divisional Solicitor, Constitutional
and Civil Law Division, and Greig Walker, Solicitor, Transport, Culture and
Procurement Division, Scottish Government Legal Directorate, Scottish
Government.
Decision on taking business in private: The Committee agreed to consider a draft
report on the Public Services Reform (Scotland) Bill in private at future meetings.
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Scottish Parliament
Education, Lifelong Learning and
Culture Committee
Wednesday 23 September 2009
[THE CONVENER opened the meeting at 10:00]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Karen Whitefield): Good
morning. Welcome to the 25th meeting in 2009 of
the Education, Lifelong Learning and Culture
Committee. I remind all those present that mobile
phones and BlackBerrys should be switched off for
the duration of this morning’s meeting. Claire
Baker and Margaret Smith are running a little late,
but expect to join the committee shortly.
The first item on our agenda is the committee’s
continued scrutiny, as a secondary committee at
stage 1, of the Public Services Reform (Scotland)
Bill. Today we have our final oral evidence-taking
session on the bill. We will hear shortly from the
Minister for Culture, External Affairs and the
Constitution on aspects relating to creative
Scotland and the Historic Environment Advisory
Council for Scotland. I am pleased to be able to
welcome the minister, Mike Russell, to the
committee. Mr Russell is joined by Nikki Brown,
who is the deputy director of the creative Scotland
division of the Scottish Government; Colin Miller,
who is head of the public bodies division; John St
Clair, who is a solicitor with the constitutional and
civil law division; and Greig Walker, who is a
solicitor with the transport, culture and
procurement division of the Scottish Government’s
legal directorate. I understand that the minister
would like to make a statement.
The Minister for Culture, External Affairs and
the Constitution (Michael Russell): Thank you
for the invitation, convener. It is my first time at the
committee; I hope that it will not be the last and
look forward to a pleasant discussion with you.
Members will be aware that the road to the
formation of creative Scotland has proved to be
somewhat longer and perhaps a little rockier than
people expected. However, the journey that we
have taken is now clear and the tasks that we
must still carry out are obvious. I want to talk about
those today.
This time last year, following the fall of the
Creative Scotland Bill, there was general
agreement that legislation to establish creative
Scotland needed to be reintroduced as soon as
possible. I am grateful to the committee for the
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time and careful attention that it is giving, for a
second time, to the provisions in the Public
Services Reform (Scotland) Bill that will set up
creative Scotland, and to considering the views of
a wide range of stakeholders who have interests
right across the spectrum of arts and culture in
Scotland. I was particularly impressed by the
evidence that you took at the round-table session
two weeks ago.
All the criticisms of the previous bill that the
committee made in its stage 1 report last year
have been addressed in full. One area in which
the legislation is more clearly set out and the
groundwork for delivery undertaken is the new
body’s future relationship with Scotland’s creative
industries. Over the past 12 months, the
Government has worked closely with all the
relevant partners, including the Convention of
Scottish Local Authorities, the Scottish Arts
Council, Scottish Screen, the enterprise agencies
and Skills Development Scotland, to establish
clarity around who will deliver—and how they will
deliver it—the support for the creative industries
that creative Scotland is charged with coordinating.
Those roles were set out in the creative
industries framework agreement that was
published in February. “Scotland’s Creative
Industries Partnership Report”, which was
published in June, describes in more detail how
the arrangements will operate. Creative Scotland
will regularly bring together all the responsible
agencies to review progress and to identify, and
deal with, any obstacles that are getting in the way
of the responsive and tailored service that creative
practitioners need. The group met for the first time
on 9 September; I was present at that meeting.
Creative Scotland is also up setting a series of
reference groups—the first two will look at music
and film—to hear first hand from practitioners
about how they are operating and what they need.
I am determined to ensure that the support that
will enable the creative industries to thrive will be
there and that the routes to support—whether for
digital creators, sculptors, craftspersons or visual
artists—will be clearer and better signposted than
ever before.
Members will be aware that I made a statement
to Parliament on 2 April on the expected costs of
creative Scotland and that I published at the same
time a summary of the best estimates for each
item. The figures are reiterated in the financial
memorandum to the bill, which was introduced in
May. They are robust figures that have been
based on sound assumptions. I assure the
committee that costs will not increase beyond the
totals that are quoted.
The board of Creative Scotland 2009 Ltd, under
the excellent stewardship of Ewan Brown, has
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been instrumental in progressing all the practical
arrangements in readiness for a smooth transition
to the new body. I and my officials have worked
closely with the company to ensure that the work
has been taken forward in parallel with—not in
advance of or lagging behind—the legislative
process. In accordance with the plan that I agreed
with the board when it started its work, it will bring
to me next week its proposed structure for creative
Scotland. Much will ride on that, and I am
determined to get it right so that the body is able to
carry forward the best of the predecessor bodies’
work with a new vitality and dynamism.
The committee will be aware that part 3 of the
Public Services Reform (Scotland) Bill and the
accompanying documents were published in
Gaelic following the bill’s introduction. The
committee will also have seen the suggestion in
Bòrd na Gàidhlig’s written evidence that the Gaelic
name of creative Scotland—Alba chruthachail—
should appear in the bill. That is right. I am
committed to the principle of according equal
respect to the arts and culture of those whose first
or preferred language is Gaelic, and am therefore
exploring the possibility of a Government
amendment at stage 2 to give equal legal status to
the Gaelic name for creative Scotland. That is
entirely consistent with the Government’s national
plan for Gaelic, which encompasses the national
Gaelic arts strategy.
In my capacity as one of the ministers in charge
of the bill and with my portfolio hat on, I am aware
of the concerns that have been raised in some
quarters, including by some of the national cultural
collection bodies, about the scope of the ordermaking powers that are set out in part 2 of the bill.
I know that the matter has been raised in the
committee too. There is perhaps understandable,
but unwarranted, concern that the powers could
be used to undermine the autonomy of bodies,
and that they could allow improper ministerial
intervention in their functions. Some consultees
have expressed fears that use of the part 2
powers would not be subject to the same level of
parliamentary scrutiny as would the amendment
primary legislation for the same purpose.
I assure Parliament that the order-making
powers in section 10 of the bill would allow
ministers to introduce proposals only for the
purpose of improving the exercise of public
functions. The powers are subject to stringent
statutory safeguards: proposals must be
proportionate to the policy objective, they cannot
remove any necessary protection from existing
legislation, and new or modified functions must be
consistent with the general objective or purpose of
the body in question. Therefore, the order-making
powers cannot be used to remove any necessary
protection from an organisation, unless equivalent
or similar protections are put in place.
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In addition to the statutory safeguards that I
have described, the use of the order-making
powers in part 2 of the bill is subject to rigorous
procedural safeguards. Before ministers can
introduce proposals, they must consult widely with
interested parties. They must then lay before
Parliament an explanatory document that gives
reasons for the proposals. They must explain how
the statutory preconditions are met, explain how
the provisions would improve the exercise of
public functions and give details of the
consultation, including any representations that
have been made. In each case, it will be for
Parliament to consider not only the merits of the
proposal but whether it is an appropriate use of
the order-making powers as opposed to primary
legislation.
In short, the process is a parliamentary one:
nothing can be done without full statutory
consultation,
parliamentary
scrutiny
and
parliamentary approval by affirmative resolution.
Indeed, the additional requirements for statutory
consultation and an explanatory document mean
that the process amounts to what we could call a
super-affirmative procedure.
Therefore, the powers are not an attack on the
independence of our public bodies. They simply
provide an alternative procedure to primary
legislation for making changes to improve the
exercise of public functions, to provide an
opportunity to respond to organisational change
and to respond to issues such as duplication,
bureaucracy and overlap. Constant changes in
society put new demands on our public services
and we need our public bodies to be able to adapt
to those demands within a more responsive public
sector.
I am pleased to answer any questions that the
committee may wish to put on that issue and any
other that is within the bill and my competence.
The Convener: Thank you for those comments,
Mr Russell. I am sure that there will be a number
of questions to you on the points that your opening
statement covered.
Section 6 of part 1 of the bill relates to the
dissolution of the Historic Environment Advisory
Council for Scotland. What consultation did the
Government carry out on that proposal and what
were the various options in that consultation?
Michael Russell: We should be clear about
what HEACS is and was. Its function was to look
at the range of issues within the historic
environment and to advise the appropriate
minister: nobody else—just the minister. In those
circumstances, it was right for my predecessor, in
particular, to look at the situation and to ask what
advice the minister receives on historic matters—
on matters that are for ministers, rather than
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anyone else—and whether there are alternative
sources of advice.

guise, will have the capacity and ability to give you
that advice?

It was clear—it certainly remains clear to me—
that in our changing historic environment
landscape there are a range of alternative sources
of advice to ministers on such matters. In those
circumstances, the principle of having the most
effective and efficient public service landscape
comes into play. If those alternative sources are
available and are of high quality, there is an
obligation on ministers to ask whether we have too
many bodies and whether they are duplicating
functions. What took place was a review of the
provision of advice to ministers—the body does
nothing else—and it was decided that there are
other more effective and efficient ways in which
ministers can get that advice.

Michael Russell: I am confident that Historic
Scotland, as it goes through a process of change
and reform, will be more than capable of doing
that. I attended the farewell performance, so to
speak, of HEACS. A successful conference was
held to look at a variety of issues, and at that
event I accepted that we should have an annual
forum to bring together everyone who has an
interest in the historic environment. That will be an
additional opportunity for organisations and bodies
to give their opinions and views. The first historic
environment summit will be held in November, and
I hope that the event will happen annually
thereafter. That will assist Historic Scotland in its
role.

Historic Scotland is changing; members will
have read a lot of material about that. I have
asked it to focus on taking a more proactive and
positive view of the historic environment and to
offer a wider range of advice both to me and to the
third sector, which is also active in the area and
which has, to some extent, been crowded out by
the existence of other bodies. The Royal
Commission on the Ancient and Historical
Monuments of Scotland is another statutory body
that provides advice to ministers. We also have
the National Trust for Scotland, which another
committee has considered briefly. The NTS is an
independent charity, but there needs to be an
interchange all the time in the work that is done on
the historic environment.

I am keen that Historic Scotland be seen as a
proactive and positive partner of all the other
organisations and individuals in the sector, rather
than as a monolithic state body. I am therefore
keen that it changes both the way in which it
presents itself to the world and the way in which it
operates. I am confident that the good, imaginative
and passionate people in Historic Scotland, who
really care about the issues, will be more than
capable of rising to the challenge.

In those circumstances, a decision was made
that there were alternative sources of advice, that
HEACS is not a necessary body—admirable group
of people though it is—and that in the interests of
efficiency it should not exist. Some members of
the body feel that it should not be removed, and
they have made that point, which I understand.
However, the historic environment sector is
sufficiently positive that it is going forward in a
united form. As evidence of that, I should say that I
am holding an event this evening at Edinburgh
castle for the members of HEACS who are retiring
from their posts. I know that I will see all of them,
in some form or another, giving advice in other
bodies.
The Convener: You touched on the fact that a
number of people have expressed concerns, not
necessarily about the Government’s right to
consider the merger of HEACS with Historic
Scotland but about whether the principle is right. In
particular, they are concerned about whether
Historic Scotland will have the capacity to give that
independent and impartial advice. What
reassurance can you give the committee that you
are confident that Historic Scotland, in its new

The Convener: The concept of a summit is
welcome, but what would happen if the current
culture minister was replaced by somebody else—
if you moved on to do something else? What
commitment would there be that the Government
would continue to have that dialogue and
engagement so that all those with an interest in
our historic environment can engage with
Government and offer advice?
10:15
Michael Russell: There should be a normalcy, if
I may use that word—if, indeed, it exists—in the
relationship between the minister, Historic
Scotland and the whole sector. I do not believe
that any minister could operate effectively without
that. It is not a question about me: it is a question
about the entire sector.
It is important to remember that the sector is
made up of Historic Scotland—which is the largest
proprietor in the sector, as it holds properties that
are in the care of Scottish ministers—the National
Trust, a range of private owners, charities and so
on, and a range of other people who work in the
sector and are concerned about it, such as
architects and conservation workers. That range of
organisations and individuals has to be
represented and involved in discussion and
debate. I am very much up for that, and I think that
the sector is, too. Incidentally, we would be happy
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to welcome members of the committee to the
event when it takes place in November.
The Convener: If you write to us formally, I will
ensure that that invitation is circulated to all
members of the committee.
Historic Scotland is currently an executive
agency, and we have no intention of changing
that. However, HEACS was a non-departmental
public body, which means that it could be seen as
having greater independence. How confident are
you that Historic Scotland’s advice will continue to
be truly independent?
Michael Russell: I am highly confident of that.
There is an advisory board, which is currently
chaired by the chief executive. The organisation is
in a process of change. Many of us would wish
that advisory board to be preserved and promoted
to a more prominent role in the organisation.
It is probably appropriate to say that the process
of change includes the announcement yesterday
that the chief executive of Historic Scotland is
retiring. I pay tribute to him for his leadership and
the way in which he has given impartial and strong
advice to ministers.
Kenneth Gibson (Cunninghame North) (SNP):
Many people have been asking about whether the
words, “art”, “culture” and “creativity” should be in
guidance or in the bill. Could you tell me what your
feelings are in that regard?
Michael Russell: As phrased, the bill contains
exactly the right balance. The work of
parliamentary draftsmen is sometimes a little
impenetrable—that is not in any sense a criticism
of parliamentary draftsmen. Behind that work,
therefore, we have to be clear what the purposes
of the bill are, and what creative Scotland is being
asked to deliver. I think that those areas are
entirely clear, and I will outline them for you, so
that we know what we are talking about.
First, there is a focus on the creator. That can be
defined in many ways. One of the difficulties of
defining “the artist” in legal terms is that we might
end up with a definition that includes only a man or
woman with a paintbrush, so we have to be
slightly careful in the language that is used.
However, I do not believe that we can have a
cultural policy that does not have at its heart the
artist and the creator—you cannot have a railway
without trains.
The next priority is access to the work of that
creator or that group of creators, and the next
priority after that is participation: there is a spark in
everybody that can be lit, and that has to be at the
very heart of what we try to do. The bill says that
the context that those priorities sit in is that of the
question of national and international culture. I
know that there has been a debate about the term
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“national culture”, but the term is well
recognised—there
is
a
United
Nations
Educational, Scientific and Cultural Organisation
definition of it, among other things. The bill seeks
to lay out those priorities as the purpose of
national culture. It is clear how that sits in terms of
arm’s-length policy. I was interested in the
committee’s round-table discussion of that,
because there is some misunderstanding and it is
important that we pin the issue down.
It is universally accepted—or, at least, it is the
standard model—that the decisions on what
specific creators and forms of creativity are
supported should lie at arm’s length from
Government. However, the policy context of what
culture is meant to achieve in national terms is
quite clearly defined by every Government—the
United Kingdom Government defines it by the fact
that it has legislation that sets up an arts council or
whatever. The Public Services Reform (Scotland)
Bill clearly defines what we should seek to
achieve: investment in creators, and in access and
participation, in the context of national and
international culture. That is axiomatic and easy to
understand. That is what the bill says, and that is
what its language expresses. We might just be
counting angels on the heads of pins if we were to
go further than that. The bill is quite clear and in
my view expresses not just what I believe should
be our national cultural policy but what I view as
Parliament’s consensual cultural policy since it
was established.
Kenneth Gibson: So, do you think that further
definitions might prove counterproductive and
might create dispute in the artistic community
about who is and who is not considered to be an
artist or a creative person?
Michael Russell: I do not want to define terms
further. Some individuals or groups have been
concerned—rightly, as there has been an awful lot
of difficulty—that they might be disadvantaged in
some way, and so they want to secure their
advantage. I do not think that further definition is
necessary; what the bill says is entirely clear. At
the events that we have been holding throughout
Scotland, there has been an acceptance of that.
Kenneth Gibson: You spoke about Gaelic in
your opening remarks. Bòrd na Gàidhlig has noted
that no definition of “culture” has been provided,
and it seeks a definition that includes Gaelic itself.
Can you talk a wee bit about that?
Michael Russell: I have the greatest respect for
Bòrd na Gàidhlig, but I think that its seeking such
a definition is wrong. It is axiomatic that the
definition in Scotland has to include Gaelic, and
any definition that does not include it should not, in
any way, be accepted. Bòrd na Gàidhlig is coming
from a particular position. Having read the totality
of its evidence, I would say that although there is
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nothing wrong with special pleading, there is an
awful lot of it. We have to step back and take a
wider view. We know that Gaelic is at the heart of
it and I agree with Bòrd na Gàidhlig that we should
make that visible, and I have suggested how we
could do that—by ensuring that Gaelic appears in
the bill and is given parity of treatment, even in the
name of the organisation. That is the ultimate test.
I announced very early—you might remember—
that creative Scotland would take advantage of a
suggestion from Pròiseact Nan Ealan that there
should, in the organisation, be a Gaelic post with
specific responsibilities, thus making the link real
at the early stages of creative Scotland. That is
going to happen.
Kenneth Gibson: There seems to be, judging
from evidence, a much more positive feeling
towards part 3 of the Public Services Reform
(Scotland) Bill than might have been the case with
the previous bill.
You touched on one of the issues that has
caused great concern: that of the order-making
powers. In their evidence, National Museums of
Scotland and the National Galleries of Scotland
raised a couple of particular concerns. You spoke
about the issue at some length in your introductory
remarks. Could you speak specifically about those
organisations’ concerns and how you might
reassure them.
Michael Russell: I read the evidence from the
galleries and museums organisations with interest,
and I have discussed the matter with them. I want
to make it clear to them that their core purpose
and why they exist is to preserve and safeguard
the national collections and to hold them in trust
for the nation. I am entirely satisfied that the ordermaking powers under section 10 could not be
used to undermine that purpose, which is what
they fear. Those organisations are quite right
always to ask—at the centre of their concern—
whether anything could affect their purpose. I am
absolutely certain that the order-making powers
could not be used in that way.
I am prepared to do two things. One of them is
to discuss the issue with the organisations face to
face and in detail. I have met their representatives
to discuss the matter, as have my officials, and I
have made that assurance clear. Secondly, I am
prepared to make that assurance in writing to
them. To take that a step further, I am happy to
explain to the committee in detail why I believe in
that assurance, and what I believe the issues to
be. It might be helpful if I wrote to the convener in
those terms.
I take very seriously the work that I do with the
national collections—the National Galleries of
Scotland, National Museums of Scotland and the
National Library of Scotland. I have and seek to
have the closest of relationships with them. When
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they have a concern, I take it seriously. I am
absolutely certain that that core function of
preserving and safeguarding the national
collections and holding them in trust for the nation
will in no way be affected by the order-making
powers.
Elizabeth Smith (Mid Scotland and Fife)
(Con): I will ask you a question in the context of
sections 10 and 13. To paraphrase, section 10 is
about improving efficiency, and section 13 is about
removing or reducing burdens.
In your opening remarks, you assured the
committee that the costs of the new creative
Scotland would not rise. That is good to hear, but
can you also assure the committee that creative
Scotland will be able to reduce the legislative
burden in a way that the two separate bodies
could not have done?
Michael Russell: Yes. We have to remember
that we are starting with a blank sheet of paper. At
this point, I again pay tribute to Ewan Brown, in
particular, as the chair of the board of Creative
Scotland 2009 Ltd, and his fellow directors
Richard Holloway, the chair of the existing body
that brought together Scottish Screen and the
Scottish Arts Council; Chris Masters and Peter
Cabrelli, both of whom have a strong and
distinguished business background; and the
distinguished broadcaster Sheena McDonald and
the musician and broadcaster, Phil Cunningham,
who were brought in with Ewan Brown’s
agreement because, as you know, I was keen at
the beginning to have a couple of directors with
practical experience of culture and commerce—or,
if you like, cultural commerce. It is a very
interesting board, and it has done extremely well.
As I say, we are starting with a blank sheet of
paper. Of course, we will never get a tabula rasa,
but essentially the directors have to find a way of
taking two existing organisations and creating a
more effective and efficient body. Given his
background, I know that Ewan Brown will do that
in the most efficient and effective way possible.
Not only does he very much have our support in
that, but he has the support of the existing
organisations, whose staff I must also pay tribute
to. Just after coming into office, I visited the staff of
each organisation. One is always concerned for
staff who are going through change; however, they
were engaging with the process, the real focus of
which is to ensure that the proposed organisation
can, if I can put it this way, get us as many bangs
as possible for our buck.
There is a very strong financial imperative
behind the establishment of creative Scotland, and
its clearest ex post facto justification is the
recession and the need to get as much value for
money as possible. However, I should point out
that I have been at times a trenchant critic of
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bureaucracy in the arts world. I was twice a
member of the jury of the creative Scotland
awards, which were at one time the largest
individual financial awards for the arts in Europe;
indeed, the second time, I was the jury chairman.
On that occasion, the jury recommended that the
forms should be altered, as they were needlessly
bureaucratic. Similarly, throughout this whole
process, I have been keen to ensure that we have
an organisation that is fleet of foot, that works as
effectively as possible and that cuts out duplication
and unnecessary bureaucracy. That is what we
will establish.
However, there is clearly going to be a synergy
between two organisations that already have
back-room services to deal with a whole range of
issues, and we need to find an efficient and
effective way to bring those things together. Some
of the early discussions that I had with Ewan
Brown centred on ensuring that, when we came
up with what I call the robust best estimates of the
costs of creative Scotland, we were not gold
plating anything. Instead, we wanted the
organisation’s services to reflect the fact that we
are bringing together two comparatively small
organisations and ensuring that they work as
efficiently as possible.
The committee has already met Ewan Brown. I
do not think that anyone can doubt his
engagement in this task. I have also been
impressed by the engagement of the existing
organisations, and I think that we are going to end
up with an organisation that is focused on
delivering for its clients, who are, first, the artists
and creators and, secondly, all the people of
Scotland.

10:30
I have been keen to engage as many people as
possible. We have started a process of quarterly
meetings for the entire sector—anybody can come
if they want to. The first was held at the Lyceum in
June, and the second will be held in Perth on 5
October. Members of the committee, I think, and
certainly party spokespeople were invited to
attend—members would be welcome to attend if
they wanted to. In Perth, Ewan Brown, Richard
Holloway and I will be available to answer
questions, and the agenda will be set by those
present. There is a desire to have an open
discussion, to keep people apprised of what is
taking place and to listen to them. There will be an
online forum for creative Scotland, which I think is
about to open and which will allow people to
comment on and take part in the process.
Elizabeth Smith: One of the controversial
issues around the Creative Scotland Bill was that
there was perhaps a vagueness about the role of
Scottish Enterprise and Highlands and Islands
Enterprise. How will the addition of the creative
industries to the Public Services Reform
(Scotland) Bill sit with the role of those two
bodies? We could do with a little reassurance on
that.
Michael Russell: To which two bodies are you
referring?
Elizabeth Smith: Scottish Enterprise
Highlands and Islands Enterprise.

Mr Gibson said that the Public Services Reform
(Scotland) Bill has been better received than the
Creative Scotland Bill, which for various reasons
fell this time last year. Why do you think that that is
the case?

Michael Russell: Okay. One of the most difficult
things in the process has been putting in place a
creative industries framework and making it real. I
know that your colleague Ted Brocklebank was
very focused on that issue. I have to say that the
hardest thing that we have done is getting that to
work. We have had to bring together Scottish
Enterprise, Highlands and Islands Enterprise,
COSLA, Skillset and a variety of other bodies and
focus them on the task of co-operation. The
decision not to subsume the budgets and
responsibilities of Scottish Enterprise and
Highlands and Islands Enterprise into creative
Scotland was sensible. It would have been
incredibly difficult to unpick an organisation to put
it into another in that sense.

The process itself has been better. It has
certainly been my intention, with Ewan Brown and
his colleagues, to engage closely with the entire
sector. It is also important that we focus people’s
attention on reality. Since devolution, we have had
a decade-long debate about Scotland’s cultural
structures, and the talking had to stop at some
stage. There has been a realisation that the
proposals are not an attempt to do anybody down.
There was a fear that if the creative industries got
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X, the visual arts would not get Y. We have to
reassure people that there is an attempt to be fair
and equitable across the sector, to take an
efficient approach and to say, “Let’s have done
with this debate and get on with the job in hand.”

Elizabeth Smith: Thank you for that very full
answer.

Michael Russell: The Public Services Reform
(Scotland) Bill is better because of the
parliamentary process. The legitimate questions
that this committee and others raised have now
been answered.
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In addition, the moneys were not discrete. One
of the most interesting aspects is the belief that
discrete moneys were used for cultural investment
by bodies such as Scottish Enterprise, but there
were no such moneys. You can look at a variety of
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bodies that are funded, such as computer games
companies, and say that that funding is on the
edge between cultural investment and industrial
investment of one sort or another. Once you make
the decision, you have to have a collaborative
process, which has to be co-ordinated but not
dominated by any one player.
We have managed to establish a modus
vivendi—a very amicable one now—between
those bodies, which essentially signposts a way
through for anybody who is going to get involved.
They do not need to see the mechanism behind it.
What we need to know is that any individual or
small company wishing assistance can get it. That
requires a change in mindset. Scottish
Enterprise’s policy of investing in fast-growing or
larger companies does not seem to sit very well
with that, so we have had to ask it how it is going
to change its focus. It has addressed that
question, and I am very impressed by the change
that has taken place. We have also had to
persuade people within the creative industries that
that change of focus was going to happen,
because they did not believe that it would.
We now have a really good set of relationships
and working arrangements that are providing, and
will provide, benefits, but we are testing them all
the time. I have said to all the people involved that
if they have any difficulty getting through the
process they should let me know, so that we can
fine-tune it to ensure that it works for people. We
have something that will work well and which will
also have influence.
I am particularly grateful to Harry McGuigan in
COSLA because he has worked hard to make this
work. We have agreed to hold a joint event at
which we will talk to local authorities about their
involvement with creative Scotland. COSLA has
been a good, honest, honourable and enthusiastic
partner, which has been enormously helpful.
Aileen Campbell (South of Scotland) (SNP): I
want to go back to the terminology and, in
particular, the use of the phrase “Scotland’s
national culture”, which is broadly defined in the
policy memorandum as:
“any form of creativity which adds to our collective
understanding of our distinctive national culture in its
broadest sense—as a way of life. Artistic and creative
output necessarily represents, describes, explores,
responds to and sometimes challenges Scotland’s culture.
In doing this it also in itself adds to and is part of that
culture.”

The Federation of Scottish Theatre and the Royal
Society of Edinburgh had some concerns about
that being in conflict with the arm’s-length
principle, and the RSE wanted to replace the
phrase with “cultures of Scotland”. However,
Donald Smith said that he found that particular
phrase rather woolly. We heard evidence from
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Nikki Brown, who said that the Government had
taken on board what the RSE said, but was
minded to retain the original wording. Why are you
minded to retain the original wording?
Michael Russell: I agree almost totally with
Donald Smith’s evidence to the committee on that.
There are three issues. One is that the term
“national culture” is a plural, although it does not
sound like it. A national culture embraces a range
of strands. I often say that it is as multifarious as
the ground on which we stand. I agree with Donald
Smith first that there are many components and
secondly that the phrase “cultures of Scotland”
sounds very woolly indeed. It opens up a raft of
questions, such as how we define the cultures of
Scotland and where they are. That expression is
not nearly as neat as “national culture”.
The third point is about the international context.
The issue is not a problem in most places. The
meaning of a national culture is clearly understood
in UNESCO terms. It is not narrow; it is very broad
indeed. Because the word “international” is in the
bill, we have the great good fortune of reflecting
something that we should always reflect, which is
that the culture that is carried in each of us—what
we represent and who we are—is a combination of
where we stand and what we see. We are rooted
where we are. A complex series of different things
is involved: each of us in the room will have a
different rooting or grounding, but each of us can
also look up and see the widest world and be
influenced by it.
The phrasing in the bill works. It expresses the
issues correctly. It is international in its aim and in
the terminology that is used. We could debate the
issue for ever, but I think that we have the right
definition and that we should stick to it.
Aileen Campbell: Will you expand on the
potential of the international element for creative
Scotland that is in the bill?
Michael Russell: We have a strong
international offering and we are strongly
influenced internationally. There should be no
question but that those currents will run through
everything that we do. The events in Edinburgh
during the summer are a good example. Nobody
could go to any of the Edinburgh festivals and fail
to
recognise
Scotland’s
extraordinary
internationalism. In the official Edinburgh festival—
just grabbing one weekend out of the air—you
could have seen, as I did, an opera that was partly
in French, partly in Gaelic and partly in English by
a Belgian company with French and Gaelic
singers, one of whom—the principal—lives in
Ireland. There is a huge link there. A couple of
days later, you could have watched one of the
Romanian national theatre companies performing
a play that is based on a German text in a hall that
is part of the Royal Highland showground. The
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internationalism is there. You could spend every
day doing that—you could go to the fringe and
watch an endless number of such events.
We have a real internationalism in our culture.
Using the expo fund, the Government has tried
sensitively to promote the best of Scotland in that
international context, and that seems to have
worked well. One festival that does not happen
during August is the Imaginate children’s festival,
and it has resulted in three children’s theatre
companies going from Scotland to New York to
perform. That is excellent. A range of people also
come here. We have internationalism running
through our cultural DNA. The bill says that that is
a fact, which it is, and endeavours to ensure that
we operate in that way. Creative Scotland will do
just that. Of course, a new organisation can be
ambitious and can find the right way to do that. We
have a small touring fund for the national
companies. Scottish Ballet was in China this year
and the Royal Scottish National Orchestra will be
in France early next year. A range of things is
happening. We should accept as a given that we
operate on the cultural stage, nationally and
internationally, and that there is two-way traffic.
Aileen Campbell: We have heard relatively few
concerns about the term “Scotland’s national
culture”. Does that indicate broad contentment
with the term among the people whom you have
spoken to and worked with in the past few
months?
Michael Russell: It is legitimate that there
should be a debate about every word, comma and
full stop in the bill. However, by and large, there is
a realisation that we have got the definitions
broadly correct.
Ken Macintosh (Eastwood) (Lab): I will pick up
on some of the questions that Liz Smith asked,
beginning with one about creative Scotland’s
relationship with other agencies and bodies. I
heard your earlier remarks about the fun that you
had in getting all the bodies to agree a position
and about the amount of effort that you put into
that. In its evidence, COSLA says of creative
Scotland:
“we also strongly believe that it is not meant to act as the
lead agency.”

Is that your thinking on the subject? Do you feel
that there is room in the bill for a statutory duty on
local authorities to take account of creative
Scotland, as has been suggested?
Michael Russell: I will deal first with the
definition of “lead agency”. The phrase that we use
is “lead co-ordinating body”—a phrase that it took
some time to thrash out. One of the difficulties has
been the fact that a number of bodies—quite
rightly—have their own agendas, concerns,
budgets and ways of operating. We will get
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effective co-operation only if we recognise that
and then build on it. I am happy to describe
creative Scotland as the lead co-ordinating body
within the creative industries, which will allow it to
operate effectively. Indeed, judging by the
evidence from a meeting that I attended on 9
September—the day on which you took evidence
from creative Scotland—which was chaired by
Ewan Brown and involved a number of the people
from whom you have taken evidence, I think that it
is going to work pretty well. There is recognition
that creative Scotland has the co-ordinating
function but that it will not dominate the work and
that each of the players is bringing its budget and
activities to the table. I therefore accept that what
COSLA says is right. We are all trying to get an
effective organisation going, and I think that it is
working. We ought to be reasonably happy with
what is happening.
What was the second part of your question?
Ken Macintosh: It was about the suggestion
that a statutory duty be placed on local authorities
to take account of creative Scotland.
Michael Russell: I would be reluctant to do that.
The way in which to engage local authorities more
broadly in cultural issues is to encourage them to
follow the example of others. That is why Harry
McGuigan and I have agreed to convene a joint
meeting between local authorities and creative
Scotland—a sort of conference at which we can
discuss the best relationships. I think that we
should allow that approach to take effect.
It is wise to recognise the big disparity that
exists in relation to involvement in cultural matters
among the local authorities. I am not criticising
anybody; as you will know, for historical reasons
some authorities have had a bigger involvement
than others. I pay tribute to the lead local authority
in Scotland, Glasgow City Council, for spending
more than £20 per head on culture. Some
individuals in Glasgow, such as Liz Cameron,
have been inspirational in mainstreaming culture
within the city’s concerns. That work has been of
great benefit. However, other local authorities—I
will not be invidious and name them, but some
would surprise you—spend less than £1 a head on
culture. We must persuade those authorities of
their own self-interest in investing in culture and in
working with creative Scotland so to do. That will
be a long process.
I am not sure that adding another statutory
responsibility for local authorities would change
the minds of the backsliders, nor that it would
encourage further those local authorities that are
pretty good at investing in culture. If I may do so, I
quote Thomas Hardy, who said, “Encourage
always. I encourage always.” That is what we are
trying to do.
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Ken Macintosh: We left Ewan Brown and the
panel of witnesses with the question whether the
new organisation would have a regional
structure—whether, for example, grants would be
channelled on a regional basis. Do you have a
view on that?
Michael Russell: No, I do not. As I have said, I
am waiting to see the first outline of the suggested
structure of the new body. I will see that very
shortly. I have established a good and close
working relationship with Ewan Brown and his
colleagues; with Richard Smith, the transition
director; and with the existing directors and staff of
the organisations. It would be wise for me to wait
and see what recommendations are made, and it
would be wise for that discussion to take place
openly.
There are arguments for and against a regional
structure; there are arguments for and against
commissioning editor structures. There is an
acceptance of the fact that there should continue
to be specialisms within the organisation;
however, there are a variety of arguments as to
how those should be deployed. We should allow
that discussion to take place. It is an exciting and
interesting time. The walls are up, I suspect, and
we are now on to the work of fitting out. It will be
interesting to see what takes place in that regard.
10:45
Ken Macintosh: The previous Executive took
the national performing companies out of the
Scottish Arts Council funding set-up. Last year we
heard about the success of that move. What do
you intend the relationship between creative
Scotland and the national performing companies
to be? How will the companies continue to be
funded?
Michael Russell: Mr Macintosh was a member
of the Education, Culture and Sport Committee in
the first session, so I am sure that he will
remember that I was a long-term advocate of
direct funding. I am pleased that the previous
Executive eventually accepted that argument.
Direct funding has been successful and has
proved to be the right way of funding the national
performing companies. Their stability and ambition
are predicated on security of funding, which they
now have. They are also predicated on the two
parts of direct funding, which is a financial
arrangement that also recognises the lead role of
the national companies within their respective art
forms. They have artistic leadership, as well as
financial security and a national status.
I have no intention of interfering with the
arrangement, which is the right way of proceeding.
Indeed, I am encouraging the companies, as the
next stage, to issue an annual report showing the
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excellence that is being achieved in Scotland,
which Parliament can consider and debate. The
companies’ relationship with creative Scotland will
be mutually supportive—they need to find ways of
working together. There is no intention of routing
the companies’ resources through creative
Scotland. The present Scottish Arts Council and
others still have a relationship with the companies
and recognise their lead role.
The main question at the moment is whether
anything is missing from the national companies
structure. I cannot answer that. However, a
traditional arts working group and a literature
working group are presently considering the art
forms concerned. The traditional arts working
group was set up by my predecessor; I set up the
literature group. In both areas, there is recognition
of a weakness in national policy. The question is,
should there be some form of national company
that deals with those art forms in which no one has
the lead role that national companies have?
Presently we understand national companies as
being performance companies. We need not be
tied to that definition, but there is some way to go,
especially financially, before we could even
consider changing it.
The national companies are one of Scotland’s
cultural success stories over the past 10 years.
We should do everything that we can to
encourage them.
Ken Macintosh: As you remarked, one of the
trickiest issues is the relationship between creative
Scotland and the enterprise companies. I suspect
that, in the end, that was the issue on which the
Creative Scotland Bill foundered. The SNP
manifesto—one of the best works of fiction of
2007—
Members: Oh!
Ken Macintosh: It was just a little joke for
members.
The SNP manifesto said that you would
“transfer the budget for the creative industries from Scottish
Enterprise to Creative Scotland.”

I take it that that proposal is now dead.
Michael Russell: One should not confuse vision
with fiction. I admire the SNP manifesto as a
visionary work. The visions are in the process of
being fulfilled—and well fulfilled. Sometimes an
idea, when tested fully against circumstances,
turns out to be not quite as good as we thought it
was, and we come up with a better idea. I am sure
that Mr Macintosh, as a pragmatist, will recognise
that. What distinguishes one politician from
another is the ability to respond to such
circumstances by doing the right thing. We could
have proceeded pell-mell with the original
intention, but the result would not have been as
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good as what is now proposed. I tend to find that
voters are pretty positive about such pragmatic
responses. We have an agreement, under the
creative industries framework, that is being
implemented and will be effective for the creative
industries. That is probably what counts.
Kenneth Gibson: As opposed to knee-jerk
opposition.
The Convener: I remind Mr Gibson that he is
not in the chair and that it is not appropriate for
him to comment at the moment.
Ken Macintosh: I thank the minister for his
clarification—from his remarks, it seems that the
manifesto was not simply a work of fiction but a
work of humorist fiction. However, I think that the
minister’s words constitute as gracious an
admission as we are going to get that that promise
is now dead.
Underlying that promise, however, is the
relationship that creative Scotland will have with
the creative industries. What specific support will
creative Scotland give the creative industries?
Michael Russell: I think that that is quite clear.
The creative industries framework shows that a
group of partners, working well and willingly
together, will devote their resources to building
employment and creative opportunities in the
creative industries.
We must understand what the creative
industries are. The Department for Culture, Media
and Sport definition suggests that there are 13
different creative industries, but I think that that is
too broad. In Scottish terms, there are a variety of
so-called creative industries that will benefit from a
positive partnership and interaction between the
enterprise companies, creative Scotland, the local
authorities, the business gateway service, a
variety of skills organisations and others.
We have arrived at a pragmatic solution to a
problem. The solution will do everything that
needs to be done and will steer those who are
involved in the creative industries through the
process.
You come from a broadcasting background, Mr
Macintosh, and I have been involved in
broadcasting from the perspective of independent
production. The difficulties that I would experience,
if I were still a producer trying to work my way
through the system, would be eased by the new
structures.
I am pleased that that solution has been worked
out, but the Government has not done that on its
own; it has worked it out with others who have
been willing to sit around the table and participate.
I think that that is probably a success. The process
might be viewed as humorous—we certainly had a
bit of fun, but we also had a bit of difficulty—but it
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was also successful. I think that you should judge
something based on how successful it is rather
than how dogmatic it is.
Ken Macintosh: I might be about to stray into
the question of funding—
Margaret Smith (Edinburgh West) (LD): Do
not.
Ken Macintosh: If that is Margaret Smith’s
area, I will allow others to ask their questions first
and then perhaps return to the issue.
The Convener: I will allow Margaret Smith to
ask her questions and, if you feel that there are
any points that have not been covered after she
has done so, there might be an opportunity for you
to get back in.
Margaret Smith: I will stray into the issue of
funding all on my own.
Minister, there is a lot of value in what you say
about the broader remit that the organisation will
have and the collaborative approach that will be
taken. However, one of the key issues that have
been raised with us is that, although there is a
broadening of the remit, which is not a problem for
most people—I certainly think that it is
reasonable—there
is
no
corresponding
broadening of the budget, which certainly seems
to be a problem for the people who have been
previously funded by the Scottish Arts Council or
Scottish Screen and a number of organisations.
Some organisations, including the Scottish Artists
Union, have gone so far as to say that the first
duty of care should be to the art forms that are
currently under the charge of the two bodies rather
than to new things, which might be likely to
happen, given that the organisation itself will be
new.
How do you think that the budget will stretch,
given the broadening of the remit?
Michael Russell: I have heard that argument
made from the beginning of the process, and I
think that it is inaccurate for three reasons.
The first reason is that the budget that exists will
be enhanced by the synergies between the
organisations. I am aware that questions were
asked about this matter at the previous meeting,
and I think that some people were trying to
compare things that were not the same. However,
there will be efficiencies as a result of the two
organisations being put together. We are not
clawing back any money from the organisations,
which means that, if the organisations operate in
the way that we expect them to by bringing
services together and so on, they will have a
larger pot to distribute. That is in line with the
emphasis on getting money from the back room
into the front room, which is something that I have
stressed since I took this job. I think that that is
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incumbent on any organisation, particularly at this
time.
The second reason is that there is access to
new money in this arrangement that does not exist
within the existing organisations as it involves
enterprise resources from Scottish Enterprise,
Highlands and Islands Enterprise, local authority
business gateways and so on. There is a range of
business opportunities that apply directly to the
creative industries and which the arrangement that
we will put in place will allow creative companies
to access. Therefore, at the end of the spectrum
that the Scottish Artists Union is concerned with,
which is the creative industries end, there will be
access to new resources. That is precisely what
the new arrangements are designed to do.
Before you ask me, I will say that I cannot
quantify exactly what those new resources will be,
but I have asked creative Scotland to do so, and it
is working on the way in which it will be able to
quantify that over a period of time.
The third reason involves a point that everyone
around this table will be aware of. We live in
difficult financial times. From the draft budget, it is
clear that we are operating under severe
restrictions. I do not wish to get into a dispute with
Mr Macintosh about words or interpretations, but
the Government’s interpretation of the situation is
that the Scottish budget has been squeezed.
Under those circumstances, I have worked hard to
protect the resources for creative Scotland in its
first year of existence—provided that the bill is
passed, it will come into existence next year. I am
trying to ensure that creative Scotland has the
opportunity to move forward.
Finally—if I may give the fourth of the three
reasons that I said that I was going to give—we
have also put in place the new innovation fund,
which is worth £5 million and will encourage some
new work and activity to kick-start the new
organisation.
Although I understand why the argument is
being made and the nervousness that is being
expressed, I do not think that any group or any art
form will be disadvantaged in any sense. The
overwhelming effect of creative Scotland will be
beneficial.
Margaret Smith: I note the creative accounting
evident in the expansion of your three bullet
points. It is quite helpful to have all that on the
record, because the issue involves one of the
most fundamental concerns that have been
expressed.
You talk about the creative industries having
access to new money. Will that in effect be their
part of the budget, or would that be too much like
ring fencing?
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I appreciate that creative Scotland is working on
how the new streams of money can be quantified,
but can you give us a ballpark figure for that
money and an indication of when creative
Scotland might have finished that work?
Michael Russell: Creative Scotland is working
on the issue as part of the process of
establishment. I am happy to write to the
committee to give some indication of what
progress has been made in that regard.
As the organisation establishes itself—probably
around the first half of next year—the full effect of
the creative industries framework will be felt. Let
me give you an example. If you go to Dundee and
talk to some of the computer games companies
there—particularly
the
smaller
start-up
companies—you will find that they are keen to
take the opportunity of applying to creative
Scotland for funding for a number of tasks, as part
of the creative industries. They look at the way in
which tax breaks in France and Canada are
affecting competition in their sector and are
leading to people going elsewhere to work. In
those circumstances, making such applications is
quite legitimate, as those companies are part of
the creative industries—in fact, they are quite an
interesting form of creative industry. However, the
resource for that would come from the enterprise
sector, via the new arrangements that we have set
up. Companies will be able to access a resource
that they would not have been able to access
under the existing cultural organisations, and that
will be in addition to the existing opportunities—it
is not going to take money from anyone; no writer,
visual artist or musician will be deprived because a
choice has been made to give money to someone
other than them. However, it will be dealt with
within the cultural spectrum. That is a positive
benefit.
11:00
On quantification, I will get you more information
from creative Scotland. From the beginning, we
have acknowledged that such quantification will be
difficult in the early stages.
I stress that it has been difficult to get
organisations that are working on their own
priorities to develop a new set of priorities to be
co-ordinated by a new body, but I am impressed
by the input that there has been. We have had real
backing at the chief executive and chair levels in
the other bodies, and that is working its way
through those bodies. Therefore, I am sure that
creative Scotland will work and benefit a range of
new people and that it will not be a disbenefit to
anybody else.
There were fears at the beginning of the
process. At a meeting of the cross-party group on


1265

2737

23 SEPTEMBER 2009

culture and media, someone from the visual arts
told me that the whole purpose of what was
proposed was to abolish the visual arts in
Scotland. Extreme language has been used. We
are dealing with people who are passionate about
what they do and who often work in difficult
financial circumstances. Nothing in the proposals
is designed to disadvantage or do down anybody;
rather, they are designed to assist everybody.
I come to the matter not hiding the fact that I
was, over a period of time, a trenchant critic of the
approach. That is an important point to make, and
I make it quite often. However, I was persuaded
about the approach by two things, one of which
was the argument that I used earlier. We have had
enough debate; there comes a time when one
simply has to do something. The second reason
was the effects of the recession and the need to
get more for the money that we are spending. That
is the ex post facto justification for proceeding in
such a way. As somebody who has strongly
defended the whole range of art forms in Scotland,
I honestly do not believe, hand on heart, that any
single art form will be badly affected. Rather, I
believe that if they all participate, show
enthusiasm and help to shape things in the way
that they can, they will all benefit.
Margaret Smith: You have talked about the
importance of the staff in the current
organisations. I echo what you have said and
welcome the work that has been undertaken to
allay people’s fears where possible, but it is clear
that people will leave as a result of the proposals.
We know that people in the creative arts are
concerned about resourcing—about funding—but
there is also concern about the potential loss of
expertise on the back of the loss of around 30 fulltime posts. I hear what you are saying about
getting money from the back room into the front
room—indeed, I do not think that anybody would
disagree with what you said about that—but what
assurances can you give that a reduction in
staffing levels of around 19 per cent will not have a
detrimental impact on the organisation, on
expertise and on particular arts and creative
sectors?
Michael Russell: As I said, I have met the staff
of the organisations separately, and I intend to do
so again. We have also held larger meetings. I
met the trade unions on the morning that I made
the announcement about financing. Creative
Scotland has maintained a close and productive
relationship with the trade unions as matters have
progressed.
There is a difference between ensuring that the
organisation has expertise and issues to do with
individuals with expertise. No arts organisation can
operate without having a profound knowledge of
the sectors in which it works. It needs to know
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intimately what the scene is in each area, it needs
to recognise the history involved and the current
trends, and it needs to be able to recognise where
innovation and excitement come from. That is
axiomatic; the organisation must do that. That
requires the involvement of individuals who have
knowledge as consultants and advisers. The
Scottish Arts Council used to have, and to some
extent still has, expert panels of various types.
However, it is important that expertise does not
atrophy into prejudice.
I suppose that it is the same with any
organisation that has individuals who have been
around for a long time; in this case, the arts policy
becomes their policy. In other words, what they
like gets support and what they do not like or
reckon does not get support. I realise that there is
always a subjective element to these decisions,
but I am keen for the organisation to recognise
and be sensitive to this issue. I have written in
defence of term limits in politics before; I think that
there are also term limits in arts and there should
be a churn of the individuals involved in such
matters.
As a result, I am not going to give any
guarantees about individuals or art forms. Instead,
I guarantee that we will follow the overall principle
of ensuring that the organisation contains deep,
profound, intimate and continuing knowledge of
the arts in general and in particular.
Margaret Smith: You are assuring us that your
clear direction will be to shift the focus from back
room to front room and that any resulting job
losses will not jeopardise the knowledge and feel
of and involvement in the sector that you have
referred to.
Michael Russell: As you will understand, in
discussions involving individuals, I do not want to
get tied into something and have people interpret
my comments and think that I am naming posts.
However, I guarantee that the organisation itself
will have—indeed, must have—deep knowledge of
the arts and culture and that its emphasis must be
on front-room delivery. We are at one on this, but I
do not want to and should not get tied down to
comments that might imply the continuation or,
indeed, abolition of individual posts.
Margaret Smith: I totally understand and am
happy with that position.
You—and indeed everyone else—are looking for
an energised organisation to come out of this
period of change. However, Scottish Ballet, for
example, expressed concern about the fact that
only the chief executive of creative Scotland will
be recruited externally. It has been argued that
other strategic roles should be opened to external
competition, perhaps to give the flux that you have
been talking about.
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Michael Russell: Such a recommendation
would have to come from creative Scotland, and I
have seen no recommendations about structure or
staffing. I understand why Scottish Ballet makes
that supposition in its desire to see innovation in
all parts of culture in Scotland. After all, it is doing
tremendously well through innovation; last week, I
opened its new premises and it has introduced a
new joint course with the Royal Scottish Academy
of Music and Drama, which I visited yesterday.
However, as I say, I have received no
recommendation one way or the other from
creative Scotland and will simply have to wait and
see what it says. If Scottish Ballet is asking for a
commitment to innovation in the organisation, I will
give it, but I do not know precisely what that will
mean.
Christina McKelvie (Central Scotland) (SNP):
I want to turn from staffing and funding issues to
section 30, which is on directions and guidance.
Equity and other organisations have raised
concerns over whether the arm’s-length principle
remains effective. Can you reassure those groups
by explaining how the bill protects that principle?
Michael Russell: The bill provides solid
protection for the arm’s-length principle. There is
no change to the current situation.
As I said earlier, it is important to understand
that the arm’s-length principle is an operational
matter that guides decision making in and along
the art forms. It is not the overall policy direction in
the bill. If that were the case, there would be
anarchy. If we simply left artistic activity to other
organisations, we would not be able to have an
arts or cultural policy in Scotland as we would not
be able to define it in a bill.
Logically, you have to look at the role of the
Government in this matter. What is clear and what
successive Governments of every political hue
have accepted is that the Government sets the
organisational structure and its objectives and
then the organisations make the decisions. The
Government does not make individual decisions
about who gets what. That has happened under
devolution—not under this Administration, but
when, on a memorable occasion, money was
given to Scottish Opera on the decision of a
minister. I do not believe that we should do that.
Now that we have the national companies, that will
not happen with the national companies, nor
should it happen with the Scottish Arts Council or
creative Scotland. Indeed, the bill makes it
impossible for that to happen. Under the bill, there
cannot be a direction to give money to a specific
art form, a specific individual or a specific
category. In all those circumstances, the arm’slength principle remains untouched.
Claire Baker (Mid Scotland and Fife) (Lab): I
had a question on schedule 5, although I think that
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the minister has addressed many of the issues
around the governance of creative Scotland.
COSLA had concerns about unelected quangos
and suggested that there should probably be an
elected member on the board. I welcome what the
minister said about a COSLA event and about
having a good relationship with COSLA on such
matters.
It has also been asked whether creative
Scotland should have a regional structure, but I
think that the minister has already addressed
that—he
said
that
he
was
awaiting
recommendations on the organisation’s structure.
Another issue was that of specialisms. The
minister has touched on a range of issues, but I
wonder whether he has anything further to say
about the governance arrangements for creative
Scotland.
Michael Russell: One of the issues that I have
addressed is how the final board of creative
Scotland will be structured, once the bill has been
passed—assuming that it is the subject of a
positive stage 1 report and goes on to pass
through the Parliament; one should never assume
that that will happen with a bill. I am highly
sympathetic towards the involvement of artists in
decision making on the arts. I think that there is a
responsibility on artists.
I hope that we will construct the person
specifications for board members in such a way
that they will encourage artists to be involved in
the governance of creative Scotland, and I would
welcome the committee’s views on that. I have
read a lot of commentary recently in which all sorts
of groups and individuals have been criticised for
being involved in the arts. The Scottish Review, for
example, seems to be particularly annoyed that
bankers are involved in the arts.
I have no prejudice against any particular group,
but I am interested in seeing artists and creators
involve themselves. It is worth thinking about how
that could happen. We need creative Scotland to
have a wide representative board that encourages
all the things that I have talked about—creativity,
access and participation—and which has a
knowledge of national and international cultures,
but I hope that artists will think that taking some
responsibility for the furtherance of the arts would
be a good thing.
The Convener: Do you have a final question,
Mr Macintosh?
Ken Macintosh: I have several to ask, if I may.
The Convener: We will see how long you take;
it would be helpful if you could keep them succinct
and to the point.
Ken Macintosh: Yes, I will try to.
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I want to return to the funding of creative
Scotland. I appreciate that the minister says that it
is difficult to quantify exactly how the budget will
be used, but does he accept that the organisation
will be asked to carry out more functions than the
previous two organisations on less money?
Michael Russell: No.
Ken Macintosh: When the committee put the
same question to Dr Holloway last year, he said:
“This is a no-brainer: if a body is given a bigger job to do
with bigger responsibilities, it needs the resource to do the
work.”—[Official Report, Education, Lifelong Learning and
Culture Committee, 30 April 2008; c 929.]

I am sure that Dr Holloway was not accusing the
minister of having no brain, but why would he think
that?
Michael Russell: I agree with what Richard
Holloway said in the quote that you read out, but if
I recall—I am trying to have more recall than a
goldfish does—you said in your question that
creative Scotland would have less money. It is not
the case that there will be less money, so it will not
be asked to do more on less money. That is why
my answer to your question was no.
Ken Macintosh: Do you think that creative
Scotland will have more money or the same
amount
of
money
as
its
predecessor
organisations?
Michael Russell: I have made the point that I
have protected the budget for creative Scotland
from the two budgets of the Scottish Arts Council
and Scottish Screen, in so far as I have been able
to. The core grant next year will be £35.536
million. The reduction in resources for the SAC
has resulted from the reduction in lottery funding,
which is immensely to be regretted. The decisions
on that are made outwith Scotland—it is none of
my doing. As far as what we are trying to deliver
for our core grant is concerned, the organisation
does not have less money. Indeed, as I indicated
to Margaret Smith—I hope clearly, but I am happy
to repeat it—the access that it will have through
the creative industries partnership will extend the
resource that is available to it. I am sorry that I am
unable to be precise about that—work is being
done to enable me to be precise about that—but I
have no doubt that that will give access to
increased resource.
11:15
I do not want to be presumptuous, but I think
that the point that Mr Macintosh is trying to make
is that the Government is, in some sense,
restricting the money that is available to creative
Scotland while increasing the burden on the
organisation. That is not our intention and it is not
what we are doing. Creative Scotland is a positive
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cultural innovation in Scotland, and we are doing
everything that we can to make it successful.
Ken Macintosh: I appreciate the minister’s
views on the matter, but the concern that has been
expressed to the committee by several witnesses
is that we are launching a new body without
allocating extra funds. The minister may interpret a
standstill budget as being one that is not less, but
we have received a lot of evidence expressing
concern on the specific point that, if creative
Scotland takes on a duty to support architecture,
advertising and other areas of the creative
industries without additional resources, it will face
a squeeze. I hear the minister’s answer about
accessing other people’s money, but—
Michael Russell: Let me respond to that. If the
organisation were to be flathulach—the official
reporters will need that spelled for them—about
expenditure and rush off in all directions, there
would obviously be an issue. There are 13 socalled creative industries. Some of them may wish
to apply for funding, but I suspect that some of
them are unlikely to be petitioners for funding.
That would very much be the worst-case scenario,
and that is not going to happen.
In terms of the core delivery, one could see the
glass as being half full or half empty. Over the past
few months, we have seen a determination by the
creative sector to apply a positive interpretation to
what is taking place and a desire to ensure that
the creative industries contribute strongly to
making this successful. As minister, I welcome
that positive process. Together, we can deliver
something good. I am encouraged by the vast
majority of responses that I have heard from the
committee, and I very much hope that the
committee will be part of that process.
Together, we can make this work. None of us
wants to go back to the difficulty that we had, and I
approach the evidence in that context. Where
there are things that we can build on, change or
develop, we will do so. I hope that I have made
that clear, convener. Where there are things that
we can work on jointly with bodies to increase
resource, we will do so. However, if the bill
process is used simply as an opportunity to
criticise our intentions, we will not get anywhere. I
hope that we can find a way of working together
on it rather than separately.
Ken Macintosh: I welcome that, but I just want
to make this point. The raison d’être of the new
body is, as you have said, to expand and
reinvigorate our support for the arts. However,
there is a feeling that, without additional funding, it
will be reduced to an amalgamation of two existing
bodies and that, if you place new duties on the
new body without providing additional funding for
it, you will undermine it. That is the concern that
artists have. Many artists currently receive grants
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from the Scottish Arts Council, but they see a
range of other activities coming into the new
body’s remit with no additional funding. It is not
surprising that they are slightly concerned.
We have both had a go at this, and I am not
sure that we are going to get much further in this
session. It is only fair that I express the concern
that has been expressed to members in evidence.
Let us move on to some specific issues to do
with funding and staffing. Concern has been
raised about the pension deficit. I put a question
on that issue to Nikki Brown two weeks ago, but I
would like the minister’s reassurance, if possible.
There are concerns about the pension deficits that
the existing organisations may have and how
those may affect creative Scotland going forward.
Ms Brown was able to reassure us that any
transitional costs will be met by the Government.
Does that include the current pension deficit? Will
the pension deficit also go forward?
Michael Russell: With your permission,
convener, Nikki Brown seems exactly the person
who could answer that question as she has done it
before.
Nikki Brown (Creative Scotland): As I said to
the committee a couple of weeks ago, costs
relating to the formation of the new organisation
will be covered by the Government’s guarantee to
meet transition costs. That will include, in the
context of pension deficits, any shortfall that needs
to be made up at this stage as a requirement
placed on us by the trustees of the pension
scheme. If a shortfall does not need to be made
up at this stage, the pension deficit will remain on
account with the pension scheme and it will be
dealt with in due course, as would be the case for
any organisation.
Michael Russell: In other words, we will apply
the law as it exists, to the benefit of the
organisation.
Ken Macintosh: So there will be no additional
costs to the pension scheme, but it is certainly not
a clean slate. If there is currently a deficit, there
will continue to be a deficit and it will have to be
managed.
Michael Russell: What Nikki Brown is saying
very clearly is that the trustees will tell us at the
appropriate time what requires to be done, and we
will do it.
Ken Macintosh: Is the minister worried? We are
talking about a possible—
Michael Russell: No. We have no worry about
that whatsoever, Mr Macintosh. If you have a
worry about it, then I am worried, but we have no
worry about it at all, okay?
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Ken Macintosh: It has been raised with us by
several people.
I have questions on two other issues. Does the
minister have a view on whether the new
organisation should have charitable status?
Michael Russell: Concern was expressed
about whether Scottish Screen’s loss of charitable
status would disadvantage the organisation. Ewan
Brown and I met the Office of the Scottish Charity
Regulator and I understand that the new
organisation will make an application but that it is
unlikely to succeed. I do not think that it will turn
out to be that important. I think there was an
expectation that the charitable purpose of the
Scottish Arts Council would be carried forward, but
charity law has changed. Ewan Brown has
described that as an unforeseen consequence of
that change, but there it is.
Ken Macintosh: There is also a cost involved. I
think that it was estimated to be at least £300,000.
Michael Russell: There might be a cost
involved. The situation is not as clear cut as has
been presented in the press. We are happy to
provide information as the establishment of the
new body continues, but you should remember
that the matter is one for the organisation to
consider as it emerges.
Ken Macintosh: The Royal Society of
Edinburgh has suggested that the new
organisation should apply for royal charter status.
Does that idea appeal to the minister?
Michael Russell: I do not think that we have
given that much consideration. Were it to come
forward as a proposal, no doubt we would
consider it. Perhaps Nikki Brown can give a view
on that.
Nikki Brown: The Government’s view has been
that it is important to give creative Scotland a
statutory footing through the democratic process.
Forming it by royal charter would not have done
that.
Michael Russell: So there we are. Democracy
wins out.
Ken Macintosh: I have two final questions. We
are getting there.
The Convener: Please keep them short, Mr
Macintosh. The minister has been with us for more
than an hour and I am keen for this session to end
no later than 11.30.
Ken Macintosh: In his introductory remarks, the
minister spoke at length about the order-making
powers. Why does he think that bodies such as
the RSE are so concerned about the power that
the bill gives the minister to intervene?
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We are taking a great deal of care to scrutinise
the primary legislation that sets up creative
Scotland. The Government has changed creative
Scotland’s remit since the previous bill last year.
On the face of it, the changes might be seen as
quite minor. They are certainly intended to

Ken Macintosh: I hope that it is a positive note.
The minister is aware of the concerns that the bill
does not address tainted cultural objects, but I
believe that he might be able to reassure the
committee that the Government will address the
issue.

“improve the exercise of public functions”,

Michael Russell: Yes—let us end on a positive
note, although that might be the first time that
tainted cultural objects have been called positive.
There is a need to consider tainted cultural
objects, although I have not yet decided whether
there is a need for legislation. We have cooperated quickly where possible, through a
legislative consent motion on Nazi-looted art
objects. However, that applied only to a limited
number of objects and in a certain circumstance,
which was in relation to the national collections.
There are many other wider issues to do with
tainted objects. I want to address them seriously
and I am considering possibilities for doing so. I
would welcome input from interested individuals,
as many of your constituents and many others will
be. The issue ranges very widely.

but they have been through public scrutiny and full
parliamentary scrutiny. Does the minister not
recognise that, having taken time to get creative
Scotland right, we do not want to give him—or
future ministers who might not be as caring as Mr
Russell—the power to change or amend the body
at ministerial discretion?
Michael Russell: You asked me two questions,
Mr Macintosh. Let me answer both. First, I have
no idea what is in the mind of the Royal Society of
Edinburgh. It is impossible to say. I am not a fellow
of the RSE—and nor are you—so I cannot tell you
why it is concerned about the matter. What I can
do is repeat the assurances that I have given you.
Let me repeat them for the purpose of the record.
I can assure you that the order-making power in
section 10 would allow ministers to bring forward
proposals only for the purpose of improving the
exercise of public functions. The powers are
subject to stringent statutory safeguards and any
proposals must be proportionate to the policy
objective. They cannot remove any necessary
protection in existing legislation, and new or
modified functions must be consistent with the
general objects or purpose of the body in question.
The order-making power cannot be used to
remove any necessary protection from an
organisation, unless equivalent or similar
protections are put in place.
I had two and a half more paragraphs on that
issue in my opening statement. I am happy to
repeat them, but I suspect that the convener does
not want me to do so. I was absolutely clear with
the committee in my opening statement that I
believe that the order-making powers as defined in
the bill are in no sense a threat to any of the things
that Mr Macintosh mentioned. I addressed the
issue not only in the general, but in the particular,
with regard to the national galleries and museums.
Mr Macintosh and I seem to be locked in a
situation in which he repeats parts of the
evidence—I cannot say whether that is selectively
or out of sequence—and I repeat the answers. We
can do that for another four minutes, or perhaps
we can just accept that we have reached the stage
at which, not for the first time, he and I do not
agree.
Ken Macintosh: Let us end on a more positive
note, with something on which I hope we will
agree.
Kenneth Gibson: That will be a first.
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The Convener: I thank the minister for attending
and for answering our questions. I am sure that
this is the start of a positive engagement, but I am
equally sure that you would have been somewhat
disappointed if you had not had some tenacious
questioning. I know that you always like to
respond to such opportunities.
Michael Russell: I am grateful for the
opportunity. I have enjoyed the experience.
Having been on a committee with Mr Macintosh,
shall we say, I was expecting it.

Written evidence received by the Health and Sport Committee
Information Commissioner
Children 1st
Scottish Association for Mental Health
Age Concern and Help the Aged in Scotland
British Medical Association Scotland
Community Care Providers Scotland
Convention of Scottish Local Authorities (COSLA)
Quarriers
South Lanarkshire Council
Association of Directors of Social Work
British Dental Association
Care Commission
Falkirk Council
Involving People Group
Mental Welfare Commission for Scotland
NHS Forth Valley
NHS Greater Glasgow and Clyde
NHS Quality Improvement Scotland
Royal College of Nursing Scotland
Scotland Patients Association
Scottish Government
Scottish Health Council
Scottish Independent Hospitals Association
Social Work Inspection Agency
UNISON
Consumer Focus Scotland
NHS Tayside
Scottish Care
Which
Royal College of General Practitioners Scotland
Scottish Borders Council
Additional correspondence received:
Sir Grahame Teasdale, NHS Quality Improvement Scotland - 17 September 2009
Dr Jean Turner, Scotland Patients Association - 21 September 2009
David Wiseman, Care Commission - 22 September 2009
Andrew Wilkinson, Social Work Inspection Agency - 23 September 2009
Dr Ken Lawton, RCGP Scotland, and Dr Brian Keighley, BMA Scotland - 29
September 2009


1271

Public Services Reform (Scotland) Bill
Information Commissioner’s Office
1. The Information Commissioner’s Office (ICO) welcomes the opportunity to
respond to the Health & Sport Committee’s call for evidence in
consideration of the general principles of the Public Services Reform
(Scotland) Bill 2009 (the Bill). As the regulator for the Data Protection Act
1998 (DPA), the ICO has a particular interest in matters of the privacy of
personal information. The comments in this response are therefore limited
to those proposals within the Bill which have the potential to impact upon
the privacy of individuals.
2. In its call for evidence, the Health & Sport Committee poses specific
questions to facilitate its deliberations in reviewing the general principles of
the Bill, namely:
Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?
Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent healthcare services and
the NHS in Scotland?
3. The ICO has also responded to the Finance Committee’s call for evidence,
focussing on the Crerar Review’s principles of proportionality,
transparency and accountability, which speak to the matter of scrutiny. It is
the ICO’s intention, therefore, to concentrate its response only on the first
of the Health & Sport Committee’s specific questions within the same
context. In this way, the ICO believes that its submission will highlight
important considerations for the Committee to assist in its deliberations.
4. The ICO understands that the Bill effectively consolidates existing
legislation in respect of the inspection of social work services, providers of
care services and joint inspections, given it repeals the Joint Inspections of
Children’s Services and Inspection of Social Work Services (Scotland) Act
2006 (the 2006 Act) and the inspection provisions of the Regulation of
Care (Scotland) Act 2001 (the 2001 Act).
5. The ICO has concerns with some of the inspection proposals outlined in
parts four, five and six of the Bill, specifically sections 47, 90 (10N) and 97.
Each of these sections provides for secondary legislation in the form of
Regulations by Scottish Ministers to make further provision in respect of
matters pertaining to inspections. The ICO is disappointed to note that the
proposed provisions regarding inspection follow those in the 2006 Act
rather than those in the 2001 Act, the latter requiring the individual’s
consent prior to accessing health records and/or conducting physical
examinations.
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6. During the passage of the 2006 Act, the ICO urged caution when
considering the use of sensitive personal data without patient consent and
was disappointed that it was enacted without this safeguard. The ICO
believes that to maintain the unrestricted access, perhaps even where
duties of professional confidence exist, runs contrary to the principle of
proportionality in that the current provisions in the Bill will allow inspections
access to sensitive personal information without the need to seek the
individual’s explicit consent.
7. The ICO believes that this is a disproportionate measure which runs
contrary to the requirement for proportionality which is central to the
provisions of the Data Protection Act 1998 and that it may be challenged
under Article 8 of the ECHR. The ICO accepts that there may be
situations which merit access or examination in the absence of consent but
these should be in exceptional circumstances rather than being the norm.
Consent may not be necessary where a relatively rudimentary inspection
of records is being undertaken as part of a quality assurance exercise
considering management systems but it should normally be sought
whenever a more detailed examination is required (for example, when the
inspection teams wish to speak to, or access health information relating to,
any individual).
8. Also in respect of proportionality, the ICO has serious concerns about the
potentially unlimited powers proposed regarding the seizure and removal
of anything found during the course of inspection as set out in sections
47(2)(c), 90 (10N(3)(c)) and 97(2)(a). First and foremost, so far as
personal information is concerned these powers should be limited only to
material which is relevant to the inspection being undertaken. Secondly,
the ICO believes that the 2001 Act provides a much more proportionate
response by allowing the use of such powers only where there are
reasonable grounds to believe that the material in question may be
evidence of a failure to comply with the legislation.
9. With regard to the principles of transparency and accountability, the ICO
made representations during the consultation on the 2006 Act regarding
participation in inspection. Specifically, this concerned access to records
by persons or bodies not listed in those prescribed on the face of the Bill.
The concern was that the lack of detail could lead to unfair processing in
terms of the DPA and that the numbers of bodies having access to the
records during any single inspection may become excessive and, thereby,
run contrary to the principles of transparency and accountability. The ICO
is pleased to note that section 96 of the Bill while making similar
provisions, does so in a much more prescriptive manner and on a need-toknow basis.
10. The ICO is also pleased to note the assurance on the face of the Bill at
sections 45(4) and 90 (10K(4)&(5)), that the use of information gleaned
from the inspection process is to be restricted in terms akin to the
provisions of the DPA. The lack of such assurance was one of the major
concerns the ICO raised in respect of the 2006 Act, so it is especially
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welcome in this Bill and will help to facilitate better accountability regarding
potentially sensitive disclosures of personal information.
11. However, the ICO has serious concerns regarding the maintenance of
confidentiality as a consequence of the lack of detail in respect of sections
47(2)(h), 90(10N(3)(h)) and 97(2)(f). These provisions appear to enable
extremely wide-ranging disclosure of information relating to inspections to
a person prescribed which will be defined via secondary legislation. In
terms of transparency and accountability, the sections outlined at point 11
above provide for this in relation to authorised persons only, while those
deemed to be a person prescribed do not appear to be subject to these
requirements.
12. In general, the ICO is concerned at the extent of secondary legislation
which the Bill currently requires. This means that most of the detail in
respect of the implementation of the provisions cannot be scrutinised at
this time. There are questions therefore over the extent to which the Bill as
it stands conforms to the principles of transparency and accountability. The
ICO has concerns that the ability to scrutinise the provisions in a robust
manner is undermined as a result.
In summary:
13. The ICO believes that the current provisions in respect of the
accessing, sharing and disclosure of personal information, as well as
those permitting physical or mental examination, run contrary to the
principle of proportionality. The ICO believes that a more
proportionate provision would be created with the requirement to
seek the consent of the individual concerned included on the face of
the Bill.
14. The ICO believes that the current provisions in respect of seizure and
removal of material run contrary to the principle of proportionality.
The ICO believes that a more proportionate provision would be
created if the powers were qualified with the requirement for there to
be reasonable grounds.
15. The ICO believes that the lack of detail on the face of the Bill in
respect of the definition of a person prescribed and the extent of
disclosure thereto, runs contrary to the principles of transparency
and accountability. The ICO believes that a more accountable
provision would be created if the person prescribed was included in
section 96 of the Bill.
16. The ICO believes that the extent of secondary legislation currently
required throughout the Bill runs contrary to the principles of
transparency and accountability in relation to the proper scrutiny of
the proposed provisions. The ICO believes that a more transparent
and accountable process would be to include more detail on the face
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of the Bill and publish the draft secondary legislation along with the
Bill.
Ken Macdonald
Assistant Commissioner (Scotland)
(UK) Information Commissioner's Office
7th August 2009
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Public Services Reform (Scotland) Bill
Children 1st
1. Comments on the general principles of the Bill
The main purpose of the Bill is to—
“help simplify and improve the landscape of Scottish public bodies, to
deliver more effective, co-ordinated government that can better achieve
its core functions for the benefit of the people of Scotland.”
CHILDREN 1ST welcomes the Scottish Government’s aims to seek ways “to
deliver more effective and coordinated government that can better achieve its
core functions for the benefit of the people of Scotland”. We also support the
policy objectives of this Bill to explore opportunities for public bodies’
improvement along with possible areas where simplification measures might
help to realise those aims.
CHILDREN 1ST does not, however, feel that the objectives of simplifying and
improving are necessarily complimentary. Regarding the proposals brought
forward in Parts 4 and 5 of this Bill, we are concerned that the pursuit of these
policy objectives has instead resulted in a hastily manufactured merger of two
new bodies rather than an effective realisation of both these objectives.
CHILDREN 1ST is additionally concerned that the policy objectives to simplify
and improve may be designed to operate, at least at times, at cross purposes
with one another as a result of proposals introduced in Part 2, sections 20-21
of the Bill, pertaining to the Government’s order-making powers. As an
organisation that aims to promote and defend the best interests of Scotland’s
children, we cannot agree that any moves to limit consultation opportunities
with affected stakeholders can result in meaningful public service
improvements, from a stakeholder perspective.
2. Comments on the establishment of SCSWIS and HIS
CHILDREN 1ST views the creation of these two new scrutiny bodies as a
potential and welcome opportunity to reassert the importance of placing
service users’ voices and experiences at the heart of any quality assurance
system. This is something CHILDREN 1ST strives to do throughout our work
on a daily basis.
From a child care and protection perspective, CHILDREN 1ST believes that
the proposals in Parts 4 and 5 of this Bill represent a positive and welcome
opportunity to reduce inspecting activity and increase reliance on selfevaluation backed up by proportionate inspecting as described by the new
phase of HMIE Inspections. CHILDREN 1ST is pleased to note that the Bill
proposes to remove some of the barriers to joint inspection and operation
making it easier for all scrutiny bodies to cooperate and work together to
inspect integrated services. We support the intended aim of this legislation to
establish new scrutiny bodies that are more flexible, with powers to develop
and publish standards and outcomes which will be instrumental toward this
end. We also hope that the new bodies will build on the beneficial
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arrangements that the existing bodies currently have in place for involving
service users and carers in their work.
CHILDREN 1ST has some concern regarding the amount of cohesion and
integration provisioned for in the creation of SCSWIS and HIS. Our concern is
that rather than creating a cohesive system of scrutiny, the Bill’s proposals
may merely have succeeded to combine together the existing functions of the
different social care and healthcare bodies without taking sufficient care to
ensure complete and effective integration of the bodies’ respective systems
and processes. For example, complaints can still be made about care
services and about SCSWIS itself, however, not about any other part of the
system. Another example is that enforcement powers are available to
SCSWIS in respect of care services, but not to any other part of the system,
which reflects the existing situation within the Care Commission and SWIA. As
a result of the insufficient cohesion and integration provisioned for in the
creation of SCSWIS and HIS, CHILDREN 1ST is left to conclude that Parts 4
and 5 of the Bill represent more of a missed opportunity than a plausible
realisation of the Crerar Review’s five guiding principles.
CHILDREN 1ST is also concerned that the Bill has not taken the opportunity to
expand the new bodies’ authority or remit to other areas of identified concern.
For example SCSWIS and HIS will have no clout in promoting good practice
or indeed insisting on improvements in commissioning and procurement
processes even where these adversely affect service users.
Other CHILDREN 1ST recommendations regarding the establishment of
SCSWIS and HIS include the following:
•

•

•
•
•

CHILDREN 1ST is concerned that the proposals regarding how
inspections ought to be carried forward may risk becoming overly
preoccupied with “process”. Instead, these proposals could be
strengthened with an increased emphasis on “outcomes”.
CHILDREN 1ST would welcome assurances that the new SCSWIS will
be more effective than the old bodies in terms of how relevant they
were to normal business and how supportive and sympathetic they
were in approach to their task.
CHILDREN 1ST is concerned that the Bill does not extend the 'duty to
co-operate' to local authorities, which would in turn reduce the burden
of scrutiny.
CHILDREN 1ST acknowledges that the efficacy of the new
arrangements will depend on how quickly the staff can adjust to their
new joint responsibilities.
CHILDREN 1ST would welcome further clarification on the noted
absence of any reference to the national care standards in Parts 4 and
5 of this Bill.

Rachel Brubaker
Policy and Information Officer
Children 1st
11th August 2009
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Public Services Reform (Scotland) Bill
Scottish Association for Mental Health
1. SAMH
SAMH is Scotland’s leading mental health charity and is dedicated to mental
health and wellbeing for all. SAMH provides both direct services and an
independent voice on all matters of relevance to people with mental health and
related problems.
SAMH has over 80 services throughout Scotland which address a range of
individual needs. Our services support people who have experience of mental
health problems and other forms of social exclusion including homelessness and
addictions.
SAMH promotes the development of legislation, policy and practice that is based
on the real life experiences of people with mental health and related problems
and respects their human rights.
2. GENERAL COMMENTS
SAMH welcomes moves to help simplify and improve the landscape of Scottish
public bodies. However, the Public Services Reform Bill also presents risks and
challenges which must be addressed.
Initial decisions to take the functions of The Mental Welfare Commission (MWC)
into the Bill have at this stage been removed. SAMH understands that the
intention is to bring forward proposals in relation to the MWC at Stage 2. At this
stage we would reiterate that the MWC is not a scrutiny body, it is an
independent rights-based body set up to safeguard the interests of individuals
with mental health problems. It is essential that this independence is not
compromised and SAMH would oppose moves resulting in any diminution of the
MWC’s purpose or function.
The implementation of this Bill could enable common approaches to standards
and assessment across all healthcare services. However, consideration must be
given as to what these standards and assessments might entail and how we can
best ensure that those using services are placed at the heart of any changes
which affect them.
3. SPECIFIC COMMENTS
1) Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?
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The establishment of new improvement and scrutiny bodies is intended to
provide a stronger emphasis on achieving better outcomes, as well as supporting
service improvement by enabling integrated scrutiny. SAMH believes that there
is a clear need to ensure consistency in the scrutiny of social care, social work,
and healthcare services, across the public, private and voluntary sectors.
SAMH fully supports the stated guiding principles for external scrutiny; public
focus, independence, proportionality, transparency and accountability. It is
important that scrutiny bodies work together to support improvement and that the
skills and expertise existing in the current bodies is brought together, not
duplicated, diluted or lost.
Current scrutiny processes often rely too heavily on measuring input-based
compliance and the views of professional staff; as opposed to the views of
people who are actually using services and progress in achieving the outcomes
that are important to them. This Bill states a clear intention to focus on better
outcomes for individual service users, their carers and families. SAMH believes
that consideration needs to given as to what is meant by ‘better outcomes’; this is
something which must be agreed collaboratively between providers, scrutiny
bodies and people who use services.
SAMH believes that the needs and views of service users should be placed firmly
at the heart of any changes involving public services. We would like to see a
situation where service users are empowered to determine their own needs and
‘outcomes’ and where providers are able to respond appropriately with
innovatively designed services.
Traditionally, the people who use health related services have often been ‘done
to’ and their views and rights have either not been considered, or asked for and
then ignored. Many have been treated with a lack of dignity and respect,
including not being told their diagnosis, and have not been given adequate
information about the treatments, services and support they receive. Service
users must be fully involved, so far as they are able to be, in all aspects of their
assessment, care, treatment and support. They should also be provided with the
information and support necessary to enable them to participate fully.
SAMH welcomes the proposed duty of ‘user focus’, requiring bodies to make
arrangements to secure and demonstrate continuous improvement in ‘user focus’
in their work. This duty could help embed a culture of ‘user focus’ within provider
organisations and promote consistent approaches across the public sector.
There are currently a number of theories underpinning service user involvement.
Official guidance in this area has traditionally treated service users more as
consumers of services rather than active citizens; this may be particularly true of
public services. The voluntary sector has a long history of considering the needs
of service users when planning and delivering services and seeing them as
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individuals with rights. SAMH believes that the public sector should seek to proactively engage with voluntary organisations in taking this crucial area forward.
In order to support continuous improvement the new bodies should actively seek
to promote effective partnerships, and consider ways to improve communication
between the sectors. This would go far in ensuring public focus, independence,
proportionality, transparency and accountability. Improving consultation and
communication should be a key component of this Bill.
The Bill states that Scottish Ministers are being given the power to modify key
definitions including the category of services (e.g. care home, housing support).
While SAMH aggress that this should mean any future changes in this area can
be introduced quickly and flexibly, we would still expect an extensive consultation
process to be carried out with providers, service users, etc.
SAMH also has concerns that current resource constraints and other drivers for
public service reform are creating a situation whereby personalised support is
being afforded increasingly less priority.
As a service provider, SAMH is subject to a range of assessment and scrutiny
processes. The voluntary sector fully recognises that receipt of public funds
carries with it responsibilities to the funding body and to the public.
Any
legislation which streamlines scrutiny (without having an adverse effect on the
quality of service provision) and prevents duplication for providers is welcome.
However, there should be greater clarity as to what a quality service consists of.
If greater weight is placed on pre-specified input standards than personalised
services and outcomes, we risk stifling the capacity of the voluntary sector to
innovate and place people at the heart of the services they use.
This would also be a good opportunity to create a central repository of core
information for each provider that regulators, local authorities and other
government bodies can access. This would prevent multiple requests for the
same - or very similar - information, which can be a considerable drain on
providers’ resources.
The Bill also states that persons seeking to provide a care service must apply to
the new body, Social Care and Social Work Improvement Scotland (SCSWIS) for
registration of the service. SAMH believes that this must be done through a
simple transfer, or transition process, in order to minimise the burden on
providers who already have multiple registrations.
SCSWIS and Health Improvement Scotland (HIS) will be required to establish
suitable procedures for dealing with any complaints made to it about regulated
services by service users, their relatives or advocates or staff. The perceived
independence of the Care Commission was important in assuring those wishing
to raise a complaint that there was no conflict of interest between their rights
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being upheld and the demands of being part of any statutory body. It should be
made absolutely clear how complaints will be dealt with and by whom. Steps
should be taken to ensure that service users and carers are able to access the
complaints system and have confidence that they will be treated fairly.
A further point is that, regardless of any decisions taken in respect of the MWC,
where SCSWIS and HIS are involved with mental health services, they must take
full responsibility for this aspect of their role, and not see it as a function
somehow outwith their remit. Both SCSWIS and HIS must possess the
necessary knowledge and expertise to perform this function to the highest
possible standard.
2) Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent healthcare services and the
NHS in Scotland?
The Bill seeks to bring together bodies with similar skills, expertise and
processes in order to create a government which is better able to achieve its core
functions.
In the development and delivery of publicly-funded services,
government along with voluntary and community sectors have distinct but
complementary roles.
There is added value in working in partnership to common aims and objectives
and, while the public and voluntary sector have different forms of accountability
and are answerable to a range of stakeholders, common to both is the need for
integrity, objectivity, accountability, openness and honesty.
The Concordat and the subsequent development of Single Outcome Agreements
means that that local authorities now have much greater autonomy in funding
voluntary organisations. SAMH’s contribution to publicly-funded services is
predominantly facilitated through the commissioning process. However, there is
a gap between central government policy and the reality of the funding situation,
particularly in respect of funding by local authorities and the NHS.
Few charities are able to obtain full cost recovery whilst grant giving charities
seek to fund ‘additional’ provision as opposed to ‘basic’ services; which they feel
should be the responsibility of the State.
SAMH has serious concerns about the sustainability of charities subsidising
public services, and the impact of this on the services concerned as well as on
the voluntary sector as a whole. Charities and other voluntary organisations
may be using up reserves in order to bridge funding gaps in public service
delivery, which is unsustainable and potentially harmful in the long term.
The distinctive skills, expertise and experience of the voluntary sector risks being
lost through contracting with public authorities which can be inflexible, with
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bureaucratic commissioning processes and unrealistic service specifications.
There can also be a clash of cultures and misunderstanding between the public
and voluntary sectors, and there remains a need to educate public sector staff
about the nature and role of the voluntary sector.
The voluntary sector is an essential component of any society which aims to be
truly democratically and socially inclusive. Voluntary organisations make a major
contribution to ensuring the meaningful involvement of service users in the
design and delivery of services, provide advice and information and act as
advocates for people who have no voice. It is absolutely essential that the
voluntary sector’s involvement in public service delivery be driven by their
mission and not by funding opportunities or government policy.
The extent to which this Bill brings improvements to the independent healthcare
services in Scotland will depend largely on whether the concerns raised above
are afforded due consideration in relation to the Bill, and meaningfully addressed.
4) CONCLUDING COMMENTS
If the proposals in this Bill are implemented correctly, and the wider issues are
addressed, then it could go far in harmonising activities, avoiding duplication, and
ensuring co-operation and greater efficiency in the delivery of public services.
In order for this Bill to meet its objectives, those using services as well as
providers across all sectors must have the opportunity to influence the design
and commissioning of services, engaging in positive dialogue with
commissioners, procurers and regulators at an early stage.
It is essential that the needs and views of the beneficiaries of the voluntary sector
remain at the heart of what it does, and that the skills and expertise of the
voluntary sector can be used across all sectors in the delivery of services.
Aidan Collins
Influence and Change Officer
Scottish Association for Mental Health
11th August 2009
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Public Services Reform (Scotland) Bill
Age Concern and Help the Aged in Scotland
Age Concern Scotland and Help the Aged in Scotland took an historic
decision to join together to create a new charity from April 1st 2009. The new
charity will strive to represent all of Scotland's older people and provide a
united voice.
The new charity has a new vision:
"A Scotland and a world where older people flourish as valued and equal
citizens"
And a new mission:
"To help all older people present a strong and effective voice and to reduce
the challenges for those facing serious and multiple disadvantages as they
grow older"
The most important of our new values will be:
"We will place older people's wellbeing, voices and experiences at the centre
of all we do"
The main priorities for the new charity will be to:
•
•
•
•

•
•

Provide support, development and engagement opportunities for older
people's member groups and potential member groups
Provide and support opportunities for older people's groups and
member groups to participate in the wider work of Age Concern and
Help the Aged in Scotland
Provide relevant high quality information direct to older people and to
organisations providing
Be the knowledge based authoritative source for social and public
policy on issues affecting older people and to campaign with and for
older people to reduce inequalities and disadvantage in Scotland and
internationally.
Build and sustain research and policy development links with academic
institutions, research centres and networks to become a focal point for
knowledge transfer on older people's issues and population ageing.
Support the development of an international dimension to the charity's
work in Scotland, including stronger relationships with Help Age
International.

Introductory Comments
Age Concern and Help the Aged in Scotland notes that the stated purpose of
the Scottish Governments Public Services Reform (Scotland) Bill is to:
•

to streamline decision making and improve transparency;
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•
•
•

to bring together bodies with similar skills, expertise and processes;
to stop activity that no longer contributes to the public purpose; and
to apply tough tests to the creation of any new bodies.

With regards to the Bill, Age Concern and Help the Aged in Scotland is
primarily concerned with those elements that relate to the health and
wellbeing of older people. We believe that regulation and inspection are vital
to the continued protection and health and wellbeing of Scotland older
population.
Any changes to the current regulation and inspection regime must have, at its
heart, the ambition to improve the regulation and inspection of services
provided to older people. We have therefore limited our response to Parts 4
and 5 of the Bill.
Part 4:

Social Care and Social Work: Scrutiny and Improvement

Age Concern and Help the Aged in Scotland agree with the position set out in
the independent Crerar Review that stated the five guiding principles for
external scrutiny should be public focus, independence, proportionality,
transparency and accountability.
The establishment of the Social Care and Social Work Improvement Scotland
(SCSWIS) will, if established properly, lead to a more cohesive scrutiny
system in Scotland. Amongst older people there is a level of confusion about
the current role of The Scottish Commission for the Regulation of Care (Care
Commission) compared to that of the Social Work Inspection Agency (SWIA).
Older people may feel that they are in receipt of services that are provided by
their local authority Social Work department but are in fact delivered by an
external agency. Where there are problems with the service being provided
older people can become confused as to where to complain. A single body
would be less confusing.
We agree that SCSWIS should be a Non-departmental Public Body as the
work this body will undertake is important needs to be independent from
Government to ensure that it is able to examine all areas of social care being
delivered to older people.
With regard to the standards and outcomes (Section 40) for care and social
work services we feel it is important that the Bill makes it explicit that Scottish
Ministers should consult the users of care and social work services as well as
other persons and organisations that they consider appropriate.
Section 40 subsection (7) notes that Scottish Ministers may make different
provisions for care services and social work services. We believe that there
may be a need for this but that at all times older people in receipt of services,
be it from a local authority Social Work department or an external agency,
should benefit from the same standards and outcomes regardless of who is
providing the service.
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We disagree that the Scottish Government be able to delegate the preparation
and publication of standards and outcomes to SCSWIS. The standards and
outcomes for the care of older people should not be set by the body designed
to inspect them. On one level this removes a level of democratic
accountability and on another could create a conflict of interest within the new
body. For example, it may only set standards to a level it knows it can inspect
to.
Section 41 Subsection (3) (b) seems to exclude the users of social services.
We strongly oppose this measure and feel that users of social services should
be able to receive advice from SCSWIS.
Age Concern and Help the Aged in Scotland are concerned that Scottish
Ministers are able to set a timetable for social work services, no such power is
outlined for care services. Care services need to be inspected on a regular
basis and the timetable for inspections should not be left to the discretion of
the SCSWIS.
SCSWIS should also be required publish the professional standards required
for a person to become an authorised person.
Age Concern and Help the Aged in Scotland feel that, like standards and
outcomes, when regulations are being drafted, older people and service users
should be consulted.
Age Concern and Help the Aged in Scotland believes that care services
should, like for local authorises in Section 52, there needs to be stated
process and timescale for improvement set out it legislation. Current notices
for improvement can, in effect, last for periods of over a year which is
unacceptable. Given that one of the objectives of establishing SCSWIS is to
improve transparency, it would be counterproductive to have two different
Improvement Notice systems.
Part 5: Health Care: Scrutiny and Improvement
The roles of both NHS Quality Improvement Scotland and the role of the Care
Commission in regulating independent healthcare are less understood by
older people in Scotland so the creation of Health Improvement Scotland
(HIS) will have less of a direct and immediate impact that the creation of
SCSWIS. However, older people in Scotland will be keen that HIS has a quick
and positive impact on the quality of healthcare in Scotland.
Age Concern and Help the Aged in Scotland would have preferred that the
inspection function of HIS be more clearly delineated from the other aspects
of its duties. As things stand it is possible for HIS to inspect its own activities.
For example, Section 90 Subsection (10C) (Part (1) (a) states that HIS has a
role in supporting the quality of healthcare provided yet HIS will be
responsible for inspecting the effectiveness of that support. It is important that
any inspection regime be transparent and free from any potential conflict of
interest.
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Section 90 Subsection (10C) (Part (3) (e)) seems to exclude the users of
health services. We strongly oppose this measure and feel that users of
health services should be able to receive advice from HIS.
For the same reasons set out in relation to SCSWIS, we disagree that
Scottish Government can delegate its responsibility for setting standards and
outcomes for HIS to HIS itself. Again, a potential conflict of interest could arise
as could the problem of democratic accountability in relation the setting of
standards and outcomes. HIS should also be required publish the professional
standards required for a person to become an authorised person.
Douglas McLellan
Policy Advisor
Age Concern and Help the Aged in Scotland
13th August 2009
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Public Services Reform (Scotland) Bill
British Medical Association Scotland
BMA Scotland is grateful for the opportunity to comment on the Public
Services Reform (Scotland) Bill. This Bill is very broad in nature, seeking to
address a number of important themes. In this response we will focus our
comments on Parts 4 and 5 only. The BMA has significant concerns on Part 6
of the Bill, on the issue of joint inspections and these are detailed in our
separate response to the Education and Lifelong Learning Committee. A
copy of this submission is attached below for the committee’s information.
The BMA supports the attempt to promote and improve high quality services
and welcomes attempts to protect and enhance the safety and wellbeing of
people who use the services in both the NHS and independent healthcare
sectors.
Part 4 - Social Care and Social Work Improvement Scotland
Part 4 establishes Social Care and Social Work Improvement Scotland which
will regulate care services and inspect social work services.
BMA Scotland does not have any concerns about bringing together the
existing functions of the Social Work Inspection Agency and the Care
Commission in relation to the regulation of registered care services.
Facilitating the transfer from HMIE of the function of inspection of services for
the protection of children and the integration of children’s services should also
not detrimentally affect services. The BMA has, however, significant concerns
on the issue of joint inspection section of the Bill and these are detailed in our
separate response to the Education and Lifelong Learning Committee.
Part 5 – Healthcare Improvement Scotland
Part 5 establishes Healthcare Improvement Scotland with scrutiny and other
functions in relation to services provided under the National Health Service
and independent health care services. This will become the national body for
the improvement and scrutiny of all registered independent health care and
the NHS in Scotland.
BMA Scotland welcomes attempts to improve patient care by bringing
together the provisions of advice, guidance, support improvement and
assessment, monitoring and reporting for both NHS and independent
healthcare services. As high quality patient care should be the fundamental
aim for both the NHS and the independent healthcare sector, it makes sense
to have both regulated by the same organisation as standards should be the
same in both settings.
HIS will replace NHS QIS and take over the regulation of independent
healthcare, which is currently the responsibility of the Care Commission. The
new organisation will inspect the healthcare environment regimes and provide
advice and guidance on effective clinical practice. The aim of NHS QIS is to
improve patient care and we believe that this new organisation, HIS, will
continue with this core aim.
HIS will provide a license for independent healthcare providers and will take
enforcement action where necessary standards are not achieved. It is hoped
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that this will result in maintaining high quality care and improvements in
patient safety. We look forward to scrutinising detailed regulations regarding
the requirements for successful registration by an independent healthcare
provider and how the registers are maintained.
Scottish Ministers will have the power to prepare and publish standards and
outcomes applicable to services provided by both the NHS and independent
sector. BMA Scotland underlines the need for these standards and outcomes
to be clinically driven and would welcome the opportunity to be involved in the
consultation.
The Bill states that consultation must be undertaken prior to initial publication
and any amendments of the standards and outcomes. BMA Scotland would
like reassurance that any consultation will be wide and undertaken in
partnership with medical practitioners.
In our written response to the Scottish Parliament’s Health Committee
regarding the NHS Reform (Scotland) Bill in 2003, we raised concerns that
bringing the Scottish Health Council under the remit of NHS Quality
Improvement Scotland would remove the element of independence of the
local health council structure. BMA Scotland remains convinced that one of
the strengths of the previous system was its independence.
In conclusion, as with any legislation that allows access to health records,
BMA would like to underline that confidentiality is paramount in preserving
trust between a patient and a doctor.
Furthermore, while this Bill seeks to deal with complaints about independent
health care services, doctors, like dentists, nurses and a number of other
healthcare professionals are also individually accountable to a separate UK
regulatory body, for example the General Medical Council for medical
practitioners. We would hope that any inspection of services would work
alongside these organisations, rather than replicate their work.
Mental Welfare Commission
With regard to the Mental Welfare Commission, BMA Scotland raised
concerns regarding the possible loss of independence of governance during
the consultation process. We understand that following concerns regarding
the potential for loss of the Mental Welfare Commission’s independence, this
will not come under the control of either HIS or SCSWIS and has been
removed from the Bill. Further consultation is currently ongoing. We have
received the consultation and will be responding to that separately.
Martin Woodrow
National Secretary
British Medical Association Scotland
13th August 2009
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Public Services Reform (Scotland) Bill
Community Care Providers Scotland
Community Care Providers Scotland (CCPS) is the national association of
social care and support service providers in the voluntary sector. Its
membership comprises 65 of Scotland’s most substantial service providers,
managing a combined total income of over £1bn and employing over 35,000
staff.
CCPS members provide a wide range of services currently regulated and
inspected by the Care Commission. Thirty-eight per cent of all services
registered with the Care Commission are provided by voluntary organisations.
CCPS plays a representational role on behalf of those organisations with the
commission and is (for example) a member of its External Quality and
Consistency Forum. CCPS has also worked with the Social Work Inspection
Agency (SWIA) particularly in relation to its work on good practice in the
commissioning of social care and support services.
The provisions in the bill to dissolve both the Care Commission and SWIA,
and to create the new scrutiny body SCSWIS (Social Care and Social Work
Improvement Scotland) are therefore of direct and immediate interest to
CCPS and its members. This written evidence will accordingly comment
chiefly on Part 4 of the bill (Social Care and Social Work: Scrutiny and
Improvement) and other parts of the bill that relate directly to it.
Support for the creation of SCSWIS
CCPS welcomes the provisions in the bill at Part 4 to create the new scrutiny
body SCSWIS, which will have oversight both of care and support services
(currently the responsibility of the Care Commission) and of the functions
within public authorities by which those services are commissioned and
procured and the needs of people requiring them assessed (currently the
responsibility of SWIA).
From the very earliest discussions about the regulation of care in the late
1990s, we have consistently advanced the view that these responsibilities
should reside in the same scrutiny body, thus enabling it to take a ‘whole
systems’ view of care and support, and to make any necessary connections
between (for example) the quality of a service, the quality of the
commissioning process related to that service, and the quality of the contract
under which the service operates; and to address shortcomings in any part of
that system. Indeed, during the passage of the Regulation of Care (Scotland)
Act 2001, we worked to amend the legislation to this effect: at that time
however, our efforts met with an almost universally hostile response. We are
pleased that government is now proposing within this bill to create a body
which will have the potential to take precisely this approach.
We also welcome the provision at section 40 that Scottish Ministers may
publish standards and outcomes that will be applicable both to care services
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and, again, to the functions within public authorities by which those services
are commissioned and procured. The committee will be aware that at present,
the national care standards only apply to care services: we support the
development of a system in which both commissioners and providers of
services are assessed and held to account for their performance against a
common and co-ordinated set of measures and standards, and we are
pleased that the bill provides the scope for this to be introduced.
We further welcome the provisions of the bill in Part 6 that relate to user
involvement and user focus. We have long advocated for a scrutiny system
that assesses service quality primarily according to the experience of the
person using that service, rather than to sets of “tick-box” regulations that
relate for example to the fabric of the building in which the service is delivered,
or to particular policies and procedures being in place. The national care
standards, and the recently-introduced gradings system operated by the Care
Commission, have made considerable advances in this respect and we would
anticipate that the bill’s provisions in this regard will further reinforce the
importance of these developments.
Notwithstanding our support for the general thrust of the provisions within the
bill, we have a number of concerns that we would want to raise with the
committee at this stage, as follows.
Differential enforcement powers of SCSWIS
As noted above, CCPS welcomes the bringing together of separate scrutiny
functions within SCSWIS, because the new body will no longer be obliged, as
the Care Commission presently is, to examine care services in isolation from
the other processes that take place as part of an individual’s care “journey”,
such as needs assessment, referral to a service, the commissioning of that
service, and so forth. However, contrary to various statements in the policy
memorandum, the bill does not in itself create a “cohesive scrutiny system”,
since the functions that SCSWIS will assume under the legislation in relation
to care services are regulatory, with enforcement powers; whilst the functions
it will assume in relation to other parts of the system are not regulatory, with
no enforcement powers.
Thus if SCSWIS deems a care service to be of poor quality, it will be able to
take action using the range of powers at its disposal, including for example the
power to issue improvement notices and make specific requirements.
Ultimately, it will have the power to close down the service. If, however,
SCSWIS deems that the commissioning function is of poor quality (or the
functions of needs assessment, care management, and so on) it will have no
such powers available to it.
Thus the bill brings different scrutiny functions under the one roof, but does
not in any way integrate those functions “along the whole of the relevant care
pathways” (Policy Memorandum, para 177). This is a particularly “live” issue
at the moment: the committee will be aware that the Local Government and
Communities Committee is currently holding an inquiry into the poor
standards of care that resulted from a particular approach to service
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commissioning in South Lanarkshire Council: in such a case, SCSWIS would
certainly be able to take significant enforcement action in relation to the
service, but would have no similar powers in relation to the commissioning
authority. It is our view that this is anomalous within a scrutiny system which
government claims to be “cohesive.”
A similar anomaly will arise in relation to Healthcare Improvement Scotland
(HIS), which will assume robust regulatory responsibilities in relation to
independent healthcare providers, with enforcement powers, yet will have no
such powers in relation to NHS facilities. The rationale for this difference in
approach is that a strong, centrally-directed performance management system
is in operation within the NHS, and that therefore enforcements powers on the
part of the scrutiny body are not necessary. This is not the case in relation to
social care and social work services. Neither is the public likely to readily
understand why enforcement powers are to be so differentially applied across
the range of public services.
Limited ability of SCSWIS to respond to complaints
SCSWIS will assume the existing powers of the Care Commission to
investigate complaints about care services, and about its own functions: it will
not, however, have any power to investigate complaints about any other part
of the social work system. The Care Commission has stated on a number of
occasions that many of the complaints it receives are not about the quality of
care services themselves: rather, they relate to the amount of a care service
received (eg. people only receiving 10 hours of support a week, when they
would like more) or to another aspect of their care pathway such as their
community care assessment, or care management review.
The bill does not give SCSWIS any powers to investigate or to respond to
such complaints. Again, we believe that this is anomalous within a scrutiny
system which government claims to be “cohesive”: and again, it is likely to be
a source of considerable confusion to the public if the body which has
oversight of both social care and social work services has the power to handle
complaints about some of those services, but not about others.
This is a further example of the way in which the bill brings together separate
functions within the same body, but does not integrate them.
Omission of local authorities from the duty to co-operate
Part 6 of the bill places a duty on all those bodies listed in Schedule 14 to cooperate, with the intention of “reducing the burdens on local authorities
through the better planning and scheduling of service inspections.”
The committee will be aware that the burden of regulation does not fall
uniquely on local authorities: indeed, local authorities now provide less than
half the total volume of regulated care and support services in Scotland. In
respect of those services provided by voluntary sector and other independent
organisations, the burden of regulation is frequently added to by local
authorities, several of which operate quasi-regulatory processes (such as
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approved provider lists and contract compliance) that closely mirror and in
some cases duplicate Care Commission activity 1 . We made this point
repeatedly during the Crerar review, but it has yet to be coherently
addressed. 2
The matter of co-operation between regulators and local authority
commissioners has become even more pressing in recent months as a result
of the current debate on commissioning and procurement in social care. We
are aware for example that a number of authorities have neither sought nor
consulted Care Commission information about the quality of care services
before or during service re-tendering exercises, with the result in some
instances that service contracts are removed from high-performing providers
and awarded to poorer-performing providers, without the authority taking
account of (or in some cases perhaps even being aware of) the track record of
those providers. If one of the clear remits of the new body is service
“improvement,” this situation cannot be allowed to continue. As noted above,
these matters are already the subject of an ongoing inquiry by the Local
Government and Communities Committee.
We therefore believe that local authorities should be included in the list of
bodies identified at Schedule 14, and made subject to the duty to co-operate.
We also believe that a duty should be placed on local authorities at section
84, to the effect that local authorities must not only ensure that the services
they commission are registered with SCSWIS; they should also have a duty
placed upon them to consult and take account of SCSWIS service inspection
reports and gradings in all service re-tendering exercises.
Registration fees
CCPS has consistently opposed the policy whereby the Care Commission is
financed in part or in full by fees paid by regulated service providers,
particularly where the services in question are themselves financed by the
public purse. We suggest that at a time when efficiency is at a premium, the
“cost-shunting” involved in the onward transmission of public money from
national government to local government, local government to service
provider, and service provider to regulator, represents enormous waste in the
system.
One of the many and varied rationales put forward by government over the
years in defence of registration fees is that they enable registered service
providers to assess the extent to which they get “value for money” from the
regulator. We have always believed this argument to be preposterous, since
failure to register a service with this particular regulator constitutes a criminal
offence: however it becomes even more absurd in the context of a new
1

CCPS gave evidence to the Scottish Parliament Health Committee on this matter in July
2005, as part of its Care Inquiry
2
The Policy Memorandum states at para 233 that we were indeed consulted during the
Crerar review process. The review report made mention of our concerns in this regard, and
the government response undertook to address them: however this has never been done,
and the bill itself now continues to ignore this point.
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scrutiny body with significantly increased functions, only one of which is
service registration.
We would propose that the forthcoming legislation seize the opportunity to
scrap this system, and replace it with central government funding.
The points above are the key issues we would wish to raise with committee at
this stage. There are a number of other matters that committee members may
also wish to consider in relation to the bill, as follows:
•
service definitions: service providers are concerned that the care
service definitions and categories set out in the bill may be too rigid to
accommodate recent and future developments in service design (and
funding). We have suggested to the bill team that the new legislation might
usefully create more flexibility here, and it is our understanding that such
flexibility is available through the ‘order-making powers’ provisions at Part 2 of
the bill. We would be keen to have this confirmed.
•
service-based registration: we further suggested a re-examination of
the relative value of registration by service on the one hand, and registration
or ‘licensing’ by service provider on the other. From the point of view of our
own membership, most of whom provide a significant number of services
across the country, the latter makes much more sense, not least from the
point of view of business efficiency. Again, we understand that there will be
scope to develop this approach without amending the primary legislation, and
confirmation on this point would be welcome.
•
personalisation and self-directed support: committee members may
be aware that at present, a personal assistant employed directly by an
individual to provide care and support is subject to neither service nor
workforce regulation, however an agency providing broadly the same service
to an individual is subject to both. This anomaly is rationalised largely by the
level of control that employer status confers on an individual. As service
providers respond to the agenda around personalisation and self-directed
support, by offering choice and control to individuals which may approach or
indeed be equivalent to that of an employer, this anomaly is likely to become
more problematic. Again, we would welcome confirmation that future
developments in this regard can be reflected in approaches to regulation
without amending the primary legislation.
•
Practical issues concerning transfer of responsibilities to the new
body: at Section 48, the bill states that “a person who seeks to provide a care
service must apply to SCSWIS for registration of the service”. Our members
are working on the assumption that their existing registrations will be
‘passported’ to the new body, and that they will not need to re-apply: once
again, confirmation here would be helpful.
•
Name of the new body: this is a relatively minor point, but it does
occur to us to note that “SCSWIS” is perhaps not the most user-friendly name,
particularly for an organisation that is to be accessible to the public as a route
for complaints. We are also concerned that the name does not entirely
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successfully communicate the importance of the regulatory or ‘watchdog’
functions of the body: there is certainly an improvement agenda to be pursued
in social care and social work, to which this new body will doubtless have
much to contribute, however in our view it is not primarily an improvement
agency, it is a scrutiny body with significant powers relating to regulation and
inspection, and this should be reflected in its name.
Annie Gunner Logan
Director
Community Care Providers Scotland
13th August 2009
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Public Services Reform (Scotland) Bill
Convention of Scottish Local Authorities
The Convention of Scottish Local Authorities (COSLA) welcomes the
opportunity to provide evidence on the Public Services Reform (Scotland) Bill.
Proposals for better, more streamlined scrutiny, and to reduce the burden on
councils, are part of the package of measures agreed within the Concordat
between the Scottish Government and COSLA. We are ambitious about what
can be done to improve the way that scrutiny is conducted, and to ensure that
it delivers real benefits for service users and communities. In answering this
consultation, COSLA has therefore commented on both the specific provisions
of the Bill, and on the wider trajectory of this reform agenda.
Key Points
COSLA believes that at its core, the public sector must be configured in such
a way as to clearly enable better outcomes for communities. We recognise
that external scrutiny will always be needed to provide independent assurance
that services are well managed and fit for purpose, and that they deliver best
value. However, COSLA has long considered the current landscape to be
over-crowded, and argued that this has negatively impacted on the ability of
service providers to focus on delivering efficient and effective public services.
•

•
•

•
•

COSLA welcomes the broad direction of the Public Sector Reform
(Scotland) Bill, and in particular the reduction in the scrutiny landscape
which we believe is a positive step towards our overall aspiration for an
absolute decrease in the volume and burden of scrutiny on councils;
We consider the Bill to be a valuable and constructive endorsement of
more risk-based, proportionate scrutiny which places accountability for
service improvement with the service provider rather than external bodies;
We agree that the arrangements for Health Improvement Scotland and
Social Care and Social Work Improvement Scotland have potential to drive
longer term efficiencies in the costs of scrutiny bodies themselves (for
example, through better shared services and coordination). While this
might in turn reduce opportunity costs for councils by allowing some
resources to be redeployed into service delivery, we are not yet clear
whether this saving will be in the order of magnitude that we expect;
We believe that scrutiny bodies will have a role in supporting service
improvement, but we do not anticipate that these become improvement
agencies in their own right;
We continue to pursue our longer-term ambition to extend reform with a
view to creating a single body responsible for all audit and scrutiny, in line
with the Crerar Report.

The public sector reform agenda needs to be in line with the clear intent of the
Concordat to reduce rather than increase burdens on Local Government, and
support its governance, structure and organisational arrangements. It will be
imperative that the new arrangements articulate fully with Single Outcome
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Agreements, and strengthen rather than diminish local democracy. In this
context it is vital that sound oversight arrangements are in place. COSLA
welcomes the engagement that has already been achieved in the reform of
scrutiny, and expects that a similar level of engagement would be required to
ensure the successful implementation of the Bill in a way in which all
stakeholders can subscribe to.
Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?
Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent healthcare services and the
NHS in Scotland?
It is COSLA’s view that for the benefit of delivering shared, cross-cutting
outcomes, building on and sharing good practice, increasing efficiencies, and
reducing the burden and cost of scrutiny across the public sector equally, all
publicly-funded bodies should eventually come within the orbit of a single
scrutiny agency, in line with the Crerar Review report. COSLA therefore firmly
supports Ministers’ commitment to secure a public sector landscape that is
proportionate, responsive and efficient. We are keen to ensure that this
simplification programme does not stop at merely reducing the number of
bodies by 25%. In particular, COSLA has strongly endorsed the findings of the
Crerar Review, and our expectation was that significant reform would take
place to enable:
-

-

a focus on outcomes rather than processes that reflects the spirit of the
Concordat and Single Outcome Agreements, and places the needs of
service users at its heart;
greater weight to self-assessment and a burden that is proportionate to
perceived risk;
external scrutiny that empowers rather than disempowers elected
members;
a reduction in the overall size and complexity of the scrutiny landscape;
a strategic approach which does not distract local government
managers and staff from delivering better services.

Nonetheless, we accept that the scale of the culture and organisational
changes that this entails will mean that this reform programme will require
development over the longer term.
We therefore support the creation of Social Care and Social Work
Improvement Scotland and Healthcare Improvement Scotland, but as a
transitional arrangement in the drive to reduce the burden of scrutiny. We
would want to emphasise, though, that our preferred interim arrangement
would have been for inspection bodies to focus on children’s and adult
services, rather than splitting them along traditional education and social work
lines. To us this seemed sensible given the prevailing policy direction of
integrating children’s services through getting it right for every child. Under
our proposal, for example, a reformed HMIe could take on the role of
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scrutinising all children’s services e.g. child protection, education and child
health services. A second body would take on adult social care services and
health services. Nonetheless, we support the broad move to establish the two
bodies named above, as it is more important that the scrutiny bodies work
together effectively if they are to deliver truly integrated scrutiny.
However, we are clear that the overall policy objective should remain the
creation of a single body and believe that this Bill is a useful and effective
staging post for this longer term ambition. Rather than an end in itself, we
expect the Bill to increase the momentum for further incremental steps
towards this.
Given that the work to determine the scrutiny mechanisms for these new
bodies has not been completed, we are unable to comment on detailed
implications for local authorities.
Despite that, COSLA believes that
accountability for delivering improvement rests with organisations themselves,
and that self evaluation is the mechanism by which this should happen. We
accept that councils need to demonstrate a robust performance base to
enable this and that this includes a role for scrutiny bodies, but we do not
expect these bodies to take on a significant ‘improvement’ remit which adds
new layers of complexity to the landscape.
It is therefore imperative that the resulting procedures are practical and do not
introduce burdens on councils. We believe that the Bill embodies the essence
of this balance, but implementation will require ongoing engagement to ensure
that an effective balance is struck between providing independent assurance
and enabling local government to take responsibility for continuous
improvement.
In achieving user focus, we are anxious that the challenges of joint working
between scrutiny bodies wedded to specific ways of working are overcome,
and we seek reassurance that there is capacity and expertise to undertake
this in a way that recognises changing policy contexts. For example, the
move towards personalised care arrangements will mean that regulation and
inspection cannot only focus on the main types of care services (in the
manner of Care Commission) and that systematic inspections (in the manner
of SWIA) will need to place more emphasis on feedback from users. Scrutiny
must support not impede improvement agendas such as better
personalisation.
Given the work required to develop this, COSLA recommends that detailed
discussions are held between COSLA, SCSWI, HIS, Audit Scotland,
consumer representatives and Scottish Government to identify the most
effective way to proceed.
COSLA expects the new Health Improvement Scotland and Social Care and
Social Work Inspectorate to accord with the overall commitment to reduce the
cost of scrutiny, although we acknowledge that there will be some costs
associated with the transition arrangements. Although no specific evidence
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of the projected savings for local government is provided, better coordination
and planning of scrutiny is also to be welcomed in this respect.
However, the cost of delivering scrutiny does not reflect the very real costs of
compliance. We believe that COSLA can work productively with the Scottish
Government to fully deliver our mutual aspiration to develop a robust self
improvement culture in local government, as the route to a significant
reduction in the volume of scrutiny, the number of scrutiny bodies, and for
there to be a more coordinated and cohesive approach to scrutiny within the
new landscape. With councils under extreme pressure to maintain services,
we do not believe that developing scrutiny bodies should be at the expense of
resources that could be used for service delivery. Rather, we expect the Bill
to deliver significant cost and productivity savings.
Conclusion
COSLA therefore supports the overall policy objectives of the Bill to simplify
and improve the current landscape as a route to more effective and
coordinated government. We regard this to be a positive step towards
delivering our overall aspiration for an absolute and sizeable reduction in the
volume and burden of scrutiny on councils but believe that this positive
direction of travel needs to be sustained beyond the specific provisions of the
Bill in order to fully realise the long term benefits that are possible for
communities.
Adam Stewart
Policy Manager
Convention of Scottish Local Authorities
13th August 2009
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Public Services Reform (Scotland) Bill
Quarriers
Thank you for giving Quarriers the opportunity to respond to this call for
evidence. Quarriers is a Scottish-based charity providing practical care and
support for children and adults with disabilities, children and families,
homeless young people, people with epilepsy, and carers. Through more than
120 projects in Scotland and south west England, we challenge inequality of
opportunity and choice, to bring about positive change in people’s lives.
Our response is focused on those parts of the Bill that have most relevance to
our work, which is limited, in the main, to Parts 4 and 5.
The two new scrutiny bodies – SCSWIS and HIS
We broadly support the aims of the Bill, to streamline and simplify the
arrangements for scrutinising social care, social work and healthcare services
across Scotland. In our opinion, the Bill will go some way toward achieving
this, but a more effective approach might have been to incorporate the
functions of NHS QIS, together with those of the Care Commission and
SWIA, into one single new body, instead of creating yet another scrutiny body
with responsibility for health services - HIS. Whilst we appreciate the
explanation that the current differences in ethos and working practices
between these 3 bodies would result in operational difficulties, it may have
been better to delay action in this area until the required organisational
development work could have been undertaken. As it currently stands, our
organisation will still have to comply with two entirely separate scrutiny bodies
and, whilst the legislative intention is that there will be a significant degree of
co-operation between the two bodies, in our experience this is seldom a
straightforward or entirely successful process.
Registration fees
Great clarity will be required on the registration requirements, as the current
Care Commission tiered system has led to confusion, which, in some cases,
can result in significant variation between the fees that different providers are
required to pay.
We also have concerns that the SWIA and HMIE Child Protection functions
are currently centrally funded and are most closely concerned with local
authority inspections. If these costs are rolled up with Care Commission fees,
to enable SCISWIS to become self-funding, third sector providers could end
up paying substantially more. It should be noted that many local authorities
currently will not include Care Commission fees in provider grants and would
be unlikely to offset any additional costs should these rise.
In addition, there needs to be a much closer link between the degree of
scrutiny required for a particular service and the registration fee paid.
Organisations that are providing high quality services with few areas for
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improvement should not be required to pay the same as those that require
greater scrutiny and support to bring them up to standard.
Inspection and grading system
The Care Commission has invested a considerable amount of time and
resource in developing its current grading system and, likewise, providers
such as Quarriers have also expended significant time and effort to
understand the new system and embed it into their own processes and
procedures. We believe that SCSWIS should retain this system - and continue
to develop and enhance it - rather than try to establish a new process.
User involvement
The Care Commission has made significant efforts to promote service user
participation in its work, including the Involving People Group. One of the
people we support has been involved in this work since its inception and, over
the years, we have seen how a disparate and diverse collection of people who
use a multiplicity of different kinds of services has evolved into a cohesive and
effective advisory group that has a degree of respect, value and authority not
generally found in public service “user groups” and we would not want to see
any of this valuable work lost. Whilst a user focus element is included in Part 6
of the legislation, we would also want to see this included as part of the
general principles, as well as an emphasis on learning from, and continuing
with, current user engagement activities in any guidance issued.
I hope that this evidence is useful, and we would be happy to discuss further
the work of Quarriers and the people we support, if that were helpful.
Kate Sanford
Policy Manager
Quarriers
13th August 2009
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Public Services Reform (Scotland) Bill
South Lanarkshire Council
South Lanarkshire Council welcomes the opportunity to comment on this bill
noting that in the establishment of SCSWIS and associated legislative functions
there will be no major changes to existing legislation on the regulation of health
and social care.
Establishment of the new Social Care and Social Work Improvement
Scotland (SCSWIS)
South Lanarkshire Council welcomes the replacement of the functions held by
the two current bodies i.e. the Social Work Inspection Agency (SWIA) and the
Scottish Commission for the Regulation of Care. Combining these functions in a
unitary body should result in a more streamlined and better co-ordinated
approach to scrutiny in local government where the emphasis will rightly remain
on the self evaluation by the local authority in the discharge of its functions and
the range and quality of information on performance improvement and outcomes
that councils can provide. With the move to self-evaluation the transfer of
resources to councils must be considered in recognition of the transfer of tasks
which were previously undertaken by the separate bodies.
As a council our experience has been that the resource implications of preparing
for and addressing the practical requirements of a variety of scrutiny bodies have
been significant. Any move to reduce resource demands on the burden of
reporting is welcomed and hopefully this will include local authorities developing
the use of a single bank of information and evidence which can be accessed by
relevant scrutiny bodies.
It is anticipated that this new merged scrutiny body will set out clear requirements
and standards for local authorities at the outset. In terms of aligning the two
existing bodies it is hoped that there is agreement on lead reporting functions for
inspection and audit and that SCSWIS will set out proportionate and cyclical
timescales for engagement with local authorities. It will be crucial that the focus
for inspection is on outcomes. SCSWIS should also promote a focus on
development and learning, capturing and disseminating learning and good
practice examples thus strengthening the potential for improvement support.
The scope and intensity of scrutiny being proportionate to the level of risk is
much welcomed. South Lanarkshire with SWIA are participating in the first round
of 2009 local authority inspections where SWIA are introducing a revised
proportionate inspection model commencing with an Initial Scrutiny Level
Assessment.
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South Lanarkshire Social Work Resources had been a pilot authority for SWIA
inspection in 2005 and we very much welcome the opportunity to both to
demonstrate our progress but also to continue shared learning on methodologies
and performance reporting where a focus is on demonstrating outcomes and
improvements in terms of supporting people using social work and partner
services.
Already in the move to more proportionate inspection, the current inspection and
regulatory bodies have been involved in the development of on-line materials e.g.
guide to self evaluation launched in February 2009 (SWIA) and engaging
authorities in stakeholder conferences and workshops.
The potential establishment of local authority scrutiny networks as indicated by
SWIA in autumn 2009 will also provide a valuable source of learning, self
evaluation and outcomes discussion in the lead up to implementation of SCSWIS
in 2011.
South Lanarkshire Council recognise that bringing together two bodies into one
will be complex and it will take time to develop its own culture and approach.
Repeal of the Joint Inspection of Children' s Services and lnspection of
Social Work Services (Scotland) Act 2006 as consequences of SCSWIS
establishment
The repeal of current legislation and the establishment of SCSWIS with
associated legislative functions is welcomed. The experience to date of multiagency inspections, particularly when this has been preceded by other single
inspections/audits in the same authority has demonstrated that closer and more
effective joint working by the improvement and scrutiny bodies should result in
more efficient and effective use of resource. This should reduce the burden on
the local authority subject to inspection without any compromise in standards of
inspection.
In the interim we note and welcome the request from Ministers to have a second
cycle of child protection inspections.
With the establishment of SCSWIS over the next two years it will be important for
engagement to continue with local authorities and other relevant stakeholders by
the Scrutiny Bodies programme board established by Scottish Government to
oversee the development of SCSWIS. In particular local authorities will wish to
be involved in the consultations and recommendations being developed by the
themed task teams which will be reported to the Change and Delivery Group and
Programme Board in autumn 2009. These themes include: managing and
implementing legislative change; working collaboratively; linking scrutiny and
improvement; implementing scrutiny improvement; commissioning new scrutiny;
and standards and outcomes. In the interim it is important for public assurance
and protection of the people who use our services and for our frontline staff that
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it's very much business as usual with no significant demands being placed upon
local authorities to ensure a smooth transition to revised engagement and
reporting arrangements with SCSWIS
Establishment of Healthcare lmprovement Scotland
The establishment of Healthcare Improvement Scotland should result in a more
efficient and streamlined service and more effective monitoring and evaluation.
However, for this to work there needs to be a thorough underpinning review of
function, aims, objectives, expected outcomes and working practices of the
different organisations which will be amalgamated within the new body. If this
does not occur, there is a risk of a rebadged service without the hoped for
streamlining and standardisation of approaches, methodologies and timescales
which currently can result in duplication and overlapping 'inspections' and audits.
The proposals are welcomed and should herald a more effective way of ensuring
external scrutiny arrangements for the health service and organisations providing
health related services. The move to the new body needs to be accompanied by
a review of aims, objectives, methods, systems and processes to ensure
effective working and a reduction in bureaucracy.
Harry Stevenson
Executive Director
South Lanarkshire Council
13th August 2009
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Public Services Reform (Scotland) Bill
Association of Directors of Social Work
The Association of Directors of Social Work’s (ADSW) particular interest in
this bill is the proposed change to current scrutiny arrangements for social
work and social care services.
ADSW has been involved in discussions with the Scottish Government
regarding the establishment of Social Work and Social Care Inspectorate
Scotland. ADSW is also involved in the project reference group and individual
work streams. However, I must make clear that all of the discussions there
have been with the Scottish Government have been on the basis of an
expectation that the proposals set out in the bill will go ahead. In other words
ADSW’s involvement has been restricted to considering the working
arrangements of the new bodies. Discussion regarding whether a new body
or indeed the proposed bodies are needed or are suitable or desirable have
not been facilitated to any degree.
As the professional body representing senior social work managers in Scottish
local government, ADSW recognises the need for scrutiny and the potential
added value that it can provide to the development of high quality services.
However, what is less clear is whether the current scrutiny regime is able to
deliver this added value and whether the proposals set out in the bill will do so
either. Any significant change such as that represented by the proposals in
the bill must be designed to improve the current situation, rather than to be
neutral or indeed a retrograde step.
There are two fundamental questions here: what do we need scrutiny to do,
and will the proposals set out in the bill achieve the stated aims?
In order to address the first question, we need to go back to what Crerar set
out to achieve: to rationalise scrutiny and to make sure it is proportionate. In
moving from the principles of Crerar to the current proposals, the debate may
have been influenced by the interests of the current scrutiny bodies and by the
need for a bill which receives wide-ranging support to the extent that the
fundamental principles of Crerar may have been lost. It is difficult to see how
the proposals in the bill improve the current arrangements; they certainly do
not seem more modern or efficient.
In any new scrutiny regime the following issues need to be addressed:
• the need to avoid duplication between inspectorates
• the need to reduce the burden of inspection by adopting a
'proportionate' and 'co-ordinated' approach
• the need to adequately resource local authorities to 'self evaluate'
effectively and move resources out of centralised scrutiny bodies into
councils to allow them to do this.
In the scrutiny regime proposed in the bill ADSW is concerned that:


1304

•
•

•

there was no focused consultation on the arrangements for scrutiny –
we moved from the Crerar recommendations to the bill
there are no efficiency levels identified for the new bodies, other than to
suggest that they will not cost any more; bearing in mind the very
significant efficiencies that are required to be found by local authorities
and other public services in the current and projected financial climate,
similar efficiency targets should be established for any new scrutiny
arrangements; resources identified as part of this process should be
diverted the development and enhancement of self-evaluation; this
would be consistent with the flow of funds from local authorities’
registration and inspection services to the Care Commission at the time
of its establishment
there is a missed opportunity to combine health and care into one
inspectorate – Crerar envisaged one scrutiny body and what is
proposed is quite far from that and potentially more confusing

ADSW will be hosting an event in Parliament in Autumn to debate these
issues with MSPs and other interested bodies. If there is any further
information you require or if I can provide any clarification of the points set out
here, please do not hesitate to contact me.
Michelle Miller
Vice-President
Association of Directors of Social Work
14 August 2009
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Public Services Reform (Scotland) Bill
British Dental Association
This is the written evidence from the British Dental Association (BDA) to the
Health and Sport Committee in relation to the Public Services Reform
(Scotland) Bill. Our response focuses on Part 5 of the Bill.
In September 2008, the BDA also responded to the Scottish Government’s
consultation on proposed Regulation of Care (Requirements as to
Independent Healthcare Services) (Scotland) Regulations 2008. We believe
that the comments and questions contained in that response are entirely
relevant to Part 5 of the Public Services Reform (Scotland) Bill. Much of our
evidence is therefore a reproduction of those earlier comments, which were a
reflection of the views of the Scottish Dental Practice Committee (SDPC).
The SDPC represents independent general dental practitioners in Scotland.
There are over 890 general dental practices/services in Scotland, with just
over 2,400 non-salaried general dental practitioners (GDPs). 1
The BDA represents over 23,000 dentists and dental students throughout the
UK. It works to support dental professionals and promote the nation’s health
and well-being. The Association also strives to reduce oral health inequalities
and promote standards of practice. The BDA Good Practice Scheme is a
quality assurance scheme that enables practices to be recognised for
attaining a high level of standards in the delivery of dental care. As of August
2009, the BDA Good Practice Scheme for Scotland has 49 scheme members
with a further 229 practices working towards membership. The BDA would
encourage the Scottish Government to work with the BDA to build upon the
Good Practice Scheme as the standard for development and assessment
of independent clinics.
General comments
The majority of dental practices in Scotland are ‘mixed,’ that is, dentists at
these practices treat a mixture of NHS and private patients. There is a small
number of solely private practices in Scotland and, while there is no research
to establish the exact number, the BDA believes that there are fewer than 30
fully private practices. In our response to the proposals Regulation of Care
(Requirements as to Independent Healthcare Services) (Scotland)
Regulations 2008, we stressed the importance of avoiding duplication and of
co-ordinating NHS and private practice requirements for clinical governance
and practice inspection, and the need for proportionality when applying the
statutory requirements to private dental practice. Regulations need to take
account of the distinct characteristics of each care sector.
Any new regulations introduced by Health Improvement Scotland for private
dental services must therefore correspond with those relating to the NHS. A
difference in the quality of care standards between NHS and private practice
1
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Source: NHS Scotland Workforce Statistics: Non-salaried dentists at 31 March 2009

would have serious implications for the public’s perception of NHS care. In
dentistry, these two regimes would be applied to the same practice and even
to the same course of treatment where both NHS and private care is provided.
PART 5 – Healthcare: Scrutiny and Improvement
10F – Meaning of “independent health care services”
We understand that the definition of an “independent clinic” in The Regulation
of Care (Scotland) Act 2001 will apply to the approximately 890 dental
practices that are providing both NHS and private care.
We understand that services provided under the “health service” will apply to
those provided by primary care salaried dental services operated by NHS
Boards.
We seek clarification of both of these definitions.
We also seek clarification on whether a “service” is that which is provided by
one or more dentists from one or more practices, or is it a “service” provided
by individuals within a single practice?
10I – Inspections
The Bill contains reference to inspections of services provided under the
health service and those of independent health care services. We seek
clarification as to whether or not these inspections will replace the inspections
of dental premises that are currently carried out by NHS Boards, by NHS
Education Scotland for vocational training practices and the Care Commission
and, if so, will this result in a single inspection system being applied across all
primary care dental services?
10K – Authorised persons
Although there is reference to “authorised persons” in this section of the Bill,
there does not appear to be any definition of this term. The BDA would
welcome clarification of this point, and which persons will be included for
dental services.
The BDA notes that an “authorised person may at any time enter and inspect
premises”. Practice inspection involves considerable preparation and takes
dentists away from treating patients. The BDA, therefore, is concerned that
the Bill will make it possible for a practice to be inspected at any time and we
do not see how this can be applied to dental services. Indeed, such an
approach to inspection would result in considerable disruption to the practice
and to patients if an inspection went ahead unannounced. The current NHS
inspection process asks NHS Boards to give dentists an indication of the time
that a practice inspection is expected to take.
10M – Inspections: Reports
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We are pleased to note that inspection reports will be provided to the person
providing the service that has been inspected and that person will have the
opportunity to comment on the draft report. This is in line with current NHS
dental practice inspections. We would also like to know if there will be scope
for a dental practitioner to appeal.
10N – Regulations relating to inspections
A dental practice that has any element of NHS work must comply with the
National Health Service (General Dental Services) (Scotland) Regulations
1996. It would be disproportionate for a mixed practice to have to comply with
two sets of rules and undergo two inspections; applying a second inspection
by Health Improvement Scotland would not only involve considerable
duplication of work, but would also mean that patients cannot be treated.
There will also inherently be a waste of public funds and resources. We ask
that Health Improvement Scotland takes full advantage of NHS requirements
and inspections in regulating dental practices and does not duplicate them.
We note that regulations may make provision for interviews and examinations
(both physical and mental) to be carried in connection with inspections. We
seek clarification of the role of dental practice advisers and dental reference
officers in these interviews and examinations. The former are employed by
NHS Boards and undertake dental practice inspections of wholly NHS and
mixed practices. The latter carry out their role on behalf of the Scottish Dental
Practice Board.
10O – Registration of independent health care services
Dentists who work in mixed practice, providing NHS dental services, require
an NHS list number granted by the NHS Board. The BDA questions why
there is an additional registration requirement for those dentists who work in
mixed practice when they will already have been granted a list number to
provide general dental services.
The BDA seeks clarification on this point, and particularly whether or not
registration applies to individual dentists or a group of dentists, at one or more
practices.
The BDA also seeks clarification on what transitional timescales and
processes will be put in place to allow for registration of the independent
general dental practitioners who provide services from almost 900 dental
practices.
10X – Conditions as to numbers
The BDA believes that limiting the number of persons to whom the service
may be provided does not fit with general dental practice. In fact, limiting
numbers of patients goes against Scottish Government policy, which intends
to introduce life long patient registration.
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10P – Grant or refusal of registration and 10Z2 – Regulations:
independent health care services
The BDA notes the reference to regulations in these sections and we would
reiterate the comments we have made in respect of regulations under section
10N above.
10Z – Registration Fees
The BDA notes that there is provision for fees to be payable or not payable.
The BDA would welcome the opportunity to be consulted on whether it is
appropriate to prescribe a registration fee for dental services.
10Z3 - Complaints about independent health care services
To protect the public, dental professionals in the United Kingdom are
regulated by the General Dental Council (GDC), a statutory body. If a
complaint is made about a dentist’s fitness to practise or performance, this
would normally be dealt with by statutory procedures. A complaint about
private treatment that does not relate to a dentist’s fitness to practise is dealt
with by the Dental Complaints Service (DCS), which is an independent service
funded by the GDC. Complaints about NHS treatment are dealt with through
the NHS complaints procedure and the Scottish public ombudsman service.
The BDA’s understanding is that it is a role of the Care Commission under the
Care Act to investigate complaints. The BDA also understands that a
memorandum of understanding (MoU) was adopted between the Care
Commission and the GDC in July of 2007, and that it is in place and is being
applied. The content of the MoU must be communicated to the dental
profession in Scotland.
The BDA asks if the Scottish Government intends for HIS to adopt the same
MoU with the GDC and we would again stress the importance of avoiding
duplication and wastage of resources.
Summary
At this stage, the BDA is unable to comment on whether or not the
establishment of Health Improvement Scotland will lead to improvements in
independent health care services and the NHS in Scotland with regard to
dental services.
Fiona K Angus
Senior Policy Officer (Scotland)
British Dental Association
14th August 2009
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Public Services Reform (Scotland) Bill
Care Commission
Introduction
It will be important to ensure that the changes proposed for the new scrutiny
bodies in the Public Services Reform Bill result in added value and are not just
seen as bringing together different scrutiny bodies which then continue to
work in their own areas of interest. It would therefore be helpful if the Scottish
Government set out its intentions about how it would evaluate the benefits of
the new arrangements, particularly for people who use care services and their
carers.
The Care Commission supports the Scottish Government’s overall policy
objectives as long as:
• scrutiny continues to provide safeguards, especially for adults and
children who do not have a strong voice
• scrutiny bodies remain independent from those being scrutinised and
from Government.
• scrutiny is delivered in a way that delivers good value for money.
It is recognised that one of the Government’s intentions is that scrutiny
burdens should be minimised. However, think that the slogan “burden of
regulation” may have been accepted too readily. It should be recognised that
what is perceived as a burden imposed by external scrutiny bodies, is in fact
an (in the case of the Care Commission) independent risk based and
proportionate examination of things that good service providers do anyway,
and something that poor providers should be doing if they wish to improve.
Another intention behind the Bill is for delivery bodies to demonstrate that their
self evaluation is leading to continuous improvement and for scrutiny bodies to
introduce more proportionate and risk-based approaches to scrutiny using self
evaluation as a starting point.
It is vital that the drive to more self evaluation should not be at the cost of
protection of vulnerable children and adults. Therefore it is important to retain
external validation of self evaluation by scrutiny bodies.
The Care Commission’s own grading system uses the care providers’ selfassessment as its starting point but also recognises the importance of
external validation of the self-assessment with good evidence especially
evidence directly from unbiased sources, including samples of service users
and carers.
One specific area of concern is the fact that, there is little reference in the Bill
to the Care Commission’s current collaborative work with the Scottish Social
Services Council (SSSC). Currently, the Care Commission has a duty to take
in to account the codes of practice issued by the SSSC, which is reflected in
the draft Bill. However, we also understand that the SSSC has asked for a
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specific duty to be placed on SCSWIS to enforce the code of practice for
employers of social service workers. We would support this as the quality of
care services is dependent on having good quality staff and the quality of staff
is dependent on the manner in which workers are supported, developed and
managed by employers.
The Care Commission also plays a significant part in supporting the SSSC’s
functions through enforcement activities (for example in areas related to
registration of the workforce). It will be important to ensure that SCSWIS is
also able to carry on with this activity.
There appears to be no recognition within the Bill of the current arrangements
the Care Commission and the SSSC have for shared service provision and
co-location. We assume that the Scottish Government would want these
arrangements to continue, in some form or other, and the implications of this
need to be taken in to account.
Another aspect of our relationship with SSSC is the fact that the Convener of
the Care Commission is on the Board of SSSC and the SSSC Convener is on
the Care Commission’s Board and this works to the mutual advantage of the
two bodies. While the Bill has provision for the Convener of SSSC to be on
the SCSWIS Board there does not appear to be an obligation for the SCSWIS
Convener to be on the Board of the SSSC. The current requirement is set out
in secondary legislation (regulations) and it would be helpful if the Scottish
Government could confirm whether it intended to retain this requirement in
regulations.
Comments on parts four and five of the Bill
While we have, in the main, provided comments on parts four and five of the
Bill, we have also referred to part six where we believe this has been
necessary.
We would also wish to stress that, within the context of strategic priorities
agreed by Ministers and Parliament, it is important to ensure that external
scrutiny is independent and not constrained by any party in reaching
conclusions and publishing findings. Scrutiny bodies must be free to make
judgements about service delivery and report their findings into the public
domain, and must be able to decide how they discharge their responsibilities.
Part 4 -Section 35 – General Principles - The Care Commission supports
the general principles of the Bill as long as public assurance and public
protection is maintained, if not enhanced, and service improvements continue
to be driven upwards and that the proposed changes continue to constitute
good value for public money..
Part 4 – Section 37 and schedule 8 – Care Services Definitions – There is
a need for some changes/additions to the definitions of some care services.
We have been advised that this will considered at stage 2 of the Bill.
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Part 4 – Section 40 – Standards and outcomes – In all of its regulatory
activity the Care Commission has a statutory duty to take account of the
National Care Standards (NCS) and the Scottish Social Services Council’s
(SSSC) Codes of Practice. In addition to NCS and the SSSC’s Codes of
Practice we regulate against Regulations set out in SSIs, both at registration
and at inspection. These Regulations are often vital inputs or processes which
need to be in place to ensure good outcomes. It will be important to ensure
that any standards are based on outcomes, kept up to date and relevant.
Standards also need to be promoted and it is of continued concern to the
Care Commission that some people using care services or their carers remain
unaware of the current NCS. In our Stakeholder Survey conducted in
May/June 2008, prompted awareness amongst the general public was 23%.
Scottish Government commissioned research shows that this had increased
to 32% after their summer 2008 television advertising campaign. Whilst this is
encouraging it is essential that priority continues to be accorded to promoting
better public awareness and understanding of all standards, including the
National Care Standards.
Part 4 – Section 45 – Inspections: authorised persons – Currently Care
Commission Officers (as authorised persons) are within the scope of the
SSSC workforce register. It is not clear whether SCSWIS inspectors will also
be required to register with the SSSC and, if so, whether the current
qualification requirements will also apply to all of SCSWIS inspectors.
Part 4 – Section 53 – Cancellation of registration – The Bill does not
currently include urgent cancellation procedures. These are necessary and we
have been advised that they will be considered at stage 2 of the Bill.
Part 4 – Section 61 – Registration Fees - Para 549 of the Financial
Memorandum notes that fee structures are due to be reviewed in 2010/11.
We are concerned that there will not be enough knowledge about the new
regulation regime for the review to encompass all SCSWIS’s activities. The
additional dimension of the proposed holistic approach to regulation has the
potential to significantly complicate the current Care Commission charging
regime which is based on individual services.
Part 5 – Section 10B – Principles - The principles for HIS are different from
those, outlined in Part 4 (35), for SCSWIS. We would suggest that the
principles for SCSWIS should apply to both bodies.
Part 5 – Sections 10H – Standards and outcomes – The comments made
earlier in respect of Part 4 Section 40 also apply here.
Part 5 – Section 10I – Inspections of services provided under the health
service – The Care Commission welcomes the fact that HIS will be able to
inspect any service provided under the health service.
Part 5 – Section 10K - Authorised persons – Whether authorised persons
should hold a regulatory qualification, which is currently a requirement for
Care Commission Officers, needs to be considered.
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Part 5 – Section 10M – Inspections: reports – the Care Commission
welcomes the fact that inspection reports of NHS and IHC services will be
available to the public.
Part 5 – Sections 10Q, 10R, 10S, 10T and 10U – cover enforcement activity
in respect of independent healthcare services - While the independent
healthcare sector has demonstrated, in the main, that it is a high performing
sector we have, on occasions, had to use enforcement powers. Therefore we
welcome the fact that these will be retained. However, this may lead to
questions being raised as to the reason why such powers are not formally
available in respect of the NHS.
Part 5 – Section 10Z – Registration Fees - The comments made earlier in
respect of Part 4 Section 61 also apply here.
Part 5 – Section 10Z3 – Complaints about independent healthcare
services – We are aware of the current arrangements for dealing with
complaints in respect of NHS services. However, questions may be raised as
to the reason why complaints against the NHS are not also going to be
handled by HIS.
Part 6 – Sections 92 and 93 - Scrutiny: user focus - The Care
Commission’s Corporate Plan 2009-11 states that we will work in ways that
ensure that everyone who uses care services, and their carers, are informed,
consulted and involved in how care services in Scotland are developed,
delivered, evaluated and regulated. Therefore, because user and carer focus
is effectively embedded in the culture of the Care Commission, we fully
support the proposed duty of “User Focus” as outlined. However, we also
would like this to be extended, when it applies to services for vulnerable
children and adults, to include carers as well as people who use care
services.
We have recently written to the Cabinet Secretary for Finance and
Sustainable Growth, outlining our progress on the recommendations made by
the Scrutiny Improvement Team’s User Focus Action Group and a copy of this
response has been included as an appendix. We believe that, the good
practice reflected in our current arrangements and which we have outlined in
this response should be extended across all scrutiny bodies and that the duty
outlined will go a long way to facilitating this approach.
Part 6 – Section 94 – Scrutiny: duty of co-operation - and Section 95 Joint inspections - These are both important foundations for collaborative
working. However, it is suggested that the duty of cooperation should also
apply to other organisations not currently listed in Schedule 14, including Her
Majesty’s Chief Inspector of Prisons for Scotland, and Her Majesty’s Chief
Inspector of Prosecution in Scotland. Similarly, the section on joint inspections
should apply to Her Majesty’s Chief Inspector of Prosecution in Scotland,
Audit Scotland and the Scottish Housing Regulator.
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Significant work will be required in order to ensure the duty of co-operation is
implemented, including the alignment of methodologies, procedures,
processes and terminology and development of a shared culture of cooperative working across all scrutiny bodies.
Subsection (5) of Section 95 gives Ministers powers to require a joint
inspection to be carried out. It is suggested that scrutiny bodies themselves
may wish to initiate a joint inspection and that therefore they should also have
the power to do so.
Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?
The Care Commission believes that amalgamation of the Care Commission’s
regulation of care services at a service unit level, the inspection of integrated
children’s services and child protection, along with performance inspection of
social work services will not only create a more cohesive scrutiny system but
also has great potential for providing added value.
In particular there is huge potential for a more effective examination of the
whole system, from assessment of individual need, through planning,
commissioning, contracting and care management to delivery of social care
and social work services for specific client groups and individual people who
use care services and their carers.
Therefore, it is important that there is a proper alignment between HIS,
SCSWIS and HMIE and the development of integrated working needs to
extend beyond these three bodies to other scrutiny bodies.
In this respect, it will be important to build on the collaborative working already
undertaken by the current scrutiny bodies (for example in the work on
integrated inspections undertaken by the Care Commission and HMIE, the
work on child protection and multi-agency inspections). It will also be
important to build on the work being co-ordinated by Audit Scotland, on behalf
of the Accounts Commission, on the development and implementation of
shared corporate self-evaluation and scrutiny risk assessment and the joining
up of scrutiny schedules.
It will be essential for SCSWIS to retain, or have adequate and flexible access
to, health expertise as the Care Commission has been able to look at how
care services are meeting the healthcare needs of their users as required by
the National Care Standards and this function will continue with the new body.
Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent healthcare services and the
NHS in Scotland?
We would hope that there is potential for creating a more level playing field in
relation to quality standards across the NHS and independent sectors and the
scrutiny of those services. However, as mentioned above, the principles for


1314

HIS, outlined in Part 5 (90) (10b), are different from those, outlined in Part 4
(35), for SCSWIS.
It is also suggested that HIS and SCSWIS should have the same legal powers
related to inspection, including the power to examine relevant records
(including medical records), and appropriate enforcement powers.
David Wiseman
Director of Strategic Development
Care Commission
14th August 2009
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Appendix
CARE COMMISSION RESPONSE TO
USER FOCUS ACTION GROUP RECOMMENDATIONS
Recommendation 1: Scrutiny bodies should adopt the definition of 'user'
and 'user focus' set out in the User Focus Action Group (UFAG) report.
The Care Commission's Corporate Plan 2009-1 1 states that we will work in
ways that ensure that everyone who uses care services, and their carers, are
informed, consulted and involved in how care services in Scotland are
developed, delivered, evaluated and regulated. The Care Commission is
happy to adopt the definition recommended by UFAG but has also decided to
include carers as well as people who use care services in the definition and
would recommend that Scottish Government also does this.
Recommendation 2: Scrutiny bodies should adopt the vision,
underpinning principles and seven broad features of user focus set out
in the UFAG report.
The seven features are that a scrutiny body should be able to demonstrate the
following:
1. an organisational commitment to user involvement recognising the
value added by overcoming barriers for the users and maximising
involvement opportunities;
The Care Commission has established an Involving People Group - 50
members of the public, all people who use services or carers that get involved
with the Care Commission at a national level on new projects and actively
influence how they develop. Our Equalities Consultation Panel - a virtual
network of more than 250 individuals and organisations that represent the
interests of equalities groups in Scotland also contributes to demonstrating
our commitment. We also have a statutory obligation to hold Care
Commission Forums twice a year and this requirement has been met or
exceeded each year. Applications have substantially increased and we
usually have short waiting lists for most events. The introduction of digital
voting has been very well received by participants and the percentage of
participants who use services and their carers is steadily increasing.
Our website at www.carecommission.com meets the highest "triple A
accessibility standards and is an important source of information for people
who are interested in the quality and delivery of care services in Scotland. It
gets a million visitors a year and is a good source of information for an ever
increasing number of website users. It lists all 15,000 regulated care services
in Scotland as required by the Regulation of Care (Scotland) Act 2001. Each
service has its own pages, where inspection reports, details of complaints and
other useful information can be accessed. We will continue to improve the
website to make sure that it is: (i) the reliable source of accurate information
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about care services in Scotland and about the Care Commission (ii)
accessible and appealing to the full range of people with an interest in care
including children, young people, people with disabilities and those whose first
language is not English -we have learned that these are the main groups for
whom the website could be improved (iii) user friendly, easy to navigate, clear,
fresh and up-to-date (iv) interactive and innovative.
These activities clearly demonstrate the Care Commission's commitment to
the first principle.
2. user involvement in the scrutiny body governance structures;
There are specific places on the Care Commission's Board which are
reserved for people who are or have been users of care services or carers
and this demonstrates commitment to this principle.
3. user involvement in the design of scrutiny activity;
When introducing changes in the way we regulate, we work with a cross
section of people who will be affected to design, develop, test, deliver and
monitor effectiveness. We do equality impact assessments in accordance with
the law. We act on what people tell us when we can. When we can't do what
they ask - perhaps because it is beyond our powers -we will clearly explain
why not. We respect everyone's contribution. We widely report the results of
consultation and involvement. We adopt the principles and guidance in
Scotland's Standards for Community Engagement. Representatives of the
Involving People Group have been involved in a number of scrutiny activity
developments, including the development of the new inspection report format.
4. user involvement in delivery of scrutiny;
The Care Commission's Involving People Plan states clearly that its overall
objective is to inform, consult with and involve people by - (i) being open,
accessible, accountable and responsive, (ii) using plain, clear and
straightforward language, and (iii) adjusting our methods to meet the needs of
many different groups. We actively encourage service providers to actively
involve people who use their services and their carers in helping them to
improve. We signpost to resources and best practice that help people who
use services and their carers to get more involved. We help people who want
to have their say on the quality of care to have their voice heard. We provide
support to help people become actively involved with the Care Commission.
During inspections -talking to people who use the care service, their families
and carers and then reflecting their views in our reports. We also use
questionnaires, surveys and focus groups.
5. user involvement as members of scrutiny teams (informing
evaluations and judgements through first-hand activities);
The Care Commission's has a Lay Assessor scheme, which consists of some
70 members of the public, all people with some experience of using care
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services, who participate in specific inspections. The Care Commission trains
and supports Lay Assessors and their input to the inspection process
complements that of the Care Commission Officer.
6. accessibility of their scrutiny findings in reports that are easy to read
and understand;
If and when people need to use or choose a care service, Care Commission
inspection reports provide reliable information to help them. All inspection
reports are published on our website. These reports are also available in hard
copy from the Care Commission or the service subject to the inspection and
they are written in a way which will help people when using or choosing a care
service to know what the quality of care of that service is at the time of the
inspection.
7. When the scrutiny body has a direct role in helping service providers
improve, that the scrutiny body is supporting user involvement in
subsequent improvement action.
The involvement of people who use care services and their carers starts with
the self-evaluation by the service provider. Service providers' self evaluations
are required to give evidence that they involve people who use care services
and their carers not only in their care arrangements but also in assessing and
improving all aspects of the service. This is very important if the service wants
to achieve the best grades. Care Commission Officers (CCOs) check how well
the service consults with and involves people who use care services and their
carers (i) in the delivery of care, (ii) in assessing and improving all aspects of
the quality of the service. CCOs will always assess service performance
against quality statements that relate to involving people who use care
services and their carers. So it is vital that service providers can show that
they have involved people in planning and delivering their care and in
assessing and improving the overall quality of the service. It is made clear that
it is not sufficient to just ask people who use care services and their carers to
grade the care service. We look for evidence that they have opportunities to
have their say about the quality of their care and how this results in the
service improving. The service can not get the better grades without such
evidence.
Recommendation 3: Scrutiny bodies and public bodies should draw on
the examples of good practice in user focus and involvement as a basis
for further work.
The UFAG report actually refers to the Care Commission as being one of the
sources of good practice. We are also continuing to seek out other examples
of good practice so as to ensure that we continue to improve our methods of
involving people who use care services and their carers in the work of the
Care Commission.
Recommendation 4: Scrutiny bodies and public bodies should establish
a mechanism for the sharing and disseminating of good practice and the
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development of action learning.
The Care Commission already works with other scrutiny bodies on sharing
and disseminating good practice across a wide range of scrutiny activities. Not
only with other scrutiny bodies in Scotland but with similar bodies across the
U.K.
Recommendation 5: Ministers should support the current work being
undertaken by the Improvement Service and Customer Focus Scotland
on a common approach to measuring user satisfaction and experience
in Scottish local government. Ministers should review the work by April
2009 with a further expectation of a common approach being developed
across local government by April 2010.
The Care Commission fully supports this proposal and would be willing to
participate in this work.
Recommendation 6: Ministers should ask that that all performance
scrutiny reports from scrutiny bodies, for new programmes of work, are
produced in "dual-format" format, with both an accessible summary and
a full technical report, with effect from April 2009.
The new inspection report format being implemented during 2009-10 meets
the terms of this recommendation and therefore we can report that we are
fully implementing this recommendation.
Recommendation 7: Ministers should expect greater commonality
across all scrutiny bodies in terms of the grading approaches they use
and (i) direct that this is addressed within the developing work on
Outcome Agreements and Best Value 2 (ii) review progress by April 2010
and (iii) have a firm expectation of roll-out within new programmes of
service scrutiny by April 2011.
This work is already being taken forward through the work being co-ordinated
by Audit Scotland, on behalf of the Accounts Commission and will also be
considered by the relevant Scrutiny Bodies Task Teams.
Recommendation 8: Ministers, scrutiny bodies, service providers and
the Scottish Parliament should accept that to bring about greater user
focus within any scrutiny system both cultural and procedural change is
required. Such change will involve challenges and opportunities for
service providers, scrutiny bodies and crucially, the users themselves.
The change will also require additional resources from the outset, in
terms of both financial support and staff time for training etc. Best Value
and the public sector equality duties already provide a helpful
framework and organisations are encouraged to exercise leadership and
effective use of resources to effect this change and to deliver on the
recommendations contained in this report.
The Care Commission has already established a high level of user focus and
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will wish to help maintain this level of activity in the new scrutiny bodies being
established in 2011.
Recommendation 9: All scrutiny bodies should be required to report to
Ministers by June 2009 on their approach to implementation of the
recommendations in this report and plans to progress further. Each
scrutiny body should be able to demonstrate that it is responding to
issues of user focus by April 2010.
The above response to each of the recommendations hopefully demonstrates
that the Care Commission's commitment to user focus is being sustained.
David Wiseman
Director of Strategic Development
20 July 2009
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Public Services Reform (Scotland) Bill
Falkirk Council
I am writing in response to your call for evidence on the above Bill. I have
noted comments from Falkirk Council below. In particular we have focused
on Part 4 of the Bill i.e. the establishment of Social Care and Social Work
Improvement Scotland.
The new organisation brings together the Care Commission and SWIA –
which are very different at present. While they both scrutinise the work of
Social Work and Social Care Services, the current inspection regimes have
different focuses. The Care Commission review the quality of care actually
provided, whereas the SWIA inspection of Local Authorities is much wider and
looks as much at the systems in place for effective management of care.
While the principle of ensuring a more proportionate and joined up inspection
regime must be welcomed, how one organisation brings together the two
different inspection regimes without diluting each will be critical. Clearly, if
there is one common agenda then it would be expected that this would
strengthen. We understand that the Care Commission has already been
rationalised but now struggles to cope with the volume of work required. It is
therefore important that while efficiencies are sought, this is not at expense of
quality of inspection.
However the point has to be made that Social Work and Social Care services
will still be subject to scrutiny by Audit Scotland, as well as the proposed
Social Care and Social Work Improvement Scotland. While we know work is
on going to ensure co-ordination of scrutiny and inspection, it would be helpful
if the Bill made this joint approach explicit rather than implicit.
I hope the above is helpful in the Committees consideration of the Bill.
Fiona Campbell
Head of Policy and Performance Review
Falkirk Council
14th August 2009
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Public Services Reform (Scotland) Bill
The Care Commission Involving People Group
The Involving People Group work with the Care Commission and influence the
work we do by giving their views and experiences of using care services in
Scotland. By doing this they are helping us to drive up standards of care.
The group meets at least 4 times a year and also holds other events and
meetings when issues arise.
We asked members of the IPG to meet to discuss the Public Services Reform
Bill. They were asked to give their views on:
x

Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?

The group members had a very positive discussion about the new organisation.
They agreed that with everything going smoothly, jobs allocated appropriately
and relevant training in place, boundaries would be taken away in inspections
and a more ‘joined up’ approach in many other working relationships would
develop. The group did feel that all and all a better scrutiny system could be
achieved.
These are their main concerns and comments:
x
x
x
x
x
x
x
x
x
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Care Commission inspection process should remain the same ie Lay
Assessors, carer’s and services users must be involved. The inspection is
of more value and has a personal input
The equivalent of Lay Assessors in SWIA are paid, whereas in the Care
Commission it is voluntary, this needs to be equal
A concern was raised about how the 3 organisations would mesh, if it
would be too big and if will staff training would be an issue
The Involving People Group should grow, be involved and influence the
new organisation. Involvement and participation is essential
Keep Grading. This is making a big impact on services
People need to know what is going on at every stage but its difficult to
understand. We need flyers to go to all services, short and to the point
with graphics. It is important that we reach everyone and they understand
We need the main spokes of the umbrella to remain and the new
organisation to build on what has already been achieved
We need to be kept informed about what is happening with the money that
is being saved
SWIA and HMIE should aspire to the Care Commission's Involving People
Group

The group are happy with consultations and updates that are taking place and
hoped this would be the case until April 2011.
Elaine Cranston
Involvement Co-ordinator
The Care Commission Involving People Group
14th August 2009
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Public Services Reform (Scotland) Bill
Mental Welfare Commission for Scotland
The Mental Welfare Commission for Scotland works to safeguard the rights
and welfare of all people with a mental disorder. As one of the organisations
affected by the Public Services Reform Bill, we are very grateful for the
opportunity to submit comments on the Bill in writing. We will be pleased to
expand on these issues and provide other oral evidence to the Committee on
16th September.
The Commission has taken time to consider the contents of the Bill. While we
had been involved in some discussions leading up to the Bill’s publication, this
Bill had not been subject to the same pre-legislative scrutiny as other pieces
of legislation in which we have been involved. We would have welcomed the
opportunity to comment on certain aspects of the Bill at an earlier stage.
We have commented to the Finance Committee on other parts of the Bill,
notably Parts 2 and 6. In this, we have raised concerns about Ministers’
Powers in relation to various organisations, including the authority to amend
or transfer functions or to abolish organisations. Some of these concerns are
mirrored in our response to Parts 4 and 5.
Parts 4 and 5 of the Bill:
Broadly, we welcome the introduction of the Bill. We agree that there is a
need to simplify and improve arrangements for scrutiny and improvement of
health and social services. We also strongly welcome the focus on the
individual and the general principles that put the safety and well being of
people who receive health and social care services as the first overriding
principle.
We have examined Parts 4 and 5 for two main purposes. Firstly, we wanted
to consider whether the Bill would lead to greater user focus, greater
consistency and greater clarity of scrutiny and improvement arrangements.
Secondly, we wanted to see how these arrangements might work alongside
the role and function of the Mental Welfare Commission.
Will this Simplify and Improve Scrutiny and Improvement of Health and
Social Care?
Part 4
We note the broad contents of Part 4 of the Act which establishes the role and
function of Social Care and Social Work Improvement Scotland (SCSWIS).
We note and agree with the Principles and with Ministers’ authority to set
standards for Social Services.
We also note that this Bill provides
mechanisms to inspect services, conduct investigations, provide reports and,
for registered care services, conduct registration and improvement functions
and, if necessary, cancel registration. We also note that there is a complaint
function but only in so far as it applies to registered care services, not local
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authority social services. Some local authority services that are “care
services” are subject to certain parts of this Bill and it is not clear whether this
extends to complaints functions.
We have some specific concerns. We note that SCSWIS can inspect
records, including health care records. Health records may provide important
information relevant to the inspection of social care services. Access to such
records must comply with data protection principles and the common law on
confidentiality of medical information. While there may be value in SCSWIS
having access to people’s health records, we think it is questionable whether
this justifies the risk to medical confidentiality introduced by this Bill.
We also note that SCSWIS will take on functions relating to Part 4 of the
Adults with Incapacity (Scotland) Act 2000 (“the 2000 Act”). This relates to
supervisory arrangements in the managements of residents funds in certain
registered care services. The Committee should note that, for people in
hospital care, this function falls to the NHS Board. We have concerns that
both of these arrangements may be unsatisfactory. We are not convinced
that both organisations have the necessary expertise or, in the case of Health
Boards, independence to carry out this function. Other financial functions
under this Act are supervised by the Office of the Public Guardian . There may
be value in transferring supervisory functions under part 4 of the 2000 Act to
the Office of the Public Guardian.
Part 5:
Establishment of Health Care Improvement Scotland (HIS)
We note a significant difference in that Section 90 of the Bill establishes the
role and function of HIS. This is similar to the establishment of SCSWIS but
differs significantly in that it amends the NHS Scotland Act as opposed to
primarily constituting HIS under this Bill. We note that there is an overarching
duty of supporting and monitoring improvements in health care. SCSWIS does
not have this general function in relation to social care. We do not understand
the reasons for this difference. There are duties in respect of assuring facilities
for undergraduate and post graduate education that might overlap with the
responsibilities of Universities, the Postgraduate Medical Education and
Training Board and the Royal Colleges. As with SCSWIS, we have similar
comments about the complaints function which only applies to independent
health care services and not the NHS. We note that HIS can conduct
inspections. The purpose and outcomes are specified for independent health
care but not for NHS Services. We remain unclear about the Government’s
intentions and expectations about standards-based inspection in the NHS.
SCSWIS and HIS: Comparison
Our interpretation of the Bill is that SCSWIS will be a non-departmental public
body and HIS will be a special Health Board. We think this largely reflects the
history of the organisations that exist at present rather than the need for
improved simplicity and effectiveness of scrutiny and improvement of health
and social care.
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In appendix 1, we have drawn a table as we see the comparisons in contrast
in some of the functions of the two organisations. We think there is an
opportunity here to standardise the way that health and social services are
regulated in order that service users and the public in general can be clear on
what is expected of such services and what is likely to happen if services do
not meet these expectations. There are opportunities for greater simplification
and consistency than appear to be the case in the Bill as introduced.
Examples of these are:
•

•

•

•

•

Inspection – at present, there are massive discrepancies in standards
across the care spectrum. It is difficult to see how the Bill will improve
this in its present form. In our view, people with continuing health and
social care needs should expect the same basic standards regardless
of whether they are in hospitals, care homes or in their own homes. A
good example is facility inspection in the NHS. We see facilities for
continuing care in the NHS that would be unacceptable in a registered
care service. It is vital that the Bill addresses this inconsistency.
Recommendations for improvement – It would be helpful for the Bill to
indicate how and under what circumstances HIS can recommend
improvements to the NHS. This is specified for other health and social
services.
Investigations of incidents and events – There appears to be no
provision in this Bill for investigation of incidents and adverse events by
an independent body within the NHS, whereas there are for other parts
of the care service.
Registration, improvements and requirements. We understand why
there must be different requirements for independent services as
opposed to the statutory duties of NHS and local authority services. For
Social Care Services and independent Health Care Services, both
bodies can register, issue improvement or condition notices or cancel
registration. For Local Authority Social Services, where these are part
of the authority statutory responsibilities, there is a route whereby
failure to comply with improvement notices is brought to the attention of
Scottish Ministers. There is no clarity over the arrangements for the
NHS. We suggest an arrangement whereby HIS reports to Ministers if
improvement requirements for the NHS have not been met.
Complaints. There continue to be discrepancies in complaint handling
across health and social care. There may be opportunities to improve
and simplify this. The respective roles of internal investigation of
complaints, the improvement organisations and the Ombudsman
should be clear and consistent for people who wish to complain.

A positive and consistent duty for both organisations is the duty to give advice
to anyone who contacts either organisation where that advice relates to the
organisation’s functions. We welcome this and would recommend that the
same duty should apply to the Mental Welfare Commission.
Status of the new organisations.
In the lead up to the Bill, and in discussions about the proposals that took
place in January and February 2009, we were lead to understand that
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SCSWIS would be a non-departmental public body and HIS would be a
special health board. In reading the way these organisations are constituted,
as per the schedules to the Act, it appears that both organisations will be
independent. However, HIS would be constituted under the NHS Act. We are
somewhat confused by this and would welcome clarification.
Interaction with Functions of the Mental Welfare Commission
The Committee will be aware that there is a separate consultation process
relating to the functions of the Mental Welfare Commission for Scotland.
When the Cabinet Secretary for Finance initially announced that the
Commission’s functions would be transferred to what will become HIS, this
gave rise to problems because of the intention, at that time, to constitute HIS
as a special Health Board. This gave rise to stakeholder concern about the
independent nature of the Commission’s functions. The alternative suggestion
to subsume these functions into SCSWIS cause concern because of the
perceived lack of influence on healthcare.
A major issue for us is the decision to split scrutiny and improvement functions
between Health and Social Care. We exist primarily as a safeguard for the
individual person with mental illness, learning disability or other mental
disorder. We conduct this function across the spectrum of services, including
not just health and social care but also others, including criminal justice. A
key issue for us, especially in our investigations, is where failure to act
collaboratively across the care spectrum results in deficiency of care or
treatment for an individual. We have some concerns that this split in functions
might not help address some of the joint working issues that we identify.
We would wish to continue to focus on the individual, while highlighting
lessons that can be used to improve services locally and more generally. In
doing so, we will wish to inform the new improvement organisations of our
concerns. At present, we try to follow up on improvements made as a result of
our recommendations. This is not our core function and we hope that
collaboration with the new organisations will result in action by them where we
find that service improvement is needed.
Without greater clarity on the form and function of the new organisations, it is
difficult for us to determine how best to work with them. In terms of scrutiny,
our individual safeguarding work relates to the way in which individuals have
their needs met and their rights respected. In making recommendations about
individual people’s care, we think that services can and should learn from our
findings and be able to improve. A key issue is how we engage with SCSWIS
and HIS in order to do this.
Given that the two organisations, as outlined in the Bill as introduced, will work
in significantly different ways, we have some difficulty in determining how they
will interact with each other and how we will interact with both of them. We
continue to contend that our functions relating to the individual are discreet,
apply across the care spectrum and we believe that stakeholders are clear on
the value they place on the Mental Welfare Commission and on our clear
focus in applying best legal and ethical principles to individual people’s care
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and treatment. We would like to ensure that findings from our work are
translated into action by services, supported by the two new improvement
organisations and we would be keen to explore how this can be achieved.
We think this requires a significant degree of consistency across the functions
of these two new organisations. We do not see this consistency in the Bill as
introduced. We believe that improvements are necessary as outlined in our
comments here.
Summary
We agree that there is a need to simplify and improve the arrangements for
the scrutiny and improvement of public services. There are problems with the
separation into health and social care in terms of approach and consistency.
As an organisation whose primary role is to safeguard the individual, we wish
to see consistency in setting and maintaining standards across the care
spectrum. We hope that the Bill can be amended to achieve greater
consistency than it does in its present form.
We hope these comments will be helpful to the Committee and we will be
happy to expand further on than when we give oral evidence.
Dr Donald Lyons
Director
And
Mr Jim Connechen
Acting Chairman
Mental Welfare Commission for Scotland
14th August 2009
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Appendix: Functions under parts 4 and 5 of the PSRB: comparisons and
contrasts
Function

Social
service

Care
service

NHS

Review and
evaluate
effectiveness
Encourage
improvement
Recommend
improvements

Yes

Yes

Yes

Ind.
Health
care
Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Investigate
incident, event
etc
Improvement
notice

Yes

Yes

Unclear.
Regulations
specify
content of
inspections
No provision

YES (for “care
services” and
with the
proviso that
registration
might not be
cancelled but
that the
matter is
reported to
ministers)
As above.
Note that
Ministers may
hold the LA to
be in default
and take
action against
them
No provision
Yes for “care
services”
No provision

Yes

Unclear.
Regulations
specify
content of
inspections

Yes

Yes

Unclear.
Regulations
specify
content of
inspections

Yes

Condition notice

Complaints
Registration
Supporting
including quality
assurance and
accreditation
Advice
Inquiries

Yes
Yes

Yes

Yes
Yes

Yes
Yes

No provision Yes

Not clear
that this
applies

Yes
Yes

Yes
Yes

Yes
Yes
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Public Services Reform (Scotland) Bill
NHS Forth Valley
As an NHS Board Chief Executive I welcome the Public Services Reform
(Scotland) Bill (the Bill) aiming to improve the landscape of public bodies in
order to deliver more effective and co-ordinated government to the benefit of
the Scottish population. In particular, the approach to simplify and indeed
streamline the number of public bodies both in terms of total bodies but also
scrutiny bodies in reducing the burden on the public sector. This is essential if
Scotland is to realise the national outcome that ‘our public services are high
quality, continually improving efficient and responsive to local peoples needs’
and give assurance to the people of Scotland.
As an organisation NHS Forth Valley contributed to the Crerar Review of
regulation, audit, inspection and complaint handling of public services in
Scotland. I am in full agreement with the review findings confirming the
importance of external scrutiny as an essential function in the system of
governance and accountability. However, as stated in the Policy
Memorandum of the Public Services Reform (Scotland) Bill, it is highlighted
that whilst assurance is a key component of scrutiny, improvement is also a
factor, noting that scrutiny plays an important role in influencing a culture of
continuous improvement. I consider there to be particular challenges in
balancing the requirements of scrutiny, regulation and improvement, an issue
expanded on later in this written evidence.

Approach to Evidence
I aim to focus on Part 5 and the establishment of Healthcare Improvement
Scotland with scrutiny and other functions in relation to services provided
under the National Health Service and independent health care services.
However, there are some general points I will also consider in relation to Part
4 and the establishment of Social Care and Social Work Improvement
Scotland (SCSWIS) with scrutiny functions in relation to care services and
social work services and in Part 6 and the requirements of joint inspection.
Evidence
Part 5 – Main question
Will the establishment of Health Improvement Scotland (HIS) lead to
improvements in the registered independent healthcare services and the NHS
in Scotland?
In order to answer the question posed there are a number of aspects that
require consideration. These include Independence, Scrutiny and Regulation
versus Improvement, Methodologies, User Focus and Joint Inspections which
will be considered in turn below.
Independence
As stated in the Policy Memorandum, the independent Crerar Review
highlighted that the unique role of external scrutiny is to provide independent
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assurance that services are well-managed, safe and fit-for-purpose, and that
public money is being used properly.
In terms of ‘independent assurance’ the establishment of HIS as a health body
and not an NDPB as is the case with SCSWIS, may, from a particular
perspective, reduce the ability for truly independent assurance and
assessment. This arises from the potential challenges and or conflicts
between the functions of scrutiny, regulation and improvement considered
below. It is acknowledged that over time the Scottish Government may move
to a single external scrutiny body but not at this stage. Due to the complexities
and varying approaches within the current organisations this is considered
appropriate.
In relation to this point, the decision to remove the Mental Welfare
Commission for Scotland (MWCS) from the Bill until stage 2 is also
appropriate. The MWCS has a strong tradition of being regarded as a
specialist body protecting potentially very vulnerable people and is also a
source of reference for professionals and patients and their families so there
is merit in retaining its specialist function. However, the interface with the
MWCS and HIS will be important.
Scrutiny and Regulation v Improvement
The new bodies of SCSWIS and HIS are referred to as ‘new improvement and
scrutiny bodies’. The aims of HIS are noted as improving the quality of
healthcare through supporting NHS Boards and independent healthcare
providers in improving patient care by bringing together the provisions of
advice, and guidance, support for implementation and improvement and
assessment, monitoring and reporting. There is no mention of scrutiny in the
overall aims. The core functions of SCSWIS are regulation of care services
and inspection of social services with little mention of improvement. It is
acknowledged that the new bodies will work together and with other bodies to
‘support improvement and scrutinise services where services act collectively
to individuals’ needs’. In terms of improvement it will be important to ensure
that best practice is the goal with levelling up wherever necessary. However
the methodologies for assessing improvement and scrutinising and regulation
are quite different. The enforcement ability of HIS also requires clarity.
The skills and competencies of those performing reviews or inspections
require consideration with skill sets quite different between regulatory Care
Commission Officers and NHS QIS peer reviewers.
It is recognised there will be key benefits in the sharing of approaches
between the current NHS Quality Improvement Scotland (NHS QIS) and the
Care Commission. NHS QIS are skilled in approaches to setting standards
and utilising improvement methodologies particularly through the recent
developments through the Patient Safety Programme focussing on outcomes.
However NHS QIS are less skilled in scrutiny per se and have had challenge
with the current approach to assessing NHS Boards wider performance in
governance through the Clinical Governance and Risk Management
Standards reviews. Indeed the organisation has resisted from being seen as
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an inspectorate focussing on standard setting, improvement and review.
Whilst the Care Commission have a greater focus in assessing regulatory
requirements and scrutiny there is also a requirement to consider inputs to
achieve regulation rather than outcomes and improvements. The evidenced
based approach to assessment and development of standards used at
present within NHS QIS will be of significant benefit to the independent
healthcare sector. As will their detailed understanding of the specific issues
around healthcare delivery and quality assurance in that very specific arena.
However for HIS to truly ‘lead to improvements in the registered independent
healthcare services and the NHS in Scotland’ a great deal of thought will be
required on each aspect of the function and a review of the aims outlined in
paragraphs 204 and 206 of the Policy Memorandum to ensure clarity of
function. It is noted that the provisions within the Bill are designed to enable
the new bodies to build on or improve the approaches, methodologies and
practices of the existing bodies. These provisions should be maximised to
ensure the fundamental underpinning of both improvement and scrutiny
capability and a refocusing of the new body. The cultural changes required
within the current organisations of NHS QIS and the Care Commission should
not be underestimated.
Methodologies
As stated in the Crerar Review there are five guiding principles recommended
for external scrutiny; public focus, independence, proportionality, transparency
and accountability. Acknowledging these and to realise the overall aims of the
Bill, in particular to streamline decision making and improve transparency and
to stop activity that no longer contributes to the public purpose, the approach
to a more ‘proportionate and risk-based scrutiny system’ will be critical.
Proportionality over bureaucracy will be a key challenge with evidence of
where there is patient /client benefit the real measure of success.
Although organisations are developing more risk based approaches, the
impact of this in the service has yet to be realised. As the new bodies become
established, the process to get to that stage of true proportionality must not be
delayed supported by redefined methodologies.
It is noted that the provisions in the Bill in establishing the new bodies are
designed to put in place an enabling framework within which improvement and
scrutiny work can be developed and adapted rather than prescribing a specific
set of processes which must be undertaken. Further detail is required on what
is defined as an ‘enabling framework’ with potential input from service users
and providers in its content to ensure meaningful assessment and
engagement.
The issue of methodologies requires consideration in terms of approach to
any regime of visits or inspections and is also of relevance to joint inspections
noted below. Clarity around Regulation versus Inspection versus Monitoring
improvement will be important.
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In terms of applying some detail to potential approaches cognisance should
be taken of the developing NHS Scotland Quality Strategy and the adoption of
the Institute of Medicine’s
(IoM) dimensions of quality namely; Patient
Centred, Equitable, Effective, Efficient, Safe and Timely. Historically there has
been significant duplication in detailed measurements and requests for data
from organisations by scrutiny and assessment bodies, an issue recognised in
the Crerar Review. Through methodology review it will be important to
consider agreeing a high level suite of indicators against these dimensions of
quality including those of patient experience to inform further developments
and ensure a user focus and consistency across Scotland. Risk will also need
to feature as a key component to ensure adequate governance.
User focus
It is noted that the provisions in Parts 4 and 5 complement the new duties on
the improvement scrutiny bodies in Part 6 of the Bill, of “user focus”, “cooperation” and “joint inspection”. The issues of joint inspection and cooperation are considered below.
This approach to user focus is to be welcomed and builds upon the good work
in this area within many organisations and also links well to the quality
dimension of being ‘patient centred’. In terms of ‘user focus’ and ensuring that
the users of public services are better involved in the design and delivery of
the work and governance of bodies that scrutinise those services there are
some key points to consider. The preparation of both staff within the scrutiny
bodies and service users who will work with them cannot be underestimated.
Time spent in training and capacity building is critical to ensure users and
professionals work in a productive way together. The function of supporting
governance arrangements within these bodies will require a specific skill set
and understanding of the requirements by the respective service users.
Joint Inspection
Although ‘Joint Inspection’ is defined in Part 6 of the Bill, ‘joint working’
between respective scrutiny bodies is emphasised throughout the Policy
Memorandum in relation to Parts 4 and 5. This is to be welcomed, as is the
duty placed on scrutiny bodies, also detailed in Part 6, to co-operate and coordinate activity with each other.
With particular focus on Joint Inspection it is acknowledged HMIe and SWIA
along with the Care Commission, NHS QIS and other scrutiny bodies, can
conduct joint inspections of child protection services. The new duty requiring
the scrutiny bodies to collaborate and undertake joint inspections on a wider
range of children’s and adult services are aimed at ensuring an improved and
more proportionate scrutiny regime for service providers including local
authorities. There are a number of points requiring consideration for
successful joint inspections which are truly joint in nature. There have been a
variety of experiences where joint inspections have taken place but the
approaches taken by the individual bodies have resulted in a complex
methodology. The principle of organisations being assessed collectively on a
service specific basis is positive and as we move to integrate services and
enhance joint working locally it will be of increasing importance. NHS Forth


1333

Valley has experienced four joint inspections in the past 2 years and on the
whole these have been positive. The key issue is to ensure that individual
scrutiny bodies merge their approaches to add value and not merely bolt on to
each other. Services are delivered along the patient journey of care and joint
inspections should follow that approach. Identification of key areas for
improvement and support to achieve these have been positive features of
these more integrated inspections.
Key issues to consider:
• Clarity of roles and purpose of the organisations taking part in the
inspection i.e. improvement, regulation.
• Development of joint standards to promote joint inspection.
• Clarity of information and or evidence required which is an issue that can
take a great deal of time and preparation, a point raised during the Crerar
review. The level of information required will depend on the function of the
inspection e.g. at the level of strategic process and planning, trend
analysis or lower level KPIs backed up by care plan evidence or policy
evidence. Evidencing ‘improvement’ must be streamlined considering the
suite of indicators highlighted previously and a minimal set of key
documents. It is noted that the Bill will significantly assist in information
sharing between bodies.
• Ongoing evaluation of processes to ensure improvement and that they add
value.
Of final note is the point made in the Policy Memorandum that ‘tough tests’ will
be applied to the creation of any new bodies. Over and above those of
economy, efficiency and effectiveness, further consideration of what these
tests may be and what success will look like from service user, service
provider and the Scottish Government perspectives will be required.
Summary
In Summary it is important to answer the question posed: Will the
establishment of Health Improvement Scotland (HIS) lead to improvements in
the registered independent healthcare services and the NHS in Scotland?
Key issues in relation to the question have been raised against the headings
below.
• Independence
• Scrutiny and Regulation v Improvement
• Methodologies
• User Focus
• Joint Inspections
The points raised relating to independence and assurance are of broad
principle acknowledging the potentially wider view and not for direct action.
In relation to issues highlighted around Scrutiny and Improvement for HIS to
truly ‘lead to improvements in the registered independent healthcare services
and the NHS in Scotland’ a great deal of thought will be required on each
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aspect of the function and a review of the aims outlines in paragraphs 204 and
206 of the Policy Memorandum to ensure clarity of function.
It is acknowledged there will be key benefits in the sharing of approaches
between the current NHS Quality Improvement Scotland (NHS QIS) and the
Care Commission with evidenced based approach to assessment and
development of standards used at present within NHS QIS will be of
significant benefit to the independent healthcare sector.
In terms of methodology, approaches to a more ‘proportionate and risk-based
scrutiny system’ will be critical. Proportionality over bureaucracy will be a key
challenge with evidence of where there is patient /client benefit. As the new
bodies become established, the process to get to that stage of true
proportionality must not be delayed supported by redefined methodologies.
Cognisance should be taken of the developing NHS Scotland Quality Strategy
and the adoption of the Institute of Medicine’s (IoM) dimensions of quality
namely; Patient Centred, Equitable, Effective, Efficient, Safe and Timely.
The approach to user focus is welcomed and it is underlined that the
preparation of both staff within the scrutiny bodies and service users who will
work with them is of key importance. Time spent in training ensuring capability
and capacity building is critical to ensure users and professionals work in a
productive way together.
The principle of organisations being assessed collectively on a service
specific basis is positive and as we move to integrate services and enhance
joint working locally it will be of increasing importance. The issues highlighted
around clarity of roles and purpose, development of joint standards to promote
joint inspection, clarity of information and or evidence required with ongoing
evaluation are critical.
Fiona Mackenzie
Chief Executive
NHS Forth Valley
14th August 2009
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Public Services Reform (Scotland) Bill
NHS Greater Glasgow and Clyde
1.

Introduction

NHS Greater Glasgow and Clyde (NHSGGC) welcomes the review of scrutiny
arrangements for health and social care in Scotland, and the opportunities which
the proposed changes bring.
NHS GGC has 10 Community Health Partnerships, 6 of which are integrated
health and social care organisations. We take part in 6 Community Planning
Partnerships, and have a number of formal joint structures and integrated
management arrangements in place with Local Authority partners in areas such
as Addictions. As such, we have a key interest in both the changes to health
scrutiny and improvement through the establishment of Healthcare Improvement
Scotland, and to the changes to social care and child protection scrutiny with the
establishment of Social Care and Social Work Improvement Scotland. We have
a particular interest in the arrangements for scrutiny of joint and integrated
services across health and social care.
This paper sets out our views on the proposals in the form of responses to the
specific questions on which the committee is seeking views, followed by some
more general comments about the changes to scrutiny arrangements. We note
the committee’s specific interest in parts 4 and 5 of the bill.
We intend to respond separately to the parallel consultation about the inclusion of
the Mental Welfare Commission (MWC) within one of the two new bodies.
However, our initial view is that it would be preferable to incorporate the functions
of the MWC within the new arrangements unless there is a compelling reason to
retain a stand alone body.
2.
Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?
The proposed amalgamation of these bodies is a major opportunity to create a
more focused, cohesive and proportionate scrutiny system. We recognise and
value the role of scrutiny in providing public assurance on the quality of services,
and in focusing individuals and organisations on their responsibilities and areas
for improvement, and see the current changes as an opportunity to make this
more effective across a number of areas:
2.1

Reducing the burden of scrutiny

Our experience of the more co-ordinated joint approach to scrutiny which has
been developing recently has been positive, for example in relation to child
protection.
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One of the key challenges in reducing the burden of scrutiny is to ensure that this
can be done without the process becoming superficial. Where it is clear that
scrutiny is proportionate and adds value by addressing issues which are of key
importance to patients, public and clients, there is a clear outcome and benefit
from the input required by the process.
Ensuring that scrutiny processes
measure the right things and that feedback is prompt, accurate and supports
improvement is as important as reducing the bureaucracy of the process itself.
We welcome the increasing emphasis on self evaluation. However, there is a
need to recognise the resource intensive nature of effective self evaluation and
self assessment. Reductions in the burden of scrutiny and the costs of national
bodies should not be achieved solely through an unresourced transfer of
workload through the shift to self assessment.
Any changes to scrutiny
processes require support, information and training to health and social care
organisations so that new processes are fully understood and there is support in
providing the required information and changing the culture.
2.2

Regulation, Inspection and Improvement

There is a need to more clearly define the roles and authority of the new body in
relation to regulation, inspection and improvement
We would welcome greater clarity on the regulation function of the new body and
in particular the powers and responsibilities for enforcement. It is particularly
important to define the relative role of the scrutiny body and other organisations
such as Local Authorities and NHS Boards who have responsibilities either as
commissioning organisations, or through their duty of care to individuals who
receive services from private or voluntary sector organisations as part of their
package of care.
We welcome the proposed emphasis on scrutiny as a means to bring about
improvement in services. We would welcome an approach which combines the
identification of gaps and weaknesses in an organisation’s performance with
support on identifying the root causes of these, and on addressing them, building
on the knowledge of practice across Scotland which review teams develop.
However, it is important that the shift in emphasis to improvement does not
undermine the aim of reducing the burden of scrutiny.
There is a need to
consider how the new scrutiny bodies relate to other improvement activities to
avoid duplication and loss of focus.
2.3

Links to other scrutiny and improvement organisations

While we welcome the amalgamation of existing bodies into SCSWIS, there are a
number of other organisations with a focus on scrutiny, assurance and
improvement and it is essential that SCSWIS has clearly defined relationships
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with these bodies to avoid duplication and ensure focus on issues of importance.
We would particularly highlight the role and relationships to Audit Scotland and
the Public Services Ombudsman, as well as scrutiny arrangements for other
partners, such as the police.
We would also welcome clarity about the relationship between SCSWIS and
Healthcare Improvement Scotland (HIS) and further development of joint working
and aligned processes between these two organisations.
In particular, we would welcome greater focus and detail on the arrangements for
inspection and scrutiny of joint and integrated services.
This is required to
ensure there is clear accountability, to avoid duplication (for example multiple
interviewing of individuals) and to ensure that different scrutiny organisations are
not inspecting different organisations for the same purpose. While the creation
of SCSWIS will support this, the relationship to HIS is crucial and the process for
joint inspection needs to be set out clearly.
3.
Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent healthcare services and the
NHS in Scotland?
As an NHS board our comments primarily relate to the potential for improvement
in the services provided by the NHS in Scotland. However, we welcome the
inclusion of registered independent healthcare services within the remit of HIS to
ensure greater consistency of approach and standards. It will be challenging for
the new organisation to bring together a regulation and licensing remit for
independent healthcare with a scrutiny and service improvement remit for the
NHS, particularly as a number of the provisions of the legislation (e.g. schedules
11 and 12) only affect HIS in the functions which relate to the NHS.
The potential for the changes to lead to improvements in NHS healthcare
services depends on whether the existing Quality Improvement Scotland (QIS)
approach and responsibilities are transferred wholesale, or whether the
opportunity is taken to review this as part of the changes. Our specific comments
are set out below:
3.1

Areas of focus

The status and priority of HIS projects and standards needs to be clear.
At
present, the status of QIS reports and requirement to take action is not clear in
relation to the priorities and performance targets set for boards by the Scottish
Government.
While we have a number of positive examples of working with QIS and value the
standards and guidelines and service improvement approach, it would be helpful
to have a much more clearly defined work programme which is aligned to wider
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NHS objectives and requirements, particularly in the context of the Healthcare
Quality Strategy which is currently being developed by the Scottish Government.
We would also welcome an approach which is driven by the views of patients and
the public, to ensure that the areas of focus and activity reflect what is important
to service users. Better links to, for example, the Public Services Ombudsman
and concerns about standards of care would support that.
3.2

Links to Scottish Government Health Directorates performance and
development activities

We would welcome greater clarity about the relationship between the Scottish
Government Health Department’s performance framework and HEAT targets
which are the focus of board’s accountability to Government, and the
improvements and actions required by HIS. This is particularly important given
the different status which HIS will have compared to QIS’s current status as a
Special Health Board.
This is also an issue with improvement processes. There are a number of
different improvement initiatives and it is not always clear how these link, or
where they sit in the overall priorities for boards.
For example, key Scottish
Government publications such as Better Heart Disease and Stroke Care, Better
Cancer Care, Better Diabetes Care and the National Long Term Conditions
Delivery Plan.
All of these have implementation arrangements led by the
Scottish Government Health Department, with support for improvement through
organisations such as NHS Education Scotland (NES), collaboratives, and in
some cases QIS (through the development of standards and guidelines). The
linkages between these processes are not always clear. There is therefore a risk
that improvements being supported by the new HIS organisation do not have a
clear profile and priority in relation to the priorities and performance targets set by
the Scottish Government.
It would be particularly helpful if the forthcoming
Healthcare Quality Strategy could be explicit about the role and responsibilities of
the new HIS in relation to quality improvement and NHS Scotland priorities.
The role of scrutiny in providing information and assurance to the public on the
standards of services would also be helped if HIS were able to take more of an
overview of organisations’ performance, taking account of achievement of HEAT
targets in addition to specific standards.
We would also welcome clarity about the relative roles and responsibilities with
Health Protection Scotland particularly in relation to environment and hospital
acquired infection.
3.3

Development of standards

There are lots of examples of good practice in the development of standards and
guidelines within NHS QIS which we would want to see maintained in the new
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organisation, such as the strong focus on evidence based standards, and
developing user representation in the development of SIGN guidelines.
We would emphasise the importance of being clear about the evidence base for
standards and recommendations. For example, some clinical guidelines may be
based on significant and agreed evidence.
However, recommendations on
service structures, systems and processes may be more based on opinion and
examples of practice from elsewhere rather than objective evidence, and it is
important to distinguish between these.
4. General Issues
4.1

Purpose of the new bodies

We think that there remains some confusion over the aims and purpose of the
new scrutiny bodies and a need for clearer differentiation of their functions and
the different approaches these require.
The scrutiny functions of the new
organisations include:
x
x
x

Individual client scrutiny
Scrutiny of systems and processes
Setting standards and scrutinising implementation

It is not possible to have a streamlined and more effective scrutiny process
without clarity about these different functions, the different approaches they may
require, and the relative priority or status of recommendations and reports.
It would be helpful to consider any lessons from the changes to scrutiny
arrangements in other parts of the UK, in particular the establishment of the Care
Quality Commission in England which is experiencing similar challenges to those
highlighted here in terms combining an inspection and improvement approach.
We would also welcome greater and more visible involvement with UK
counterparts to ensure UK wide sharing of good practice and standards, both in
relation to the services being inspected and in the scrutiny processes
themselves.
4.2

Review processes and review teams

Our experience of both scrutiny and improvement activity with existing bodies
has highlighted the importance of the approach, constitution and training of
review teams. The establishment of the new bodies is an opportunity for a more
co-ordinated and transparent system for identifying inspectors and reviewers.
There needs to be clarity on how the inspection workforce will be provided and
developed, and the relative pros and cons of different models such as full time,
dedicated inspectors or peer review type approaches.
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We recognise that there may be differences in approach to selection depending
on whether the focus is on inspection or improvement. Inspection may require
greater use of ‘experts’ and consistency of personnel to ensure common
approaches. However, we recognise the role of peer review and seconding staff
from front line services to participate in review processes, and the opportunities
this brings for shared learning. The role of front line staff as reviewers should
also be taken into account when considering the burden of scrutiny, as often the
same groups of staff will be involved in self assessment, being scrutinised, and
being part of review teams for other organisations, in addition to their service
delivery responsibilities.
4.3

User involvement

The involvement of patients / public in scrutiny processes needs to be
appropriate and proportionate to the scrutiny objectives.
User involvement in defining the areas to be assessed is vital if scrutiny bodies
are to fulfil their function of providing assurance to the public on the performance
of services. User involvement can help to ensure that the right things are being
scrutinised and that relative importance of issues is identified.
Similarly, it is important that the views of users, patients, carers etc on local
services are part of inspection and scrutiny processes, without this being
tokenistic (e.g. through single individual representation).
User involvement in the process of scrutiny should not be confused with the
scrutiny of organisations’ activities in engaging with patients and the public. This
is a function currently carried out for NHS Boards by the Scottish Health Council
under the umbrella of NHS QIS, and we note the intention for this arrangement to
continue with HIS. We would question whether this needs to be a separate
activity, and re-emphasise the principles that review of this activity should be
proportionate and linked to the overall purpose of scrutiny.
4.4

Achieving the aims of reform

We endorse the aims of the reforms to the scrutiny in Scotland and the focus on
ensuring it is proportionate and focused on assurance and improvement. While
the proposed establishment of SCSWIS and HIS has the potential to deliver
these aims, this will not happen automatically through restructuring. It is
therefore important that the changes are evaluated to ensure that the aims have
been met.
Lorna Kelly
Head of Policy
NHS Greater Glasgow and Clyde
14th August 2009
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Public Services Reform (Scotland) Bill
NHS Quality Improvement Scotland
1.

Introduction

Part 5 of the Bill, Healthcare: Scrutiny and Improvement, describes the
establishment of a new body, Healthcare Improvement Scotland (HIS). All of the
current functions of NHS QIS, including those of the Scottish Health Council, will
transfer into the new body together with the registration and regulation of the
independent healthcare sector, including complaints in relation to the provision of
an independent healthcare service. The key functions currently performed by
NHS QIS are set out in the diagram below:
Advice,
guidance and
standards

NHS QIS
Key Activity
Assessment,
measurement
and reporting
Assurance
Accountability

Implementation
and
improvement
support
Local
improvement
cycles

Assessment and measurement / scrutiny is just one element of this cycle of
quality improvement and maintaining the balance between the three activities will
be key to ensuring improvement across both the NHS and the independent
sector. This will be a key responsibility for HIS, which will need to build
confidence that its values are focused on improvement, and demonstrating the
organisation’s contribution to implementation of the new NHS Quality Strategy
will be critical to this.
Crucial to the functions currently fulfilled by NHS QIS is clinical buy-in. A key
factor in maximising the effect and impact of guidance and standards is that
these are developed with healthcare professionals, not imposed externally;
likewise the process of reviews against standards is based upon peer review.
This is one important aspect of the mutuality that the Government is committed to
reinforcing in the NHS; it also avoids the bureaucracy and cost of recharging
transactions between NHS Boards. Again there is an important balance to be
struck between robust and evidence-based processes and professional expertise
and involvement. We therefore strongly welcome the commitment that HIS will
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remain an NHS body and the further extension of our approach to clinical
engagement to the independent sector.
The creation of HIS also provides NHS QIS with the opportunity to review and
refine our internal arrangements, including Board governance arrangements.
This should optimise the prospect of harmonising activities, avoiding duplication,
ensuring co-operation and greater efficiency.
The legislation which established NHS QIS (The NHS Quality Improvement
Scotland Order 2002) no longer adequately reflects the approach to our work and
the PSR Bill presents an opportunity to re-articulate the Scottish approach to
quality improvement in healthcare.
We welcome the opportunities for
improvements in the approach to scrutiny and performance assessment in the
NHS, and the opportunity for a more integrated and aligned approach across the
NHS and independent sectors.
2.

Commentary on Part 5 of the Bill – Healthcare: Scrutiny and
Improvement
10B

Principles

10B (2) states that ‘the safety and wellbeing of all persons who use
services provided under the health service and independent health care
services are to be protected and enhanced’. This means that HIS
assumes a ‘duty of protection’ and section 10K (4) refers to the disclosure
of information obtained during inspection for protecting the welfare of
children or at-risk adults. Our approach to reviewing both organisations
(governance) and services (clinical) optimises the level of assurance it is
possible to provide. However it is important to be realistic about the
absolute degree of assurance possible.
In addition, section 10D, subsection (3), refers to the liability of HIS in
respect of any liabilities incurred, including for ‘negligent acts or
omissions’. Consideration will need to be given to what this might mean in
practice for HIS, for example, in relation to frequency and basis of
inspection visits.
10C

Health service functions

(1) (d) retains the functions of NHS QIS in relation to the evaluation and
provision of advice, currently carried out by the Directorate of Guidance &
Standards and the Scottish Medicines Consortium. Their guidance should
apply across the NHS and independent sector in Scotland to ensure
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consistency and equality of approach, and we welcome this opportunity for
greater alignment.
Subsections (2) (a) and (b) refer to the power to assist voluntary
organisations whose activities may be similar to or related to the functions
of HIS. There is already considerable collaboration with the voluntary
sector and this provides for it to be further strengthened. However it is
important to be clear that such assistance needs to be directly related to
the strategic aims of HIS and properly resourced.
Subsection (2) (c) also refers to the power to disseminate information
relating to ‘the promotion and maintenance of health’. Given the remit of
NHS Health, and to avoid duplication, it may be appropriate to refer to the
need to work jointly in this area.
Subsection (3) (c) sets out the requirement for HIS to provide advice to
Ministers. In addition, the professional integrity of HIS must be maintained
by enabling the organisation to report to Ministers when issues of concern
are identified as a result of inspections and other data / informationgathering activities. We therefore welcome and value the inclusion of (3)
(d), the power to provide such advice to Ministers at any time.
10E

Independent health care functions

These functions bring the risk of scrutiny distorting, perhaps even
dominating, the balance of the organisation’s quality improvement
activities, bearing in mind the NHS is the principle provider of healthcare in
Scotland. This risk would be exacerbated if commencement orders were
issued for the independent health services that are covered by the
Regulation of Care (RoC) Act but not yet commenced. There must be
sufficient evidence to support commencement for any additional services
and there is already much work underway in assuring the quality of these
services. As the RoC Act includes dentists and certain clinics it would put
significant pressure on the new organisation.
We therefore welcome the intention that the existing functions of NHS QIS
and the existing functions of the Care Commission in relation to the
independent healthcare sector will be covered by Healthcare Improvement
Scotland in the first instance. The Bill provides for additions to these
functions and in our view further consideration needs to be given to their
extent and timescale. The scope of services covered may also have
implications for the extent to which improvement can be implemented or
measured, particularly for services where there is a limited evidence base
or limited impact.
10F
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Meaning of “independent health care services”

Section (2) refers to the current definition of independent clinics as
including a ‘clinic…from which services are provided…by a medical
practitioner or a dental practitioner’.
There is also scope for independent clinics to supply similar services
involving healthcare professionals other than medical or dental
practitioners.
The provisions should therefore apply to all registered
health professionals working in independent health services.
The definition of “independent medical agency” is unclear, particularly in
terms of how this can be distinguished from an independent clinic.
The definition of an “independent hospital” is difficult to interpret, where
this is collocated with an NHS hospital. It is important that there is clarity
as independent healthcare is provided in increasingly innovative ways, in
particular arising from “site sharing”, where both the NHS and the
independent sector are working closely together, including the use of fast
track diagnostic and treatment centres.
10H

Standards and outcomes

Section 10H states that ‘Scottish Ministers may prepare and publish
standards and outcomes’ applicable to both NHS and independent health
care services. At present, any provider of independent health care
services who is also providing services to NHS Boards is required to
comply with relevant NHS QIS standards and we welcome the opportunity
for a more integrated approach to standard setting.
Section 10H also refers to the need for consultation as appropriate and the
ability to delegate this function to HIS or ‘other persons’. Consultation and
co-ordination relating to the development of any standards and outcomes
is vital to ensure consistency of approach and balance across quality
improvement activities. We strongly support the proposal that the setting
of standards is delegated to HIS to ensure continuation of the current
approach being taken by NHS QIS to quality improvement in
NHSScotland.
10M

Inspections: reports

NHS QIS welcomes the emphasis in this section on the ability to report
and make available the findings of inspections carried out by HIS, as this
is a valuable requirement for an independent inspection process. While
NHS QIS, and subsequently HIS, will therefore be transparent and
accountable to the public and to Scottish Ministers, this does not
guarantee that the findings and recommendations of reports will be able to
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secure an adequate response by government and other relevant
authorities as recommended by Crerar.
10N

Regulations relating to inspections

We note that under 3 (e) the regulations make provision for: ‘the sharing or
production of information (including health records) for the purposes of an
inspection’; and for ‘interviews and examinations…which may be carried
out in connection with the inspections’. These are not approaches
currently employed by NHS QIS. We would strongly recommend that, for
both HIS and SCSWIS, any deployment of such provisions should be
exceptional and underpinned by a Code of Practice. Ideally patients
would give consent for access to their records for the purpose of improving
healthcare.
In this section, medical records are defined, while dental records are
referred to but not defined. It would be helpful to have a similar definition.
We would also suggest that in 10N (4), line 3, “medical records” is
replaced by “health records”.
10O
10Q
10S

Registration of independent health care services
Improvement notices: independent health care services
Condition notices

The new arrangement enables greater use of common approaches to
standards and assessment across all healthcare – whether delivered by
the NHS or independently, and this is welcomed.
Section 10O sets out the responsibility of HIS for registration of
independent health care services. It should be noted that NHS QIS does
not currently have a registration function and that the resource implications
of HIS taking on this function will require consideration.
In contrast to the other functions of HIS, each of the areas above
introduces a responsibility in relation to independent healthcare services,
the equivalent of which will not be applicable to NHS services, and
presents a challenge in terms of ensuring a common approach. While the
NHS is heavily performance managed it is not formally regulated as such,
and the sanctions that can be invoked are less explicit. However while
there are different sanctions, both approaches are robust and have the
necessary power to address failing systems.
10Z3 Complaints about independent health care services
10Z3 states that HIS must establish a complaints procedure in relation to
independent health care services (currently undertaken by the Care
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Commission). This will sustain the current situation whereby NHS users of
independent healthcare can complain via both the Care Commission and
NHS processes. There is also a concern, as expressed in the Crerar
report, that there is not a single complaints system for users of all public
services.
However the introduction of the Bill gives an opportunity to standardise the
approach to handling complaints and joining up learning across the NHS
and independent healthcare sector, and ideally across the public sector
generally.
10R

Cancellation of registration

This section refers to cancellation of the registration of independent health
care services. It is important that the procedures for cancellation of
registration of care services regulated by SCSWIS will be exactly the
same for independent health care services in HIS.
10Z

Registration fees

This section refers to the ability of HIS to charge fees in respect of its
registration function. This will be necessary to cover the administrative
resource required to provide this function in HIS as it does in the Care
Commission at present. If regulation of independent healthcare is to be
extended beyond the existing arrangements, it is essential that provision is
made for full cost recovery.
10Z7 Inquiries
This section includes the ability for HIS to charge the party to an inquiry for
expenses incurred. It could be argued that this is not in keeping with the
independent nature of HIS and it may be preferable for this function to rest
with the Scottish Government i.e. once an inquiry is concluded, the
Scottish Government can pursue the reimbursement of costs on behalf of
the taxpayer.
10Z10 Establishment of Scottish Health Council
(2) (b) refers to the appointment by Scottish Ministers of a member of HIS
to chair the Scottish Health Council, on the basis that ‘HIS may
establish…a committee to be known as the Scottish Health Council’.
We welcome the opportunity presented by the Bill to more fully integrate
user focus activities within HIS than has been the case to date with NHS
QIS and the Council, in particular through the implementation of the
Participation Standard.
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If Scottish Ministers appoint a chair of the Council, this should be from the
core membership of HIS with the same lines of accountability as other
members and not independently accountability to the Minister as at
present, to ensure a more streamlined patient focus and public
involvement approach and fully integrated work programme and hence the
efficiencies and economies that are a core purpose of the Bill.
3.

Additional commentary

x

Part 6 of the Bill – Scrutiny
94

Scrutiny: Duty of Co-operation

The introduction of the PSR Bill and the setting up of HIS and Social Care
and Social Work Improvement Scotland (SCSWIS) presents a number of
opportunities to strengthen and further develop our current working
practices, including: the introduction of a more consistent approach to risk
assessment and scrutiny of public services; improved sharing of
information; and use of the Duty of Co-operation to replace the current adhoc joint working arrangements. NHS QIS is fully involved in the multiagency task groups which have been established to take the project
forward.
In relation to the bodies working to the same templates and processes,
‘one size may not fit all’ and that HIS and SCSWIS will need to tailor their
approaches. The opportunity to review the co-operation to ensure that the
wellbeing of users is at the centre of the respective functions of HIS and
SCSWIS is welcome.

x

Schedule 5A – Membership of HIS
The Bill proposes that HIS consists of a chair, the chair of SCSWIS, and
between 10 and 13 other members, all appointed by Scottish Ministers.
There is nothing in the legislation which would prevent the Minister from
appointing employees of HIS and other NHS boards, but there is no
requirement to do so. This alters the nature of the governing body from the
current NHS QIS, and may make it easier for HIS to demonstrate its armslength relationship from the NHS and independent sector providers.
We note that the Chief Executive ‘must be a member of HIS’ and it is
essential that this remains the case, to guide the smooth running of the
organisation. The inclusion of the chair of SCSWIS on the HIS Board and
vice-versa will bring an added time commitment but will strengthen
governance and strategic planning for both organisations.
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x

Policy Memorandum
Within ‘Overview of policy aims’, paragraph 185, we suggest that the
second bullet point should read ‘promote and support the continuous
improvement of services’.

Jane Illingworth
Executive Office Business Manager
NHS Quality Improvement Scotland
14th August 2009
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Public Services Reform (Scotland) Bill
Royal College of Nursing
The Royal College of Nursing welcomes the opportunity to submit evidence to
the Health and Sport Committee on parts 4 and 5 of the Public Services Reform
(Scotland) Bill. Our position is summarised here and then described more fully.
1. Health and social care split - patients do not experience care as ‘health care’
and ‘social care’. Separating the scrutiny bodies, as this Bill intends, does not
reflect the reality of the patient experience.
2. Links to the quality strategy - the Bill does not make clear the differing roles
of government and the scrutiny bodies in health care quality improvement.
3. Combining scrutiny and improvement - a national improvement support
function is vital to NHS Scotland. If this is to sit within a scrutiny body there needs
to be a strong distinction between the two roles.
4. Definition of independent health care services - the Bill needs to clarify the
definition of independent healthcare services, particularly those services offering
cosmetic and alternative healthcare procedures.
1. Health and social care split
The Crerar review recommends that there could be one scrutiny body for health
and social care. The policy memorandum to the Bill states that the Scottish
Parliament endorses this in principle, that the Government also endorses the
principle but considers that it is too soon to move to a single body. It seems at
odds with the stated purpose of the Bill not to take the opportunity of creating one
scrutiny body for health and social care. It implies that significant change to
scrutiny could occur again at a second stage, with all the uncertainty and change
this would bring for both the scrutiny bodies involved and the bodies being
regulated.
Given that nurses deliver care across sectors, RCN Scotland asks whether there
should be a split when it does not reflect services across the continuum of need.
The public have a right to high quality nursing care whether they are in hospital,
in their own homes or in a care home.
There is an emphasis on integration between health and social care in current
government policy. For all major policy issues integration of work streams across
departments, agencies and sectors has been a hallmark of this Government. To
separate health and social care for the purposes of scrutiny would appear to fly in
the face of current public sector policy. We would ask that consideration is given
to whether a separation of health and social care scrutiny is wise at this stage.
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Regardless of the nature of the new scrutiny body, the terms and conditions and
pensions of existing staff in all the bodies affected must be protected.
2. Links to the quality strategy
The Bill sets out the functions of Health Improvement Scotland (HIS) including
‘the general duty of furthering improvement in the quality of health care’. There is
some expectation that whilst HIS may have the ‘general duty’ for health care
quality in the NHS and independent sector, the improvement functions of
government will focus on particular targeted initiatives, as part of its own NHS
quality strategy which is currently under development. We are concerned about
potential confusion between and overlap of the roles of HIS and of government in
its own quality strategy.
The Scottish Health Council has highlighted that almost one in three patients in
Scotland say they have encountered a problem with the NHS and half of those
fail to complain because they thought it would not make a difference i . If the
Scottish Government wants to realise its aim for the NHS to become a world
leader in healthcare quality ii , the opportunity that this Bill presents to assist in
allowing this must not be wasted by confusing the quality and scrutiny picture.
Donald Berwick of the Institute for Healthcare Improvement (IHI) in Boston
addressed delegates at NHS 60 in 2008 and set out his top ten suggestions to
improve the quality of care in the NHS iii . His first suggestion was to put the
patient at the centre and his second suggestion was to stop restructuring. His
view was that reorganisation drains energy and productive change, i.e., that
which makes a difference to patients, is faster in stability.
If the NHS in Scotland is to improve, any initiatives which drain productive energy
and are not focused on the patient should to be questioned. We would ask that
the proposed improvement functions of HIS fit within the overall approach to
improvement activity across health care in Scotland.
3. Combining scrutiny and improvement
Professor Crerar defines external scrutiny as providing ‘independent assurance
that services are well-managed, safe and fit for purpose’ iv . Improvement seeks to
support service providers towards clinical excellence and to deliver patientcentred health care.
RCN Scotland believes that a nationally coordinated improvement support
function is critical to enhancing and developing the quality of health care in
Scotland. Providing clear national standards based on the best available
evidence, coordinated support for implementation, validated measurement tools
and national data capture systems are all vital to support service providers.
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The supporting briefing provided for the Cabinet Secretary for Finance’s
Statement on Scrutiny Improvement in November 2008 stated that ‘the main
responsibility for continuous improvement lies with service providers themselves
but with the Government and scrutiny bodies having a key role to facilitate this’.
As stated above, the roles and responsibilities of Government and the scrutiny
bodies must be made clear to avoid confusion and duplication.
There is also a possibility that there will be higher levels of public interest in the
scrutiny role of any such body, rather than its quality improvement role. There is
a danger that this would result in more emphasis on the scrutiny role of the
organisation and resources could eventually be shifted away from quality
improvement towards scrutiny. This would undermine the Government’s
intentions regarding quality improvement.
It is worth noting that in England the previous two scrutiny bodies (the
Commission for Healthcare Audit and Inspection and the Healthcare
Commission) have had very explicit improvement functions. The new scrutiny
body, the Care Quality Commission, has emphasised its independence from
service and does not have a direct role in improvement v . In terms of lessons
learned, it might be worth taking evidence as to why the new body in England
has evolved in this way.
Huw Davies and colleagues from the University of St Andrews reviewed the
evidence on public sector regulation some years ago and set out the pros and
cons of systems based on quality assurance or quality improvement. The
following table is adapted from Kieran Walshe’s work and is taken from their
report vi .
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Quality assurance model

Quality improvement model

Likely
advantages

Regulated organisations pay
attention to regulator, take it
seriously, and respond readily to
its initiatives.

Regulators and regulated
organisations work together on
improvement and collaborate
effectively; costs of regulation are
minimised.

Likely
disadvantages

Creative compliance, resistance
and lobbying by regulated
organisations are likely to subvert
purpose of regulation; very high
costs of sustained inspection
and enforcement that are
required.

Regulation may lack teeth and be
seen as weak with limited ability to
make unwelcome changes happen in
regulated organisations; regulator may
be seen as too close to or allied with
the organisations it regulates.

Whether located within the same body or not, the roles of scrutiny and
improvement need separating. We think consideration should be given to
whether the simplification of scrutiny and the enhancement of quality are best
served by locating both functions in the one body.
4. Definition of independent health care services
This final issue we would like to raise is around the definition of independent
health care services. It is possible in the current formulation of the Bill that
invasive cosmetic procedures could be undertaken outside of a registered clinic
as the definition is of a clinic where services are provided by a medical
practitioner. Should another professional set up providing services they would not
be regulated as the Bill stands. Consideration should be given to whether this
approach is safe or whether it would be better to regulate the procedure,
regardless of the setting or professional carrying out the procedure.
This also applies to alternative health treatments which would be regulated if
overseen by a medical practitioner, but could remain unregulated in an
‘independent clinic’ run by others.
As independent contractors GP practices could fall under this definition and the
Bill is not explicit as to whether it is intended that primary care is regulated
through HIS.
It is important that these points are addressed for the benefit of patients and
healthcare professionals.
Additional comment
Part 2 of the Bill – under ‘order-making powers’ – appears to allow Ministers to
modify many aspects of this Bill via subordinate legislation in the future. RCN
Scotland would be concerned about the implications of this lack of full
parliamentary scrutiny of significant changes to public bodies.
Conclusion
We have raised a number of questions concerning the Bill as it is important that
any changes made to existing organisations, which affect both staff and patients,
will significantly improve scrutiny and quality of health and social care. Otherwise
the level of change proposed will not be justified. We are not convinced that the
Bill, as it is currently set out, achieves its stated objective of simplifying the
scrutiny of health and social care and ask that more consideration is given to the
questions that we have raised.
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Elinor Jayne
Parliamentary and Media Officer
RCN Scotland
14th August 2009
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Public Services Reform (Scotland) Bill
Scotland Patients Association
Scotland Patients Association’s aim in responding to this Bill is to reflect patients’
expectations from information gleaned from patients and relatives who have
contacted us as service users.
Amalgamation:
Patients will hope that the amalgamation of the Care Commission and the Social
Work Inspection Agency will create a more cohesive scrutiny system than at
present. Only time will prove if the general principles of the Bill will be able to
achieve this. The same is true of the establishment of Health Improvement
Scotland to improve independent health care services and the NHS in Scotland.
Amalgamation to save money by sharing offices and management to reduce
duplication of workload, as well as improving communication among the various
disciplines, is good. On the other hand, a cost cutting exercise to save money,
which is not channelled back into the various bodies for training and extra staffing
to cover the vast complex areas of scrutiny, is not good because it is not clear
how any savings will be used.
Morale of the workforce can be greatly diminished during the process of
amalgamation of departments and the workforce as posts are determined and
salaries set.
Independent scrutiny is essential and is at its best when those who scrutinise are
well-trained professionals, who have experience and understanding of any
service they have to scrutinise.
Paragraphs 547 and 548 under “costs on local authorities, bodies,
individuals and business”.
Para. 547. States in the last sentence that “Scrutiny will be proportionate and
risk-based with a reduction in the burden of scrutiny for well performing services
as the new bodies support providers based in the shift towards greater evidence
based self-evaluation over time”.
Para. 548. States “The move towards an increased emphasis on self-evaluation
has begun and will continue over time. The shift will be supported by scrutiny
bodies. The cost of external scrutiny over time will reduce as self-assessment
provides an incentive and assurance of high quality and continuous
improvement”.
The content of the above two paragraphs is worrying without further explanation.
If everyone performed to best practice and there was uniformity of best practice
throughout the NHS and the Private Sector, there would be little need for the cost
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of independent scrutiny and patients would have little need to worry. The reality is
that only one person, not working to best professional practice, can let a whole
team down and patients may therefore suffer as they can and do, for example in
the fight against hospital acquired infections. All members of a team should be
aware how not to spread infection and to achieve the best outcomes for patients.
Independent scrutiny is essential in checking that health professionals know how
not to spread infection.
Even excellent establishments could deteriorate from their traditional high
standards with a change in skill mix over time and it would not be prudent to be
unaware of this. SPA would accept that excellent establishments do not need to
have as frequent scrutiny as poorer ones and SPA agrees it is wise to put the
emphasis on those who need most help and scrutiny to improve.
SPA would therefore like to know how and when it is planned to make a decision
to reduce external scrutiny in favour of self-assessment.
Communication:
Improved communication between the new bodies is essential, as is
transparency of scrutiny reports, which should be published for service users and
their families to allow them to make informed choices resulting in better outcomes
for patients.
SPA agrees it is essential to have and integrated and holistic approach to
providing any service and for those who provide the service to be committed to
follow through on all tasks with a “do-as-you-would-be-done-by-culture”, in which
all staff members put the patient first. It is difficult to see how this Bill can
achieve changes in culture.
It is no good if everyone within a health team thinks that other members of the
team have passed on information to the patient or their families when in fact no
one has. Many NHS complaints are due to poor communication between staff
members and between staff and patients or their relatives, so systems would be
welcome which set standards for improvement in communication. This alone
could save the NHS money.
SPA would hope that the holistic intention in Paragraph 545, (second bullet
point), would look to prevent fragmented ways of working which are costly to the
NHS and to the patients. SPA welcomes the importance of this statement, as it
believes that it is cheaper and more efficient to provide a service with the bestqualified staff, the most appropriate treatments, and staffing levels, which are
more than just adequate, to provide a service to a patient, which results in better
outcomes.
Change of a service:
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When change is suggested, it is to be hoped that all the best practices, from all
the bodies, prior to amalgamation, will be adopted and incorporated within the
new bodies. Amalgamation is an enormous change and service users who have
been able to get information about scrutiny of services prior to change should still
be able to do so without difficulty while amalgamation takes place.
For example, The Care Commission have been giving out grades and reports on
Care Homes and other establishments, on their web site, and this has been well
used by relatives when trying to decide where to place a loved one who needs
care in the community. SPA hopes that that this service will be kept up to date
and continues to be in place on the present websites while new web sites are
built for the new bodies.
In it is hard for changes to be meaningful to the general population until people
require using a particular service, for himself or herself or a family member. It is
only then they will expect that management of scrutiny of services should be
independent and that outcomes and results of their scrutiny should be available
to the public on websites.
SPA welcome robust inspections and penalties for those who do not match the
required standards so that the very best practice is encouraged and rewarded
and the most appropriate care is delivered, at all times, with due respect and
dignity, taking into account confidentiality as well as the human rights of the
individual.
In summary:
SPA is in agreement with the general principles of parts 4 & 5 of the Public
Services Reform (Scotland) Bill but is uncertain how these principles will be
achieved to dramatically improve outcomes for service users in the future
compared with present scrutiny and present outcomes relating to health and
care.
(See Annex A, page 4 of this response)
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Annex A.
Issues have been raised with our organisation relating to how remote and rural
areas of Scotland will be sustained if NHS services are not maintained to a high
standard in these areas. Once services are lost, they are unable to be
scrutinised.
If people wish to live all their lives within a remote and rural area, have their
children and continue to live on and eventually retire in the same area, they
need support from NHS services, which are more than just adequate to
support them. Health services, which include general practice, local hospitals
which can provide inpatient and out patient services, ambulance services and
care homes etc., do need to be maintained. If they cannot be maintained the
community cannot be sustained and then people will move back to more
populated areas and towns.
NHS Continuing Healthcare: CEL 6(2008) 7 February 2008,
Encourages institutional base care to one of personalisation and to continue to
shift the balance of care nearer to people’s homes. Problems arise when
relatives do not think that the “Care Homes with Nursing” near to their home is
not of a high enough grade to provide this care. The Care Commission publish
their grades and reports and some remote areas in Scotland only provide Grade
3(adequate) care homes. If a patient needs “full nursing”, should this not be
thought to be a form of NHS Continuing Healthcare. The question is can they be
nursed in a “Grade 3” care home when no other higher grade of care home is
near to the family home or available for miles around. If one patient with full
nursing care is accepted in a “grade 3” home how does that impact on the other
patients within that Care Home, with the skill mix of nursing which will have
more, non fully qualified nurses to qualified nurses, compared with a local NHS
hospital.
Another worry for patients and relatives is that many of the Care Homes are in
the private sector so NHS money is going into private companies which have to
make profits to please their shareholders. What happens in a recession if some
companies have to close? How will the new scrutinising bodies deal with
standards which cover full nursing care in remote and rural areas?
The Care Commission can be very pleased with care given to NHS Continuing
Healthcare within a Hospice such as, St Margaret’s in Clydebank, yet a local
Health Board can decide that they would rather transfer Continuing Healthcare
from an excellent hospice, recognised by the Care Commission, to a new private
Care Complex, not yet built and not yet scrutinised. With and aging population,
living longer with more complex conditions SPA believes we need to keep
patients in nursing care which befits a good living until a person approaches
dying, with the transition of one state to the other offering nursing care which is
seamless. The sad fact is that excellent scrutiny of care does not prevent an
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establishment which is non profit making and which has worked to provide the
highest standards of nursing care from being prevented from offering NHS
Continuing Health Care as a choice to patients and relatives.
Dr Jean Turner
Executive Director
Scotland Patients Association
14th August 2009
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Public Services Reform (Scotland) Bill
Scottish Government
Background
Some level of proportionate external scrutiny will always be necessary to provide
independent assurance - to Parliament, to Ministers, and crucially to the public that services are safe, well-managed, high quality and focussed on outcomes,
and that public money is being used properly. The Crerar review of scrutiny
recommended that scrutiny should become more proportionate and risk-based
and should support service improvement. The Scottish Government wants to
create a system of external scrutiny that emphasises excellence in delivery and a
culture of self improvement within delivery bodies as it is these bodies who know
best the people who use services.
The proposals in Parts 4 and 5 in this Bill will enable major improvements to the
way in which healthcare, social care and social work services are scrutinised,
establishing a single scrutiny body looking at healthcare services and a single
body focussing on care and social work. The new bodies, Healthcare Improvement
Scotland (HIS) and Social Care and Social Work Improvement Scotland
(SCSWIS) will foster close working with Her Majesty’s Inspector of Education
(HMIE) (whose main scrutiny focus will be on education and learning for children
and other learners, with an on-going role in child protection and child protection
services) and with other key scrutiny bodies, such as Her Majesty’s Chief
Inspector of Prisons (HMIP), Her Majesty’s Inspector of Constabulary (HMICS)
and the Housing Regulator.
HIS, SCSWIS and HMIE will between them scrutinise and foster improvement in
services which spend around 60% of Scottish public expenditure. The changes
proposed in this Bill will benefit those delivering these services through freeing up
more time for the delivery and improvement of services themselves, which will in
turn benefit people using services. The benefits arising from improvements in
the quality of these services will be considerable.
Existing scrutiny bodies
The Care Commission currently registers and inspects a wide range of
independent and publicly provided care services. The Commission’s grading
system puts a clear emphasis on self assessment that demonstrates users’
views, using risk assessment techniques to ensure more proportionate
regulation. The Care Commission monitors and evaluates service deliverers’
views on the performance of its inspections. Recent legislative changes have
allowed the Commission more flexibility to develop a more proportionate
approach to regulation. There is scope to develop this further.
The Social Work Inspection Agency (SWIA) inspects local authorities’ provision of
social work services, from their leadership and management through to the
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services delivered to individuals and groups. It also carries out multi-agency
inspections of services provided to groups of service users, such as users of
learning disability and prison social work services. SWIA is developing more
targeted and proportionate self-assessment approaches building on the
benchmarks of performance (provided through inspections) completed in
April 2009.
NHS QIS works within the NHS to facilitate service improvement and, with the
establishment of the Healthcare Environment Inspectorate, will have an
increasing role in the scrutiny of healthcare in the NHS.
Part 4 - Social Care and Social Work Improvement Scotland
This part of the Bill establishes Social Care and Social Work Improvement
Scotland (SCSWIS) which will be responsible for the scrutiny of social services
taking on these functions from SWIA and the Care Commission. In addition the
new body will take on the inspection of integrated children’s services and of child
protection from HMIE who currently lead on joint inspections of these services.
In future SCSWIS will lead on inspections of these services. HMIE will continue
to collaborate in these as appropriate.
These functions need to continue to be delivered. The Bill seeks to provide a
legislative framework which allows more flexible, proportionate and collaborative
approaches to these functions giving SCSWIS scope to bring together and
develop the current models of scrutiny so that scrutiny continues to improve to
the benefit of service users.
Part 5 - Healthcare Improvement Scotland
This part of the Bill establishes Healthcare Improvement Scotland (HIS) which
will be responsible for the scrutiny of all healthcare services in the NHS and in
the independent sector. HIS will continue the functions currently carried out by
NHS QIS, including the Healthcare Environment Inspectorate. HIS will take on
the regulation of independent healthcare services from the Care Commission.
The improvement emphasis and approaches of NHS QIS will be reflected in HIS.
The provisions in the new legislation will enable an effective, proportionate and
collaborative approach to healthcare scrutiny. The provisions acknowledge and
will facilitate scrutiny and improvement in healthcare services, particularly
primary and community healthcare services, which are increasingly provided in
partnership with local authorities and others. Under current arrangements these
services are scrutinised by SWIA, Care Commission and HMIE. Close working
between HIS, SCSWIS, HMIE and others will be a feature of the new
arrangements.
Part 6 - Scrutiny
Part 6 is part of the package of enabling provisions which will allow the current
functions of the existing bodies to evolve and re-orientate. It provides scope for
the new scrutiny bodies, HIS and SCSWIS, to develop a balance between
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scrutiny to provide assurance and scrutiny to support service improvement,
which is also consistent with the wider work to develop a coherent scrutiny
system for Scotland. The work of the current scrutiny bodies on validated and
supported self-assessment represents a good example of the move to supported
improvement, which will be built on by the new bodies.
The duties and powers in relation to duty of co-operation, joint inspections and
user focus will enable collaboration between the three major scrutiny bodies,
HIS, SCSWIS and HMIE, and with, and between others, such as HMIP and
HMICS. They will encourage focus on the outcomes which individuals achieve
through services rather than on the organisations which provide the services.
The continuing agenda on improving scrutiny is evidenced in the new duty on
scrutiny bodies to work co-operatively. As part of this work new tools are being
developed to test the need for scrutiny and to help co-ordinate scrutiny activity
(that is, the systematic scrutiny checker (SSC) and the shared local authority
corporate risk assessment, co-ordinated by the Audit Scotland). This new duty
will apply to existing scrutiny bodies and to the new scrutiny bodies, HIS and
SCSWIS.
The new scrutiny bodies will provide greater public value by joining up the
individual perspectives of existing scrutiny bodies. As well as efficiencies from
organisational alignment, the new bodies will work closely together to improve
the service to service users and service providers, to inform the current Shared
Risk Assessment process co-ordinated by Audit Scotland and to respond to the
new SSC process.
At present, each scrutiny body has different liaison arrangements with local
authorities, health boards and providers. With fewer scrutiny bodies and better
co-ordination, in future it will be possible to make such arrangements more
effective.
Improving Scrutiny
The existing scrutiny bodies affected by these changes - NHS QIS, SWIA, Care
Commission and HMIE, have developed different styles of scrutiny.
Both new bodies and HMIE will build on the current approaches to inspection in
the different sectors, using the standards and outcomes in use by the current
bodies. The Bill’s provisions provide the opportunity to develop these standards
and outcome scrutiny frameworks to achieve, with time, more consistency in the
standards and outcomes applied across services and across sectors as well as
greater focus on outcomes for service users. This greater consistency will help
the public better understand the standards of performance and delivery across
services. In addition the new scrutiny bodies will help inform public and
stakeholders in a manner which enables them to make informed choices about
healthcare and social services.
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HIS and SCSWIS will be national organisations and will operate as such, working
with a wide spectrum of service providers and service users. The capacity of
these new bodies to be sensitive to the experiences of people who use services
in local areas will be critical to their ability to assess risk and deliver scrutiny and
regulation that adds value and improves outcomes on a national level.
These new bodies will support the improvement agenda and engage agencies
and providers in a constructive way to promote improvement across Scotland
while also working with key service delivery partners and with academic bodies,
umbrella groups and other improvement agencies which support service
improvement.
Implementation
The functions of the current bodies have inspired the development of a range of
different methodologies and organisational cultures over many years. Merging
these functions into fewer, more effective and efficient scrutiny bodies and
fostering closer collaboration will necessitate significant change as the new
bodies, HIS and SCSWIS, take over the functions and staff, etc, of the existing
bodies.
The Scottish Government has commenced work closely involving the existing
bodies, to begin to understand and describe how the methodologies and cultures
could be adapted and evolved. The legislative provisions will enable this
adaption and evolution.
Consultation
Since the announcement of these planned changes the Scottish Government has
worked closely with the existing bodies involved to develop the proposals in the
Bill. In addition, the Scottish Government has communicated with a range of key
stakeholders of these bodies, including users and carers involved in the services,
to explain the proposed changes and to hear views on the proposals. It is
intended that this close working and stakeholder communication should continue
through the implementation of the provisions (subject to their approval by the
Scottish Parliament).
Fiona Tyrrell
Primary and Community Care Directorate
Scottish Government
14th August 2009
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Public Services Reform (Scotland) Bill
Scottish Health Council
INTRODUCTION
The Scottish Health Council was established in April 2005 to promote
improvement in the quality and extent of patient focus and public involvement in
the NHS in Scotland. It supports and monitors work carried out by NHS Boards
to involve patients and the public in the planning and development of NHS
services, and in decisions that affect the operation of those services.
The Scottish Health Council was set up with its own distinct identity and
governing body, with a Chairman appointed by, and directly accountable to,
Scottish Ministers. It is a committee of NHS Quality Improvement Scotland, which
has responsibility for the provision of support services, and employment of staff.
The Scottish Health Council also has its own National Council, whose members
are appointed under the public appointments process and ratified by the Board of
NHS Quality Improvement.
We welcome the opportunity to respond to the Health and Sport Committee on
the Public Services Reform (Scotland) Bill. As part of NHS Quality Improvement
Scotland, we are directly affected by the Bill, as it repeals the existing provisions
establishing NHS Quality Improvement Scotland and establishes in its place
Healthcare Improvement Scotland as the new national body for healthcare
improvement and scrutiny, including the functions that the Scottish Health
Council currently carries out.
It should be noted that in addition to our statutory functions we also provide
secretariat and support services to the Independent Scrutiny Panels appointed
by the Scottish Government to report on proposals for major service change in
health services. There have been three panels to date. This function is funded
separately by the Scottish Government and does not form part of our normal
annual budget allocation.
In accordance with good practice, it was agreed when the Scottish Health
Council was established that the organisation would be reviewed after three
years. An independent review of the organisation has been concluded and has
resulted in an Action Plan 1 which was approved in July 2009 by the Cabinet
Secretary for Health and Wellbeing. Our new structure will enable us to put a
stronger focus on developing and supporting the participation agenda, and
ensure that we continue to play a key role in achieving the Scottish

1

Action Plan: A Form Fit to Function, Scottish Health Council (May 2009), available on the
Scottish Health Council’s website www.scottishhealthcouncil.org
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Government’s vision of a mutual NHS i.e. “...an NHS where ownership and
accountability is shared with the Scottish people and with the staff of the NHS” 2 .
GENERAL COMMENTS ON THE BILL
The Scottish Health Council supports the overarching purpose of the Bill i.e. to
help simplify and improve the landscape of Scottish public bodies, to deliver
more effective co-ordinated government that can better achieve its core functions
for the benefit of the people of Scotland. We also support the Scottish
Government’s stated approach, as set out in paragraph 3 of the Bill’s Policy
Memorandum.
COMMENTS ON PART 5 OF THE BILL
Section 90, clause 10Z10 concerns the establishment of the Scottish Health
Council within Healthcare Improvement Scotland. It enables Healthcare
Improvement Scotland to establish the Scottish Health Council as a committee
and requires that, where the Scottish Health Council is established, it will carry
out the functions that the Scottish Health Council is currently responsible for and
will have a Chair who is appointed by Scottish Ministers. In essence, it enables
Healthcare Improvement Scotland to establish the Scottish Health Council on a
similar footing to that which currently exists. This is important as the Scottish
Health Council is the only organisation in Scotland with a dedicated role and
responsibility for championing patient and public involvement.
The Scottish Health Council is satisfied that the current arrangements, which
have worked well since its inception, could transfer very readily to Healthcare
Improvement Scotland. Its separate identity and direct line of accountability to
Scottish Ministers gives it prominence in the NHS and underscores the priority
given to the participation agenda.

COMMENT ON PART 6 OF THE BILL
The provision in Part 6 of the Bill regarding ‘the duty of user focus’ is particularly
welcome. We believe that this duty has the potential to significantly improve the
way that scrutiny bodies operate and should lead to greater public credibility. We
note that guidance will be produced in relation to this duty and we look forward to
taking part in the consultation on that guidance. The work that we have been
2

Better Health, Better Care Action Plan, The Scottish Government (2007) section 1.1., page 5
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leading to develop a Participation Standard, which will be incorporated in the
2010-2011 NHS Board Performance Assessment system, may be relevant when
developing the means for scrutiny authorities to demonstrate continuous
improvement.
In the four years of our existence, we have made radical changes to the
traditional approach to assessment of NHS Boards’ Patient Focus and Public
Involvement activities. Boards are now required to agree their self assessments
with local patient and community groups, with the Scottish Health Council
verifying that a meaningful dialogue has taken place. This approach is in line with
the recommendations of the Crerar Review.
We also welcome the duty on scrutiny authorities to co-operate and co-ordinate
activity with each other and, where appropriate, with Scottish Ministers. This is
particularly important in relation to health and social care, given the potential
overlap in consultation and public involvement activities between NHS Boards
and Community Planning Partnerships.
Richard Norris
Director
Scottish Health Council
14th August 2009
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Public Services Reform (Scotland) Bill
Scottish Independent Hospitals Association
The following submission is presented to the Health and Sport Committee of
the Scottish Government as an outline of the improvements that have been
and will continue to be made in independent healthcare service delivery
across Scotland. This submission is to demonstrate the credibility and
significant contribution of the Scottish independent health care sector to
healthcare delivery within the backdrop of a new regulatory regime.
Introduction
Independent healthcare providers in Scotland play a significant role in
delivering healthcare to the Scottish people and are proud of their excellent
relationships with the current inspection bodies responsible for regulating its
services.
Scottish independent healthcare providers consider that it is important for
service users to feel that they are receiving the best possible care and
treatment and the clinical teams within the sector work significantly hard to
keep patients safe and informed.
Scottish independent healthcare providers also view the move to Healthcare
Improvement Scotland (HIS) as a natural strengthening of the ties and
existing integrated working between the independent sector and NHS
Scotland as well as working towards the greater sharing of best practice and
innovation between sectors.
Statutory regulation is viewed positively in terms of the ongoing strive towards
excellence in care delivery. As a group, the Scottish independent healthcare
providers will continue to work closely with all regulatory and inspection
organisations in the future.
The establishment of HIS, as a new healthcare scrutiny body, is a fresh
opportunity to build on a continuing regulatory process to ensure standards of
delivered healthcare are monitored, maintained and improved in a manner
that prioritises patient need whilst offering individual healthcare choice.
It is also an opportunity to review existing regulatory processes and
requirements with a view to reducing administrative burden on providers.
INDEPENDENT HEALTHCARE IN SCOTLAND
The independent healthcare sector in Scotland makes a fundamental
contribution to the provision and delivery of healthcare across Scotland.
Scottish independent healthcare providers consist of nine acute hospitals and
five mental health hospitals, all of whom work with a wide range of
stakeholders including patients, Consultants and their professional
associations, General Practitioners, regulatory and inspection bodies,
intermediaries, the NHS and Community Health Partnerships and Community
Health Services.
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Providers are supported by the Scottish Independent Hospitals Association
(SIHA) which was set up to assist independent providers to develop and share
their knowledge and experiences, whilst providing a reliable and robust source
of information about independent healthcare provision in Scotland.
Facts and Figures
In 2008-09, acute independent sector hospitals treated more than 45,000
inpatient/day-case patients and more than 186,000 outpatients. Scottish
independent mental health hospitals treated over 1400 patients during the
same period.
Number of acute beds
• There are 313 acute beds across nine hospitals of which 21 are critical
care level 2 beds.
Number of mental health beds
• There are 268 mental health beds across five hospitals.
Number of acute patients treated
• The acute hospitals looked after 45,035 admissions (866 per week), 52 %
on an inpatient and 48% on a day case basis.
Number of Outpatients seen
• A further 186,396 acute hospital Outpatient appointments (3,585 per week)
were attended by patients in 2008 - 2009.
Number of mental health patients treated
• The mental health hospitals cared for 725 inpatients and 705 day cases.
Homecare services
• The home care services carried out 28,101 patient contact visits (540 per
week).
With the creation of Healthcare Improvement Scotland, it can be
demonstrated that high patient volumes will continue to be provided for within
the independent healthcare sector. This is offered with a view to working in
partnership with NHS Scotland to complement existing healthcare provision in
the public sector.
Overall, the above figures represent a considerable percentage of all
healthcare delivery in Scotland. If independent sector healthcare was not
available in Scotland, such absence would place significant additional burden
on acute healthcare and mental health provision within the NHS in Scotland.
Patient satisfaction and complaints
All independent healthcare provider organisations continue to demonstrate
consistently high levels of patient satisfaction and take pride in the care
services offered.
During the period 2008-09, average satisfaction results for the sector were:


1368

•
•
•

98% of patients surveyed would recommend the hospital / treatment
centre to others.
99% of patients rated the service as either excellent, very good or good.
99% rated the cleanliness of the facility as excellent, very good or good.

All the Scottish independent healthcare providers who are members of the
SIHA have a commitment to quality assurance and improvement as a key part
of the delivery of safe and effective healthcare to patients. They have active
systems in place to identify the central cause of any issues identified which
help to ensure that problems do not recur.
As a result of this work, independent providers receive very few complaints.
The numbers of complaints received during 2008-09 represent only 0.9% of
all inpatient and day case discharges and 0.2% of all attendances.
It can be confidently demonstrated to Healthcare Improvement Scotland that
patient satisfaction is taken very seriously with robust systems in place to
monitor ongoing satisfaction levels. Complaints processes are effective and
will continue to be developed under compliance monitoring from a new
regulatory organisation. This is viewed positively by independent providers.
The SIHA hospitals are signed up to a Code of Practice for Handling
Complaints in the Independent Sector consisting of 3 stages. Stages 1 and 2
are both part of the organisations local resolution procedures with stage 1
being the initial complaint and provider response. Stage 2 is a review of the
complaint by the CEO, or at director level, when a complainant is dissatisfied
with the outcome of stage 2. Following stage 2 a complainant still dissatisfied
can access the Independent Adjudication Service provided through the
Independent Healthcare Advisory Services. This process has recently been
revised and received commendations from regulators. The Code documents
also contain specific information about Adjudication and guidance notes for
service managers.
Monitoring quality
Patients in the independent sector receive high standards of clinical care and
are treated in high-quality facilities by leading consultants using the latest
technology. Such high standards will be maintained with the establishment of
Healthcare Improvement Scotland (HIS) as monitoring will continue to be
required to provide patients with the assurance that care and treatment are
reviewed and changes and improvements made where necessary.
The acute hospitals record surgical site infections (SSI) following hip and knee
arthroplasty. SIHA members also have stringent measures in place to combat
MRSA and other hospital acquired infections. As a result no incidences of
MRSA Bacteraemia or Clostridium Difficile were recorded in the hospitals
during 2008 – 2009 represented by a period of 53,489 bed days.
The Scottish independent healthcare sector is represented on the National
Healthcare Associated Infection Steering Group and Programme Board. It is
important that the independent healthcare sector continues to be represented
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as it enables the Steering Group to gain an appreciation of the full picture of
hospital acquired infections (HAI) infections across Scotland as a whole.
The independent healthcare sector in Scotland has been involved in SSI
surveillance for a number of years. There is now a formal reporting of Staph
aureus bacteraemia and C. Diff on a monthly basis, even when no actual
incidence has occurred.
The table below shows the success of these measures for the nine acute
hospitals.
Indicator
Rate
Number of unplanned re-admissions
0.2% of all inpatient/day cases
Number of unplanned returns to the 0.2% of the total number of
operating theatre
anaesthetic episodes
Number of patients transferred to NHS 0.1% of the total number of
facilities following surgery
inpatient
and
day
patient
discharges
Cancelled operations
0.5%
of which
83.6% for clinical reasons
16.4% for non-clinical reasons
Surgical site infections as
percentage of the discharges
Following hip arthroplasty
Following knee arthroplasty

a Rate
0.4%
0.4%

Scotland’s independent sector hospitals, as part of their clinical audit and
quality programmes, maintain records on a wide range of data on patient
outcomes. The establishment of a new Scottish regulatory body will be a
means to monitor and ensure that such data continues to be collected,
recorded and used meaningfully.
Clinical Indicator and Data Management
The Independent Healthcare Advisory Services (IHAS), of which the Scottish
Independent Healthcare Association (SIHA) is affiliated, has contractual
arrangements in place with Dr Foster Research to provide a secure
benchmarking and reporting system of patient level data across the
independent healthcare sector as well as the NHS.
Key performance indicators such as patient activity volumes, average length
of stay, returns to theatre, MRSA and C.Diff will be able to be calculated within
Scottish independent sector hospitals to facilitate benchmarking performance.
With the establishment of Healthcare Improvement Scotland, this data will be
available for regulatory submission to comply with statutory responsibilities.
As a result, the process to allow analysis and reporting arrangements will
ease the burden on providers.
The terms of reference for the NHS QIS Liaison Co-ordinators Network
requires a commitment to all the NHS QIS products which will be considered
by the sector with a view to confirming agreement to this commitment.
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Infection control
The health, safety and general wellbeing of patients, staff and visitors is
paramount for everyone working within the healthcare arena in Scotland,
whether in the independent sector or NHS.
The Scottish independent healthcare providers believe that keeping their
hospitals clean is the key to avoiding infections such as MRSA. This requires;
• Information to help patients and visitors understand the precautions
used and how they can contribute to help avoid the spread of infection;
• All members of staff to be effectively trained in hygiene techniques;
• All members of staff to follow written policies and guidelines;
• Strict infection control programmes and
• Collection of patient outcomes data.
The structure and design of independent sector hospitals specifically helps to
minimise the risk of cross-infection, with most inpatients having their own
individual rooms; the majority with private en suite facilities. The hospitals also
work to combat possible cross-infection from patient to patient, patient to staff,
or from staff to patient, by ensuring effective hand decontamination between
every contact with patients. It is also important to stress the role that the
housekeeping staff play in ensuring high specifications of hygiene and
cleanliness and are accountable to the ward managers.
Independent sector hospitals have consultant microbiologists, or specialist
infection prevention and control doctors, working as specialist advisors to
manage cases of infection along with infection prevention and control nurses
to provide staff with day-to-day infection prevention and control advice and
guidance.
In many cases, patients are screened for MRSA at the time of admission to
independent sector hospitals in Scotland. These include patients who fall into
specific categories.
Healthcare Improvement Scotland can be assured that infection control
measures will be applied to the highest possible standards and the actual and
potential risks in acquiring an infection will be minimised.
Regulation of Healthcare Support Workers
As part of their programme of work on patient safety and clinical governance,
NHS QIS piloted the model of regulation for healthcare support on behalf of
the four countries of the UK. The independent sector in Scotland was
represented in the pilot work and was an equal partner to the NHS Boards
also taking part.
Healthcare Improvement Scotland can be confident that independent sector
hospitals in Scotland are equally equipped and resourced to engage
Healthcare Support Worker staff to ensure that the most skilled and
appropriate healthcare staff are in post to support clinical staff to care for
patients and are happy to participate in Employer led regulation.
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Revalidation of Medical Practitioners
The Scottish Independent Hospitals Association is working with colleagues
from the NHS, GMC and Scottish Government, in developing the framework
for revalidation of doctors in Scotland. The aim is to ensure that, through
whole practice appraisal, a doctor's independent practice takes its rightful
place in the evidence they will submit to maintain their license to practice.
Work is also in progress to ensure that doctors can be suitably revalidated
regardless of the mix of work they do in the NHS and independent sector, or
other clinical environment in which they work.
The revalidation agenda is the key issue facing the medical profession at the
moment and the independent sector is delighted to be able to work with all
medical colleagues in Scotland to achieve a successful outcome.
Healthcare Improvement Scotland can be confident that medical practitioner
arrangements continue to be in place and strengthened between the
independent sector and NHS Scotland.
Use of Class 3B and Class 4 Laser and Intense Pulsed Light (IPL)
equipment
The establishment of Healthcare Improvement Scotland is also an opportunity
to bring into regulation Class 3B laser, Class 4 laser and IPL providers who
provide patient services of a non-surgical cosmetic nature. The present
situation in Scotland whereby laser and IPL cosmetic healthcare treatments
are being provided and not regulated under the current requirements of the
Regulation of Care (Scotland) Act 2001, has significant potential for actual
and potential patient risk using powerful cosmetic treatment equipment with
no regulatory mechanism to improve provided services. The use of such
equipment requires strict administration, environmental and staff training
controls.
There is a crucial opportunity to commence regulation of this cosmetic
healthcare provider group in Scotland either with the establishment of
Healthcare Improvement Scotland as a scrutiny body or an alternative model
of statutory regulation. The subsequent improvements in commencing
regulation will ensure that regular monitoring and assessment of this cosmetic
healthcare provider group take place on a regular basis. This is necessary to
monitor compliance with expected standards and regulations to provide
assurance that laser and IPL treatments are being provided safely through up
to date supporting administration control documents, regular attendance at
laser/IPL staff training and compliance with strict environmental treatment
room controls.
Regulatory Burden
With the establishment of Healthcare Improvement Scotland, an opportunity is
being created to allow a review of current regulatory processes and
procedures in relation to the administrative burden placed on the independent
sector in Scotland.
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There is now a fresh opportunity to review procedures for formal application
for service provider registration, varying and amending registration conditions,
annual self assessment submission, annual reporting mechanisms, inspection
processes and routines, inspector/assessor training and receiving timely
inspection report publications within the new Healthcare Improvement
Scotland structure.
Reducing burden will allow providers to increase focus on patients’ healthcare
needs in order to maintain continuous quality improvement in all aspects of
healthcare services.
Overall
Independent healthcare providers in Scotland are fully committed to
supporting and working with the new regulatory body and welcome the
opportunity to contribute to any review of the current regulatory process.
Providers will continue to strive to improve healthcare services on an ongoing
basis. The creation of Healthcare Improvement Scotland will maintain the
regulatory momentum to demonstrate to patients that services are of high
quality and meet expectations.
Sally Taber
Secretariat
Scottish Independent Hospitals Association
14th August 2009
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Public Services Reform (Scotland) Bill
Social Work Inspection Agency
Will the amalgamation of the Care Commission and SWIA create a more
cohesive scrutiny system?
The Social Work Inspection Agency supports the proposals for a single,
unified system of inspection for social work and social care, as embodied in
the Public Services Reform (Scotland) Bill. We believe that the bringing
together of the three separate aspects of scrutiny currently delivered by the
Care Commission, HMIE and SWIA represents a rational and coherent way
forward which should eventually improve the quality of scrutiny overall,
accelerate improvement in services and eliminate duplication. Most
importantly, it should lead to better outcomes for people who use services,
provide more protection for vulnerable adults and children and a higher level
of public assurance about standards and quality of care.
This will happen by integrating the current separate activities into a single
approach. In this way, it will be possible to evaluate quality and support
improvement throughout the journey of care for anyone who needs help from
the point that they contact public services and are assessed, through to the
provision of care and support in its different forms.
It will be possible not just to assess individual services, as the Care
Commission currently does, or assess how councils commission and resource
these services, as SWIA currently does, but to bring the processes together to
gain a more complete picture. Earlier work led by SWIA on multi agency
inspections has also enabled inspection to be applied thematically at the
interface of care and health service in areas of learning disabilities, substance
misuse and older people.
All of the three agencies involved in the new body are currently concerned
with the protection of vulnerable children and adults, which is multi agency in
its focus, involving police, health, children’s reporter and others. SWIA is also
directly involved in the scrutiny of important aspects of the criminal justice
system, in its inspection of the management and supervision of high risk
offenders, which includes serious violent offenders and sex offenders, in
which there is coordinated work with Her Majesty’s Inspectorate of
Constabulary, Scotland (HMICS) and Her Majesty’s Inspectorate of Prisons
(HMIP). The new body should increase opportunities for all of this work to be
carried out in a more streamlined and cost effective way.
The direction of travel - to reduce the burden of inspection experienced by
local authorities - is a direction that SWIA had already embarked upon. Prior
to SWIA being set up in 2005 there was no routine inspection of Scotland’s
social work services. We have now completed the first comprehensive
inspections of Scotland’s thirty two local authority social services. Using that
baseline of information we had already begun to move to a more
proportionate and targeted inspection programme to reduce the burden of
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inspection currently experienced by local authorities. As part of our inspection
process we had asked local authority social services to evaluate themselves.
For many this was the first time they had engaged in such an exercise and it
was evident that some needed to build capacity in this area. We have already
begun to work with a number of councils at their request to do this.
The current financial climate is extremely challenging, and a 5.5% saving is
already built into the transfer of resources to the new body. Most reorganisations cost some money initially and in the short term there will be
issues around staffing, organisational development, investment in IT systems
to deal with. There should be savings down the line as these organisations
merge and streamline their different structures, methodologies and activities.
In the longer term I believe these proposals will deliver a more effective and
cost efficient scrutiny body. When local authorities move to a position where
their own evaluations are both routine and reliable then scrutiny bodies could
further reduce their involvement proportionately. It is however only three
years since the first of SWIA’s reports was published and expectations of
change of this order need to be realistic, though some are clearly more
advanced that others.
Much of the Bill is focussed on creating 2 new bodies SCSWIS and HIS, with
opportunities for better, more joined up inspection. However the public sector
reform programme could potentially lose some opportunities for more effective
scrutiny as it has not always sought to include all those who are important
potential partners for SCSWIS. For instance the substantial part of HMIe that
remains as an Executive Agency and SCSWIS will need to work together
closely in evaluating children’s services and SCSWIS will need to work closely
with HMIP and HMICS in scrutinising criminal justice services. HMIE, HMIP
and HMICS are referred to in that section of the Bill that addresses joint
working but they have not been full partners in the wider implementation
agenda setting up SCSWIS and HIS
Will the establishment of HIS lead to improvements in the
registered independent healthcare services and the NHS in Scotland?
The creation of one scrutiny body for health care is a sensible and logical
step, which has the potential to deliver improvements across the entire sector.
In contrast to all of the scrutiny of local authorities, which continues to be
independent, scrutiny of the NHS will be carried out by the special health body
HIS.
The Bill allows for inspection of NHS services but it is unclear about the extent
to which this will happen. The clear statements about monitoring and
improvement reflect a different emphasis for health from that applying to the
inspection arrangement for councils, although the shift from scrutiny to
improvement is developing rapidly, as we indicate above.
The current uncertainty about the future role of the Mental Welfare
Commission is not helpful to the new body and it will be important for this to
be clarified after the present consultation and well in advance of the
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commencement of HIS, in order that new methodologies and organisational
cultures may be embedded from 2010 onwards and support the principles of
an integrated approach.
At present, the Care Commission does not inspect all independent healthcare
services. Extending independent scrutiny to all independent healthcare
services should lead to better public assurance about the safety and quality of
these services.
A key to the future impact of the HIS will be the extent to which reports may
become more accessible to service users in exercising individual choice –
although choice is omitted in the key principles under Part 5 in contrast to
those applicable under Part 4.
It will be important to build on some existing innovative work of multi agency
performance inspections which have been led by SWIA. To date there have
been four multi agency inspections focussed on learning disabilities,
substance misuse, and services for older people. These have involved
inspections at the interface of health and social work, and social care. They
have all been effective in checking how whole systems approaches and
partnerships are working and examining how shifts in the balance of care are
being progressed or hindered. This important work has not been supported
by legislation equivalent to that underpinning joint child protection inspections,
through the Joint Inspection of Children’s Services and Inspection of Social
Work Services (Scotland) Act 2006. This Bill therefore represents an
important step forward in that respect.
The emphasis on continuous improvement and accountability to an external
agency (SWIA) during the twelve month improvement action period following
multi agency inspection is an area which the new body could further develop
along with SCSWIS.
Since many of the current health providers rely upon complementary social
work and social care partnerships within small, rural and remote community
localities, future inspection, self evaluation and improvement should be
focussed on better partnership working, using joint performance monitoring
and ensuring that shifting the balance of care applies within and between
health and community care services. This particularly applies in the context of
demographic change and the support needs of an ageing population
SWIA has continued engagement with each of the four Partnerships (twelve
councils and four NHS Boards) where the multi agency inspections have been
carried out. As the planning of services is undertaken through Community
Planning Partnerships, it is appropriate that external inspections are focussed
on the spectrum of care in community or residential settings, including
prevention and follow up services before and after acute hospital admission.
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Implementation issues
Whilst SWIA is fully supportive of the proposals contained in the Bill, we do
not underestimate the significant practical challenges of implementation in a
short timescale. Since SWIA as an organisation will be changing status from a
government agency to an NDPB, this has serious implications for staff, some
of whom have spent over thirty years in the civil service and do not wish to
leave. This is particularly the case amongst administrative staff, statisticians
and project management staff, all of whom are essential to the effective
running of the organisation as it is now and as it will become in the single
body.
We are therefore particularly concerned over the next 18 months to ensure
that the business continuity of SWIA is not jeopardised and that we can
continue to provide the high quality of scrutiny, public assurance and
evidence-based advice to Scottish ministers that we have delivered since our
inception. Many staff have already intimated their intention to seek other
opportunities within the Scottish Government since there is no guarantee of
redeployment.
Creating a new organisation with a new culture and ethos will pose greater
challenges for the leaders of SCSWIS if few staff from SWIA and HMIE
eventually transfer to join with Care Commission staff who at more than six
hundred are by far the largest number.
Apart from that immediate issue, there are several others which will need
urgent attention if the transition to the new body and the realisation of its
potential are to be successfully achieved.
These include:
•
•
•
•
•
•

Appointment of Chair, board members, and chief executive
Organisational structures
Staffing
Accommodation
Information and computer technology including data security
Organisational development

There are a further range of issues about the working methods of the new
body, the balance of activity between scrutiny and improvement, user and
carer involvement, commissioning new scrutiny, and the relationship with the
work on shared risk assessment currently being led by Audit Scotland which
also need to be addressed.
Alexis Jay
Chief Social Work Inspector
Social Work Inspection Agency
14th August 2009
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Public Services Reform (Scotland) Bill
UNISON Scotland
Introduction
UNISON Scotland welcomes the opportunity to respond to the call for
evidence from the Scottish Parliament’s Health and Sport Committee on
certain aspects of the above Bill.
UNISON Scotland has over 160,000 members in Scotland, most of whom
work in the public sector across Scotland, over 60,000 in the NHS, 25,000 in
social care and almost 400 employed by the Care Commission, who will all be
affected by changes proposed in the Bill.
General Comments
UNISON Scotland will be making a more detailed response on the general
aspects of the Bill in 64r response to the call for written evidence by the
Finance Committee. Therefore, this response will only relate to the
establishment of Social Care and Social Work Improvement Scotland and
Healthcare Improvement Scotland.
Social Care and Social Work Improvement Scotland (SCSWIS)
•

Will the amalgamation of the Care Commission and the Social
Work Inspection Agency create a more cohesive scrutiny system?
This would replace the current Social Work Inspection Agency and Scottish
Commission for the Regulation of Care and repeal the Joint Inspection of
Children’s Services and Inspection of Social Work Services (Scotland) Act
2006.
UNISON Scotland would generally support the principles in the bill, namely
the reduction of quangos and the creation of Social Care and Social Work
Improvement Scotland, but we have some concerns regarding the process of
restructuring and the impact it could have on the services our members
provide and the effects on the staff who deliver them.
We are unconvinced of the benefits of self regulation, which the recent
problems in the Finance Industry have shown to be inadequate. We believe
that rigorous regulation of services, such as child protection must be
undertaken by professionals who are able to ensure that such services meet
the standards outlined by the Scottish Government.
With regard to the operation of the SCSWIS, UNISON would urge that it
should incorporate a duty for all employers, in the public, private and voluntary
sectors to be bound by the SSSC Code of Practice for Employers.
We are not convinced that the anticipated savings, as outlined in the Financial
Memorandum, will occur – even in the longer term. In particular we do not
believe that money set aside for issues such as voluntary redundancies, will
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be sufficient. The Government will need to ensure that adequate resources
are allocated to the new body and recognise that the continual push for
efficiencies will not help with this. We appreciate this may reduce quango
numbers, but believe it is largely cosmetic.
We are pleased to note that UNISON’s Scottish Regulation of Care Branch
has been involved in discussions with the Project Team setting up the new
service. However, there are unresolved issues with the current bargaining
machinery and we hope this is the opportunity to remedy them. There are
many issues regarding terms and conditions for all the staff who will be part of
SCSWIS. For example there are wide differences in the pay of those working
for the Care Commission, SWIA and HMIe and these will need to be resolved.
We would urge a levelling up of pay rates, rather than down and a proper
system introduced to evaluate the work carried out by all staff. For example,
all staff carry out inspections, but only current Care Commission staff have
enforcement powers, in addition to this.
With regard to inspections of educational establishments, there will need to be
thought given to the qualifications of inspectors. For example, some
inspections in early years’ premises are currently solely undertaken by HMIe
inspectors who must have a teaching qualification and inspect both the
education and care functions of these establishments. Care Commission staff
do not currently inspect the education functions. UNISON believes that other
inspectors in the new body, including those with early years’ qualifications
should be able to carry out these inspections. Clarification is needed on any
changes that are planned and consideration given to how equality can be
achieved within the new organisation. The standards for all establishments
are set by Ministers and will need to be enforced equally without different
rules for different sectors.
In addition, other bodies should be involved, e.g. prisons, police and the fire
service are all involved in safety. Memorandums of understanding have been
developed with some of these bodies and clarification is required about their
continuation.
UNISON believes that regulation of care services as outlined in the Bill is
crucial for the optimum delivery of services for our service users and that as
rigorous a regime as possible must be upheld across all sectors covered by
the new Social Care and Social Work Improvement Scotland (SCSWIS). All
service providers who are not performing or delivering services to an
acceptable standard must be made to bring those services up to an
acceptable level.
Section 86 of the Bill refers to Transfer of Staff, etc. and UNISON would wish
to see inclusion of a specific reference to the Transfer of Undertakings
(Protection of Employment) Regulations 2006.
Healthcare Improvement Scotland
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•

Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent healthcare services and
the NHS in Scotland?

UNISON Scotland supports the creation of Healthcare Improvement Scotland
which we believe will continue the work currently undertaken by NHS Quality
Improvement Scotland and mean a bringing together of the regulation of most
healthcare services across the NHS and the independent sector.
Unfortunately, there is very little information about how the new body will
operate, which makes it difficult to comment in any detail about any expected
improvements.
UNISON is pleased that our officials in the Scottish Healthcare branch are
being consulted on the arrangements for the setting up of the new service and
trust that the integration of staff being transferred from the Care Commission
will be handled appropriately.
We await information about the future of the Mental Welfare Commission once
further consultation has taken place.
Matt Smith
Scottish Secretary
UNISON Scotland
14th August 2009
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Public Services Reform (Scotland) Bill
Consumer Focus Scotland
Consumer Focus Scotland started work in October 2008. Consumer Focus
Scotland was formed through the merger of three organisations – the Scottish
Consumer Council, energywatch Scotland, and Postwatch Scotland. Consumer
Focus Scotland works to secure a fair deal for consumers in both private markets
and public services, by promoting fairer markets, greater value for money, and
improved customer service. While producers of goods and services are usually
well-organised and articulate when protecting their own interests, individual
consumers very often are not. The people whose interests we represent are
consumers of all kinds: they may be patients, tenants, parents, solicitors clients,
public transport users, or shoppers in a supermarket. We have a commitment to
work on behalf of vulnerable consumers, particularly in the energy and post
sectors, and a duty to work on issues of sustainable development.
Introduction Consumer Focus Scotland has submitted written evidence to the
Finance Committee on the Bill, and this evidence to the Health and Sport
Committee focuses on the role, powers and structure of the two new bodies
being set up as improvement and scrutiny bodies for health and social care. In
particular, we are keen that these bodies should respect the principles which the
Crerar review proposed for external scrutiny to ensure they can provide effective
independent scrutiny of services in areas in which consumers are often
vulnerable. These principles are:
x
x
x
x
x

independence
user focus
proportionality
ҏtransparency
accountability

In this evidence we would like to focus on the issue of independence.
1 What is meant by independence in the context of inspection or scrutiny?
In his report, Professor Crerar states:
External scrutiny must be independent and must not be constrained by
any party in reaching its conclusions and publishing its findings. It must be
free to make judgements about service delivery and report its findings into
the public domain, and it must be able to decide how it discharges its
responsibilities, once its focus has been agreed.
In its generic charter for inspectorates published in 2000, the Scottish Executive
explained what it meant by independence as follows:
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x
x

x

Inspectorates will be independent of the providers of the public services
they inspect; and of individuals or groups associated with particular cases
or investigations.
They will provide an external view of the quality of service delivery both at
local and national levels; or where appropriate an impartial view of the way
in which regulations have been applied or cases decided; or will
themselves apply regulations impartially.
They will reach and publish their inspection findings independently of
Scottish Ministers, although they will be accountable to, and will report to,
Scottish Ministers on the overall discharge of the inspection function,
including compliance with this Charter.

In the context of a review of HM Inspectorate of Prisons in Scotland in 2002 1 ,
further consideration was given to what is meant by independence in the context
of inspection. A report by the Irish Commission for Justice and Peace was
considered and approved. The Commission set out what it saw as seven main
requirements for an independent inspection process as follows:
x
x
x

1

ҏInspection should to be enshrined in legislation.
ҏInspection should be appropriate to the system being inspected.
The inspectorate must enjoy a sufficient degree of independence to be
proof against coercion, obstruction, intimidation or institutional bias.

HM Inspectorate of Prisons: scope and focus,
http://www.scotland.gov.uk/Publications/2002/12/16022/15828
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Scottish

Executive,

2002

x
x
x
x
x

Resources must be adequate to ensure a sufficient frequency and breadth
of inspection.
Personnel must be of the highest integrity and competence.
The inspectorate must be able to publish reports and findings quickly
without restraint, and to secure their scrutiny by appropriate committees.
The inspectorate must be free to encourage public and media discussion
of its reports.
The findings and recommendations must be able to secure an adequate
response by government and relevant authorities.

2 Consumer Focus Scotland view
Drawing on these sources, Consumer Focus Scotland takes the view that in
order to support and demonstrate independence, scrutiny bodies need:
x

governance arrangements which protect the scrutiny body from undue
influence from service providers, funders, government, and others with
particular interests in the service 2 ;
x structural arrangements which support the independence of the scrutiny
body;
x ҏreporting arrangements which allow them to publish reports and findings in
the public domain without restraint; and
x the adoption of a user focus, which puts those who use services at the
centre of their work.
In this evidence we review these four areas, and then consider the position of the
new bodies which are proposed in the Bill.
2.1 Governance requirements
There is evidence that the existence of a strong governing body can be
supportive of the independence and credibility of a regulator or scrutiny body.
The experience of the Water Industry Commissioner when that post had no
governing body was that disputes with the regulated bodies became highly
personalised. While various bodies in Scotland have been set up without this
kind of governing body – for example Scotland’s Commissioner for Children and
Young People and the Scottish Public Services Ombudsman - there is a danger
that they are vulnerable to personal attack or, at the least, have a sense of
vulnerability. Governance boards can protect public bodies from the possibly
unreasonable, and certainly conflicting ,demands made on them by their funding
bodies, from the service providers they are scrutinising, and from politicians or
Government. Governing bodies can be set up in different ways, with different
methods used for selecting or electing members. Some boards contain a mix of
2

The Independent Commission on Good Governance in Public Services, The Good Governance
Standard for Public Services, OPM, 2004
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executive and non-executive members, while others contain only non-executive.
Where members are appointed under the public appointment process, this must
be done under the Nolan principles (see Appendix 1).
Meetings of governing bodies should wherever possible be held in the public
domain, as this kind of openness and transparency will contribute to their
integrity and independence 3 .

3
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Cabinet Office, Public Bodies: a guide for departments, London, 2006

Governance of SCSWIS and HIS
Social Care and Social Work Improvement Scotland (SCSWIS) and Healthcare
Improvement Scotland (HIS) will have similar governance arrangements. Both
bodies will have 12-15 members, which, for SCSWIS will include the chair of HIS
and the convenor of the Scottish Social Services Council and for HIS will include
the chair of SCSWIS. Members will be appointed by Scottish Ministers and for
SWSCIS must include two people who are past or present service users, or past
or present carers for past or present users. For HIS the requirement is less
specific: it is “desirable” to include people who have experience of public or
private health services. Members can be reappointed for a further term, and can
be removed by Scottish Ministers in certain circumstances. The chief executive
of SCWIS cannot be a member of SCWIS. In a surprising contrast, the chief
executive of HIS must be a member of HIS. This is an important difference in
governing arrangements between the two bodies, and Consumer Focus Scotland
would be interested to know the justification for this.
2.2 Structural arrangements which can support independence
There are various aspects of the structural arrangements of a scrutiny body,
apart from its governance arrangements, which can contribute to its ability to
operate in an independent way:
x
x
x
x
x

whether or not it is a statutory body – a statutory body cannot be ignored
or shut down without a process of parliamentary approval;
ҏthe location of the scrutiny body and its relationship with other bodies;
adequate resources – while this does not ensure independence, it is
possible that an inadequately funded body may be constrained in its ability
to operate in an entirely independent way
ability to set its own agenda – not constrained by funding body in relation
to how it carries out its role
the involvement of service users in its governance structure.

These issues are considered in more detail below, and the position of the new
bodies is described.
Statutory bodies
Both HIS and SCSWIS are created by statute, which gives them a degree of
security and independence. However, Part 2 of the draft Public Services Reform
Bill proposes a power by order “to make provision to improve the exercise of
public functions by scheduled bodies”. This would allow the transferring,
modifying, conferring and abolishing of functions of public bodies without the
need for primary legislation. While we appreciate that the order making power
would be used infrequently, and that some safeguards have been put in place,
Consumer Focus Scotland is concerned that this mechanism could impact on the
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openness and transparency of the decision making process. We are also
concerned that an order-making power could have a detrimental effect on the
perception of independence, with the threat of abolition hanging over bodies,
unless there was clearer parliamentary oversight.
Location and relationship with other bodies
Professor Crerar reported on ‘external’ scrutiny in his review. Externality implies
either a physical or a structural separateness. Locating a scrutiny body within
another organisation may create a danger that the culture of the parent
organisation affects the culture of the adopted organisation. This is a criticism
which has been made of some scrutiny bodies in the past, and could be made of
some existing bodies. For example, HM Inspectors of Education is currently an
executive agency and directly accountable to Scottish Ministers, whereas in the
past it was part of the Scottish Executive Education Department. While the
current arrangement is an improvement, it is still the case that Ministers or the
Head of the Education Department could intervene in the day to day running of
HMIE although there is a framework agreement stating that they will not do this.

Similarly, a host organisation may have a culture which is close to the service
provider subject to scrutiny. NHS Quality Improvement Scotland (NHS QIS) has
been criticised on the grounds that it is part of the NHS and cannot achieve a
sufficient degree of independence or externality from the services it is reviewing.
The same criticism has been made in the independent review of the Scottish
Health Council, in relation to the impact their location within NHS QIS has had on
their work. In addition, NHS QIS does not describe itself in the terms which a
scrutiny body would normally use, but more in the language of service
improvement, and so it does not refer to the kind of principles and values outlined
above in relation to independent scrutiny.
The Care Commission has gained authority and credibility from its independence
and distinct location outside government, and its clear separation from service
providers.
Location and nature of the new bodies
The bodies differ slightly in the way they are being set up. SCSWIS is being set
up as a non-departmental public body, whereas HIS is being set up under the
NHS (Scotland) Act 1978 as an agency for the Secretary of State, in the same
way that NHS National Services Scotland is set up. This is likely to mean that the
perception will continue that HIS is a health body and not as clearly independent
of the service or of the management of the health service, the Scottish
Government Health Directorates, as either SCSWIS or the Care and Quality
Commission in England. NHS National Services Scotland was previously known
as the Common Services Agency, but has now chosen to have “NHS” in its title.
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This will clearly be inappropriate for HIS which is also working with the private
healthcare sector, and it will be important for public perception of its position that
HIS does not have NHS in its title.
The Social Work Inspection Agency is currently an agency of the Scottish
Government, and so moving its functions to the SCSWIS means that it gains
more separation from Government.
Consumer Focus Scotland believes that it is important for each of these bodies to
be clearly independent in their work, and not perceived to be part of the service
or services they are regulating. We do not think that it is likely that either body will
be unduly influenced by government, by service providers or by other interests,
but we do have a concern that HIS may be perceived to be too close to the NHS
and the Scottish Government Health Directorates , both in terms of the way it is
being set up, but also if it continues to emphasise an approach based on peer
review, whereby NHS employees are seconded to carry out the majority of the
review work of HIS. Both bodies will be able to decide on the location of their
offices.
Able to set their own agenda
Consumer Focus Scotland believes that both bodies will be able to set their own
agendas, even though on occasion they may be required to carry out particular
activities by Scottish ministers.
2.3 Reporting arrangements
As described in the requirements for independence at the start of the paper,
scrutiny bodies must be able to report in the way they choose, when they choose
and to whom they choose.
Reporting arrangements for HIS and SCSWIS
Both bodies are required to publish an annual report, and may publish other
reports and information as they consider appropriate. The annual report must be
laid before Parliament and a copy must be sent to Scottish Ministers. This is an
acceptable approach in terms of being able to report independently.
2.4 User focus
While the Crerar review concluded that user focus should be one of the five
principles of external scrutiny, alongside independence, user focus can itself
contribute to the independence of the scrutiny. Putting service users clearly at
the centre of scrutiny bodies makes sure that it is not the interests of service
providers or government which have a central place. The way that users can be
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involved in scrutiny has been described by Consumer Focus Scotland in a recent
publication User focus in the scrutiny of public services 4 . This may include:
x
x
x
x
x
x

ҏhaving and implementing a user involvement strategy;
having user involvement in the governing body;
ҏinvolving users in the design of scrutiny;
ҏinvolving users in the conduct of scrutiny;
ҏensuring the accessibility of the outputs of scrutiny, such as reports; and
ҏinvolving users in improvement action.

User focus in HIS and SCSWIS
As mentioned above, the arrangements for involving service users as members
of the governance bodies is different, with a clear requirement for SCSWIS to
include at least two service users or carers, while for HIS the desirability of
including service users is referred to but not required. We would prefer a similar
requirement to be placed on HIS.
3 Conclusion
This evidence aims to consider the proposals for the two new scrutiny bodies set
up in parts 4 and 5 of the Bill, with particular reference to their ability to operate
independently, a principle which is of particular importance in relation to ensuring
that their work is effective, has the trust of service users as well as service
providers, and seeks to advance the interests of those who use services without
interference or influence from other stakeholders. Consumer Focus Scotland
believes that aspects of the two new bodies represent an improvement of the
status quo. However, we have concerns about the creation of Healthcare
Improvement Scotland as a health body, and not as a non-departmental public
body, and the danger of a continuing perception that HIS puts more emphasis on
improvement than on scrutiny, and has more interest in the concerns of health
service providers than in the outcomes for service users. We are surprised at the
curious inconsistencies in approach to the two bodies, for example in the
opposing requirements as to whether the Chief Executive should be a member of
the bodies.

4
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Consumer Focus Scotland, User focus in the scrutiny of public services, Glasgow, 2009

Appendix Nolan Principles
The so-called Nolan principles 5 for standards in public life are widely supported,
and generally recognised to provide the foundation for public appointments of all
kinds. These principles refer primarily to the personal qualities which people who
hold public positions should have:
x
x
x
x
x
x
x

Selflessness
ҏIntegrity
ҏObjectivity
ҏAccountability
ҏOpenness
ҏHonesty
ҏLeadership.

These principles do not in themselves deal with independence, as they cover all
holders of public office, including MPs and government ministers. Nonetheless,
these principles of public life are applicable to all public bodies, including scrutiny
and inspection bodies, and can be seen as contributing to independence of such
bodies.
Liz Macdonald
Senior Policy Advocate
Consumer Focus Scotland
17th August 2009

5

Nolan Committee First Report on Standards in Public Life, http://www.archive.officialdocuments.co.uk/document/parlment/nolan/nolan.htm
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Public Services Reform (Scotland) Bill
NHS Tayside
Introduction
The following is the submission from NHS Tayside in response to the Health
& Sport Committee’s Call for Evidence on Part 4 (Social Care and Social
Work: Scrutiny and Improvement) and Part 5 (Health Care: Scrutiny and
Improvement) of the Public Services Reform (Scotland) Bill.
The comments are very much made on the basis that NHS Tayside supports
the Scottish Government’s approach to reforming the “landscape” of public
bodies in Scotland. This approach aims to: streamline decision making and
improve transparency; bring together bodies with similar skills, expertise and
processes; stop activity that no longer contributes to the public purpose; and
apply tough tests to the creation of new bodies. The Public Services Reform
(Scotland) Bill is intended to make a contribution to simplifying and improving
that landscape.
General
In this context the proposal in Part 4 of the Bill to establish Social Care and
Social Work Improvement Scotland and in Part 5 to establish Health Care
Improvement Scotland are to be warmly welcomed. We would wish to
emphasise that, in respect of the current scrutiny arrangements in respect of
social work and social care (the Social Work Inspection Agency (SWIA) the
Care Commission, and HM Inspectorate of Education (HMIE) and Healthcare
(NHS QIS and the Care Commission), it would be wrong to suggest that there
is significant, unnecessary duplication or confusing overlap among these
organisations.
Our experience would generally suggest that these
organisations have separate roles that are identifiable and to which they
adhere successfully. Instead, the advantage in looking to bring these two
groups of organisations together in new structures is the potential to reflect
much more accurately the joint and integrated way health and social care
have increasingly to be delivered and to avoid gaps in what is covered.
We would, however, stress that structural solutions, with which Parts 4 and 5
of the Bill are largely concerned, while very important for achieving the aims of
the Government, are not the complete answer. In our experience, the quality
of the organisation and management of scrutiny bodies forms an integral part
of the value for all parties of any scrutiny or quality assurance/improvement
process. Quality here relates particularly to the way information is requested,
the clarity around arrangements for meetings and visits, and the extent to
which scrutiny is undertaken in an open, transparent way against objective
criteria.
A measure of independence is a sine qua non for scrutiny and improvement
bodies but it should not exclude these bodies from meeting the highest of
standards themselves in terms of conduct and operational performance. This
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is not always the case, and it is legitimate to ask ‘who inspects the
inspectors?’ The Bill should address this directly.
Part 4 Social Care and Social Work Improvement Scotland
We welcome the proposal in Part 4 in respect of Social Care and Social Work
Improvement Scotland to allow Scottish Ministers more scope to direct
changes to the type of services inspected, the frequency of such inspection,
and the manner or regulation.
The resultant flexibility to concentrate the inspection of Social Services on the
areas where risk is deemed to be highest makes a great deal of sense.
Similarly, the ability to organise inspections by different themes, allowing both
for a more integrated and cohesive approach and working with other scrutiny
and regulatory bodies as appropriate, is also to be strongly welcomed. To
make this approach work, it is obviously necessary to have a good
understanding of what constitutes risk and how it can be measured in an
objective manner. It is also important not to become too fixed upon risk, and
to recognise that scrutiny must also address issues of quality and
effectiveness in a broad sense.
Part 5 Health Care Improvement Scotland
Obviously, the proposal in Part 5 to establish Health Care Improvement
Scotland is of direct interest to NHS Tayside. We however believe that
greater clarity needs to be brought in overall terms to the functions of Health
Care Improvement Scotland. There is a genuine concern that the functions
identified in the Bill are too diverse such that it is not clear whether HIS is an
improvement agency or an inspection agency. These require different
approaches which would at least be a challenge for any single organisation.
Many of the functions could also be said to be shared by other agencies, not
least the Scottish Government Health Directorates. Further clarification of the
functions of Health Care Improvement Scotland in terms of both their general
coherence and their relationship to the functions of other bodies is required.
Perhaps something could be learned from the development of the
Improvement Service in local government.
We would fully support the proposals regarding regulation of independent
health care services.
A Single Social Care/Social Work-Health Care Scrutiny Body
The policy memorandum raises the issue of whether there is a case for a
single scrutiny body for social care and social work services, along with
Health Care. NHS Tayside would support the Scottish Government’s view
that bringing the health care and the social care/social work parts together
would probably be a step too far in terms of the scale of the resultant
organisation and the cohesiveness of its approach.
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While much of care has to be provided on a joint, integrated basis, it is also
important to recognise that there are areas of health care upon which Council
services have a limited or no impact.
NHS Tayside and our three Partner Councils were the subject of a pilot joint
inspection of Older People’s Services, (the Multi Agency Inspection of
Services for Older People or MAISOP) conducted by the Social Work
Inspection Agency, NHS QIS and the Care Commission. While there would
be several specific comments that we would wish to make– and indeed have
made – about the specifics of the inspection process, overall we were left in
no doubt that joint inspections, together with different regulatory bodies can
work effectively and produce positive results. Indeed, the differences of
approach can add to the process rather than detract from it. Therefore, the
absence of a single regulatory body for the care arena is far from an
insurmountable problem, and indeed may not really be a problem at all if the
Government can use the powers proposed in the Bill to direct the scrutiny
process.
Mental Welfare Commission For Scotland
It is noted that, following concerns expressed by the Commission’s
stakeholders, the proposal to take the functions of the Mental Welfare
Commission for Scotland into HAIS have been held over to Stage 2. On
balance, this was the better option.
However, we believe that the
Commission’s relationship to other scrutiny bodies does need to be
addressed, and consideration given to the real benefit of protecting the rights
of patients from the way it approaches its work.
Conclusion
In summary, the Committee emphasised that it wished views on two
questions:
•

Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?

•

Will the establishment of Health Improvement Scotland lead to
improvements in the registered independent health care services and
the NHS in Scotland?

The answer from NHS Tayside to both these questions is “yes”. However,
while we endorse the spirit of the Government’s legislation and the way it
seeks to meet its aims, we would highlight that the legislation provides the
potential for this to happen, but much will depend on how these two new
bodies operate in practice. In particular, we feel there is some further clarity
required about what Health Improvement Scotland exists to do and how it will
go about it, along with its relationship to other bodies engaged in Health Care.
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It goes without saying that there comes a point, no matter how good the
legislation is, where literally these things cannot be legislated for.
Responsibility will therefore lie with the Executive, and we are confident that
the Government has approached the issues in a sound manner. We would
also stress again that the volume of reviews and inspections is not the be all
and end all. The quality of how these exercises are conducted is also very
important because they can be of value to an organisation such as ours by
offering a chance to reflect and get an outside view. Two well conducted
inspections would be more welcome than one that was badly undertaken.
Peter Williamson
Director of Health Strategy
NHS Tayside
17th August 2009
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Public Service Reform (Scotland) Bill
Scottish Care
1. Scottish Care is the representative body for independent (private and
voluntary) care homes in Scotland, particularly those for older people. As can
be seen from Fig.1, this sector makes up approximately 85% of the total
provision of places in Scotland and 100% of the provision of care home with
nursing places as the Local Authority run homes do not have nursing
capacity. Scottish Care’s membership represents 690 care homes, or 90% of
the independent sector.
Fig 1

Approximately 600 care homes are homes with nursing capacity and the
sector employs in excess of 3000 nurses.
2. All care homes are subject to scrutiny from a range of public bodies.
• Service Registration and Inspection – Care Commission
• Workforce Regulation – Scottish Social Services Council, Nursing and
Midwifery Council et al
• Safety and Protection of Service Users – Mental Welfare Commission,
Child and Adult Protection
• Commissioning and Contract Compliance – Local Councils
• Fire Prevention – Fire and Rescue Service
• Charitable Status – Office of the Scottish Charities Regulator
• Other – Health and Safety, Environmental Health etc
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Care Home providers therefore strongly welcome the Public Service Reform
(Scotland) Bill and the emphasis on avoiding duplication, reducing the burden
of scrutiny, and facilitating more cohesive regulation.
3. In terms of the new organisational arrangements, the amalgamation of the
Care Commission and the Social Work Inspection Agency and the creation of
SCSWIS are generally welcomed. However it does still leave some areas of
potential ambiguity for services which straddle the remit of SCSWIS and the
remit of HIS. Care Homes for Older People provide a healthcare as well as
social care service. The impact of demographic change and strategic drivers
such as Shifting the Balance of Care are likely to accentuate this further with
care homes being asked to provide higher levels of healthcare around the
Management of Long-term Conditions, Rehabilitative Care, Dementia, and
Palliative Care at end of life. In this context the Health Service may also
become more of a commissioning and funding partner with Local Councils in
relation to services previously defined as social care.
The fact that the Care Commission’s Independent Healthcare responsibility
passes to the new HIS may mean that SCSWIS has less in-built capacity in
relation to healthcare matters and place even greater emphasis on
collaboration and joint inspections between the two bodies. Similarly the
ultimate status and location of the Mental Welfare Commission may mean that
particular arrangements need to be put in place for consultation and
collaboration in relation to services such as those for people with Dementia.
4. The creation of SCSWIS does offer the potential for a more holistic
approach to regulation across Social Work and Social Care provision. But
only if the amalgamation of functions within the new body goes beyond simple
co-existence and leads to fully integrated scrutiny.
ie. In future, the inspection of any care home should entail the simultaneous
scrutiny of the various elements of Local Authority Social Work practice that
impact on the delivery of care for individuals in the home:

Commissioning and Funding, Assessment of Need, Review of Care Plans,
Support and Advocacy, Financial Assessment etc. Providing quality care is a
shared responsibility between all the agencies involved and the framework of
scrutiny and regulation needs to reflect this.
5. Probably the greatest source of confusion and duplication of scrutiny for
care providers, however, remains the demands of regulation on the one hand
and the demands of Local Authority Commissioning and Contract Compliance
on the other. At the moment, too, the Local Authority end of scrutiny appears
to lie out-with the scope of the Bill. Some thought might still be given to
ensuring that LAs and the new Scrutiny Bodies have a duty to share
information, clarify purpose, and to conduct their activities in ways which
minimise unnecessary duplication.
6. The Bill places the emphasis on improvement as the key to scrutiny and
regulation, and again this is welcomed by providers who feel that a greater
emphasis on partnership and working together for improvement would be
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desirable without in any way detracting from the assurance and public
protection aspects. At the same time there is a need to be clear which hat the
regulator is wearing at any point in time. Am I being asked or indeed required
to do something because the delivery of care is below the minimum expected
standard or am I being helped and encouraged to do something because in
the regulator’s view this would constitute improvement?
Care service providers do feel that there can be over-regulation, no doubt well
intended, in relation to areas which are really to do with the need for collective
improvement.
7. The role of Scottish Ministers in setting and maintaining care standards and
priorities is correctly restated in the Bill. Without compromising the
independence of scrutiny activity, the element of political direction and
accountability has to be clearly understood. Scrutiny and regulation are
ultimately a manifestation of what government has agreed citizens as service
users have a right to expect. Moreover, as service delivery is to a large extent
shaped by policy and resource allocation at a national and local level, scrutiny
needs to take this on board. The drive of regulation may correctly be
continuous improvement but this has to take account of what is achievable or
affordable at any point in time. Greater transparency and debate over the
relationship between policy, resources and scrutiny may therefore be
desirable.
8. Finally, there is a real expectation that the changes outlined in the Bill will
actually produce a tangible reduction in both the cost and burden of
regulation. From a providers’ perspective this means the development of
proportionate scrutiny arrangements that do not make unnecessary demands
on those involved in the front-line delivery of care. At present the regulatory
framework is at times seen to entail considerable time and effort producing
material, not for the direct benefit to service users, but simply to provide
evidence for inspection. In terms of establishing credibility, the challenge
facing the new scrutiny bodies will to demonstrate real gains for all concerned,
with a reduction in regulation on the one hand going alongside continued
protection for the public and service improvement on the other.
Ranald Mair
Chief Executive Officer
Scottish Care
14th August 2009
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Public Services Reform (Scotland) Bill
Which?
INTRODUCTION
1 Which? is an independent, not-for-profit consumer organisation with around
700,000 members. Based in the UK, it is the largest consumer organisation in
Europe. At EU level we are members of BEUC, the Bureau Européen des Unions
de Consommateurs. Entirely independent of government and industry, we
actively campaign on behalf of consumers and are funded through the sale of our
Which? range of consumer magazines and books.
2 Which? campaigns on a wide range of health issues, and through our work we
seek to make individuals as powerful as the organisations they have to deal with
in their daily lives.
3 Thank you for the opportunity to submit evidence in relation to the Public
Services Reform (Scotland) Bill (SP Bill 26). This response will focus on Part 5
(Health Care: Scrutiny and Improvement), with particular reference to section
10A(2)(b) ‘Services for or in connection with the prevention, diagnosis or
treatment of illness provided...by persons providing independent health care
services’. In particular, we draw upon our knowledge of the provision and
regulation of Class 3B or Class 4 laser or intense pulsed light (IPL) sources for
non surgical cosmetic purposes.
4 We welcome many aspects of this Bill such as the duty on Health Improvement
Scotland to provide information to the public about the availability and quality of
independent healthcare services (Section10E (1) (a)) and the power to
investigate incidents, events or causes for concern (Section10J (2) (d)).
5 However, we are concerned that the narrow definition of ‘independent
healthcare service’ renders the regulatory approach contained in the Bill
inconsistent and of limited practical improvement to those consumers who want
to make a well informed decision about their treatment provider. This is of
particular relevance to the increasing number of consumers opting to have
cosmetic treatments.
PREVENTION OF HARM
6 Section 10A(2) of the Bill defines ‘health care’ as ‘services for or in connection
with the prevention, diagnosis or treatment of illness’. Problems that can arise
from laser and IPL treatment include burns, skin damage, blistering leading to
scarring and changes in skin pigmentation. i One government document
acknowledged these risks in describing the devices involved, ‘Class 4 lasers and
intense pulsed lights are powerful devices which, if faulty or used incorrectly,
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have the potential to cause serious injury to those operating them, recipients of
the treatment and other persons in the vicinity.’ ii
Prevention of potential harm as a result of incorrectly used lasers and IPLs is
essential and could be better achieved by ensuring that all independent
healthcare services offering these treatments are subject to the provisions in this
Bill. Under the current provisions, this will not be the case.
7 Laser and IPL treatments are two of the most common non-surgical cosmetic
procedures. There is a wide scope of use for laser and IPL treatments: wrinkles,
scars and damaged skin, hair reduction, tattoo removal and vascular birthmarks.
Between 2005 and 2007, the number of non-surgical cosmetic procedures
carried out in the UK more than doubled iii and despite pressures on the UK
economy, we see no evidence that this trend is altering. If we therefore see an
increase in either the number of treatments or the number of unregulated
establishments (or both) the Scottish Government must anticipate that lack of
effective regulation for all providers would lead to an increase in the number of
adverse events, a greater financial impact on NHS Scotland, and incalculable
emotional and physical distress to consumers.
8 The Expert Group on the Regulation of Cosmetic Surgery in England reported
that of 22 complaints received by the Healthcare Commission about cosmetic
surgery in 2003/2004, 16 related to laser treatments. This, the group concluded,
was ‘a cause for concern’. iv No figures are available pertaining specifically to
Scotland, but there is no reason to believe that the situation would be different in
Scotland.
DEFINITION OF ‘INDEPENDENT HEALTHCARE SERVICES’
9 Under Section 10F(1) of this Bill, the definition of ‘independent healthcare
services’ does not include premises from which treatments are provided
independently by beauticians and hairdressers without medical supervision.
These premises would therefore not be subject to the scrutiny of Health
Improvement Scotland, leading to a nonsensical situation in which independent
services employing a professional with specialist training and medical
supervision must be subject to scrutiny in their use of lasers and IPLs, but
services provided by companies without any medical practitioners working for
them do not.
10 This was an issue we raised last year in our response to the consultation on
the Proposed Regulation of Care (Requirements as to Independent Healthcare
Services) (Scotland) Regulations 2008, when we highlighted the fact that under
the Regulation of Care (Scotland) Act 2001, the definition of ‘independent
healthcare services’ is too narrow to adequately protect consumers. At that time
we provided evidence that this was the case, with direct relevance to the
situation in Scotland: of the 19 beauticians in Edinburgh and Glasgow we
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contacted who offered cosmetic laser or IPL treatments, 13 said they did not
have a doctor or nurse working for them. It is disappointing that this point has not
been addressed in the draft of the Public Services Reform (Scotland) Bill.
11 Lack of consistency in the regulation of providers is a significant barrier to
enabling the public to make confident and well informed decisions about their
treatment. We therefore urge the Secretary of State, under the powers set out in
section 10G(b) to modify and clarify the definition of ‘independent health care
service’ as stated in section 10F(1) to include any premises in which laser or
intense pulsed light treatments are performed, regardless of who is providing the
services or supervising the premises. Doing so will represent a significant step
towards achieving adequate consumer protection in this treatment area.
REGULATORY NEEDS
12 Consumers need a healthcare regulation system that works and is consistent
so they can be confident that whatever the treatment and wherever it is provided,
they will receive safe, effective and high quality care from fully trained and
competent practitioners, in safe, appropriate environments.
13 Standards of regulation should be the same for all providers of laser
treatments, no matter whether they are located in a specialist cosmetic surgery
clinic or the premises of a beautician or hairdresser. An effective regulatory
regime should be consistent, ensure the protection of all consumers, and be
easily understood by them, enabling them to make safe decisions when choosing
a laser provider.
14 Effective regulation requires a detailed understanding of the sector in question
and its potential impact on consumers. Currently, there is very little information
available regarding the cosmetic laser industry in Scotland, and without
undertaking an impact assessment, the true scale of the potential detriment
cannot be known.
OTHER POINTS
15 Inspection reports (Section 10M(3))
Whilst HIS must make reports available for inspection at its offices by any person
and take other steps it considers reasonable for publicising any such report, we
believe that ease of access and transparency would be facilitated by having
inspection reports available online.
16 Complaints (Section 10Z(3))
Although this subsection requires HIS to establish suitable procedures for dealing
with any complaints made to it about independent health care services, neither
the Bill nor the accompanying guidance notes explicitly state that HIS will take on
complaints which have not been resolved to the satisfaction of the complainant,
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as opposed to simply investigating where the regulations have been breached.
For a redress system to instil confidence in users, the existence of an
independent second tier to which complaints may be referred is crucial. We also
urge that the requirement to resolve complaints within a set time frame be
included in the procedures being consulted upon.
17 Complaints (Section 10Z(3))
It is our understanding that the Independent Advice and Support Service run by
Citizens Advice Bureaux in Scotland and funded by local NHS boards, provides
support only in relation to complaints about NHS Services. Those who have a
complaint to make about an independent health care service have no one to
support and guide them through the process of making a complaint. This is an
important oversight, which we would like the Scottish government to take urgent
steps to rectify.
18 Patient and Public Involvement
Nowhere in this Bill is there any requirement on Health Improvement Scotland to
engage with patients and the public regarding their work. We believe this is a
significant omission and would like to see a legislative requirement put on Health
Improvement Scotland to consistently seek the views of patients and the public in
order to better inform their work.
Jenny Driscoll
Campaign Project Manager
Which?
17th August 2009

i

Department of Health (2007). Light based hair removal.
http://www.dh.gov.uk/en/Publichealth/CosmeticSurgery/DH_4123309 (accessed 17 September
2008).
ii

Department of Health. Independent health care: national minimum standards, regulations 2002.
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/D
H_4085259
iii

iv

Mintel (2007). Cosmetic Surgery.

Department of Health (2005). Expert Group on the Regulation of Cosmetic Surgery: report to
the Chief
Medical Officer.
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Public Services Reform (Scotland) Bill
Royal College of General Practitioners Scotland
The Royal College of General Practitioners (RCGP) is the academic organisation
in the UK for general practitioners. Its aim is to encourage and maintain the
highest standards of general medical practice and act as the ‘voice’ of general
practitioners on education, training and issues around standards of care for
patients.
The College in Scotland came into existence in 1953 (one year after the UK
College), when a Scottish Council was created to take forward the College’s
interests within the Scottish Health Service. We currently represent over 4000
GP members and Associates in Training throughout Scotland. In addition to a
base in Edinburgh, the College in Scotland is represented through five regional
faculty offices in Edinburgh, Aberdeen, Inverness, Dundee and Glasgow.
Part 4 (Social Care and Social Work: Scrutiny and Improvement) and Part 5
(Health Care: Scrutiny and Improvement) of the Bill were reviewed by GP
members of the RCGP Scottish Council, the RCGP Scotland Executive Board
and lay members of the RCGP Scotland Patient Partnership in Practice Group
(P3) following a call for evidence for submission to the Health and Sport
Committee.
RCGP Scotland received no notes of contention for the proposals within these
sections of the Public Services Reform (Scotland) Bill, which includes provision
for the formation of Social Care and Social Work Improvement Scotland
(SCSWIS) and Healthcare Improvement Scotland respectively. Members
welcomed any new arrangements which simplify organisations and operational
lines of command without compromising quality of service. Despite these views,
several members felt that a document containing a clearer outline of the
proposed remit of these new bodies and the specific differences in role would
have been welcomed for the purpose of clarity.
On a more specific level we received feedback concerning the inspection of
hospitals for food nutrition. It was suggested that this be extended to include such
inspections in other settings such as care homes. It was also noted that, in
addition to the inspection of food nutrition, other factors within this areas should
be inspected such as how the food is given, whether it is eaten, and what help is
available.
In addition to these comments, members of our patient group P3 were in favour
of the recommendations on the grounds that a resultant strengthening of
inspection services should lead to a simpler and more effective regulatory
system. Patients also felt that the proposed system changes would facilitate
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easier communication between inspection agencies and service providers and
also welcomed an increase in cost effectiveness.
We hope these comments are useful, and hope to continue to be informed of the
progress of this Bill in due course. In the meantime please do not hesitate to
contact us should you wish to discuss any of these points in further depth.
Dr Kenneth Lawton
Chair
Royal College of General Practitioners Scotland
18th August 2009
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Public Services Reform (Scotland) Bill
Scottish Borders Council
Will the amalgamation of the Care Commission and the Social Work
Inspection Agency create a more cohesive scrutiny system?
The Bill sets out a more streamlined and cohesive approach to regulation for
Social Work Services. This is consistent with the drive to reduce the overall
burden of inspection on local authorities. It is relatively early days in the lives
of both SWIA and the Care Commission, and there are questions about
whether either of them has had the full opportunity to achieve their objectives.
However, there should be greater emphasis on risk-based inspection, self
assessment, and service improvement regardless of how regulation is
structured.
The lead role that will be given to the new body for the protection of children
by the repeal of the Joint Inspection of Children's Services and Inspection of
Social Work Services (Scotland) act 2006 is to be welcomed. This will result in
greater clarity of scrutiny by one agency instead of three.
Will the establishment of Health Improvement Scotland lead to improvements
in the registered independent healthcare services and the NHS in Scotland?
An opportunity has been missed to create a cohesive scrutiny model for joint
and integrated social care and health services through one body - not two,
i.e. SCSWIS/HIS or SCSWIS/Mental Welfare Commission. The planned
implementation does not reflect or address this.
The detail of how this new agency will be set up and deliver is still unclear,
e.g. it would be helpful to have some parity between the independent sector
and NHS to ensure that individuals receive the same standard of service
regardless of who delivers it.
Andrew Lowe
Executive Director of Social Work
Scottish Borders Council
18th August 2009
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Public Services Reform (Scotland) Bill
NHS Quality Improvement Scotland
Thank you for the opportunity to provide further information. We are pleased
to provide further information to expand on the points concerning the
additional duties to be placed on HIS that are not currently in the duties of
either NHS QIS or the Care Commission.
Our comments and suggestions for rewording are set out below.

2. Commentary on Part 5 of the Bill – Healthcare: Scrutiny and
Improvement
10B

Principles

10B (2) states that ‘the safety and wellbeing of all persons who use services
provided under the health service and independent health care services are to
be protected and enhanced’.
This means that HIS assumes a ‘duty of protection’. This will be an exacting
requirement as HIS will not be in a position to review the care provided to
every patient at every consultation with the NHS in Scotland. Our approach to
reviewing both organisations (governance) and services (clinical) optimises
the level of assurance it is possible to provide. However it is important to be
realistic about the absolute degree of assurance possible.
We suggest the rewording:
10B (2) The safety and well being of people who use services provided under
the health service and independent health care services are to be protected
and enhanced.
10C

Health service functions

Subsection (2) (c) refers to the power to disseminate information relating to
‘the promotion and maintenance of health’. This is a clear overlap with the
remit of NHS Health, and to avoid duplication, it would be appropriate to refer
to the need to work jointly in this area or to change this requirement to be
“disseminate information relating to the improvement in the quality of
healthcare”.
Subsection (3) (a) brings a “duty to provide information to the public about the
availability and quality of services provided under the health service”.
QIS currently delivers reports on the reviews it carries out and does not have
access to this type of information. For HIS to compile and keep this type of
service information up to date would create a huge new industry.
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We suggest the rewording:
10C (3) (a) a duty to provide to the public information arising from its reviews
about the quality of services provided by Scottish Health Boards.
Subsection (3) (c) sets out the requirement for HIS to provide advice to
Ministers.
Subsection (3) (e) sets out a very large and diverse group of people who
could request advice on an almost unlimited range of topics. This would
potentially distract the organisation from its key tasks of proportionate scrutiny
and supporting healthcare improvement.
We suggest the rewording:
10C (3) (e) when asked to do so, a duty to provide such advice, on the basis
of work it has carried out

10D

Health service functions: further provision

Section 10D, subsection (3), refers to the liability of HIS in respect of any
liabilities incurred, including for ‘negligent acts or omissions’.
Consideration will need to be given to what this might mean in practice for the
board of HIS, and in particular the individual board members. This could
imply that members could be sued individually if an independent healthcare
provider had their registration removed and therefore their livelihood
jeopardised. This liability should be further clarified in the Bill or supporting
guidance as it may have an impact on who would apply for membership of the
board in due course.
We suggest the rewording:
10D (3)(b) is to be liable in respect of wrongful or negligent acts or omissions
arising from the exercise of its functions

10F

Meaning of “independent health care services”

The definition of “independent medical agency” is unclear, particularly in terms
of how this can be distinguished from an independent clinic. This should be
clarified in the Bill.

Sir Graham Teasdale and Dr Frances M Elliot
Chairman and Chief Executive
NHS Quality Improvement Scotland
17 September 2009
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Public Services Reform (Scotland) Bill
Scotland Patients Association
Please convey my thanks to the Health and Sports Committee for inviting
Scotland Patients Association (SPA) to give evidence on the Public Reform
(Scotland) Bill, Parts 4&5.
Further to our oral evidence SPA would like to emphasise the need for this bill
to be clear in showing a requirement to inspect NHS hospitals, as well as
those in the Independent Health Care Sector. SPA thinks it would be fair and
equitable to both if it was defined clearly on the Bill that Health Improvement
Scotland (HIS) will take on this task of NHS inspection, in addition to the
inspection of the Independent Health sector. This would include standardising
the complaints system and making it easier and more responsive to
individuals who find the need to complain. Quick action can resolve a
complaint without going through a full formal process we have at present
which is too slow. This would be in keeping with The Crerar Review.
The above is required because patients, as service users, move back and
forth between the NHS and the Independent Health Care Sector frequently
and it should be that their experience is similar. Standards should be proved
to be best practice not just assumed to be, wherever patients receive their
care.
SPA has examples of NHS patients from around Scotland where they have
not had drugs given on time. Sometimes drugs have been written up as
given, yet not given, not expected in an NHS teaching hospital.
Pain relief seems to be badly managed for some patients, at ward level
whether you have a brain tumour or bone secondary or back pain. Twelve
hourly drugs, which should be given as near to twelve hourly to be effective,
were given sometimes hours out of time showing little understanding of the
concept of long acting preparations.
The same patient who did not have drugs given on time should have had an
injection to prevent Hospital Acquired Thrombosis (HAT). This was written as
given, but was not given and had to be re prescribed by a doctor. This patient
had difficulty in getting the nursing staff to accept that she had not had the
injection, despite it still lying on her bedside table. (The Lifeblood Charity,
which is the Thrombosis Charity, has stated that 25,000 deaths are caused in
the UK in a year due to blood clots and the majority are due to hospital
admissions) There is an obvious cost if best practice is not adhered to.
This patient was able to cope by herself because she was a retired nurse and
understood the need to have her drugs on time and why she had to have the
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injection for prevention of HAT. It was extremely distressing for her to have to
constantly be aware for herself. Later she formally complained to promote
discussion with NHS staff management about this and other problems which
can exist in some wards, and the difficulties patients face in alerting staff. Not
all patients are well enough to look out for themselves or have the knowledge
required to do so.
To this patient’s astonishment and mine the solution to her drug problems was
to see the hospital pharmacist on next emergency admission and to be given
a key so that she would be able to self administer drugs from her locker. She
found this totally unacceptable and so does SPA because there is no attempt
to really solve the issues related to staff practice or their understanding
regarding why they should learn to do better for all patients and patient safety
in general.
The fact that SPA hears from patients of poor pain and infection control as
well as patients difficulties with hydration and nutrition is depressing in the
light of the Scottish Patient Safety Programme: Safe in our Hands, sponsored
by NHS Scotland and NHS Quality Improvement Scotland. Safe in our
Hands outcome aims are:15% reduction in mortality
30% reduction in adverse events
Reduce healthcare associated infections
Reduce adverse surgical incidents
Reduce adverse drug events
Improve the organisational and leadership culture on safety
Data for improvement.
Despite the above initiative things do go wrong and inspections are essential.
Patients often feel too ill or vulnerable to speak out and the few who do try to
highlight their concerns have great difficulty in finding any partnership
between themselves and some of the NHS staff who are caring for them.
Frequently it is only by formalising a complaint that a concern can be
addressed but not necessarily solved. This process is too slow and remote
from an event therefore patients should be able to raise their concerns at the
time they arise, in the interest of patient safety.
If we are to address the problem of those patients and their relatives who
have lost faith in the NHS we need a system such as exists with the Care
Commission (CC) at present where patients and relatives can raise concerns
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directly with the CC. This week the CC have highlighted the fact that
nutritional standards could be improved with feeding and hydration of patients
who are in Care Homes.
SPA is aware that some patients in NHS hospitals have problems with
nutrition and hydration, in particular the frail elderly. This is another reason to
include all NHS hospitals to be inspected independently, as well as in the
Independent Sector Hospitals.
Patients, or their relatives on their behalf, should be able to raise serious and
urgent problems with an Independent Inspection body, out with the Hospital
in question or a ward in particular. Contact telephone numbers should be
made publicly available to encourage the service user to share their concerns
constructively with Health Improvement Scotland as can be done with the
Care Commission at present.
Why not give all individual service users the ability to comment on NHS
services delivered as is requested after hotel stays. The private business
sector always needs to know what its customers think. Successful businesses
take heed of the needs of their customers to improve customer satisfaction
and to increase profit. If the NHS were to adopt the same interest in its service
users then there would be a reduction in the cost of complaints and litigation.
The Craigforth research report, Making it better: Complaints and Feedback
from Patients and Carers about the NHS services in Scotland, highlights the
fact that many people who could complain do not do so because they feel it
would not make any difference if they did. It was found that those who did not
complain had similar serious concerns as those who did but just thought it
would be a waste of their time and effort. The PBRS Bill (Parts 4 &5) is a
missed opportunity if we do not include the NHS with the Independent Health
Care Sector and treat both equitably regarding inspections and individual
complaints.
Since we are all potential service users or service users/patients at present, of
the NHS it would be a comfort to know there is equity in independent
inspections and complaints handling with transparency in reporting of such,
irrespective of which sector in which patients find themselves.
Dr Jean Turner
Chief Executive
Scotland Patients Association
21 September 2009
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Public Services Reform (Scotland) Bill
Care Commission
Additional Submission by Care Commission to the Health and Sport
Committee following the meeting held on 9 September 2009.
The Care Commission previously raised, with Scottish Government, a number
of issues in relation to the Regulation of Care (Scotland) Act 2001 which might
have led to amendment of that Act and as we understand it these are now
being considered alongside the identification of any provisions in the Public
Services Reform Bill which may need amendment at stage 2 or addressing by
way of secondary legislation.
The main areas we have raised for consideration in terms of the primary
legislation are as follows:
1. Registration related issues:
Care Service Definitions – review and amendment as necessary to ensure
they are fit for purpose:
•
•
•
•
•
•
•

Adult placement services/fostering
School Care Accommodation service
Care at home services/hospices
Care homes NHS Continuing Care
Independent clinics / independent medical agencies
Childminding (possible limit on service size on “domestic premises”)
Registration of individuals providing support services under direct
payments scheme

Registration of agencies supplying non-nursing staff to other care services
esp. care homes
Urgent Procedures for cancellation of Registration – these are not
incorporated into the Bill as it stands – we understand that they will be
introduced at stage 2. These procedures should, in our view, be
updated to provide a procedure which allows matters of urgency where
there is serious risk to life, health, or well-being, to be addressed
mpore quickly than has been the case under the existing provisions.
Operating licence – making clear that annual continuation fees are paid in
respect of a licence to operate and are not payment for the regulatory
services received
Multiple Corporate Registration – the possibility of registering multiple care
services provided by large providers in a different way
Registration – non-transferability – clarify position on sale of care service
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Dual registration of services - at present where more than one type of care
service is provided, a registration is necessary for each service provided,
even where one service type is almost completely dominant – that creates a
need for separate reporting, even where inspection activity can be combined.
A facility for a single registration where two or more care services are
provided in conjunction, would in our view, be appropriate
Cancellation - Facility for administrative cancellation where services have
‘disappeared’.
Specific duty on providers of care services to take account of National Care
Standards
Sanctions for non-payment of continuation fees
2. Inspection related issues:
Annual returns – compulsory completion by care services
Multiple Corporate Inspection – provision for inspection , by way of a single
“inspection”, of the services (or aspects of them) provided by large corporate
providers.
Leading on to;
Provision to report (rather than inspect) at provider level or geographical area
level instead of/ in addition to, service level reporting.
3. Enforcement related issues:
Display of enforcement notices on care service premises and statutory
requirement to provide action plan in response to enforcement or
requirements whether arising from Inspection or Complaints – offence not to
provide a plan.
Possibility of accelerated imposition of conditions of registration within or
outwith “urgent” provisions.
The foregoing includes some of the issues which we have identified as
matters which it may be helpful to consider in the context of the Public
Services Reform Bill. We have not included all of the issues we have
identified as potentially being worthy of consideration, as part of the proposed
new legislative regime, as it seems clear to us that some of these issues
would not be appropriately addressed in the primary legislation, but may be
appropriately addressed in regulations made thereunder.
David Wiseman
Director of Strategic Development
Care Commission
22 September 2009
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Public Services Reform (Scotland) Bill
Social Work Inspection Agency

Restructure people and business continuity issues – supplementary evidence
During oral evidence on Part 4 of the Public Services Reform (Scotland) Bill (Social
Care and Social Work Improvement Scotland) on 9 September 2009, the Health and
Sport Committee indicated that it would welcome additional written clarification on
issues raised.
The Committee asked about the implications of the new body’s proposed NonDepartmental Public Body (NDPB) status for Social Work Inspection Agency (SWIA)
staff.

Background
SWIA (and Her Majesty’s Inspectorate of Education (HMIE)) staff are civil servants.
Those transferring into the new NDPB on 31 March 2011 would do so under the
Cabinet Office Statement of Practice on Staff Transfers in the Public Sector
(COSOP), under their existing terms and conditions. From 1 April 2011 the new body
can decide and implement its own terms and conditions package in consultation with
key stakeholders and Trade Unions. However, staff transferring cannot remain civil
servants and, as membership of the Principal Civil Service Pension Scheme
(PSCPS) is not open to non-civil servants, transferring SWIA and HMIE staff would
be required to transfer immediately to the new body’s pension scheme.
Most SWIA staff are unhappy at the prospect of losing their Civil Service status and
the benefits and diverse career opportunities it can offer. Many of SWIA’s staff are
career civil servants with long service who wish to remain within Scottish
Government and, in the absence of any clear information on career opportunities in
the new body, do not regard the protections offered by COSOP as sufficient
reassurance to mitigate the uncertainties of transfer or the requirement to do so.
Scottish Government Human Resources recently conducted one-to-one interviews
with SWIA staff. It reported that whilst SWIA staff could understand the rationale and
logic of bringing together the various scrutiny functions, the majority were very
unhappy about the transfer. Many staff expressed “an overwhelming feeling of being
abandoned by the Scottish Government and being pushed out of the Civil Service”.
Of the 43 out of 50 staff interviewed, 24 said that they did not expect to stay in post
and transfer to the new body in April 2011, nine were undecided and 10 said they
expected to join the new body. Ironically, the one-to-one interviews also revealed
that staff are extremely loyal to SWIA and, had there been a commitment by Scottish
Government to reabsorb, would have stayed at least until dissolution.
Scottish Government Human Resources has developed a new, limited
reappointment policy (referred to in Committee as ‘common citizenship’), which
would allow staff who transfer to the new body to reapply, in competition, for
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advertised Scottish Government posts for a period of two years after transfer.
However, whilst this may be seen as supportive by some staff who wish to transfer, it
will do nothing for those staff who are unhappy about losing membership of the
PCSPS since some PCSPS schemes would be closed to them on their return.
Scottish Government Human Resources has advised that SWIA staff who do not
wish to transfer should seek alternative employment within Scottish Government or
elsewhere. Many have started to do this.

Summary of implications for business continuity and the new body
SWIA and the Scrutiny Bodies Project implementation team identified maintaining
business continuity as a key risk in November 2008. SWIA is currently introducing a
new, proportionate inspection methodology to be delivered in collaboration with other
scrutiny partners. SWIA is also moving from the traditional inspector-council scrutiny
relationship to supporting councils’ own self-evaluation and improvement activity.
This is all heavily reliant on the professional knowledge, skills and experience of our
small staff group. This same body of knowledge, skills and experience will be crucial
for managing the transition and developing a new and positive culture in SCSWIS. If
we lose even a small number of our staff this will adversely affect SWIA’s critical
mass of skills, knowledge and experience. Already, we have started to lose staff and
expertise and have been unable to recruit replacements from within Scottish
Government.

Andrew Wilkinson
Corporate Manager
SWIA
23 September 2009
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HEALTH AND SPORT COMMITTEE
EXTRACT FROM THE MINUTES
22nd Meeting, 2009 (Session 3)
Wednesday 9 September 2009
Present:
Helen Eadie
Christine Grahame (Convener)
Michael Matheson
Mary Scanlon

Ross Finnie (Deputy Convener)
Rhoda Grant
Ian McKee
Dr Richard Simpson

Public Services Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
David Manion, Chief Executive, Age Concern and Help the Aged in Scotland;
Jacquie Roberts, Chief Executive, Care Commission;
Nigel Henderson, Convener, Community Care Providers Scotland;
Ranald Mair, Chief Executive, Scottish Care;
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Scottish Parliament

that part of the bill t owards the end of the session.
We will deal with the proposed amalgamation first.

Health and Sport Committee

I thank all the witnesses for their substantial
written s ubmissions. We have all been very good
and studied them, and I am sure that members
have lots of questions.

Wednesday 9 September 2009
[THE C ONV ENER opened the meeting at 10:00]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Chri stine Grahame): Good
nd
morning. I welcome everyone to the 22 meeting
in 2009 of the Health and Sport Committee. I
remind members, witnesses and members of the
public to switch off their mobile phones and other
electronic equipment. No apologies have been
received.
Our first item of business is an oral evidenc e
session as part of our scrutiny of t he P ublic
Services Reform (Scotland) Bill. The Health and
Sport Committee is one of several secondary
committees examining t he bill. The parts of the bill
that are relevant t o the remit of our committee are
part 4, which will establish social care and social
work improvement Scotland, and part 5, which will
establish healthcare improvement Scotland. Over
the next three weeks, the committee will take oral
evidence on the establishment of b oth those
organisations, as well as hearing from ministers.
We will then report our conclusions and
recommendations to the Finance Committee,
which is t he lead committee for consideration of
the bill.
We have before us today a panel of witnesses
from a variety of organisations who will give
evidence primarily on part 4 of the bill. I welcome
David Manion, chief executive of Age Concern and
Help the Aged in Scotland; Jacquie Roberts, chief
executive of the Scottish Commission for the
Regulation of Care; Nigel Henderson, convener of
Community Care Providers Scotland; Ranald Mair,
chief executive of Scottish Care; and David
Cumming, depute chief inspector at the S ocial
Work Inspection Agency. My practice is that, when
members ask questions, you s hould simply s elfnominate by indicating to me that you wish to
answer, and I will invite you to do so.
Although we will focus primarily on the
establishment of social care and social work
improvement Scotland, I am aware that our
witnesses may also wish to express some views
on part 5 of the bill, which establishes healthcare
improvement Scotland, as many of them
addressed that in their submissions. I propose to
take any comments that witnesses may have on
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Mary Scanlon (Highlands and Islands) (Con):
First, I want to ask a very general question. As
Christine Grahame said, I was busy reading the
submissions last night, and I was amazed to find
out that it is estimated that the proposed changes
will result in cost savings of only £640,000 by
2014. I also discovered that the Convention of
Scottish Local Authorities and Unison believe that
the proposed reduction in the number of quangos
is cosmetic and that, according to Unison, SWIA
has stated that many of its staff would want to
leave the civil service and apply for other
vacancies rather than trans fer to the new body.
We are talking about a huge change. What is
the witnesses’ understanding of the reason for it?
How do they feel that it will improve scrutiny in
Scotland? Are they as amazed as I was that the
cost savings will be minimal?
David Cumming (Social Work Inspection
Agency): It is fair to say that the journey of
scrutiny over the past few years has been quite
varied and has progressed at different paces. The
Social Work Inspection Agency was established
only in 2005. As you will see from our submission,
we have conducted substantial performance
inspections of the social work services of
Scotland’s 32 councils, as well as some quite
significant multi-agency inspections.
It is important to understand that thos e
inspections are very much just the prec ursor to
establishing an understanding of how providers of
services improve their performance. In our view,
the inspection of social work services is moving
into a different phase, which is more about service
improvement. We would always equate the
inspectorial role of external scrutiny with
improvement. Those comments are probably
sufficient at this stage, as I am sure that
colleagues will have other points to make.
Ranald Mair (Scotti sh Care): Reorganisations
do not achieve huge savings—the experience is
that they do not—so it is probably naive to assume
that huge financial gains will result from such an
exercise in and of itself. The t wo gains that one
might hope for are, first, in the quality and scope of
regulation and scrutiny and, secondly, in the
demands that scrutiny makes on t he agencies that
deliver care services. Probably the bigger cost for
service providers is not the financial cost but the
amount of time that they must devote t o collecting
information and responding to the demands of
public scrutiny. Servic e providers will therefore
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look for the following sorts of gains: does the
reorganisation allow for a different style and scope
of scrutiny, and does it reduce any unnecessary
duplication in scrutiny activity and the overall
demand on their time that scrutiny takes up? S uch
improvements would be tangible gains, although
they might not be purely financial gains.
The Convener: How would you answer thos e
questions that you have pos ed?
Ranald Mair: As I outlined in my submission,
bringing together the functions of the care
commission and SWIA ought to allow us to take
an holistic view of the experience of service users.
We should be able to track the experience of Mrs
Smith from the point of referral to her assessment
by field social workers, the commissioning of any
service inputs that she requires, the delivery of
that care by registered care bodies, and the review
of that experience. In other words, instead of
compartmentalised scrutiny of different elements
by different bodies, we should look holistically at
the experience of service users. That would be an
improvement.
Can we mak e inroads into t he demands of
scrutiny? As I highlighted in my submission, a
missing ingredient in the bill is any referenc e to the
scrutiny that local authorities carry out through
their
service-commissioning
and
contractcompliance activities. Independent providers, such
as voluntary and private organisations, experience
the largest amount of duplication in having to
provide often the same information in slightly
different formats to both the formal scrutiny bodies
and t he loc al aut horities as part of their service commissioning and contract-compliance activity. I
would like to see a greater alignment there, as well
as a reduction in the demands that are made
directly by the regulatory bodies.
Jacquie Roberts (S cotti sh Commi ssion for
the Regulation of Care): I have no doubt that
bringing t he two functions together will help to
reduce unnecessary duplication. It is possible for
SWIA and the care commission to send out
questionnaires to service users and their families
for two separate inquiries. It will be good to bring
the two bodies together to work in a muc h more
integrated way. Bringing the two bodies together is
about not just bringing them under one roof but
examining and int egrating their methodologies,
sharing information and analysing where the
greatest risks are.
For me, it has been helpful to look at t he issue
from the point of view of service users. For
example, a parent of a young person with multiple
physical and learning disabilities needs to know
that the local social work, health, education and
housing departments are working toget her and are
well led. Bringing SW IA and the care commission
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together will help to contribute to that assessment
of working toget her in a multi-agency way.
The parent then needs to know t hat the social
work er or care manager works for a high performing department, does their job well and
liaises well with health services—that level needs
to be considered. They also need to know that the
respite service that their child attends is safe and
provides good ex periences, and has staff who are
well trained and able to respond quickly to health
emergencies. There needs to be scrutiny of the
individual service, too. If the two functions come
together it might be possible to visit some services
less often, if they are commissioned by and
working for an authority that has a very high score
on quality of professional service and corporate
governance. It might be possible to reduce the
amount of time that is spent on services in which
there is less risk.
Helen Eadie (Dunfermline East) (Lab): There
has been no consultation on the bill, which
concerns me. I think that one of the biggest issues
for every organisation in the public sector is the
personnel—the staff who do the caring. When
local authority and health board staff were
transferred to t he care commission under the
Regulation of Care (Scotland) Act 2001, a scheme
had to be established, on which there had to be
consultation. The bill provides for the transfer of
staff from SWIA, who will move from the civil
service pension scheme to the local government
pension scheme. I think that we all understand
that that might be a huge source of discontent for
people, who will not want to move from the civil
service pension scheme. Do the witnesses
anticipate severe problems in that regard?
David Cumming: In numerical terms we will
represent a small part of the new organisation. As
we said in our submission, our staff have civil
service status, and aspects such as pension
entitlement weigh heavily on colleagues.
It is fair to say that one of the hardest issues that
we face is the degree of business continuity that
we hope to maintain, given that we are still
involved in day-to-day work in engaging with
stakeholders.
We have made it clear in the conversations that
we have had that what is proposed is very much a
new undert aking. As Jacquie Roberts said, the
aim is to improve integration, but if that is to
happen it is important that the workforce should be
equally skilled and able to do the work. It is also
important that the gains that we have made in the
development of expertise should be taken forward
into the new organisation.
There are serious issues on which we have not
yet properly been able to reassure staff. For
example, there might be a facility to allow some
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people to go back int o the civil service, for
example through the principle of common
citizenship. However, as yet, staff have not been
assured that there will be such a facility.
David Manion (Age Concern and Help the
Aged in Scotland): I recently went through a
merger, and I can assure members that the issue
of staff terms and conditions is complicated.
The more important issue is that the proposed
new body will be a non-departmental public body.
That is an issue of both principle and governance,
because the body will be one step removed from
Government as an inspection agency. Once the
view had been taken t hat the new body must be a
non-department al public body and therefore a little
further away from Government, it was inevitable
that there would be problems with terms and
conditions. However, the principle is more
important, bec ause it will ensure that users of
services are better served.
Jacquie Roberts: Without pre-empting the
Parliament’s decision, much work could start now
on organisational development and on bringing
together the t wo staff teams. The care commission
would welcome the expertise of SWIA staff.
David Cumming: There are certainly issues for
two staff groups, but a third staff group is also
involved: those who are with Her Majesty’s
Inspectorate of Education, who would join in the
context of the child protection programme. Three
different organisations will have to be brought
together in quite a skilled way over the next couple
of years.
10:15
The Convener: I will let Helen Eadie back in
later; I am letting each member have a question to
start with, and we can then develop them.
Ross Finnie (West of Scotland) (LD): My first
question is a general one, and I will illustrate it with
reference to the submission from the care
commission. Like the convener, I have found all
the papers extremely helpful. I do not wish to
appear to be picking on you, Ms Roberts, but
having opened up a number of interesting points in
your submission, you park them by using the
phrase:
“w e have been advised that they w ill be cons idered at
stage 2”.

Other submissions express similar points but do
not use such explicit language.
Although the convener was absolutely right to
say that the essential purpose of this evidence
session is to allow us to advise the lead committee
as to whether we agree with the general principles
of the bill, it has been the practice of the
committee to assemble matters of important detail
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and narrate them as issues that the Government
ought properly to address if we are to proceed
beyond stage 1. I would therefore find it helpful —
as perhaps my colleagues would—if the witnesses
developed those points furt her.
I have referred to the care commission’s
submission by way of example, but if we agree
with the bill’s principles it will be difficult for us to
address specific issues to the Government if the
witnesses do not tell us precisely what their
concerns are. I will not try to enter into their minds
to guess what those concerns might be, but I
wonder whether all the witnesses would be willing
to write to the clerks with some more detail on
subjects that have been parked. We would be able
to pursue them on the basis of such written
submissions.
The Convener: And then raise them with the
minister—the key thing is to test them.
Jacquie Roberts: I can give a brief answer on
that point. We refer to particular technical
amendments at stage 2, for example on
emergency cancellation, which is not covered in
the bill at the moment. We would be able to
provide you with a list of amendments that we
expect to be made at stage 2—that would be no
problem at all.
Ross Finnie: I accept that. Unless somebody
raises a point, however, amendments might not be
made.
Jacquie Roberts: My understanding from the
bill team is that a great deal of preparation has
been going into stage 2 amendments. I am very
happy to—
Ross Finnie: Sorry—that is fine as far as the bill
team is concerned, but I am emphasising the
public process and our role as the committee. It is
not a question of our thinking, “Gos h, the bill team
has thought that up. That’s a jolly good idea.” The
process requires the Parliament to be able to
identify the good ideas and members to be able to
read the evidenc e from, say, the care commission
and A ge Concern that supports whatever
proposition the bill team might put forward.
Jacquie Roberts: I am certainly very happy to
provide the information in writing to the clerk.
The Convener: This is difficult for us, as we are
not the lead committee on the bill—which is quite
unusual for us—and it is for the lead committee,
which is the Financ e Committee, to consider those
points. We will flag up t he issues to the lead
committee, which can take evidenc e if there are
substantial amendments to be made at stage 2.
Nigel Henderson (Community Care Providers
Scotland): It might be helpful for me to highlight
some of the points in the evidence that we
provided to you. Community Care P roviders
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Scotland is very supportive of the creatio n of the
new body, and we see opport unities to streamline
and improve the scrutiny landscape, but there are
some int eresting differences. At the moment the
bill seems to be amalgamating the two existing
bodies rather than integrating them. Although the
new body will have enforcement powers in relation
to care services, it will have none in relation to
social work services. That is an important point—I
refer in particular to what Ranald Mair said about
being able to follow a person’s journey through the
whole social services process. Why pick on care
services and have enforcement there if some of
the problems are further up the line? That is one
important aspect of the proposals that is not really
addressed in the bill.
Members of the public, who can mak e
complaints to the care commission, will still be
able to complain about care services, but t hey will
not be able to complain to the new body about
their assessment, their care management or any
other aspect of social work. That is slightly
uneven, is confusing for the public and misses an
opportunity fully to integrate the scrutiny
landscape.
The Convener: Does Mr Cumming want t o
comment on that? It is an interesting point.
David Cumming: Yes, it is an important point.
Perhaps the bill may lead to the integration that we
lack on that matter. Much of the work that we have
done in the 32 councils has concerned considering
the experience of service users and how we can
demonstrate their improved life circumstances in
terms of improving outcomes. There are
arrangements within our performanc e inspections,
which are quite extensive, that drill down into
some of what Nigel Henderson is talking about.
However, it can go beyond that. That is where
there is potential for SCSWIS to provide a better
and more int egrated approach.
The Convener: Are you talking about parity?
David Cumming: It is a difference. The
question as to whether it is amalgamation or
integration—
The Convener: I meant parity of enforcement
powers. Is that what you are talking about ?
David Cumming: It is true that SWIA does not
have enforcement powers, but it reports to
Government ministers. I contend that, in all 32
councils, we have made reports that have led to
significant changes. The extent of external scrutiny
has probably added to the impetus for change. I
suspect that, were there not the same degree of
external scrutiny, there would have been no
impetus for change. Although it is not enforcement
per se, it is a way in which the reporting line has—
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The Convener: I was thinking of name and
shame.
David Cumming: The fact that we have
reported is sometimes on the public record. It is an
important part of how the improvement action
planning t akes place. Beyond our published
report, we engage with the councils for at least a
year—sometimes beyond that—to try to ensure
that the improvement actions that accrue from the
inspection are followed through and are
meaningful not only organisationally but at the
level of the service user.
Ranald Mair: Let me develop the point a little
further. Many voluntary and pri vate providers that
deliver care on behalf of local authorities feel that
their ability to provide services relat es directly to
the commissioning practice that supports those
services. If they are regulated and can be subject
to enforcement action for the quality and standard
of what they deliver, there must also be
enforceable standards for the other aspects of the
process—commissioning, c ase management and
assessment—because the quality of a user’s
experience will be directly determined by matters
that are out with the control of the registered body
that is subject to enforcement action. In practical
terms, the view of provider organisations is that we
need to create an integrat ed process and a level
playing field for enforcement.
David Manion: Some committee members were
in this room for a showing of the programme
“Britain’s Homec are Scandal: A Panorama
Special”. In that case, it was arguable t hat the
problem was not so much wit h the care providers
but with the commissioning process—the so-called
reverse auction. The test for the c ommittee is how
we would prevent that situation from recurring and
why we would allow commissioners to function in
that way but put our boot on the providers’ necks.
Age Concern and Help the Aged in Scotland agree
with Ranald Mair and the ot her witnesses that the
playing field needs to be levelled. Whether that is
achieved through enforcement powers is a matter
for legislators, but the situation is anomalous as it
stands.
Jacquie Roberts: Members of the public hold
dear the fact that they have an independent body
that can investigate complaints. It is hard for them
to understand that they can have a complaint
investigated only if it is against a registered care
service. It is important to sort out the complaints
system so that we have an even playing field.
Michael Matheson (Falkirk West) (SNP): I
want to stay on the difference between the
commissioning and service provision aspects in
relation to enforcement. I am a former care
manager, but I am struggling to get a handle on
exactly how the enforcement provisions on the
commissioning, assessment and referral side will
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be handled. The normal protocol for someone who
has concerns about the way in which an
assessment has been conducted would be
through the local council complaints process. Due
diligence would then apply and, if the investigation
found that a person had been in breach of
professional standards, they c ould be referred on
to the appropriate statutory body for further
investigation. However, how would the level
playing field to which the witnesses have referred
interact with that process? How would we ensure
that we did not duplicate the role of the registration
bodies, which have a function in that proc ess to a
degree, or the local authority complaints process,
which is the first stage that anybody goes through
if they have a complaint ?
Nigel Henderson: Currently, if a service user
wishes to mak e a complaint about a care provider,
they are absolutely free to make that to the care
commission, anonymously or openly. Equally, they
can make a complaint to the care provider. Oft en,
there is duplication of the process, because the
care provider will have its complaints proc ess and
the care commission might investigate the issue
separately, although it will consider the complaints
process that has been undertaken and ask the
provider to account for it. There is not necessarily
a huge difference in relation to local authorities,
although I agree that it could be time consuming if
there was duplication every time a complaint was
made about a particular care management role.
My understanding of SWIA’s role is that it tends to
examine the overarching process and sample
some individual cases, but it does not focus on the
individual. By examining an individual case, SWIA
might throw up flaws in the overarching process
and make recommendations on that, rather than
on the individual c ase, so there is an opportunity
to improve the process. However, if the new body
has no teeth to do that, the chances are that it
might not happen.
Ranald Mair: Perhaps I can help. The process
that the care commission has been involved in
with providers for several years started with the
development of care standards, which say what
can be expected in the delivery of care to different
service user groups. If we applied a similar
process to assessment or the commissioning of
services, the starting point would be national
standards that set out what the quality of delivery
should be. Enforcement action can be taken or
complaints pursued only if we have defined in the
first place what the standard of delivery ought to
be. Work would need to be done in that territory.
It would be anomalous if the new body could
inspect services and the quality of care that is
delivered, but could take enforcement action or
uphold a complaint and impose requirements on a
provider only in relation to service delivery in a
care home or care at home services, and not in
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relation to the parts of the process that led to that
experience and are meant to support it. I am
talking about issues such as whether social
work ers attend reviews, whether the assessment
of need has been conducted and whether the
commissioning process was sound. It would be
anomalous to examine only one part of the
experience and not the other. There are ways in
which people can complain t o a local authority,
just as there are ways in which people can
complain to any organisation t hat delivers care.
However, it so happens that, at present, we have
an independent complaints process through the
care commission. The suggestion is simply to
extend that additional prot ection to the other parts
of the experience. The key would be to define in
the first place the standards that would be
expected, and then look at how complaints could
be pursued.
10:30
David Cumming: I do not want to go over thos e
points again; they have been well made. It is true
that our performance reporting looks at some
aspects of high-level commissioning, and we have
reported on commissioning in every report that we
have written, but the issue is about how
commissioning practice can be evidenced. Given
that the proportion of local authorities’ spend in
this area is usually in excess of half their care
budget, it is important that the c ommissioning
process is well placed to improve services.
I do not think that we have gone into the issue in
great detail. We recently produced a piece of work
about commissioning practice from our reports,
but that is distinct from enforcement action. That
approach could be a way in which we could level
the playing field and drill down into some of the
experiences that people have had, especially the
adverse ones—they might be in a minority, but
they are no less important.
The Convener: Michael Mathes on wants to ask
about enforc ement.
Michael Matheson: Y es. I am afraid that Nigel
Henderson is confusing a few different parts of the
process. I can understand that you want a body
that has an enforcement role in looking at how a
local authority commissions certain services and
the policy for doing so, but there is a marked
differenc e between that and looking for an
enforcement process to deal with issues such as
how referrals are handled. For example, if the
local authority’s representatives did not turn up for
a review, a person should be entitled to go to the
enforcement body to complain abo ut that. A
process already exists to deal with such issues.
In t rying t o achieve a level playing field, a
distinction has to be made bet ween the corporate
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function of the local authority, which might have a
commissioning aspect to it, and a person’s ability
to complain about how the authority conducts that
process, and the way in which an individual case
is handled by an individual worker. That would be
a different type of enforcement action. Y ou are
confusing both sides of that argument.
The Convener: The witnesses are rallying t o
that call.
Nigel Henderson: The issue then is that if an
individual worker has done something wrong, the
local authority should have processes and
systems in place—
Michael Matheson:—that are enforceable.
Nigel Henderson: Absolutely. They are
enforceable by the local authority as the employ er.
However, if there is a cultural or systemic problem
around assessment, care management or
what ever, how should that be addressed? That
might be where enforcement action could be
taken.
Michael Matheson: I accept that, but that is
different from dealing with individual cases. You
are t alking about the corporat e function of a local
authority and how it handles the commissioning of
services. You are creating confusion here because
you appear to want another complaints process,
with enforcement action t aken against individual
work ers if people are not happy with the s ervice
that they receive. You have to be careful about
exactly what you are asking for when you ask for a
level playing field.
Nigel Henderson: I will reframe what I am
asking for then. I am asking for a level playing field
when it comes to enforcement around systems
and proc esses. That is largely the kind of
approach that the care commission takes at the
moment. It sees fundamental fla ws in a care
service where there are systemic problems.
Let us keep individual complaints separate.
There should be a level playing field for individual
service users so that they can complain about any
aspect of their c are pathway, and so that the
independent body can investigate the complaint.
Enforcement might not ensue from that, but there
should at least be a complaints procedure that
allows some upholding of an individual’s
complaint, otherwis e the public will be very
confused about why individuals cannot complain
about the whole experience.
Michael Matheson: Are you suggesting that
local aut horities be stripped of the power to
investigate local complaints?
Nigel Henderson: No.
Michael Matheson: That is what you s eem t o
be suggesting. You want a body that is
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independent of the local aut hority to deal with
individual complaints.
Nigel Henderson: I want service users to have
the same opportunities that they have at the
moment. They can complain to us as the care
provider, but equally they can complain to an
independent body—the care commission—if they
feel dissatisfied with our response, or they can
even go straight to the care commission. That
same level of service s hould be afforded to people
whos e experience of social work is not what they
want it to be. There is duplication, but it is
important that there is independence, and the
opportunity for it.
Ranald Mair: Nigel Henderson has outlined the
main points.
I do not understand the distinction that Mic hael
Matheson is drawing bet ween the local authority
and other service provider bodies. Most
organisations that deliver services have internal
complaints procedures. If one is dealing with
specific conduct matters that relate to individual
members of staff, there is rec ourse to the
professional bodies that can deal wit h those
issues, but in dealing with a registered care
organisation that is delivering care, people have
the right to go to the care commission and say that
they are unhappy wit h the service that they have
received from the organisation or, indee d, from
individuals within it.
I do not see why the parts of the service delivery
process that are handled by the local authority
should be exempt from that independent system.
That would mean, in a sens e, that t he authority
regulated itself. Michael Matheson is saying, in
effect, that if I am unhappy with what I get from the
local authority, I can complain to the local
authority.
We now have an opportunity to consider the
experience of service users in a more integrated
manner and create a level playing field around
that. I will continue to assert the possibility, and—
from the perspective of providers and s ervice
users—the desirability, of doing that.
The Convener: I will let Jacquie Roberts come
in on this question, and then we will move on. We
can come back to the point, but I want to allow
other members to ask their questions.
Jacquie Roberts: I want to emphasise the role
of the Scottish Social Servic es Council, which is
there for people to complain to and which has
enforcement powers in relation to individual
work ers. Whether or not we are talking about
enforcement in relation to local authorities, it is
important that we connect the c ommissioning
practice and systems delivery of social work
services and care management to outcomes and
to the experience of service users and their
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families. Once we make that connection, it will be
possible t o make changes in the local authority.
That approach would be fairer than the current
system in which the only body on which we can
enforce changes is the registered care service. It
would be possible to do that whether or not there
were formal enforcement powers.
Rhoda Grant (Highlands and Islands) (Lab): I
want to expand on the same topic. Are you
considering s omething along the lines of HMIE’s
role in schools? The schools are subject to council
control and direction, but HMIE c omes in on a
regular basis to inspect and report on how t hey
deliver education. Are you seeking something like
that in relation to social work services in a council?
Jacquie Roberts: David Cumming might want
to answer that.
The Convener: I am not chairing any more—it
does not matter. I enjoy a light touch, Ms Roberts.
I have few powers in the Parliament and you have
just taken one from me, but never mind.
David Cumming: In the broader context of
external scrutiny and regulatory services, there is
a shift. I am not saying that less is more, but we
must recognise that the efforts of providers have
been quite important during the past few years—
we should not underestimate that. We have been
developing some work on self-evaluation, as other
agencies—such as HMIE, in relation to schools—
have done.
It is important to recognise that, as Professor
Crerar mentioned, responsibility for improvements
lies with providers themselves. However, in order
to effect the changes that would lead to such
improvements, it is sometimes import ant to have
an external agent. The culture within whic h that is
undertaken, the way in which it is done and the
perception of whether there is a level playing field
is important becaus e, ultimately, improvement will
not happen unless people are motivated to do it.
It would be wrong for me to try to mak e
comparis ons with HMIE’s position, becaus e its
history is different and t he experience of health
and s ocial care in Scotland is different. Since the
changes in the 1990s as a result of the national
health service community care legislation, many
more people are enjoying a better quality of life by
virtue of not residing away from their own homes.
How we evaluate, inspect and improve on that
service is part of what the combination of
individual
and
organisational
changes
is
attempting to address.
I am sorry if that is a roundabout answer to your
question, but the situation is complicated and my
experience in local authorities is that, although
they might not always have welcomed the phone
call to say, “Congratulations, we are coming to
inspect you,” they have been up for the challenge
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of improving services. That should not be
underestimated, but there must also be a
recognition t hat thos e same aut horities are
commissioning services from a range of other
providers whos e quality must be of a comparable
standard.
Rhoda
Grant:
On
commissioning
and
procurement, could the problem not be solved by
changing t he direction given to local authorities on
how they commission care providers, so that they
would have to have regard to reports carried out
by the new body or the like? Procurement and
commissioning currently tend to be done on cost.
We have best value and similar mechanisms, but
it always seems to come down to who can provide
the service cheapest, with little regard to whether
someone is at the top or bottom end of care
provision. The inclusion of a duty to have regard to
investigations by the new body might change that
and ensure that the best quality of care is provided
rather than the cheapest.
The Convener: I cannot
submission that comment was in.

recall

whos e

Rhoda Grant: It might have been Scottish Care.
Jacquie Roberts: I endorse that suggestion.
The good local authorities are using the care
commission’s information about grades and the
quality of services very well when they are
commissioning care. Commissioning guides are
being developed for local authorities. I know that
some team managers think that the poor grades in
certain service providers are a direct result of
poorly informed commissioning by some local
authorities, so they would like the two to be linked.
The Convener: Mr Henderson wants t o
comment. I think that the suggestion was made in
his submission.
Nigel Henderson: I think that it was.
The Convener: It is on page 4 of your
submission.
Nigel Henderson: We would like the issue to be
addressed, because we are aware that such
information is not necessarily looked at,
particularly during retendering, when perfectly
good services that are getting good scores from
the care commission sometimes lose out to
service providers that are not getting the same
scores. It is important that some regard is paid to
the reports that come from t he new body. If there
were a duty to do that, it would be very helpful. I
am not sure whether that can be achieved by
simply issuing guidance, because people can t ake
or leave guidance. It would be helpful if the bill
placed such a duty on local authorities or any
public body that was commissioning services
registered with the new body.
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The Convener: I remind the committee that, as
your submission says, those matters are already
the subject of an on-going inquiry by the Local
Government and Communities Committee, so I
will get the clerks to tell us when it is lik ely to
report.

issues that might impact on the delivery of care.
We should take that bold step and say that there
will be a markedly different style and scope of
regulation through the new body and that it will not
merely house two distinct functions but reconfigure
regulation, whic h is what is needed. If t hat
happens, the new body will identify the issues.

10:45

There is a difficulty with resource allocation
because no regulatory body is going to have
control over the allocation of moneys within the
public sector. In trying to drive up standards, the
care commission or SWIA might want to see
money spent on certain sorts of care delivery, but
they have the power only to raise general
concerns. Another issue is how we connect the
resource allocation to service delivery. In some
instances, we as a society get the services that we
are prepared to pay for.

Dr Richard Simpson (Mid Scotland and Fife )
(Lab): I, too, found the submissions interesting
and helpful. The discussion this morning has
defined some of the problems in the bill about
equity across the sector. My question comes at
the issue from a slightly different direction. Would
the new arrangements have identified and led to
the solution of some of the problems, particularly
in home care, which is the biggest area in which
the quality of care still needs to be raised?
A huge amount of work has been done in the
past five years, since the care commission was
established, with regard to the residential
providers. However, the home care side is still
rather weak. The “Panorama” programme to which
David Manion referred indicates that there is a
series of problems with the commissioning
process and the individual’s perception of the care
that they receive. Lack of continuity is the biggest
difficulty that was raised. As it stands, will the bill
deliver for the individual us er and for the system
by addressing problems of the sort that have been
mentioned?
The Convener: Some people are finding that
the hours of care that they receive in their home
are being greatly reduced. They usually turn to
MSPs to try to find out why that has happened.
Dr Simpson: You have reminded me that I was
going to ask a supplementary question, convener.
The Audit Scotland reports have indicated a
profound shift towards addressing t he more
serious and complex individual needs. Although I
understand that, given the cost restraints that
everybody is experiencing, and will experience,
the failure t o provide early care and support to the
user and their carers is extremely damaging and it
will lead to those people deteriorating much more
rapidly. Will the new systems that we are devising
contribut e to a substantial improvement that might
tackle those problems?
Ranald Mair: Not necessarily. If the new body
simply undertakes its activity in separate
compartments, as happens now, and does not
conduct fully integrat ed examinations of service
delivery, it will not necessarily identify the logjams
or the bits that do not work in the system. Rather
than having inspections of care homes on the one
hand and inspections of local authority services on
the other, we have an opportunity to look at the
experience of service users and highlight all the

Jacquie Roberts: I will answer Richard
Simpson’s question from the point of view of the
care commission team managers. There are 40
team managers, who are universally in favour of
the proposed arrangement, because they believe
strongly that, if they worked in a body that had
authority over local aut horities’ commissioning and
contracting arrangements, they could have taken
earlier action in some recent cases of poor s ervice
delivery, particularly in care-at -home servic es. It is
quite helpful to hear from the front-line managers.
Nigel Henderson: My answer to Richard
Simpson’s question is a qualified yes. As the bill
stands, I do not think t hat it would contribute to
substantial improvement. If there were a levelling
of the playing field and equality of opportunity to
look at the whole care pathway and if there were
particular powers in relation to that, it might do so.
The other point to make is that the duty to cooperate with other bodies will be important. We
know that there is a lot of duplication in the health
service, with spending resource for things such as
assessment being duplicat ed. Perhaps by having
the health care improvement body and the social
care scrutiny body undertake joint inspections we
might drive improvement, make savings and
redirect resources to the front line.
There are huge opportunities in the bill t o
establish a system for scrutinising the ser vices
holistically. At the moment, only bits are inspected
and they are not necessarily brought toget her.
David Manion: The issue is partly one of culture
in the new organisation that will be created. The
bill is not about a merger—the putting together of
two things to save a bit of public funding. It has
“Public Services Reform” in its title. It is about
creating something new and different that has
different values, style and leadership, which will
address the issues that you have raised. I regret
using the ex pression “level playing field”, which
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everyone now seems to be attached to, bec ause it
is not a level playing field that is being sought.
Local authorities are public bodies that are highly
regulated and have elected members; community
care providers are not. The mechanisms that one
would choose for the regulation of community care
providers will be different from those that one
would choose for the commissioners of social
services.
I agree that the issue of enforcement powers
may be a red herring. Nigel Henderson has
spoken of a system for scrutinising the services
holistically. It is important that the bill does not
miss out the critical areas of how the services are
commissioned and how social services are
inspected. That must be part of the bill. It is
remarkable that one local authority could go
through the process—as was shown in the
“Panorama” programme—without phoning up a
neighbouring local authority to find out something
about the providers of the care. That must be
happening throughout Scotland at the moment.
The duty to co-operate, share information and set
standards needs to run thematically all the way
through the bill. We speak on behalf of s ervice
users, and that is what service users would want
to see.
David Cumming: I would answer with a
qualified yes. The reason for some optimism on
my part is that, over the past few years, we have
had some good ex amples of co-operative activity.
In our written submission, we give the example of
the multi-agency inspections. Those were
inspections of adult care, without legislation
equivalent to that which currently obtains for child
protection ins pections. It is not as straight forward
as having all the different co-operative activities
enshrined in statute—we have had to devise new
approaches and methodologies.
It is a matter of trying to k eep a focus on the
mythical shift in the balanc e of care. In older
people’s services, for example, we know the
demographic t rends and we are all alert to the
responsibilities that we have nationally to ensure
that they receive good-quality care. The effect of
the multi-agency inspections, which took place
without a legislative basis, was that we began to
touch on thos e areas in which, in order to s hift the
balance of care—in order to reduce the number of
bed days or to improve the timescales for the
discharge of patients from hospitals—there had to
be good and supportive community-based
services.
It is not always about the rhet oric. When the
numbers of one authority are compared to the
numbers of another and one set of partnerships is
compared to another—which is what we have
done—opportunities emerge to see how councils
and their community planning partners need to
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move to improve thos e services. That is a high level objective and it might be far from the
experience of someone who is receiving a s ervice
today. However, when members of our families
require care, we all experience what the system is
like as a carer. It is therefore important that that
becomes a meaningful, long-term aspiration. The
legislation may well support that—I hope that it
will—but there are issues of culture shift that it will
be import ant to address in order to ensure that we
are moving things on in the right direction.
Dr Simpson: I am getting the impression that
people feel that the legislation is a necessary but
not conclusive part of the process. If it is seen to
be necessary, that is an important statement for
the committee to hear. The joint inspection
process that has developed in the past decade
has been hugely beneficial and enormously
influential. However, is that evolving process,
which is bringing together different groups that
have slightly different cultures, working so well that
the benefits of the legislation might not be as great
as they otherwise would be? Throwing
organisations in the air—which we know from the
reorganisations of the health service can lead to a
two-year interregnum on any development,
because all the top officials have to apply for new
jobs—is hugely disruptive. Will the gains that we
make in the long term be worth the disruption?
I take your point—I am disappoint ed in the policy
memorandum, which goes on and on about costs.
Costs are irrelevant here—not totally, but almost.
What is important is whet her we deliver better care
and can reduce regulation and have a lighter
touch without ending up with disastrous scandals
occurring.
I am sorry, there was not really a question in
there.
The Convener: No, there was not. I listened t o
90 per cent of it—
Dr Simpson: The question that I was going t o
ask—
The Convener: Ah. You cannot teac h an old
dog new tricks.
Dr Simpson: When the Regulation of Care
(Scotland) Bill was being considered by
Parliament, I got into considerable trouble wit h my
party because I lodged an amendment that the
minister did not like. I was concerned that the care
providers—the care homes, as they were mainly
at that point—were going to be required by the
care commission to make improvements but the
local authorities that purchased their services were
not going to be required to make any changes to
their pricing to allow those improvements to be
made. I said that the c are commission should
have a role in requiring the local authorities to take
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account of its reports in their c ommissioning
practices.
Will the new bill deal with that issue in relation t o
not only care home provision but community care
provision? That is the area in which scandals have
been emerging, although they have not fully
emerged yet.
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11:00
The Convener: I am sure that the Financ e
Committee will look into issues of security and
continuity of employment.
David Cumming: As I said, we are not trying t o
overplay the issue, but it is a real concern that
cannot be ignored.

Nigel Henderson: As it stands, I do not think
that the bill achieves that, but I think that, with
some alterations, it could be used to achieve that.

The Convener: Of course not. That would be
bad for morale even if the issue arises from a
misconception. We appreciate that.

Ian McKee (Lothians) (S NP): My question will
be a little easier to answer. It comes in two parts.

Ian McKee: Let me turn to a more general
issue. Part of the purpos e of the bill is to improve
what has been described as the scrutiny
landscape. I do not know whet her t hat is the same
as providing a level playing field—our terms are
becoming a bit geographical. The Crerar review,
which I think people are working to, rec ommends
that

I had always been under the impression that
under European legislation the terms and
conditions of people who move from a national
agency into the new body would be prot ected, and
that the new people who were appointed to the
body would be subject to the body’s terms and
conditions, which might make the situation less
worrying to staff. Is that the case?
I will let David Cumming answer that question
before I ask my second.
David Cumming : We have not sought t o
overplay the issue. We have, rather, sought to
participat e in the embodiment of the new
undertaking. However, t he issue is significant. I
am not a human resources professional, but I
believe that the issue of people leaving t he civil
service is a genuine one.
As we said in our submission, there will be an
impact on staff. One of the other changes might
involve the extent to which it is, within a new nondepartmental public body, possible to provide the
same degree of policy information. As I
understand it, Government intends to create a
post of chief s ocial work adviser, which would be
the equivalent of the chief medical officer or the
chief nursing officer. That change from an
executive agency probably raises a number of
issues around t he quality of policy and the
information t hat Government might receive, based
on the direct experience of s ervices across the
country. I can s peak about that only from the
social work perspective, but I t hink that there are
some real issues that need to be considered.
We are addressing the staffing issues. We hope
that there might be ways, including under
European legislation, to reassure staff t hat their
investment and loyalty to the Scottish Government
and preceding Administrations will not be
overlooked. Some people might feel that they are
being transferred to a new organisation in which
they might not benefit from the pension
entitlements that they have built up over a numbe r
of years.

“Where scrutiny is needed, if there is more than one
existing or ganisation, only one should be asked to do the
work”.

Given that scrutiny will be performed not only by
the new agency but by Her Majesty’s Inspectorate
of E ducation, which will remain an executive
agency rather than an NDPB, might there be
cultural
differences
between
the
two
organisations? Furthermore, as Jacquie Roberts
highlighted, some providers will be subject to
scrutiny by local authority social work departments
as well as by the new body. She suggested that
the new body might, where local authority scrutiny
is satisfactory or very good, engage in lower-level
scrutiny. My experience of life is that people tend
to take a belt-and-braces approach in such
matters in order to avoid trouble lat er.
Does the bill take us towards Crerar’s
recommendations? Will we still have t he problem
that several agencies do the same t hing? Should
there be a more formal structure or agreement to
ensure that scrutiny is carried out only by one
body? We do not seem to be getting towards the
simplicity that we are aiming for. Do the witnesses
have any comments on that?
The Convener: P erhaps Mr Cumming should
answer that. Is your question directed to a
particular person?
Ian McKee: I would be interested to hear from
Jacquie Roberts, given that she raised the issue.
The Convener: We will hear from Ms Roberts,
then from Mr Cumming.
Jacquie Roberts: The problem in res pect of
local authority scrutiny is that the care commission
still experiences registered care services that we
visit for inspection having been inspected by the
local aut hority two or three weeks beforehand. We
believe that to be unnecessary and we are


1425

2145

9 SEPTEMBER 2009

working hard with the Convention of Scottish Local
Authorities and local aut horities to prevent that.
The incidence of its happening is patchy, but such
things still happen. The bill might help matters,
particularly when our grading system becomes
more embedded, such that local authorities find it
useful in informing their commissioning and
contracting practice.
On the issue of the different bodies, I t hink that it
is more important to t hink about functions rather
than bodies. The duty of c o-operation provides the
opportunity to be much clearer about whose job it
is to do what, so it does not really matter which
body carries out the function. With the duty of co operation, we will all be required to get t ogether to
use the nec essary expertise to undertake the
scrutiny tasks that we have been given. It has not
been a problem for the care commission to work
jointly with HMIE on integrated ins pections of early
years services, which we inspect together. That
sort of practice should and could continue
because—let us face it—health and care are now
closely integrated. It should be possible for the
new social care and social work improvement
Scotland t o work jointly and in an integrated way
with the Mental Welfare Commission, with the new
healthcare improvement Scotland and wit h HMIE.
However, I think that we could be clearer for
members of the public which functions
predominantly belong t o each of those three
bodies. That would make more sense.
David
Cumming:
There
have
been
considerable efforts over the past year to improve
scrutiny co-ordination. That has been led by the
work of Audit Scotland, following some of the
Crerar recommendations. Both at individual
agency level and collectively there have been
considerable moves towards demonstrating better
coherence. That is evidenced in different ways.
Jacquie Roberts has spoken about work that has
been done on c ommonality. On SWIA inspections,
we have taken cognisance of other issues such as
fostering and adoption inspections, whic h the care
commission would be involved in. Our staff have
also been involved over the past year or so in the
review by NHS Quality Improvement Scotland of
learning disability services. In addition, we are
involved in work with Her Majesty’s inspectorat e of
constabulary for Scotland and HM inspectorat e of
prisons for Scotland.
We recognise that there is sometimes an
overlap, but it is important to avoid any duplication.
The co-ordination on the loc al authority side,
through A udit Scotland’s work over the past year,
has gone some way towards that. Colleagues in
COSLA might have a different take, however, and
it is important to recognise the impacts on
providers of services. Some genuine moves are
already being made in advance of future
legislation.
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Nigel Henderson: One of the aims is to reduc e
the burden. As Jacquie Roberts has already
indicated, we are aware that some local authorities
carry out their own inspections and that they
duplicate some work.
There are ot her opportunities to streamline
things. There will be overlaps with other areas, but
the proposed new social care body will cover the
vast majority of social care services. Some
services will need to be addressed, such as care
services in prisons and in other places, but the
vast majority of care services will be covered by
the single body.
There are issues around the duty of local
authorities to co-operate—we think that t hey
should be added to the list of bodies in schedule
14. Local authorities could use the opportunity to
take more notice and to co-operate with the
reports that come from the new body.
We wonder whether there might also be an
opportunity for the new body to register service
providers, not just services. At the moment,
individual servic es are registered. In the
retendering process, we spent a lot of time filling
out pre-qualifying questionnaires for 32 local
authorities—with questions being asked in
different ways—regarding our credentials as an
organisation, our financial set-up, who governs us
and s o on. That could be done by the new body,
which would then register bodies as bona fide
organisations. That would cut out some of the pre qualifying work, if a duty to co-operate was placed
on local authorities.
The Convener: That was very helpful.
Ranald Mair: Some pilot work is going on
between care homes, local authorities and the
care commission in different parts of Scotland on
sharing of information and reducing unnecessary
duplication. We are trying actively to improve that.
One of the dilemmas for local authorities, as I
understand it, is their duty of care. If a council
makes arrangements for somebody’s care or
purchases care on somebody’s behalf, what is the
responsibility of the local authority if that person
has a bad experience? Is it sufficient for them to
have had regard to the regulator’s reports, or do
they have to have s atisfied themselves about the
quality of care? The bill does not sufficiently
address the elements of scrutiny that the local
authority is involved in, and I would like that to be
the subject of further discussion.
In the Scottish Care submission, we highlight the
overlap with the new healt h improvement body.
Given that care of older people will include higher
levels of health care—referring to management of
long-term conditions, palliative care and so on —
we need to be sure that regulation and scrutiny
take account of the health aspects of those
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services, even though they will be registered with
social care and social work improvement Scotland.
Significant elements of joint inspection from the
health side will probably be necessary as we move
forward over the next years.
The Convener: Four members want to come
back in, so I ask for efficiency in asking questions.
If members are content, we will ask all four
questions and the witnesses will t hen answer
them. I will do a round-up to allow the witnesses to
say anything that we have not asked them.
Mary Scanlon: My question is about better
scrutiny. I have been listening carefully and
waiting for a wave of enthusiasm that things will be
much better, but it seems to have been tempered
with a most cautious optimism.
When my granddaught er went into a nurs ery in
Inverness, we looked up previous care
commission reports over five or six years and
found t hat recommendations that had been made
six years previously had still not been
implemented. I would like to t hink that the bill will
reassure parents or grandparents who put children
into a nursery that services will be monitored and
will be better.
My final point is for Community Care Providers
Scotland. Page 3 of its submission says that
“many of the complaints”

that the care commission
“receives are not about the quality of care services”

but are actually about
“the amount of … care”.

All of us round the table will have concerns about
that.
The submission also s ays that the Government
claims that the bill is “cohesive”, but Community
Care Providers Scotland thinks that it is
“a source of considerable confusion”

because of
“the pow er to handle complaints about some of those
services, but not about others”

and that it
“brings together separate functions … but does not
integrate them.”

I am struggling. I want to be enthusiastic; I want
to be convinced that the bill is an improvement
and will reassure families and service users but, to
be honest, I have not heard that yet.
The Convener: Is your concern about better
scrutiny connected to the fact that, when
recommendations are made, they are not
implemented? I t hink that that was a key part of
your question.
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Mary Scanlon: That is right. My concern is
about enforc ement and monitoring.
The Convener: The other point is what the
impact will be on the amount of community care
that is given in home care.
Mary Scanlon: It was about assessment. It is
on page 3 of the submission.
Ross Finnie: The matter is raised in other
submissions, in particular from Age Concern and
Help the Aged. At the top of page 3, they raise
concerns about conflicts of interest. Although they
support the principles of the bill, they appear to
have serious concerns about part 4, from s ection
41 onwards and about part 5, from section 90
onwards. I would be grateful if any or all of the
witnesses would elaborate on that so that we are
clear about the extent and nat ure of those
concerns.
Helen Eadie: My question was the same as
Ross Finnie’s but with an addition about
delineation among the care s ervices. The Age
Conc ern and Help the Aged in Scotland
submission says:
“Age Concern and Help the Aged in Scotland ar e
concerned that Scottish Ministers are able to set a
timetable for social w ork services, no such pow er is
outlined for care services. Car e services need to be
inspected on a regular basis”,

but no timetable
proposed and it

for

inspections

has

been

“should not be left to the discretion of the SCSWIS.”

That is about the same conflict of interest.
I also have a question about HIS, which is
addressed at the bottom of that page.
The Convener: We are coming to that. It will be
the last little bit.
Michael Matheson: My question is in similar
vein. It concerns the submission from Mr Manion’s
organisation on section 40 and the ability of
ministers to delegate the preparation and
publication of standards and outcomes. His
organisation has some concerns about a potential
conflict of interest on that and refers to concerns
about section 41. I ask him to expand on those
concerns and how they could be addressed.
The Convener: Right. I ask the witnesses to tell
me which question they are ans wering. Mr Mair
can answer first while Mr Manion gathers
himself—quit e a lot was addressed to his
submission.
11:15
Ranald Mair: I am keen to give Ms Scanlon
some enthusiasm for the bill.
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The Convener: She is quite an enthusiastic
person, normally.
Ranald Mair: We have focus ed on some of
what we think are shortcomings in the bill, but it is
important to return to the fact that all our
submissions welcome the proposal for the new
body, which we think is a necessary step in
improving scrutiny. However, it is not in itself a
sufficient answer to all the issues. As Mr Manion
said, the culture of the new body and how it
develops and proc eeds with its task once it is in
place will be hugely important. We cannot solve all
the problems in a bill that leads to the creation of a
new body.
We have spent a lot of time discussing
enforcement, but we have not spent a lot of time
talking about service improvement. Both new
bodies have the word “improvement” in their title.
We must give more thought to what we mean by
improvement. Enforcement, in and of itself, is not
improvement. In some cases, it might be a
necessary spur t o improvement, but we need to
put res ource and thought into supporting the
development of services so that there is a clear
focus on improvement as well as the enforcement
of minimum standards. The bill and the new body
are welcome as plat forms for advancing some of
the ideas that we have discussed.
David Cumming: I hope the fact that
improvements have followed scrutiny gives Mary
Scanlon the reassurance that she needs. I do not
think that improvements would have been made
without external scrutiny. It is important to
understand
that
we
sometimes
confuse
improvement and scrutiny and treat them as an
either/or, but they must be inextricably linked. Our
experience of inspection and of the follow -up
arrangements that councils and their partners
have put in place offers good evidence t hat
scrutiny has led to improvement.

Nigel Henderson:
enthusiasm.

It

is

a group

hug

of

We are taking the opportunity to sharpen what
appears, from reading the bill, to amount to an
amalgamation or merger of two bodies. We think
that the bill has the potential to be more t han that.
Some of that will be about the business model that
is incorporated, but the bill gives us an opportunity
to sharpen what is proposed. That is the point that
we have been trying to make; it is not that we are
coming at the bill from a negative point of view.
The Convener: I t hink that you are saying t hat it
is not just a paper exercise of amalgamation. You
are looking for real integration of services and
through-flow.
Nigel Henderson: When the 2001 act was
passed, some opportunities were missed that can
now be taken t o create a scrutiny process that
looks at the whole journey that a person goes
through, not just at the service-delivery end.
The Convener: We also need to make the
system understandable for the people who use the
services—young people, elderly people and
vulnerable families. In his submission, Mr Manion
made an important point about people’s lack of
understanding.
David Manion: I will not move on to t he issue of
names just yet, but it is one that needs to be
addressed.
The Convener: You did not give us an
alternative.

I want to pick up on the point about timescales.
The Convener: Please do. You can deal with all
the questions together.

The Convener: We think that they are quit e
long, too. They are not zingy.

David Cumming: It is correct that timescales
should not be determined by the new body and
should be dealt with in secondary legislation. It is
important that sufficient flexibility is built into the
relevant statutory instrument, so that we do not
have to rely only on the existing arrangements,
which, as Dr Simpson said, were set out under the
Regulation of Care (Scotland) Act 2001. Jacquie
Roberts might want to comment on that in much
more detail.

David Manion: The words “business model ”
were used. That was interesting for someone who
has just led a merger proc ess. That the committee
has focused on issues of principle rather than
issues of detail has been helpful. The issue is the
model of scrutiny that we want to adopt and
ensuring consistency in that model, whether for
social care, healt h or whatever.

Nigel Henderson: Just to enthuse—
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The Convener: I must say to the panel that it is
not mandatory t o do so; Mary Scanlon will get
through the rest of the day without your
enthusiasm.

David Manion: I have two: social s ervices
inspectorate
Scotland
or
social
services
improvement Scotland. They are better than the
current six-letter title, which is unpronounc eable.

The Convener: Mr Henderson wants to come in
first.
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On issues of principle, I think that Ross Finnie
spoke about the preparation and publication of
standards and outcomes. I do not have a problem
with the delegation of the preparation and
publication of standards and outcomes to the new
body, but the setting of standards must rest with
ministers and elected members—somewhere
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along the line, they must agree what the standards
are. Again, that is an issue of principle and
governance. If t hat did not happen, people would
simply set standards to a level that t hey knew and
which would be expected, and ambitions would be
tailored to reaching something less than could be
hoped for.
That takes us back to a business model and
consistency of scrutiny. I am sure that everyone
agrees that the timetable issue must be
addressed. Service users could then see when
things were to come up, and everybody would be
clear about where a process was at any given
time. As we have said, anomalies will arise and
there will be confusion in users’ minds if there are
two different improvement notice systems.
We have pushed those things in the background
because we see them as points of principle and
governance. I presume that how they will be dealt
with will be considered at stage 2.
Jacquie Roberts: The care commission, whic h
includes a large majority of the staff who will be
affected by the bill, agrees with the proposals as
long as we get added value, functions are better
integrated, we continue to provide safeguards,
especially for adults and children who do not have
a strong voice, and the body remains independent.
We think that the proposals are necessary and are
a good thing, but we would also like Scottish
Government officials to propose how they will
evaluate the benefits of the new arrangements. It
is important to have a new system in which the
amount of care that is commissioned for a very
vulnerable older person in care at home, for
example, can be considered.
I think that Ms Scanlon will find that, now that we
give grades, there is more impetus to service
providers to follow up recommendations. It is not
compulsory to follow up recommendations, but
you can bet that people will do so if they know that
they will get a better grade for a part of the
service. It is compulsory to meet requirements,
and we routinely follow up whether requirements
have been met.
The Convener:
grades?

When

did

you

introduc e

Jacquie Roberts: In 2008-09, whic h was the
previous inspection year. We used the same
scales that Her Majesty’s Inspectorate of
Education and the Social Work Inspection A gency
used. We are working hard to use a shared
language and methodology across the scrutiny
bodies.
The Convener: Do the witnesses want to bring
anything else to our attention that no member has
asked about? I realise that you have now
enthused Ms Scanlon—thank you for that. Is there
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anything that we have not asked about that we
should have?
Nigel Henderson: I echo the point that was
made about the name of the new body. I do not
have a proposal for a name, but the proposed
name is cumbersome. The care commission has a
good name and brand, and the public understand
what it is. I do not think that the public will
understand what SCSWIS is, however one might
want to pronounce that.
I also have an issue with the name healthcare
improvement Scotland. I wear another hat: I am
involved with NHS Healt h Scotland, which is the
health improvement body for Scotland. In the
wider landscape, it would be confusing for the
public to have a body called healthcare
improvement Scotland. The health improvement
and reducing health inequalities agenda is totally
different from inspecting health services.
My final point is on fees. During t he passage of
the Regulation of Care (Scotland) Act 2001, we
tried to point out what we regard as the circuitous
route by which the care commission receives its
funding, or part of its funding. We ask again for the
system of fees for service providers to be looked
at and, ideally, scrapped because we regard it as
a waste of money. The money goes from
Government to local authorities, then to care
providers and then to the care commission, and
there is a transaction cost at every point. The new
body should simply be centrally funded.
The Convener: Is that everything? I am looking
at Mr Cumming, who looks as if he wants to say
something.
David Cumming: We have primarily been
involved in local authority
scrutiny, but
increasingly, as we have discussed today, the
individual’s experience is not just about one body,
be it a commissioned service or a local authority
service. I know that the committee will take further
evidence on part 5 of the bill next week, and the
interface bet ween health care and s ocial care is
vital. It is important that, irres pective of the status
of organisations, scrutiny is seen to be of equal
importance and is applied t o each service,
because t hey have a strong bearing on what
happens for the individual. We are all committed to
improving that.
Jacquie Roberts: Convener, are you expecting
us to make the points that we wish to make about
healthcare improvement Scotland now?
The Convener: Yes. This is the round-up. We
have four more minutes to cover anything that we
have not dealt with.
Jacquie Roberts: From the care commission’s
point of view, the creation of healthcare
improvement Scotland is an important aspect
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because we will lose some functions in relation to
the regulation of independent health care services.
That makes sense, because the same clinical and
care standards will apply in the NHS and
independent services. We would like the same
principles and user focus to underpin HIS and
SCSWIS. If you look at the detail of the bill, you
will see that the principles are slightly different—
the principles of diversity and independence are
not there for healthcare improvement Scotland. It
is also vital that reports about the quality of
services are available to members of the public.
That applies to independent health care services
as well as NHS services.
We believe that t he duty of co -operation is
essential, given the integration of health and care
services and the need to share expertise. That will
be import ant for the new body, which should
perhaps be called care improvement Scotland. We
called ourselves the care commission after we
were set up as the Scottish Commission for the
Regulation of Care, so maybe the name could be
left to the new body. In any case, it is vit al that it
has access to health expertise because so much
care depends on an excellent understanding of
health provision as well.
In general, the quality of independent healt h
care services, responsibility for which will move to
healthcare improvement Scotland, is very good.
However, enforcement has been needed—three
private hospitals have had enforcement notices—
and regulation needs to continue. It will be up to
healthcare improvement Scotland to determine
how it will report on NHS services and enforce
improvements, but it is vital that the scrutiny of
health care is independent from service provision.
My final point is that the care commission has
been able to demonstrate that it is possible to
include the function of driving up improvement in
the task of regulation and scrutiny.
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The Convener: Next week, we will take
evidence from NHS Quality Improvement
Scotland, the Scottish health council, the Scottish
Independent Hospital Association, the Scottish
Patients Association, NHS Greater Glasgow and
Clyde and NHS Fort h Valley, and then the Mental
Welfare Commission for Scotland. We will be able
to put the issue of further integration to them.
Thank you for your evidence. It augurs well for
integration, bec ause you were very integrated
today.

HEALTH AND SPORT COMMITTEE
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Wednesday 16 September 2009
Present:
Helen Eadie
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Public Services Reform
(Scotland) Bill: Stage 1
10:04
The Convener: Item 2 is an oral evidenc e
session as part of our scrutiny of t he P ublic
Services Reform (Scotland) Bill. Last week, we
took evidence from a panel of witnesses wh o
looked predominantly at part 4 of the bill, which
will establish social care and s ocial work
improvement Scotland. I refer members to paper
HS/S3/09/23/1, which summarises some of the
key issues that emerged from last week’s
evidence.
Today, we have three separate panels of
witnesses who will give evidenc e on part 5 of the
bill, which will establish healthcare improvement
Scotland, or HIS, as I will refer to it. Although we
will focus primarily on the establishment of HIS, I
am aware that our witnesses may also wish to
express some views on the establishment of social
care and social work improvement Scotland, and
that members may wish to ask questions on t hat
part of the bill, further to last week’s evidence. I
intend to do what I did last week. If there are any
outstanding points on part 4 of the bill that do not
come up during questioning—I say this to
witnesses as well as to committee members—I will
take them at the end. We will keep to part 5 to
start with, but that does not mean that people will
be deprived of the opportunity to c omment on part
4.
I welcome our first panel of wit nesses. Dr
Franc es Elliot is chief executive of NHS Quality
Improvement Scotland and Sir Graham Teasdale
is the organisation’s chair. Brian B eacom and
Richard Norris are, respectively, chair and director
of the Scottish health c ouncil. The committee has
received written submissions from the witnesses,
so I will move straight to questions.
Helen Eadie (Dunfermline East) (Lab): In the
process of reading the papers for today’s meeting,
I noticed that on the first page of its submission,
NHS QIS says:
“Assessment and measurement/scrutiny is just one
element of this cycle of quality improvement”,

whereas the submission from Forth V alley NHS
Board says:
“There is no mention of scrutiny in the overall aims.”

Would any of the witnesses like to comment on
that?
The Convener: I s hould have s aid at the
beginning that if any of you wish to answer, please
just indicate to me and I will take each of you in
order.
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Sir
Graham
Teasdale
(NHS
Quality
Improvement Scotland): As I think that we said
at the start of our submission, the bill provides an
opportunity to refresh the role of NHS QIS as it
becomes healthcare improvement Scotland and to
reflect how the situation has moved on since NHS
QIS was formed six years ago. The mention that is
made of a lack of a scrutiny role relates to the
position when NHS QIS was set up back in 2002.
However, we now recognise that if we are t o
make progress on health care, we need an
integration of different components, one of which
is good information. Scrutiny is a way of providing
good information, which can be used for different
purposes. We get that information from all sorts of
sources, but information about the existing
situation is the starting point. The next element is
guidance on how the situation might be improved.
The third part is helping to mak e things better
through implementation. The final part is further
scrutiny to see what has changed. That integrated
cycle, which we now view as the way to improve
things, was not at the centre of the vision when
NHS QIS was established. We regard scrutiny as
being an integrated part of the whole process.
Brian Beacom (Scotti sh Health Council): As a
board member of NHS QIS, I welcome the
opportunity for clarity to be provided on the
scrutiny role. We had many deliberations about
whet her NHS QIS was a scrutiny body. We are
well aware that, as the organisation was set up, it
did not have the capacity to carry out scrutiny to
any great extent. Its role was about quality
improvement. Now there is an opportunity to
ensure that all of that happens together.
Helen Eadie: I have a further question about the
core functions of S CSWIS, which NHS Forth
Valley’s submission says are
“regulation of care services and inspection of social
services w ith little mention of improvement.”

Given that improvement is an important element of
the remit of NHS QIS, will you comment on that?
Dr France s Elliot (NHS Quality Improvement
Scotland): The Crerar report made a cogent point
when it said that we must ensure that scrutiny is
not about review for the sake of it but is about
ensuring that review is us ed meaningfully to make
improvements. In the discussions about the setting
up of the two new scrutiny bodies, it is clearly
understood that both will have an improvement
function. There is certainly a great need for the
two new bodies to work toget her, because much
of the work that they do will be about joint
inspection and services that are increasingly
provided toget her in the community. The Scottis h
Commission for t he Regulation of Care, the S ocial
Work Inspection Agency and NHS QIS have some
learning to do as they come together t o form the
two new bodies.
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Ross Finnie (West of Scotland) (LD): You
raise an issue about section 10E—I am referring
to NHS QIS’s extremely helpful s ubmission. You
seem to strike two slightly different positions. You
open with a sentence that says that there is a
potential risk of “scrutiny distorting, perhaps even
dominating”. You then refer to the requirement for
there to be evidence in support of t he relevant
provisions of the Regulation of Care (Scotland) Act
2001 before they are commenced. However, it is
not clear whet her you retain that c oncern, or
whet her you believe that the requirement for
evidence will address those concerns about
scrutiny. Could you expand on that and on the
implications for the way in whic h section 10E is
drafted?
The Convener: I am sorry; I just want to clarify
where we are in the bill. We are talking about part
5 of the bill, section 90, which will insert new
section 10E into the National Health S ervice
(Scotland) Act 1978.
Sir Graham Teasdale: I will start with the
strategic view and t hen ask Dr Elliot to talk about
the practicalities.
The risk of scrutiny distorting is partly conceptual
and partly practical. One of the concerns is t hat
there is a belief that scrutiny by itself is a good
thing, when the reality is that it is only useful in the
way in which it influences the things t hat happen
afterwards. Simply producing information for the
sake of it does not change things, and we have
learned that scrutiny needs to be integrat ed with
follow-up mechanisms. So one of our conc erns is
that, by itself, scrutiny has a limited role to play in
improving public services.
We are also concerned about the amount of
work that could be involved. We could be opening
a Pandora’s box by going from the existing
independent hospitals into all aspects of private
dentistry, cosmetic surgery, laser clinics and so
on. That would mean an immense amount of work
in addition to the work that we would be carrying
out in mainstream health care.
Dr Elliot: As the submission points out, the
Regulation of Care (Scotland) Act 2001 has not
been fully commenced. The new body, HIS, will
have little experience of the scrutiny and
regulation function, so getting to grips with that will
be quite a challenge. The concern is that, if all the
provisions in the 2001 act are commenced at the
point at which HIS is established, that will be a
major challenge that might deflect organisational
impetus around the improvement cycle: working
with services to follow up the output from scrutiny
to ensure that changes are made that benefit
patients and other people who are using the
services.
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Ross Finnie: I wholly accept the philosophical
distinction that Sir Graham draws between the two
elements, but what does that really mean? We are
looking at the principles of the bill and the practical
implications of the sections as drafted, and
whet her the provisions that the Government is
making for implementation are adequate. Over
time, the 2001 act will have to be wholly
commenced or the purpose of Parliament will have
been defeated. Is there an issue with the way in
which new section 10E is drafted, or is there an
issue for you around whether the timing and,
ultimately, the resource that will be made available
to the new body is adequately reflected in the
Government’s financial memorandum?
Dr Elliot: I think that it is both. The issue of
improvement should be in the bill, as well as the
scrutiny function. That way, people will be clear
that the two new bodies will have both functions.
The second point is about the implementation
and enactment of the bill, and ensuring t hat the
resources and the structure of the organisation are
fit for purpose and able to undertake both
functions of scrutiny and improvement.
Rhoda Grant (Highlands and I slands) (Lab):
On the same theme, what are the current
regulations? How is t he independent sector
governed at the moment? I am quite concerned
that this provision is something new. Who is
regulating the sector at the moment? How far does
that regulation go across the independent sector?
Earlier, Sir Graham mentioned laser clinics and
things like that. There are a lot of places on the
high street that people can just walk into, and it is
a concern if they are not properly regulated at the
moment.
10:15
Dr Elliot: We refer to that in t he part of our
submission that covers propos ed new section 10F
of the 1978 act. At present, the care commission is
responsible for the regulation of care in the
independent sector, but it looks only at
independent hospitals
and mental health
functions. That is a relatively small, circumscribed
number of bodies in Scotland. The 2001 act
covers many other independent services that are
provided by health care professionals, but those
provisions have not been commenc ed. Our
concern is that if all the remaining provisions are
commenced at the s ame time as HIS is
established it will create an immense workload.
We are beginning some work to scope that with
other bodies that have a much better feel for the
scale of independent health care in Scotland. Until
we have done that work, we will not be entirely
sure of the position, but our colleagues on the later
panels this morning might be able to answer your
question.
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Another issue is that the meaning or definition of
the independent health care sector under the bill is
not clear. Does it include every independent health
care servic e on the high street or only specific
services? It would be helpful to have clarity about
that.
Sir Graham Teasdale: The other aspect is that
we do not have the evidence to say what the
standards should be. NHS QIS has a strong
reputation for ensuring that everything that it does
is heavily based on the distillation of evidence and
experience so that, when things come up, people
accept that t he right thing is being done. That s ort
of evidence does not exist for the new areas, so
there is work to be done to determine the
standards against which people should be judged.
Rhoda Grant: Are you saying that they are not
regulated at the moment?
Dr Elliot: They are not, as far as we know.
The Convener: You s aid something about a
scoping exercise and the practical difficulties t hat
could arise when all the ot her regulations come
into forc e and there is reorganisation. When will
that exercise be concluded?
Dr Elliot: It is part of the work that is under way
to scope what has to happen to bring the new
bodies together by April 2011. A number of task
groups are working and a number of questions
have been asked about the information that we do
not have yet. That is one of the key areas that
were identified.
Some communication is already under way wit h
colleagues in the independent health care
organisations to find out what knowledge and
understanding they have of the scale of
independent health care services. We all know
about the services that are provided by
independent hospitals and the larger clinics, but
there are also small, sometimes one -person
services that are delivered in high streets and
other areas. The challenge is to understand
exactly where those services are so that they can
be brought int o the fold of regulated services in
due course.
The Convener: I hear what you s ay. I know that
the matter is complicated, but when you say “in
due course”, what time period are we looking at?
Dr Elliot: The work has to be done in this
calendar year so t hat we understand what needs
to be done to create the two new shadow bodies.
The Convener: That is helpful.
Dr Richard Simpson (Mid Scotland and Fife )
(Lab): I have a main question, but first I want to
follow up that point. I understand your concern that
the new body will be overloaded, but the public
want to be reassured t hat services such as laser
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eye treatment meet the appropriate standards. Are
you saying that there is at present no mechanism
for checking whether all t he groups that run laser
treatment to alter vision are properly regulat ed,
and t hat there is no evidence of what the
standards should be, which would allow them to
be regulated?
Dr Elliot: I am not in a position to give a
definitive answer t o that. I do not know whether
there is any self-regulation of those services by a
professional body, although I suspect that there
might be. The Royal College of Ophthalmologists,
which is the professional body, already has some
standards to which it expects colleagues to work,
so I expect that they are in place, but as far as I
know there is no formal regulation or review of
those services. The regulation that exists is selfregulation based on professional stand ards.
Dr Simpson: Thank you.
I want to continue the questions on scrutiny and
inspection. Those are slightly different things. As
Sir Graham said, scrutiny is part of a cycle of audit
based on standards, which leads to improvement
and keeps the circle going. It is important for NHS
QIS to support that. However, on page 4 of your
submission you say that, although reports will be
“transparent and accountable to the public”

—because, I assume, they will be published
independently—
“this does not guarantee that the findings and
recommendations of reports w ill be able to secure an
adequate r esponse by government”.

Do you have any suggestions as to whether there
should be any other reporting mechanism? For
example, should reports be lodged with the
Parliament or this committee? Obviously we have
access to the reports, but at the moment there is
no requirement for them to be lodged with us,
although we can call you before us.
You talked about going beyond inspection and
about the virtuous cycle, but enforcement does not
seem to be addressed any where in your paper. If
the Government is failing to support the health
service in the enforcement of adequate standards,
who is responsible for enforcing those standards?
Sir Graham Teasdale: The Government is
accountable to the Parliament and the people of
Scotland; it is not directly accountable t o NHS
QIS. Our upward escalation route is to make our
findings well known t o the health directorate, and
any action that is to be tak en on those findings is
the responsibility of the health directorate and the
minister who leads the health service. Our reports
go to Parliament as well as being published. If you
are starting to explore whether NHS QIS or HIS
should be responsible t o the Parliament, as
opposed to the Scottish Ministers, that opens up
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an interesting area but I do not feel qualified to get
involved in the debate.
Dr Elliot: The challenge is in the fact that NHS
QIS has not been an enforcement agency up until
now. During the passage of the bill it would be
helpful to clarify how, in the future, the findings of
reports should feed more clearly into performance
management arrangements through the Scottish
Government’s health directorate. Some of the
findings could clearly flow through to that. Given
the fact that the health directorate will shortly
launch its new quality strategy for consultation,
there is an opportunity to feed issues and
comments through that route. Sometimes, what
the patient wants to experience can be different
from the reality. There must be a mechanism fo r
following that up and ensuring that the issues are
addressed.
At the moment, however, we do not have an
enforcement function. As Sir Graham has pointed
out, that is a matter for the health directorate.
There is a need to clarify how that will be followed
through more clearly in the future.
Dr Simpson: On page 5 of your submission, in
relation to new section 10N of the 1978 act, you
talk about the examination of individual records.
You seem to display a slight reservation about
that, if I can put it that way. Would you like to
amplify those comments?
Sir Graham Teasdale: Our inspections look at
groups of patients—they do not go down to the
level of the individual. If we started to do that with
adults, that would begin to raise issues with
human rights and data protection. We would be
very cautious about any new arrangement that
gave anyone the right to access personal health
information without the person’s cons ent. There
may be circumstanc es in which that would be in
the person’s interests or in the public safety
interest, but it would be controversial to put the
power in statute. If that happened, as with
children’s servic es inspections, there would have
to be a clearly established code of practice. The
information would have to be health information
only and it could be used in an identifiable way
only with the person’s consent. That is not clear in
the bill as it is drafted.
Dr Simpson: That is very helpful. Y ou do not
see a great need—except in exceptional
circumstances—for inspection to go down to the
level of the individual patient. You are looking at
outcomes in groups of patients.
Sir Graham Teasdale: Yes.
Dr Elliot: It would change the purpose of
scrutiny. Individuals and communities would be
very concerned if t hey thought that anybody on a
team that was going in to review a service would
have access to personal health information. The
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matter raises real issues around confidentiality
and the protection of the individual’s rights.
Moreover, it would not be necessary for the
majority of reviews of services.
Dr Simpson: That is helpful. We can raise that
issue with the minister.
The Convener: There is an important distinction
to be made between looking at a class of patients
and individual patients.
Dr Simpson: We have received lengthy
evidence from the Law S ociety of Scotland, which,
to summarise, indicates that the bill contains
excessive powers for ministers, becaus e they will
be able to amend, abolish, restructure or do
almost anything that they want to the new
organisation. I wonder whet her Sir Graham is
comfortable that his organisation could be subject
to further change or even abolition without
recourse to further primary legislation.
Sir
Graham
Teasdale:
I
would
be
uncomfortable if it could be abolished without
further legislation. Part of the life of leading a
board is that you become accustomed to
interactions with ministers on how the body’s
functions are best fulfilled. That is just part of life
that you deal wit h. There is a balance to be struck.
The changes are an opportunity to state even
more clearly the independence that exists in NHS
Quality Improvement Scotland, which is important.
That independence is there, but the proposals give
us a chance to state it much more strongly than in
the past. The independence has been implicit, and
we have never had to worry about what we said.
Crerar’s definition of independence is that it
means not being constrained in what is said about
findings. That has been the cas e for NHS QIS, but
we have not made enough of that. If the legislation
is used and put in practice in t hat way, there could
be advantages.
Dr Simpson: There do not seem t o be sufficient
safeguards.
The Convener: Politically, it would be a pretty
tough rout e for a Government of any hue to take to
behave in such a cavalier fashion.
Dr Simpson: Why have the powers, then?
The Convener: The point has been raised.
Ian McKee (Lothians) (S NP): I would like t o
explore issues t o do with t he Scottish health
council. The bill contains statements such as
“There is established a body to be know n as Creative
Scotland”,

or
“There is established a body to be know n as Social Care
and Social Wor k Improvement Scotland”,

or
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“There is established a body to be know n as Healthcare
Improvement Scotland”.

However, the bill also states:
“HIS may establish … a committee to be know n as the
Scottish Health Council.”

I presume that if HIS “may” do that, it can choose
not to do so, or it may establish the council and
then disestablish it. That is a function of HIS,
rather than a guarantee that t he c ouncil will exist
in future.
If we look to the future, we now have pilot
elections to healt h boards in Fife and Dumfries
and Galloway that will give the loc al public a big
say in the running of the health service. If t hat
system is expanded, that could affect the Scottish
health council. In its submission, the council states
that it is
“the only organisation in Scotland w ith a dedicated role and
responsibility for championing patient and public
involvement.”

That is bound to change dramatically in the next
few years if further direct elections to health
boards go ahead. What is the future of the
Scottish health council in the scenario that lies
ahead, rather than the scenario of today?
Brian Beacom: You make an interesting point
about the provision t hat HIS “may” establish the
body. When I inquired about that, I was told that,
in parliamentary parlance and the legal terms of a
bill, “may” actually means “will”. The bill does not
say “will”, it states “may”. That can be read as
meaning that HIS may not establish t he body.
There is an opport unity for deciding which way to
look at that and whether it means that HIS may or,
in fact, may not establish the body.
Direct elections to healt h boards will be another
avenue for ensuring local input into them.
However, the Scottish health c ouncil, in its pres ent
situation and moving into the future, has the role
and responsibility of ensuring that boards can
demonstrate t hat they have mechanisms in place
to listen to and take cognisance of what patients
and the public say. The patient focus and public
involvement agenda is bigger than individual parts
of a board sitting making decisions. We appreciate
fully that boards, whether they have elected
members or appointed non-ex ecutives, have a
responsibility to make decisions, which are
sometimes tremendously difficult, to improve
health for everyone and to consider the big
picture. Those decisions do not please everybody.
However, boards are now able to demonstrate a
much better patient focus and public involvement
agenda than they have ever done previously. They
now accept t hat as a duty that they must
perform—they cannot choose not to do it. There is
good evidence that we have made progress in that
respect during the four years in which we have
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been in place. We have some good examples of
feedback. Boards may not have come up with
everything that the public wanted, but they were
able t o demonstrate why they needed to do things
slightly differently—something that they never
really bot hered to do before.
10:30
Another issue is option appraisal for services.
Previously, there were options that, in truth, were
not options—they were put on the t able just to
make it look as if a lot of opportunities were being
provided. We now mak e it clear in our discussions
with boards that option appraisal exercises must
present genuine options that patients and the
public can understand. Ultimately, the public and
protest organisations will still be unhappy about
decisions, but so far we have been able to
demonstrate—and continue to do so—that boards
have taken cognisance of and listened to what has
been said. That is a vast improvement on the
position five years ago.
The Convener: I can clarify that in legislation
“may” is discretionary and “shall” is mandatory. As
you said, there is the option of using the power. Dr
McKee was making the point that much of the
democratic input that you have achieved will be
taken over well by the directly elected boards that
are being piloted at the moment. Those were not
in place to start with—the Scottish healt h council
was trying to perform that role.
Ian McKee: I fully accept that you are describing
the current situation, in which non-executive
members of health boards are appointees. Often
those people are not known to the public and t hey
do not have a democratic mandate. The Scottish
health council is trying to carry out the difficult task
of interpreting what the public in an area want, so
that that information can be passed to the board
and any excessive action by the board can be
checked. Surely that will be the function of a
directly elected health board, because members
will be accountable to their constituents and will
suffer lat er if they do something that is way out of
line. That is what the democratic procedure
means. I wonder what the Scottish health council’s
function will be in those circumstances.
Brian Beacom: I understand that not all board
members will be elected—there will be a mixture
of elected and non-elected members. If eventually
all board members are elected and have
constituents, they will be able to take on the local
aspect of our work.
There is another difficult issue in that bot h
elected and appointed board members must make
decisions based on what they have in front of
them. They must consider how they can best use
that resource and what they need to do with it. A
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local aspect may be nice and desirable, but it is
not always deliverable. Regardless of whether
members are elected or appoint ed, they must
make decisions for t he benefit of all users, rather
than particular local interests.
The Convener: I take that point. My experienc e
of the Scottish health council in my area is t hat
people misunderstood what it could do. You say
that you look at processes, but many members of
the public in the area t hought that your role was to
be on their side. When they saw local cottage
hospitals closing, the perc eption was that you
were on the board’s side. I am not saying that that
was the case, but it was people’s view. You are
nodding—do you agree with me?
Brian Beacom: One difficulty was the change
from local health councils—I am a former
convener of the Greater Glasgow health council—
to the Scottish health council. Many people
continued to see us as having a tick-box role that
involved monitoring what was happening and
responding to consultation doc uments, but we had
no remit for that at all. Our role was purely to
inform t he minister about the processes that
boards had in place.
The staff have grasped the nettle, I am delighted
to say, but many former members of local health
councils hark back to their old role and would like
to deal with complaints and do all t he t hings t hat
they were ill -equipped t o do in the first place. We
have done a tremendous amount of work to try to
make them realise that we are not there to say
whet her we t hink a decision is good or bad. We
might have privat e views, but we must stick to the
point and say, “Yes, the board followed a process
that was robust and inclusive” or, “No, the process
was neither robust nor inclusive.” It is not about
whet her we think there has been a good or a bad
outcome; it is about the process.
The Convener: I knew from experience that that
was an issue.
Richard Norri s (Scotti sh Health Council): Our
role is to check whether boards adhere to the
guidance on how they engage and consult. The
guidance explicitly acknowledges that the fact that
a decision is unpopular does not mean that the
guidance was not followed.
On direct elections, I suppose that an analogy
can be made with local authorities, whic h have
directly elected members but are increasingly
using consult ation engagement structures, such
as community planning partnerships, and are not
simply relying on directly elected members to
channel public views.
Since 2004, NHS boards have been under a
legal duty to involve t he public in decisions about
services. There is no reason to think that that will
change if the pilots are successful and all boards
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get directly elected members. There is a
distinction bet ween having the right people on a
board to make a judgment—or having the people
who are seen to be the right people —and how a
board has gone through the process of gathering
and taking account of different views.
Dr Elliot: The new organisation will need
governance arrangements to ensure t hat it
involves the public in work that it carries out.
Whether or not the governance committee is
called the Scottish health council, it will have the
role of reviewing what boards are doing, as
Richard Norris described.
More important, in relation t o the participation
standard, a key role for healthcare improvement
Scotland, working with health boards, will be to
consider how national standards and national
guidance are formulated. There will be a need to
oversee that in some way. Whether t he committee
of the board is called the Scottish health council or
not, it will have to take ownership of that
responsibility.
Sir Graham Teasdale: I think that “may” is the
right word. We agree that the Scottish health
council’s functions are vital and might well expand
in various ways, perhaps to merge more closely
with what healthcare improvement Scotland does
on public focus. Things might change. We agree
that for the time being the council’s functions—and
its identity, which is a vital asset to the
organisation—must continue, but to s et that in
stone for ever would be unwise.
There might be an issue about the
independence of the board of healthcare
improvement
Scotland.
If t he
board is
independent, it should be able to decide how the
functions are best carried out and whether t hat
should happen in a way that will achieve more
integration and save resources, through the
internal arrangements. A main driver for the bill is
resource conservation as a result of the merging
of organisations. Consideration should also be
given to how well people can work together within
the organisation. We agree that the organisation
will continue, but “may” is a well-chosen word.
The Convener: We have a bit of a suck-it-andsee situation. Many proposals for the integration
and tightening up of all activities in health
provision in Scotland are good ideas on paper, but
we will have to find out how some of that works
out. The approach allows for flexibility.
I welcome Joe FitzPatrick, who is here as
committee substitute for Michael Mathes on, who
could not attend due to an illness in his family.
Mary Scanlon (Highlands and Islands) (Con):
You will be pleased to know, convener, that I now
have only two questions rat her than five, thanks to
my colleagues.
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The Convener: You have let everybody know
that you had five questions—it was important to
get that on the record.
Mary Scanlon: I ticked off the boxes as my
colleagues spoke—that is why I was last to ask
questions today.
I want to come back to the independent sector.
The written submission from NHS QIS states that
“the other functions” introduce
“a responsibility in relation to independent healthcare
services, the equivalent of w hich w ill not be applicable to
NHS services, and pr esents a challenge in … ensuring a
common approach. While the NHS is heavily performance
managed it is not formally regulated”.

I am aware that the witnesses may not all have
this piece of information—Sir Graham Teasdale
has obviously seen it—but the Mental Welfare
Commission for Scotland has given us a helpful
chart. In relation to t he point t hat Sir Graham
made, I find it interesting that the Mental Welfare
Commission does not see consistency in the bill.
The commission has helpfully listed in its table 11
functions for parts 4 and 5 of the bill. In my
homework for today, I noted that 10 of the 11
boxes in the table for “Care service” and
independent “Health care” are ticked, seven of the
11 “Social service” boxes are filled, and five of the
“NHS” boxes are ticked. Obviously, I will ask Dr
Lyons about that when he comes. However, in
terms of your acknowledging that there is not a
common approach and that independent he alth
care services will be regulated but that the
“equivalent” of that will not apply to the NHS, I
think that we would want all patients in all services
to be aware that ins pection was consistent. I
wonder whether Sir Graham can respond to that.
The Convener: Do panel members have a copy
of the table to which Mary Scanlon referred?
Sir Graham Teasdale: Yes—the paper is in the
evidence papers. The approach to inspection and
examination of independent services and the NHS
will come together in the bill. We might therefore
pick up on, for example, things that the care
commission looks at, which we do not look at.
Currently, the independent health care sector is
not included in consideration of the quality of care
that is delivered in clinical terms. The indepe ndent
sector relies on the quality of the individual
practitioner. Regulation of that sector is about the
basic standards of infrastructures, whereas ours is
more about how s ervices are organised and
provided to the individual, so there is a
fundamental distinction.
There is another distinction in that there are
many independent services, which are often small
and inevitably have a responsibility to their owners
and shareholders, whereas the NHS is a very big
public body that is staffed by people who are
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committed to public service, and it is performance
managed by Government. Those differences will
never disappear. Moreover, the independent
sector
will
be
regulated
by
healthcare
improvement Scotland rather than by SCSWIS.
HIS will never have t he power to close Edinburgh
royal infirmary, for example—
The Convener: That is not to say that there is
any plan to do that. Let us ensure that that is not
tomorrow’s headline.
Dr Elliot: The difference at the moment is that
independent health care services are registered
and regulated by the care c ommission. If t hey do
not meet the standards that the commission sets,
they can be deregistered and could go out of
business, as Sir Graham Teasdale pointed out. I
do not think that HIS would wish to carry on t hat
function for the NHS. We must identify where
things can be improved, and we must work with
services to improve them. As we move into the
new body, we clearly hope that many of the
standards that apply to the NHS will apply equally
in independent health care services to ensure t hat
improvements can be made in the longer term.
Mary Scanlon: With respect, I have listened
carefully to your answers and I appreciate and
understand them. However, I was not talking
about what happened previously. The Mental
Welfare Commission paper clearly relat es to
functions in parts 4 and 5 of the bill and to what
will happen once the bill goes through. The Mental
Welfare Commission says—according to the tickbox table in the appendix to its submission—that
once the bill is passed, the independent health
care service will fulfil 10 out of 11 of the bill’s
proposals and the NHS will fulfil five of them. That
is my concern. Y ou s eem to be saying that there
will be more consistency in the new system,
despite the inconsistencies that you have
highlighted in your submission. Are you saying
that the Mental Welfare Commission has got this
wrong and that the NHS will perform all the
functions that are set out in the bill? I simply seek
an assurance that t he NHS will, in its own way,
fulfil patients’ expectations.
10:45
Sir Graham Teasdale: The t able in question is
very helpful. The boxes for the “Review and
evaluate
effectiveness”
and
“Enc ourage
improvement ” functions, which have been ticked
across the board, refer to the primary role of
working with t he service and finding out whether it
is doing well. However, differences emerge when
we come to the actions that will be taken. In the
independent sector, for example, regulat ory
powers are enforced though the serving of
improvement notices. HIS will not be able to issue
such notices for the NHS; instead, the system will
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rely on HIS sending information to the health
directorate, which will then exercise its influence
on health service providers to carry out the
recommendations. Similarly, HIS will not be able
to issue a condition notice and, although it will
certainly recommend improvements, it will not do
so explicitly on paper. Those functions will be
different because of the different system.
Mary Scanlon: I appreciate that. I was
concerned by the Mental Welfare Commission’s
comment that it is unclear whether the NHS will
have certain functions, when it is clear that other
elements of health care systems will.
Sir Graham Teasdale: That point is valid.
Dr Elliot: Having joined QIS from a mainland
health board, I have to s ay that, wit h regard to the
investigating incidents and events function, boards
are already very clear about their patient safety
and clinical governance roles. Incidents and
events must be clearly investigat ed and rootcause analyses must be undert aken to ensure that
boards learn from the reasons why something has
happened.
The
functions
on registration,
improvement notices and condition notices will not
progress through the bill. On the complaints
function, I point out that the NHS already has a
complaints system wit h recourse to an
independent principal adjudicator. As a result,
mechanisms are already in place to deal with the
areas that Dr Lyons and the Mental Welfare
Commission have said are unclear. The key
differenc es centre on the im provement notice, the
condition notice and registration functions.
Mary Scanlon: I appreciat e that.
My final question has not yet been raised. On
page 6 of the QIS submission, you rec ommend:
“If regulation of independent healthcare is to be extended
beyond the existing arrangements, it is essential that
provision is made for full cost recovery.”

I remember that way back in the first session of
the Parliament we expected the care commission
to be self-funding. However, I think I am right in
saying that its fees cover only a third of its costs.
Will you expand on that?
The Convener: Can you tell us to which page
you are referring?
Mary Scanlon: I quot ed page 6 of t he QIS
submission, under the heading “10Z Registration
fees”.
Sir Graham Teasdale: I will pass that question
to Frances Elliot. [Laughter.]
The Convener: That was a very successful
piece of buck-passing. I will really need to learn
how to do that; when I try, the thing usually lands
in my lap.
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Sir Graham Teasdale: Dr Elliot knows about
strategic business operations.
Dr Elliot: I am chief executive of QIS, but there
is no guarantee that I will be the chief ex ecutive of
HIS. However, an important principle is that if
additional work is not going to be funded t hrough
the new body’s allocation there must be a
mechanism for recovering costs. We will need to
have a debate about the guidance and the
information t hat will be provided when the new
body is established, because at the moment the
function is not carried out either by the care
commission or by QIS. Although some economies
will be made by bringing processes together, we
still have to find out how that particular function will
be created. As I say, that work is not funded at
present.
Mary Scanlon: You are recommending that the
independent sector should, as far as registration is
concerned, be self-funding. However, that same
ambition for the care commission in the first
session of Parliament was simply not realised.
Dr Elliot: That was my understanding of the
provisions in the original Regulation of Car e
(Scotland) Act 2001. The issue needs to be
debated and clarified further in the consideration
of this bill.
The Convener: Some of us, including the
Association of Directors of Social Work, have been
concerned about the self-funding aspects of the
care commission, becaus e of the perception of a
conflict of interest. I stress, though, that it is only a
perception. Do you wish t o pick up that point, Sir
Graham?
Sir Graham Teasdale: I hope that you do not
mind, but my point is actually on the financial
aspect. There are hidden on-going extra costs in
the new legislation, because it will confer several
extra functions on HIS t hat NHS QIS does not
currently carry out. Those functions are
substantial, and we need to recognise that the
changes could mean that more is done rather than
less.
Under the legislation, HIS has a duty to
“disseminat e … information” to promote health;
“a duty to pr ovide information to the public about the
availability and quality of services”;

and a duty to “provide … advice” to ministers and
to anyone who asks. NHS QIS does not currently
undertake any of those duties.
Proposed new section 10B(2) of the 1978 act
states that HIS has a duty to protect the
“safety and w ellbeing of all persons”

who are receiving health care. There are around
one million people a year in hospital, which —as Dr
Simpson and Dr McKee can tell us—is only the tip
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of the ic eberg. That duty sits alongside proposed
new section 10D of the 1978 act that says that HIS
will be “liable” for negligence.
There are many hidden elements in the new
legislation for which NHS QIS currently does not
have responsibility, and they could be very
expensive.
The Convener: Something like £640,000—I
cannot remember the exact figure—is projected as
being the saving over a period of years. We
should perhaps view the proposal more in terms of
delivering a better service for the professionals
and the patients in the system, rather than in
terms of costs. If there are savings, that will be
well and good because t hey can go to the front
line, but the driver would be that changes will
result in better s ervices. Would that be an
appropriate way to view the situation, with regard
to the additional costs that you are rightly trailing
before us?
Sir Graham Teasdale: That would be received
with great acclaim at this end of the table.
Dr Elliot: The aspiration is to work with bot h the
NHS and the independent sector because we can
share good practice wit h, and learn from, eac h of
those sectors and work together to improve
delivery of care.
Brian Beacom: I am pleased that that question
has come up, because there are definitely
concerns around resource and finances, with
regard to whether the proposed changes will result
in savings. HIS would be a different organisation:
the most important thing is that it should repres ent
value for money, give a better service to patients
and be far more engaging and encompassing than
it is in its current form. To come up with a figure for
a saving, however, would at this stage involve
being a hostage to fortune. It would be slightly
difficult.
The Convener: B earing in mind t he time, do
any of the witnesses want to raise any issues in
relation to part 4 of the bill, which the committee
dealt with at its last meeting? It is not obligat ory
but discretionary; a “may” rather than a “shall”.
Dr Elliot: NHS QIS welcomes the duty of cooperation, and the anticipation that there will be
further joint inspections and joint work across the
care sector. Health and social care are
increasingly provided together, and we welcome
those aspects as an essential part of the bill.
Richard Norri s: I echo that view from the
Scottish health council perspective. We are aware
that there is an issue about how well organis ations
can co-operate in engaging with the public, so the
duty of co-operation is welcome in that area.
The Convener: I am being reminded—it is a
dangerous plac e to be—that I have omitted Helen
Eadie. I hope that she will not take revenge.
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Helen Eadie: I would not seek any revenge on
you, convener, so you are all right.
The Convener: Not yet.
Helen Eadie: I will probe Graham Teasdale’s
point on independence and independent
assuranc e.
The committee has received evidence from NHS
Forth Valley, whic h states, with regard to
independent assurance, that
“the establishment of HIS as a health body and not an
NDPB as is the case w ith SCSWIS”

—there is a lot of jargon there—
“may, from a particular perspective, reduce the ability for
truly independent assurance and assessment.”

It goes on to state that the Government “may” at
some stage
“move to a s ingle external scrutiny body but not at this
stage.”

Why not at this stage?
Sir Graham Teasdale: I suggest that there are
two issues. The first is the independence of NHS
QIS and healthcare improvement Scotland and the
Scottish health council. The second is whether the
scrutiny of health and social care should be
combined into one body.
On the second issue, there are currently s o
many differences between the two areas that to
move to a single body in one step would be a jump
too far. That is due to the different nat ure of the
services, the different existing performance
management systems and so on.
On the first issue, the Crerar review states that
the key point is that the external scrutiny body
“must be independent and must not be constrained by any
party in reaching its conclusions and publishing its
findings.”

That key point is fulfilled by NHS Quality
Improvement Scotland. We have never been
asked to change what we say in our findings and I
am sure that that will continue to be the case
under healthcare improvement Scotland.
The independence of scrutiny bodies can also
be judged by a number of ot her criteria, which are
suggested in work t hat was carried out by
Cons umer Focus Scotland. Without wishing to
bore the committee, I will just mention them briefly.
Is the body established by legislation? Yes,
healthcare improvement Scotland will be so
established. Does the body have a governance
system and an independent board? Yes,
healthcare improvement Scotland will have those.
Can the body publish its findings ? Yes, we
currently publish our findings, and HIS will do so.
Will the body promot e public discussion? We
currently do that, and HIS will do t hat. Will the
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body have a user focus ? Yes, we have a user
focus, and HIS will increasingly have such a focus.
The perception of independence might be an
issue due to the location of HIS, but that
perception might be challenged by putting across
the reality. If there has been an issue with our
independence in how we deal wit h matters, that
has been because we are accountable to
ministers, who manage the health service. That
point could be addressed only by setting up bodies
such as ours in a radically different way. The same
issue would apply to any of the scrutiny bodies
whos e members are ministerially appoint ed.
Unless the members of all scrutiny bodies are
appointed by Parliament or the Crown or
what ever, that will always be an issue. Careful
analysis shows that the new body will be
independent. Certainly, it clearly ticks five of the
six boxes.
The Convener: Mary Scanlon may ask a quick
final question.
Mary Scanlon: It will be very quick indeed.
I appreciate that proposals on the Mental
Welfare Commission are currently out for
consultation, but I want to follow up Richard
Simpson’s question about consent for access to
health records. Dr Elliott quite rightly said that we
could not have anyone and everyone looking at
health records. Does she acknowledge that that
would not apply to the role of the Ment al Welfare
Commission, which very much focus es on the
individual’s health care? Is its specific role of the
protection of the individual —Miss
X or
whomever—very different from the way in which
HIS would work in general?
Dr Elliot: It was clearly enshrined in how the
Mental Welfare Commission for Scotland was set
up that it shoul d provide individual protection for
vulnerable adults who are unable to speak up for
themselves. If the Mental Welfare Commission at
any point became a part of healthcare
improvement Scotland, that role would abs olutely
need to be protected by being enshrined in
legislation.
The Convener: I am grateful to have that
important point put on the record.
I thank the witnesses for their evidence in what
has been a very gentle session—I am sure that we
will continue in that vein. I will suspend the
meeting for five minutes.
10:58
Meeting suspended.
11:04
On resuming—
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The Convener: On our second panel of
witnesses, we have Alison Smith, the chair of the
Scottish Independent Hospitals Association; Dr
Jean Turner, a familiar former colleague and chief
executive of the Scotland P atients Association;
Fiona Mackenzie, the chief executive of NHS
Forth Valley; and Catriona Renfrew, the director of
corporate planning and policy in NHS Greater
Glasgow and Clyde.

remit. As the committee has identified, a lot of
areas remain to be fleshed out before we can
understand what the way forward will be. I do not
think that creating that sort of structure would be
one of the primary decisions that would have to be
made at first. I think that there would be a
willingness to see such a development, but I do
not think that it would be in the primary tranche of
regulation and inspection.

I note that the members of our sec ond panel sat
through
the
previous
question-and-answer
session, for which I thank them; that is helpful.

Rhoda Grant: Is there anything that we would
need to add to, or take away from, the bill to allow
that development to happen in the future?

Rhoda Grant: Following on from my question t o
the first panel about the independent sector,
including organisations that are on the high street
and are not facing scrutiny and regul ation, what is
in place to ensure that the consumer—the patient
or the client—is protected?

Alison Smith: No. The bill is structured in suc h
a way that such services could be incorporated
when the people who were implementing the bill
judged it to be the right time to do so.

Alison
Smith
(Scotti sh
Independent
Hospital s Association): At present, the high
street is unregulat ed. That has been a source of
great concern to the regulated inde pendent
providers, and we have been flagging it up for a
considerable time.
Some progress has been made on the issue in
England, where the s ame concerns have
emerged. The model that England is looking
towards involves sharing responsibility for
regulation between the General Medical Council,
the General Dental Council and the Nursing and
Midwifery Council. We have alerted the Scottish
Government to that. Sally Taber, who is present in
the room today, is on the s ecretariat of the SIHA
and has met Audrey Cowie and Andrew Macleod
to make them cognisant of the discussion and the
changes that are being proposed in England.
The Convener: For the benefit of the Official
Report, could you say who thos e two people are?
Alison Smith: They work in the Scottish
Government’s health department.
The approach that has been adopted in E ngland
is a good way forward as there are, for example, a
lot of mobile nurse practitioners who are providing
an aesthetic or cosmetic function in rural areas,
and many laser clinics and so on. As Dr Elliot said
earlier, such practitioners are bound by
professional codes of conduct as opposed to
being overseen by a professional regulat ory body
that deals wit h the way in which services are
delivered in the industry.
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Mary Scanlon: I have vague memories that the
independent care sector was included in the
Regulation of Care (Scotland) Act 2001. Is my
memory deceiving me, or have those provisions
simply not kicked in yet?
Alison Smith: At that point, it was known that
the sector was there, but it has not yet been
formally regulat ed.
Mary Scanlon: Am I right in saying that the
sector was included in the 2001 act with a view to
its being regulat ed?
Alison Smith: Yes.
Mary Scanlon: Why has that not happened?
Alison Smith: I do not think that I can fully
answer that. The care commission could, though.
It has rolled out its inspections as and when it has
felt that it would be able to robustly inspect each
area that it made a commitment to cover. We are
regulated by the care commission, but I cannot tell
you why the care commission has not fulfilled t hat
function to date.
Mary Scanlon: That is an important point. In
2001, many of us assumed that the independent
health care sector would be regulated because it
was included in an act of this P arliament. I had
assumed that that had come to pass, but it does
not seem to have.
The Convener: We could clarify that with the
minister.
Mary Scanlon: Yes. That would be helpful.
The Convener: The regulations may have been
introduced incrementally.

Rhoda Grant: Would it be possible for suc h
arrangements to be delivered under the bill, or
would we need to approach the issue differently?

Alison Smith: Over nine years, the environment
and what is available in the high street have
changed very quickly.

Alison Smith: I reflect the caution that Dr Elliot
and Sir Graham Teasdale highlighted. The
situation that is developing represents a welcome
change in the independent sector. There is a huge

The Convener: Yes. We did not use to have all
the laser adverts; I have not fallen foul of them
yet—I still wear contact lens es because I am
scared.
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Dr
Jean
Turner
(Scotland
Patients
Association): In general, the public are naive and
think that the services are regulated. However,
even psychologists may not be regulated as the
public think that they should be. Dentists and
denturists were not regulated, and an awful lot of
people fell foul of that. The registration of health
care professionals is an import ant issue t hat
needs to be addressed.
Ian McKee: I want to follow up a question that I
asked the previous panel about the Scottish health
council; I am sure that you heard my question, as
you were in the room at the time.
There is a new scenario ahead of us whereby
there will most likely be directly elected health
boards and the people who are directly elected will
have a function of representing the patients in their
areas. Another point, which I did not put to the
previous panel, is that there will be an expansion
and development of community health and care
partnerships with much more local authority
involvement in the provision of what we have
traditionally regarded as health care. There seems
to be a bit of a blurring bet ween the function of the
Scottish health council and some body that will
oversee what the loc al authorities—which are
directly elected—do in that field. How do you see
the fut ure developing in that context? Are we
going to have another unnecessary body in the
Scottish health council, or does it have a vital
function?
Catriona Renfrew (NHS Greater Gla sgow and
Clyde): I have two or three points to make in
response. We were surprised that the Scottish
health council still appears as an entity in the bill —
albeit as a “may”, not a “shall”—instead of its
functions appearing as a set of functions for HIS.
That takes us to the heart of the way in whic h the
legislation has played out from Crerar. In a sense,
it is trying to apply the Crerar principles to the
current bodies instead of starting from the Crerar
principles and creating a system of regulation that
delivers on those principles. It is looking at what
already exists and reshaping t hat in order to move
forward.
From our point of view, there is an issue about
the Scottish health council still being a distinct part
of a new body. However, if the Scottish health
council’s functions were to become a part of the
new body, that would be a different matter, as it
would then be for that body to take a view on how
it discharged those functions.
I will not enter into the debate about the role of
elected health boards, as I am not sure that that
would be helpful, but your point about CHCPs is
correct. We have 10 CHCPs, involving a t otal of
45 elected councillors, in the direct control of
community healt h services, primary care and a
whole raft of local services. We feel that CHCPs
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are an import ant step forward in engaging people
who have a democratic mandate —not all of our
non-executives do—and engaging the public
through the public partnership forums t hat each of
our CHCPs hosts.
Fiona Mackenzie (NHS Forth Valley): I broadly
agree with Catriona Renfrew’s comments. Brian
Beacom talked about the parallel with local
authorities and t he need for further ways of
engaging people. Given the expertise that the
Scottish health council has built up and the
importance of its function, it is valid for it still to
exist as a distinct role within the new improvement
body. However, I agree with Catriona’s comments
about the mechanics of how that is put in place.
Ian McKee: Do you know of any body to whic h
local authorities, which are directly elected, are
accountable for t heir work? You say that it is
valuable to have a body outside the health s ervice
that feeds in information. Does any equivalent
body exist for loc al authorities?
Fiona Mackenzie: I am not aware of any
parallel arrangement.
Ian McKee: Why do you think that such a body
is necessary for the health service?
Fiona Mackenzie: My point was not so much
that it is necessary in its present guise. As
Catriona Renfrew said, the expertise that the
Scottish health council has built up could be
valuable and fulfil a function as HIS takes on its
new role.
11:15
The Convener: I was just observing that
councils are elected and are therefore accountable
to their electorate when they stand for—
Ian McKee: That is the point that I was trying t o
make, convener.
The Convener: I am sorry; I am so slow. I forget
that I have a high-IQ team on the committee—I
defer to them.
Catriona Renfrew: If one of the key purposes of
the Crerar review and the legislation that followed
it was to be proportionate and t o reduce the levels
of scrutiny and bureaucracy, a hard look needs to
be taken at what is required by the external bodies
and at the fundamental duty of each organisation.
Scrutiny can be undertak en in other ways by the
members, non-executives or councillors who are
involved in those organisations. That question
needs to be addressed as the detail of the
arrangements—they are pretty high level at the
moment —is developed.
Dr Simpson: My first question follows on from
the last comment and concerns the relationship
between self-evaluation and self-assessment, and
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the need to ensure t hat the necessary
improvements are enforced and driven forward.
Will Ms Renfrew expand on that? I refer in
particular to t he second, fifth and sixth paragraphs
on page 2 of the NHS Greater Glasgow and Clyde
submission.

I take it that, in your view, it would have been
better to consider having a new body and
investing it with certain functions, rather than trying
to slot all the existing organisations into som e
amalgamated or int egrated structure—which is
what everyone is talking about.

Secondly, the NHS Forth Valley submission
refers to

Catriona Renfrew: There was a choice there.
Because of the way in which the Crerar report was
taken forward, without a process of consultation,
as has been highlighted in evidence, that choice
was not fully explored with all the stakeholders.
The answer might still have been the ans wer that
is being proposed now, to move in an incremental
way, but the choice was not ex plored with all the
stakeholders and bodies that are to be scrutinised.

“the establishment of HIS as a health body and not an
NDPB”.

Does that fit in? An NDPB would be more
independent, rather than simply acting as a health
body.
Fiona Mackenzie: My point was about the
perception, rather than the reality. In earlier
evidence, Sir Graham Teasdale covered very well
the issues surrounding dependence. The concern
that I was highlighting is that there could be a
perception or assumption on the part of people
looking at the way in which the organisations are
set up that an NHS body will not be independent
enough. The proof of the pudding will be in how
the organisation actually works. In that respect,
the enabling framework is an important issue in
the policy memorandum—the basic point is about
how the framework s ets out how both bodies will
work. We need t o guard against the possibility of
people not being comforted enough about HIS’s
independence.
Catriona Renfrew: The devil will be in the
detail. Three potential elements of the system are
competing to scrutinise, to assess, to evaluat e and
to improve. There is the healt h board, with elected
and unelected non-executives, who have a role in
the scrutiny of the board’s performance in clinical
governance, audit and financial performance; the
new bodies that are to be established; and the
Scottish Government’s role in relation to the health
service. We have highlight ed in our evidence the
potential for continuing or increasing overlap and
duplication across those three functions, unless
there is clarity as the new organisations develop.
There is a fourth dimension to that, too. One of
the core issues is that many health and social care
services are now managed in single structures, or
in a joint or closely related way. Although there are
lots of messages about jointness and ensuring
that scrutiny from the two bodies is coherent, that
will continue to be a challenge. It is interesting t hat
the decision was not taken to go down the rout e of
having a single scrutiny body. I think that the
Convention
of Scottish
Local
Authorities
highlighted that to you in its evidence, as did the
Association of Directors of Social Work.
Dr Simpson: There is also the question of how
Audit Scotland’s role might be altered. I think that
you mentioned that in your written submission.
Those various bodies are all to be slotted in.
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Dr Simpson: That is an important point.
The
Convener:
You
used
the
word
“incremental”. That might mean political with a
small p—I am thinking about the parties involved,
and about personnel.
Ross Finnie: One difficulty with such complex
bills is that committee members and witnesses
understandably tend to read their policy
memorandums and try to establish in their minds
what the direction of travel is. That is perfectly
proper, but the diffic ulty for the committee is that,
in trying to establish whether we agree with the
general principles involved, we do not address the
general principles of the policy memorandum;
rather, we address the general principles
enunciated in the bill.
I am not picking on NHS Forth Valley, but its
written submission tends to refer to the bill’s policy
memorandum. Is NHS Forth Valley satisfied t hat
the bill as drafted, particularly part 5, adequately
articulates the requirements of the policy
memorandum? Does it want to direct the
committee’s attention to drafting in the bill that is
either wholly supportable or which supports its
contention
that
elements
in
the
policy
memorandum require further buttressing?
Fiona Mackenzie: I am glad that you are not
picking on me if that is an easy question.
Ross Finnie: I am only warming up.
Fiona Mackenzie: I would be happy to provide
the committee with more detailed consideration of
the drafting of t he bill. My main issue with the
structuring of the bill is that it seems to deal with
the move from the existing bodies rather than our
need to set up two entirely new bodies with new
powers. I understand the reasons for that, which
are obvious. There is probably more of a focus on
improvement on one side of the house and on
scrutiny on the ot her side. We need to ensure t hat
things are equally well set out. That is an
important principle from a drafting point of view. I
am happy to elaborate on the details that you are
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asking for after a bit more reflection, but that is a
general point.
The Convener: If you do not wish to provide us
with details now, you could provide us with a
further written submission, if doing so would be
more helpful.
Fiona Mackenzie: I would be happy to do that.
Ross Finnie: I would certainly welcome that.
We understand the difficulty. People are trying to
square a number of principles. As a committee
member, my difficulty is that I am following the
evidence, as I did last week, when a number of
helpful suggestions about possible improvements
were made, but in the final analysis, I must
participat e with my committee colleagues in
reaching a decision on the general principles of
the bill. Reaching that decision involves judging
whet her t he parliamentary draftsman has
adequately reflected the minister’s intentions in the
bill. That is the tricky bit. I understand why you
have addressed the matter via the policy
memorandum.
Perhaps the other panel members can answer
my question now or later.
Dr Turner: I am concerned about two issues.
The organisations need to share a lot of
information to work well. The definition of “sharing
information” therefore needs to be somewhere in
the bill. If patient information is required, the
sharing process must be secure. Rules and
regulations must be set for how the various people
can share information and what they can do with it
once they have it. Currently, patients who get their
records have difficulties. What a medical or health
record is should be defined in the bill, because
even when patients get information, they
sometimes do not recognise themselves in certain
areas or find other people’s information in their
record. Sometimes the acute health care
summaries that are passed on are different from
what
was
expected—they
can
contain
inaccuracies.
Work needs to be done on how information is
gathered currently and how things can be
changed, because there are difficulties. That
needs to be clarified. Information would have to be
passed around all the organisations, so there must
be rules and regulations in the bill for that, and for
patient information and power of attorney. It is
sometimes difficult even at present for somebody
with power of attorney to be given consideration in
a hospital.
The Convener: I am getting a bit confused. I
thought that, although we are talking about sharing
information, it is not information about individuals,
with the exception of the Mental Welfare
Commission’s particular point.
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Dr Turner: I agree that the mental health side is
about dealing wit h individuals. However, with
Crerar, patients expect to be safe and in
partnership. It is not clear to me, from reading
parts 4 and 5 of the bill, where individuals would
be able to have an input. A business, for example,
would want service users, rather than just focus
groups, to be able to make an input. If someone
was in hospit al, for example, and was having
difficulty with being given their drugs on time, but
nobody seemed to be taking account of them,
there would be no point in their making a full,
formal complaint, because they would want t o be
able to find an appropriat e mechanism. If they
could not find t hat in t he hospital at the time, there
could be a helpline to one of the organisations, in
particular HIS, which might be able to step in—t hat
is what is missing from the proposals for HIS. It
seems that it would not be able to go into a ward
and examine it as the care commission can
examine private places.
The Convener: Does somebody want to pick up
on that issue of looking at the state of a ward if
there are concerns about it? Will such examination
be part of the bill?
Catriona Renfrew: What the issue highlights is
the different language that is used for what the two
different bodies will do, and the lack of clarity
about why they have different purposes and what
the logical basis for that is; despite that, the two
bodies are to co-operat e on joint investigations
and inspections. Certainly, SWIA and the care
commission use client records as a fundamental
part of their current inspection functions for child
protection or services in homes or care settings.
There is a problem in that regard, becaus e it
seems that HIS will take a population-based
approach to its functions, yet it is to co-operate
with a set of bodies that will take an individual client approach, not in the way that the Mental
Welfare Commission does but by using individual
client records to test and inspect services. It is not
clear to me how that circle can be squared; it
comes back to the differential language that is
used in the bill about the functions of t wo bodies
that, at one level, appear to be intended to have
somewhat similar purposes.
The Convener: Can I just clarify something?
You said that the care commission looks at
individual clients. Is that anonymised unless the
client or somebody representing them gives
permission or a mandate authorising otherwise?
Catriona Renfrew: I cannot answer that specific
question. Certainly, SWIA’s inspections are not
client consent ed. When we had the first joint
children’s services inspections, it was a particular
issue for debat e that the SW IA inspectors did not
have t he power to access individual patient health
records but had the power to access social work
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records. Information is only one example of t hat
issue. I think that the committee has had
comprehensive submissions from the Scottish
Information Commissioner and others on
information issues. That highlights the fact that, if
different bodies are supposed to co -operate in
inspecting the same services, there is immediately
difficulty and confusion about how that will
operate.
On the point about the drafting of the bill’s policy
memorandum, we would be happy, like NHS Forth
Valley, to make a further submission on that, if that
would be helpful.
Alison Smith: Cat riona Renfrew is correct in
saying that, as the care commission and SWIA
stand at present, they have different cultures. As
the general manager of an independent hospital, I
have experienc ed a number of care commission
inspections. When the care commission enters the
building, it states that it has a right to access any
information that it wishes. That can consist of a
number of case notes, or personnel files for the
staff or consultants, whic h would be checked for
personnel governance and so on. Before the care
commission attends for an inspection—if I am
telling the committee something that it already
knows, please stop me—it sends out posters,
which we display to alert the public who are in the
hospital on that day that the care commission
inspectors will be pres ent. The inspectors can
enter patients’ rooms and ask whet her they would
be willing to have a dialogue with them so that
they can get real-time, face-to-face—
11:30
The Convener: But that is consensual. I was
concerned about situations in which there is no
consent. Is there a time when the care
commission can do that wit hout consent?
Alison Smith: Yes. The care commission can
go on t o the ward and lift patients’ rec ords without
being asked to gain the consent of the patient.
The Convener: That is interesting.
Alison Smith: There is a fundamental
differenc e. When I read the submissions—
The Convener: I understand that we are being
advis ed about the independent sector, but I am
very naive and did not appreciat e that.
Alison Smith: When I read the submissions
before this meeting, I noted that there is a distinct
differenc e bet ween an NHS QIS inspection and
the care commission.
The Convener: That is very helpful in showing
some of the practical problems that will be thrown
up by this integration.
I have lost the thread now.
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Mary Scanlon: I want to go back to a general
point. In the same way as Ross Finnie and others,
I am looking for a justification for the bill, and
obviously I want to s ee progress on simplification
and consistency, rather than the Government just
ticking a box and saying that this is a bonfire of
quangos.
It is obvious that there will not be many cost
savings, and I am worried t hat we are creating a
bigger bureauc racy. All the witnesses have been
very polite, including the Scottish Independent
Hospitals Association, which welcomed the bill
with great enthusiasm; that is good, but it means
that I have had to resort to Dr Donny Lyons, who
is sitting in the gallery behind the witnesses.
I would like to ask about some of the issues that
were raised by the Mental Welfare Commission for
Scotland. On inspection, it says that
“there are massive discrepancies in standards across the
care spectrum. It is difficult to see how the Bill w ill improve
this”.

It goes on to say:
“There appears to be no prov ision in this Bill for
investigation of incidents and adverse events”

and,
on
registration,
requirement, it says

improvements

and

“There is no clarity over the arrangements for the NHS.”

Finally, it says:
“There continue to be discrepancies
handling across health and social care.”

in complaint

The Convener: Which page are you reading
from?
Mary Scanlon: It is page 3 of the Mental
Welfare Commission for Scotland’s written
evidence.
I am eagerly looking for, but am struggling t o
find, something to show that the bill will improve
patient care and patient assurance, that it will not
cost the taxpayer huge amounts of money, and
that it will not bec ome a massive bureaucracy. Will
you comment on s ome of the points that were
aptly raised by the Mental Welfare Commission?
Catriona Renfrew: The bill is intended to set up
a structure that will enable those things to happen,
but it does not contain enough detail about the
points that the Mental Welfare Commission raised
regarding how those functions will operate to allow
you to test whether it will level up standards or
create consistency or whatever. In a sense, the bill
is an enabling process that will create the new
bodies wit h a brief t o do those t hings, so it is
difficult to apply your tests to the bill at this stage.
Mary Scanlon: You are saying that, as a
member of t he Health and S port Committee, I do
not have the evidenc e that the bill ticks the boxes
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of simplification, consistency, better regulation,
better patient care, and better assurance. I am
really signing a black box and, looking at the
evidence I have, I do not know whether the bill will
lead to improvements.
Catriona Renfrew: There will certainly be a
simplification in terms of the number of bodies and
the construct of what they do, which was one of
the primary recommendations in Crerar.
Mary Scanlon: But will that be better in terms of
the functions? That is what I am struggling to find
out.
Catriona Renfrew: At this stage, there is not the
level of detail about the actual application of how
the new bodies will operat e that would enable you
to answer the questions posed by the Mental
Welfare Commission.
Mary Scanlon: Thank you for t hat. I now realis e
why I am struggling to find the information.
Fiona Mackenzie: That might be one of the
arguments for inc rementalism. When I first looked
at the bill, it seemed very attractive to make one
huge leap forward, disband everything and go to
one system. We seem to be struggling wit h the
fact that things are being operated slightly
differently at the moment: the ethos, culture,
approaches, inspection regimes, the gradings that
are applied and the ways in which t hings are
moved forward.
In some ways, that might be an argument for
taking the step, in a staged process, of
rationalising broadly round a health-oriented group
and a social care group and then considering how
to proceed. A lot of work must be done to get to
that interim stage and to get the t wo bodies
working effectively together, so that the progress
that we have begun to make on joint inspection
can continue. For those reasons, I am more
persuaded that we need an incremental approach,
rather than a single move.
The Convener: Is it fair to say that the
Government is going down the route in the bill
partly because of the change in demographics and
partly because of the change in care? We have
shifted away from hospital care to care that is
much more mixed—for example, for the elderly or
people with long-term debilitating illnesses, who
are surviving longer. Local authority social work
services have stepped in to provide more care, but
we have not changed our structures. Is that why
the structure has to change?
Fiona Mackenzie: In part. That is also one
reason why, when considering the inspection
regimes, we must first agree what the model of
care is in its broadest sense. That needs to be
articulated. If it is articulated and the inspection
regimes are designed on the back of that, the
reason for the changes will be more ex plicit.
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The Convener: I am thinking about how
ordinary people will understand the reason for the
changes. People understand the issues when they
are in t he middle of the system and they suddenly
move from a healt h service to a local authority
social work service; they have to deal with lots of
different people. I am thinking from the point of
view of the person who counts—not just the
professional but the patient or user.
Alison Smith: We welcome the proposals. The
independent sector is inspected by the care
commission, which inspects hospitals t wice a year
with an announced and an unannounced
inspection, but we also have key inspections by
NHS QIS, which to date have been on anaesthetic
services and blood transfusion. We in the
independent sector have enjoyed them, because
they have involved peer review and been a
different experienc e from that of being inspected
by the care commission.
I believe that both bodies have great strengths.
If they are brought together, the whole can be
greater than the sum of the parts. We must be
cautious and identify the great strengths of both
organisations. We can bring t hem together to
deliver the greatest possible patient care in both
sectors, and the bill presents an opportunity to do
that.
When the care commission was set up, the
independent sector was invited to sit at the table to
consider
standards
and
the
inspection
methodology. We would value the opport unity to
be involved at the grass roots in the set -up of the
new organisation. The s ector has a lot to
contribut e to the way forward with HIS, and we
would welcome the opportunity to do that.
Dr Turner: P atients look for uniformity,
wherever they are. They move from the private
sector to the NHS and back again—they go home
for a bit, but they might need to go to hospital, for
renal dialysis for example. It is extremely difficult
to co-ordinate all that patients need in the
community, but they look for uniformity. From
reading the bill, it does not seem that the two new
bodies will be uniform as the complaints systems
will be different—although the bill is c onfusing if
you try to read it from a patient’s point of view.
If I were a patient sitting here today, I would be
dead scared. The Government is bringing about a
huge change. The present organisations have not
existed for long and are just getting the hang of
what t hey do. Obviously, we hope that any new
organisation will pull together the best practice, but
the bodies will have to amalgamate, as well as
integrate and work with each other and wit h other
organisations,
including
the
police,
the
ombudsman and the NHS.
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Patients who go through the NHS complaints
system would probably rat her not go through it—
rather than make a formal complaint, they would
prefer to speak to a body that might put something
right. The present complaints system does not
serve the public as well as it should, and nor does
the ombudsman because of its remit. It is terrifying
that we are going to change the system.
I agree that the idea is good. Wherever a patient
receives care, they want to feel safe and be sure
that their treatment is as good within the NHS as it
is in the private sector. Sometimes, patients do not
know that they are going into the private sector —
say, in a care home—and the implications of that.
However, I have res ervations about the whole
proposal. I do not feel confident that it has been
thought out enough to be sure that the safeguards
are in place for the patient. More service user
involvement is ex pected. I will have to read the bill
again more carefully—I have read it two or three
times, but I am still confused.
Catriona Renfrew: Fiona Mackenzie highlighted
the suggestion of an incremental approac h. There
is a choice: the incremental approach provides
more c ertainty of direction and more safety, but it
does not enable us to res olve all the overlaps and
inconsistencies.
I will give one example, on which others may
wish to comment. Under the bill, a continuing care
patient in t he NHS would not benefit from the
same level of scrutiny as a nursing home patient
regulated by S CSWIS would. A continuing care
patient in the NHS would have the benefit of the
involvement of the Mental Welfare Commission for
Scotland if they had a mental disorder but not if
they were just frail and elderly. Therefore, even in
one potential group of clients—frail, elderly people;
frail, elderly people with ment al illness; and people
in nursing homes—there are different sets of
regulation bodies and securities for patients under
the new arrangements. That is because the
approach is incremental. One could argue t hat
those arrangements would be less varied than the
current ones, but the bill does not arrive at a
consistent and joined-up system for health, social
care and different kinds of client.
The Convener: That is helpful.
Helen Eadie: I have two questions, and the first
one is—
The Convener: You always tell me in advance,
just in case. I hope t hat it is not in several parts.
Are they two distinct questions, not one with three
parts and so on? I am just testing.
Helen Eadie: Fiona Mackenzie’s submission
says:
“The cultural changes required w ithin the current
organisations of NHS QIS and the Care Commission
should not be under estimated.”
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You have all already mentioned that, but I ask
Fiona Mackenzie to expand on the point.
Fiona Mackenzie: We touched on that in our
discussion of incrementalism versus the big bang
approach, if I can put it that way. It perhaps goes
back to the difficult question about the details of
the drafting. People have dealt with the bodies that
already exist and considered how we add
functions on, whereas we need to get into our
minds the fact that we are moving to two different
bodies that come from a cert ain historical
background but need to move in a fundamentally
different way.
The worry on HIS is that a strong, dominant
culture from the bigger organisation might persist
and take in a little bolt-on from the care
commission. That perhaps ties in with Alison
Smith’s point. My point is that we need to think of
HIS and SCSWIS as new bodies and think
through properly how we implement the mergers,
bringing
strengths
from
the
predecessor
organisations into the new bodies.
I will link that with the question whether it should
be one change or two steps. That argument allows
us to iron out some of the issues to which Catriona
Renfrew refers and to get to a single inspectorate
in due course with all the bases covered. My slight
worry about the bigger step is that the situation is
highly complex and, although it is attractive to
move to one inspectorat e, we begin to drop
important points in the process.
My primary argument is that we need t o regard
SCSWIS and HIS as two new bodies. We need to
draw on and build up the existing strengths as a
stepping stone to a future single agency.
The Convener: That is clear.
11:45
Helen Eadie: My second question takes us back
to last week’s discussion. Jean Turner has
mentioned this issue, but I welcome views from
any of the witnesses. In the cont ext of patient
focus and the need for a patient-centred approach,
the complaints system is one of the biggest issues
for all patients in the NHS. If the bill is passed in its
current form, a conflict of interests will be
inevit able, because the body that an individual
complains about will investigate and respond to
the complaint. Do panel members agree that that
is a problem? What might be done about it?
Alison Smith: In the independent sector we
have a robust complaints process, and we
described its three stages in our submission. We
hope that complaints are resolved during stages 1
or 2, in the c ompany, but patients can also access
the independent principal adjudicat or.
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A patient in the independent sector has the right
to go straight to the care commission. We worked
on the process with the care commission over the
years. If the care commission rec eives a
complaint, it comes to the hospital first to find out
whet her we have received the complaint and if so
how we are managing it. If t he care commission is
comfortable with our process, it relays back to the
complainant that it has investigated the complaint
and is comfortable wit h the evidenc e that was
presented to it. If the issue is not resolved, the
complainant is given the information that will
enable them to decide whether to pursue the
process.
Under the new arrangements I would want the
independent sector to retain internal governance
in relation to complaints, bec ause our system is
robust. I value the approac h whereby the care
commission comes back to us with a complaint so
that we can understand and address the issue,
perhaps by providing an explanation that gives th e
complainant a better understanding of the
situation, which means that the problem does not
escalate.
As the committee knows, the independent sector
has worked in part nership with the NHS for a
number of years. If a complaint arises in relation to
an NHS patient in the independent sector, the
complainant can complain to the referring NHS
board and to the independent sector. To date, we
have had only one such complaint. I found it easy
to work with the NHS complaints department.
There was a free flow of information and a
common aim to resolve the issue happily.
I hope that the new body can integrat e our
current complaints policies and give robust
reassurance to the public that their voices will be
heard and their complaints investigated fully, so
that people can have a degree of satisfaction or
comfort about the response that they receive.
The Convener: It is probably the experience of
most MSPs that a complaint must go through an
agency’s internal procedures before it is taken
further—although in extremis, if a complaint was
about the whole agency, someone might not
bother with that process.
Dr Turner: P atients rais e many issues, and the
problem is that sometimes they are not listened to.
At all levels, many complaints arise from poor
communication. Many problems can be resolved
before a formal complaint is made, but I am not
sure that the bill offers any way of improving the
culture to allow that to happen.
This week, the Scotland Patients Association
was contacted by someone who said that a
relative was going into hospital and that they were
worried about infection. They wanted us to ask
whet her there was any infection on t he ward and
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whet her they c ould take in wipes. They had the
feeling that, if they asked such questions
themselves, they would be treated as though they
were in a different category. That does not happen
throughout the system—many good people work
in the NHS, or it would not be where it is today—
but people are not always listened to. That
includes staff at the coal fac e, who are not listened
to by management.
I know of two or three patients who had to phone
the head office to get s omeone in t he ward to
come and listen t o them. That is dreadful. Those
patients knew how to use the system, but most
people do not have the capacity to do that—t hey
are not feeling well and they are vulnerable. I
would like something in the bill to give patients and
staff more confidence that they will be listened to.
No one wants a blame culture; we want everyone
to work toget her, and the point of bringing the
organisations together is to ensure that everyone
is working for t he patient’s betterment. However,
that does not seem to be written into the bill.
The Convener: We are nearing the end of this
part of the meeting. Do the witnesses want to
comment on part 4? Commenting is not
mandatory.
Dr Turner: On confidentiality, the use of
records, complaints and so on, part 4 should
match part 5.
Fiona Mackenzie: I also want to make the point
that parts 4 and 5 should mirror each other. Part 4
focuses very much on scrutiny and rather less on
improvement.
Catriona Renfrew: A range of services will
require a joint and coherent approach from the two
new bodies. That is a key point. If t he bodies are
not similar in construction and purpose, such an
approach will be difficult to achieve. The issue will
be critical for people who are on the receiving end
of what the bodies do. It is important for patients
and clients that the bodies consider the whole
spectrum of care, not just parts that are labelled
“health” or “social care”.
The Convener: All the witnesses have made
that point clearly from their various perspectives.
The witnesses might want to submit additional
evidence. I remind everyone that the Health and
Sport Committee is a secondary committee and
will not deal with the bill at stage 2. It will be open
to members to desert this wonderful committee
and sit in on the Finance Committee’s
consideration
at
stage
2—we
have
a
representative of that committee here in Joe
FitzPatrick. Members can lodge amendments,
which will be considered by the Finance
Committee. The Health and Sport Committee is
rarely a secondary committee, s o I thought that I
should remind members about that.
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11:52

on the individual —result in service improvements
and in attention to standards that apply across the
care spectrum.

Meeting suspended.

Mary Scanlon: But you are not convinced by
what you have seen to date.

11:56
On resuming—
The Convener: I welcome our final panel of
witnesses, who are from the Mental Welfare
Commission for Scotland—Donald Lyons is the
director and Alison McRae is the head of
corporate services. Thank you very much for your
patience—you have sat through a lot of
evidence—and for your submission. We will move
straight to questions.
Mary Scanlon: I will ask you the question that I
asked the previous panel. Few savings are
expected to be made as a result of the bill. We are
looking for improvements in patient care. Rather
than a huge bureaucracy, we want greater
simplification and consistency. However, in your
submission, you say that it is difficult to see how
the bill will improve inspection and that it appears
to make no provision for the investigation of
incidents and events. You also say:
“There is no clarity over the arrangements for the NHS.”

On complaints, you say:
“There continue to be discrepancies
handling across health and social care.”

in complaint

I am t rying to find some justification for t he bill, but
I do not see it in your submission.
I appreciate that a consultation on the Mental
Welfare Commission is under way.
Dr
Donny
Lyons
(Mental
Welfare
Commi ssion for Scotland): It is true that those
points formed a significant part of our submission.
I will tell you where we are coming from. If we go
into a long-stay or continuing care unit in hospital
we see people—say, people with dementia—being
housed in accommodation that the care
commission would have closed yesterday if it had
been a care home. It is clear, therefore, that the
same standards are not being applied across the
care spectrum for people who have very similar
needs. We are looking for some way of providing a
uniform minimum acceptable standard of care,
treatment and accommodation that applies to
every individual who has a particular health or
social care need, regardless of whet her they are in
the health care sector or the social care sector.
It would be fair to say that we hope that the bill is
a step in that direction. I agree with Fiona
Mackenzie and Catriona Renfrew that it lacks the
clarity that would allow us to say that it will get us
there. That concerns us a bit. We would like the
bill to provide greater clarity and to bring about a
situation in which the recommendations that we
make about a pers on’s care—we focus very much
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Dr Lyons: We are not convinced by what is in
the bill as it stands. A lot will depend on secondary
legislation and regulations, especially in relation to
health care. A lot of what I have s aid relat es to
inspection in the NHS, because that is left vague
in the bill. I understand why it has been left
vague—that goes back to what other witnesses
have said. There are historic al issues that affect
what is in the bill. I am all for the adoption of an
incremental approach; I just worry about how long
it might take for such an approach to get us there.
12:00
Mary Scanlon: Can I ask you a question,
convener? Given that—
The Convener: I do not think that ans wering
questions is my job.
Mary Scanlon: It is important to know when we
will see the regulations. Will it be before or after
stage 1? Our witnesses this morning have told us
that they are not convinced by what they see in
the bill but that they might be persuaded by the
regulations. It would help me and my party to
decide whet her we support the bill if we knew
when we will have the regulations.
The Convener: First, I cannot answer that now,
but it is a good question and we will find out.
Secondly, the consultation ends on 25 Sept ember.
We cannot pre-empt what the Government will
do—or what anybody else will do, because other
members can lodge amendments—but I think t hat
some of your concerns will be addressed at stage
2, either by members or by the Government.
Dr Lyons: I am aware that something might be
introduced at stage 2 to address the complaints
issue. I have certainly seen that suggestion.
I am conscious of Dr Turner’s evidence on
complaints handling. There is a significant
disparity bet ween the internal resolution of
complaints and the various organisations that
might be involved at either a second stage or, in
some cases, even the primary stage. That must be
quite confusing for people and it would be helpful
to have more consistency.
We used to have a complaints function in
relation to mental health services. It is quite right
that that was removed for simplification purposes,
although that created a bit of a problem because
people still think that they can complain to the
Mental Welfare Commission. Of cours e, they can
raise their concerns about services with us and, as
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Dr Turner suggested, we will look into them. If we
think that they are justified, we will make
recommendations to put the matter right, albeit
that we can do so only within a narrow remit.
However, that is only for people with mental health
problems and learning disabilities, who are the
least likely to be able to speak up for themselves
and safeguard their own interests. That is why ou r
role is important.
The Convener: I am mindful t hat we will hear
from the minister next week, so issues about
regulations can be raised then.
Mary Scanlon: Yes.
I did not understand the point about primary and
secondary complaints. I ask Dr Lyons to make the
point clearer, or perhaps to give an example.
Dr Lyons: If I wanted to complain about my
NHS treatment, I would complain to the health
board’s complaints department. My complaint
would be answered, and if I was not happy, there
would be a second stage of resolution within the
health board. If that still did not satisfy me, I would
make a complaint to the ombudsman. If my
complaint was about a registered care service, I
could complain to the organisation and directly to
the care c ommission, which might take up the
complaint. I am not sure, but I think that the
ombudsman is able to carry out a third-stage
investigation. If I do not understand the system,
how can the poor patient in the NHS or recipient of
a care service understand it?
Mary Scanlon: Thank you.
The Convener: I am just checking the
timescales, for the committee’s information. I am
mindful of the fact that we are a secondary
committee for the bill. I am looking at Joe
FitzPatrick, who is a member of the Finance
Committee, which is the lead committee. I think
that the stage 1 debate will be held round about
Christmas time.
Joe FitzPatrick (Dundee West) (S NP): I think
so.
The Convener: We will not hold you to t hat.
Stage 2 will probably begin at the end of January
or the beginning of February, so members who
have raised concerns should bear in mind that we
have a reasonable lead-in time.
Dr Simpson: I have two questions. First, the
Law Society has said that the MWC should be
removed from schedules 3, 13 and 14. Do you
agree? Under the bill, the minister has a delegated
power to order you to carry out joint investigations
and t he right to amend your function in almost any
way they wish. The Law Society appears to be
extremely unhappy about that prospect because
your prime function is the protection of vulnerable
individuals.
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Dr Lyons: That relates to part 2 of t he bill. We
have submitted comments on part 2 to the
Finance Committee, in which we raise concerns
that the powers could be exercised by a future
Government in quite a draconian way. We share
the Law Commission’s anxieties, although we
defer to its greater legal and constitutional
knowledge on suc h matters. We know of its
concerns and have raised the same concerns
ourselves.
Dr Simpson: My other question is a question of
principle. During the meeting, we have heard t hat
there was not extensive consultation before
decisions were made about the form of the bill and
the proposals for the new organisations that are to
be created. You have made it clear that the Mental
Welfare Commission does not deal with individual
complaints, but it can deal with people who are
concerned about t heir care. You can take up such
matters, and you have published a lot of material
that show the general principles that are not being
followed, based on the individual cases that you
have examined. To whom do patients who do not
have a learning disability, problems with capacity
or a mental health problem go to get their
concerns dealt wit h at present? To whom will t hey
go under the new legislation?
Dr Lyons: I hope that, under the new legislation,
that would be a function of healthcare
improvement Scotland. I welcome the fact that the
duties that are written into the bill mean that HIS
can give advice. I heard P rofessor Teasdale say
that that would be a new, potentially quite difficult
and perhaps costly function for HIS, but
nevertheless it is an important one. The MW C
gives advice to people who have a mental health
problem. You are right that, if the new body does
not do that, it will be hard for the patient, who
might not have anywhere to turn to. I hope t hat
they will be able to get some help and support.
Independent advocacy is the other potential
source of help and advice. It can help people to
make their voice heard, which is an important part
of mental health care. We hope that patient
councils, the independent advocacy movement
and so on will be able to help patients to put
across their views about their c are and treatment
and help to make t heir voic e heard so that matters
will improve.
Dr Simpson: I am concerned because I have a
number of individual cases relating to the overall
standard of care received from a particular
service—a stroke unit. Those cases do not fall
within the MWC’s ambit, and people are using the
individual complaints proc edure to try to deal with
their concerns. However, that results in individual
reports on particular cases; it does not put the
thing together and conclude that the service is
inappropriate and is not meeting adequate
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standards overall. Have we missed a trick in the
bill? Should we be saying to the MWC that your
function should be extended to include all people,
not just mental health cases or people who are
specifically designated as having reduced
capacity?
Dr Lyons: I will repeat what I said in respons e
to Mary Scanlon’s question. People with mental
health problems and learning disability are
uniquely vulnerable and are less likely to be able
to speak up for themselves. That is why they are
more in need of an independent safeguarding
organisation, which is our specific remit. You ar e
right that we use case studies and individual
interventions to build up a picture of how a s ervice
is operating and to provide lessons for that service
and similar services that will help them t o improve.
We agree that that model should be replicated. It
would be useful to see something a bit more
specific about that in the bill to give a steer t hat
that will be a significant part of healthcare
improvement Scotland’s role.
Dr Simpson: Are you happy about having a
duty to co-operate? For ex ample, the capacity of
someone who has had a stroke may be
temporarily impaired, so by the time that t hey
complain to you they may no longer have that
impairment. Would you work with some other
group—I presume that it would be HIS in such
cases—to look at a s ervice that was causing
problems?
Dr Lyons: It is more basic than that. It has more
to do with how our work on individual cases will
dovetail with t he service inspection and
improvement
functions
of the two
new
organisations. You will be aware that we have
completed a major piece of work, along with the
care commission, on people with dementia. We
are about to embark on an important piece of work
with NHS Quality Improvement Scotland on the
care of people in intensive psychiatric care units.
We are happy to have t he duty to co-operate; we
co-operate already. We would like to be able to
co-operate without requiring ministerial approval
because we can, on a proportionate basis, just go
ahead and do t hings, without making the process
too bureaucratic.
The Convener: That makes sense.
Dr Simpson: I hope that you will help us to draft
amendments, if we get to that point.
The Convener: Richard Simpson mak es the
important point that capacity is not always fixed—it
is possible to have c apacity at some times and not
at others. That must always be remembered in the
provision of services.
Helen Eadie: I, too, noted and read wit h
concern that, although the MWC
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“had been involved in some discussions leading up to the
Bill’s publication, this Bill had not been subject to the same
pre-legislative scrutiny as other pieces of legislation”

in which it had been involved. The witnesses may
wish to comment on that point.
Before they do so, I ask them to comment
further and more specifically on a point that is
made on page 2 of the submission, which relates
to an issue that I raised with Sir Graham Teasdale.
The submission states:
“SCSWIS w ill be a non-departmental public body and
HIS w ill be a spec ial Health Board.”

Later, it says:
“In reading the w ay these organisations are constituted,
as per the schedules to the Act, it appears that both
organisations w ill be independent. How ever, HIS w ould be
constituted under the NHS Act. We are somew hat confused
by this and w ould w elcome clarification.”

Could you expand on that point?
Dr Lyons: We are somewhat confused by the
provision. It goes back to some earlier discussions
that took place following the cabinet secretary ’s
announcement last November of the intention to
create t he new organisations. At that stage, it was
clear that the social care body, SCSWIS, would be
an independent non-department al public body. We
believe t hat the initial intention may have been to
create the health care body in t he same way, but
because of the tradition of NHS Quality
Improvement Scotland working within t he NHS,
that decision was reversed in favour of creating a
special health board. That scuppered any idea of
the Mental Welfare Commission being included in
the body, bec ause the commission’s functions
have to be exercised independently of the NHS,
for many reasons. I can go into those, if members
would like, but it is another question.
In the bill, the two organisations appear to be
constituted in a similar way, the only difference
being that one is constituted, in effect, under the
bill and the other is constituted by amending the
National Health S ervice (Scotland) Act 1978.
Although one will be an NDPB and one will be a
health body, their constitution does not look
particularly different. That is all that I am saying. I
am not sure that I understand the situation any
more than that.
Helen Eadie:
comments.

I

appreciate

those

helpful

The Convener: Do you wish to comment on
part 4 of the bill? I note that you have submitted
evidence on ot her parts of the bill to the Finance
Committee. Do not feel obliged to say anything,
but we would be delighted to hear any comments
that you wish to make.
Dr Lyons: Others have mentioned the issue of
records inspection. In our written submission, we
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express concern about whether the broad
authority of anyone in SCSW IS to inspect health
care records is consistent with data prot ection
principles and the common law on confidentiality
of medic al information. I would like to re emphasise that point here. It may be that health
care professionals within S CSWIS will do that
work. However, I would be surprised if the
information c ommissioner did not have more to
say about expanding that authority to all
professionals.
Otherwise, we t hink that t here is merit in the
formation of S CSWIS, as it offers people an
opportunity to deal with the way in which individual
care is commissioned and managed by local
authorities and the way in which that care is
delivered by independent social care services.
From our experience of care home issues that we
have identified and discussed with both types of
organisation, we can see a useful synergy there.
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more concret e than that. Personally, I would like
those issues to be dealt wit h in primary legislation.
However, if we can be assured t hat secondary
legislation will be clear in that regard, we will not
die in a ditch over the matter.
The Convener: I think that Mary Scanlon knows
what to ask the minister next week.
I thank our witnesses for their attendance.
Before we conclude this session, I would like to
clarify something. Is SCSWIS pronounced
“sixwizz” or “skizwizz” or something else?
Dr Lyons: I like “sixwizz”.
The Convener: We will perhaps take a vote in
private on how to pronounce it.

12:15
Mary Scanlon: I talked earlier about the tick
sheet at the appendix to your submission, so it is
only fair that you are allowed to talk about that
now.
You say that that you do not see consistency in
the bill and, with reference to the functions under
parts 4 and 5, you s ay that care services in the
independent health care sector fulfil 10 out of the
11 functions and that social services fulfil seven.
However, you say that there appears to be a lack
of clarity around t he position wit h regard to the
NHS, which means that you can s ay only that it
fulfils five of the 11 functions.
I am looking for more consistency, more
simplification and more clarity. However, you
seem to be saying that the bill will not bring that. I
do not want to put words in your mouth, of course.
Dr Lyons: In the submission, we ask whether
the committee is happy to live with that uncertainty
and to leave matters to secondary legislation or
whet her you would prefer to see something in
primary legislation that ensures that there is a
setting of standards and a monitoring of care
against standards in the NHS in particular. We
think that that would be helpful, because we see
ourselves as having a role to play, especially with
regard to standards for people who are subject to
compulsory meas ures—we could, perhaps,
inspect ourselves against those standards—and in
situations in which we find that a person’s care is
not as good as we think t hat it should be. We at
least have some standards that we can compare
that with. At t he moment, we use what we
sometimes call the standards of the bleeding
obvious or the standards of basic human decency.
It would be good if we had somet hing a little bit
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HEALTH AND SPORT COMMITTEE
EXTRACT FROM THE MINUTES
24th Meeting, 2009 (Session 3)
Wednesday 23 September 2009
Present:
Helen Eadie
Rhoda Grant
Ian McKee
Dr Richard Simpson

Christine Grahame (Convener)
Michael Matheson
Mary Scanlon

Apologies were received from Ross Finnie (Deputy Convener).

1. Decision on taking business in private: The Committee agreed to take item 5 in
private.
2. Public Services Reform (Scotland) Bill: The Committee took evidence on the
Bill at Stage 1 from—
Shona Robison MSP, Minister for Public Health and Sport, Adam Ingram
MSP, Minister for Children and Early Years, Andrew Macleod, Head of
Patients and Quality, Health Directorate, Shane Rankin, Project Director,
Scrutiny Bodies Project Team – Health and Care, Health Directorate, Adam
Rennie, Deputy Director of Community Care, Health Directorate, and Kirsty
McGrath, Branch Head, Solicitors Health and Community Care Division,
Scottish Government.
5. Public Services Reform (Scotland) Bill (in private): The Committee considered
and agreed its approach to its draft report.
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Public Services Reform
(Scotland) Bill: Stage 1
10:04
The Convener: Agenda item 2 is the concluding
oral evidence session in our scrutiny of the Public
Services Reform (Scotland) Bill. I refer members
to paper HS/S3/ 09/24/ 1—a very full paper, as
members will appreciate—which summarises
some of the key issues that have emerged from
our evidence sessions so far.
I welcome S hona Robison MSP, the Minister for
Public Health and S port, and A dam Ingram MSP,
the Minister for Children and E arly Years. They
are accompanied by Kirsty McGrath from the
Scottish Government solicitors office; Shane
Rankin, project director of the scrutiny bodies
project team; Andrew Macleod, head of the
patients and quality division; and Adam Rennie,
deputy director of the community care division.
After the Minister for Public Health and S port has
made some brief opening remarks, members will
be ready to move with alacrity to questions. Helen
Eadie is looking full of alacrity today. Are you first
on my list?
Helen Eadie (Dunfermline East) (Lab): Yes.
The Convener: There you go—we have a bid
already. That was a pre-emptive strike.
The Minister for Public Health and Sport
(Shona Robi son): Aft er I have made a short
opening statement, Adam Ingram and I will be
happy to take questions.
First, when the changes resulting from part 4
and part 5 of the bill are implemented, what
service users should s ee is simply a quality
service that meets their assessed needs. They
should certainly not see any reduction i n services.
However, behind the scenes the processes that
drive that quality should be more effective and
streamlined. The new bodies should be able to
focus their improvement and scrutiny efforts
specifically on the processes that are needed to
ensure quality outcomes for service users.
Secondly, I am sure that we all recognise that
the way in which care is delivered to people has
been changing. We are moving to deliver more
health care and social care t o people in the
community and in their own homes, and moving
away from care based in care homes or hospitals.
The public now expect that style of care. Services
must continually adapt to the changing needs and
aspirations of individuals and their families. It is
right that scrutiny of t he assessment of need for
such services, the planning of services and their
delivery should also change to keep pace with
those developments.
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In our view, the real changes in scrutiny that we
want cannot be achieved by the current scrutiny
bodies, with their existing powers and functions.
Those bodies are very different organisations, with
different
met hodologies,
standards
and
programmes of scrutiny and improvement. The bill
provides the opportunity to create two new
scrutiny bodies that fulfil the Crerar scrutiny
principles:
public
foc us,
independence,
proportionality, transparency and accountability.
We are not starting with a clean slate. The
existing bodies have work to do in performing their
current scrutiny and inspection roles as well as in
preparing for the changes. However, I am firmly of
the view that what we are doing is right for the
current situation. Although the level of change t hat
we seek has its challenges, it is manageable in the
timescales that are proposed.
Adam Ingram and I are happy to take questions
from the committee on part 4 and part 5.
The Convener: This is not mandatory—it is
discretionary—but would it be useful for us to ask
questions about part 4 before dealing with part 5?
Such an approach might assist us in preparing our
report. However, members may want to blend
questions on the two parts; it is up to them.
Mary Scanlon (Highlands and Islands) (Con):
I have read further into the bill and would like to
ask some questions about section 13, on burdens,
as well as about part 4 and part 5. That is an
important issue for the national health service. I
would also like to ask some questions about the
scrutiny provisions in part 6, which are hugely
important to the NHS. I am happy to leave my
questions to the end, if you wish.
The Convener: That is fine, as part of a
sweeping-up exercise. I was merely offering
guidance on how we might bring together
evidence easily for our report, as a secondary
committee, to the lead committee on the bill, which
is the Finance Committee. We have only one day
in which to do that.
Helen Eadie: I do not know which minister will
answer my question—I leave it to them to decide.
The reports and papers that we have read
highlight concerns about the lack of c onsultation
that took place on the bill. Ministers cite the
consultation that was done by the Crerar review as
one reason for their view that consultation has
been sufficient. We have been informed t hat
Crerar
“sought the contr ibution from a range of organisations and
stakeholders”,

but that
“the Scottish Government set up a Project Implementation
Team … to oversee the development of proposals”.
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The review identified as a priority the need to
decide on the external scrutiny priorities for health,
because it was important to get that sorted before
any work was done to establish external scrutiny
bodies. What do you view as the external scrutiny
priorities for health?
Shona Robison: On the issue of consultation
with regard to t he Crerar review, there was no
doubt that everybody could see the direction of
travel; it was not a secret that the proposals were
around. People were aware of the main thrust and
focus of the proposals, if perhaps not the detail.
There was certainly adequate consultation
around the Crerar review. We are now focusing on
the det ail: the parliamentary process has enabled
organisations to give their views, and the Health
and Sport Committee has taken evidence from a
range of organisations. We have reflected on
those views, and the decision to step back from
including the Mental Welfare Commission for
Scotland in the bill was part of our on-going
discussions with the organis ations concerned.
With regard to Helen Eadie‟s second question—
Helen Eadie: It was about the external scrutiny
priorities for health. Crerar took the view t hat
delegation to an external scrutiny body should
take place only once those priorities had been
identified. What are those priorities?
The Scottish Parliament
briefing states:

information centre

“The Review w as clear that this should take place only
after the external scrutiny priorities for health had been
identified.”

What work have you done on that, and what are
the results?
Shona Robi son: Are you referring to the quality
improvement Scotland standards?
Helen Eadie: In discussing t he establishment of
a national scrutiny body, Crerar recommended
that
“functions and resources from w ithin NHS QIS and the
Scottish Government ‟s health directorates, as w ell as
resources controlled by the Car e Commission in relation to
private hospitals and related tr eatment be redistributed to
an external scrutiny organisation”,

but that that should take plac e only after the
Government had identified the external scrutiny
priorities for health.
Shona Robi son: The scrutiny priorities for
health have been identified. There has been a
particular focus on the establishme nt of the
healthcare environment inspectorate—we have
decided that that is a priority for the new
healthcare improvement Scotland body. Such a
focus is right and proper, given the high-profile
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been

Helen Eadie: I would like to come back in later
with further questions.

The model of developing the healthcare
environment inspectorate within HIS does not
preclude that type of development in other areas
of the healt h servic e. That will be for HIS to
develop over time, and I emphasise that the body
will be well placed to respond to individual issues
that arise in the health service. Those issues might
include a concern around the performance of a
particular healt h board or hos pital, or an emerging
theme such as health care acquired infection,
which we believed had to be dealt with by a body
such as the healthc are environment inspectorate
that could undertake a systematic examination
and reassure the public that that level of scrutiny
would be proportionate.

The Convener: Yes. I want to let other
members in at the moment.

cases and
expressed.

the

concerns

that

have

That is an important part of what HIS will do wit h
regard to external scrutiny, but it is by no means
the end of the story. I do not know whether that
answers Helen Eadie‟s question. HIS will be able
to develop other services as it sees fit, but that is
the one to which we have given priority.
Helen Eadie: I want to expand on the question.
The Convener: I will let you back in, but I have
a list of members who want to ask questions.
Please make your question short.
10:15
Helen Eadie: Infection is obviously a big issue
for us all. It was a matter of concern for NHS
Greater Glasgow and Clyde, which questioned
what would happen when HIS and another body
overlapped, for example in the work of Health
Protection Scotland. What would happen in that
situation?
Shona Robi son: At the moment, NHS QIS and
Healt h Protection Scotland work closely together.
They have had to do that becaus e of some of the
challenges that we have faced. Those working
relationships are very muc h in place. In fact, when
I conducted the annual review of NHS National
Services Scotland, of which Health Prot ection
Scotland is a part, it spent a great deal of time
talking about the work that Health Prot ection
Scotland had done around health care acquired
infection. Those links are very much t here. That is
one of t he reasons why it is important that HIS is
and remains a health body, albeit that it will be a
non-department al public body. It remains part of
the health family, if you like, and that is import ant
given the import ant relationships that have been
built up over time. I see HIS not only maintaining
those relationships with Health Prot ection
Scotland, but enhancing them. There is the
opportunity for that to happen.

Rhoda Grant (Highlands and Isla nds) (Lab): I
have a question on the independent health care
sector. We received evidence that the Regulation
of Care (Scotland) Act 2001 had allowed for
regulation and inspection but that that had not
happened for high street health care providers,
laser clinics and the like. The fact that such
providers are not subject to regulation and
inspection is quite worrying, given the number of
new treatments that are being offered in the
cosmetic industry, for example. Those treatments
can be quite dangerous if they are not properly
regulated to ensure that they meet standards.
Shona Robi son: What has happened since the
2001 act falls under previous Administrations and
our A dministration. We should not underestimate
the complexities of taking that work forward; I will
say more about t hat in a moment. You are right to
point out that the environment has changed since
2001, wit h the burgeoning of cosmetic procedures
that were not around on the same scale when the
legislation was enacted.
Of course, the focus of t he 2001 act was very
much on the services that are provided by a
general medical practitioner or a dental
practitioner. The thinking was very much around
those types of services. Services that have been
regulated include independent hospitals, private
psychiatric units and hospices. There have been a
number of ot her developments, under the previous
Administration and under our Administration,
around national c are standards. It is not the case
that nothing has been happening. For example,
national care standards were developed on
independent specialist clinics in 2004, on dental
services—jointly with NHS QIS —in 2006 and on
independent medical consultants and GP services
in October 2007. All that has paved the way to the
next stage of regulating those services.
It is my intention that there will be a consultation
in spring next year to look at the definitions of the
services that will be regulated. The matter is not
simple, and there are a lot of different independent
clinics out there. The definitions under the 200 1
act and in the current bill would have t o be
adjusted to cover those services.
We will regulate after t he cons ultation next
spring. However, we will have to ensure that t hat
is proportionat e to the requirements and their
costs. We will have to c onsider priorities in terms
of where to start with independent health care t hat
is currently not regulated. I reassure members that
many such services are covered by professional
bodies, which is a point of reference for anyone
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who is concerned about the quality o f treatment
that they receive. However, I accept that, although
there is work in progress, more needs to be done,
particularly around the changed landscape of what
is on offer in the high street. We will move t hat
forward by consulting in the spring.
The Convener: You said that definitions in the
legislation may require to be amended. For
clarification, does that apply to the Regulation of
Care (Scotland) Act 2001 or the Public Services
(Reform) Scotland Bill?
Shona Robi son: It applies to both.
Rhoda Grant: I understand that health care
practitioners are members of professional bodies
and are subject to regulation. What is more
worrying is the high street cosmetic industry that
involves not health professionals but people who,
if we are lucky, have done a one-day course on
delivering a treatment, which means that things
can go desperately wrong. I leave you to think
about that.
Shona Robi son: I acknowledge that that
situation exists; that is exactly why I want to
consult in the spring. Many cosmetic servic es do
not involve general medical practitioners or
general dental practitioners, so they are not
caught by the 2001 act or, indeed, by the current
bill. It is important that we get the definitions right,
so that we can then regulate. I am happy to give a
commitment to do that.
Rhoda Grant: The bill could provide an
opportunity for regulation and standards to be
streamlined. Certainly, any plans for building new
hospitals in my part of the world involve creating
hubs with community services. At the weekend I
visited Barra, which has a care home and a
hospital together. However, both sides have to
jump through hoops regarding the shared services
of laundry and catering, because there are
different standards and regulations on each side.
They are subject to different inspections and have
to tick every box for both. It seems to me t hat
there is a missed opport unity in t he bill for
streamlining, so that both sides would have similar
standards.
Shona Robi son: We can consider whether a
review of t hat area would be appropriate, taking
account of the work that is being done on
standards and outcomes for the new scrutiny
bodies. I am not sure whether legislation would
necessarily hamper progressing locally the issues
that you describe. We may wish to consider such
issues as part of our work on reshaping services
for older people and considering different models
of care, and to assess whether there are barriers
to more joint services being developed and
delivered locally. I am not sure that we need to
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address that issue in the bill, but I am happy to
consider it.
Rhoda Grant: It would certainly be an issue for
the regulations and the inspection regime.
The Minister for Children and Early Years
(Adam Ingram): I think that—
The Convener: Ah, welc ome! I know that you
have been paying attention.
Adam Ingram: Yes. Rhoda Grant has made a
relevant point about establishing consistency of
practice and making standards consistent across
the piece, in health or social care. We have an
opportunity to move in that direction. We perhaps
see that most clearly in the proposed integration of
the care commission and the Social Work
Inspection Agency. We are not looking for one to
replicate t he ot her, but trying to c ombine the best
features of both.
On health and social care, there is an
opportunity to establish consistent standards
across the piece, particularly given the focus on
outcomes for servic e users that now exists. Rhoda
Grant is right to highlight an important point. Of
course, all the relevant bodies have a duty to work
together and co-operate. I anticipate that the
professionals
and
managers
in
those
organisations will work together to establish
consistently high standards across the piece.
Shona Robi son: I suspect that it would be
better for the new bodies to do that once they are
established. A lot of the direction of t ravel is
towards outcomes -bas ed approaches. I imagine
that considering how they might achieve more
consistency across the standards that apply could
be an early priority for the new bodies. I am not
sure that that is an issue for the bill; I think that it is
an issue for the new bodies to think about. If,
down the line, legislative change is required, I am
sure that we would consider that, but it might not
be required.
The Convener: I think that Richard Simpson
has a supplementary.
Dr Richard Simpson (Mid Scotland and Fife )
(Lab): Y es, Rhoda Grant picked up one of my
questions.
The Convener: How dare she!
Dr Simpson: I am ticking off my questions.
One of the main thrusts of the Crerar report was
to reduce the duplication of inspections to achieve
consistency and, if not a lighter touch, an
approach to inspection that is less burdensome to
the body that is inspected but which still gives the
public confidence. I want to follow up on Rhoda
Grant‟s question. We are really talking about
interfaces, which will still exist in the new system.
The local authorities are such an interface, in that
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they will have tender contracts with a number of
providers, which will be inspected by the new
body—social care and social work improvement
Scotland or whatever we decide to call it.
I have two questions about that. Does the bill
adequately provide for a duty of co -operation t hat
will reduce the number of ins pections and avoid
duplication? Sec ondly, does the bill allow for the
pre-accreditation of service providers as a group
so that they do not have to go through re accreditation with each of the 32 loc al authorities,
as happens at the moment? If the bill dealt with
those two issues, it would help to bring about a
substantial reduction in the administrative burden
on the voluntary sector, which, as you know, is
under huge pressure.
Shona Robi son: I think that I am right in saying
that Community Care Providers Scotland raised
an issue around that in its evidence.
Local authorities are responsible for arranging
services to meet the needs of a wide range of
people and when they do that through contracting
with independent providers, they need to establish
and monit or contracts and so on, to ensure t hat
they discharge their duty of care to the individuals
concerned. CCPS suggested that there should be
a duty on local aut horities—in section 84, I think—
to consult and take account of inspection reports
and gradings in all service retendering exercises.
We would want to discuss that specific request
further with the Convention of Scottish Local
Authorities. I can see why such a duty is being
called for, and I have some sympathy with the
request.
Dr Simpson: That is a slightly different issue,
which is about whether the tendering process
takes into account the quality assuranc e work t hat
has been done. As you know, the Local
Government and Communities Committee is
looking int o such matters following the “Panorama”
programme, which indicated clearly that tenders
are awarded to providers that offer poorer quality
but lower costs. However, that is a separate issue.
10:30
My question is really about pre-accreditation.
Can the right to bid be reserved for service
providers who are accredited and, therefore,
whos e quality is assured? At the moment, if a
voluntary organisation wants to apply to a local
authority to provide a service it must go through a
pre-tendering process and it could have to do t hat
with 32 different local authorities. We must get rid
of t hat sort of bureaucracy. The new centralised
body, by accrediting service providers that meet
quality standards in the services that they provide,
would enable that pre-tendering proc ess to be
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removed, which would reduce red tape and
bureaucracy considerably.
Shona Robi son: So S CSWIS would have a list
of approved providers, if you like.
Dr Simpson: Yes. It would not determine the
tender outcome, which is a separate matter.
Shona Robi son: I am with you; I understand.
Adam Ingram: That approach has not been
considered and it ought to be. That is something
that we s hould take away with us and perhaps
address in stage 2 amendments.
Clearly, the point that Shona Robison made
about local authorities‟ contract compliance work
and how that crosses over into inspections is
another issue that is exercising us. We obvious ly
want to cut out duplication of effort. We need to
think some more about both those issues and I
hope that we can bring something back at stage 2.
The Convener: I have not forgotten that Mary
Scanlon has a supplementary on duplication.
Mary Scanlon: Yes, I do. It is an appropriat e
time to rais e the point that Rhoda Grant
mentioned. The hospital in Barra is an ideal
example of the issue, becaus e it is both a hospital
and a care home. I refer you to the Mental Welfare
Commission‟s evidence, which points out that
“HIS can recommend improvements to the NHS.”

The MWC‟s submission also states that
“There is no clarity over the arrangements for the NHS”

and that
“investigation of inc idents and adverse events”

is not clear either.
The MWC‟s submission includes a tick sheet
that indicates areas in which regulations will be
made. Last week I rais ed the point that, while the
care service in Barra will be subject to 10 out of
the 11 functions outlined in parts 4 and 5 of the
bill, at the moment we know that the NHS will be
covered by only five out of 11 functions. The main
reason for that lack of clarity is that, for the NHS,
regulations will specify inspections. So we know
how one half of the building will be regulated and
inspected, but we do not know how the other half
of the building, which is part of the NHS, will be
regulated and inspected. Sir Graham Teasdale
and many others confirmed that point at last
week‟s meeting. In res ponding to that, minister,
can you also say when the regulations will be
made?
Shona Robi son: I assure you that
regulations will be drafted before stage 2.

the

I saw the MWC‟s table reflecting its view of the
functions in relation to the NHS and I dis agree with
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its analysis for a number of reasons. I will take
them one by one. On the function of
recommending improvements, the MWC says that,
with regard to the NHS, it is
“Unclear. Regulations spec ify content of inspections ”.

As you say, the MWC makes a similar comment
about the functions of investigating incidents, and
of issuing improvement notices and condition
notices. That will all be able to happen under HIS
because of the governanc e arrangements for the
NHS, which go back to the National Health
Service (Scotland) Act 1978. It is clear that
ministers have extensive powers of intervention in
the NHS when it comes t o service improvement
and when it comes to taking direct action. Over the
past few years there have been occasions when
fairly drastic action has been taken to address
health board performance and improvement.
In t he NHS, we tend to carry out servic e
improvement through partnership. At the moment,
that work is taken forward with NHS QIS, and the
approach has been very effective in driving up
standards and ensuring s ervice improvement.
Those methodologies will move across to HIS,
which, as an independent body, will be able to
look at whatever parts of the NHS need to be
looked at and will report t o ministers on the
appropriate action that needs to be t aken. I do not
accept that there will be any inability to take
action, whether through improvement notices,
condition notices or anything else. In effect, HIS
will send reports to ministers, who, I assure you,
will take appropriate action. That has certainly
proven to be the case with the current system
under QIS.
Mary Scanlon: The minister might not agree
with the Mental Welfare Commission for Scotland.
However, in its own evidence, QIS says:
“In contrast to the other functions of HIS, each of the
areas above introduces a responsibility in relation to
independent healthcare services, the equ ivalent of w hich
w ill not be applicable to”

the
“NHS”.

The organisation seeks “a common approach” and
goes on to say:
“While the NHS is heav ily performance managed it is not
formally regulated as such, and the sanctions that can be
invoked are less explic it.”

The fact is that we need more clarity and
consistency.
Shona Robi son: B ut QIS is absolutely right.
The governanc e arrangements will be different.
HIS, as you have outlined, will regulate the
independent health care system in a particular
way. The NHS‟s governance arrangements might
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be different, but that does not mean that they are
any less effective. In fact—
Mary Scanlon: But we do not know what the
arrangements are. That is the problem.
Shona Robison: I have just explained what
they are. QIS, as is, or HIS, as will be, can be
required to examine a particular situation in the
NHS; indeed, QIS look ed at the issue of health
care acquired infections in its report on outbreaks
at the Vale of Leven and other hospitals. That
work led to t he establishment of the healthcare
environment inspectorate, which has significant
powers and responsibilities.
As for the NHS‟s general governanc e
arrangements, I can assure you that if any part of
the NHS—an individual hos pital, for example, or a
health board—requires to be looked at, HIS will
carry out that work. Under the arrangements,
ministers are account able for the NHS and, as is
laid down in statute, it is up to them to take any
appropriate decisions. Of course, that is different
to what is laid down in statute for th e independent
health care sector. I agree that the legal bases for
the arrangements for the independent health care
sector and the NHS are different, but that does not
mean that, as far as outcomes are concerned,
failings in the NHS would receive any less
attention than failings in the independent health
care sector. I assure you that action will be taken
to address failings in the NHS, but it will be taken
by ministers.
Mary Scanlon: That is the problem. As you say,
action will be taken after failings come to light.
What we want is a service t hat will be scrutinised
equally, that will be proactive and that will try to
prevent failings.
The Convener: Mary—
Shona Robi son: It is important that I come back
on that, convener.
The Convener: I will let you ans wer the
question, minister, but I must tell Mary Scanlon
that she has had a very long supplementary and
that I am now going to let in other members, who
have been waiting quite a while.
Shona Robison: It is import ant that I reassure
Mary Scanlon on this point. We do not simply
react to incidents—although I should stress that
we certainly do react to any incidents that arise.
The system is very proactive; it is, after all, a
performance management system with constant
monitoring and evaluation from the centre —
perhaps far more than you realise—of the
performance of services and boards and indeed of
every aspect of t he NHS. We are, therefore, able
to pick up at an early stage if things are not going
to plan or standards are not being met as they
should be. I assure you that, if that is the case,
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swift action is taken to address that. The system
will be proactive.
Michael Matheson (Falkirk West) (SNP ): I will
deal with some of the practicalities of the proposed
reforms, particularly around the merger of some
organisations. As ever, the process of change
management is never easy or smooth, and I
suspect
that
bringing
together
different
organisations that have different cultures,
methodologies and approaches can result in
difficulties, particularly around the time when t hey
are starting to work as a single unit.
I am anxious to ens ure that the frequency and
the quality of the inspection process during the
course of the merger is fully maintained and
remains credible, in order to provide service
providers and users with that assurance. What
action is currently being taken to ensure that that
process is managed as effectively as possible, so
that we can protect the integrity of the change
process?
Adam Ingram: Obviously, the key objective of
bringing together organisations suc h as the care
commission and SWIA is to integrat e the
methodologies, standards and programmes of
scrutiny. However, the focus is clearly on
improving outcomes for service users. For that to
happen, we need a whole-systems approach to
issues such as the planning, commissioning and
delivery of services. For example, a care
commission inspection of an old folks home does
not tell us whet her a person who is in that home
should be there in the first place—it might be that
there would have been a better outcome for that
user if they had had a community care placement
or support at home, for example.
How that is to be done is a matter for the
professionals and managers within the system to
work out. I recognise that that will not happen
overnight and that it will have t o be worked at to
bring it to fruition.
On your point about the c hangeover from the
current practice to the new body, everyone who is
involved in the current round of inspections will
continue t o do that work. Obviously, a key task is
to ensure that there is no loss of foc us on the
current rounds of inspections. Indeed, I have
commissioned a new round of child prot ection
inspections, which, as y ou know, are Her
Majesty‟s Inspectorate of Education led.
That focus cannot be lost. Inspectors will still be
conducting their programmes of inspection while
managers and others are engaged in sorting out
the new organisations and the new approaches.
Obviously, ministers have to keep on top of t hat
situation, but I assure y ou that the issue that you
highlight is recognised, and people will be
ensuring that the focus on the key task of
inspection is not lost.
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Michael Matheson: The second point that I
want to raise is a matter that was brought to the
committee‟s attention by CCPS. It pointed out t hat
the care commission, acting on an independent
basis, is responsible for investigating complaints
that are made against the volunt ary or
independent sector around the quality of s ervice
provision, but that there is no similar approach in
relation to the quality of commissioning and
service provision by local authorities, as
complaints in that regard are handled by the local
authorities themselves, which CCPS says
compromises
the
independence
of
t hat
investigation process. CCPS seeks a level playing
field.
10:45
I confess that I was somewhat confused by its
evidence and I t hink that it misinterpreted some of
the processes that are at play. However, have you
been able to reflect on its concerns? I hope that
my interpretation of what it was trying to say is
correct. If not, I am s ure t hat CCPS will writ e to
me.
My understanding is that, if a family is
concerned about the way in which care is provided
in a nursing home, they can raise concerns with
the home and if they are still concerned they can
take the matter to the c are c ommission. If they are
concerned about the way in which the assessment
for the care home placement was carried out, they
can complain to the line manager at the local
authority and the complaint will go through the
local authority‟s complaints proc ess. CCPS
suggests that there should be an independent
aspect on the commissioning side. What are your
views on that? Personally, I think that there are
professional standards issues t hat complicate the
matter somewhat, but it would be interesting to
know whether you think that there is a need for an
independent
investigatory
role
on
the
commissioning side.
Adam Ingram: As I said in my previous ans wer,
looking at planning, commissioning and delivery
across the spectrum will be one of the tasks of the
new body, SCSWIS. I refer to the report of the fitfor-purpose complaints system action group—t hat
is a bit of a mouthful. The group was established
in response to Crerar. Interestingly, its report
suggested that, as a general rule, the complaintshandling function should not be embedded within
bodies that have an ins pection and regulation role,
but that an exception could be made to protect
particularly vulnerable service users. That is what
happens with the likes of the c are commission.
Because vulnerable people in a care home may
not wish to make a complaint direct to the
provider, it is possible for them to complain direct
to the care commission. There is no intention to
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change that. It will still be possible for vulnerable
service users to go direct to the care commission.
At the same time, we do not want to allow direct
complaints to the new bodies on the issue of
commissioning, for example. We want the Scottish
Public Services Ombudsman to play a new role in
setting up the appropriate complaints-handling
system. I think we have already flagged up t hat
that approach will come through in amendments at
stage 2.
I hope that that deals with the issues that you
highlighted.
Michael Matheson: Just to be clear, my
understanding is that, if a family is concerned
about the commissioning aspect, they can pursue
the matter locally with the commissioning service,
such as the local authority.
Adam Ingram: Yes.
Michael Matheson: If they are dissatisfied wit h
the outcome, they can go to the Scottish P ublic
Services Ombudsman. What will be different? Will
the ombudsman set out what the pat hway should
be within the local authority and how the matter
should be handled?
Adam Ingram: The ombudsman will work wit h
the bodies to design a new complaints-handling
system. The preferred outcome is to address
complaints more efficiently, effectively and
timeously. The idea is to reform t he c omplaints handling system to improve outcomes for s ervice
users, and the ombudsman‟s office will now have
another string t o its bow. As well as handling
complaints, it will help to design the complaints
system in each of the bodies, such as the local
authorities.
Michael Matheson: Will the same design be
applied across all 32 local authorities for
consistency in approach?
Adam Ingram: Absolutely. That is the intention.
The Convener: I make it plain to the committee
that, although we will not scrutinise the bill at stage
2—it will be for the Finance Committee to deal
with it—any member can go along to the Finance
Committee t o discuss the particular aspect that we
are dealing with. The complaints process is of
substantial int erest to the committee. Members
can also move amendments to the bill at that
stage.
Michael Matheson: The process does not
prevent someone from raising a complaint against
an individual professional with the regulatory body
if they have concerns about their professional
conduct. That, again, is somewhat different from
the independent voluntary sector.
Adam Ingram: Yes, absolutely. That is correct.
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The Convener: Ian McKee has not asked any
questions, yet. I will let other members back in if
they are itching, but I will let Ian ask his questions
first.
Ian McKee (Lothians) (S NP): As for any one
who comes in lower down the batting order, some
of t he points that I was going to raise have been
partially dealt with.
I agree with you that we are looking for an
integration rather than a simple merging of
organisations. However, I wonder whether the
Government has underestimated the difficulties
involved in the process. For example, some of the
staff of the organisations that are to be merged will
come from a civil service background whereas
others will not. Some organisations have a way of
working that gives them access to individual case
notes, whereas other organisations look more at
general procedures and do not have that culture.
Therefore, there is a question about who will be
able to see people‟s case notes in the future.
We have seen the ex ample, in practice, of the
formation of community health partnerships. There
has been some int egration between health and
social work at t he top level, but t here are an
enormous number of areas at grass-roots level in
which that integration has not taken place at all
because it has been a top-down scheme rather
than a bottom-up scheme.
I wonder whether you have underestimated the
difficulties involved in the process. How do you
feel that such problems will be overcome?
Adam Ingram: We have some experience of
this. In the previous session, we passed primary
legislation to allow the joint ins pection of children‟s
services. The same arguments, points and
comments were made then. The British Medical
Association, the General Medical Council and
others were concerned about such issues as
access to health records. However, those issues
were resolved by establishing a co de of practice
for access to health records and I expect the same
type of thing to happen for the joint ins pection of
adult services.
No issues have arisen from the joint inspection
of children‟s services and I do not expect us to run
into specific difficulties in the joint inspection of
adult services. We are bringing people together
from across the spectrum of scrutiny agencies to
work together, and the template that was
established for the joint inspection of children‟s
services is useful in forecasting what might
happen in the joint inspection of adult services.
Ian McKee: I hope that that will be the case,
although, given the functions of HIS, there might
be far greater need for bodies to look at individual
case notes, which causes some worry among
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professional bodies—and it will probably cause
worry among patients when they discover it.
Adam Ingram: That is where t he code of
practice is imperative. The intention is to consult
on this and t o try to get consensus across the
piece. It is vital that we have access to these kinds
of records.
Shona Robi son: We are very aware of
sensitivities and we need to reassure people about
that. Not hing in the bill is contrary to the Data
Protection Act 1998. The code of practice is a
good solution; it has been tried and tested. It is a
case of reassuring people while that is being
developed. As Adam Ingram s aid, it is import ant
that we ensure that the services are as effective
as possible, without any barriers.
Ian McKee: I accept that you are looking for
integration, which we have all agreed is a good
idea, but why do you persist in saying that there
will be a Scottish health council, which seems to
be the opposite of int egration, especially
considering that, with the advent of directly elected
health boards, the function of a Scottish health
council would seem superfluous ?
Shona Robi son: The Scottish healt h council
has had an important role, not least because it has
been developing participation standards, which will
be extremely important in ensuring proper
consultation and involvement of the public in
health
board
activities.
The
governance
arrangements around the Scottish health council
may change as it becomes part of the new HIS
body. I understand where you are coming from.
The governance arrangements of health boards
would of course be modified by direct elections,
although we should remember that the elections
are being piloted and that change will not happen
overnight. The role of the Scottish health council
within the existing structure will be import ant for
some time. Regardless of whether the health
board is directly elected, it is still important to have
a body that ensures that public involvement is of a
sufficient quality to meet the participation
standard, for example. E ven with direct elections,
there is a role for a body to ensure that the public
are involved, particularly in relation to s ervice
change and redesign. That role should continue.
Ian McKee: I have a final short question. If you
think that that is important, would it not be a good
idea to say that the Scottish health council “shall”
be established, rather than that it “may” be
established? Under t he bill, you are leaving it to
HIS to decide whether it is established.
Shona Robi son: I do not think that you should
read anything untoward into that wording in the
bill. It is to do with t he way that legislation is
phrased. There is every intention that the Scottish
health council will continue, albeit with amended
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governance arrangements within HIS. The
Scottish health council is doing a lot of import ant
work around the public involvement standard,
which we want to continue. The word “may” is
merely a word in t he bill; it does not give any
indication of any direction of travel. We are very
committed to having the Scottish health council,
albeit under the new arrangements of the new
body.
The Convener: I do not know that we all agree
that “may” is just a word in t he bill. “May” and
“shall” are big words in legislation. So is an “and”
or an “or” in a list of clauses.
11:00
Dr Simpson: We have t aken evidence from a
number of bodies—including NHS Quality
Improvement Scotland and the Mental Welfare
Commission for Scotland, as well as a written
submission from the Law Society of Scotland —
that expresses considerable discomfort at the
breadth of the ministerial powers in the bill for
creating, altering or even disbanding bodies
without there being further recourse to P arliament.
It has been pointed out that many of the bodies
concerned were set up by primary legislation t hat
was approved by Parliament, but the Government
will now tak e powers that will enable it to do pretty
well what it likes with them. Having been one, I
understand that ministers wish to seek as many
powers as they can in order to be as flexible as
possible
in
addressing
the
changing
circumstances that health and social care services
face, but s ome of us—not only those who have
given evidence—feel a little uncomfortable at the
breadth of the powers that the Government seeks.
Shona Robison: I will try to reassure you on
that point. The order-making powers in part 2 of
the bill provide an alternative parliament ary
procedure that allows ministers to introduce
proposals to improve the ex ercise of public
functions—and for that reason only—without the
need for primary legislation. It is not the case that
ministers would be able to make any changes
without recourse to Parliament, bec ause changes
would be made under the affirmative procedure. In
fact, we are describing it as a super-affirmative
procedure in that it could not be done without full
statutory consultation, parliamentary scrutiny and
approval by affirmative resolution of the
Parliament. That should reassure you t hat
Parliament would have to approve any changes
before they were made.
It is important to explore what the changes might
be, because that might also help to reassure you.
Because of the safeguards and preconditions in
section 12, any changes would have to be
proportionat e to the policy objective, so it would
not be possible to remove the judicial role or
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interfere with the procedural s afeguards that a
body suc h as t he Ment al Welfare Commission
provides.
I will give you a scenario to describe what we
mean when we talk about public functions. We are
in fairly stringent financial circumstanc es that will
continue over the next few years. At some point,
ministers may feel that we should cons ult on and
discuss merging bodies‟ payroll and back room
functions. That may be an important measure to
consider in the near future and it is the kind of
thing that it would surely be good to be able to do
through affirmative procedure rather than having
to introduce primary legislation.
I will give another example. At the moment, the
Mental Welfare Commission and the Mental
Healt h Tribunal for Scotland bot h collect
information on the number of orders that are made
and t he period for which they are made, but they
suggest that only one of them should do so.
Without the power in the bill, primary legislation
would be necessary to enable that. That does not
make any sense to me for a practical measure that
would be subject to parliamentary scrutiny and is
concerned with tidying up and ensuring efficiency.
By giving those examples, I have tried to show
you the thinking on the power. Of course, no such
changes could happen without the Parliament‟s
approval. That is the ultimate safeguard and an
important one.
Dr Simpson: It is extremely helpful to have that
on the record, minister. You gave a clear reply and
good examples.
Does section 12 require that the bodies
themselves be consult ed about a proposed
transfer? I am trying to read it again to find out. As
you said, Parliament will certainly be consult ed.
You may want to come back to us on that.
Shona Robison: We will check that and come
back to you on it.
Dr Simpson: The Law S ociety of Scotland has
expressed conc ern that, notwithstanding the
withdrawal of the Mental Welfare Commission for
Scotland from the process so that there can be
further consultation on precisely how it will slot into
any new arrangements, the commission still
appears in a number of parts of the bill. It has
been suggested that the commission should be
entirely removed until consultations are completed
and new proposals are made.
Shona Robi son: We have just discussed the
power to improve the exercise of public functions
that relates to schedule 3. It would be wrong to
remove the Mental Welfare Commission for
Scotland from that schedule. I have given
members an ex ample of an active discussion that
is under way between the commission and the
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Mental Health Tribunal for Scotland. I think that it
be would be wrong to exclude any public body
from the schedule and hope t hat I have reassured
members about our intention. Of course, changes
could not be made without parliamentary approval,
but it is not intended that the power s hould be
used to alter fundament ally the functions of any of
those public bodies. It is about the ability to look
around the edges, tidy up and make more
efficiencies in public bodies. It is sensible, in the
current climate, to have that ability.
Helen Eadie: I want to follow up Richard
Simpson‟s questions. The Subordinate Legislation
Committee considered these matters yesterday.
The Mental Welfare Commission for Scotland was
considered in our papers, and it was pointed out to
us that we must remember that justice aspects as
well as health aspects need to be taken on board.
Colleagues around the table will bear in mind that
not only health responsibilities are involved, which
is another reas on why it might be inappropriate to
do what Shona Robison suggests.
The Health and Sport Committee is not the lead
committee—the Finance Committee is. The
Subordinate Legislation Committee has not
concluded its report yet, but it will do so in two
weeks. That report might have implications and
might raise issues for the Healt h and Sport
Committee. I am unhappy about t he process,
because we will have t o arrive at views on
matters, but will not be able to vot e at stage 2. We
will be able to move amendments in the Finance
Committee at stage 2, but we will not be able to
vote on proposals. That is certainly a concern from
me.
I see that the convener has a quizzical look.
The Convener: The Parliament ary
allocated the work.

Bureau

Helen Eadie: Huge issues have been raised for
the public, though. A very big bill is going through;
indeed, it is s o big that Michael Clancy of the Law
Society of Scotland, the Lord President of the
Court of S ession and others highlighted that when
they wrot e to us. There are suggestions that our
parliamentary bodies could be abolished, although
they ought not to come under ministerial
responsibility. We hear what the minister is saying,
but we are certainly not happy. Does she want to
respond to what I have said?
Shona Robi son: On the Mental Welfare
Commission for Scotland, I stress again that the
power cannot be us ed to remove any necessary
protection in the existing legislation. The
preconditions in section 12 provide safeguards. I
am talking about the exercise of public functions,
and have given good examples to illustrat e that.
Of course, nothing can happen without the say-so
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of P arliament through its use of the affirmative or
super-affirmative procedure.

instruments under t he affirmative procedure. That
is a matter for us.

The
parliamentary
commissioners
and
ombudsmen are, of course, public bodies, which is
why they were included in schedule 3. That
schedule also includes the Scottish ministers,
which might or might not be reassuring. If
Parliament takes the view that the order -making
powers should not apply t o the parliament ary
commissioners and ombudsmen, John S winney
will consider that matter seriously before stage 2.
We understand that there may be issues, and he
is prepared to listen to what people have to say.
However,
we
must
distinguish
between
parliamentary commissioners and ombudsmen
and other public bodies for which ministers set
budgets. We are in t erritory in which it is import ant
that efficiencies are made where they can be. If
that means considering backroom functions such
as payroll and finance, we should have the powers
to do that, subject to parliament ary scrutiny.

Helen Eadie: The Law Society of Scotland, the
Lord President and many public organis ations
have raised huge disquiet in submissions to this
committee and to the Subordinate Legislation
Committee. That must be borne in mind.

Helen Eadie: The issues about order-making
powers and whether the procedure is affirmative,
super-affirmative or simply negative have huge
significance. When a minister proposes such
changes, committees will not carry out the same
scrutiny as they do with primary legislation. I am
sure that other members also feel disquiet about
the potential for huge issues of principle simply to
go through in an order. As Richard Simpson rightly
pointed out, ministers love to have such powers,
but Parliament has the right to scrutinise their use
on behalf of the public that it represents.
Shona
again—

Robi son: I

reassure

Helen E adie

The Convener: Sorry, but I want to make a
point about the affirmative procedure. Under that
procedure, the committee would take evidence if
an issue was relevant to us.
Helen Eadie: We have not done that very muc h
in the time in which I have been a member of the
committee—once, I think.
The Convener: We can do it, though. We are
perfectly able to do it. It is a matter for committee
members.
Helen Eadie: The only time in the eight years
for which I have been a member of the committee
that we have done that was in relation to
prescription charges. The issue is important,
although it is a matter for Parliament to decide, not
for me. It is a political argument.
The Convener: I want to move on but, to return
to the proc ess, it is always a matter for the
committee to decide when it wants to take
evidence. If anyone has been remiss, it has been
the committee: it is not a matter for witnesses or
Government ministers whether a committee tests

I have ot her questions to which I really need
answers.
The Convener: Make them short, please,
because we want to make progress.
Helen Eadie: The bill is important. If we do our
homework and prepare our questions, we are
entitled to ask them.
The Convener: Indeed—but I want to move on
and let Mary Scanlon in, too.
Helen Eadie: I want to return to the points that
were raised earlier about the independent sector
and ask about points that have been raised with
us about dental services. Dentists are saying t hat
the bill has huge res ourc e implications. The
question that needs to be asked is whet her the
Government plans to amalgamat e the inspections
of dent al premises with HIS. That work is currently
undertaken by NHS boards and NHS Education
for Scotland. There are many issues for dentists,
who are concerned about the proposal to give
authorised persons the powers to enter and
inspect premises at any time, which would result in
disruption to practices and patients. There are also
concerns about what thought has been given to
the definition of the term “aut horised persons”.
What persons would be included for dental
services and would they hold a regulat ory
qualification, which is currently required for officers
in the Scottish Commission for the Regulation of
Care? That was part of the question that Richard
Simpson asked earlier. The Government must
respond to those concerns, which were submitted
to us in evidence from dent al practitioners
throughout Scotland.
Shona Robi son: I have two things to say about
dental services. First, dental services that are
wholly private, of which there are not many, will
come under the ambit of the independent health
care services regulation that we talked about
earlier. There will be a consultation in the spring
on how we will proceed with that. Secondly, the
vast majority of dental services are mixed
practices that are part NHS and part private. The
NHS element is already part of the process of
visits to premis es that NHS boards undertake to
ensure that they comply with the required
standards.
I ask Shane Rankin to comment.
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11:15
Shane Rankin (Scotti sh Government Primary
and Community Care Directorate): The intention
is to ensure through regulation who the authorised
person is.
Shona Robi son: There is no intention to disrupt
dental practitioners‟ practices. However, there is
an intention to ensure that the appropriate
regulations are in place. As I said, the complexity
is that many dental practices are shared, in t hat
they are partly private and partly NHS. The
intention is to consider regulations in the spring for
practices that are wholly private.
Helen Eadie: That is helpful. It ties in wit h
Rhoda Grant‟s earlier point about different
services in her local community. The Royal
College of Nursing and others have raised the
issue of invasive cosmetic procedures that could
be set up by another type of health professional.
Would the bill cover such procedures? Do you
plan to have the bill also cover alternative health
practitioners? Some proc edures might be
regarded as cosmetic—for example, laser
treatments—but others might be considered
alternative health treatments.
Shona Robison: That question illustrat es the
complexity of the situation and is why the
consultation will be around definitions, so that we
can come to conclusions and clarify who will come
within the ambit of the regulations.
The Convener: That is helpful. The committee,
like the public at large, has concerns about the
proliferation of various kinds of treatment. I want to
let Mary Scanlon in now.
Helen Eadie: I have more questions, so can you
come back to me aft erwards?
The Convener: Let us hear whether Mary
Scanlon covers your questions.
Mary Scanlon: We heard information earlier
about new functions for the Scottish Public Sector
Ombudsman. Given that, I have a supplement ary
question on the points that Michael Matheson
raised about Community Care P roviders Scotland,
which said in its submission:
“The bill does not give SCSWIS any
investigate or to respond to … complaints”

pow ers to

about the number of hours of care a week, the
community care assessment or the care
management review. I think that all of us around
the table have people at our surgeries every week
with such complaints. Can you confirm that the
SPSO will consider not only the points that
Michael Matheson raised but the issues t hat
CCPS raised?
Shona Robi son: I think Adam Ingram has
answered that.
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Adam Ingram: I made the point earlier that the
SPSO will have additional strings to his bow in
terms of designing complaints-handling systems. I
therefore hope that Mic hael Matheson‟s points will
be addressed at stage 2 by amendments that we
will lodge.
Mary Scanlon: S o they will be included—that is
helpful. I listened carefully to Richard Simpson‟s
points about section 12, which is entitled
“Preconditions”. I would like clarity on the provision
to remove burdens in section 13, which is a
sweeping power. Section 13(1) states:
“The Scottish Ministers may by order make any provision
which they consider w ould remove or reduce any burden,
or the overall burdens, resulting directly or indirectly for any
person from any legislation.”

I am not a lawyer, but that appears to me to be a
sweeping power. My questions are for both
ministers. What sort of burdens were you thinking
about in that respect? What do you want to do
through the power in section 13 that you cannot do
just now? I note that section 13(2) states that
“„burden‟ means … an administrative inconvenience”—

we can think of a few of them—and
“an obstacle to efficiency, productiv ity or profitability”.

Can I get clarity about what that means?
Shona Robi son: What that means is what I
referred to earlier by way of example: the merger
of pay roll or financ e functions, the collection of
information on orders by bot h the Ment al Welfare
Commission and the Mental Healt h Tribunal for
Scotland and back room functions. Those are the
type of measures that I was talking about.
In terms of the preconditions in s ection 12,
which act as s afeguards, I confirm to Richard
Simpson, who asked about consultation, that if the
Scottish ministers propose to make an order under
the provisions, they must
“consult such organisations as appear to them to be
representative of interests substantially affected by the
proposals”.

That would cover t he affected organisation and
other relevant organisations.
None of that could be done wit hout full statutory
consultation, parliamentary scrutiny and approval
by affirmative resolution. E ven if there were no
motion t o annul, an order would still have to be
approved by Parliament and t he scope of any
inquiry into any aspect of it could be as big as
Parliament wished. That is the type of t hing t hat
we are talking about.
Mary Scanlon: There is tremendous scope for
the sharing of services, not just within the NHS but
between councils. However, I would like it on
record that the phrases “any burden”, “any person”
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and “any legislation” relate only to economies of
scale in relation to shared services.
Shona Robi son: That is laid out in the
preconditions in section 12.
Dr Simpson: It is in section 13(2).
Shona Robi son: Thank you.
The Convener: We have a chorus of help. The
definition of “burden” is in section 13(2).
Mary Scanlon: Let us move on to part 6. Ian
McKee opened up the line of questioning on
scrutiny and user focus. Can you give us some
clarification of how you see the public
involvement ? Sections 92(6) and 93(4) state that
ministers may or must consult any
“person they think fit.”

What does that mean? There are so many bodies
in the health service, I am not sure what would
make ministers think one “fit ”.
Shona Robi son: I think that it is just a legal
term that covers the organisations that have a
bearing on and a relevanc e to the issue. It is just a
legal expression.
The point about user focus is an important one.
There will be a user focus duty to encourage the
bodies to be proactive, innovative and accountable
in engaging with users. They will also have to be
transparent about the outcomes of their efforts. A
lot of work has been done by the existing
organisations, over the years, to improve t he way
in which they involve users and carers —carers are
also covered by the duty. We want them to build
on that good work and good practice to ensure
that users are involved at all levels.
The care commission has a really good practice
of involving service us ers not just in the decision
making around the t able but in the inspections.
Users go out and buddy the inspectors so t hat
they get user feedback about what they see on the
front line. There is some really good practice on
many different levels, and I am keen for us to build
on that in the new bodies.
Mary Scanlon: My final question is one that I
raised last week, regarding NHS QIS‟s written
submission. If the regulation of independent health
care is to be extended beyond the existing
arrangements, it is essential that provision is made
for full cost recovery. What do you ex pect in t hat
regard?
Shona Robi son: The same principle would
apply to a fee-charging regime, in that we would
expect the costs to the sector to be covered by the
fees.
Clearly, in terms of the independent healt h care
sector, the issue would be part of the consultation
next spring. However, the principle will remain the

2226

same as it is for fee levels under the care
commission, which is that they should move
towards full cost recovery, albeit with the
recognition that that might take a lot longer than
was envisaged when the legislation was first
enacted. We have been responsive to conc erns in
the current economic climate. We could have
made t he fees higher than they are for the care
home sector, for example, but we have chosen not
to do that. The principle of full cost recovery is the
right one, and it will apply to the independent
health sector as well, but we will have to discuss
the timeframe for getting there.
The Convener: On that point, in evidence to us,
Community Care P roviders Scotland said that the
funding for the care commission should be re examined and perhaps scrapped because it would
cut out transaction costs that are charged for at
various stages. It also said that SCSWIS should
be centrally funded.
I appreciate t hat we are talking about int egration
and making a better service and not just about
saving money, but it would be good if we could
save money by avoiding duplication and bits of
paper flying around unnecessarily. Why are you
not considering doing what Community Care
Providers Scotland suggests?
Shona Robi son: I hear t he argument, but I
suppose that the counter-argument is that,
because the transaction is bet ween the local
authority and the c are provider, there is some
transparency about the fee. If we were going to
fund the body in its entirety from the centre, there
would be a £13 million funding gap. If you are
asking why we do not take the fees directly rather
than through the local authority, the counter argument is that, if the local authority collects the
fees, there is a transparency about the fees in the
relationship bet ween the local authority and the
care provider.
I do not deny that there is a debate to be had
about that. An important point is that, particularly
in the current
financial climate, central
Government cannot cover the c ost of t he fees as
there would be a £13 million gap that we are not in
a position to fill. Also, I do not think that we want to
provide funds centrally; it is right and proper that
fees are charged for the regulation and inspection
regime.
Helen Eadie: A number of witnesses who
submitted evidence to the c ommittee cited t he fact
that, although they had been involved in
discussions with the Scottish Government, those
discussions were not about whether the proposed
bodies were needed or suitable. That is a matter
of some concern.
Among those who responded in that way were
some fairly big players such as the RCN, the
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Association of Directors of Social Work, and South
Lanarkshire Council. They all felt that there should
be a move t owards one body. There is a big
debate to be had about whet her we should have a
NDPB that is independent of Government or
whet her it should simply be a Government agency.
That is clearly a matter of concern.
At the moment, we will have SCSWIS and HIS,
one of which will be an independent body and one
of which will not. When I was a councillor back in
the mid-90s, local government reform had a huge
impact on staff morale ac ross the sector. If you are
going to reorganise and reform, might it not be as
well to take the big hit all at once and do the big
move to one public body rather than have the
confusion of two bodies?
11:30
Shona Robi son: Although HIS will be
established under healt h legislation, it will be
independent. With regard to discussions about the
proposed bodies, I return to my earlier answer.
The Crerar review was an extensive piece of work
that gave organisations the opportunity to feed into
the process, and t here is now an extensive
parliamentary process in which bodies can give
their views on the detail of the proposals.
The committee may recollect that, during the
parliamentary
debate
on
the
Crerar
recommendations, the proposal for one body was
roundly rejected—well, that might be t oo strong a
phrase, but the vast majority of members who
spoke in t he debate, including members of Helen
Eadie‟s party, raised the concern that moving to
one body was a step too far. They t ook the view
that it would be more appropriat e to proceed with
two bodies at present. There is a debate to be had
about whether we need one body or two, but that
was the prevailing view of many—including the
Scottish Government—at the time.
Involvement in change is undoubt edly difficult for
people when the change concerns such an
extensive redesign of bodies and servic es. People
will be anxious, and it is our job to reassure them,
particularly in relation t o some of the practical
elements in the bill. The Transfer of Undert akings
(Protection of Employment) Regulations ensure
that people‟s terms and conditions are protected,
and the Government has a policy of no
compulsory redundancies.
I pay credit to the organisations for the
leadership that they have shown—that is
important, and they have worked hard to keep
their staff informed and up to date with what is
happening.
The Convener: I have a question that has not
so far been raised. The clerk‟s paper for t oday‟s
meeting states:
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“NHS QIS highlighted the fact that HIS w ill face a
challenge in getting to grips w ith the regulation and scrutiny
function of its role as not all parts of the Regulation of Care
(Scotland) Act 2001 … have yet been brought into force …
As a result, it w ill be important that all parts of the ROC Act
are in force before the creation of HIS.”

Will you comment on that?
Shona Robi son: We are consulting next spring,
and we will then need to draw up a timetable for
the implementation of the Regulation of Care
(Scotland) Act 2001. Adjustments will need to be
made through regulation, as the act covers—as
members might rec all from our discussion—only
services that involve a general medical practitioner
or a general dental practitioner. The other
examples that we discussed, such as cosmetic
functions, would also need to be adjusted through
regulation. We will work on the timetable for that
implementation, but I am not sure whether it will
be feasible before HIS is up and running. We will
consult and consider what can be achieved in a
reasonable timeframe, and we will act as quickly
as we can.
The Convener: I thank everybody, even thos e
who have play ed a silent but very supportive role.
We will move on to the next item on the agenda.
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM ASSOCIATION OF DEER MANAGEMENT GROUPS
The Association of Deer Management Groups (ADMG) is the representative
body for those who manage Scotland’s wild deer. ADMG understands the
Scottish Government’s objective to ‘help simplify and update the landscape of
Scottish public bodies to deliver more effective, coordinated Government that
can better achieve its core functions for the benefit of the people of Scotland.’
ADMG has voiced concerns about the prospect of a merger of the Deer
Commission for Scotland with Scottish Natural Heritage.
While ADMG agrees with the principal that streamlining of public bodies can in
some cases improve efficiencies and diminish costs, we have contended
throughout on behalf of the majority of our members that we would support
the merger if certain steps were taken.
DCS/SNH merger
While it may seem disproportionate for one species sector, Scotland’s deer, to
have a dedicated agency, the nuances of deer management have
undoubtedly benefited from this approach, from the skill base and
understanding that has developed within DCS (and formerly the Red Deer
Commission), and from a structure with a Board of Commissioners drawing on
all aspects of Scotland’s wild deer industry.
Our main concerns therefore in connection with the merger are threefold:
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•

SNH's record of delivery is not good, whereas DCS has in the main
been supported by the industry and has a much better record of
delivery.
In addition, the merger of two very different sized
organisations does not bode well for the smaller one, particularly when
there is a large reservoir of expertise in that organisation (DCS). We
would not want to see that expertise lost. Post merger, should it go
ahead, SNH will require a campaign to win 'hearts and minds' as well
as fulfilling the day to day functions that the Commission had formerly
undertaken

•

We do not agree with the timing of the merger.
There is,
understandably, considerable concern among our membership that
both the merger and what is in effect a re-writing of the Deer (Scotland)
Act are going forward at the same time. In our view it would have been
better from an industry perspective if these actions had been planned
to occur in sequence rather than in tandem, so that the process of
merger could have settled down.

•

Should the merger proceed, and we assume it will, we would urge that
DCS staff are retained as a cohesive unit. We do not believe that this
dedicated skill base developed by DCS can be replicated easily by
other SNH staff. The disbanding of the DCS Board also removes a
valuable bridge and knowledge base between Government and
industry. This makes it all the more crucial that the relationships and
trust developed both at director level and in the field are not unwittingly
eroded.

We are aware that steps are being taken within the proposed merged body
(still to be called SNH) to ensure that our concerns are addressed, including
ensuring that staff (DCS) are retained in a cohesive unit; appointing area
advisers with deer experience; setting up a time limited advisory panel on
deer matters; and recruiting board members at the next round with relevant
deer experience.
ACSSSI/SNH merger
As ACSSSI is a body appointed by Ministers to advise its own advisor, SNH,
we see no major issues with the transfer of functions from ACSSSI to SNH.

Association of Deer Management Groups
11 August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITEE
PUBLIC SERVICES REFORM (SCOTLAND) BILL
SUBMISSION FROM I & H BROWN LTD, KINGIE ESTATE (MEMBER,
KNOYDART DEER MANAGEMENT GROUP)
We are writing to you as owners of Kingie Estate and as a member of the
Knoydart Deer Management group to highlight the concerns raised by our
members on the proposed merger of SNH and DCS. SNH’s focus is single
objective and directed towards conservation issues. DCS has responsibility for
deer welfare and for coordination of deer management over areas of land with
a much wider land use, recreation, stalking, venison production and
conservation. The DCS’s role in ensuring a proper balance of emphasis
between these various (sometimes conflicting) elements is crucial, and if its
responsibilities are simply passed to SNH, who is to take on responsibility for
welfare issues or the interests of the deer themselves, or deer management
more widely, as a legitimate form of land use? Greater recognition should be
given to the significant contribution that deer stalking makes to the Scottish
economy.
At a Deer Management level DCS always take a proactive role at meetings
and provide solid advice and guidance. SNH representatives tend to be less
confident in their interpretation of policies and procedures We are worried that
the valuable skills and knowledge DCS staff have gained over the years will
also be lost.
I would urge you to ensure significant recognition is given to DCS’s role to
date and for them to remain autonomous with SNH.
Linda Campbell, Chair
Glenelg Deer Management Group which includes Corrielair Estate and
Knoydart Deer Management Group which includes Kingie Estate.
Finance Director, I&H Brown ltd
19 August 2009
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RURAL AFFAIRS AND ENVIRONMENT GROUP
PUBLIC SERVICES REFORM (SCOTLAND) BILL
SUBMISSION FROM IAN BROWN AND SONS, CORRIELAIR ESTATE
(MEMBER, GLENELG DEER MANAGEMENT GROUP)
We are writing to you as owners of Corrielair Estate and as members of the
Glenelg Deer management Group to highlight our concerns regarding the
proposed merger of SNH and DCS. SNH’s focus is single objective and
directed towards conservation issues. DCS has responsibility for deer welfare
and for coordination of deer management over areas of land with a much
wider land use, recreation, stalking, venison production and conservation. The
DCS’s role in ensuring a proper balance of emphasis between these various
(sometimes conflicting) elements is crucial, and if its responsibilities are
simply passed to SNH, who is to take on responsibility for welfare issues or
the interests of the deer themselves, or deer management more widely, as a
legitimate form of land use? Greater recognition should be given to the
significant contribution that deer stalking makes to the Scottish economy.
At a Deer Management level DCS always take a proactive role at meetings
and provide solid advice and guidance. SNH representatives tend to be less
confident in their interpretation of policies and procedures We are worried that
the valuable skills and knowledge DCS staff have gained over the years will
also be lost.
I would urge you to ensure significant recognition is given to DCS’s role to
date and for them to remain autonomous with SNH.
Linda Campbell, Chair
Glenelg Deer Management Group which includes Corrielair Estate and
Knoydart Deer Management Group which includes Kingie Estate.
Finance Director, Ian Brown and Sons Ltd
19 August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM CONFOR
Introduction
ConFor welcomes the opportunity on behalf of its membership to submit its
views on Sections 1 & 2 of the Public Services Reform Bill, to your
Committee.
ConFor is a members’ organisation, funded by and accountable to businesses
in the forest industries. Our aim is to promote the market for wood, forest
products and forest services, and to help improve the industry’s
competitiveness. ConFor’s remit covers all parts of the industry supply chain,
from nurseries through to woodland owners, timber growers, contractors,
harvesters, sawmills and other processors. ConFor provides the industry with
a strong voice in the market place and in all levels of government international, UK and at Holyrood.
Our members own and/or manage the majority of woodlands in the non state
sector, and are therefore responsible for the management of a significant
proportion of both Scotland’s deer populations, and its Sites of Special
Scientific Interest. In so doing they are in regular contact with the Deer
Commission for Scotland (DCS) and have a vested interest in the work of the
Advisory Committee on sites of special scientific interest (ACSSSI). The Bill’s
proposals to transfer the functions of both of these bodies to Scottish National
Heritage (SNH) is therefore of considerable interest to our members.
You have asked for views on:
• whether you consider the transfer of functions will contribute to the
overarching aim of the Bill to “simplify and improve the landscape of
Scottish public bodies to enable the Scottish Government to deliver its
core functions more effectively”;
• whether you consider there may be negative implications for service
delivery with the transfer of functions of either body.
Section 1 – transfer of DCS functions to SNH
The majority of our members do not feel this should happen. They value the
structure of, and the core of expertise that exists in DCS, and believe that the
ultimate policy objectives of Scottish Government (SG) will not be achieved
by this transfer of functions, because:
•
•
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deer management is a highly specialised field requiring a distinct
authoritative body to lead its industry
“simplification” will not be achieved for the people of Scotland, and
especially for those involved with day to day deer management, by the
hiding of the ‘authority’ in a much larger organisation

•
•
•

far from ‘streamlining decision making and improving transparency’, the
opposite is likely to occur
SNH staff do not possess “similar skills, expertise and processes” as DCS
deer matters would be in danger of being marginalised in the larger
agency.

ConFor believes that these sentiments have been made known to SG
repeatedly during the last year or so, by most of the relevant and affected
rural stakeholders. We have supported the principles behind the SEARS
movement for public agencies to co-habit and share back office staff in the
interests of economic and business efficiency, and thus would naturally
encourage the same with DCS. However we believe that going this further
major step of transfer of functions, would neither serve the best interests of
the deer population, nor its professional managers, nor the people of
Scotland.
However, if this transfer of functions is to proceed, despite the contrary
representations made by those most affected, then ConFor endorses all the
comments made to you by the Scottish Rural Property & Business Association
(SRPBA), notably:
•

•

•
•

•

The timing of the proposed ‘merger’ is not favourable because SG is also
consulting on the draft Wildlife and Natural Environment Bill. To be
essentially re-writing the Deer (Scotland) Act 1996 and merging DCS with
SNH at the same time is not an ideal situation. These actions should
occur in sequence rather than in tandem.
The changes must occur in a fashion that does not have a detrimental
impact on the wild deer management industry. Deer management has
benefited from the skills base and understanding that has developed within
DCS and from a structure with a Board of Commissioners drawing on all
aspects of Scotland’s wild deer management industry.
The wealth of expertise currently offered by DCS must not be diluted after
the merger takes place. The core DCS staff should be retained as a
cohesive unit within SNH after the merger takes place.
The disbanding of the DCS Board removes a valuable bridge and
knowledge base between the Scottish Government and industry. It is
essential that the relationships and trust developed both at director level
and in the field are not eroded. The informed capability that was present
within the DCS Board through members who had practical deer
management experience should be redeployed in an advisory level within
SNH, perhaps in the form of an expert sub Board to advise the main SNH
Board.
SNH should appoint area advisors with deer management experience and
also new board members at the next round with relevant deer
management and wider land management experience.
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Section 2 – transfer of ACSSSI functions to SNH
ConFor members do not agree with this proposal, and again support the
comments made to you by SRPBA, notably:
•
•

Concerns regarding the removal of an independent review mechanism
which plays a critical role in assessing challenges to SSSI notification
SG’s assumption that the transfer of functions is not expected to have any
negative effect. Recourse to the Scottish Public Services Ombudsman will
not afford the same robust consideration of the scientific justification for
SSSI designation compared to that currently undertaken by the ACSSSI.

ConFor
August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM THE DEER COMMISSION FOR SCOTLAND
Introduction
This paper is the Deer Commission for Scotland’s (DCS) response to the
Committee’s call for evidence on the rationale for the transfer of DCS’
functions to Scottish Natural Heritage (SNH). Following background sections
on deer management in Scotland and the role of DCS, this response focuses
on the two issues flagged by the Committee:
•

whether you consider the transfer of functions will contribute to the
overarching aim of the Bill to “simplify and improve the landscape of
Scottish public bodies to enable the Scottish Government to deliver its
core functions more effectively”; and

•

whether you consider there may be negative implications for service
delivery with the transfer of functions of either body.

Background to the Deer Management in Scotland
Wild deer contribute significantly to the Scottish economy, particularly in more
peripheral and fragile rural areas. According to research in 2006 the
management of wild deer for sporting purposes in Scotland supports the
equivalent of 2,520 full-time jobs and contributes £105m annually to the
economy.
Deer species play a significant role across large tracts of Scotland and the
area in which they are present is increasing. While red deer densities have
not changed much in the last 10 years, due in part to the work of DCS, their
geographical range has increased. Roe deer numbers are increasing as a
result of the creation of more woodland.
Wild deer are an important part of Scotland’s culture and image at home and
abroad, and contribute strongly to Scotland’s tourism product through
ecotourism, as well as being part of the ‘wild Scotland experience’. The
economic impacts described above do not include a measure of these positive
benefits of deer.
Deer also provide a healthy lean meat, venison, which needs to be provided in
a hygienic manner and without compromising the welfare of deer.
In addition to the positive benefits outlined above, there are negative impacts
of too many deer in some places on the natural heritage and also on
agriculture and forestry with economic implications. Deer also pose a risk to
human health through road traffic accidents and diseases.
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Under Scots law deer are not owned by anyone. The costs of their
management are borne by the owners and occupiers of land with hunting
rights, so the protection of public interests (e.g. deer welfare and their
environmental impacts) has to be negotiated with these land owners and
occupiers.
The deer sector is unusual among the land use sectors in Scotland in that it
has not received extensive public subsidy as the agricultural or forestry
sectors have. The sector is, therefore, characterised by a culture of
independent thought and action. Moreover, deer are only a relatively small
part of the income of many rural land businesses, but their management
involves high costs.
The private deer sector delivers the major part of the annual cull of deer
(c.100,000) and hence delivers public benefit at little cost to government.
Within the public sector, Forest Enterprise is the most important deer
manager.
Background to the Deer Commission for Scotland
DCS is a statutory public body charged with furthering the conservation,
control and sustainable management of wild deer in Scotland. To achieve
this, DCS works closely with deer managers, local communities and other
Government and voluntary bodies, offering advice, generating solutions to
problems, stimulating best practice and gathering evidence to underpin good
management decisions. These roles are supported by the regulatory tools set
out in the Deer (Scotland) Act 1996.
Prior to the establishment of DCS in 1996, a Red Deer Commission had
existed under the Deer (Scotland) Act 1959.
DCS does not have grant-giving powers and instead works closely with other
Government bodies where financial incentives are required.
DCS currently has a Board of 9 Commissioners, employs 28 staff based in
Stirling and Inverness, and has an annual budget of £1.8m.
DCS’ consideration of the Proposed Merger
Following the First Minister’s announcement of the proposed merger in
January 2008, representatives of the DCS Board met with the Minister for
Environment in March 2008. DCS noted their support for the principle of
change in the delivery of policy and in the structure of rural agencies through
closer integration of the work of these agencies to more effectively deliver the
outcomes desired by the Scottish Government.
However DCS drew the Minister’s attention to our concerns over the timing of
the merger and the need to consider changes to the legislation on deer to
ensure that sustainable deer management is delivered in the future. These
proposed changes would empower local community-based deer management


1478

and aim to safeguard deer welfare. The Minister encouraged DCS to develop
proposals for changes to the deer legislation.
DCS also drew the Minister’s attention to our reservations about the loss of
the role, composition, status and expertise of the DCS Board in ensuring that
partnership working with stakeholders was successful in delivering
sustainable deer management. Board members of DCS spend about half of
their time commitment in this process and this would not be replicated by the
SNH Board. This loss would be associated with only small cost savings.
Following a brief consultation, mainly with stakeholder organisations,on the
proposed merger by Scottish Government in March 2008, the Minister for
Environment announced his wish to proceed with the merger, with April 2010
as a target date. He gave clear instructions to SNH and DCS that he
expected the merger to deliver improved deer management and overall
service delivery, and improved policy integration; empathetic ways of working,
currently delivered by DCS; and efficiency savings.
To meet these expectations, the DCS Board identified 13 objectives to work
towards during the merger process:
1. Maintain delivery of objectives and achievement of targets within DCS
Corporate Plan for 2008-11.
2. Maintain and promote DCS’ close collaborative style of working with
stakeholders, and encourage the development of this approach more
widely in the merged organisation.
3. Ensure mechanisms are in place for those involved in the deer sector
at all levels to understand and contribute to the development of public
deer policy and actions, and for the merged body to draw on expertise
within the deer sector.
4. Review existing deer-related legislation and recommend to the Scottish
Government changes to support improvements in wild deer
management in Scotland and the achievement of the Scottish
Government’s vision for wild deer.
5. Integrate the public policy objectives in wild deer management more
closely with those in the management of Scotland’s other natural
resources.
6. Help SNH to improve their understanding of the wild deer resource,
and the challenges and opportunities of its management.
7. Maintain an active involvement in the SEARs project and transfer
experiences between SEARs and the merger.
8. Maintain and continually develop DCS staff expertise on all aspects of
science supported by research, policy and practice, and transfer this
into the merged body.
9. Ensure that DCS staff are treated fairly during the merger process.
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10. Ensure that DCS Board members and staff are actively involved in
shaping the merger and kept informed of progress.
11. Play an active and constructive role in the merger Programme Board
and workstreams.
12. Keep the wider deer sector informed of progress and put in place
mechanisms to enable it to influence the process of the merger.
13. Make available DCS time and resources to make the merger
successful.
In the summer of 2008, DCS, SNH and Scottish Governrment officials set up
a joint Programme to prepare the way for the merger, subject to its approval
by the Scottish Parliament. This Programme seeks to realise the benefits that
the Minister set for the merger whilst seeking to mitigate the risks, including
those identified above by DCS.
At the same time, DCS continued to prepare proposals for changes to the
deer legislation. DCS presented these to the Minister for Environment in
January 2009, and they were subsequently included in the consultation
document on the proposed Wildlife and Natural Environment Bill. Ministers
are due to consider responses to this consultation during the autumn of 2009
with a view to introducing a Bill to the Scottish Parliament in 2010.
Do you consider that the transfer of functions will contribute to the
overarching aim of the Bill to “simplify and improve the landscape of
Scottish public bodies to enable the Scottish Government to deliver its
core functions more effectively”?
The merger of DCS and SNH will simplify the landscape of Scottish public
bodies by reducing the number.
It is much harder to judge whether this merger will improve the landscape of
Scottish public bodies to enable the Scottish Government to deliver its core
functions more effectively.
In recent years, DCS and SNH have worked closely together with Forestry
Commission Scotland and the Scottish Government’s Rural Payments and
Inspections Directorate, particularly on bringing features on designated sites
into favourable condition and in agreeing, with these bodies, a National
Approach to Wild Deer. Both DCS and SNH have brought their particular
strengths to this joint working – SNH as an advisor on natural heritage
matters; DCS as an expert on deer with good working relationships with land
managers.
The merger will improve the delivery of the Scottish Government’s core
functions if these strengths can be combined in the merger organisation.
Further benefits could be realised if these strengths could then be extended to
other areas of wildlife and land use management.
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Do you consider there may be negative implications for service delivery
with the transfer of functions of either body?
DCS currently provides a range of services from statutory licencing and
regulation of collaborative deer management, to advisory and promotional
activities in the deer sector to improve skills and knowledge, increase
economic activity, and reduce the risk to public health and safety.
The merged organisation will have the legal powers to continue delivering all
of the current services that DCS provides. There is a risk that service delivery
will be damaged through this merger, for example by the potential loss of DCS
staff expertise; the loss of the range of knowledge, views and expertise
brought in through the DCS Board; and through the lose of trust and support
from stakeholders. It is perceived by many sporting estate owners, their
managers and staff that SNH is primarily a conservation agency not a
resource management agency. The current programme to prepare for the
merger has identified these risks and seeks to mitigate them.
Conclusion
When Ministers announced their intention to merge DCS and SNH, DCS was
concerned at the timing of the proposals, considering that changes were
required to deer legislation to ensure that sustainable deer management is
delivered in the future. These concerns are currently being addressed in the
proposed Wildlife and Natural Environment Bill.
DCS also had a number of more practical concerns about how the merger
would impact on customer services, DCS staff, the delivery of public interest
in relation to deer, and relations with stakeholders. These concerns remain
but DCS is seeking to actively address them through the merger Programme
outlined above.
Deer Commission Scotland
11 August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICES REFORM (SCOTLAND) BILL
SUBMISSION FROM GLENELG DEER MANAGEMENT GROUP
I am writing to you on behalf of the Glenelg Deer Management Group, to
highlight the concerns raised by our members on the proposed merger of
SNH and DCS. SNH’s focus is single objective and directed towards
conservation issues. DCS has responsibility for deer welfare and for
coordination of deer management over areas of land with a much wider land
use, recreation, stalking, venison production and conservation. The DCS’s
role in ensuring a proper balance of emphasis between these various
(sometimes conflicting) elements is crucial, and if its responsibilities are
simply passed to SNH, who is to take on responsibility for welfare issues or
the interests of the deer themselves, or deer management more widely, as a
legitimate form of land use? Greater recognition should be given to the
significant contribution that deer stalking makes to the Scottish economy.
At a Deer Management level DCS always take a proactive role at meetings
and provide solid advice and guidance. SNH representatives tend to be less
confident in their interpretation of policies and procedures We are worried that
the valuable skills and knowledge DCS staff have gained over the years will
also be lost.
I would urge you to ensure significant recognition is given to DCS’s role to
date and for them to remain autonomous with SNH.
Linda Campbell, Chair
Glenelg Deer Management Group which includes Corrielair Estate and
Knoydart Deer Management Group which includes Kingie Estate.
Finance Director, I&H Brown ltd
19 August 2009
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RURAL AFFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICES REFORM (SCOTLAND) BILL
SUBMISSION FROM KNOYDART DEER MANAGEMENT GROUP
I am writing to you on behalf of the Knoydart Deer Management Group to
highlight the concerns raised by our members on the proposed merger of
SNH and DCS. SNH’s focus is single objective and directed towards
conservation issues. DCS has responsibility for deer welfare and for
coordination of deer management over areas of land with a much wider land
use, recreation, stalking, venison production and conservation. The DCS’s
role in ensuring a proper balance of emphasis between these various
(sometimes conflicting) elements is crucial, and if its responsibilities are
simply passed to SNH, who is to take on responsibility for welfare issues or
the interests of the deer themselves, or deer management more widely, as a
legitimate form of land use? Greater recognition should be given to the
significant contribution that deer stalking makes to the Scottish economy.
At a Deer Management level DCS always take a proactive role at meetings
and provide solid advice and guidance. SNH representatives tend to be less
confident in their interpretation of policies and procedures We are worried that
the valuable skills and knowledge DCS staff have gained over the years will
also be lost.
I would urge you to ensure significant recognition is given to DCS’s role to
date and for them to remain autonomous with SNH.
Linda Campbell, Chair
Glenelg Deer Management Group which includes Corrielair Estate and
Knoydart Deer Management Group which includes Kingie Estate.
Finance Director, I&H Brown ltd
19 August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM NATIONAL TRUST FOR SCOTLAND
Introduction
This submission by the National Trust for Scotland (The Trust) follows the call
for written evidence from the Clerk of the Education, Lifelong Learning and
Culture Committee sent to the Trust’s Chairman on 25 June 2009 and covers
areas of the above Bill on which we wish to comment. This evidence will be
submitted to the other Bill scrutiny committees of Finance, Health & Sport and
Rural Affairs & Environment.
Evidence
PART 1 SIMPLIFICATION OF PUBLIC BODIES (Bill section references)
Transfer of Function
1. Transfer to Scottish Natural Heritage the functions of the Deer Commission
Scotland
The Trust made its views known through Scottish Environment LINK in its
letter of 12 February 2008 and asked for continuity of the best attributes of
DCS and the work of its staff - which we understand has by and large been
the case. 1
Dissolution of Bodies
6. Dissolution of Historic Environment Advisory Council for Scotland (HEACS)
Following the Scottish Government announcement on the dissolution of
HEACS in January 2008 the Trust voiced its concerns in a press release on
the subject.
“With no HEACS to deliver such long-term and wide-ranging thinking and
advice direct to Scottish Ministers in the future, the wealth of riches that
makes up Scotland’s historic environment may now remain less accessible,
less well understood or appreciated and less invested in than it should be. So
how will such important independent work and thinking now be done?” 2
The Trust still does not believe that adequate justification has been offered for
its abolition and perceives shortcomings in the reasons given for this course of
action and in the way the process was managed. We consider the two most
crucial aspects to the work of HEACS were its abilities to undertake nonpartisan long term strategic analysis and the ability to give robust independent
advice to Ministers.
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1

http://www.scotlink.org/pdf/LINKDeerTFResponse-MergerDCSSNHConsultationFeb08.pdf

2

NTS Press Release 31/01/08 http://www.nts.org.uk/News/Archive/2008/#

The memorandum to the Bill expresses the view that Historic Scotland will
offer independent advice. As an agency working to Government and
Government Ministers with manifesto commitments to address, we question
the extent to which the breadth of thinking and independence or impartiality of
advice can genuinely be realised. Whilst Historic Scotland has received
additional resources, HEACS provided a focus for expertise and new
audiences in ways which may not be open to agencies of government. In May
2009 the Chief Executive of Historic Scotland paid considerable tribute to
HEACS at its final conference.
The key driver cited by the Scottish Government for dissolution is the
‘perceived duplication with Historic Scotland’ (Policy Memorandum para 57,
p.12) 3 . Circumstances would now appear to be changing.
At the final
HEACS conference the Minister recognised that there may be gaps to be filled
and that Historic Scotland should work with the historic environment sector to
identify the work and functions required, the ways they may be realised and
level of funding that would be necessary. This will also have implications for
the Financial Assumptions as set out in the Financial Memorandum in the
Explanatory Notes, Table 1, and elsewhere 4 . This currently indicates zero
costs between 2008 and 2014 and significant savings of £210500 p.a. from
2010 onwards. The Trust welcomes this investigation into how the sector
might be supported and recognises that the savings might then be less than
predicted.
Whilst acknowledging the retrospective nature of this consideration, there is
concern about the manner in which the decision to abolish HEACS has come
about especially in relation to that employed by the Government for the Deer
Commission Scotland (DCS). For DCS the intention to merge it with Scottish
Natural Heritage, a more logical move than the abolition of HEACS in the view
of the Trust, was flagged up in advance and accompanied by a 12 week
consultation period.
Yet in the consideration of the future of HEACS no
consultation period was offered and thus no opportunity was afforded at the
time to address the much more serious concerns of the sector. The Trust
acknowledges these are now under consideration and would wish to see that
Scotland’s historic environment sector receives an equal, if not greater, level
of resources as that made available to HEACS.
PART 3 CREATIVE SCOTLAND
28 Advisory and Other Functions – Dealing in Cultural Objects
The Trust previously responded to the Scottish Government’s consultation on
the Draft Culture Scotland Bill in March 2007. One of the key points made in
our response was the strong support given to the proposed legislation to
introduce an offence of dealing in tainted cultural objects to cover Scotland.
The Trust was concerned that the successor to that Bill, the Creative Scotland
Bill, did not address this issue, particularly as it is not clear when another
3

http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-pm.pdf

4

http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26s3-introd-en.pdf
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opportunity to resolve the current anomaly will arise. At the end of stage one
of the Creative Scotland Bill, the Education, Lifelong Learning and Culture
Committee raised this point in their final report (Stage 1 Report, SP paper
105, 2nd June 2008, paras 15 and 16) 5 and asked the Scottish Government to
respond to it. We are not aware that this has ever happened.
The issue of tainted objects is not addressed by this Bill and the Trust is still of
the view that the current situation whereby Scotland is the only part of the UK
not covered by the Dealing in Cultural Objects (Offences) Act 2003 must be
addressed urgently.
PART 7 MISCELLANEOUS AND GENERAL
99 Charity trustee’s indemnity insurance
The Trust is supportive of the proposals to permit charities to offer protection
by paying for indemnity insurance on behalf of their trustees
National Trust for Scotland
3 August 2009

5
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http://www.scottish.parliament.uk/s3/committees/ellc/reports-08/edr08-03-01.htm

RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM RSPB SCOTLAND
RSPB Scotland
RSPB Scotland welcomes the opportunity to submit its views to the Rural
Affairs and Environment Committee on the Public Services Reform (Scotland)
Bill. We wish to comment on parts 1 and 2 of the Bill, and support the
proposed transfer of functions of the Deer Commission for Scotland (DCS) to
Scottish Natural Heritage (SNH) and transfer of functions from the Advisory
Committee on Sites of Special Scientific Interest (ACSSSI) to SNH. We are
happy to provide oral evidence to the Committee if requested.
Proposed merger of Scottish Natural Heritage and the Deer Commission
for Scotland
Wild deer are an important part of Scotland's native biodiversity. The recent
Scottish Government Strategy for deer Scotland's Wild Deer: A National
Approach puts sustainable deer management at the heart of the work
programme for the next 5 years and beyond. We support the principle of
sustainable deer management, including improved management of
designated sites for nature conservation (SSSIs/SACs/SPAs), where deer are
identified as causing unfavourable condition of the features of such sites by
heavy browsing. High levels of browsing may also be identified in areas that
are important for threatened species but are not protected areas (for example,
capercaillie, where blaeberry cover can be damaged by high deer numbers).
The Deer Strategy acknowledges this "wider countryside" issue and proposes
a work plan to address this matter.
For some time, deer management in Scotland has been conducted through a
joint working process between DCS, SNH and Forestry Commission Scotland
(FCS). It is vital that this collaborative work, particularly to help meet the
Scottish Government targets for the favourable condition of designated sites
and other important biodiversity interests, is maintained and enhanced as part
of the merger between DCS and SNH. This will help us meet our international
conservation obligations.
Given that red deer are a native wild mammal and part of Scotland's natural
heritage, we see some logic in the merger between SNH and DCS. Whilst
wild deer are a quarry species and an economic resource, they should be
managed within the broader context of enhancing Scotland's natural heritage
in the national interest. A number of DCS staff, including Deer Officers, are
actively engaged with the practical side of sustainable deer management. We
believe that such skills could integrate well with SNH and influence effective
delivery of other land management and species management programmes
within a merged organisation.
We do not see the need for a separate board within SNH to deal with deer
management issues, however it would seem appropriate that future
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appointments to the SNH Main Board do reflect experience of sustainable
deer management as part of the package of skills.
Proposed abolition of the Advisory Committee on Sites of Special
Scientific Interest
The assessment of the Advisory Committee on Sites of Special Scientific
Interest (ACSSSI) in paragraphs 35 to 27 of the Policy Memorandum is
appropriate. Since its establishment in 1992, ACSSSI considered on average
four cases per year, but this work rate has tailed off substantially since 2000,
in line with the rate of notification and re-notification of SSSIs under the
legislation then in force (the Wildlife & Countryside Act 1981), which saw the
notification/re-notification of 1,400 sites over a period of roughly 20 years.
ACSSSI supported SNH’s case in around half of cases. In the remaining half,
SNH took ACSSSI’s advice on three out of four occasions, but rejected it in
the remaining quarter of cases.
Since the coming into force of the Nature Conservation (Scotland) Act 2004,
only a handful of new SSSIs have been notified by SNH. Thus, the potential
for ACSSSI involvement has been substantially reduced and it is probably
appropriate for ACSSSI’s role to be taken on by an SNH committee with
suitable terms of reference.
Section 2(3)(a) of the bill as drafted requires SNH to: “establish a committee
on sites of special scientific interest for the purpose of section 21(8) of the
Nature Conservation (Scotland) Act 2004.” It is our understanding that SNH
intend that the former functions of ACSSSI should be carried out by SNH’s
Protected Areas Committee, which also has functions relating to European
Wildlife Sites and not only to Sites of Special Scientific Interest (SSSIs). This
seems to us to be a sensible proposal: accordingly, the Bill should be drafted
in such a way as to enable SNH to carry it out, without being required to
establish a new and separate committee. Moreover, the other legislation
relating to SSSIs should not be amended in any other way in the course of
these changes to the ACSSSI.
RSPB Scotland
3 August 2009
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Council for Voluntary Organisations
About SCVO
The Scottish Council for Voluntary Organisations is the national body representing
the interests of the voluntary sector in Scotland. It does so through its policy
committee which is elected from its membership of around 1300 Scottish voluntary
organisations. SCVO’s mission is to advance the values and shared interests of
the voluntary sector. As part of this, we provide the sector with information and
assistance; support them to improve their effectiveness and efficiency and to
represent their views to Government and other public bodies. Further details about
SCVO can be found at www.scvo.org.uk.
INTRODUCTION
This document is a response from the Scottish Council for Voluntary Organisations
(SCVO) to the Scottish Government’s draft Public Services Reform Bill, and the
associated Policy Memorandum. Following a brief statement on SCVO’s overall
response to the Bill, it then covers the main themes of interest to the Scottish
voluntary sector.
REFORM OR RE-FORMATION - THE REAL TEST OF THE BILL
SCVO warmly welcomes this Bill. It represents a positive step forward on a
number of fronts for developing our public services infrastructure. SCVO has
called for a number of years for the burden of unnecessary red tape to be lifted
from voluntary organisations, many of which deliver public services on behalf of
the State. We believe the policy intentions of this Bill are in harmony with this
ideal.
On the other hand, we also believe the Bill is over focused on the architecture of
public services, and does not give as much attention to the objectives of these
services, the changed context in which they operate, the market and regulatory
climate, and the scale of the challenges faced in trying to maintain realistic delivery
standards.
SCVO is concerned that the intention to reduce the numbers of “quangos” is
producing a simple policy of coalescence, by reducing the gross numbers. This
seems to be a response to the need to meet political targets. We would advocate
a more considered approach, based on genuine business synergies and a
considered view of wider public benefit. SCVO does not see in this Bill anything
that could be called radical.
The Bill does not address the growing need to substantially reduce the scale of the
legislative and compliance burden borne by the Scottish voluntary sector. That
there will still be 120 such public bodies in Scotland by 2011/12 will not by itself
ease this difficulty, if these are merely fewer, but larger, quangos.
Public debate is rightly focussed on securing savings to be then deployed in
quality improvements to services. That requires more thoroughgoing reforms,
based on improved accessibility for the public, reducing the size and costs of
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senior management, improving best value from utilising capital assets and
resolving the growing impact of pension liabilities.
In considering this Bill, SCVO believes there are some important structural issues
that could and should have been addressed, and these are considered first in this
response.
REGULATION
THE SCALE OF THE REGULATORY LANDSCAPE
The larger the size of the new individual regulatory bodies to emerge from the
reform process, the harder it will be for the general public to access personnel and
procedures. Accountability and transparency in regulatory activity have been well
researched and described by Consumer Focus Scotland. They outline concerns
about a growing lack of accessibility for stakeholders, including the wider public,
and have shown that the more layers to an organisation, the more complex its
internal policies and procedures, the less local its presence. Aggregation into ever
larger public bodies creates barriers to effective engagement in community
planning processes, limited redress for individuals, to effective consultation with
stakeholders and real participation in the financial and policy planning processes.
In some cases, there will be problems in trying to separate operational
supervision, regulation and incremental policy making. All of this would be of
concern to voluntary organisations who would seek to improve access both for
themselves and the communities and beneficiaries they serve.
SCVO fully endorses the work done by Consumer Focus Scotland into how these
issues should be addressed. We believe the Bill does not adequately explain how
these new regulatory arrangements would improve accountability to the wider
community. In the case of the very large new body (SCSWIS), there are additional
issues of merging two very different cultures, as well as the acute scale of the
resulting regulator’s operations.
The regulation of social care is well established and has been independent for a
relatively long time. The need for regulation of care stemmed from the need to
protect standards in mixed markets, where local authorities, the private
(independent) and charitable/voluntary sector have all supplied services. In
contrast, health has had a tradition of rather poor attempts at self- regulation.
REDRESS FOR STAKEHOLDERS AND MEMBERS OF THE PUBLIC
Redress for individuals is well understood in the care model and is an ongoing
major issue for the existing regulators. Indeed, the care sector is a good example
of a multiply regulated area of public service provision, where, e.g. OSCR also has
a locus with charities providing care services.
In the health service, the supply side dominance of the NHS, particularly in
Scotland, has not produced as strong a package of rights for patients and their
carers/relatives as in social care. Only very recently has this begun to change, and
policy now is to empower the patient and their representatives in a much more
positive way. Attempts at NHS regulation have proven difficult.
The Bill tries to simultaneously introduce a new regulatory system for the NHS,
and blend this with established regulatory arrangements for the care system, into a
single regulatory body. Between them, care and health represent a very large
sector in employment terms, have differing histories, have had very different views
about the respective rights of clients and service providers, and where there are
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real differences in the market structures in which they operate. In the NHS, history
gives a difficult backdrop to building a more contemporary style of external
regulation founded on statutory rights. SCVO emphasises the concerns of
Voluntary Health Scotland on just how quickly it will prove possible to combine
these two models of regulation in two very different market contexts. We highlight
VHS’ concerns that a profession -led culture based on self-regulation may persist.
The failure in the NHS of previous approaches at improved regulation may explain
this attempt to blend the two regulatory areas into one. However for the reasons
given above we are not convinced of the implied claim, that the care regulatory
model will in itself overcome the identified weaknesses of the health model.
THE CONTINUITY OF REGULATION ACROSS STATUTORY REGULATORY
BOUNDARIES
Merging the regulatory architecture for health and care, to implement the long
hoped for “continuum of care” is, of course, not the complete picture because
many people will see their care beginning in supported or semi-supported housing,
before they move to a care regime and ultimately a combined health and/or care
regime. Yet we will still have a separate housing regulator, as provided for in the
Housing Bill currently before the Scottish Parliament. There are obvious crossregulatory issues involved in the extensive development of “care in the community”
initiatives, many of which are led by the Scottish voluntary sector, through such
charities as the Scottish Association for Mental Health (SAMH). The realities of
social policy practice are more subtle than the silos of existing and
proposed regulatory structures, and difficult issues persist about how policy
makers and regulators should handle such interface issues , which cause
dislocation for clients, uncertainty for relatives and carers, inefficient use of
public resources, poor prioritisation according to need, and poor net
outcomes for all concerned. SCVO recognises the tensions inherent in any
national regulatory framework. What is in place at present is not a national
framework, but a series of one-off solutions to address thematic needs for
regulation. SCVO believes that what is needed is a coherent national
framework in Scotland which is common to all regulators dealing with
devolved issues.
PROBLEMS OF CROSS REGULATORY ACTIVITY – UNLOCKING LOGJAMS
The present framework is in real danger of working only within the subject silos
created by primary legislation. The toughest challenges of public policy are often
at the interface between policy silos. SCVO sees a real need for recognised
statutory procedures to allow for the examination and resolution of cross regulatory issues.
SCVO sees at least two possible means forward. The first would provide powers in
the Bill for ministers to identify and empower a lead regulator in any given
instance, who would be able to require cooperation from any and all other
regulators deriving their powers from Scottish (and, where relevant, UK
legislation). A second possibly complementary approach would provide for any
member of the public, a charitable or voluntary organisation, private company,
local authority, or any combination of these, to petition ministers where there were
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concerns arising from what they considered a failure of multiple regulation and
which required resolution.
A SUGGESTED APPROACH TO REGULATION ON FULLY DEVOLVED ISSUES
Beyond those matters, there is a greater prize that could, and perhaps should, be
achieved through this Bill, namely the setting of statutory common standards
which would give consistency to the presently inconsistent Scottish regulatory
scene. For supply side stakeholders in the private, public and voluntary sectors,
and the general public, there is a need for there to be a readily identifiable
“Regulator Brand” which would clearly signpost how regulators relate to those with
genuine complaints, positive comments, queries or concerns. Consistent
approaches to best value, objective setting, performance and outcome evaluation
are needed. These would enable the regulators themselves to share best practice
and help them deliver the efficiency, effectiveness and economy desired by
ministers and Scotland’s Parliament.
There are also issues around the reporting of activities to both Audit Scotland and
the Scottish Parliament, such as whether there should be an annual debate on
their activities, collectively as well as individually. An examination is needed on
whether there needs to be reform of regulators' powers, duties and obligations to
reflect changing realities. There also needs to be a better fit with UK level
regulators, particularly where there is a clear policy interface that impacts on
Scottish stakeholders differentially. As an example, tackling fuel poverty involves
many Scottish voluntary organisations, and there are persistent concerns whether
OFGEN fully takes into account the particular circumstances of house condition,
styles of construction, levels of maintenance, climate and household income
structures seen in Scotland.
PART 7 OF THE BILL AND RELATED CONSULTATIONS ON CHARITY
REFORM
The devolved system of Charity Regulation in Scotland is still relatively new. While
championed by the voluntary sector, there have been significant early challenges
for OSCR, including setting up the Register, purging it of all redundant entries,
including problems inherited from the previous system.
There is one specific provision in this Bill that proposes a change to the 2005 Act.
SCVO finds it odd that providing for indemnity insurance for trustees was included
in this Bill, when a parallel consultation on other changes to the 2005 Scottish
Charities Act has recently concluded. A draft Housing Bill is also currently out to
consultation which could allow the payment of trustees in certain closely specified
circumstances. SCVO is responding on this particular point to the Housing Bill
consultation separately.
On the indemnity insurance proposal, SCVO is well aware of the development of
concerns on the part of trustees, and the possible disincentive to volunteering to
be a trustee, were such indemnification insurance not to be made available as a
valid charge on the activities of a charity. That is as far as SCVO would wish to
see policy proceed. It does not wish to see charities put under an obligation to
provide insurance.
SCVO remains firmly opposed to any suggestion of trustees being paid for
their service as trustees, beyond expenses incurred in the performance of


1492

trustee duties. Trusteeship is and should remain a wholly voluntary activity. That
view fully accords with the general public’s belief, is a well respected and widely
held belief among trustees themselves and is one of the core values at the heart of
public confidence in the “charity brand.”
FUTURE REGULATION –THE NEED FOR CONSISTENCY
SCVO would be strongly supportive if ministers committed to a review of the
operations of all the regulators handling devolved policy with a view to
setting common standards, reporting and accounting arrangements,
grievance procedures, policies and practices on public engagement and
possible client/customer representation at Board level and a range of other
regulatory issues. Such a review should lead to a comprehensive Bill. Such
a review process could also consider the scope for collective reductions in
red tape, based on the regulators’ operating experiences to date.
PART THREE – CREATIVE SCOTLAND
At a more general level, SCVO would suggest one governance issue where we
would wish to have our comments recorded for the benefit of the Committee
debate on the Bill. The current body, the Scottish Arts Council, has been able to
benefit from its charitable status, thus retaining more of its available resources to
be able to pursue its corporate planning objectives. Ministers have consistently
said in public that they are advised that Creative Scotland will not be able to enjoy
those same charitable benefits, once established. SCVO is puzzled by this
assertion, since there are specific powers in the 2005 Scottish Charities Act for
ministers to be able to grant such status on an exceptions basis.
PROCUREMENT AND CONTRACTUAL BEST PRACTICE
Much voluntary sector effort in recent years has been on the increasing problems
with the operation of service delivery contracts. A complex of issues, including
recovery of full costs of providing services, contract enforceability, securing
EU compliant tendering procedures, potential conflicts of interest involving
public bodies which are both service providers and commissioning agents,
and the impact of differential tax treatment on the ability to compete fairly for
contacts, have all produced difficulties for the sector. SCVO suggests that
this Bill could provide an important opportunity to require regulators to review best
practice in contracting thereby contributing to reform of public services.
The second level impacts of these procurement issues have included reductions in
the supply of necessary capital resources, such as the sharp contraction in the
numbers of charitable and private sector residential beds. The wider financial
pressures on local authorities have also seen unilateral decisions to close
facilities, ending the provision of services, where there were no legally enforceable
consequences for the local authority. For charities and voluntary organisations,
bearing the costs of redundancies, pensions and other statutory commitments
have been considerable.
These issues are now being given attention in the Joint Task Group for the Third
Sector which brings together SCVO, COSLA, SOLACE Scotland and Scottish
Government. The present financial climate is not helping the pace of changes to
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the wider framework within which these factors play out. SCVO believes that there
are clear examples of best value not being secured for taxpayers at national and
local government level from the present arrangements. We invite Scottish
Government ministers to examine the case for action to ensure competition rules
are enforced consistently, and where appropriate, to raise these with UK ministers.
SCVO again asks that Scottish Government ministers make faster progress in
implementing Full Cost Recovery as a key feature of contracts between
themselves and voluntary sector bodies. We ask ministers to encourage Audit
Scotland to devote more resources to examinations of cost/quality outcomes in
terms of Best Value in contract outcomes, and to make recommendations for
change where the evidence suggests that better value can be secured for the
same outlay.
MORE MINOR PROVISIONS - THE DEER COMMISSION AND SCOTTISH
NATURAL HERITAGE
The proposal to wind up the Deer Commission and transfer responsibility for its
statutory purposes to Scottish Natural Heritage will be of interest to a number of
voluntary organisations including those in conservation, environment, animal, food
and health sectors.
SNH recently announced the outcome of a rigorous review of its landholdings.
SNH proposes to dispose of up to 20% of its current holdings to third parties. This
is a far sighted move, allowing it to focus on key locations and habitats, whose
sustainability is central to SNH meeting its very demanding objectives set by
Scottish ministers. SCVO hopes that management and ownership of much of this
surplus will be secured by local and national conservation bodies, who will thus
add to their growing importance as partners with SNH in habitat restoration and
maintenance.
SCVO believes it will be essential for SNH to conduct a similar review of the Deer
Commission’s land holdings, deer stocking policies in areas of internationally
designated sensitive habitats, and the wider public interest in the management of
Scotland’s national land resources. SCVO expects the new SNH will continue to
work with voluntary groups whose contribution to Scottish landscape, biodiversity
and sustainability are key to the preservation of fragile habitats. Among these are
the many local voluntary groups managing community woodlands, crofting
communities and those community groups who have exercised their right to buy
under land reform legislation.
REPEALS
As in the SCVO response to the previous administration’s “Transforming Public
Services” Consultation in 2006, we are glad to welcome the Bill’s focus on the
repeal of unnecessary and overly –bureaucratic legislation. SCVO is actively
discussing with its membership possible additions to the list of repeals and will
seek to table these as amendments in Committee.
We believe that the harmonisation of standards to govern the operation of
regulators dealing with exclusively devolved areas, could in itself contribute to
significant de-cluttering of the Scottish regulatory landscape.
We also believe that the creation in subsidiary legislation and Guidance of a best
practice, simple language public procurement model would enable a considerable
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amount of outdated subsidiary legislation, Schedules and Guidance to be
repealed.
SCVO believes that there is also a wider issue there is a case for ministers, when
bringing forward a new Bill, to seek to simplify existing legislation as a key part of
the Bill, and to put in place a single definitive piece of legislation for public services
in Scotland. This would go a long way to delivering the transparency, modern
language and ease of access for the general public. It would also promote better
understanding of the need for quality legislation, reduce the scope for ambiguity in
interpretation, and the waste of scarce Court, public and private resources in
securing resolution of problems of legislative conflict.
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM SNH
Thank you for inviting Scottish Natural Heritage (SNH) to submit evidence in
relation to Part 1 of the Public Services Reform (Scotland) Bill. Please note
that our evidence only covers the provisions of section 1 (the proposed
merger of the Deer Commission for Scotland (DCS) and SNH), and section 2
(the proposed abolition of the Advisory Committee on SSSIs and transfer of its
functions to SNH).
We recognise the clear benefits of merging DCS with SNH and believe that
this will result in a single organisation that has a stronger focus on the benefits
to Scotland’s economy from the management of wildlife. SNH and DCS have
been working with the Scottish Government to develop a transitional plan for
the proposed merger which seeks to build on the work carried out by the two
organisations in recent years, but also identifies and manages the risks
associated with the merger.
The main benefits of abolishing the Advisory Committee on SSSIs will be
related to the costs of running a public body whose workload is low, and we
support the principle within the Bill for the continuation of the functions of the
committee through the requirement for SNH to seek advice in relation to
scientific objections to SSSI notifications. Work is ongoing with the Scottish
Government to identify the best way in which to continue this function.
I attach a factual note relating to the SSSI Notification Procedure in case its of
help in briefing the Rural Affairs and Environment Committee.
PART 1 SECTION 1
1. The Committee seeks SNH’s views on the rationale for merger set out in
the Policy Memorandum and 2 questions.
Rationale: ‘....There is a considerable commonality of functions between
DCS and SNH especially as regards their partnership work on protected
nature conservation features. The transfer will also streamline decision
making, remove duplicated functions and provide clearer governance
and accountability arrangements ’
2. Wild deer are an integral and iconic part of Scotland’s natural heritage.
3. DCS’ functions are to further the conservation, control and sustainable
management of deer in Scotland, and keep under review all matters,
including their welfare, in relation to deer. In carrying out its work, when it
is appropriate to do so, it has balancing duties which require account to be
taken of:
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• The size and density of the deer population and its impact on the
natural heritage;
• The needs of agriculture and forestry;
• The interests of landowners and occupiers.
4. In pursuit of these functions DCS seeks a co-operative and consultative
approach to undertaking a range of activities throughout Scotland. As well
as exercising a range of regulatory functions (e.g. Authorisations, Statutory
Returns), it publishes Best Practice Guidelines, consults and advises
widely on Deer Management issues including Annual Cull Targets,
promotes and actively participates in the operation of Deer Management
Groups, undertakes and commissions research projects, conducts deer
counts, disseminates best practice, assists in training, works with other
agencies on wider policy issues, and advises Scottish Ministers on all deer
matters in Scotland.
5. SNH’s functions are to secure the conservation and enhancement of
Scotland’s natural heritage; foster understanding and facilitate enjoyment
of it; and encourage its sustainable use.
6. Much of SNH’s work is done in partnership with others – local authorities,
Government bodies, businesses, community groups, farmers and other
land managers, and a wide range of representative bodies. In undertaking
this work for people and the natural heritage, SNH supports delivery on the
ground through practical action and influencing land management by
providing grants, carrying out research, providing advice and information,
looking after designated sites, producing publications, providing licences
and supporting interpretation.
It also advises Scottish Ministers,
particularly in contributing to policy development, and more widely in
providing strategic advice and helping to implement a number of national
strategies such as the Scottish Biodiversity Strategy which seeks to
reverse biodiversity loss in Scotland and Scotland’s Wild deer: A National
Approach which seeks to secure the sustainable management of wild deer
to benefit the environment, economy and people of Scotland.
7. In recent years SNH and DCS have worked increasingly closely together
in a number of areas to deliver their respective strategies. In collaboration
with our partner agencies in Government, we seek to co-ordinate deer
related research, including developing an understanding of what
sustainable deer management looks like in practice, and have together
developed the new strategy for sustainable deer management.
8. In particular, in terms of delivery action, SNH and DCS have, through the
Deer Inter-Agency Liaison Group developed policy on the use of deer
fencing. We have also adopted a joint approach, one which is both
objective and transparent, to identifying the need for and then taking any
action required on the 28% or so of protected nature sites which are
adversely impacted by deer and other grazing animals.
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9. DCS is involved in four areas of work which are currently novel (or smallscale) for SNH, namely:
•
•
•
•

Skills/competency – promotion of best practice and assessments of
practitioner competence in deer management;
Animal welfare – best practice, seasons;
Public safety – best practice, road traffic accidents, animal disease;
Industry promotion – stalking/country sports tourism, venison.

10. Integrating the functions of DCS with those of SNH will give the merged
body a stronger focus on the benefits to Scotland’s economy from the
management of wildlife.
Question 1 – whether you consider the transfer of functions contribute
to the overarching aim of the Bill to ‘simplify the landscape of Scottish
public bodies to enable the Scottish Government to deliver its core
functions more effectively’
11. Yes. At the request of Ministers, DCS and SNH have been working with
their sponsor division in the Scottish Government to develop a transitional
plan for merger, subject to the will of parliament that it should proceed.
This work is guided by a Programme Board comprising the two Chairmen
and senior management in the three bodies as well as two external
members, one of whom represents the full range of stakeholder interests.
The transitional plan is aimed at delivering the Programme Board’s vision:
“....that the merged organisation has the potential to contribute more to the
sustainable economic growth of Scotland and the Government’s National
Performance Framework than the two separate bodies on their own. This
will be achieved through a more integrated approach to working with those
who manage Scotland’s land and its wildlife through:
•
•
•
•
•

Better deer management through better resourcing of advice and
support to deer managers, greater integration with other land
management advice, and better integration of research;
Better policy making and delivery on a wider range of wildlife and land
management issues through stronger integration of theoretical and
practical knowledge;
Enhanced stakeholder engagement across the whole remit of the
merged organisation;
Increased recognition and achievement of the economic benefits of
Scotland’s natural heritage through an enhanced focus on land and
wildlife management issues; and
Increased role as a trusted adviser on practical land management
issues, and a facilitator of problem solving and consensus building on
wildlife issues affecting communities across Scotland.”

We see the merged organisation building on the foundations of what both
organisations have been doing in recent years to become a stronger
player in supporting the Scottish economy through more facilitation and
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consensus-building on major wildlife management issues affecting not just
the land management sector but with wider implications for tourism, rural
and urban development.
Through the effective blending of skills and expertise, with strengthened
focus on supporting the Scottish economy, we expect the merged
organisation to provide a better service to stakeholders, specifically those
related to deer and their management, and similar wildlife management
issues. This will be enhanced, and its integrated delivery more efficient,
through a better understanding of stakeholder objectives, the contribution
they make to the sustainable economic growth of Scotland, and the role of
wildlife management within the wider land management sector.
12. The aim of the transitional plan is to ensure that, subject to Parliamentary
approval and timescales, the merger of the two organisations is effected
progressively to planned timescales during 2010. SNH is committed to
implementing this plan successfully in order to secure, to the fullest
possible extent, the benefits of improved effectiveness outlined in the
vision. In addition it is anticipated that administrative efficiencies will be
identified which may be redirected to help secure these benefits. While
this plan is not yet sufficiently advanced to confirm the scale of these
efficiencies, the estimates provided in the Explanatory Notes and Financial
Memorandum to the Bill appear to be realistic.
Question 2 – whether you consider there may be negative implications
for service delivery with the transfer of functions of either body
13. Key risks to delivery that were identified at an early stage from responses
to the initial Government consultation included:
•

Loss of deer expertise and business continuity – through DCS staff
becoming demoralised and demotivated and leaving the public sector
or their expertise being diluted in a much larger organisation; loss of
the spread of expertise (and experience) found on the DCS Board;

•

Loss of profile – that deer management and the implementation of the
Scottish Government’s strategy for wild deer becomes just one
workstream in a larger organisation and loses impact and momentum.

•

Loss of effective stakeholder relationships – concerns that
stakeholder confidence in SNH will be lower than that which some deer
managers have in DCS and that this will impact negatively on jointworking with them;

14. The developing plans for merger take account of these, and a number of
other risks to success, so that they are effectively managed. At this stage
in the preparations for transition, indications are that we can be reasonably
confident that the first two are being satisfactorily managed and should not
cause concern. Although it is too early to fully judge the third, stakeholder
representatives are generally positive about the direction of travel being
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set for the merged organisation, and will be further reassured in being able
to maintain their existing fruitful working relationships with DCS staff if their
expertise is successfully retained.
15. The specific measures being taken to manage these risks within our
current planning are as follows.
DCS Board Functions
16. There is a recognised need to build expertise and capacity in deer
management at SNH Board, Board Committee and Senior Management
level (a number of DCS Board functions are likely to be carried out at the
Senior Management level in the merged organisation). Plans are to add
the necessary deer expertise to the skills matrix for SNH Board and
committee appointments, and as a transitional measure for as long as
judged necessary, to establish a skill-based advisory panel of individuals
to augment this until the necessary capacity and expertise has been built.
Delivery structures - Staff and management
17. The means by which DCS staff are integrated into SNH has been seen
from the outset as critical to the success of any merger. Staff in both
organisations and the Stakeholder Reference Group have been consulted
on a wide range of options as to how this might best be done.
Delivery Structures – Corporate Strategy and Corporate Plan
18. SNH’s Corporate Strategy sets out our strategic priorities, the outcomes
we want to achieve, and the broad actions proposed for delivering them.
We intend to develop and, if the merger is approved by Parliament, publish
a supplement to this showing how the new deer functions that SNH will
acquire, will fit alongside and the strategic priorities of SNH’s current
Corporate Strategy.
19. SNH delivers this strategy through its Corporate Plan which is based
around a set of clearly defined business programmes, and we will
introduce an additional Wildlife Management programme. This will
underpin the potentially enhanced role envisaged for the merged
organisation by co-ordinating work across the organisation on the
management of certain wild species, native or introduced, to:
• Manage their populations to secure sustainable economic and social
benefits,
• Resolve land-use conflicts,
• Reduce negative impacts on natural systems
Future mechanisms for stakeholder engagement
20. SNH is committed to building on DCS’s widely recognised strengths,
subject to resources being available to do so. Consideration of future
mechanisms for stakeholder engagement is something on which the views
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of the stakeholders themselves will be important and could well be a
subject on which the proposed advisory ‘panel’ will be well placed to
assist.
21. It is proposed that the functions of the Deer Management Round Table are
continued as a key channel for stakeholder engagement at the national
level.
22. We will continue to work with individual Deer Management Round Table
member organisations, including Association of Deer Management
Groups, with whom we already have a firm relationship, to support and
advise individual Deer Management Groups as they develop local deer
management arrangements. We will maintain or seek to strengthen other
existing bilateral relationships we have with these bodies through
established liaison mechanisms, and, in particular, work to develop those
with whom we don’t yet have such close contact.
23. We will also continue to support the Best Practice partnership. This
sectoral partnership has developed extensive and well-regarded guidance
to promote high standards in deer management, supported by
demonstration events.
PART 1 SECTION 2
BACKGROUND
ACSSSI
24. The Advisory Committee on Sites of Special Scientific Interest (ACSSSI)
was set up under the Natural Heritage (Scotland) Act 1991, and was
continued under the Nature Conservation (Scotland) Act 2004. Its purpose
is to advise SNH on any scientific representation that has been made by
anyone with an interest in land that has been notified as a SSSI by SNH.
SNH must refer any valid representations made within the time stated in
the notification to ACSSSI, and must consider the committee’s advice
before deciding whether to confirm the notification. Anyone with an
interest in land notified as a SSSI may also make a representation at least
10 years after the SSSI was first notified (or 10 years from the last such
representation) and SNH must refer this to ACSSSI (the ’10 year rule’) and
consider the advice given.
25. SSSIs in Scotland are notified under the 2004 Act, which carries forward
all notifications made under the Wildlife & Countryside Act 1981. There
are 1,442 SSSIs in Scotland, of which 1,273 were notified by the Nature
Conservancy Council or the Nature Conservancy Council for Scotland
before ACSSSI came into being. Since 1 April 1992 there have been 181
objections that have been referred to ACSSSI covering 38 notifications.
During this time SNH has notified, renotified or extended 182 SSSIs.
There have also been 3 referrals of existing sites made to ACSSSI under
the ‘ten-year rule’, with 1 more pending.
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26. It should be noted that there is no equivalent body to ACSSSI in England
or Wales, and neither Natural England or the Countryside Council for
Wales have any obligation to seek external advice in response to a
representation that they receive to the notification of a SSSI. There is also
no equivalent to the 10 year rule in England or Wales.
Question 1 – whether you consider the transfer of functions contribute
to the overarching aim of the Bill to ‘simplify the landscape of Scottish
public bodies to enable the Scottish Government to deliver its core
functions more effectively’
27. The main benefits of abolishing ACSSSI and transferring its functions to
SNH are to reduce the fixed administrative costs involved with maintaining
a standing committee. These costs are incurred by both the Scottish
Government, as identified in the Policy memorandum, and by SNH, which
manages ACSSSI’s secretariat contract.
28. Currently SNH’s Protected Areas Committee (the sub-group of the SNH
Board with delegated authority to confirm SSSI notifications) is advised on
the scientific nature of any representation by two advisory committees: our
own Scientific Advisory Committee and ACSSSI. Neither of these advisory
committees is involved in the identification and selection of SSSIs, and so
provide objective advice on the merits of the land that has been notified
and the data supporting this. Therefore the proposal to abolish ACSSSI
could help to streamline the notification of SSSIs, and this could be
achieved without losing the checks that are in place.
29. SNH does not have plans to notify any new SSSIs in the immediate future,
so ACSSSI’s workload is likely to be low. Currently there is only an
unresolved 10 year rule appeal that is planned to be referred to ACSSSI.
Question 2 – whether you consider there may be negative implications
for service delivery with the transfer of functions of either body
30. The requirement for SNH to seek advice from the ACSSSI has given
owners and occupiers of land that has been notified as a SSSI the
reassurance that their concerns have been assessed by a body
independent of SNH. This reduces the chance of SNH being accused of
acting as ‘judge and jury’ where a representation to a notification has been
made.
31. It is recognised that abolishing ACSSSI may raise questions about the
objectivity of scientific advice considered by SNH. However SNH will be
able to obtain such advice from any reputable source, and not just a public
body that has been set up specifically for this purpose. This could also
allow SNH to obtain advice from the most appropriate source for each
case, and so remove the need for the independent advisory body to
employ its own specialist advisor.
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32. SNH and the Scottish Government have been considering ways in which
to continue SSSI notifications and assess 10 year rule appeals without
ACSSSI. This has covered two aspects of the notification process; the
provision of advice to SNH’s Protected Areas Committee in relation to
scientific representations and the ability for those making representations
to be heard as part of the decision-making process.
33. The key elements that have been identified that the new procedure should
address are:
• independent and transparent evaluation of scientific representations
• scientific validation of the data supporting a notification
• the opportunity for objectors to present their views
• the production of reports that are in the public domain
• the costs of the new procedure should realise efficiencies gained
through the dissolution of ACSSSI
34. On a minor issue, while SNH is content with the stated purposes of new
Paragraphs 16A(2) and 17(3) we have sought clarification that the wording
does not have wider implications which could prevent SNH from defining
the issues on which we required advice, or prevent a committee of the
Board from referring matters to the new advisory committee and
considering its advice.

Scottish Natural Heritage
August 2009

SNH FACTUAL NOTE : THE SSSI NOTIFICATION PROCEDURE
1. Under section 3 of the 2004 Act, if SNH considers that any land is of
special scientific interest, it has a duty to notify the interested parties of
this. The interested parties include all owners and occupiers of the land,
the Scottish Ministers, the local Planning Authority, the local Community
Council, any relevant statutory undertakers, and anyone else that SNH
thinks fit. In identifying such land, SNH must have regard to how this will
contribute to the development of a series of SSSIs in Scotland that
represent the natural features of Scotland, Great Britain and the EU
member states, and must also follow the SSSI Selection Guidelines
published by the Joint Nature Conservation Committee (JNCC). As SNH
has a duty to notify SSSIs, the balancing duty under section 3(1) of the
1991 Act does not apply to the identification, selection and notification of
SSSIs.
•
•
•
•

Each notification must be accompanied by:
a citation, which describes the land in question and stating what its
natural features are
a list of operations requiring consent, being acts or omissions that are
likely to damage the natural features
a map showing the land in question
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•

a site management statement

2. Anyone with an interest in the land (usually owners and occupiers) must
be given at least 3 months in which they may make a representation to the
notification. Any scientific representation must be referred to ACSSSI
before SNH can decide whether to confirm the notification.
3. As part of the process for deciding what action to take in response to a
scientific representation, SNH first refers the matter to its own Scientific
Advisory Committee (SAC). Members of this committee consider the
views of SNH staff and visit the SSSI. As part of this process, SNH
introduced a new procedure in 2005 where those making representations
are invited to present their case orally to members of the SAC and the
Protected Areas Committee.
4. Once the SAC have reported, a referral is sent to ACSSSI. ACSSSI also
visit the site, and meet with SNH staff and those making a representation.
ACSSSI often contract the services of a specialist advisor on a case by
case basis, and the advisor may also attend the site meetings.
5. SNH must confirm a notification within 12 months of the notification (18
months if there has been a referral to ACSSSI). Responsibility for
confirmation has been delegated to a sub-group of the SNH Board, the
Protected Areas Committee. Before deciding whether to confirm a
notification, the Protected Areas Committee considers the advice received
from ACSSSI. If there is no difference of opinion between the SAC and
the ACSSSI, and the Protected Areas Committee are minded to accept the
advice from both advisory committees, then it can approve the
confirmation of the SSSI. This can include approving changes to the
boundary (without adding land to the SSSI) that it has been advised to
make. If there is a difference in opinion between the SAC, the ACSSSI or
the Protected Areas Committee, the matter is passed on to the SNH Board
to determine.
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Finance Committee
Public Services Reform (Scotland) Bill
Submission from the Scottish Natural Heritage
PART 1
Is the simplification of public bodies identified in part 1 of the Bill consistent
with the policy objectives of the Bill?
Section 1 – Transfer to Scottish Natural Heritage (“SNH”) of functions of the Deer
Commission for Scotland (“DCS”)
1. At the request of Ministers, DCS and SNH have been working with their
sponsor division in the Scottish Government to develop a transitional plan for
merger, subject to the will of parliament that it should proceed. This work is
guided by a Programme Board comprising the two Chairmen and senior
management in the three bodies as well as two external members. The
transitional plan is aimed at delivering the Programme Board’s vision:
“....that the merged organisation has the potential to contribute more to the
sustainable economic growth of Scotland and the Government’s National
Performance Framework than the two separate bodies on their own. This will
be achieved through a more integrated approach to working with those who
manage Scotland’s land and its wildlife through:
• Better deer management through better resourcing of advice and support to
deer managers, greater integration with other land management advice, and
better integration of research;
• Better policy making and delivery on a wider range of wildlife and land
management issues through stronger integration of theoretical and practical
knowledge;
• Enhanced stakeholder engagement across the whole remit of the merged
organisation;
• Increased recognition and achievement of the economic benefits of
Scotland’s natural heritage through an enhanced focus on land and wildlife
management issues; and
• Increased role as a trusted adviser on practical land management issues,
and a facilitator of problem solving and consensus building on wildlife issues
affecting communities across Scotland.”
We see the merged organisation building on the foundations of what both
organisations have been doing in recent years to become a stronger player in
supporting the Scottish economy through more facilitation and consensusbuilding on major wildlife management issues affecting not just the land
management sector but with wider implications for tourism, rural and urban
development.
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2. The aim of the transitional plan is to ensure that, subject to Parliamentary
approval and timescales, the merger of the two organisations is effected
progressively to planned timescales during 2010. SNH is committed to
implementing this plan successfully in order to secure, to the fullest possible
extent, the benefits of improved effectiveness outlined in the vision. In
addition it is anticipated that administrative efficiencies will be identified which
may be redirected to help secure these benefits. While this plan is not yet
sufficiently advanced to confirm the scale of these efficiencies, the estimates
provided in the Explanatory Notes and Financial Memorandum to the Bill
appear to be realistic.
Section 2 – Transfer to Scottish Natural Heritage (“SNH”) of functions of Advisory
Committee on Sites of Special Scientific Interest (“ACSSSI”)
3. The main benefit of abolishing ACSSSI and transferring its functions to SNH is
to reduce the fixed administrative costs involved with maintaining a standing
committee. These costs are incurred by both the Scottish Government, as
identified in the Policy memorandum, and by SNH, which manages ACSSSI’s
secretariat contract.
4. Currently SNH’s Protected Areas Committee (a committee of the SNH Board)
is advised on the scientific nature of any representation by two advisory
committees, SNH’s Scientific Advisory Committee and ACSSSI. Neither of
these advisory committees is involved in the identification and selection of
SSSIs, and so can provide objective advice on the merits of the land that has
been notified and the data supporting this. Therefore the proposal to abolish
ACSSSI could help to streamline the notification of SSSIs, and this could be
achieved without losing the checks that are in place.
5. Recently, new SSSI notifications have been made in order to underpin sites
proposed for designation under European Directives (Natura 2000 sites). This
work has now largely been completed and SNH does not currently have plans
to notify any new SSSIs in the immediate future, so ACSSSI’s workload is
likely to be low. Currently there is only one active unresolved case that would
be referred to ACSSSI.
Scottish Natural Heritage
August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICE REFORM (SCOTLAND) BILL
SUBMISSION FROM SRPBA
The Scottish Rural Property and Business Association Limited (“SRPBA”)
uniquely represents the interests of both land managers and land based
businesses in rural Scotland. The Association welcomes the opportunity to
present written evidence to the Scottish Parliament’s Rural Affairs and
Environment Committee on sections 1 and 2 of the Public Services Reform
(Scotland) Bill.
Many of our members are engaged in land management activities related to
deer, from which the rural economy as a whole benefits, and therefore the
transfer of functions from the Deer Commission for Scotland (DCS) to Scottish
Natural Heritage (SNH) is of significant interest to the Association. In addition,
SRPBA members manage many sites which may be designated as Sites of
Special Scientific Interest (SSSI) and therefore have a key interest in the
proposal to transfer functions from the Advisory Committee on Site of Special
Scientific Interest (ACSSSI) to SNH.
We understand that the Committee would welcome views on:
• Whether the Association considers the transfer of functions will
contribute to the overarching aim of the Bill to ‘simplify and improve the
landscape of Scottish public bodies to enable the Scottish Government
to deliver its core functions more effectively’ and
•

Whether the Association considers that there may be negative
implications for service delivery with the transfer of functions of either
body.

With regard to Section 1, the transfer of functions from DCS to SNH, the
SRPBA has the following comments to make:
The SRPBA agrees that the streamlining of public bodies can improve
efficiencies and diminish costs. However, we do think that certain steps must
be taken to ensure that such changes occur in a fashion that does not have a
detrimental impact on the wild deer management industry. Deer management
has benefited from the skills base and understanding that has developed
within DCS and from a structure with a Board of Commissioners drawing on
all aspects of Scotland’s wild deer management industry.
The SRPBA would like to raise the following specific points regarding the
merger:
‐ The merging of one small organisation with a much larger organisation
does not bode well for the former. The SRPBA is concerned that the
wealth of expertise currently offered by DCS will be diluted after the
merger takes place.
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‐

Simplification does not necessarily lead to improvement, and the
transfer of functions from a small expert group with a clear and limited
focus to a large organisation with a wide remit covering many areas of
interest may simplify things in bureaucratic terms but may not achieve
any improvements in service delivery. Indeed, such a move may lead
to a poorer quality service, and a dilution of key aims and objectives. It
is difficult to make further comment on this without seeing the final
blueprint for the roles, structure and functions of any new function
within SNH.

‐

The timing of the merger is not very favourable because the Scottish
Government is also consulting on the draft Wildlife and Natural
Environment Bill. To be essentially re-writing the Deer (Scotland) Act
1996 and merging DCS with SNH at the same time is not an ideal
situation. It would have been more appropriate if these actions had
been planned to occur in sequence rather than in tandem.

‐

The disbanding of the DCS Board removes a valuable bridge and
knowledge base between the Scottish Government and industry. It is
essential that the relationships and trust developed both at director
level and in the field are not eroded. The SRPBA would like to see the
informed capability that was present within the DCS Board through
members who had practical deer management experience redeployed
in an advisory level within SNH. Perhaps in the form of expert sub
Board to advise the main SNH Board, one which would bring together
those with practical species management expertise, as opposed to
scientific or academic expertise, including that of deer.

‐

The SRPBA would prefer core DCS staff to be retained as a cohesive
unit within SNH after the merger takes place.

‐

The SRPBA would like SNH to appoint area advisors with deer
management experience and also new board members at the next
round with relevant deer management and wider land management
experience.

With regard to Section 2, the transfer of functions from the ACSSSI to SNH,
the Association would like to make the following comments:
• The SRPBA has concerns regarding the removal of an independent
review mechanism which plays a critical role in assessing challenges to
SSSI notification and would not be in favour of this.
•

The Association does not agree with the Scottish Government’s
assumption that the transfer of functions is not expected to have any
negative effect as we do not believe that recourse to the Scottish Public
Services Ombudsman affords the same robust consideration of the
scientific justification for SSSI designation undertaken by the ACSSSI.

SPRBA
14 August 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
PUBLIC SERVICES (REFORM) BILL
SUPPLEMENTARY SUBMISSION FROM ASSOCIATION OF DEER
MANAGEMENT GROUPS
[Note from the Clerk – this supplementary evidence is submitted in response
to questions raised during the oral evidence session at the Committee
meeting on 16 September during which members picked up on remarks made
in ADMG’s written evidence about SNH’s record of delivery.]
Rather than detail specific charges against individuals I think it more useful to
give a generic response to your e-mail. I would add that we know that senior
members of SNH will admit that many of their staff find it difficult to
understand and engage with the private land management sector and this
includes crofters and farmers.
SNH staff are pretty routinely invited to DMG meetings but often do not attend
or when they do they are represented by someone who has little experience
of deer management-by SNH's own admission there has never been any real
reason for them to have deer expertise-that was always seen as the job of
DCS.
One of the areas of major difficulty is always the use of deer fencing is a
legitimate management tool to manage deer populations, particularly in the
promotion and establishment of regeneration of woodlands. At a senior level
SNH will say they see fencing as a legitimate management tool in the right
circumstances-in practice at operational level SNH staff will usually see
fencing as an absolute last resort and fight hard against it.

Finlay Clark on behalf of Robert Balfour,
Association of Deer Management Groups
30 September 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
THE PUBLIC SERVICES REFORM (SCOTLAND) BILL
SUBMISSION FROM SNH
SNH REFERRALS TO THE ADVISORY COMMITTEE ON SSSI
This note is in response to a request by the Rural Affairs & Environment Committee
at the meeting on 16 September 2009 for additional information on the cases that
have been referred to the Advisory Committee on SSSIs (ACSSSI) by SNH in the
last 5 years.
Summary
Since November 2004, when the Nature Conservation (Scotland) Act 2004 came
into force, SNH has notified 9 SSSIs, including 2 extensions to existing sites.
Scientific representations were received for 5 of these SSSIs, and these were
referred to ACSSSI. Eight of these sites were notified to underpin Special Protection
Areas designated under the EU Directive on the Conservation of Wild Birds, and one
to underpin a Special Area of Conservation designated under the EU Directive on
the Conservation of Natural Habitats and of Wild Flora and Fauna.
SSSI name
Renfrewshire
Heights
Slamannan Plateau
Strath Carnaig &
Strath Fleet Moors
West Mainland
Moorlands (Sleet
Moss extension)
West Inverness-shire
Lochs

Date of notification

Date of referral

27/10/05

Number of
representations
4

09/03/06
10/05/06

6
5

07/11/06
28/03/07

28/07/06

1

24/07/07

14/11/07

1

11/11/08

28/06/06

Renfrewshire Heights
ACSSSI endorsed the overall scientific case for notifying the SSSI for the protection
of hen harriers. However it questioned the boundary in one part of the site, and
proposed an alternative line. SNH staff investigated this alternative, but found it to
be unsuitable as it did not follow identifiable features on the ground and excluded
areas of suitable habitat within accepted foraging ranges of known nest sites. A third
option was put forward to the Board, but after debating the merits of all three,
confirmation was approved following the original boundary line, as this could be
better demarcated on the ground and did not exclude suitable foraging habitat.
Slamannan Plateau
This is the only area in Scotland used by wintering taiga bean geese, for which it has
been notified. ACSSSI confirmed that notification of the land used as a roost by the
geese was justified in terms of the SSSI selection guidelines. The committee
recommended that the boundary should be amended in two locations, one to better
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define it by following a ditch, and the other to remove a field from the SSSI. SNH
accepted the former recommendation, but the latter was rejected by the Board as the
data on the use of the field by the geese met the criteria by which the boundary was
selected.
Strath Carnaig & Strath Fleet Moors
This is another SSSI notified for hen harriers. ACSSSI accepted the case for
notification, and agreed with the inclusion of all of the land subject to 4 of the 5
representations. For the fifth representation, ACSSSI recommended that a short
section of the boundary should be moved to follow a feature on the ground that is
closer to the edge of a foraging area than the original boundary.
This
recommendation was accepted by SNH and the notification was confirmed with this
small amendment to the boundary.
West Mainland Moorlands (Sleet Moss extension)
The notification of land at Sleet Moss was an extension to the existing SSSI at West
Mainland Moorlands, in Orkney. ACSSSI accepted the scientific case for the
extension, and did not uphold the objection that was raised. Therefore SNH
confirmed the notification without any changes to the boundary.
West Inverness-shire Lochs
This SSSI is made up of a collection of 8 lochs with buffer strips of up to 10m from
the shore, and notified for black throated divers and common scoter. ACSSSI
confirmed that the notification of an SSSI in the area covered by the lochs was
justified, although they suggested that two other lochs should have also been
included and that the buffer strip should have been extended as common scoter are
known to nest up to 100m from shorelines. SNH did not accept ACSSSI’s
recommendation to include the other lochs, as the data that were available did not
support notification. The recommendation to increase the buffer strips was also
rejected by SNH as this was considered impractical in places, with the 10m buffer
containing an appropriate amount of suitable nesting habitat. The notification was
therefore confirmed (with a small adjustment to the boundary recommended by SNH
staff). Had ACSSSI’s recommendations to enlarge the SSSI been taken, this would
have required a separate notification process for the additional land.
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
CORRESPONDENCE FROM CABINET SECRETARY FOR FINANCE AND
SUSTAINABLE GROWTH
PUBLIC SERVICES REFORM (SCOTLAND) BILL – POSSIBLE SCOTTISH
GOVERNMENT STAGE 2 AMENDMENTS
I am pleased to have the opportunity to work over the coming period with the
Finance Committee, as the lead Committee for considering the Public
Services Reform (Scotland) Bill (PSR Bill). The Bill aims to deliver a number
of important changes to simplify and improve the co-ordination and delivery of
public services.
When the PSR Bill was first submitted to Parliament, we indicated that we
were likely to propose Government amendments at Stage 2. The Finance
Committee, and supporting Committees, may find it helpful, therefore, if I set
out the amendments we anticipate at present, so that these can be
considered in taking evidence during Stage 1 of the Bill. The proposed
amendments are set out in the attached annexes. Annex A covers likely
amendments identified by the Scottish Government. Annex B provides the
current position paper on proposals for the future of the Mental Welfare
Commission for Scotland, which is the subject of on-going consultation with
relevant stakeholders. Annex C covers proposed amendments arising from
the Review of SPCB Supported Bodies Committee Report, which was
debated by Parliament on 18 June.
The annexes reflect the likely Stage 2 amendments that we are aware of at
this stage, but it is possible that other issues will arise. I will aim to keep the
Finance Committee and supporting Committees informed of any further
developments. I am copying this letter to the Conveners of the Health & Sport,
Rural Affairs & Environment and Education, Lifelong Learning & Culture
Committees and to the Minister for Parliamentary Business.
John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth
17 July 2009
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ANNEX A
PUBLIC SERVICES REFORM (SCOTLAND) BILL – POSSIBLE SCOTTISH
GOVERNMENT STAGE 2 AMENDMENTS
1.
This Annex sets out possible Scottish Government Stage 2
amendments to the Public Services Reform (Scotland) Bill (PSR Bill). The
Scottish Government considers that these amendments are within the scope
of the PSR Bill. This is not intended to be a definitive summary of all possible
Scottish Government amendments at Stage 2.
Leasing of Forestry Land to Local Communities
2.
Following its Stage 1 consideration of the Climate Change (Scotland)
Bill, the Rural Affairs and Environment Committee recommended that, while
the proposal to lease significant parts of the national forest estate should be
dropped, the Scottish Government should incorporate provisions to allow for
community leasing of forest estate land in future legislation. The Transport,
Infrastructure and Climate Change Committee endorsed this view. Having
considered how best to take this matter forward, we intend to bring forward a
Stage 2 amendment to the PSR Bill.
3.
At present, communities are able to purchase land on the national
forest estate through the National Forest Land Scheme, but they can only
lease land through the Scheme for non-forestry purposes. Our proposed
amendment would make it possible for communities to lease land for forestry
purposes. Sales and leases under the National Forest Land Scheme take
place at (independently assessed) market value. There will be some financial
implications for Forestry Commission Scotland and communities from the
transaction costs. The exact costs will depend on the number and detail of
individual transactions, but should not be significant.
Social Work and Social Care Improvement Scotland and Healthcare
Improvement Scotland
4.
Parts 4 and 5 of the Bill set out provisions for the establishment of
Social Care and Social Work Improvement Scotland (SCSWIS) and Health
Improvement Scotland (HIS), taking over the functions of existing scrutiny and
improvement bodies. We expect to present some clarifying and ‘tidying-up’
amendments to the provisions relating to the functions of the two new bodies.
We will also present consequential amendments to other legislation, including
amendments to the Regulation of Care (Scotland) Act 2001 in respect of the
Scottish Social Services Council and, possibly, some provisions relating to the
transitional arrangements towards establishment of the new bodies. We would
not expect these, mostly technical, amendments to have any significant
operational or financial implications.
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Mental Welfare Commission for Scotland
5.
In answer to a parliamentary question on 13 February 2009 (S3W20858), the Minister for Public Health indicated that the Government had
decided to step back at that time from including the functions of the Mental
Welfare Commission for Scotland (MWCS) within either SCSWIS or HIS, and
that further discussion would be undertaken with the MWCS and relevant
stakeholders on the way forward. Consultation is being undertaken over the
summer months on the MWCS’s current protective and improvement
functions and how the broader scrutiny landscape might fit around these.
However, the Scottish Government does not expect to bring forward any
amendments at Stage 2 of the PSR Bill that would transfer its protective and
rights functions away from the MWCS.
6.
The consultation with stakeholders will consider the MWCS’s functions
under the Mental Health (Care and Treatment) (Scotland) Act 2003, in
particular, examining whether the improvement and best practice functions,
which are different in nature from the functions related to the protection of
rights, might be the primary responsibility of the new health and social care
improvement bodies in future.
7.
The consultation is also considering the current governance
arrangements for the MWCS and whether these need to be revised, in line
with the recommendation in the quinquenial review of the organisation in
2007.
8.
A copy of the position paper on these issues being discussed with
stakeholders is attached at Annex B. Subject to the outcome of the
consultation, Scottish Government amendments may be proposed at Stage 2
in line with the issues raised within the position paper. Such amendments are
not expected to be extensive or particularly complex. The financial impact of
any changes will be considered and will be made available alongside any
proposed Stage 2 amendments.
Proposed amendments to the Charities and Trustee Investment
(Scotland) Act 2005.
9.
Part 7 of the PSR Bill already includes a proposed amendment to the
Charities and Trustee Investment (Scotland) Act 2005 to allow charities to
provide trustee indemnity insurance. Proposals for other amendments to the
2005 Act, including with reference to the functions of the Office of the Scottish
Charities Regulator (OSCR) are currently the subject of a wider charity law
consultation.
The Scottish Government will consider, in light of the
consultation outcome, whether any of these proposals should appropriately be
considered as Stage 2 amendments alongside the current provisions within
Part 7 of the PSR Bill.

Scottish Government
June 2009
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ANNEX B
PUBLIC SECTOR REFORM BILL: MENTAL WELFARE COMMISSION
[This Annex provides the position paper on the future of the Mental Welfare
Commission being discussed at present with key stakeholders.]
Position Paper
Background
1.
On 13 February, Shona Robison MSP, the Minister for Public Health
and Sport, announced that the Mental Welfare Commission for Scotland
would not be included within the Public Sector Reform Bill at introduction to
allow for a period of reflection and consideration. She said:
“…we will step back at this time from taking the MWCS’ functions into
either the new health or the new social care body. We will discuss
further with the MWCS and engage directly with stakeholders on the
way forward. At the same time we will review the operation of the
MWCS over the next four to six months to establish how best to take
the MWCS forward as part of the simplification programme.”
2.
The discussions that have taken place since that announcement have
been productive.
Analysis
3.

There have been three broad areas of consideration.

Protective and Improvement Functions
4.
There is significant support for the idea that the protective functions of
the MWC, those that have their origins in the 1960 Mental Health Act, are by
nature different to the new functions added under the Mental Health (Care and
Treatment) (Scotland) Act 2003. The new functions largely duplicate functions
to do with improvement and best practice which are carried out by NHS QIS,
the Care Commission and the Social Work Inspectorate Agency and which it
is proposed the new health and social care bodies should take on in the
future.
5.
We will consult further on how the two groups of functions – the
protective functions and the scrutiny and improvement functions – should be
handled under the legislation. One option within this consultation will be that
the MWC might in future be focused on the rights of those with mental illness
or learning disabilities, with the wider improvement functions sitting elsewhere.
Governance of the Mental Welfare Commission
6.
Separately, we have given some thought to the governance of the
MWC. This was considered in 2007 as part of the quinquennial review of the
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MWC. The report proposed the creation of a board to provide management
and governance to the organisation and this recommendation was accepted
by the MWC. At present the MWC is governed by all the full and part time
commissioners giving in practice a board of 20-24 members. This is unwieldy,
takes up a considerable resource in meetings and makes it difficult for
individual members to be clear that they are discharging their governance
responsibilities effectively.
7.
We will consult on this issue as part of the consultation mentioned
above.
The Broader Scrutiny and Improvement Landscape
8.
Thirdly, the broader discussion of what needs to be done to ensure that
services provide appropriate care and treatment so that people with mental
illness and learning disabilities receive safe and appropriate care which
respects their rights has been productive. While there is a concern to protect
the particular functions of the MWC, there is also an interest in considering the
wider landscape and an understanding that the protection of individuals is
linked to the regulation and scrutiny of services and the improvement of
systems. There is value in being able to look beyond the separate
perspectives and approaches of the current organisations.
9.
We want to explore how that might be done without diluting the
particular role of the MWC or its independent nature.
Next Steps
10.
We will work with the MWC to develop a paper in respect of the issues
set out above with the intention of conducting a consultation during the
Summer. The Finance Committee will be informed of this work to enable it to
separately take evidence on the matters referred to above. Depending on the
outcome of the consultation and discussions, we may bring forward
amendments at Stage 2.

Mental Health Division
May 2009
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ANNEX C
PUBLIC SERVICES REFORM (SCOTLAND) BILL – POSSIBLE SCOTTISH
GOVERNMENT STAGE 2 AMENDMENTS ARISING FROM THE REVIEW
OF SPCB SUPPORTED BODIES COMMITTEE REPORT
1.
The Scottish Parliament agreed on 18 June proposals for a Committee
Bill as recommended by the Review of SPCB Supported Bodies (RSSB)
Committee report. The RSSB Committee also recommended that certain of
its recommendations should be taken forward as Stage 2 amendments to the
Government’s Public Services Reform (Scotland) Bill (PSR Bill). This Annex
sets out possible Stage 2 amendments arising from the RSSB Committee
report.
Complaints Handling
2.
The RSSB Committee proposed that functions in relation to complaints
handling suggested by the Sinclair Report should be undertaken by the
Scottish Public Services Ombudsman (SPSO). The recommendations are set
out in full at paragraph 140 of the Committee’s report. They include
recommendations for the SPSO and service providers to develop principles
for complaints handling, founded on consumer focus and simplification, and
for the SPSO to have responsibility for working with service providers to
develop standardised complaints handling systems.
3.
The Scottish Government welcomes these recommendations. Some
are achievable without legislative change, e.g. learning from complaints and
co-ordinating the way outputs and outcomes from complaints are reported and
followed; some are already carried out by the SPSO, but will benefit from
statutory underpinning, e.g. the provision of guidance on best practice for
complaints handling; others require legislative change, e.g. powers to
establish a set of principles, to develop standardised complaint handling
procedures and to allocate lead responsibility for handling complaints. The
Scottish Government will bring forward amendments at Stage 2 of the PSR
Bill to implement these recommendations.
4.
The SPSO is working with local authorities and Government to identify
the financial implications arising from the new approach, including any
additional costs for the SPSO. The proposed changes also offer the potential
for savings to the public purse; for example, more first-point-of-contact
resolution should lead to a gradual decrease in overall costs. Information on
the financial implications of the proposed changes to complaints handling will
be made available alongside the Stage 2 amendments.
Scottish Prisons Complaints
5.
In Recommendation 14 of their report, the RSSB Committee states that
the necessary legislative change to transfer the functions of the Scottish
Prisons Complaints Commission (SPCC) to the SPSO could be progressed
through their proposed Committee Bill. The Scottish Government agree with
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the intent to transfer functions from the SPCC to the SPSO. As noted above,
Stage 2 amendments to the PSR Bill will include proposals to improve overall
complaints handling. Given the need to have a co-ordinated and coherent
approach to complaints across all public services, it may be that the transfer
of the SPCC functions to SPSO could be better achieved, alongside the other
provisions relating to complaints handling and the SPSO, within the PSR Bill,
rather than the Committee Bill. However, we supported the RSSB Committee
motion on 18th June in full and will seek to discuss further with the members
responsible for the Committee Bill how best the complaints handling elements
can be progressed in a co-ordinated way between the two Bills.
Waterwatch
6.
In Recommendation 15 of their report, the RSSB Committee did not
recommend in favour of the transfer of Waterwatch’s complaint functions to
the SPSO. The proposed transfer of these functions arose from the advice of
a number of outside bodies, including Douglas Sinclair from Consumer Focus
Scotland, who chaired the Complaints Action Group which looked at these
issues following the Crerar Review.
7.
The RSSB Committee report noted that their decision was finely
balanced. In their considerations the Committee did not consider evidence on
the proposed transfer of Waterwatch’s customer representation and advocacy
function to Consumer Focus. Consequently the Committee concluded it was
not in a position to justify changing the customer service role.
8.
The Scottish Government’s view is that there are overarching benefits
to aligning complaints handling processes across all services. These benefits
include simplifying the landscape for service users, reducing overall costs,
and ensuring the lessons learned from complaints in any service can lead to
improvements across all services. Within that wider context, we consider that
the Government’s original proposal to transfer Waterwatch’s complaints
functions to SPSO and advocacy role to Consumer Focus Scotland
respectively is a sensible rationalisation that would create significant
advantages for water customers – a position that is supported by both
Professor Crerar’s view and Douglas Sinclair’s work. These advantages would
be achieved through the ability to use the wider knowledge base of complaints
handling and customer representation within the SPSO and CFS,
respectively. We plan to undertake continuing dialogue on this issue and to
bring forward relevant amendments at Stage 2.

Scottish Government
June 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
CORRESPONDENCE FROM CABINET SECRETARY FOR FINANCE AND
SUSTAINABLE GROWTH
PUBLIC SERVICES REFORM (SCOTLAND) BILL
As you will know, Part 2 of the Public Services Reform (Scotland) Bill which is
currently before Parliament contains Order-making powers for Scottish Ministers
to bring forward proposals which they consider would improve the exercise of
public functions, having regard to efficiency, effectiveness and economy, and to
remove or reduce burdens resulting from any legislation. The first of these
powers applies specifically to the public bodies listed in Schedule 3 to the Bill
which include the various parliamentary commissioners and ombudsmen, as well
as Audit Scotland and the Scottish Commission for Public Audit.
The Finance Committee's Stage 1 Report on the Bill, which was published on 11
December, noted that a number of the parliamentary commissioners and
ombudsmen had expressed concern about their inclusion in Schedule 3, on the
basis that they were accountable to the Parliament rather than Ministers. On the
other hand, several of the commissioners also acknowledged that provided there
were appropriate safeguards to reflect the independence of Parliamentary bodies
from Ministers, the Order-making power could provide a useful means of making
sensible changes without the need for primary legislation.
When I gave evidence to the Finance Committee on 27 October I undertook to
consider these issues further in the light of the views which have been
expressed. I believe that the best way forward would be to retain the various
parliamentary bodies in Schedule 3 but to bring forward amendments at Stage 2
to provide that in relation to these bodies the power to initiate proposals for an
Order under Part 2 of the Bill should rest with the SPCB rather than Ministers. To
give effect to this, the amendments would provide that Scottish Ministers may
only embark on a statutory consultation process under section 21 of the Bill if
requested to do so by the SPCB; and at the end of the consultation process may
only lay an Order which relates to the parliamentary bodies with the consent of
the SPCB.
I would be grateful for your views on whether proposals along these lines would
meet with the approval of the SPCS.
John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth
18 December 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
CORRESPONDENCE FROM CABINET SECRETARY FOR FINANCE AND
SUSTAINABLE GROWTH
PUBLIC SERVICES REFORM (SCOTLAND) BILL
I am grateful to the Finance Committee for its helpful and constructive Stage 1
Report on the Public Services Reform (Scotland) Bill, which was published on 11
December. I will of course let you have a detailed response in good time before
Stage 2 consideration of the Bill gets underway on 26 January, as you requested.
However it might be helpful if I say something more about our proposals in
relation to the Order-making powers in Part 2, as I know that you were
particularly keen to have an early indication of our proposals to address the
concerns expressed by the Committee and others about this aspect of the Bill.
As you know, the Bill is wide-ranging in its scope and makes a substantial
contribution to the development of the Government's public services reform
agenda. In the present financial climate, it is more important than ever that we
get the best possible value from the public pound. We have already reduced the
number of public bodies in Scotland from 199 to 161, and the proposals in this
Bill together with the forthcoming Children's Hearings Bill, if approved by
Parliament, will reduce the number of public bodies to around 120 by April 2011.
The Government's simplification programme, including the proposals in the
Public Services Reform Bill, will deliver net financial savings of around £127m
over the period 2008-2013 and recurring annual savings of around £40m per
annum thereafter. But we must go further and faster. Parliament must be able to
respond more quickly to changing circumstances and take advantage of
opportunities to further streamline the public bodies landscape and improve the
delivery of public services without the need for primary legislation on every
occasion. That is why the Order-making powers in Part 2 of the Bill are so
important.
Having said that, I fully recognise that concerns were expressed about the scope
of these powers during Stage 1 consideration of the Bill, and this is reflected in
the Report and recommendations of both the Finance Committee and the subject
Committees which took evidence on the Bill. As I promised when I gave evidence
to the Finance Committee on 27 October, I have considered these concerns
carefully with a view to bringing forward amendments at Stage 2 which will
provide additional procedural and statutory safeguards as well as an enhanced
super-affirmative procedure to give Parliament greater opportunity for scrutinising
any proposals which are brought forward.
I envisage bringing forward amendments in the following main areas.
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Super-affirmative procedure
As the Subordinate Legislation Committee recommended, we will bring forward
amendments which require proposals for an Order under sections 10 or 13 to be
subject to an enhanced form of 'super-affirmative' procedure under which a
proposed draft Order must be laid before Parliament together with an explanatory
document for a period of 60 days. This will permit public consultation and scrutiny
by the relevant parliamentary Committees, if they so wish, on the terms of the
proposed Order before a final version is laid before Parliament which would be
accompanied by a further explanatory document giving details of the comments
received and any changes made, and would be subject to affirmative resolution
procedure.
Parliamentary bodies
The Finance Committee noted that a number of Parliamentary commissioners
and ombudsmen had expressed concern about their inclusion in Schedule 3, on
the basis that they were accountable to Parliament rather than Ministers. On the
other hand, several of the commissioners also acknowledged that provided there
were appropriate safeguards to reflect the independence of Parliamentary bodies
from Ministers, the Order-making power could provide a useful means of making
sensible changes to their functions and jurisdiction without the need for primary
legislation.
As I indicated in the attached letter of 18 December to the Presiding Officer, I
believe that the best way forward would be to retain Parliamentary bodies in
Schedule 3, including Audit Scotland and the Scottish Commission for Public
Audit as well as the various parliamentary commissioners and ombudsmen, but
to bring forward amendments at Stage 2 to provide that in relation to these
bodies the power to initiate proposals for an Order under Part 2 of the Bill should
rest with the Scottish Parliamentary Corporate Body (SCPB) rather than
Ministers. To give effect to this, I therefore propose to provide that Scottish
Ministers could embark on a statutory consultation process only if requested to
do so by the SPCB; and that following consultation a draft Order could only be
laid before Parliament with the consent of the SPCB.
Scope of the Order-making powers
In response to concerns raised in evidence to the various Committees which took
evidence on the Bill, we will bring forward amendments to make it expressly clear
that the Ordermaking powers in sections 10 and 13 could not be used in such a
way as to interfere with the independence of the judiciary, judicial bodies or
judicial decision-making. As recommended by the Subordinate Legislation
Committee, we will also bring forward amendments to make it expressly clear
that the power in section 11 could not be used to add local government bodies to
schedule 3, which means that they could not at some future stage brought within
the scope of the Order-making powers in Part 2 of the Bill.
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Finally, in response to concerns which were raised by the National Collections
and the Education Committee, we will bring forward amendments which make it
clear that the Ordermaking powers could not under any circumstances
undermine or cut across existing statutory duties to protect and preserve
Scotland's cultural heritage.
I am grateful to you and your Committee, and to the other Committees which
took evidence on the Bill, for the very thorough and helpful Stage 1 Reports
which they have provided. I hope you will agree, in turn, that our response is a
positive and constructive one which seeks to address the points which have been
raised. I firmly believe that the process of dialogue and debate which has taken
place already, and will continue through the Stage 1 debate on 7 January and
detailed consideration of our proposals at Stage 2, will result in a better Act and,
most important of all, better public services for the people of Scotland.
I am copying this letter to the Presiding Officer, the Conveners of the other
Committees which took evidence on the Bill, MSPs and the various
Parliamentary Commissioners and ombudsmen.
John Swinney MSP, Cabinet Secretary for Finance and Sustainable Growth
18 December 2009
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RURAL AFFAIRS AND ENVIRONMENT COMMITTEE
EXTRACT FROM THE MINUTES
21st Meeting, 2009 (Session 3)
Wednesday 16 September 2009
Present:
Karen Gillon
Alasdair Morgan
Peter Peacock
Maureen Watt (Convener)

Liam McArthur
Elaine Murray
John Scott (Deputy Convener)
Bill Wilson

1. Decisions on taking business in private: The Committee agreed to take item 3
in private, and also to take future draft reports on the Public Services Reform
(Scotland) Bill in private.
2. Public Services Reform (Scotland) Bill: The Committee took evidence on the
Bill at Stage 1 from—
Robert Balfour, Chair, Association of Deer Management Groups;
Ian Jardine, Chief Executive, Scottish Natural Heritage;
Professor John Milne, Chairman, Deer Commission for Scotland;
Duncan Orr-Ewing, Convener, Deer Task Force, Scottish Environment LINK;
Roseanna Cunningham MSP, Minister for Environment, Frances Beck,
Solicitors Food and Environment Division, and Jo O'Hara, Head of the Natural
Heritage Management Team, Scottish Government.
Peter Peacock MSP declared that he used to serve on the board of Scottish Natural
Heritage.
Witnesses from the Association of Deer Management Groups and Scottish Natural
Heritage agreed to provide the Committee with supplementary information.
3. Public Services Reform (Scotland) Bill (in private): The Committee reviewed
the evidence heard earlier in the meeting.
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Public Services Reform
(Scotland) Bill: Stage 1
10:00
The Convener: The committee has been
designated to scrutinise sections of the Public
Services Reform (Scotland) Bill that fall within its
remit, specific ally sections 1 and 2, which propose
the transfer to Scottish Natural Herit age of
functions of the Deer Commission for Scotland
and the A dvisory Committee on Sites of Special
Scientific Interest. After taking evidence t oday, the
committee will submit a report to the lead
committee on the bill, the Finance Committee, in
October.
The purpose of the first session is to enable us
to hear evidence on the bill from a range of
stakeholders. In the second session, we will hear
from the Minister for E nvironment and Scottish
Government officials.
I welcome the first panel of witnesses: Robert
Balfour is chair of the Association of Deer
Management Groups; Ian Jardine is chief
executive of Scottish Natural Heritage; Professor
John Milne is chairman of the Deer Commission
for Scotland; and Duncan Orr-Ewing is convener
of the deer task force of Scottish Environment
LINK.
We move straight to questions from members.
How has the Deer Commission for Scotland
developed collaborative working with the deer
management sector? Can SNH provide examples
from within its current work of when it takes that
approach?
Profe ssor John Milne (Deer Commission for
Scotland): We work in partnership with the deer
management sector. We attend all deer
management group meetings, provide advice
when it is requested, and have liaison meetings
every quarter with the Association of Deer
Management Groups. We believe that there are
strong relationships bet ween our deer officers and
individual members of deer management groups—
in other words, estates.
Ian Jardine (Scotti sh Natural Heritage): For
some time, the public bodies concerned—primarily
the Deer Commission for Scotland, SNH and the
Forestry Commission Scotland—have been cooperating closely, through the deer liaison group.
For a number of years, those public bodies have
taken a shared approac h. We seek to work in
similar ways and co-operatively on deer
management issues.
The Convener: What has been Robert Balfour’s
experience of working with the two bodies?
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Robert
Balfour (Association of Deer
Management Groups): As Professor Milne said,
we have had a good close working relationship
with the Deer Commission for Scotland. That does
not mean that we do not disagree at times, but the
relationship has been constructive and useful. Our
relationship with SNH is perhaps more fraught.
One of our worries about the proposed joining up
of the two organisations is that there is the
potential to lose t he good working relationship t hat
we have with the Deer Commission for Scotland’s
deer officers.
The Convener: What do you mean when you
say that your relationship with S NH has been
fraught? What is the context of that?
Robert Balfour: In rural land management, it is
well known that Scottish Natural Heritage’s
relationship with farmers and landowners is
difficult. I am a farmer and landowner myself. I
have also been a practising chartered surveyor
and have worked for S NH to try to sort out some
of the mess that it has got itself into in the past.
SNH’s relationship with farmers and landowners
is now improving. We hope—assuming that the
merger happens—that it will continue to improve
and be influenced by the relationships that people
who work for the Deer Commission for Scotland
have already.
The Convener: Mr Orr-Ewing, what has been
your experience?
Duncan Orr-Ewing (Scotti sh Environment
LINK): It is worth noting that we are dealing in
Scotland with a much more diversified land ownership structure these days. There are
communities that own land and there are non governmental organisations—which I repres ent
today—that own land, such as the National Trust
for Scotland, RSPB Scotland and the Scottish
Wildlife Trust.
We have had good relationships with S NH and
the DCS over the years and we support the joint
working that has been going on among those two
agencies and the Forestry Commission Scotland.
Such working makes a lot of sense, certainly when
we are talking about hitting Scottish Government
targets for improving the condition o f sites of
special scientific interest.
Alasdair Morgan (South of Scotland) (SNP ): I
will follow up Mr B alfour’s remarks about SNH.
The submission from the Association of Deer
Management Groups also says that
“SNH’s record of delivery is not good”,

although it does not say delivery of what. That is a
fairly broad and s weeping statement. Will you
evidence that?

1916

Robert Balfour: I cannot give you a specific
example off the top of my head.
Alasdair Morgan: I did not ask you to. You
would need t o give me lots of specific examples,
because that is a fairly general statement about
the organisation’s rec ord, as is the statement that
you made earlier about SNH’s relations with
landowners and farmers.
Robert Balfour: A fter the meeting, I will s end
you details of evidence t hat supports what I said. I
cannot give it to you off the top of my head
because I do not have the information in front of
me.
Alasdair Morgan: Would it be reasonable for
somebody who comes to the matter cold t o say
that the reason for the statement might be that the
relationship between the Association of Deer
Management Groups and the Deer Commission is
a bit too cosy and y ou just do not have such a
cosy relationship with SNH? Perhaps one of the
benefits of merger might be a more sensible
relationship.
Robert Balfour: I refute the assertion that we
have too cosy a relationship with the Deer
Commission. We have had disagreements with it,
but that does not mean to s ay that we do not work
with it and c ommunicate with each other. The
relationship with SNH has improved dramatically
over the past few years, but it is a muc h bigger
organisation and we have had people come to
deer management group meetings who do not
really know about the deer side of t he situation.
One of the advantages of bringing together the
two organisations will be that SNH will gain the
benefit of t he DCS’s experience in dealing with
deer matters.
Profe ssor Milne: I refute the idea that we have
a cosy relationship: that is completely wrong. It
would have been the truth 15 years ago when the
Red Deer Commission existed, before the Deer
Commission for Scotland came into being. We
have an empathetic way of working becaus e we
have staff who have ex perience of stocking and
considerable knowledge of deer. That makes for
relationships that work well, but they are not by
any means cosy.
Ian Jardine: It would be silly to pretend that
SNH’s relationship with all landowners and land
managers has always been sweetness and light. I
take Robert Balfour’s point. There was a period
when SNH was primarily concerned with
implementing Government objectives, such as on
designation of protected areas and on s pecies
protection issues, which led us to be quite focused
on those areas. However, those are not the areas
that delight the hearts of Scotland’s landowners
and farmers, because they see such issues as an
imposition. However, that work was done in the


1525

1917

16 SEPTEMBE R 2009

interests of what was seen as the wider public
benefit of conserving the natural heritage.
In more recent years, the focus has been
moving away from land designation and toward
issues such as sustainable management of land
and getting social and economic benefits from our
natural heritage, which has eased the tensions
between Scottish Natural Heritage and the land
management community.
I see the merger of the Deer Commission wit h
my organis ation as an opportunity becaus e not
many people in SNH have the skills and
experience that people in the Deer Commission
have—some do, but not a great number. From the
point of view of SNH, the merger would help to
move that process forward and would enable us to
benefit from the work that the Deer Commission
has been doing.
Liam McArthur (Orkney) (LD): I wonder
whet her Mr B alfour agrees with the suggestion in
SNH’s submission that the relationship between
the two organisations was “firm”. I think that that
has perhaps been called int o question.
The
opportunities
that
SNH
foresees
notwithstanding, one of the risks that SNH’s
submission highlights is the loss of effective
stakeholder relations hips, which touches on issues
to which Alasdair Morgan was alluding. However,
you also say that that risk is manageable, subject
to resources being available. Why do you see t hat
as being subject to resources? With the exception
of some efficiencies, the merger should leave the
DCS and S NH with the same relationship t hat
existed before.
Ian Jardine: We highlighted it as a risk becaus e
we think that it is something that we need to keep
an eye on, not because we think that it
undermines the argument for the merger.
However, it will require time and effort to maintain
those relationships. We want to maintain the Deer
Commission’s round-t able processes and the
contact with the local deer management groups,
and we want to establish—at least for the
immediat e future—a small group to support the
board with its new deer functions. Part of the role
of that group would be to develop and maintain
relationships with the deer sector.
All those activities will require some resources,
but it is important to undertake them if we want to
minimise the risk that has been identified.
Liam McArthur: Do you see the functions being
handled in a different way in terms of personnel?
Ian Jardine: Initially, I think that mainly the
same personnel will be involved; the staff who
currently perform those functions in the Dee r
Commission will continue to do so. Over time,
however, I would like staff who are currently
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employees of S NH to be trained in and to gain
experience in those roles as well. I would like to
widen the involvement of staff so that we are not
relying only on former Deer Commission staff to
carry out those functions, and on Deer
Commission staff to perform other functions in
relation to which t hey have experience, such as
estate management and wildlife management.
Liam McArthur: That suggests that fewer
resources would be needed because of
efficiencies that could be made.
Ian Jardine: Overall, we expect that the merger
will create efficiencies.
Profe ssor Milne: One of the risks that Ian
Jardine was alluding to—and one of the DCS’s
concerns—is that the role of t he DCS board is
quite different from that of t he S NH board. We
have eight board members outwith the staff of
around 25 people, which means that the board
takes a more hands-on role. As well as dealing
with the corporate governanc e side of t hings,
people in something like two full-time equivalent
posts at senior level deal with the business of the
DCS through the board. That is important with
respect to the point that was made about
stakeholder relationships, because much of t hat
business relates to stakeholders. My concern is
that those t wo full -time equivalent posts will need
to be replicated in t he merged body, which will
require additional resources. Therefore, I do not
think that savings will be as large as expected.
10:15
Peter Peacock (Highlands and I slands) (Lab):
I have a question for Ian Jardine, and I want to
pick up on the point that Liam McArthur made. I
should make it clear that I was an S NH board
member a number of years ago and that I have
work ed closely with Ian Jardine. I do not know
whet her that is a good or a bad thing; we shall
see.
I picked up Ian Jardine’s comment about
resources slightly differently from how Liam
McArthur picked it up. The Deer Commission for
Scotland currently has a budget of almost
£2 million—I think that it is about £1.7 million. I
presume that Ian Jardine expects that whole
budget to transfer to SNH and that efficiencies
would then be considered. S NH will be planning
scenarios t hat involve reductions in budgets for
next year and beyond. In order that we can gauge
how that £1.7 million relates to the wider scenarios
that are being considered, will you say what sort of
percentage reductions SNH is planning for?
Ian Jardine: I am happy to say what we are
planning for. Of course, we hope to hear very soon
exactly what our budget for next year will be. At
the moment, we are scenario planning; we cannot

1919

16 SEPTEMBE R 2009

fix things. We are primarily considering the effects
and impacts on our programmes of possible
budget reductions of 5 and 10 per c ent. We are
also considering what would happen with the
slightly scarier option of a budget cut of up to 15
per cent.
Peter Peacock: SNH’s budget is around
£63 million or £64 million. You may receive around
£1.7 million, but you are considering scenarios in
which there may be reductions of between
£3 million and £7 million. I am not suggesting that
those cuts will necessarily materialise, but if they
do, the Deer Commission for Scotland trans fer
would be dwarfed by them. In that context, and
given that the deer work would be a new work
component, would S NH intend to protect that
transfer from the broader efficiencies, or would it
see the t rans fer money as subject to cuts of 5 or
10 per cent, or the scary 15 per cent scenario? Is
there any policy view on that yet?
Ian Jardine: There is no policy view on that in
SNH. We will ultimately be guided by whatever we
are told the priorities are in grant-in-aid letters.
That will det ermine what we prot ect and do not
protect.
Obviously, if the merger goes ahead, my board
will intend t o make it work, which would tend to
give some prot ection to the deer work in the short
term. I am thinking about the matter logically.
Beyond that, the honest answer is that things will
depend on the scale of the reduction. If we are
talking about a 5 to 10 per cent cut, we will not b e
able to do that, because the amount of funds that
would not be forward committed would mean t hat
we would have to consider every possibility,
including with respect to the deer work.
John Scott (Ayr) (Con): I want to ask Ian
Jardine about the loss of expertise with the loss of
the Deer Commission for Scotland board, and
about uncertainties about the future role of DCS
staff in S NH. Can you reassure us that you are
confident that the loss of the DCS management
will be sufficiently addressed during integration?
What are other panel members’ views on that?
Will the problem definitely be adequately
addressed?
Ian Jardine: I shall start and John Milne might
add something from his own perspective.
I think that the steps that we have taken will
minimise the risk that John Scott has highlight ed.
With regard to the staff, we have carried out a lot
of early planning for implementing a merger,
should that be the final decision, and we have
work ed with the staff in various groups to examine
the structures of, and roles in, the merged
organisation. We are quite well advanced with t hat
work, which has been helpful in reassuring staff
that they have a future in the merged organisation,
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and we are now discussing with staff in both
organisations assignments in a new structure. I
am optimistic that we will ret ain in the new
organisation most of, if not all, the skills of the
current Deer Commission for Scotland staff.
The issue at board level is trickier. As John
Milne pointed out, he has eight commissioners for
28 staff; we have 12 board members for about
700. As a result, the relationship bet ween staff and
board and, indeed, the roles of board members,
are quite different in the organisations, which is
why we have set up a group to support the board.
The steering group t hat is examining the merger
supports that propos al, which we feel will minimise
the risk that will be posed by the loss of the deer
commissioners and their experience, in the short
term.
Profe ssor Milne: I support Ian Jardine’s
comments about the staff. In the merger, the
commission staff will not be made redundant but
will, instead, move into the new organisation. We
have been working very closely together to ensure
that staff who are moved into a merged
organisation will continue in their current roles. I
am reasonably optimistic that that will happen.
The relationship with the board is a more difficult
issue because, as I said, board members spend a
lot of their time doing work that staff in other larger
agencies would carry out, and we need to ensure
that that continues—aft er all, it is a key element of
DCS’s empathetic way of working. Senior people
who are reasonably well res pected in the deer
sector can make things happen more easily than
other staff can, and it has been suggested that a
panel of experts be created to help t he new
merged body in that respect. Although the merger
will be useful, it is only part of the story; we still
have t o ensure that the new organisation has
enough senior management expertise.
Ian Jardine: SNH has an arrangement of local
advis ers throughout the country who support the
board on local issues. Some obviously have deer
management experience; in fact, one of them is, at
the moment, a deer commissioner. The point is
that we are not relying solely on the new group to
support the board; it can get the expertise and
advic e that it needs in other ways.
Duncan Orr-Ewing: The stakeholder group that
SNH and DCS have established and whose
members include people who are seated around
this table has very helpfully contributed to the
process.
It is worth noting that, as part of the process,
SNH is making some internal changes, including
widening its remit and increasing the number of
strands in which it is involved. The introduction of
a new wildlife management strand, for example,
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will help t o incorporate some of t he skills of the
current DCS staff.

level in the staff of the new organisation to replace
what has been lost from the DCS board.

Scottish Environment LINK does not support the
creation of a separate DCS board within an SNH
board structure. We do not think that it would work
well. However, we feel that the proposal to
integrate certain aspects by training current SNH
board members in deer skills and recruiting new
board members with such skills would be helpful.

Alasdair Morgan: I have two follow-up points.
Presumably, as Mr Balfour said, the advis ory
panel has to be time limited. Ot herwise, if we
simply carry on the structure —the staff t rans fer
and t he board members change their badges from
“board member” to “member of the advis ory
panel”—few if any of the benefits from the merger
will be realised.

John S cott: The key issue is the transfer of
knowledge and the loss of t he board members’
hands-on
approach.
We
need
definitive
reassurances from S NH that it will assimilate t hat
expertise however possible. The committee does
not want to revisit the situation in two or three
years only to hear that deer interests are being
neglected becaus e there was no suitable
knowledge transfer at the time of the integration.
Those are the reassurances that we seek.

“it may seem disproportionate for one species sector ,
Scotland’s deer, to have a dedicated agency”.

If S NH faces financial pressures, it may seem
disproportionate to the organisation that one
species sector should have an advisory panel and
special staff allocated to it.
Ian Jardine: We acknowledge that, in the short
term, because of the demands on the
organisation, it would be appropriate to have a
panel to advise on deer issues for the reas on,
which John Milne has set out, that we are going
into a period of change, in which SNH will take on
those areas of expertise.

Robert Balfour: It is important, as Ian Jardine
mentioned, that the advisory panel be time limit ed.
It needs to be able t o transfer knowledge to the
senior staff within SNH to achieve a trickle-down
effect. It is import ant that we do not los e that
expertise, and any method of trans ferring that
knowledge should be considered carefully.

I feel a bit of a need to defend the o rganisation.
We do not start from zero knowledge of deer
management. SNH has a role in deer
management at the moment, and we participate in
meetings with the deer management groups and
deer liais on groups. I t ake the point t hat some
skills and experience could be added in, but I
reiterate that we are not starting from zero, and we
will have the benefit of the experience of Deer
Commission for Scotland staff—from all levels of
the organisation, including the senior levels. I am a
bit more confident than John Milne is that we can
acquire and hold on to the necessary experience
and skills.

I will comment on Ian Jardine’s reply to the
questions on the financial aspects of the merger. I
hope that, if there are huge cuts in S NH, it will not
mean t hat the deer bit is cut out completely. If
SNH faces a cut of £3 million and £2 million
comes with the DCS, it would be easy for SNH to
decide just to get rid of the DCS side, but we do
not want to lose that expertise becaus e, if things
go that way, we will be back here in three years
asking what has happened to the deer.
Profe ssor Milne: I support the idea of the panel
because it is one way of transferring expertise and
the working of the board members into the new
organisation. However, there are t wo full-time
equivalent staff positions that are fulfilled by our
board at the m oment but which are not included in
the new merged organisation at senior level. I am
keen that there be more deer expertise at a senior
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There is another tension, especially if financ e
comes into it. Mr Balfour’s submission says:

Duncan Orr-Ewing: We support the idea of the
advis ory panel that SNH and the DCS propose to
accompany the merger. However, it should be
constituted not only from among interests from the
private sporting estates sector but from community
and NGO managers, so that it represents the
wider interest in deer management in Scotland.

I disagree with what Duncan Orr-E wing said
about the advisory panel being represent ative of
the organisations. If it is to trans fer knowledge, it
must be a panel of expertise, not a representative
panel. The board members from the DCS have
that expertise, which is what we are worried about
losing.
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10:30
Peter Peacock: I want to move on to the policy
views in SNH and in the Deer Commission about
the number of deer. I will probably simplify this for
the purpose of the argument, but I am s ure t hat
you will get my drift.
There is probably a view in the NGO sector and
in SNH that there are too many red deer in the
uplands, which is having an effect on grazing and,
therefore, the natural regeneration of woodlands,
scrub and s o on. Is it still the policy view in SNH
and among NGOs that, generally speaking, there
are too many red deer? Is that view significantly
different from the view that Professor Milne might
hold, representing the Deer Commission?
Professor Milne might wish to answer that himself.
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Joining t wo organisations that currently have a
different focus presents challenges. To really
simplify it, SNH has a species interest—although
red deer are not, in any sense, an endangered
species—and also a habitat interest. The Deer
Commission focuses on red deer in particular. Can
you state the current policy position?
Ian Jardine: We would find the statement
“There are too many red deer in the uplands” a bit
of an unhelpful generalisation. The work that has
been done in the joint working group, wit h the
Forestry Commission and the Government, has
been more focused on identifying priorities. Our
view is that there are still areas of concern about
the size of t he red deer population and its impact
on nat ural heritage. However, the focus is more on
particular protected areas, for instance, where
there are demonstrable impacts, than on making
generalisations about there being too many red
deer.
The Deer Commission might have issues about
areas in which there are problems of road safety
to do with the deer population; the Forestry
Commission might have issues about the effects
of deer on forestry; and the Government might
have issues about the effects of deer on
agriculture. By getting together to identify where
there are concerns about the impact of red deer
populations, we have managed to agree on them
among the public agencies and to work on that
basis.
A number of private estates have taken the
issue very seriously and have made considerable
efforts to get a better balance between their deer
population and conc erns about the habitats on
their estates.
Profe ssor Milne: I support what Ian Jardine has
said. We work together closely in joint working
with SNH and Forestry Commission Scotland. Ian
Jardine made a good summary of the current view
that we all have: in some particular instances there
are too many red deer, but there are fewer such
instances now. In fact, I do not think that the
population of red deer has increased at all over
the past 10 y ears. Red deer have moved into new
areas where there were not any before. That is
partly bec ause of a decline in t he number of hill
sheep. There have been changes in population
density, although the densities in most of the old
deer areas have remained much the same—it is
just that the deer have moved into new areas.
That will be a concern for the future.
Mr Peacock was perhaps slightly wrong t o
suggest that SNH is interested only in the
conservation of deer and the natural heritage
aspects. Like the DCS, SNH has a wider remit
than that. The DCS remit is to foster the
conservation,
control
and
sustainable
management of deer, and SNH is beginning to
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work much more in a way that matches that very
well. There are not the same differenc es that there
once were, and we are working much more closely
together to achieve a more balanced view of deer.
I would never say that there are too many deer
in Scotland. One could argue that t here are too
many deer in a few places, but we must balance
the negative aspects of deer with t he positive
aspects in relation to tourism, venison production,
income from sporting estates and so on. We must
get that balance right, and I hope that in the future
SNH will talk about the issue more in those terms
than purely in terms of nature conservation.
Duncan Orr-Ewing: Ultimately, we do not think
that red deer should be t reat ed in isolation from
other natural resource management. That all goes
together; one of the main arguments for the
merger is that there should be a wider synergy to
look at red deer and t he way in which t hey
interrelate with other parts of the natural heritage.
We support sustainable deer management, which
is now enshrined in the latest strategy on deer
management in Scotland that t he Scottish
Government is producing with support from the
agencies that we have discussed.
We acknowledge that there is an issue with high
deer numbers in certain parts of Scotland, and we
know that excessive browsing can cause serious
damage to natural heritage features. We support
the joint working process that has been
established between the agencies to try to tackle
those problems, but we acknowledge that 28 per
cent of the SSSIs and Natura 2000 sites
experience issues that are related to heavy deer
browsing.
A big job needs to be done, which takes us back
to the issue of resources. Given the loss of natural
predators and the requirement for man to manage
the deer population sustainably, consistent
resources will be required to manage deer in
balance with other aspects of the natural heritage.
Robert Balfour: The A DMG supports the
sustainable deer management project; it is all
about balanc e. I had hoped that we had moved
away from the generalised statements about there
being too many deer in Scotland —there are one or
two areas in which deer numbers are probably an
issue, but it is about the impact on the natural
heritage rat her than the numbers. S ome of those
impacts are perceived as being caused by too
many deer, but they are in fact being corralled by
other things.
John Milne mentioned sheep numbers. Deer
and sheep are both grazing animals, and if sheep
are taken off the land and not replac ed that could
lead to an issue with undergrazing in some areas.
A huge balancing act needs to be achieved.
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Deer management contributes a significant
amount of money to the national economy: around
£100 million, according to the Public and
Corporate Economic Consultants study that was
done 18 months ago. We do not want to lose that.
On top of that, there is tourism, which is also
important—although it was probably not costed in
the study—as deer are an iconic species.
Peter Peacock: I am grateful for that evidence;
it is very helpful.
Liam McArthur: You have discussed the loss of
sheep numbers in some of the upland areas. That
concern is shared not only by the Government, but
by all the political parties in the Parliament, and
there is a stated intention to try to redress the
issue through various mechanisms, which will
probably have resource implications. Is there a
risk, however, that if that proves to be successful,
we could return to a scenario in which there are
problems with deer numbers in particular areas?
Robert Balfour: The sheep have not come off
the land evenly—the Scottish Agricultural College
has done studies on it—so in some parishes there
are no sheep, whereas in other parishes the
sheep numbers have not changed at all. We would
have to increase sheep numbers dramatically to
return to what may have been the position 10
years ago. I am not an expert on sheep grazing or
on grazing generally—John Milne knows much
more about that than I do—but I do not think that
deer numbers in particular areas will become an
issue. That is much more likely to happen if sheep
numbers continue to fall.
Profe ssor Milne: Deer and sheep graze fairly
similarly, although t here are minor differences. If
sheep are removed from any of our hill areas—in
some areas that is happening already—the deer
take over that ground. Because they graze in
much the same way, they can have the same
impacts that the sheep were having. We need to
manage the deer population by getting people with
the right skills and training into those areas. My
concern is to facilitate that process. We do not
have to reinvent the sheep—we can manage the
deer appropriat ely and produce venison, a high quality product that will be in demand.
Karen Gillon (Cl yde sdale) (Lab): There is
general consensus among politicians that we want
to reinvent the sheep in some areas of Scotland
where we have taken sheep off the hills. There are
clear benefits in putting sheep back on to those
hills. Members would be concerned at the
suggestion that we should not go down t hat road
and should continue replacing sheep with deer.
Profe ssor Milne: One reason that you may
wish to retain sheep is that they provide jobs, but
the management of red deer also creates jobs. In
many fragile rural areas, it is one of the main
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sources of jobs. If the deer population expanded,
the number of jobs in those areas would increase.
Elaine Murray (Dumfrie s) (Lab): As you are
aware, the First Minister announced in his
statement on the legislative programme two weeks
ago that a wildlife and natural environment bill will
be introduced this year. The consultation on the
possible content of that bill, which will include
aspects of deer management, closed on 4
September. The cons ultation has already flagged
up concerns about closed s easons and the
qualifications that are required in order to shoot
deer. Would it not be better for t he merger to be
postponed until aft er the wildlife and natural
environment bill has been considered, especially
given that two members of the DCS board work in
stakeholder relations? If the proposed bill turns out
to be a bit contentious, will a change of structures
at this time make the process more difficult?
Profe ssor Milne: That is an interesting
question. I will rewind a little. When t he proposed
merger was first announced, we point ed out to the
minister at the time that the current legislation was
not fit for purpose and that, if the merger t ook
place, there needed to be a new deer act to
replace the old one, so that the new, merged
organisation could work more effectively. That is
beginning to happen. I hope t hat we will get new
deer legislation as part of the wildlife and natural
environment bill. We have been supportive of the
proposed bill, on the basis that it will make d eer
management better and more sustainable in the
future and make it more possible for the
responsible agency to deliver that. Currently, only
the hard work of our board, in particular, enables
some pretty daft provisions in the Deer (Scotland)
Act 1996 to work reasonably well.
Because we have been heavily involved in
developing the wildlife and natural environment bill
and
because
of our
relationships
with
stakeholders, there is an argument for delaying
the merger until the bill has been passed and has
begun to work. The other argument, of course, is
that as long as sufficient expertise from the
previous board moves into the merged
organisation we can get round the issue.
10:45
Duncan Orr-Ewing: We see no particular
reason for delaying the merger. All the agencies
have been working closely together and are
signed up to delivering sustainable deer
management through the most recent deer
strategy. Whatever new, merged body is in place
will have to deliver sustainable deer management,
which is the fundamental premise of t he way
forward.

1927

16 SEPTEMBE R 2009

Ian Jardine: I do not need to tell members that it
is hard to get the timing perfect when we are trying
to get legislation to fit t oget her. If it is decided t hat
the merger should go ahead, I ask that it not be
delayed, because staff in both organisations have
a timetable to which they can plan, subject to
parliamentary agreement, and to put that timetable
into a state of s uspended animation would
increase uncertainty and increase the risks. There
are challenges attached to merging and changing
legislation, but with sufficient lead-in time we can
manage the risks. Greater risks would be posed if
there were uncertainty over the timing of the
merger.
Robert Balfour: The ADMG regards the merger
almost as a done deal. It has gone off our
members’ radar; they are much more concerned
about the proposed wildlife and natural
environment bill. I have been saying to our
members that the staff in the two organis ations
have been fully involved in reaching this stage of
the potential merger. As Ian Jardine said, we do
not want to increase uncert ainty.
When the merger was originally being
discussed, I remember a meeting in Pitlochry with
the civil servants who were involved, at which the
idea of a new deer act came up. We suggested
leaving that until after the merger had happened
and the new organisation had bedded down. We
would much rather such an approac h were taken
than the approac h that Elaine Murray suggested.
Elaine Murray: Would it be better to delay the
introduction of the wildlife and natural environment
bill, given that there is no huge urgency in that
regard, to allow the new organisation to bed down
and create relations hips with stakeholders?
Profe ssor Milne: The counter-argument to suc h
an approach is that to make the new
arrangements work better we need a new bill to
deliver sustainable deer management, because
the current legislation is not fit for purpose.
Elaine Murray: I was not suggesting that the bill
should be delayed for a long time; I was
suggesting that it could be delayed to allow the
new organisation to bed in and develop a
relationship with stakeholders before the bill goes
through the parliamentary process.
Robert Balfour: We do not want there to be
uncertainty about whether the organisations will be
merged. That would be much riskier than the
introduction of the new bill close on the heels of
the merger. We are all up for the challenges t hat
the merger will bring, but we think t hat they are
manageable.
The Convener: The issue has been dealt wit h
well, so we will move on.
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Bill Wilson (West of Scotland) (SNP): I want to
ask about the dissolution of the Advis ory
Committee on Sites of Special Scientific Interest. If
objections to SSI notifications are to be considered
and resolved by SNH, whic h itself is responsible
for proposing SSIs, the process might not be
terribly independent of S NH. I appreciat e that SNH
currently makes the final decision, but ACSSS I
might put the alternative view more vigorously
than might someone from the organisation that
proposed and will make the final decision on the
SSI.
Ian Jardine: Yes. The argument about ACSSS I
has been about whether there needs t o be a
standing c ommittee to do that job or whether there
are other ways of doing it that avoid having a
standing committee and the costs that are
associated wit h appointing and managing it. The
argument has been that there are other ways of
getting independent sources of advice for SNH
and that there could be a requirement for S NH to
seek and publish independent advic e. That would
place a duty on SNH to source that advice, which
might come through a university contract. A
source of impartial advice would therefore be
available to SNH, but it would not c ome through a
standing c ommittee with appointees who are
appointed through the public appointments
process. The result should be similar.
Bill Wilson: If y ou have to go t o independent
organisations such as universities, could that not
end up costing more than having ACSSSI?
Ian Jardine: The belief is that it would not. The
savings from removing ACSSSI are not huge, as
you have seen from the bill, but there would be
associated costs. However, the argument is that if
there is still a view that it is important that SNH
gets independent or at least impartial advice, the
question is what the most cost-effective way of
providing that advice will be. The current
suggestion is that having a standing committee
appointed through the public appointments
process that might not deal wit h more than one
case a year might not be the most efficient way
and that there are other ways of getting impartial
advic e, through an academic institution or
what ever, that would be cheaper. It would not be
hugely cheaper, but it would be cheaper.
Karen Gillon: I am int erested in the costs. As I
understand it, removing A CSSSI will save
approximately £10, 000 a year. The point of the
public appointments process is that it is seen to be
fair and people are seen to be impartial. If you go
to somebody else for advice, how do you ensure
that impartiality? How do you ensure that the
people who are involved in making such
decisions—although they are independent of
SNH—are sufficiently independent of everybody
else? That is what the public appointments
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process is about and I am not entirely convinced
that a saving of £10,000, some of which will have
to be offset against the cost of employing
consultants to deliver the same advic e, is worth
losing the impartiality of the process.
Ian Jardine: At the end of the day, Parliament
will make a judgment about the appropriateness of
having a committee appointed through the current
processes and whether t hose processes are
appropriate t o a committee that might deal with
only one case a year, and will decide on the level
of safeguard that is required.
Unless we doubt the objectivity of our
universities, it will be possible to identify
individuals or institutions that have the scientific
standing and respectability that will mean we can
have confidence in their impartiality.
The Convener: John Scott and Peter Peacock
both want to ask questions. We will hear them
both before the witnesses respond.
Peter Peacock: It might s eem like a small and
trivial matter because of the sums involved, but
the origin of ACSSS I is important. It is no accident
that ACSSS I was established in 1991. Ian Jardine
said earlier that SNH was not necessarily flavour
of the mont h at t hat time bec ause of the work t hat
it was doing; in fact, it was far from being flavour of
the month. I was a Highland councillor at the time
and was involved in some of the criticism of SNH.
Indeed, Mr Balfour made that point. I recall t hat
ACSSSI was established because of the sense at
that time—I readily accept that things have moved
on, although there are still disputes—that there
was an over-zealous approach to designation
among some people in SNH. It was therefore
deemed to be necessary to have some body that
stood completely independently of SNH to look
objectively at scientific evidence and give advice
to SNH before it confirmed any decision. That was
an important part of trying to balance the equation
at the time. Are those arguments not still valid on
the occasion that such disput es might still arise? Is
it not entirely valid that that body should continue,
given that it would do so at such a marginal cost?
Secondly, Ian Jardine said that if t he bill were t o
allow ACSSS I to be removed and SNH were to
take on its responsibilities, he would be placed
under certain duties about publishing and seeking
advic e. Is the bill strong enough in that regard?
John Scott: My question is on a similar t opic,
which is the corporate governance structures of
SNH. Presumably, if you have c onfidence in
yourself, your non-executive board directors must
have a huge influence on this sort of evaluation
process. You might want to talk a little bit about
that.
Ian Jardine: I do not question the value of suc h
impartial advice. It has been extremely helpful,
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and I hope that nothing that I say here will be seen
as questioning the value of impartial advice—in
many ways, having it has strengthened the
process. I am not t alking about doing away with it.
The question is how S NH accesses that source of
impartial advice. We have led the way. In England
and Wales, there is no such process; they do not
have that impartial input. However, we have it in
Scotland and we should retain it in some form or
other. The question is how.
On the question whether the bill is strong
enough, it is not a question of strength. As you
probably saw in our submission, we have some
questions about the current arrangements, which
seem to require us to set up a committee. There is
a risk that we will get into quite c omplicated
governance arrangements. It might be simpler for
the bill to outline what SNH should do and the
requirements that we have to meet, and then allow
the S NH board to set up whatever structure is
needed to meet those requirements.
John Scott asked about corporate governance.
The board has a standing s ub-committee—a
protected areas committee—whic h considers any
cases for notific ation of SSSIs. It gives the
authority for us to proceed. It considers any
objections, refers them to the advisory committee
and considers its response. If there is a difference
of view between that sub-committee and the
advis ory committee, the main board of S NH is
asked to act as the appeal body to consider that
differenc e. That is how the system works at the
moment.
Duncan Orr-Ewing: We support the abolition of
ACSSSI and suggest that there may already be
structures in SNH that are able to accommodate it,
such as the SNH protected areas committee.
I note what members of this committee ha ve
said, but ACSSSI deals with very few cases each
year. I know that it cost money to set it up, but
there may be other ways of dealing with the issue.
The scrutiny of SSS Is is largely about the
science, and whether SNH’s proposals stack up
on scientific grounds. We could see the merit in
bringing in independent advice from Scotland’s
universities to provide peer-reviewed criticism of
what SNH is suggesting.
Karen Gillon: Could we get some evidence—
perhaps over a period of five years—on the cases
that ACSSS I has heard and the views that it has
come to, so that we can determine what difference
it has made?
Ian Jardine: That is all published and we can
provide it to the committee.
The Convener: Members have no further
questions. I thank the witnesses for their
attendance. It would be very helpful if you would

1931

16 SEPTEMBE R 2009

supply any supplementary information to the
clerks by Monday 21 S eptember so that we can
circulate it to members to inform the drafting of the
committee’s report.
10:59
Meeting suspended.
11:03
On resuming—
The Convener: I welcome the second panel of
witnesses, who are from the Scottish Government:
Roseanna Cunningham MSP is the Minister for
Environment; Franc es Beck is a solicitor in the
food and environment division; and Jo O’Hara is
head of the natural heritage management team.
The Minister for Environment (Roseanna
Cunningham): I have some brief opening
remarks, mainly in c onnection with the DCS -SNH
merger. I am sure that all of us in Scotland
recognise that deer are a fairly iconic part of our
heritage. They play an important part in the rural
economy and they help to shape Scotland’s wild
landscapes and habitats. Managing them
sustainably is important for the delivery of our
biodiversity and economic objectives in the
uplands of Scotland, and protecting their welfare
and managing their impact on road safety in
particular are of growing significance in the
lowlands.
The Deer Commission for Scotland does an
excellent job in furt hering the conservation and
sustainable management of wild deer. It works
closely with stakeholders to develop strong
partnerships and to address issues of balance
between the various interests.
SNH als o works with a wide range of
stakeholders in promoting the conservation,
appreciation and sustainable use of Scotland’s
natural heritage. There is a clear overlap between
the roles of the DCS and SNH. The skills and
competencies that DCS staff have developed will
be a huge asset to SNH as it increasingly
addresses wider wildlife management issues. I
know that SNH and DCS have regularly spoken to
stakeholder repres entatives to identify future ways
of working that will ensure the full use and
expression of that expertise.
Some people have expressed concern t hat, by
losing a distinct voice in the land use debate, deer
risk being relegated to the ranks of problem
species or vermin. I do not believe that that will
happen; indeed, I am determined that it should
not. All sides rec ognise the value of deer in their
own right and as a sporting and economic
resource. The DCS has been instrument al in
achieving that consensus. I see the merger as a
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sign of maturity in the debat e about the
conservation of our natural heritage. I see a move
away from concentrating on single interests—
whet her sporting, economic or conservationist—
towards a more holistic and balanced debate
about the wide range of good and bad impacts of
such important animals.
I acknowledge the contribution that the Advisory
Committee on Sites of S pecial Scientific Interest
has made since 1992. A CSSSI is somewhat
anomalous in that it is appoint ed by ministers to
advis e SNH, which is the principal adviser to
ministers on the natural heritage. It is also
interesting that there is no equivalent body
anywhere else in the United Kingdom. Its workload
has reduced significantly since its establishment,
and it is likely that the number of new SSS Is that
will be notified in the future will be minimal. The
proposal to dissolve ACSSS I is therefore sensible;
it clearly reflects the bill’s objectives.
The Convener: Thank you very much, minister.
It has been said, both in the written evidenc e
that we have received and during the first part of
the meeting, that SNH and the DCS have different
approaches to regulation. What is your view of the
different perceptions of their approac hes to
regulation? What effect might doing away with the
DCS have in that respect?
Roseanna Cunningham: I agree that a lot has
to do with perc eptions. P eople with strong
interests argue that it is necessary to keep the
functions separate, but the merger offers
enormous opportunities for better relationships
with stakeholders, the release of funds for delivery
and better integration of policies—on climate
change, for example. We are now in a very
different atmosphere, and we must consider such
matters in a far more holistic way. The new
buzzword will be “ecosystems”, as opposed to
single issues. Rather than trying t o regulate for a
single thing, we will have to consider how
everything interacts in our ecosystems. We will
hear that word much more often in the coming
months and years.
A reference group will be established t o
represent the deer industry on the programme
board. Its terms of reference will include ensuring
that the merger produces a body and legal
framework that are in the best interests of deer
and the people who are employed to manage
them. The group will represent stakeholders
throughout the deer industry.
I do not think that there will be any loss of
expertise or that what we have proposed will lead
to any diminution of the good work that has
already been done. Indeed, the proposal is a way
of making that good work better.
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The Convener: It is likely that quite modest
financial savings will arise from the merger, but a
job will have to be done to build stakeholder
relationships. Are there any ot her benefits that
might arise from the changes?
Roseanna Cunningham: There is a financial
question, but it is not huge. We are not talking
about saving vast amounts of money. To be
honest, saving money is not necessarily the only
driver of our proposals.
Originally, it might have looked as though the
DCS and S NH were working in quite different
ways and in different spheres, but their work has
gradually overlapped quite significantly over the
years. The DCS is now involved in sustainability,
conservation and other t hings t hat might not
originally have been thought of as part of its remit.
Its work is already crossing over into some of
SNH’s functions.
By merging the bodies, we think that we can
maximise expertise in the much larger
organisation, deliver the same, if not better, results
and reduce the overlap in the wider sense, given
that our aim is to simplify the organisational
landscape. We think that when there are
significant overlaps between organisations, as is
the case with SNH and the DCS, it is useful and
important to reduce the overlapping functions. We
want to avoid having two sets of people doing the
same thing when better delivery can be achieved
by a single organisation.
Liam McArthur: You have been quite bullish in
suggesting that there will be no loss of expertise,
but you will be aware that some concerns have
been expressed along those lines. I presume that
that is why you said that you consider the skills of
DCS staff to be a real asset to the new merged
body—that pinpoints where you t hink that the
benefits of the merger lie.
In order to deliver those benefits, do you
envis age the DCS staff remaining in some sort of
discrete unit wit hin SNH, either in the short or the
longer term? How do you see t he expertise and
the knowledge that DCS has built up being
retained and more widely dispersed in t he new
organisation?
Roseanna Cunningham: Some of thos e
questions are about internal matters, whic h are for
SNH to resolve. I am not in the business of giving
specific directions about staff and where t hey
might be located—that is not really my job. SNH is
managed by an extremely efficient and compet ent
set of people who are better placed than I am to
make some of those decisions.
We want to ensure that there is no loss of
expertise. It would not be in S NH’s best interest for
us to come back in two years’ time and say that
there was a problem. SNH will not want to produce
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a set-up t hat will contribute to a loss of expertise.
A lot of work has been done over the past year to
ensure that that does not happen. There has been
a lot of to-ing and fro-ing. When I was at the SNH
office during the E aster recess, I met DCS
officials, so that work was already in progress.
Both bodies have been working closely with
stakeholders to identify future ways of working that
will allow their joint expertise to be fully used.
In addition, an appointments round for the S NH
board is just about to start. Up to four new
members are sought. In recruiting to the board of
SNH, we recognise the importance of wildlife
management. Given that that includes deer, we
have an opportunity to ens ure input of expertise in
that regard.
It would not benefit us to deliver a perceived
dilution of expertise when we are t rying to
strengthen expertise through a t wo-way process.
The work that is done on the DCS side of things
will be contributed to enormously by the pool of
expertise that exists in SNH. I go back to what I
said about ecosystems. We are moving into an era
when we will tak e a whole ecosystem approach. It
will no longer be appropriate to isolate one species
and deal with it on its own. We will have t o look at
the impact across all species and ecosystems.
Liam McArthur: I appreciate that that is the
medium to longer-term vision, but SNH has been
quite candid in its evidence in suggesting t hat
there is a risk of a loss of e ffective stakeholder
relationships. Would it be beneficial, even just in
the short term, to retain a discrete source of
expertise wit hin the new merged organisation that
would allow those relationships to progress during
the transition process?
11:15
Roseanna Cunningham: That will ultimately be
a matter for SNH, which will make the decision on
the basis of the outcome of its discussions with
various stakeholders. I do not want to tell SNH
what it must or must not do; SNH must make the
decision. You s uggest a sensible way forward,
although it might not be the only way forward. I
suspect that SNH will have in mind such a way of
proceeding and I would be surprised if things did
not go that way, certainly in the immediate fut ure. I
suspect that SNH is already thinking along such
lines, but you will understand that I do not want to
direct its operational work.
Liam McArthur: From a more practical point of
view, as you carry out your day -to-day
responsibilities, from where will you seek expert
advic e on deer management when the DCS board
has been dissolved?
Roseanna Cunningham: There will initially be a
deer panel in S NH and I would ex pect to go to the
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people in SNH who are identified as those who
work most directly on deer. I already do that in
relation to aspects of SNH’s work; there are staff
who are better k nown for cert ain aspects, and t hat
will continue to be the case. There will be folk in
SNH who are identifiably dealing with deer
management. I expect to know fairly early on who
to go to, as will a variety of outside organis ations
and stakeholders, who will get to know the
individuals in SNH who are most directly
concerned with deer. In t hat regard, the new
arrangements will not be really different: in a
situation in which I would currently go to t he DCS I
will go directly to the people in SNH who are most
involved with deer.
SNH is considering doing a number of things to
include deer management in its functions, in
recognition of its new responsibilities, but such
things will be done overtly; they will not somehow
happen in an unclear and invisible way. I hope that
I can give comfort to members and to outside
stakeholders that they will know who to approach
on deer management.
Liam McArthur: Will there need to be a sign-off
from the overarc hing board? Will you be
comfortable going directly to panel members who
have the relevant expertise?
Roseanna Cunningham: As a minister, I seek
expertise where I know it can be found. E ven in
the short time during which I have been a minister
I have learned who are the go-to people on a
variety of matters. SNH wants to identify a deer
group or panel in its organisation, s o we will know
who those folk are. The most important issue is
that stakeholders should understand that and
should be able to access those people. That is
rather more important than my capacity as a
minister to have an immediate meeting with
whoever it is. In the s hort t erm, stakeholders need
that comfort—we intend them to have it.
Peter Peacock: You said that the merger
reflects a mat urity in the debate about deer and
habitat management. We have heard much
evidence this morning that supports that view.
However, as you would expect, there is anxiety
among deer interests that resources that are
transferred to SNH might be compromised to
some extent and that the priority that has hitherto
been given to deer might diminish significantly.
SNH t old us that in the wider context of financial
planning it is looking at various scenarios of
reduced expendit ure, and that it will be very much
guided by you in determining what priority to give
deer management in the short term, through the
grant-in-aid conditions that you impose on
what ever grant is available. You said t hat you do
not want to direct internal operational matters, but
SNH has helpfully thrown the issue back to you.
Will you use the grant-in-aid conditions to say to
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SNH t hat in the transition period it should ensure
that deer management interests are not
disproportionately affected by a reduction in
expenditure in the wider financial context?
Roseanna Cunningham: You will not be
surprised to hear that I will not make funding
commitments or statements at this point. I have
said that it is not in SNH’s interests to have deer
interests become invisible following the merger —
that is certainly not the Government’s intenti on.
We are looking for an overt internal rec ognition of
the importance of deer int erests. Indeed, deer
interests are extremely important, for a wide
variety of reasons, as every one here knows.
We want to achieve a situation in which, in the
early years, stakeholders become comfortable
with what is happening. I will do what I need t o do
to ensure that that happens.
I remind members that the Deer Commission
has changed over the years. One of the reasons
why we are in the position that we are in now is
that the Red Deer Commission underwent
changes and was given new tasks when it became
the Deer Commission for Scotland. The result ant
overlap with the duties of SNH is what is driving
the merger.
The merger is not about making deer interests
disappear; it is about strengt hening those
interests.
Peter Peacock: Are you thinking about asking
SNH to report to you on the matter, in the short
term, just to check that deer interests are not in
any way being compromised?
Roseanna Cunningham: I c an absolutely
reassure the committee that I will be monitoring
the situation over t he next year or two. I have
regular meetings with S NH’s management and the
issue of deer interests will become a regular part
of those meetings. Deer int erests will form an
important part of SNH’s work over the next year or
two and, therefore, I will have to be aware of how
the issue is being handled. I will take a hands -on
approach in that regard.
John Scott: Will you be a little more specific ?
You say that you will ensure that the merger is a
success and that you are confident that it will be,
but how will y ou evaluate that? How will you know
that the quality of service delivery is adequate?
Are you benchmarking anything?
Roseanna Cunningham: S ome of that will
come from feedback from stakeholders. I know
that there is a great deal of anxiety, as there
always is when any change is proposed. However,
part of the proof of the pudding will be in the
eating. I am confident that SNH will be able to
ensure that the stakeholders on the deer
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management side will not experienc e a diminution
in the service that they receive.
The principal issue will be stakeholders’
perception and ex perience of the changes. That is
why I want to keep an eye on t he matter. If the
situation starts to go adrift in any way, we will
address that. However, I do not believe t hat that is
going to happen, because I believe that the senior
management of SNH is well aware of the
expectations that are associated with the merger.
John Scott: So t he evaluation of t he success or
otherwise of the measure will be an informal rather
than a formal process. You will depend on
stakeholders’ views when you conduct that
evaluation.
Roseanna Cunningham: At a personal level,
there will be a constant informal process, which
might, on occasion, become formal. I have not put
in place the kind of internal set-up that you are
talking about.
The situation will, of course, be monitored
through t he Scotland performs framework, which
evaluates the performance of Government in a
broader sense.
There will be some formal evaluation but,
instead of simply seeing formal figures once a
year, I would rather keep in clos e, informal contact
and gain an understanding, on a rolling basis, of
how things are working. That is a better way of
ensuring that, if a problem begins to develop, it
can be dealt with at an early stage. As you know,
the evaluation of the out put of a formal process
always lags well behind the period that is being
measured.
John Scott: So there is no quantitative way of
assessing the changes?
Roseanna Cunningham: Not at the moment,
other than through Scotland performs.
Elaine Murray: The Parliament is likely t o
consider two bills involving deer management this
year. The first is the bill that we are considering,
which deals with the merger, and the second is the
proposed wildlife and natural environment bill,
which, going by the consultation document, will
cover aspects of deer management. I believe that
the consultation finis hed this month. The previous
witnesses were not particularly exercised about
the coincidence of the timing, but they suggested
that they would be concerned if the merger were
delayed. However, what consideration did you
give to t he c onflation of the timings? Did you
consider whether the wildlife and natural
environment bill might be delayed slightly to allow
the new organisation and its relationships to bed
in?
Roseanna Cunningham: As the committee
knows, I am not in charge of the parliament ary
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timetable. We do not yet have a specific timetable
for the wildlife and natural environment bill, other
than t hat it will be introduced in the pres ent
parliamentary session. The merger discussions
have been on-going, but the problem with a
merger is that it could take a considerable time to
bed in. However, I would not want to delay the
wildlife and nat ural environment bill to allow t hat
one process to work its way through. The wildlife
and natural environment bill is about a great many
things, not just the licensing of shooting. On
balance, it is better for us to proc eed with the
merger now. As we have discussed, the merger
will proceed and work its way through, and I will
monitor progress constantly. It is right that t hat
should happen any way and that we should not
delay the proposed bill until it happens. The
proposed bill will be much bigger than just the few
sections that relate to deer. I suppose that the
alternative might be to take them out.
Elaine Murray: As you are well aware, deer
management
issues
have
always
been
contentious.
Roseanna Cunningham: I appreciate that.
Elaine Murray: E ven some of the points in the
consultation document are contentious. We heard
from the DCS that two full -time equivalent board
members have been working on stakeholder
relationships. Obviously, those relationships will
be important in considering any proposed chan ges
to the legislation. How can that expertise and
those relationships with others be retained during
the passage of the bill?
Roseanna Cunningham: Are you talking about
the present bill or the forthcoming wildlife and
natural environment bill?
Elaine Murray: I am talking about the wildlife
and natural environment bill. Will that expertise still
be available to you and the Parliament during the
passage of that bill, if you decide to continue with
the deer management proposals?
Roseanna Cunningham: I expect so, and I
would be disappointed if that were not the case. I
am aware of the cont roversial nature of some of
the measures in the wildlife and natural
environment bill, but your question was whether
we should delay that bill—
Elaine Murray: The other option is to take the
deer management provisions out of that bill and
introduce them in separate legislation.
Roseanna Cunningham: But we would have t o
find another vehicle for t hat, and the issue would
keep k nocking on. It is better to deal with it. The
Public Services Reform (Scotland) Bill is being
dealt with now and the wildlife and natural
environment bill has not been introduc ed yet. By
the time that we are at stage 1 of that bill, the
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merger will be working its way t hrough. We will be
able to monitor as we go. I strongly expect that, if
any member feels that there is a problem, I will get
letters from them along t hose lines. However,
delaying the wildlife and natural environment bill
would not be helpful, nor would removing its
sections on deer management, because at some
point we would need to find another legislative
vehicle for them. That would probably not happen
within the timescale of the present four -year
session of Parliament, so we would lose the
opportunity and a significant amount of time.
11:30
Peter Peacock: I turn to A CSSSI, about whic h
we heard evidence this morning. The Government
commissioned an independent review of the
appeals process for disputes over agricultural
subsidy payments. The Government agreed the
principle of having an independent appeals panel
in that instance, yet it is talking about abolishing
ACSSSI. As you rightly said, A CSSSI does very
little work. That said, what it does—when it does
it—is extremely important. The fact that it is
entirely independent of SNH is, of itself, import ant
to the process. Given the marginal costs, is it not
wort h while keeping ACSSS I? Retaining the
independent element would be consistent with
other aspects of Government policy.
Roseanna Cunningham: I could just as easily
turn the question round and ask, given the
marginality, why continue with it? In effect, SNH is
set at one remove to provide independent,
scientific advice. We have that independent
body—which, of course, is paid for through the
public purse—to look independently at the
independent scientific advice that I am given. Your
suggestion does not s eem a useful way in which
to proceed.
In my brief opening statement, I s aid that there
is no equivalent body to ACSSS I south of the
border: such a body was not deemed to be
necessary. I am not entirely clear why it was
deemed necessary in our case. A CSSSI has a
diminishing amount of work—indeed, its work has
diminished significantly. Given that we are moving
towards a landscape where the number of SSS I
designations is falling markedly, the likelih ood of
the body having any role whatever to play is
vanishingly small.
I say again: if SNH is the independent advisor t o
Government, I am not entirely certain what the
purpose is of having an independent overview of
the independent science. The science that the
Government is given is either independent or it is
not. In view of the situation, there is no real need
to continue with ACSSS I. Indeed, SNH is under no
obligation to take on board what it says. In
ACSSSI we have an independent organisation
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with a vastly diminishing amount of activity that
supposedly provides a backstop to another
independent organisation, the latter of which is not
required
to
take
any
notice
of
the
recommendations of the former. In those
circumstances, one has to ask, why have the body
in the first place?
Peter Peacock: I could tell you, and I will tell
you. The reason why a body like ACSSS I is not
found in England and Wales dates back to the
1980s and 1990s. At that time, in Scotland, huge
tracts of land were being designated as SSSIs.
Such large designations tended not to be made in
England and Wales; the areas involved tended to
be smaller. In Scotland, huge controversy arose
about the decisions. Having ACSSS I was seen as
an important lightning c onductor, safety valve or
check and balance in the system. The objective
was to ensure that when S NH—which is
independent
of
Government—made
recommendations on designating land, the
designations were checked by scientists who sat
apart from SNH. The view at the time was that
SNH was perhaps overzealous in some of what it
was seeking to do.
I accept that the world has moved on. SNH has
moved on and things have changed. Nonetheless,
the important principle remains that, at times of
controversy—infrequent though they may be —
there is merit in having an independent body such
as ACSSSI.
Roseanna Cunningham: If we went down that
road, we could populate the landscape with similar
bodies. One might argue that if you accept that
logic, you would have to have one such body for
virtually every non-departmental public body,
Government agency or whatever. My question
would then be, who watches the watchers? Would
we have anot her independent body to look at the
independent body that is looking at the
independent body ? At some point you have to say,
“Enough. ” We are trying to declutter the
landscape. The first time that I heard of ACSSS I
was in February on becoming a minister. It has
become so redundant that it no longer has a
function.
Peter Peacock: From what you have said,
would I be right in saying that yo u are not thinking
of reconsidering the matter?
Roseanna Cunningham: Y ou would be
absolutely c orrect in t aking t hat from what I have
said.
John Scott: Part of the raison d’êt re for the
Government’s abolition of the appeals panel is, as
you have said—
Alasdair Morgan: It is not an appeals panel.
John Scott: A review panel, then.
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Part of the reason is the diminis hing workload.
Do y ou rule out completely the possibility of ever
resurrecting such an appeal system even if
designations are required in future, per haps under
another EU directive?
Roseanna
Cunningham: No. In thos e
circumstances, we would need to have a proper
debate about the need for such review bodies for
either all or none of the various bodies. In those
circumstances, would we populate the landscape
with organisations such as ACSSSI, which was set
up to review independently organisations that
were already set up to do independently the things
that the Government needed them to do?
We are not scientists, so we rely on scientific
advic e. That advice is independent: we frequently
get advice that we wish was different, even from
organisations such as S NH. If we have an
independent review panel to review the
independent advice, why should we not have
another
independent
group
to
review
independently the review panel?
John S cott: You assert t hat S NH is
independent of Government, but it is financed by
Government and regarded by most people as an
organ of Government. To claim, therefore, that
SNH is independent of Government is—with
respect, minister—semantics at best.
Roseanna Cunningham: The new panel will be
financed t hrough public money too, so the same
argument applies.
Alasdair Morgan: I have a small technical
question. As I am sure you are aware, section 2
will insert in the Nat ural Heritage (Scotland) Act
1991 a clause that states:
“SNH must establish a committee on sites of special
scientific interest”.

RSPB Scotland has pointed out that SNH is
planning t o give the work of ACSSS I to an existing
committee, and it queries whether the bill as
drafted would require a separate committee to be
set up. Does the wording need alt eration, or are
you fine with the fact that it could mean that the
same committee does both jobs?
Roseanna Cunningham: I will ask Jo O’Hara t o
respond to that.
Alasdair Morgan: I am glad that I have given
her an opportunity to participat e in the debate.
Jo O’Hara (Scotti sh Government Rural
Directorate): W e have talked about that issue
quite a lot during the past couple of weeks. From
the wording, it appears that the bill would require
SNH to set up yet another committee, when it
already has a scientific advisory committee and a
protected areas committee to provide scientific
advic e to the board.
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We are examining the wording to ensure that we
do not constrain SNH too much in relation to how
it addresses the situation, while ens uring that it
maintains t he provision of impartial and
transparent—rather
than
necessarily
independent—advice. The advice needs to be
clear and scientific, and transparent so t hat
anyone can see and question it, but do we really
need a process that involves setting up yet
another committee? We may need to tweak the
wording at stage 2.
John Scott: I want to ask you about the ordermaking powers in part 2, which will give new
powers to reform public bodies and remove
legislative burdens. Some people take the view
that that will transfer substantial powers to the
Executive, for which t he Government has not
made the case. Indeed, when similar legislation
was considered by the UK Parliament it was
dubbed the “abolition of Parliament bill”. It is
obvious that there are concerns. Which public
bodies in the rural affairs and environment
port folio do you have plans to reform? What
justification is there for taking such wide-ranging
and sweeping powers?
Roseanna Cunningham: In t he port folio for
which I am responsible, there are no further plans
to reform public bodies. The proposals that we are
discussing are our only ones to implement what
might broadly be described as public sector
reform. I have no furt her plans to do anything of
that nature within my part of the portfolio and I
have no knowledge of any other proposals within
the broader portfolio of the Cabinet Secretary for
Rural A ffairs and the Environment. In the context
of what affects the committee, there are no further
proposals.
The more general issue of order-making powers
is not a matter for me; it is not my responsibility. I
understand that the Subordinate Legislation
Committee will consider the matter next week, and
I suggest that it is better dealt with through t hat
process. John S winney will appear before the
Finance Committee on the power in part 2 of the
bill because it is a broad umbrella provision t hat
covers all policy areas. I can answer only for my
part of the Government.
John Scott: Nonetheless, you are the only
Government minister whom this committee will
have in front of it to ask about the wide-ranging
and sweeping powers that the Government wishes
to take. You apparently cannot give us any
justification for doing that.
Roseanna Cunningham: I told you that there
are no proposals in my port folio other t han what is
already in front of you. I am not taking anything
forward, and I am not aware of anything that the
cabinet secretary is taking forward or intending to
take forward, in this context. This debate is
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probably best dealt with in a wider sense in the
appropriate places.
Peter Peacock: I will follow up on John Scott’s
point. The potential powers are significant and
sweeping. I accept that John Swinney has a wider
policy responsibility for the bill, but do you accept
that although you have no immediate plans—or,
indeed, any plans—to use the powers in relation to
any of the bodies for which you are responsible,
the fact that the powers will exist on the statute
book means that any future Government could use
them in all sorts of ways that we cannot
anticipate? That could subject potentially big,
radical changes to a truncated parliament ary
process. Is that not a matter of fact?
Roseanna Cunningham: I expect and hope
that any Government of any colour would treat
Parliament with consideration and respect. I do not
expect that any Government would want to
undertake massive, wide-ranging changes under
the guise of the powers in the bill. In any case, as I
understand it, any changes would still be required
to come before P arliament in an affirmative
instrument, so although the powers would mean
not having to do things in primary legislation, an
affirmative instrument would require to come
before the relevant committees and Parliament
and they would have pretty serious input.
Peter Peacock: I hear what you say, but,
notwithstanding that, the powers would permit
ministers to reform public bodies, effectively
reform legislation, remove burdens, change
functions and so on, which are significant powers.
I accept that the use of such powers would be
subject to the affirmative procedure in P arliament,
but that is substantially different from dealing with
primary legislation, which would allow far greater
scrutiny of potentially important changes in the
future—even t hough you do not propose to make
such changes.
Roseanna Cunningham: The bill will introduc e
a different way of processing public sector reform.
I expect that one of the rationales is that it will help
to speed up reform —there is widespread
agreement across all the political parties that
reform requires to take place. Although affirmative
instruments are not primary legislation, they are an
understood, accepted and traditional way in which
Governments within the United Kingdom—whether
at Westminster or Holyrood—proceed. We have
primary legislation and subordinate legislation.
Ultimately, Parliament will still be able to knock
down any legislation, whichever Government
introduces it.
11:45
Alasdair Morgan: Given that this committee
has spent a fair bit of time discussing the abolition
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of a committee that meets on average twice a
year, does the minister agree that there is an
argument for speeding up the process of reforming
public services?
Roseanna Cunningham: I cannot bind a future
Government, as everybody knows. I must step
carefully here. However, I anticipate that even with
the proposed order-making powers, any massive
changes are still likely to proceed in time honoured fashion. However, Alasdair Morgan is
right to s ay that a c hange suc h as the one that we
propose for A CSSSI does not require to be in
primary legislation. It could have been dealt with
by an affirmative instrument, which undoubtedly
would have allowed the same ex ploration of the
issues and could have been agreed or otherwise
by Parliament.
John Scott: If you will forgive me, minister, we
are talking about much wider-ranging powers than
Alasdair Morgan suggested. Although I appreciate
that you are not responsible for the bill, you
certainly do not appear to have made the case for
the need to take such powers. If there is no need
to take them, why take them?
Roseanna Cunningham: It could be argued
that with some cases on the reform agenda, such
as the ACSSS I reform, constantly looking for bills
through which to make t he changes would hold up
the process considerably. There is great
advantage in Parliament being able to deal with
such situations far more quickly than it is able to
do at present. That is one of the principal
arguments for part 2 of the bill.
The Convener: Let us move on t o the leasing of
forestry land. Minister, you will recall that in its
stage 1 consideration of the Climate Change
(Scotland) Bill, the committee asked that the
proposal to lease significant parts of the national
forest estate be dropped. Indeed, you took the
committee’s advice. The Cabinet Sec retary for
Finance and Sustainable Growth has advised that
in order to take the matter forward, the Scottish
Government intends to introduce a stage 2
amendment to the Public Services Reform
(Scotland) Bill. Do you have any further details on
that proposal, including the financial implic ations
and how they will be calculated?
Roseanna Cunningham: We do not think that
the proposal has any real financial implications.
There was a great deal of debate on the leasing
issue. The irony is that although the Forestry
Commission can sell land, it cannot lease it. I
appreciate that the leasing debate was heated, but
it was in a context that is different to what we
propose now. We propose to allow the Forestry
Commission to lease to community groups. It is a
small-scale proposal that will allow community
groups to approach the Forestry Commission in a
way that they cannot do now becaus e it is not
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permitted to lease land, even to community
groups. We do not propose a big change; the
Forestry Commission will be allowed to do
something that I suspect most people eit her think
that it can do already or think that it is the right
thing for it to do. The idea is that we will introduce
an amendment at stage 2. I do not have a worked up amendment at this stage, but that is the
intention.
I am being reminded by my official that the
Forestry Commission is allowed t o lease for non forestry purposes, but it cannot lease for forestry
purposes. Leasing to community groups would be
for forestry purposes, which is why we require a
legislative change.
Karen Gillon: The respons e from your officials
says that the amendment is likely to allow for
“Sales and leases under the National Forest Land Scheme”

that
“take place at ( independently assessed) mar ket value.”

There is an issue about various pots of public
money being used to cross-subsidise other pots of
public money. If a community group were allowed
to lease a piec e of land, the chanc es are that it
would apply for a pot of public money to enable it
to do so. Can anything be done—perhaps you can
look at this—to allow the Forestry Commission to
lease to bona fide community organisations at a
peppercorn rent? That way, they could get grant
funding to create walkways or to carry out nature
conservation work or other things within the forest,
but large amounts of money would not have to be
paid to lease the land, because the rent or lease
value would be nominal.
Roseanna Cunningham: I am happy to have a
conversation wit h the Forestry Commission about
that. I would have to be confident that anything
that we did complied with the various rules that
surround public finance. However, I understand
your point. I know that there are issues about how
we deal with situations where we use public
money to lease from other public bodies, which
begins to look a bit circular. I will raise that specific
issue with the Forestry Commission to see
whet her there are circumstances in which it would
consider leasing at rates that are below market
value, if that is permissible—it might not be.
The Convener: There are no furt her questions,
so I thank the minister and her officials for their
attendance. If you have any further supplement ary
information, please get it to the clerks by 21
September, so that it can be circulated to
members.
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
23rd Meeting, 2009 (Session 3)
Tuesday 8 September 2009
Present:
Jackson Carlaw
Helen Eadie
Tom McCabe
Jamie Stone (Convener)

Malcolm Chisholm
Christopher Harvie (Committee
Substitute)
Ian McKee (Deputy Convener)

Apologies were received from Bob Doris.

Public Services Reform (Scotland) Bill: The Committee considered the delegated
powers provisions in this Bill at Stage 1; agreed to seek further clarification from the
Scottish Government; and agreed to invite officials to give oral evidence on 22
September.
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Scottish Parliament
Subordinate Legislation
Committee
Tuesday 8 September 2009
[THE C ONV ENER opened the meeting at 15:01]

Public Services Reform
(Scotland) Bill: Stage 1
The Convener (Jamie Stone): I welcome
rd
everyone to the 23 meeting in 2009 of the
Subordinate Legislation Committee. We have
apologies from Bob Doris and I welcome
Christopher Harvie, who is substituting for him.
Can we turn off our mobiles, please?
First on the agenda is the Public Services
Reform (Scotland) Bill. On behalf of us all, I thank
the legal team for a good, detailed briefing. Now
we must take some decisions.
First, we have section 7, “Delegation of
Ministerial functions under section 7 of Industrial
Development Act 1982”, and section 8,
“Delegation of Ministerial functions under section 5
of Science and Technology Act 1965”. Are we
content to draw it to t he attention of the lead
committee—in order to assist its policy
consideration—that those sections confer powers
on the Scottish ministers to delegate import ant
financial support functions under section 7 of the
Industrial Development Act 1982 and section 5 of
the Science and Technology Act 1965, but that
there are no express requirements that any
delegation should be in writing or as to the means
of public notification? Are we also content to draw
it to the lead committee’s attention that the
sections confer such powers to delegate functions
to any persons without furt her provision for
parliamentary scrutiny before the powers are
exercised? Is that agreed?
Ian McKee (Lothians) (S NP): I wonder whether
the second recommendation needs ex panded
slightly, because it seems to me just to
encapsulate what is in the bill without stating why
we are drawing it to the attention of the lead
committee.
The Convener: You have flagged up that
concern and it will appear in the Official Report, so
it will become part of the proceedings of the
committee. Is Dr McKee’s suggestion about
interpreting the decision to agree to the second
bullet point in the summary of recommendations
acceptable to the clerks?
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Ian McKee: I thought that we could include a
statement such as “and this needs further
consideration”, or somet hing like that.
Dougla s Wands (Clerk) indicated agreement.
The Convener: Okay, that is no problem.
It has been suggested that we should invit e
officials to give evidence on the delegated powers
in Part 2, “Order-making powers”, at our
committee meeting on 22 S eptember. Is that
agreed?
Members indicated agreement.
The Convener: Dr McKee will convene that
meeting, as I shall be away that day.
Tom McCabe (Hamilton South) (Lab): What
did we just agree to, convener?
The Convener: We agreed to invit e officials to
give evidence on the delegated powers in part 2 of
the bill at our meeting on 22 September.
Tom McCabe: That is fine.
The Convener: Section 28 is on the advisory
and other functions of creative Scotland. Are we
content to report the power in section 28(4) as
acceptable to be ex ercised by det ermination by
the Scottish ministers, rather than by subordinate
legislation?
Members indicated agreement.
The Convener: Section 29 is on grants and
loans to creative Scotland. Are we cont ent to
report the power in section 29(3) as acceptable to
be exercised by ministerial determination, rather
than by subordinate legislation?
Members indicated agreement.
The Convener: Are we content to report the
power in section 29(5) as acceptable to be
exercised by determination by creative Scotland,
rather than by subordinate legislation?
Members indicated agreement.
The Convener: There are two questions on
section 30, which is on directions and guidance to
creative Scotland.
First, are we content to report that the powers in
section 30 to issue directions and guidance are
acceptable?
Secondly, are we content to draw it to the
attention of the lead committee that there may be
scope for doubt as to the edges of the expression
“artistic or cultural judgement” in section 30(2),
and consequently doubt as to what is excluded
from the direction-making power; and that there is
no provision in section 30 to the effect that, before
issuing directions to creative Scotland, the
Scottish ministers are required to consult with t hat
authority?
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Members indicated agreement.
The Convener: Paragraph 2 of schedule 2
amends section 75 of the Debtors (Scotland) Act
1987 and provides a power to the Court of
Session to regulate the conduct of officers of court
“in exercising their extra-official functions”

and to
“prescribe the procedure in relation to an appeal under
section 82”

of the Debtors (Scotland) Act 1987.
Should we ask the Scottish Government to
explain why it has been considered appropriate
that any provisions that shall ex ercise the power in
paragraph 2(a)(i) of schedule 2 to the bill for the
Court of S ession to regulate the conduct of officers
of court in exercising their extra-official functions
shall not be laid in the Parliament—because an
act of sederunt would not require to be laid—
whereas any code of practice for persons
undertaking informal debt collection that would
have been issued by the Scottish civil enforcement
commission under section 56(2) of the Bankruptcy
and Diligence etc (Scotland) Act 2007, as
repealed by the bill, would have been laid before
the Parliament for consideration?
Members indicated agreement.
The Convener: Paragraph 15(1)(b) of schedule
2 provides a power to require
“an officer of court to provide such information as the
professional association reasonably considers necessary ”.

Are we content to report that delegated power
as acceptable and that it is appropriat e that it be
subject to negative procedure?
Members indicated agreement.
The Convener: Are we content to report that the
delegated power in paragraph 19 of schedule 2,
which inserts section 65A, “Annual fee for officers
of court”, into t he Bankruptcy and Diligence etc
(Scotland) Act 2007, is acceptable?
Members indicated agreement.
The Convener: Paragraph 2(2) of schedule 5 is
on the power to vary the number of members of
creative Scotland. Are we content to report that
the powers in paragraphs 2(2) and 2(3) of
schedule 5 are acceptable in principle and, in the
circumstances, that the approach of permitting the
limited textual amendment of paragraph 2(1)(b) is
acceptable and that it is appropriate t hat the
powers are subject to negative procedure?
Members indicated agreement.
The Convener: Are we also content to draw it to
the attention of the lead committee that, while the
delegated powers are accept able in principle, the
powers as drafted permit the substitution of any
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minimum or maximum number of members of
creative Scotland and that we consider that, in
order t hat the power be drawn only so far as is
warranted, consideration should be given to its
amendment so as to impose maximum and
minimum memberships within which ministers may
operate? So we are imposing limits. Is that
acceptable?
Members indicated agreement.
The Convener: Section 34(2)(a) contains a
power to issue directions to social care and social
work improvement Scotland—S CSWIS. Are we
content to report that it is appropriate for t hat
power t o be exercised by direction, rather than in
the form of subordinate legislation?
Members indicated agreement.
The Convener: Are we content to report that the
power in section 39, “Power to modify key
definitions ”, is acceptable in principle and that
affirmative procedure is appropriate?
Members indicated agreement.
The Convener: Section 41(3)(b)(vi) provides a
power to prescribe
“persons, or groups of persons”

to whom SCSW IS must provide advice when
asked. Are we content to report that the proposed
power is acceptable in principle and that negative
procedure is appropriat e?
Members indicated agreement.
The Convener: Section 46(4) provi des a power
to
“make further provision about the preparation, content and
effect of reports”.

Can we agree to ask the Scottish Government
what is meant by
“further provision about the … effect of reports”

under section 46? S hould we also ask, given that
that is a matter of substance rather than an
administrative or procedural matter, about the
rationale and justification for that element of the
power? Should we ask, in particular, whether it is
intended that the power could be exercised to
make substantive provision about duties to
implement the findings of reports or other
sanctions and, if so, why it has been decided that
a power, as opposed to a specific provision on
effect, is required in the bill, and why the use of
negative procedure is considered appropriate? Do
members agree?
Members indicated agreement.
The Convener: Section 47 is on the power t o
make further provision for conducting inspections.
Do members agree to ask the Scottish
Government whet her it is proper for the powers in
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respect of int erview, mental and physical
examination and disclosure in sections 47(2)(f)
and 47(2)(h) to be considered as only
administrative detail; to explain why the proposals
for those powers cannot be included in the bill for
consideration by Parliament; and how and for what
purposes it is intended that the powers in s ection
47(2)(f) and 47(2)(h) will be exercised?
Members indicated agreement.
The Convener: Section 48(2)(a) relates to the
power to prescribe the type and detail of
information that is required in an application for
registration. Are we cont ent to report that the
proposed power is acceptable in principle and t hat
the use of negative procedure is appropriate?
Members indicated agreement.
The Convener: Section 53(1)(c) concerns the
power t o prescribe the grounds on which S CSWIS
may propose to cancel the registration of a care
service. Do members agree to ask the Scottish
Government whether, given the potential effect of
a proposal to canc el a registration, it will give
further consideration to the choice of negative
procedure, through the us e of which a change in
the criteria for c ancellation can be brought into
force within 21 days? Do we also agree to ask
whet her, in light of the significance of the proposal
for service providers and those who receive
services, the use of affirmative proc edure would
not be appropriate?
Members indicated agreement.
The Convener: Section 55(3) contains a power
to prescribe the manner in which an application
under s ection 55(1) must be made and its
contents. Are we content that the proposed power
is acceptable in principle and that the use of
negative proc edure is appropriate?
Members indicated agreement.
The Convener: Section 61(1) deals with the
power to prescribe the maximum fees that may be
imposed by SCSWIS and the circumstances in
which such fees are pay able, which are described
in section 61(2). Are we content to report that the
proposed power is acceptable in principle and t hat
the use of negative procedure is appropriate?
Members indicated agreement.
The Convener: We are getting on well.
Section 62(1) concerns the power to mak e
regulations that relate to the registration of care
services. Are we content to ask the Scottish
Government to clarify what is int ended by the
reference in section 62(1)(b)(iii) to
“categories of applicant w ho cannot competently make …
applications”

and how it is envisaged that that element of the
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power may be exercised? Shall we also ask the
Government whether it is intended that the power
could be used to set out criteria for eligibility to
provide services and, if s o, to explain why that is
considered an administrative matter rather than a
matter of substance that would be better suited to
being dealt with in primary legislation? Finally,
shall we ask why, if subordinate legislation is
required,
negative
procedure
would
be
appropriate?
Members indicated agreement.
The Convener: Section 63 is about the power t o
make regulations to impose requirements in
relation to care servic es that are appropriate for
the purposes of part 4. Do members agree to ask
Scottish Government officials to give evidence to
the committee on that issue on 22 September?
Members indicated agreement.
The Convener: Are we content to ask officials
the reason for the power and the limits on its
exercise, and to explore with them wh ether it could
be expressed in more focus ed and restricted
terms?
Members indicated agreement.
The Convener: Section 68(2) deals with the
power to prescribe the manner in which an
application under section 68(1) must be made and
its contents. Can we report that the proposed
power is acceptable in principle and that the use of
negative proc edure is appropriate?
Members indicated agreement.
The Convener: Section 71(2) relates to the
power to prescribe the manner in which an
application under section 71(1) must be made and
its contents. Are we happy to report that the
proposed power is acceptable in principle and t hat
the use of negative procedure is appropriate?
Members indicated agreement.
The Convener: Section 76(5)(c) contains the
power to prescribe an act and thereby add
requirements or c onditions contained in that act to
the list of relevant requirements. Should we ask
the Scottish Government to explain why the power
is considered t o be administrative rat her than
substantive, given that its effect will be to extend
the reporting system through the addition of
enforcement mechanisms that apply to other
matters; whether it has reviewed other enactments
with a view to considering what mechanisms
should be added to t he reporting system; and why
it would be necessary to take the proposed power
in relation to new legislative provisions, given that
when they are made, consideration could be given
to including them in section 76(5)?
Members indicated agreement.
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The Convener: Section 76(6) is on the power t o
prescribe matters in relation to a care service that
is registered under chapter 4 of part 4, on which
SCSWIS must report and provide information to
the Scottish ministers. Given that section 76(6)
refers to
“such other matters in relation to a care service”,

are we content to ask the Scottish Government
whet her it is intended that the exercise of the
power will be of general application—in other
words, will apply to all care services—or whether it
will apply specifically to individual care services?
Members indicated agreement.
The Convener: The powers that we will now
consider are contained in section 90, which inserts
new sections into the National Health S ervice
(Scotland) Act 1978.
In relation to the power in propos ed new section
10A(3) of the 1978 act to issue directions to a
body to be known as healthcare improvement
Scotland, are we content to report that it is
appropriate for that power to be exercised by
direction, rather than subordinate legislation?
Members indicated agreement.
The Convener: New section 10C(3)(e)(vi)
relates to the power to prescribe pers ons to whom
advic e may be given. Are we happy to report that
the proposed power is acceptable in principle and
that the use of negative procedure is all right?
Members indicated agreement.
The Convener: New section 10D(1) concerns
the power to delegate functions. Given the
restricted nat ure of HIS —it is a body that will be
concerned with the improvement of health care
services—are we content to ask the Scottish
Government why it is necessary to have a power
to delegate t o it any of the Scottish ministers ’
functions in relation to t he health service? Given
that legal liability for the exercise of the delegated
functions will be transferred from t he Scottish
ministers to HIS, are we also content to ask the
Government to explain why the use of affirmative
procedure would not be merited?
Members indicated agreement.
The Convener: New section 10E (1)(e)(vi)
concerns t he power to prescribe persons to whom
advic e may be given. Are we content to report that
the proposed power is acceptable in principle and
that the use of negative procedure is appropriate?
Members indicated agreement.
The Convener: On new section 10G, “Power to
modify definitions”, are we cont ent to report t hat
the proposed power is acceptable in principle and

that the use
appropriate?
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Members indicated agreement.
The Convener: New section 10M(4) contains a
power to make regulations to make further
provision about the preparation, content and effect
of reports. Do members agree to ask the Scottish
Government what is meant by
“further provision concerning the … effect of reports”

under section 10M(4)? Given that that is a matter
of substance rather than an administrative or
procedural matter, what is the rationale and th e
justification for that element of the power? In
particular, is it intended that t he power could be
exercised to make substantive provision on duties
to implement the findings of reports or other
sanctions? If so, why has it been decided that a
power, as opposed to specific provision on effect,
is required in the bill? W hy is the use of negative
procedure appropriate? Do members agree t o ask
those questions?
Members indicated agreement.
The Convener: New section 10N(1) concerns
the power to make regulations to make further
provision for conducting inspections. Are we
content to ask the Scottish Government the
question that is set out in the summary of
recommendations, which is among members’
papers?
Members indicated agreement.
The Convener: New section 10O(2)(a) contains
a power to prescribe the information that is
required for t he registration of independent health
care services. Can we report that the proposed
power is acceptable in principle and that the use of
negative proc edure is appropriate?
Members indicated agreement.
The Convener: New section 10R(1)(c) concerns
the power to prescribe the grounds on which HIS
may cancel the registration of an independent
health care service. Do members agree to ask the
Scottish Government whether, given the effect o f a
proposal to cancel a registration, it will give further
consideration to t he choice of negative procedure,
through the use of which a change in the criteria
for cancellation can be brought into force within 21
days? Do we also agree t o ask whether, in light of
the significance of the proposal for s ervice
providers and those who receive s ervices, the use
of affirmative procedure would not be appropriate?
Members indicated agreement.
The Convener: In relation to new section
10T(3), which deals with the po wer to prescribe
the manner in which an application to remove
conditions attached to a registration may be made,
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and new section 10Z(1), which contains the power
to prescribe fees for registration, are we content to
report that the proposed powers are acceptable in
principle and t hat the use of negative procedure is
all right?
Members indicated agreement.
The Convener: New s ection 10Z1 contains a
power to make regulations about registers and
registration. Are we content to ask the Scottish
Government to clarify what is int ended by the
reference in section 10Z1(1)(b)(iii) to
“categories of applicant w ho cannot competently make …
applications”

and how it is envisaged that that element of the
respective powers may be exercised? Are we
content to ask the Scottish Government whether it
is intended that the power could be used to set out
criteria for eligibility to provide services and, if so,
why that is considered an administrative matter
and not a matter of substance that would be better
suited to primary legislation? A re we also cont ent
to ask the Scottish Government why, if
subordinate legislation is required, the negative
procedure is considered appropriat e?
Members indicated agreement.
The Convener: Proposed new section 10Z2
contains a provision on the makin g of regulations
on independent health care services. Are we
content to take oral evidence from Scottish
Government officials on the reasoning for the
power and the limits on the exercise of the power
and to explore whether the power c ould be
expressed in more focused and restricted terms?
Shall we probe them on that ?
Members indicated agreement.
The Convener: Section 92(5) contains a power
to modify the list of bodies in schedule 13. S ection
94(3) contains a power to modify the list of bodies
in schedule 14. Are we content to report t hat the
proposed powers are acceptable in principle and
that negative procedure is appropriate in these
cases?
Members indicated agreement.
The Convener: Section 95(9) contains a power
to modify the list of bodies in section 95 (6). Are we
content to report that the proposed power is
acceptable in principle and that affirmative
procedure is appropriat e in this case?
Members indicated agreement.
The Convener: Section 96(1) contains a power
to direct a person or body to participate in a joint
inspection. Are we content to ask the Scottish
Government how such participation by a body that
is not listed in section 95(6) will be apparent and
how it will be demonstrated what powers that body
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does or does not have, particularly in the context
of a criminal offence that relates to the obstruction
of an investigation?
Are we also content to ask why, given that
involvement in joint inspections and the acquisition
of investigat ory powers has a legal effect that can
impact on individuals, it is not c onsidered
appropriate for the power to be exercised by
subordinate legislation?
Members indicated agreement.
The Convener: Section 97(1) contains a power
to make regulations relating to joint inspections.
Do we agree to ask the Scottish Government, first,
whet her the powers in respect of interview, mental
and physical examination and disclosure in
sections 97(2)(d) and 97(2)(f) can properly be
considered as only administrative detail; sec ondly,
why the proposals for those powers cannot be put
before the Parliament for consideration in the bill;
and thirdly, how and for what purpos es it is
intended that the powers in sections 97(2)(d) and
97(2)(f) will be exercised?
Members indicated agreement.
The Convener:
colleagues.

We

are

almost

there,

Section 101 cont ains a power to make ancillary
provision. In our fort hcoming evidence session
with Scottish Government officials we can explore
the difference bet ween, on the one hand, the
powers in section 63 and proposed new s ection
10Z2 of the 1978 act and, on the other, the
ancillary powers in section 101. We might wish to
ask officials about the detail of and justification for
the different elements of the ancillary powers
under section 101, given that there is no relevant
information on that in the delegated powers
memorandum. Is that agreed?
Members indicated agreement.
The Convener: Section 103(3) contains a
power to commence provisions. Are we c ontent to
report that the proposed power is acceptable in
principle and that, in accordance with normal
practice for commencement orders, it is
appropriate for no procedure to apply?
Members indicated agreement.
The Convener: Paragraph 2(2) of schedule 7
contains a power to vary the number of members
of SCSWIS, and paragraph 2(2) of schedule 11
contains a power to vary the number of members
of HIS. Given that the powers permit the
substitution of any minimum or maximum number
of members of S CSWIS and HIS, we might wish to
seek the Scottish Government’s views on whether
it would be appropriate for the bill to state a
minimum and/or maximum number of members
within which the powers may be exercised. Is that
agreed?
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Members indicated agreement.
The Convener: Paragraphs 1, 2(c), 3, 4, 5(1),
11, 12(1), 13 and 19 of schedule 8 contain a
power to except a care service. Are we content to
report that the proposed power is acceptable in
principle and that affirmative procedure is
appropriate in this case?
Members indicated agreement.
The Convener: I say with some relief that that
brings us to the end of item 1.
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SUBORDINATE LEGISLATION COMMITTEE
EXTRACT FROM THE MINUTES
25th Meeting, 2009 (Session 3)
Tuesday 22 September 2009
Present:
Jackson Carlaw
Bob Doris
Tom McCabe

Malcolm Chisholm
Helen Eadie
Ian McKee (Deputy Convener)

Apologies were received from Jamie Stone (Convener).

1. Decision on taking business in private: The Committee agreed to take item 6 in
private.
2. Public Services Reform (Scotland) Bill: The Committee took oral evidence on
the delegated powers provisions in the Bill at Stage 1 from—
Colin Miller, Head of Public Bodies Policy Team, Kirsty McGrath, Branch
Head, Solicitors Health and Community Care Division, SGLD, and John St
Clair, Divisional Solicitor, Constitutional and Civil Law Division, SGLD,
Scottish Government.
6. Public Services Reform (Scotland) Bill (in private): The Committee considered
the evidence from Scottish Government officials.
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Public Services Reform
(Scotland) Bill: Stage 1
14:18
The Deputy Convener: We first considered the
delegated powers provisions in the bill at our
meeting on 8 September. A number of questions
were raised and members will have the
Government‟s responses in front of them. Also at
our meeting on 8 September, the committee
agreed to invite Scottish Government officials to
give oral evidence specifically on the delegated
powers in parts 2, 4, 5 and 7 of the bill. That said,
members are, of course, free to ask officials
questions on any of the powers in the bill. We will
return to reconsider the written Government
responses as well as the powers discussed today
at the committee‟s final consideration of the bill at
our meeting on 6 October.
I welc ome our witnesses. Colin Miller is head of
the public bodies policy team, Kirsty McGrat h is
the branch head of t he solicitors health and
community care division, and John St Clair is
divisional solicitor in the constitutional and civil law
division. Thank you for coming.
Can you outline for the committee the
Government‟s policy objectives regarding the
order-making powers in part 2 of the bill?
Colin Miller (Scotti sh Government Strategy
and Ministerial Support Directorate): There are
two separate order-making powers in part 2 of the
bill. The first, in section 10, is a power to improve
the exercise of public functions. The second, in
section 13, is a power to mak e proposals to
remove or reduce any burdens. Those are two
quite different policy objectives.
I characterise the first power as allowing
ministers to make propos als to carry on the
process of simplifying the public bodies landscape,
and to find a way of improving public functions,
possibly by taking forward the agenda that is set
out in the bill. The second power, in essence,
builds on existing legislation on deregulation,
particularly the Deregulation and Contracting Out
Act 1994, which is United Kingdom-wide
legislation, and the Legislative and Regulat ory
Reform Act 2006, which applies to reserved
matters in Scotland but not to devolved matters.
The provisions in section 13 will build on the
existing legislation and allow proposals for
deregulation to be made on a consistent, UK-wide
basis.
The Deputy Convener: In the evidence that the
committee has seen, many commentators have
expressed concern that, given the nature of the
subject matter and its constitutional importance,
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subordinate legislation is not appropriate. What is
your c omment on those concerns and how t hey
might be addressed?
Colin Miller: The concerns that have been
raised in evidence t o the committee relate almost
entirely to the section 10 power as opposed to the
power in section 13. Although the s ection 10
power is wide in coverage in that it applies to the
whole range of public bodies as set out in
schedule 3 to the bill, and indeed to the Scottish
ministers themselves, it is narrow in scope. The
scope of the power is not large; it is simply to
make proposals that ministers consider would
improve the exercise of public functions. The
power is also s ubject to stringent statutory and
procedural safeguards, particularly those set out in
sections 12 and 20 of the bill.
That is deliberately designed to reflect the fact
that the power is to mak e subordinate legislation,
not primary legislation. Of course, the purpose of
the power is to enable changes to be made where
appropriate, when they satisfy the statutory
preconditions, and when Parliament approves
them to allow the changes to be made more
quickly than would otherwise be t he c ase if
Parliament had to wait for an opport unity to make
primary legislation. Ministers therefore take the
view that the power is quit e balanced and,
although it is wide in coverage, it is narrow in
scope, and accompanied by rigorous statutory and
procedural safeguards. Indeed, it is true to
characterise the procedure as not only affirmative
but super-affirmative.
Tom McCabe (Hamilton South) (Lab): You
have largely covered the section 10 power, but it is
a wide power and, as you rightly acknowledge,
that
is
causing
c oncern
among
many
commentators. As time goes on, Governments
move on, but governanc e remains in place and,
although preconditions and restrictions must be
complied with, the power will be used. A minister‟s
interpretation of what would improve a public body
could be quit e wide. Are you not concerned t hat
the power is very wide and that it bypasses the
proper scrutiny of Parliament to some extent?
Colin Miller: The power is wide in t he c overage
of t he range of bodies to which it applies, and t hat
is deliberate: it is designed t o extend to all public
bodies on the baseline list that was originally
announced in October 2007, except of course the
bodies that the bill will abolish. As you said, the
power is for the specific purpose of improving the
exercise of public functions. It is true to say that
that is part of the vires of the power. In other
words, it is not simply a matter of the minister who
brings forward proposals asserting that they would
improve public functions; Parliament must be
satisfied that that is the case. Indeed, even after
an order was approved, it would be possible for a
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body to which it applied to challenge it, on the
basis that it did not improve public functions. It is
important to make the point that it is not a power at
large—a power simply to trans fer, modify or, in
some cases, abolish functions. It can do that, but
only for a specific purpose.
Many of the submissions that have been made
to the committee categorise t he legislation as
providing, in effect, for a transfer of power from the
Parliament to the Executive, but this is still very
much a parliamentary process. Ministers can only
make proposals, and they can do so only once
they have gone through a proc ess of statutory
consultation. They must also lay before the
Parliament an ex planatory document that sets out
why they are making the propos als, why they think
that the proposals would improve the exercise of
public functions, why the preconditions are
satisfied, what the respons e to the c onsultation
exercise that they are required to carry out has
been and what changes they have made as a
result of representations. All of that takes place
before the draft order is laid before Parliament. It
is then for Parliament to scrutinise the order in the
ordinary way and to approve or not approve it.
By definition, it is a secondary legislation
process, so t hat further changes can be made in
certain circumstances without the need for primary
legislation; self-evidently, that is the object of
seeking the power. However, precisely because
the power is exercised through secondary
legislation, it is accompanied by tight and specific
safeguards.
The Deputy Convener: We have been apprised
from various quart ers of the fact that there
continues to be concern about the power. Would it
be possible to draw up a list of bodies that would
not be affected by the power? I refer to bodies that
have some scrutiny power over Government, such
as the Scottish Human Rights Commission and
the Scottish Public Services Ombudsman. Our
democracy depends on such functions. It would
give considerable reassurance if, instead of
Parliament being given a right to check lat er t hat
something wrong had not been done, those bodies
were listed as being outwith the bounds of the
power.
Colin Miller: The parliament ary commissioners
and the Scottish Public Services Ombudsman
were included in schedule 3 to the bill purely and
simply because they are public bodies and are,
therefore, among the range of public bodies to
which the power to make proposals to improve
public functions might apply.
Ministers
recognise that, arguably, the
parliamentary bodies are in a separate category
from other public bodies, bec ause they report to
and are accountable to the Parliament rather than
ministers. When Mr Ingram gave evidence to the
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Education,
Lifelong Learning and Culture
Committee last week, that point was made in
relation to Scotland‟s Commissioner for Children
and Young People. Mr Ingram made it clear that
the Government and, in particular, Mr Swinney as
lead minister would be happy to look at the issue
again, if the P arliament took the view that the
parliamentary bodies should be excluded from the
scope of schedule 3. That said, when the A uditor
General for Scotland, Mr Black, gave evidence to
the Parliament, he pointed out that, if the
parliamentary bodies, including A udit Scotland,
were removed from the list, minor, sensible and
uncontroversial proposals to tidy up certain of their
functions or to adjust the boundaries between
them would have to await primary legislation.
There is a balance to be struck. It can certainly
be argued that the parliament ary bodies are in a
different category from other public bodies.
Ministers are prepared to look at the issue again, if
that is the Parliament‟s view.
The Deputy Convener: There are genuine
concerns. You are right to say that there is a
balance to be struck. Ministers may want to revisit
the issue.
My final question is about the addition of bodies
to the list. It has been suggested to us that,
technically, it would be possible to place local
government on the list of bodies in schedule 3. Is
that the case?
Colin Miller: I am not sure that it is. I invit e John
St Clair to respond.
John St Clair (Scotti sh Government Legal
Directorate): That is not the case. Local
authorities are ring fenced. Powers can only be
transferred to local government. They are not
subject to the general reorganisational power in
section 10.
The Deputy Convener: So it is not possible for
local government to be added to the list.
John St Clair: No, it is not.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): How would loc al government not be
covered by section 11(3)(e)(i)?
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The Deputy Convener: Are you absolutely
certain about that ?
John St Clair indicated agreement.
The Deputy Convener: That is on the record.
Bob Dori s (Glasgow) (SNP ): The convener has
eaten into some of the questions that I was hoping
to ask. Thank you, convener—I had it all prepared.
The concern about the section 10 power centres
on the fact that it will be exercised t hrough
secondary, not primary legislation. Although
secondary legislation is part of the parliament ary
process, it is different in nature from primary
legislation, which allows for amendments as well
as scrutiny. That is why we must examine the
matter carefully. You mentioned that there will be
statutory preconditions, such as tightly worded
safeguards, to ensure that the powers do not go
too far. I s eek more information on that point.
What criteria will the Government use to determine
whet her a change to public functions should be
made by order rather than through a bill? What
safeguards or statutory preconditions will provide
a safety net?
Colin Miller: The first is the scope of the power,
as defined in section 10. Ministers can make
proposals for an order only if they consider that it
“w ould improve the exercise of public functions, having
regard to—
(a) efficiency,
(b) effectiveness, and
(c) economy.”

The things that section 10 allows them to do are
predicated on that initial proposition. In other
words, ministers would be required first to satisfy
themselves and t hen to satisfy t he P arliament t hat
a proposal would improve the exercise of public
functions.
Section 12 s ets out, in effect, what proposals
could not do, even if they fell within the scope of
the power that is set out in section 10. John St
Clair may want to elaborate on the provisions in a
moment. The most important point is that a
proposal must be
“proportionate to the policy objective”.

14:30
John S t Clair: Our understanding is that the
terms of section 10(4) preclude that. If there were
any dubiety or concern about the matter, the
minister would make a statement putting the
intention beyond doubt. That is how we construe
the legislation.
The Deputy Convener: The question is, could
local government be added to the list?
John St Clair: No, it could not.

It cannot “remove any nec essary protection” in
existing legislation—anything that is fundamental
to the core of a body. For example, it could in no
way
undermine
or remove
the
judicial
independence of judicial bodies. In the c ase of the
national collections, whose primary function is to
safeguard and protect the objects that they hold, it
could not be used to sell off those objects. If
ministers are modifying the functions of an existing
body or conferring functions on a new body, they
must do so in a way that is
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“broadly cons istent w ith the … objects or purpose”

of the body in question.
All the provisions that I have outlined are
designed to ensure that ministers cannot use the
power to change fundamentally the character or
core functions—the raison d‟être—of an existing
body. The power is designed to do what some of
the provisions of part 1 of the bill do. For example,
it could have been used to transfer the functions of
the Deer Commission for Scotland to Scottish
Natural Heritage, without the need for primary
legislation, provided that any existing protections
were also transferred and that any modific ations to
the commission‟s
functions
were broadly
consistent with its existing functions. The power
allows ministers to make proposals by secondary
legislation, subject to consultation, scrutiny and
parliamentary approval, to adjust the boundaries,
with a view to improving t he exercise of public
functions. However, ministers must be able to
demonstrate t hat any proposals would do that and
would satisfy the preconditions set out in section
12.
Bob Dori s: I will pursue that issue briefly; I
know that Mr Chisholm wants to look at it in more
detail. You said that any proposals would have to
improve the exercise of public functions. I cannot
imagine any Government of any colour saying t hat
a statutory instrument that it was introducing would
not improve the exercise of public functions. I am
certainly not an expert on the Deer Commission
for Scotland, but you said that modifications to its
functions would have to be consistent with its
existing functions. The suggestion seems to be
that things can be changed as long as they stay
the same. There is a bit of confusion. If any
Government could use secondary legislation t hat
is wide in scope and not constrained, might there
be a danger that, because it would be easier to
use secondary legislation, the Government would
simply not bother with a bill, although it would be
more appropriat e to deal with the matter in a bill?
Colin Miller: I will make two or three points
about that. First, the thinking behind the proposal
and the simplification programme as a whole is
that we want to find ways of reducing duplication
and overlap and allowing public bodies to ex ercise
their functions more effectively. There are al ways
judgments to be made about whether a particular
proposal would improve things.
What was t he second part of your question? I
am sorry.
Bob Dori s: It was more general. Might
Governments in general think, as a result of the
power, that it would be far easier to introduce
secondary legislation rather than have the full
scrutiny of a bill?
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Colin Miller: The idea is to make it possible t o
respond more quickly to developments and
opportunities—for ex ample, to recommendations
that the A uditor General for Scotland might make
in his reports on public bodies, and ideas and
proposals that public bodies come up with
themselves. An example that is given in the policy
memorandum is that the General Teaching
Council for Scotland is thinking about whether it
wants to am end its constitution in such a way t hat
it will cease to be a non-departmental public body.
The possibility of establishing a new single
tribunals system for Scotland that absorbs the
functions of existing tribunals is also being
considered. There are no propos als at this stage,
but those are examples of things that might come
along in the future to allow changes to be made to
the public bodies landscape. Where changes
simply involve the transfer of functions between
bodies with relatively minor modificatio ns, the
power, subject to parliament ary approval, would
make it possible to do so much more quickly than
awaiting an opportunity to legislat e or waiting for a
bill into the scope of which any particular proposal
would fall. As you know, such opportunities can
take some considerable time to come along.
The intention is to allow the Government, wit h
Parliament‟s approval, to be light on its feet in
looking for ways to improve the exercise of public
functions and how public bodies go about their
business. The proposals are accompanied by
safeguards that are designed to ensure that there
can be no question of undermining, removing or
cutting across things such as the independence of
commissioners, even if they remain within the
scope of the bill, or bodies that exercise judicial or
semi-judicial functions. The core features of those
bodies‟ functions and any necessary protections
are effectively among the safeguards that are set
out in section 12. The proposal is intended to be
carefully balanced.
The Deputy Convener: I am afraid that, in my
enthusiasm, I trespassed on questions that my
colleagues were keen to ask. I apologise to them.
However, I think that I managed to avoid asking a
question that Helen Eadie wants to ask.
Malcolm Chi sholm: I want ed to ask a question,
convener.
The Deputy Convener: I thought that the issue
had been covered.
Malcolm Chisholm: No.
The Deputy Convener: I am sorry.
Malcolm Chisholm: Section 12, which contains
important restrictions on the power in section 10,
has been talked about. I would like to purs ue the
matter a bit further. There are questions about the
extent to which the preconditions are clearly
defined. I want to home in on the phrase
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“necessary protection”. I am not entirely clear how
that will be established. I agree with what the
convener said about the parliamentary bodies,
which ought not to be in the list, but I will give a
different example. I have had a big int erest in the
Mental Welfare Commission for Scotland, which,
of course, has a different status from that of the
majority of the other bodies in not being under
ministerial control. Perhaps you could test the
phrase “necessary protection” with reference to
that body, which has a direct role in prot ecting the
rights and interests of people with mental health
problems.
John S t Clair: Obviously, a great deal of
thought has gone int o the issue because it is at
the heart of the balancing exercise between
subordinate legislation and primary legislation. We
chose the model that was adopted in the
Legislative and Regulatory Reform Act 2006,
which inc orporates the expression “necessary
protection”. Ministers made statements about that
when people were trying to tie them down to
specific meanings during consideration of the bill.
Rather t han being tied down to specific meanings ,
ministers made it clear that the provision must be
read very widely and that protections that are
designed to protect the environment and for other
specific natural heritage groups, for example, were
included. There is a good example in the Water
Industry (Scotland) Act 2002, whic h has
protections built into sections 52 t o 54 that guard
the natural heritage, the environment and public
access. Those protections are specific and easy to
understand, but we think that “necessary
protection” goes wider than t hat. It includes, for
example, prot ections on judicial independence or,
in the case of creative Scotland perhaps,
protections to do with ministerial interference with
aesthetic judgments or judgments about the arts in
Scotland.
The Mental Welfare Commission for Scotland
would be subject to the list, but its core functions
have a raft of prot ections that are designed to
protect the public. Probably the most import ant
protection is the commission‟s right to require
people to give evidence. That is fundamental to its
operation and t o get access to anywhere. We
could not see any tinkering with the commission
being allowed to encroach into safeguards that are
designed for the benefit of people wit h mental
illness or who are alleged to have mental illness.
Malcolm Chi sholm: But you can see that
people are concerned about what prevents a
statutory instrument that abolishes the commission
from being introduced.
John
St
Clair:
There
may
be
a
misunderstanding about how the bill is interpreted
and it may be as well that the question has been
asked. The bill is designed only for the purpose,
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aim, object and end of improving efficiency and
effectiveness. Unless that improvement can be
shown, there is to be no abolition of functions per
se. Therefore, the commission‟s functions could
not be abolished, although they could be
transferred to anot her body. There is no licence to
abolish functions—they would have to continue,
although they could perhaps be carried out by a
different body.
Malcolm Chi sholm: That is of similar concern.
A new healt h care improvement body would be
introduced by the bill. What in the bill would
prevent a proposal that the powers of the Mental
Welfare Commission for Scotland be trans ferred
by statutory instrument to that new body, which
would have a different status and standing and
would be under more ministerial control?
John St Clair: We would ex pect that the
safeguards in the legislation that set up the Mental
Welfare Commission for Scotland, including any
protections against ministerial interferenc e, would
have to carry through if its functions were
transferred to another body and that those
safeguards would pertain to it. It is difficult to think
that a body as quasi-constitutional as the Mental
Welfare Commission for Scotland would be
allowed t o have ministerial interference of the type
that you are talking about.
Colin Miller: Essentially, it would be true to say
that the phrase “any necessary protection” means
that any safeguards that are integral and
fundamental to a body could not be interfered with.
Of course, the nat ure of the safeguards will vary
according to the body in the question. That is at
the core of the being of bodies that ex ercise
judicial or semi -judicial functions. The same
applies to scrutiny bodies. The core purpose of the
national collections bodies, for example, is to
safeguard, preserve and add to the collections.
The phrase “any necessary protection” is wide and
it deliberately makes it impossible to use the
section 10 power t o undermine or override
provisions that are core to the way in which a body
exercises its functions. As John St Clair explained,
that does not mean that those functions cannot be
transferred to anot her body but, if they are, the
necessary protections have to travel with them.
14:45
The Deputy Convener: Is there a possible
clash bet ween the appearance of health boards in
schedule 3 and the future of directly elected health
boards? Could the legislation be used in any way
to alter the composition of a directly elected health
board?
Kirsty McGrath (S cotti sh Government Legal
Directorate): There is no clash that I am aware of,
but we should probably tak e the point back and
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write to the committee about it, if that would be of
assistance.

process, which is why no specific consult ation was
carried out on the proposals in part 2 of the bill.

The Deputy Convener: Thank you. That would
be helpful.

Tom McCabe: Orders made under section 10
can confer powers on ministers to make further
legislation. I do not think that there has been any
explanation of the need for s uch a power. What is
the thinking behind that aspect of section 10?

Helen Eadie (Dunfermline East) (Lab): You did
ask my question, convener, but I have a short
alternative question about democratic processes. I
was concerned to see in papers for another
committee that there was no prior c onsultation
with the public on this bill. Why was that the case?
Colin Miller: The requirements for consultation
are set out in section 21. The duty on ministers
before they introduce a draft order and an
explanatory memorandum will be to consult the
following groups: organisations that repres ent
interests that will be substantially affected by the
proposals; when the proposals relate to the
functions of a body or office-holder, the body or
office-holder in question; if appropriate, the
Scottish Law Commission—that would be
particularly relevant in the case of consolidation
measures; and s uch other persons as ministers
consider to be appropriate.
It is also relevant to point out that any
consultation undertaken by ministers, including
under section 21, would fall within the normal
guidance on good practice in relation to Scottish
Government consultations. For example, that
requires the Scottish Government to publish all
consultation papers on our website, to allow
consultees 12 weeks to respond, to distribute the
consultation papers to core recipients, including
anyone who has expressed an interest in the
subject or in consultations in general, and to
publish the responses.
A consultation under section 21 would be a full
public consult ation exercise. Section 21 imposes a
statutory duty on ministers to undertake a
consultation before introducing a draft order and
then to report on the outcome of that consultation
and any changes they have made to the order in
response when they lay an explanatory document
before Parliament.
Helen Eadie: My key point was not about what
will happen once the bill is enacted—if it is
enacted—but about the fact that the bill itself was
not consulted on across Scotland.
Colin Miller: I am sorry; I see what you mean.
Helen Eadie: If we are about improving the
democratic process, I want to know why t he bill
was not consulted on.
Colin Miller: I am s orry; I misunderstood your
question. Any proposals that are made for a draft
order would be the subject of, if you like, a
bespoke consultation process and would be
subject to parliamentary scrutiny a nd approval.
Such consultations would be a parliament ary
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Colin Miller: Which specific provision in section
10 are you looking at?
Tom McCabe: It relates to section 15.
Colin Miller: I think that those provisions are
restrictions on powers rather than additional selfstanding powers.
John St Clair: Yes. When ministers currently
have powers to make legislation, section 15
places restrictions on the trans fer of those powers
to another body.
Tom McCabe: Okay. I did not really understand
that. It sounds count erint uitive.
The Deputy Convener: Section 15 can further a
section 10 order to delegate.
Helen Eadie: We are talking about the whole
issue of sub-delegation and the creation of a
further level. Sub-delegation to a third level would
give rise t o additional concerns for t he P arliament.
Under section 15, the statutory instrument that
was exercisable under a section 10 order could be
subject to affirmative or negative resolution
procedure. Why? Does such an approach not
undermine the approach to section 10 orders,
which are to be subject to affirmative proc edure?
John St Clair: I think that there has been a little
misunderstanding. S ection 15 tightly controls the
transfer of current legislative powers by insisting
that any transfer s hould be to the same level, so a
power may not be delegated to another body and
must be kept only with ministers if t hat is where
the power currently lies. That also applies to
certain types of consents and appointments.
Section 15 prohibits the type of delegation that you
are worried about.
Colin Miller: If it would help, we could write to
the committee to unpick that in more detail.
John S t Clair: Section 15 is c omplicated, but I
assure members that it is intended to do what I
described. I would be happy to write to the
committee about that.
Colin Miller: The purpose of section 15 is to
impose further restrictions on the use that can be
made of section 10. We can write to the committee
on that.
The Deputy Convener: The committee has
wrestled wit h the issue for a long time. It is not the
easiest matter that we have come across, so it
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would be helpful if you could write to us to expand
on your explanation.

requirements, over and above
affirmative resolution procedure.

Helen Eadie: We need reassurance about
whet her there would be no limit to what could be
further delegated under sections 10 and 13. No
justification has been provided for the approach.

What is categorised as super-affirmative
procedure does not fall within specific and tightly
defined parameters in the s ame way as the
negative and affirmative procedures. As I
understand it, super-affirmative procedure is
simply affirmative procedure with additional
statutory safeguards and takes a number of
shapes and forms. I have just been passed a note
that states that the Interpretation and Legislative
Reform (Scotland) Bill sets out standard
procedures only for the negative and affirmative
procedures.
Essentially,
super-affirmative
procedure is affirmative procedure with additional
statutory safeguards. That is exactly what we have
in sections 21 and 22.

Bob Dori s: The thrust of the committee‟s
questions has been about whet her the bill will give
too much power to ministers to act through
secondary legislation. Has the Government
considered the option of a more exacting form of
super-affirmative procedure for orders made under
sections 10 and 13, whereby the Parliament and
stakeholders would have an opportunity to debate
a draft order before the finalised order were laid in
Parliament? S uch an approach would give the
Government the chance to listen to the debate and
consultation and to respond by proposing
amendments to the draft order.
Colin Miller: In large part, what is envisaged is
indeed a form of super-affirmative procedure,
which to a large extent allows exactly the
approach you have propos ed. Before ministers lay
a draft order before the Parliament they will have
to undertake the statutory c onsultation process
that is set out in section 21. If they decide to make
changes as a result of that process, they will have
to undertake a further round of consultation. The
consultation process would take place before the
draft order came before the Parliament.
When the order is laid at the end of the process,
it must be accompanied by an explanat ory
document, which among ot her t hings will set out
the responses to the consultation and changes
that have been made as a result. In other words,
there will be a process of engagement and
consultation before the order is laid before the
Parliament, and therefore there will be an
opportunity for ministers to amend the proposals
before they bring them to the Parliament.
Bob Dori s: In that case, I am unclear about the
differenc e between affirmative and superaffirmative. We were told that orders would be
subject to affirmative procedure but that we could
move to super-affirmative procedure. However,
you are saying that there would be a form of
super-affirmative procedure. I am trying to grasp
the issue as I go along. Either the procedure is
affirmative or it is super-affirmative; it cannot be a
form of super-affirmative procedure. Will you
clarify the distinction?
Colin Miller: It is certainly an affirmative
process, as opposed to a negative process,
because at the end of the day such an order can
be made only with an affirmative resolution of the
Parliament. We regard it as falling within the
category of super-affirmative proc edure because it
contains additional statutory safeguards and

the

normal

Bob Dori s: Surely we need t o know whether
there is a list of what those additional statutory
safeguards should be. Can ministers decide what
they will be, depending on the secondary
legislation with which they are dealing? For
example, would a draft order go out to further
consultation and be amended before it was
debated and voted on in the chamber? That is my
picture of one version of super-affirmative
procedure. I am not saying that it is the best
version, but to state that super-affirmative
procedure is the affirmative procedure with bells
on does not tell us what the bells will look or sound
like. We need more det ail on what it means.
The Deputy Convener: There is concern about
whet her Parliament has the time to collect enough
evidence to test the Government‟s assertions.
That is part of the problem with the procedure.
Colin Miller: Both the lead committee and the
Subordinate Legislation Committee will be aware
of whether the Government is proposing to lay an
order under section 10. Although this is not in the
bill, I do not envis age that we would have difficulty
with giving the Parliament an undertaking t o write
to the lead committee and the Subordinate
Legislation Committee as a matter of course when
we embark on a consultation that might lead to a
section 10 order.
As I understand it, the precedents for superaffirmative procedure in the Scottish Parliament
normally involve the two safeguards that we have
incorporated in sections 21 and 22—a statutory
duty to conduct a consultation process before an
order is laid and, when the order is laid, to lay
before the P arliament an explanat ory document
that, in this cas e, complies with the requirements
set out in section 22.
John St Clair: The current thinking on statutory
instruments, which is reflected in t he Interpretation
and Legislative Reform (Scotland) Bill, is that there
should be only two types of procedure—affirmative
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and negative—unless Parliament says that a
different procedure should be followed. The power
that we are discussing is thought to be different,
so we have incorporated two statutory features
that are usually associated with super-affirmative
procedure. That definitely means that the
procedure in this case can be called super affirmative procedure.
On the question whether the overall procedure is
correct, it may be worth mentioning the approach
that the committee t ook in relation to the Local
Government in Scotland Act 2003, in which the
Scottish ministers took similar powers. Section 1
of the 2003 act imposed a duty of best value on
local government, which was backed up by
powers of ministers to do at local government level
almost all of the things that they will be able to do
under the Public Services Reform (Scotland) Bill to
promote efficiency, effectiveness and economy.
15:00
Similarly, in section 19 of the 2003 act, wide
powers were t aken t o allow ministers on local
initiative to reconfigure t he local government
landscape and, in section 20, to add to what was
meant by the advance of wellbeing. What your
committee said to itself was, “When ministers ask
for these powers, whic h appear wide, we cannot
object to them in principle. What we should ask
ourselves is whether, in this particular case, it is
appropriate for ministers to take this type of
power.”
With the current bill, ministers are saying that
the type of power that they are asking for at the
public, national level —which is analogous to what
was given in the Local Government in Scotland
Act 2003—is appropriat e for several reasons.
First, there has to be a narrow focus on the three
Es of economy, efficiency and effecti veness,
which have to be the sole purpose of any such
subordinate legislation. Secondly, the power is
hedged in with very strong protections against
misuse. Thirdly, the super-affirmative procedure
will require a muc h more protected form of
consultation
and
a
statutory
explanat ory
document. Finally, the P arliament itself sets the
bar and can let the Government know, by all the
means of communication at its disposal, whether it
is not on for the Government to try to do
something, in which cas e such a proposal will be
voted down and never see the light of day.
All those things toget her mean that we think that
this request is an appropriate, justified method of
dealing with changes for which the slower process
of primary legislation may not be appropriate. A lot
of benefit to the public sector in improved
efficiency could be lost if ministers are not given
the power.
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Bob Dori s: That is useful information. I will read
the Official Report and reflect on it in privat e.
The Deputy Convener: There has been
concern t hat there might not be enough time for
Parliament itself to gather information to determine
whet her somet hing is a reasonable request. Mr
Miller, you said that you are pretty cert ain t hat
Parliament would be told before an instrument was
laid.
Colin Miller: Yes.
The Deputy Convener:
obligation, though, is it?

That

is

not

an

Colin Miller: It is not an obligation, but there is a
statutory duty to consult and the Government‟s
firm
practice—except
in
very
unusual
circumstances—is to allow a minimum of 12
weeks for a consultation process. If, as a matter of
courtesy and good practice, the minister in
launching a consultation process advised the
conveners of the relevant committees, it would be
open to t hose c onveners, if they so wished, to
begin the process of looking at the Government‟s
proposals three months before the Government
was likely to lay a draft order.
Among other things, the requirement for
consultation provides an ans wer to thos e who
might be conc erned that the proc ess could allow
ministers to smuggle something through quickly
and quietly. It is simply inconceivable that any
controversial proposal that had to be consulted on
would pass unnoticed by either stakeholders or
the Parliament.
Helen Eadie: That concern was put to us by the
Law Society of Scotland. It told us that one of its
key concerns was that ministers would have the
discretion to decide who was cons ulted and t hat
there is no reference in the bill, when there is a
proposal to change a body, to cons ulting the
bodies mentioned in the legislation that constitutes
the body concerned.
Colin Miller: The statutory duty in section 21 is
specific: it is to consult organisations that are
representative of those who would be substantially
affected by the proposals—in particular, when a
proposal relates to the functions of a person, body
or office-holder, it is to consult the pers on, body or
office-holder in question—and then to consult such
other persons as ministers consider appropriate.
The normal practice even in non-statutory
consultations is to consult very widely, which is
undoubtedly what ministers would do in
introducing any proposal. However, as the starting
point is that the bodies or stakeholders that have
an interest in the proposal or that are affected by
the proposal must be consulted, by definition
anyone who has an interest is going to pick it up
very quickly.
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John St Clair: I will add one point of
clarification. When a statutory duty to consult is set
in such a specific way, the courts are protective of
the rights of people who have to be consulted. In a
recent case involving Greenpeace and nuclear
power, ministers‟ proposals were quashed
because t hey had gone into a c onsultation
apparently with a closed mind. The courts will
guard the rights of thos e who might be affected so
that they are not bounced int o legislation.
Helen Eadie: One concern that the Lord
President raised is that the section 10 power could
be us ed to abolish the Scottish Court S ervice, as
established by the Judiciary and Courts (Scotland)
Act 2008, or trans fer back its functions. You
mention the courts, but that is a concern.
Colin Miller: Section 1 of the Judiciary and
Courts (Scotland) Act 2008 enshrines the
independence of the judiciary, which is a prime
example of a necessary protection. Any changes
that ministers made to the public functions of the
Scottish Court Service could not in any way
remove or undermine that nec essary protection.
The same thing goes for any other bodies that
exercise judicial or semi-judicial functions. In
essence, the power is one to adjust public
functions—to transfer them bet ween bodies and to
make any necessary modifications. Bodies can be
abolished only if their functions have been
transferred in their entirety or if the body has
ceased to operate. The power in section 10 relates
to functions, not bodies. Any necessary
protections that relat e to those functions cannot be
interfered wit h. If functions are transferred from
body A to body B, any necessary protections —
such as judicial independence, in t he case of the
Scottish Court Service—must travel with them.
It is not beyond the bounds of possibility that,
under the bill, the functions of the Scottish Court
Service could be transferred to another body.
However, if t hey were, that body would have to do
the same things and would be subject to the same
protections as are written into the 2008 act.
Helen Eadie: I seek further clarification. You are
saying that any body in Scotland could be
abolished, not just the ones that are mentioned in
part 1, which are t he Scottish Rec ords Advis ory
Council, the Scottish Industrial Development
Advisory B oard, the Building Standards Advis ory
Committee and the Historic Environment Advis ory
Council for Scotland. Any body in Scotland could
be abolished, although its powers would be
transferred to a new body. That gives ministers
huge powers.
Colin Miller: It is the other way round, if I can
put it like that. There is a power to t rans fer
functions from one body to another, although, if
ministers do so, the functions that are trans ferred
cannot be substantially modifi ed and any
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necessary protections must travel with them. For
example, if the functions of the Deer Commission
for Scotland were transferred in their entirety to
Scottish Natural Heritage by a section 10 order —
rather than under section 1 of the bill—because
the body had in effect become redundant, it would
be possible to abolish it. That is not so much
abolition, as a merger. If the functions of one body
are transferred entirely to anot her, t he section 10
power, whic h facilitated the t rans fer, could also be
used to wind up the body that basically has no
functions left to exercise.
The Deputy Convener: It would be a sort of
ghost.
Colin Miller: Yes—exactly. However, there is no
power to take an extant body and abolish it.
Malcolm Chisholm: You will be pleased to hear
that we will now move on to later sections of the
bill. Section 63(1) and proposed new section
10Z2(1) in the National Health S ervice (Scotland)
Act 1978 use the same words. They state:
“Regulations may impose … any requirements w hich the
Scottish Ministers consider appropr iate”.

In the first case, that relates to care services and
in the second to independent health care services.
I suppose that the concern is that the power
appears to be very wide. What is the reason for
seeking t he power? More important, what, if any,
limits have been placed on how it is exercised?
Kirsty McGrath: As the committee is doubtless
aware, much of parts 4 and 5 seeks to re-enact
with improvements parts of the Regulation of Care
(Scotland) Act 2001, which established the
Scottish Commission for the Regulation of Care
and set up the procedures for registering and
regulating care services, including independent
health care services. Section 63 and proposed
new section 10Z2 of the National Health S ervice
(Scotland) Act 1978, as inserted by section 90,
represent a re-enactment of section 29 of the 2001
act, in that they provide for ministers to make
regulations that impose in relation t o care services
and independent healt h care services any
requirements that they think fit for the relevant
parts of the bill.
However, I s hould highlight two substantive
differenc es. Section 29 of the 2001 act contains
nine subsections of provisions, running to four
pages, that illustrate the main provisions in s ection
29(1), all of which are subject to negative
procedure. Section 63 and proposed new s ection
10Z2 of the 1978 act do not have such illustrative
provisions but are subject to affirmative procedure.
After carefully considering t he matter and looking
at the regulation-making powers in the 2001 act,
we felt that, as subsections (2) to (9) of section 29
act as illustrative provisions to the main provisions
in section 29(1), as section 29(1) does not derive
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its scope from thos e provisions and as, in any
case, the wording of the first phrase includes the
specific examples s et out in further subsections,
there was no need to replicate that approach in
the bill. The four pages of illustrative powers in
section 29 of the 2001 act are unfocused. Indeed,
very few of them have been specifically refer red to
in regulations, and the regulations that have been
made with reference to them could have been
made under section 29(1) without any such
references.
As far as the limits of the ex ercise of the power
are conc erned, any regulations must be read in
the context of parts 4 and 5, whic h set out the
specific duties of and sanctions available to the
new body and to ministers with regard to care and
social work and health care improvement.
We expect the powers in section 63 and
proposed new section 10Z2 to the 1978 act to be
used to make regulations on, for example, the
fitness of pers ons to work in care services or
requirements to be placed on health care or health
care premises. Given the nature of the regulations,
we thought it appropriate that they be subject to
affirmative procedure, which will allow a higher
level of scrutiny than is currently afforded to similar
regulations made under the Regulation of Care
(Scotland) Act 2001.
Malcolm Chi sholm: That was a very
comprehensive response. I will have to read what
you said later.
As the minister who took the Regulation of Care
(Scotland) Act 2001 through Parliament, I should
know the answer to my supplementary question,
which you might already have ans wered to a
certain extent; in any case, I am probably not the
best person to ask it. I suppose that people will
ask whether the provision can be expressed in a
more focused or restrictive way.
Kirsty McGrath: The danger of that approach is
that we might inadvertently limit the power in such
a way that we cannot make cert ain regulations,
which might make it difficult for the new bodies to
carry out scrutiny. The current prescriptive use of
regulation-making
powers
in the
existing
legislation has led to a number of difficulties in
practice for the care commission, so in seeking to
strike a better balance between the flexibility
required for an effective scrutiny service and
Parliament‟s ability to scrutinise secondary
legislation appropriately we have simply learned
from the commission‟s experience and decided
that affirmative procedure is more appropriate in
this case.
The Deputy Convener: Section 101 sets out
the power to make ancillary provision. S ection
101(1) states:
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“The Scottish Ministers may by order make such
consequential, supplemental,
incidental, transitional,
transitory or sav ing provision as they consider necessary or
expedient for the purposes of, or in consequence of, or for
the purposes of giv ing full effect to, any provision of this
Act.”

Section 101(2) provides that:
“An order under this section may modify any enactment,
instrument or document.”

15:15
In giving the “Reason for taking power”,
paragraph 123 of t he delegated powers
memorandum states that those provisions are
included
“To enable Scottish Ministers to adequately give effect to
the provis ions in this Bill.”

As you know, the committee considers t hat
ancillary powers should be considered carefully in
the cont ext of any particular bill and according to
their component parts. Why has justification for the
different elements of the ancillary powers under
section 101 been omitted from the delegated
powers memorandum?
You may writ e to us later if you prefer.
John S t Clair: We did not think that the bill
sought anything untoward in section 101, given
the wide-ranging and complex nature of the
provisions in the bill. It is impossible in proposed
legislation such as this to anticipate everything
that will come out of a reorganisation —hence the
need for the power. The most extreme one is the
“supplemental”, but there is nothing sinister about
it: there is no agenda other than trying to
anticipate problems that might arise.
The Deputy Convener: Given the significanc e
of the powers in part 2, which we have already
discussed at length, how would you respond to the
suggestion that the exercise of supplement ary
powers to augment their effect should always be
subject to affirmative procedure?
John S t Clair: I do not think t hat there is a
perfect answer to that. I would have no difficulty
with the power being eit her affirmative or negative.
The Deputy Convener: Without the use of the
affirmative procedure, is there not a risk that the
restrictions and proc edural requirements in part 2
could be circumvented?
John St Clair: We certainly propose to examine
the question whether that procedure would be
more appropriat e during the passage of the bill.
The Deputy Convener: There are no further
questions. Thank you very much for coming along
and helping us by providing information about the
bill. It has been quite a long session for the
Subordinate Legislation Committee, but I am sure
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that it will prove to be very rewarding. We look
forward to hearing from you with the extra
information that you promised to provide.
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Public Services Reform (Scotland) Bill: The Committee considered the Scottish
Government's response to points raised on the delegated powers provisions in this
Bill at Stage 1 and agreed the terms of its report.
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Public Services Reform
(Scotland) Bill: Stage 1
14:18
The Convener: Item 3 is on the Public S ervices
Reform (Scotland) Bill. Members may have more
to say about the bill t han I have, given my rec ent
absence from the committee.
As members know, we have received written
responses to questions rais ed at our first
consideration of the bill on 8 Sept ember. We
heard from officials at a meeting on 22 S eptember
and received a supplementary written response
following that meeting. Today we will conclude our
consideration of the bill at stage 1 and will go
through all the powers that we did not dispose of
at our initial meeting.
Paragraph 2 of schedule 2 gives the Court of
Session powers to regulate the conduct of officers
of court in exercising their extrajudicial functions
and to prescribe the procedure in relation to
appeals under section 82 of the Debt ors
(Scotland) Act 1987. Are we content to report that
the powers are acceptable? Are we further cont ent
that they are exercisable by act of sederunt ?
Members indicated agreement.
The Convener: There are a number of
recommendations relating to part 2 of the bill,
“Order-making powers”. I draw members’ attention
to the summary of recommendations paper that is
before us. Are members content to report that the
delegated powers in part 2 are very broad and
could be used to deliver significant restructuring
and revision of public functions across the Scottish
Administration and public sector?
Members indicated agreement.
The Convener: We may also wish to report that
whet her such powers should be given to ministers
is a matter of policy for det ermination by the
Parliament as a whole and should not be
prejudged by the committee. Given the nature of
the powers, a range of opinions may be taken. Do
we agree to express no view on whether the
powers are acceptable in principle?
Members indicated agreement.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): Is that just a procedural matter? We
seem to be saying that it is not appropriate for the
committee to express a view, rather than that we
do not have one.
The Convener: It might be wiser for us to
express no view. However, we have indicated
clearly that the Parliament has a role to play.
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The committee may wish t o report that it
recommends that in their scrutiny of the bill the
lead committee and the Parliament consider
further a number of significant concerns about the
manner in which the powers are framed. First, do
the criteria t hat are set for the limits of the powers
in sections 10 and 13 and the restrictions that are
set out in section 12 provide s ufficient protection,
and are they sufficiently precise and clearly
defined? S econdly, should cert ain bodies be
exempted from the scope of the bill and protected
from inclusion in schedule 3 through orders under
section 11? If so, the Parliament should ensure
that that is done in a clear and unambiguous way.
Ian McKee (Lothians) (S NP): When reporting
our concerns to the lead committee, we should
give examples of bodies that could be considered,
such as local government and bodies that have
been set up specifically to scrutinise government.
Malcolm Chisholm: The term “sufficient
protection” may be slightly unfortunat e. The key
phrase in the bill is “necessary protection”;
everything hinges on the interpretation of t hat
phrase. The officials’ comments on the
independence of the judiciary or the Mental
Welfare Commission for Scotland sounded quite
reassuring. In their answers, they kept coming
back to the phrase “necessary protection”, which
we should highlight. We should ask whether the
term is sufficiently clear and precise and whether it
will be open to different interpretations. The term
“sufficient protection” may mean something slightly
different.
I agree with the point that Ian McKee makes. He
mentioned local government. We were not entirely
reassured by the answers to our questions about
whet her local government is exempt from inclusion
in schedule 3. Given that that point relates to the
order-making power, we may want to flag it up.
The Government’s intention seems clear, but it
may need to put it beyond doubt in the bill.
The Convener: The points that I have
highlighted are recommendations to the lead
committee and the Parliament. The comments of
Malcolm Chisholm and Dr McKee will appear in
the Official Report of today’s meeting, which will
go to both the lead committee and the Parliament.
Ian McKee: Section 10(1) of the bill states:
“The Scottish Ministers may by order make any provision
which they consider w ould improve the exercise of public
functions”.

The bill team reassured us that that restricts
ministers’ ability to mak e such provisions. Could
the word “may” be toughened up, as “may” also
implies that one “may not”? Does that make
sense?
Helen Eadie
Absolutely.

(Dunfermline

East)

(Lab):
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lead committee and the
have the role of ensuring,
lead committee, that such

We could report that we have concerns about
whet her the procedures that are proposed in
relation to the powers in sections 10, 11 and 13
provide for full and adequate parliament ary
scrutiny of t he respective orders in all cases. First,
we could recommend that orders under sections
10 and 13 be subject to super-affirmative
procedure, which requires a proposed draft order,
together with the relevant explanatory document,
to be laid before P arliament for a prescribe d
period, to permit public consultation on the terms
of the proposed order before ministers present a
draft order in final form to the Parliament for
approval; and that ministers be required to
consider c omments received and to provide
Parliament with an explanation of the extent to
which such comments have been addressed in the
final order. Secondly, we could recommend that
orders under section 11 be subject to affirmative
procedure, given that listing for inclusion in
schedule 3 in such an order engages the powers
under part 2 of the bill; and that ministers be under
an obligation to consult bodies prior t o their
inclusion in schedule 3 through a section 11 order.
Is that agreed?
Members indicated agreement.
The Convener: Section 46(4) contains a power
to make further provision about the preparation,
content and effect of reports. Do we agree to
report that, although it is helpful to have had
clarification that the Scottish Government does not
intend the provision to provide a power with
respect to the consequences of a report, we
recommend that the Scottish Government
consider redrafting the provision to make clear its
intention in that respect?
Members indicated agreement.
The Convener: Section 47 cont ains a power t o
make further provision for conducting i nspections.
The power enables significant provision to be
made with respect to interviews and physical and
mental examinations, including how ex aminations
are to be conducted, and the disclosure of
information that is obt ained from those
examinations and i nterviews. Are we content to
draw that to the attention of the lead committee?
Members indicated agreement.
The Convener: Section 53(1)(c) contains a
power to prescribe grounds on which social care
and s ocial work improvement Scotland may
propose to cancel the registration of a care
service. We have had further explanation from the
Scottish Government on the power. Do we agree
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to report that we find the proposed power
acceptable in principle and are content that it is
subject to negative procedure?
Members indicated agreement.
The Convener: Section 62(1) contains a power
to make regulations relating to the registration of
care services. The Scottish Government has
confirmed that it does not intend that the power be
used to set out criteria for eligibility to provide
services in the wider sense and that such
provision would be made under section 63. Are we
agreed to report that, having obtained further
explanation from the Scottish Government, we find
the proposed power acceptable in principle and
are content that it is subject to negative
procedure?
Members indicated agreement.
The Convener: Section 63 cont ains a power t o
make regulations to impose requirements in
relation to care services, as appropriate, for the
purposes of part 4. P roposed new section 10Z2 of
the National Health Service (Scotland) Act 1978
makes provision to make regulations relating to
independent health c are services. Are we agreed
to report that, having obtained further justification
and explanation from the Scottish Government by
means of evidence to us, we find the proposed
powers accept able in principle and are cont ent
that they are subject to affirmative procedure?
Members indicated agreement.
The Convener: Section 76(5)(c) contains a
power t o prescribe an act and thereby add the
requirements or conditions that are contained in
that act to the list of relevant requirements. Do we
agree to report that, having obtained further
explanation from the Scottish Government, we find
the proposed power acceptable in principle and
are content that it is subject to negative
procedure?
Members indicated agreement.
The Convener: Section 76(6) contains a power
to prescribe matters in relation to a c are s ervice
that is registered under chapter 4 of part 4 and on
which SCSWIS must report and provide
information t o the Scottish ministers. Do we agree
to report that, having obtained clarification from
the Scottish Government, we find the proposed
power accept able in principle and are content t hat
it is subject to negative procedure?
Members indicated agreement.
The Convener: Proposed new section 10D(1) of
the 1978 act contains a power to delegate
functions. Do we agree to consider the proposed
power acceptable in principle? A re members
content that it is subject to negative procedure?
Members indicated agreement.
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The Convener: Well done, Elaine Smith, for
hanging in there.
Do members agree to draw to the attention of
the lead committee the fact that the power is wider
than is necessary to t rans fer the functions of NHS
Quality Improvement Scotland—or any other
functions that would properly be within healthcare
improvement Scotland’s remit—t o healthcare
improvement Scotland?
Members indicated agreement.
The Convener: Proposed new section 10M(4)
of the 1978 act is the power to make regulations to
make further provision concerning the preparation,
content and effect of reports. Do we agree to
report that, although it is helpful to have had
clarification that the Scottish Government does not
intend the provision to provide a power relating to
the consequences of a report, the Scottish
Government should consider redrafting the
provision t o make clear its intention in t hat
respect?
Members indicated agreement.
The Convener: Proposed new section 10N(1) of
the 1978 act contains a power to mak e regulations
to make further provision for conducting
inspections. The power enables significant
provision t o be made with respect to interviews
and physical and mental examinations, including
how examinations are to be conducted, and the
disclosure of information that is obtained fr om
those examinations and interviews. Do we agree
to draw that to the attention of the lead
committee?
Members indicated agreement.
The
Convener: Proposed new section
10R(1)(c) of the 1978 act contains a power to
prescribe grounds upon which HIS may cancel the
registration of an independent health c are service.
Having obtained further explanation from the
Scottish Government, do we agree that we find the
proposed power accept able in principle and are
content that it is subject to negative procedure?
Members indicated agreement.
The Convener: Proposed new section 10Z1 of
the 1978 act contains a power to mak e regulations
about registers and registration. The Scottish
Government has confirmed that it does not intend
that the power be used to set out criteria fo r
eligibility to provide servic es in the wider sense
and that such provision would be made under
proposed new section 10Z2 of the 1978 act.
Having obtained further explanation from the
Government, do we agree that we find the
proposed power accept able in principle and are
content that it is subject to negative procedure?
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14:30
The Convener: Section 96(1) contains a power
to direct a person or body to participate in a joint
inspection. We have obtained further explanation
from the Scottish Government. Do we agree that
we find the exercise of the power in the form of
directions satisfactory?
Members indicated agreement.
The Convener: Should we, however, express
concern that there is no provision in the bill for the
publication of directions whereby the public will be
made aware which person or body has been
directed to participate in a joint inspection and
what powers they may exercise?
Members indicated agreement.
The Convener: Section 97(1) contains a power
to make regulations rel ating to joint inspections.
The power enables significant provision to be
made with respect to interviews and physical and
mental examinations, including how ex aminations
are to be conducted, and the disclosure of
information that is obt ained from those
examinations and interviews. Do we agree that we
should draw to the attention of the lead committee
the fact that regulations made under the Joint
Inspection of Children’s Services and Inspection of
Social Work Services (Scotland) Act 2006, which
the power in section 97(1) is said t o reflect, do not
provide for interviews and examinations?
Members indicated agreement.
The Convener:
colleagues.

We

are

almost

there,

Paragraph 2(2) of schedule 7 contains a power
to vary the number of members of S CSWIS.
Paragraph 2(2) of schedule 11 cont ains a power to
vary the number of members of HIS. Having
obtained further clarification from the Scottish
Government, do we agree to report t hat we find
the proposed powers acceptable in principle and
are content that they are subject to affirmative
procedure?
Members indicated agreement.
The Convener: On part 7, “Miscellaneous and
General”, given the width of the proposed powers
in sections 10 and 13, do we agree to recommend
that affirmative rat her t han negative procedure
should apply to all the ancillary powers as set out
in section 101, as it relates to part 2?
Members indicated agreement.

Members indicated agreement.
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PUBLIC SERVICES REFORM (SCOTLAND) BILL
I am grateful to the Finance Committee for its helpful and constructive Stage 1 Report on the
Public Services Reform (Scotland) Bill, which was published on 11 December.
I will of
course let you have a detailed response in good time before Stage 2 consideration of the Bill
gets underway on 26 January, as you requested.
However it might be helpful if I say
something more about our proposals in relation to the Order-making powers in Part 2, as I
know that you were particularly keen to have an early indication of our proposals to address
the concerns expressed by the Committee and others about this aspect of the Bill.
As you know, the Bill is wide-ranging in its scope and makes a substantial contribution to the
development of the Government's public services reform agenda. In the present financial
climate, it is more important than ever that we get the best possible value from the public
pound. We have already reduced the number of public bodies in Scotland from 199 to 161,
and the proposals in this Bill together with the forthcoming Children's Hearings Bill, if
approved by Parliament, will reduce the number of public bodies to around 120 by April
2011.
The Government's simplification programme, including the proposals in the Public Services
Reform Bill, will deliver net financial savings of around £127m over the period 2008-2013
and recurring annual savings of around £40m per annum thereafter.
But we must go further and faster. Parliament must be able to respond more quickly to
changing circumstances and take advantage of opportunities to further streamline the public
bodies landscape and improve the delivery of public services without the need for primary
legislation on every occasion. That is why the Order-making powers in Part 2 of the Bill are
so important.
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Having said that, I fully recognise that concerns were expressed about the scope of these
powers during Stage 1 consideration of the Bill, and this is reflected in the Report and
recommendations of both the Finance Committee and the subject Committees which took
evidence on the Bill. As I promised when I gave evidence to the Finance Committee on 27
October, I have considered these concerns carefully with a view to bringing forward
amendments at Stage 2 which will provide additional procedural and statutory safeguards as
well as an enhanced super-affirmative procedure to give Parliament greater opportunity for
scrutinising any proposals which are brought forward.
I envisage bringing forward amendments in the following main areas.
Super-affirmative procedure
As the Subordinate Legislation Committee recommended, we will bring forward amendments
which require proposals for an Order under sections 10 or 13 to be subject to an enhanced
form of 'super-affirmative' procedure under which a proposed draft Order must be laid before
Parliament together with an explanatory document for a period of 60 days. This will permit
public consultation and scrutiny by the relevant parliamentary Committees, if they so wish,
on the terms of the proposed Order before a final version is laid before Parliament which
would be accompanied by a further explanatory document giving details of the comments
received and any changes made, and would be subject to affirmative resolution procedure.
Parliamentary bodies
The Finance Committee noted that a number of Parliamentary commissioners and
ombudsmen had expressed concern about their inclusion in Schedule 3, on the basis that
they were accountable to Parliament rather than Ministers. On the other hand, several of the
commissioners also acknowledged that provided there were appropriate safeguards to
reflect the independence of Parliamentary bodies from Ministers, the Order-making power
could provide a useful means of making sensible changes to their functions and jurisdiction
without the need for primary legislation.
As I indicated in the attached letter of 18 December to the Presiding Officer, I believe that the
best way forward would be to retain Parliamentary bodies in Schedule 3, including Audit
Scotland and the Scottish Commission for Public Audit as well as the various parliamentary
commissioners and ombudsmen, but to bring forward amendments at Stage 2 to provide that
in relation to these bodies the power to initiate proposals for an Order under Part 2 of the Bill
should rest with the Scottish Parliamentary Corporate Body (SCPB) rather than Ministers.
To give effect to this, I therefore propose to provide that Scottish Ministers could embark on
a statutory consultation process only if requested to do so by the SPCB; and that following
consultation a draft Order could only be laid before Parliament with the consent of the SPCB.
Scope of the Order-making powers
In response to concerns raised in evidence to the various Committees which took evidence
on the Bill, we will bring forward amendments to make it expressly clear that the Ordermaking powers in sections 10 and 13 could not be used in such a way as to interfere with the
independence of the judiciary, judicial bodies or judicial decision-making.
As recommended by the Subordinate Legislation Committee, we will also bring forward
amendments to make it expressly clear that the power in section 11 could not be used to add
local government bodies to schedule 3, which means that they could not at some future
stage brought within the scope of the Order-making powers in Part 2 of the Bill.
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Finally, in response to concerns which were raised by the National Collections and the
Education Committee, we will bring forward amendments which make it clear that the Ordermaking powers could not under any circumstances undermine or cut across existing
statutory duties to protect and preserve Scotland's cultural heritage.
I am grateful to you and your Committee, and to the other Committees which took evidence
on the Bill, for the very thorough and helpful Stage 1 Reports which they have provided. I
hope you will agree, in turn, that our response is a positive and constructive one which seeks
to address the points which have been raised. I firmly believe that the process of dialogue
and debate which has taken place already, and will continue through the Stage 1 debate on
7 January and detailed consideration of our proposals at Stage 2, will result in a better Act
and, most important of all, better public services for the people of Scotland.
I am copying this letter to the Presiding Officer, the Conveners of the other Committees
which took evidence on the Bill, MSPs and the various Parliamentary Commissioners and
ombudsmen.

i~"Y'

)S

JOHN SWINNEY
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PUBLIC SERVICES REFORM (SCOTLAND)

BILL

As you will know, Part 2 of the Public Services Reform (Scotland) Bill which is currently
before Parliament contains Order-making powers for Scottish Ministers to bring forward
proposals which they consider would improve the exercise of public functions, having regard
to efficiency, effectiveness and economy, and to remove or reduce burdens resulting from
any legislation. The first of these powers applies specifically to the public bodies listed in
Schedule 3 to the Bill which include the various parliamentary commissioners and
ombudsmen, as well as Audit Scotland and the Scottish Commission for Public Audit.
The Finance Committee's Stage 1 Report on the Bill, which was published on 11 December,
noted that a number of the parliamentary commissioners and ombudsmen had expressed
concern about their inclusion in Schedule 3, on the basis that they were accountable to the
Parliament rather than Ministers. On the other hand, several of the commissioners also
acknowledged that provided there were appropriate safeguards to reflect the independence
of Parliamentary bodies from Ministers, the Order-making power could provide a useful
means of making sensible changes without the need for primary legislation.
When I gave evidence to the Finance Committee on 27 October I undertook to consider
these issues further in the light of the views which have been expressed. I believe that the
best way forward would be to retain the various parliamentary bodies in Schedule 3 but to
bring forward amendments at Stage 2 to provide that in relation to these bodies the power to
initiate proposals for an Order under Part 2 of the Bill should rest with the SPCB rather than
Ministers. To give effect to this, the amendments would provide that Scottish Ministers may
only embark on a statutory consultation process under section 21 of the Bill if requested to
do so by the SPCB; and at the end of the consultation process may only lay an Order which
relates to the parliamentary bodies with the consent of the SPCB.
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I would be grateful for your views on whether proposals along these lines would meet with
the approval of the SPCS.

'(.... '1~,

JOHN~NEY
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EXTRACT FROM MINUTES OF PROCEEDINGS
Vol. 3, No. 44

Session 3

Meeting of the Parliament
Thursday, 7 January 2010
Note: (DT) signifies a decision taken at Decision Time.
The meeting opened at 9.00 am.
Public Services Reform (Scotland) Bill: The Cabinet Secretary for Finance and
Sustainable Growth (John Swinney) moved S3M-5429—That the Parliament agrees
to the general principles of the Public Services Reform (Scotland) Bill.
Ross Finnie moved amendment S3M-5429.1 to motion S3M-5429—
Insert at end—
“but, in so doing, calls on the Scottish Government to remove Part 2 of the Bill at
Stage 2.”
Public Services Reform (Scotland) Bill: The Parliament continued debating the
general principles of the Public Services Reform (Scotland) Bill.
After debate, the amendment was disagreed to ((DT) by division: For 58, Against 62,
Abstentions 0).
The motion was then agreed to ((DT) by division: For 104, Against 16, Abstentions
0).
Accordingly the Parliament resolved—That the Parliament agrees to the general
principles of the Public Services Reform (Scotland) Bill.
Public Services Reform (Scotland) Bill: Financial Resolution: The Minister for
Culture and External Affairs (Fiona Hyslop) moved S3M-5150—That the Parliament,
for the purposes of any Act of the Scottish Parliament resulting from the Public
Services Reform (Scotland) Bill, agrees to any increase in expenditure of a kind
referred to in paragraph 3(b)(ii) or (iii) of Rule 9.12 of the Parliament’s Standing
Orders arising in consequence of the Act.
The motion was agreed to (DT).
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Public Services Reform
(Scotland) Bill: Stage 1
The Deputy Presiding Officer (Alasdair
Morgan): The next item of business is a debate
on motion S3M-5429, in the name of John
Swinney, on the Public Services Reform
(Scotland) Bill.
09:50
The Cabinet Secretary for Finance and
Sustainable Growth (John Swinney): I am
delighted to open the stage 1 debate on the Public
Services Reform (Scotland) Bill. The Government
came into office with one overarching purpose: to
focus the Government and public services on
creating a more successful country, with
opportunities for all of Scotland to flourish through
sustainable economic growth. We started to focus
Government by making clear our strategic
objectives, by reducing the number of ministers
and portfolios, and by putting in place the national
performance framework.
Our wider public sector reform agenda, which
was announced by the First Minister two years
ago, is focused on simplifying and integrating
public services and promoting the sharing of
services through closer collaboration on a number
of matters, including procurement. We are working
closely with local government through the
concordat and with public bodies as part of our
effective public bodies programme to align
objectives better to achieve the Government‟s
purpose. We remain committed to simplifying
Scotland‟s complex landscape of national public
bodies, which has evolved over time and which for
too long has been allowed to grow in an ad hoc
and piecemeal fashion. The resulting overlap and
duplication of function is clear to see, and changes
are long overdue.
Against that background, the bill aims to remove
overlap and duplication; provide greater clarity for
service users and improved service delivery; and
deliver more effective use of resources and better
value for money. Our simplification programme is
making progress, having already delivered a
reduction from 199 public bodies to 161. The bill,
together with other planned measures and
legislation, will reduce that number to around 120
by 2011. No reasonable commentator can claim
that this Government has not set its shoulder
squarely to the wheel of simplifying and
streamlining the public sector in Scotland. I note
that the United Kingdom Government has recently
announced its own plans for a modest
streamlining of its public bodies.
Our public sector reform agenda was and
remains the right approach. The Government‟s
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simplification programme, including the proposals
in the bill, will deliver net financial savings of
around £127 million over the period 2008 to 2013
and recurring annual savings of around £40 million
thereafter. However, the dramatically changing
global economic circumstances and the tightening
of the budget settlement that is afforded to
Scotland mean that we need to go further and
faster in our reform agenda as we seek to secure
the best value for money for the public purse. It is
therefore essential for this Parliament to be able to
respond more quickly to changing circumstances
and to take advantage of opportunities to
streamline further the public bodies landscape
without the need to introduce primary legislation
on every occasion. That is why the order-making
powers in part 2 of the bill, with appropriate
safeguards and parliamentary procedures in
place, are so important.
Contrary to some suggestions, such ordermaking
powers
are
neither
novel
nor
unprecedented. In essence, they are powers that
allow secondary legislation to make potentially
wide-ranging changes to primary legislation,
subject to appropriate conditions and safeguards.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Does the minister accept that it
is not constitutionally appropriate for a
Government minister such as him to make
changes to parliamentary appointees? That is for
Parliament to decide, not the Government. That is
a fundamental issue, which he has got wrong in
the bill.
John Swinney: I am not sure whether Mr
Rumbles has seen the text of the letter that I
issued to the convener of the Finance Committee.
However, it explains some of the changes that the
Government proposes. I will get round to sharing
more details, and if Mr Rumbles wants to ask
further questions at that point, I will be happy to
address them.
As I said, the order-making powers are neither
novel nor unprecedented. Similar powers were
included in section 57 of the Local Government in
Scotland Act 2003, which provides wide powers
for ministers to modify any enactment that
prevents local authorities from discharging bestvalue duties, having regard to economy, efficiency
and effectiveness. That legislation was of course
introduced by the previous Labour-Liberal
Democrat coalition, and the order-making powers
were endorsed as entirely appropriate by the
Subordinate Legislation Committee of the day and
passed with the Scottish National Party‟s full
support. The wide nature of the powers in the
2003 act is underlined by the fact that they were
subsequently used to deliver the provision of free
school meals.
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Having said that, I do of course recognise that
concerns have been raised about the scope and
operation of the powers in part 2. I promised the
Finance Committee that I would consider those
concerns carefully when I received its stage 1
report, with a view to lodging appropriate
amendments at stage 2 to provide additional
procedural and statutory safeguards.
Before I say anything further about part 2, I wish
to place on record my gratitude to the Finance
Committee,
the
Subordinate
Legislation
Committee and the subject committees that took
evidence on the bill for their very thorough and
helpful stage 1 reports. We have enjoyed a very
constructive dialogue and debate with the
committees, which I am sure will continue during
stage 2 consideration.
I will, of course, provide the Finance Committee
with a detailed response to its stage 1 report in
good time before stage 2. However, I recognise
that particular concerns have been expressed
about the order-making powers in part 2. As I said
to Mr Rumbles, I wrote to the convener of the
Finance Committee and to members earlier this
week, setting out the amendments that I propose
to lodge at stage 2 to address the concerns that
have been raised about the scope of the powers.
We propose to lodge amendments, first, to
provide additional procedural safeguards and,
secondly, to address specific concerns that have
been raised about the scope of the powers. As
recommended by the Subordinate Legislation
Committee, we will lodge amendments that require
proposals for an order under section 10 or section
13 to be subject to an enhanced form of superaffirmative procedure. Under that procedure, a
proposed draft order would have to be laid before
the Parliament, together with an explanatory
document, for a period of 60 days. That would
allow a proper opportunity for public consultation,
and the relevant committees could take evidence
on the proposals contained in the draft order, if
they so wished. Following that consultation
process, a final version of the draft order would
formally be laid before Parliament, together with a
further explanatory document giving details of the
comments received and any changes made, and
the order would be subject to the affirmative
resolution procedure. Although the power to
initiate such a proposal would rest with ministers,
the final decision—the ultimate control—would
remain with Parliament, as it properly should.
Mike Rumbles: That is the fundamental
problem that we face in Parliament today. The
minister apparently does not accept that it is not
up to him or the Government to initiate changes
that are decided here in Parliament. It is not the
prerogative of the Government to do that. He
makes a point with regard to the Local
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Government in Scotland Act 2003, but he misses
the constitutional point of the difference between
Government and Parliament.
John Swinney: Mr Rumbles is perhaps making
a point about parliamentary officers and individual
ombudsmen. If I were to follow the logic of his
argument, Government would be unable to initiate
legislation.
Mike Rumbles: No, the cabinet secretary
misunderstands the point.
John Swinney: No, it is Mr Rumbles who
misunderstands. My point is that the Government
seeks the power to initiate changes to primary
legislation through the route of secondary
legislation. That power was included in the Local
Government in Scotland Act 2003 and was voted
for by Mr Rumbles. I do not think that Mr Whitton
was here then, but Jackie Baillie, Karen Gillon and
Mr McMahon certainly all voted for it—indeed, I
voted for it.
Jackie Baillie (Dumbarton) (Lab) rose—
John Swinney: That act enshrined the ability to
change primary legislation by secondary
legislation. There is a separate point about
parliamentary bodies.
Mike Rumbles: That is the point that I am
making.
John Swinney: That is fine. I am just coming on
to that point. If Mr Rumbles would listen to what I
am saying, we might get somewhere. I will give
way, though, to Jackie Baillie, who wanted to raise
a point.
Jackie Baillie: Does the cabinet secretary
recognise that the legislation to which he referred
does not alter the function or, indeed, the
existence of public bodies in the way that he
proposes to do through the bill, so it is not a
precedent?
John Swinney: Of course it is a precedent,
because it allows secondary legislation to be used
to change primary legislation by order. What I
have announced today and shared with Mr Welsh
in the letter that I sent him yesterday is,
essentially, the ability for such matters to be taken
forward with extra consultation.
I come to the point that Mr Rumbles is interested
in. Concerns have been raised about the inclusion
of parliamentary commissioners, ombudsmen and
other parliamentary bodies, such as Audit
Scotland. On the other hand, some commissioners
have made the point that, provided that the bill
contains appropriate safeguards, the order-making
powers could provide a useful means of making
sensible changes to their powers and functions
without the need for primary legislation.
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With that in mind, I propose—I set this out in my
letter to Mr Welsh—that, in relation to
parliamentary bodies, the power to initiate
proposals for an order under part 2 should rest
with the Scottish Parliamentary Corporate Body,
not with ministers, and therefore ministers should
be able to embark on a consultation process with
a view to making an order that affects a
parliamentary body only if invited to do so by the
Scottish Parliamentary Corporate Body. The
reason for that is that the SPCB is elected by
MSPs to steward and take forward issues of
concern to them. We are suggesting an alteration
to our proposal, to give the power of initiation
exclusively to the SPCB—although of course the
same consultation requirements that I have
announced with the strengthened superaffirmative procedure would apply, and of course
the final decision would rest not with the SPCB or
the Scottish ministers but with Parliament.
Ross Finnie (West of Scotland) (LD): Can the
cabinet secretary point members to any part of the
corporate body‟s constitution or standing orders
that gives it any powers to deal with policy matters
relating to the Parliament?
John Swinney: I have detected Parliament‟s
concern
at
different
stages—I
certainly
experienced it in opposition when I was a member
of the Finance Committee prior to the 2007
election. Members of that committee were
frustrated by the lack of power that the corporate
body considered it had in addressing questions
and resolving many issues connected with the
financial sustainability and budgeting approaches
of the parliamentary ombudsmen—[Interruption.]
Mr Purvis says that it is not for the Government to
decide; rather, it is for Parliament.
Jeremy Purvis (Tweeddale,
Lauderdale) (LD) rose—

Ettrick

and

John Swinney: Wait a minute. That is precisely
what I am saying. I am putting in place a power of
initiation for the Scottish Parliamentary Corporate
Body and reinforcing Parliament‟s ability to have
the final say on such questions. That point is
entrenched in what the Government is setting out.
Robert Brown (Glasgow) (LD): Does the
cabinet secretary accept that the issue is not so
much the initiation power, although that is
important, as the substantial and widespread
nature of the powers? As Jackie Baillie rightly
said, those powers include the power to set up
new bodies, abolish existing bodies, amalgamate
bodies and so on. How does that fit with the Paris
principles and the independence of the
commissioners, which is important?
John Swinney: Those bodies are creations of
Parliament, and Parliament could decide that it
wished to change them. It has the right to do that. I
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am in no way compromising Parliament‟s right to
decide on that. I would have thought that what I
am announcing would cheer up the Liberals a bit,
but they are not very cheerful.
Jeremy Purvis rose—
John Swinney: I had better proceed to other
subjects and address other ground that the bill
covers.
Crucially, the Government proposes a number of
changes that will strengthen the scrutiny process
and Parliament‟s right to control areas that are
entirely and properly in its preserve. I hope that
members will consider the Government‟s
announcements, understand the cementing of
Parliament‟s role and responsibility in the process,
and consider matters in a dispassionate fashion
rather than in a purely partisan fashion. It is
important that we turn the rhetoric about tidying up
the public sector landscape into practicalities. I am
regularly told by Liberal Democrats and members
of the Labour Party, and I am told all the time by
members of the Conservative party—we get this
every Thursday from Miss Goldie—that we must
act to tackle the number of public bodies. We are
putting in place a practical way of making that
happen. I hope that members will consider that on
its merits.
Patrick Harvie (Glasgow) (Green): Will the
cabinet secretary explain one thing? If he is willing
to go through the super-affirmative procedure and
to take time to allow committees to take evidence
and consult, what is the unbearable burden of the
short and simple pieces of primary legislation that
are currently required? What is the big problem
with them?
John Swinney: The problem is that the issues
can never be taken forward in primary legislation
in the fashion that Mr Harvie has characterised. Mr
Harvie should consider the specific proposals in
the bill to change a number of bodies, some of
which are not terribly controversial—I am talking
about the Deer Commission for Scotland and
other bodies. It would be extremely difficult to find
the opportunity to bring primary legislation to
Parliament and the time to go through all the
procedures. We are trying to develop an efficient
way of rationalising public bodies where
opportunities arise to do so in order to deliver
greater public sector efficiency. That is the
rationale and thinking behind the process.
We have listened to specific concerns that
various committees that took evidence on the bill
raised about the scope of the powers, and we
propose to lodge a number of amendments in
response to them. In particular, we will make it
clear that the order-making powers cannot be
used in such a way as to interfere with the
independence of the judiciary, judicial bodies or
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judicial decision making. As the Subordinate
Legislation Committee recommended, we will also
make it clear that the power to add bodies to
schedule 3, and therefore to bring them within the
scope of the order-making powers, does not
extend to local government. Finally, we will lodge
amendments to make it clear that the powers
cannot under any circumstances cut across
existing statutory duties to protect and preserve
Scotland‟s cultural heritage.
Taken together, that package of amendments
will deal fully with the concerns that have been
expressed about the scope and coverage of the
order-making powers in part 2 and the associated
procedural safeguards. The process of debate and
dialogue will no doubt continue during stage 2, but
I hope that members will agree that we have
responded positively and constructively to the
concerns that the Finance Committee and other
committees expressed in their reports.
Dr Richard Simpson (Mid Scotland and Fife)
(Lab): Will the cabinet secretary give way?
The Deputy Presiding Officer: The cabinet
secretary should begin to wind up.
John Swinney: It would be helpful if the
Presiding Officer gave me guidance on when I am
due to complete my remarks.
The Deputy Presiding Officer: You may have
another couple of minutes, given the number of
times that you have given way.
John Swinney: I will treat Jackie Baillie to some
more rhetoric and briefly cover some other
provisions in the bill, which will also be covered by
my colleagues in the closing speech this morning
and in the opening and closing speeches this
afternoon.
On creative Scotland, a great deal of hard work
has been done to address all the points that
stakeholders have raised, and I am pleased that
the Education, Lifelong Learning and Culture
Committee and the Finance Committee have
recommended that creative Scotland should be
fully established.
Parts 4 and 5 set out the functions for the two
new scrutiny bodies: health care improvement
Scotland and social care and social work
improvement Scotland. Our intention is to
establish two new scrutiny bodies that can fulfil the
Crerar principles of public focus, independence,
proportionality, transparency and accountability
while contributing to the simplification of the
scrutiny landscape.
On part 6, scrutiny improvement is a key part of
our work. We are focusing on balancing the need
for independent external scrutiny with the ability of
service deliverers to undertake robust selfassessment and self-improvement. I stress that
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many such issues will be addressed in much
greater detail by my colleagues on the
Government‟s front bench.
I
have
considered
the
options
for
accommodating the Office of the Commissioner
for Public Appointments in Scotland‟s regulation of
appointments to the board of Audit Scotland. My
preference is for the Scottish Commission for
Public Audit to commit to making those
appointments in a way that reflects the spirit of the
OCPAS code but without further statutory
underpinning, thereby leaving it to Parliament to
satisfy
itself
that
those
non-executive
appointments are made in an appropriate way by
the SCPA.
The Government has produced a bill that is
consistent with its drive to deliver public sector
efficiency, streamline the size of the public sector
and respond to the challenges that we all know we
are going to face in the years to come.
I move,
That the Parliament agrees to the general principles of
the Public Services Reform (Scotland) Bill.

10:10
Andrew Welsh (Angus) (SNP): Although the
Finance Committee considers the financial
implications of all legislation, the committee has
never before been designated the lead committee
on a bill since the establishment of the Parliament
in 1999. In what is therefore a unique position for a
convener of the Finance Committee, I am pleased
to speak on the committee‟s behalf in this stage 1
debate on the Public Services Reform (Scotland)
Bill.
This wide-ranging bill touches on the remits of a
number of different committees and is a good
example of Parliament‟s committees working
together by contributing their individual specialised
areas of expertise.
While the Finance Committee took the lead role
in examining the cross-cutting issues in the bill,
the Rural Affairs and Environment Committee
examined the provisions relating to Scottish
Natural Heritage; the Health and Sport Committee
considered the provisions relating to the care
commission and care services, as well as the new
health scrutiny body, health improvement
Scotland; and the Education, Lifelong Learning
and Culture Committee examined part 3, on
creative Scotland, and provisions relating to social
work. The committees also considered duties of
co-operation and joint inspections and commented
on the order-making powers in part 2.
I will leave the representatives of the secondary
committees to detail their recommendations on
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those areas, and I thank them for their detailed
scrutiny of significant parts of the bill.
The Finance Committee was aware that the bill
is only one element of the Scottish Government‟s
programme for the reform of public services. We
sought to place the bill in a wider context that
includes issues that were being actively
scrutinised elsewhere, such as single outcome
agreements
and
the
Scotland
performs
programme.
The wider programme for simplifying the public
sector landscape is clearly linked to parts 1 and 2
of the bill. The committee heard a range of
evidence about the simplification programme.
Although I will not pre-empt discussions on our
future work programme, the issue of the future
shape of public services during a continuing
squeeze on all budgets has exercised us
throughout this parliamentary session and will
continue to be a major focus for the Finance
Committee.
Part 2 proved to be by far the most contentious
area of the bill during our stage 1 scrutiny. The
cabinet secretary has already given his initial
response to our detailed recommendations on it,
both in correspondence and in his opening
remarks today. However, large parts of our
evidence taking and our report were focused on
the implications of those powers.
Part 2 contains the public functions power, in
section 10, and the burdens power, in section 13.
It is important to distinguish between those two
powers because although many of the safeguards
in the bill apply to both of them, their purposes and
possible implications are markedly different.
The section 10 power to
“improve the exercise of public functions”

certainly exercised our witnesses and the
committee to the greatest extent. Many of my
comments on procedure and other safeguards
apply to both powers.
On the safeguards that are applied by the bill, I
express the committee‟s thanks to the Subordinate
Legislation Committee for its detailed and
thoughtful work and thorough recommendations.
We have already heard from the cabinet secretary
that he plans to bring forward a range of
amendments to address our concerns in this area,
and I thank him for the early notice of his
intentions.
A major area of debate for the committee was
the list of bodies in schedule 3 to the bill, to which
both the powers in part 2 will apply. A range of
bodies listed in the schedule, their stakeholders
and other experts expressed concern over the
potential impact on the independence of some of
the bodies. Again, the cabinet secretary has
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already outlined his intention to come back at
stage 2 with significant changes to address the
committee‟s concerns.
Mike Rumbles: Will the member give way?
Andrew Welsh: I want to make progress. Mr
Rumbles can raise his point later in the debate.
It is worth highlighting some of the specific
concerns that were expressed in evidence to the
committee.
The list in schedule 3 contains all the
parliamentary
commissioners
and
the
ombudsman. The commissioners and the SPCB
all submitted evidence to the committee that, due
to the possible and the perceived impact on their
independence from the Government, they should
be removed from the schedule.
The
Scottish
Information
Commissioner
explained that the Freedom of Information
(Scotland) Act 2002 was deliberately framed by
Parliament to safeguard the commissioner‟s
independence from Government, and the Scottish
Human Rights Commission claimed that its
inclusion in schedule 3 could threaten its
application to the United Nations as a category A
national human rights institution and would affect
public confidence in its independence. Those are
serious concerns, and the cabinet secretary has
agreed to take them into consideration.
The list in schedule 3 also includes Audit
Scotland and the Accounts Commission; the
Scottish Court Service; a range of quasi-judicial
bodies such as the Judicial Appointments Board;
the Mental Welfare Commission; and the police
complaints commissioner. Again, witnesses from
those bodies and their stakeholders all expressed
serious concerns about their inclusion. It is,
therefore, welcome that the cabinet secretary has
committed to consider those issues, and the
committee looks forward with interest to the stage
2 proceedings.
The committee heard evidence from legal
academics and others who raised the serious
point that, in their view, such powers have the
potential to blur the dividing line between
subordinate and primary legislation, and could
alter the balance of power between Parliament
and Government. However, although the
committee takes those concerns seriously, we are
also keenly aware of the need to speed up the
pace of public services reform and we recognise
that a parliamentary mechanism is needed to
ensure that small-scale changes such as those in
part 1 can be enacted without the need to resort to
primary legislation.
It is the clear view of the committee that the
safeguards, as currently drafted, do not go far
enough in protecting the role of Parliament. Again,
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I welcome the cabinet secretary‟s commitment to
engage constructively in that area.
Part 6 was considered in detail by the secondary
committees and, again, I express the Finance
Committee‟s appreciation of their work. When we
considered the provisions related to the proposed
duty of user focus, evidence was split between
some legal academics and members of the Law
Society, who questioned the value and impact of
imposing such a general duty, and Professor
Crerar and people from the voluntary sector, who
were clear that the provisions should encourage
cultural change in scrutiny bodies that would be of
benefit to the users of public services.
Although other committees took the lead on the
policy implications of certain areas of the bill, the
Finance Committee considers the financial
implications of all bills, and this legislation was no
different.
In general terms we found the financial
memorandum to be a detailed and useful
document that sets out the financial implications of
the bill, although we raised some specific issues.
Concerns were expressed in evidence to the
committee regarding whether the £3.2 million
savings that it was anticipated would result from
the bill would be sufficient, and whether the bill
could or should be used to drive through a higher
level of savings. However, the committee
recognises that the bill is not designed to be a
cost-saving exercise, although we encourage the
cabinet secretary to look for further savings from
the measures in the bill and the wider
simplification programme, which I am sure he will
be happy to take on board.
We considered the area of the financial
memorandum that dealt with creative Scotland to
be extremely detailed and a major improvement
on the document that we considered in 2008.
However, although the financial memorandum
provides ranges of figures and attempts to give a
“best estimate”, some areas are subject to
“significant margins of uncertainty”, particularly the
voluntary early severance or retirement scheme
and the harmonisation of business systems and
information technology. We appreciate that much
of the work is on-going and is the responsibility of
Creative Scotland 2009 Ltd. However, due to the
wide range of costs involved, we have asked the
Government to monitor and report to Parliament
regularly on progress towards establishing the
new body.
The committee was content to recommend to
Parliament that the general principles of the bill be
agreed to. However, we had a range of concerns
about part 2, and we asked the cabinet secretary
to bring forward revised proposals prior to stage 2
consideration. I am pleased that the cabinet
secretary has recognised the strength of the
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committee‟s concerns in that area, and that he has
responded by correspondence prior to this debate.
I am sure that the rest of the committee members
look forward to discussing in detail those revised
proposals and others at stage 2, if the bill receives
support at decision time tonight.
10:21
Ross Finnie (West of Scotland) (LD): I will
confine my remarks to the Liberal Democrat
amendment.
As Andrew Welsh made clear, part 2 of the bill
proved to be by far the most contentious. Indeed,
it was on the convener‟s casting vote that the
Finance Committee disagreed to a proposal from
the Liberal Democrats to recommend the removal
of part 2 from the bill.
On part 2, as Andrew Welsh pointed out, the
committee relied heavily on undertakings from the
cabinet secretary. Paragraph 48 of the report
details that he undertook
“to look again at the issue of preconditions”;

paragraph 53 says that he will
“consider the balance between the scope of the powers
and the accompanying safeguards”;

and paragraph 68 says that he undertook
“to look at the list of bodies in schedule 3”.

I make it clear to the cabinet secretary at the
outset that I accept that his letters to the Presiding
Officer and the convener of the Finance
Committee were issued in good faith and
represent the Government‟s best endeavours to
answer the substantial concerns that were raised
by the Finance Committee and others in relation to
part 2. We have considered those letters carefully
and have concluded that the responses do not
adequately address the very serious concerns that
have been raised. Accordingly, we continue to
believe that part 2 should be withdrawn from the
bill if it is to proceed.
The general principles of the bill, as set out in
the long title, include
“simplifying public bodies, including … the dissolution of
certain bodies”.

Part 2 gives effect to that principle. On the
grounds of “efficiency, effectiveness and
economy”, ministers would be given order-making
powers under section 10 whereby they could
modify, abolish or transfer the functions of most of
the 78 or so persons, office-holders and bodies
that are set out in schedule 3.
On the ground of reducing burdens, ministers
could, under section 13, abolish, confer, transfer
or delegate functions of any description, or create
or abolish a body or office, all by means of a
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statutory instrument. I say to the cabinet secretary
that those powers are not analogous to the powers
in section 57 of the Local Government in Scotland
Act 2003, which at no stage gives anybody any
power to abolish, transfer or confer the powers of
any part of local government in Scotland.
John Swinney: Does Mr Finnie accept that, as I
said in my opening speech, stage 2 amendments
from the Government will implicitly exclude local
government from that process and from any
suggestion that it could be included?
Does Mr Finnie recall any moment in his long
ministerial career when he considered that minor
changes to the arrangements for public bodies in
Scotland could be undertaken in a better fashion
than by using primary legislation?
Ross Finnie: The cabinet secretary‟s first point
is completely irrelevant, as I am not dealing with
local government; I accept that he has said that
the 2003 act is a precedent.
I move on to the issue of “minor changes”.
Liberal Democrats agree with the Finance
Committee‟s conclusion at paragraph 87 of its
report that, as Andrew Welsh pointed out—the
cabinet secretary made this point, too—
“a parliamentary mechanism is needed to ensure that
small-scale changes like those set out in Part 1 of the Bill
can be enacted without the need for primary legislation.”

However,
the
cabinet
secretary‟s
policy
memorandum makes it clear that his Government
considers the matters that fall within the ambit of
part 2 to be small scale.
We do not accept that. Changes that could
include the abolition of a body would not be small
scale, and a change that had the capacity to alter
fundamentally the policy intention of an act that
has been passed by the Parliament would not be
justified on that ground.
Mike Rumbles: Interference.
Ross Finnie: It is quite extraordinary that one
has to bear such a degree of intervention from
members on one‟s own back bench.
The Deputy Presiding Officer: I am sure that
you will be able to deal with it, Mr Finnie.
Ross Finnie: Furthermore, such changes do not
lend themselves to the use of the short-form
procedure of secondary legislation. There is a
fundamental difference between primary and
secondary legislation, which is made clear in
paragraphs 75 and 76 of the Finance Committee‟s
report, and no amount of so-called safeguards can
alter that fact.
John Swinney: Will the member take an
intervention?
Ross Finnie: I will finish my point.
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Andrew Welsh commented on the number of
bodies that are listed in schedule 3, but the
cabinet secretary, in his letter to the Presiding
Officer, rejects any change to that list.
In his letter to the convener of the Finance
Committee, the cabinet secretary‟s first proposal is
that any order that is made under section 10 or
section 13 should
“be subject to an enhanced form of „super-affirmative‟
procedure”.

I confess that in the past, I may have been
seduced by the offer of a super-affirmative
procedure, but here we are dealing with the
principle of whether the provisions that are
contained in part 2 could potentially alter the
balance of power between Government and
Parliament.
When a Government feels compelled to offer not
just an affirmative procedure, or a superaffirmative procedure, but an “enhanced superaffirmative procedure”, Parliament is entitled to
conclude that if the provisions that are set out in
part 2 require that degree of procedural and
statutory safeguard, they do not warrant the use of
secondary legislation.
John Swinney: I take Mr Finnie back to his
point about changing primary legislation by the
use of secondary legislation. Can he explain his
justification for supporting that principle when he
supported the Local Government in Scotland Act
2003? Why will he not take the position that he
took at that time in relation to the bill that is before
us today?
Ross Finnie: I am sorry that the cabinet
secretary was not listening when I made
abundantly clear the distinction that I am drawing,
and which the Liberal Democrats are drawing in
this debate: nowhere in section 57 of the 2003 act
are powers given to anyone to abolish transfer or
confer the powers of any part of local government
in Scotland. That is distinctly different from the
powers that the Government seeks under part 2 of
the bill.
The cabinet secretary‟s second proposal is that
the power to initiate an order under part 2, as far
as it affects parliamentary bodies, including Audit
Scotland, the Scottish Commission for Public Audit
and the various parliamentary commissioners and
ombudsmen, should rest with the SPCB rather
than with ministers.
Liberal Democrats welcome the cabinet
secretary‟s acknowledgement that it is not
appropriate for ministers to propose changes to
parliamentary
bodies,
commissioners,
ombudsmen or bodies with an audit function.
However, we cannot accept that it would be
appropriate for the SPCB to do so, and we think
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that it is inappropriate for ministers to prescribe
who might propose such changes.
As the cabinet secretary is well aware, the
SPCB was established under section 21 of, and
schedule 2 to, the Scotland Act 1998. As members
are aware, the SPCB‟s principal functions are to
manage the Parliament building, to ensure that the
Parliament has the appropriate level of resources,
and to be responsible for the Parliament‟s budget.
It has no policy function. Therefore, it is wholly
inappropriate to suggest that the SPCB should
initiate a procedure that might have the effect of
countermanding policy intentions that have
already been agreed to by the Parliament.
Parliamentary committees might do that, but it is
not for the Government to prescribe what
committees should or should not do.
Joe FitzPatrick (Dundee West) (SNP): Who
does the member think should be able to initiate
that procedure? Given that the corporate body is a
committee of the Parliament, surely it is the
appropriate body.
Ross Finnie: If the member had been listening,
he would know that I deliberately went on to add a
caveat so that he would not make that
intervention. I made the point that committees of
the Parliament are perfectly entitled to initiate such
a procedure. The point is that it is not for the
Government to prescribe what parliamentary
committees do.
In relation to part 2, the cabinet secretary
proposes to lodge amendments that make it
expressly clear that the order-making powers in
sections 10 and 13 cannot be used in such a way
as to interfere with the independence of the
judiciary, judicial bodies or judicial decision
making, and that the power in section 11 cannot
be used to add local government bodies to
schedule 3. Liberal Democrats welcome the
proposal to clarify the position, but the fact that the
Government concedes that part 2, as drafted, is
open to such interpretation only underpins our
view that it has been far too widely drawn.
As Patrick Harvie made clear in his intervention,
administrative convenience should not be used as
an excuse to resort to secondary legislation when
substantive changes are in contemplation and
primary legislation is clearly the most appropriate
route. Part 2 is far too widely drawn. It attempts to
shift the balance of power between the
Government and the Parliament, and its so-called
safeguards are both inadequate and inappropriate.
It should be withdrawn.
I move amendment S3M-5429.1, to insert at
end:
“but, in so doing, calls on the Scottish Government to
remove Part 2 of the Bill at Stage 2.”
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10:31
David Whitton (Strathkelvin and Bearsden)
(Lab): It is fair to say that it has not been the best
start to the year for Mr Swinney and his
department. Yesterday, his deputy minister Mr
Mather could see no definite start or finishing date
for the long-awaited Beauly to Denny transmission
line. Today, Mr Swinney comes before us to
debate the Public Services Reform (Scotland) Bill
at stage 1, and already, as we have heard, he is in
trouble.
The Liberal Democrats have eloquently put
forward an amendment that calls on the
Government to remove part 2 at stage 2. I should
tell the cabinet secretary and the Parliament that,
at the moment, Labour is minded to support that
amendment. That would be consistent with the
position that Labour took in the Finance
Committee, where we warned that we could not
support the provisions in part 2 as they stood and
that we looked to the cabinet secretary to bring
forward some new proposals to address the
concerns that have been expressed by those who
would be affected by his wide-ranging power grab.
As Ross Finnie outlined, the committee
disagreed by division to a proposal to recommend
the removal of part 2 from the bill. Members will
not be surprised to learn that it was my good friend
Mr Brownlee who rode to the SNP‟s rescue by
voting with it yet again, causing a tie, and giving
the casting vote to our convener, Mr Welsh. That
has happened before and no doubt it will happen
again.
It is a pity that Mr Brownlee had not discussed
his views with his colleagues on the Education,
Lifelong Learning and Culture Committee, the
Health and Sport Committee or the Rural Affairs
and Environment Committee. The Education,
Lifelong Learning and Culture Committee
recommended the removal of part 2, with only the
SNP members who were present dissenting. The
Rural Affairs and Environment Committee said
that it would prefer the powers that the cabinet
secretary is seeking to take to himself to be
removed from the bill, while members of the
Health and Sport Committee recommended that
the Scottish Public Services Ombudsman and
other bodies that were established and are funded
directly by the Scottish Parliamentary Corporate
Body be removed from schedule 3 and added to
the list of those that would be exempt from
ministerial control. Committee members came to
those conclusions as a result of the evidence that
they heard from a wide range of witnesses from all
corners of Scottish public life, all of whom told the
cabinet secretary that what he was proposing in
part 2 was more than a step too far. Indeed, it is
unprecedented.
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So, what is the cabinet secretary proposing? As
Mr Finnie reminded us, part 2 contains two ordermaking powers. It is worth repeating that section
10 allows ministers to
“make … provision which they consider would improve the
exercise of public functions”.

That includes
“modifying, conferring, abolishing, transferring, or providing
for the delegation of, any function”.

It also includes abolishing, creating or amending
the constitution of public bodies. Section 13 allows
ministers to
“make any provision which they consider would remove or
reduce … burdens”.

That can also include
“abolishing, conferring or transferring, or providing for the
delegation of, functions”

and “creating or abolishing” a public body.
The bill team confirmed that the list of bodies
that would be subject to those powers is the
original list of 199 national public bodies that was
drawn up at the beginning of 2007 when the
overall review of the public sector began.
Basically, the cabinet secretary, in a minority
Government with no parliamentary majority, wants
to take to himself the power to do what he likes
because, as he said, he wants to go further and
faster without bothering with minor details such as
primary legislation to make major changes.
John Swinney: Does Mr Whitton recognise that
the final decision on any change that was
proposed by any such order would be taken by the
Parliament and not by ministers? That means that
those powers are not taken by me or ministers but
remain with the Parliament, where they are today.
David Whitton: The point is that the minister
wants to take the powers in the first place and that
less scrutiny will be involved.
John Swinney: Come on. That is rubbish.
David Whitton: The cabinet secretary says that
that is rubbish, but more learned members of the
Parliament, such as Mr Finnie, disagree with him.
John Swinney: Will the member take another
intervention?
David Whitton: Of course.
John Swinney: This is a fundamental point. Mr
Whitton and his colleagues press me to take
action to make the public sector more efficient,
and in the bill we are seeking to take powers of
initiation, not of final decision. That is the bit that I
do not understand about Mr Whitton‟s—
Jeremy Purvis: Unamendable.
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John
Swinney:
Mr
Purvis
says,
“Unamendable”. Under the super-affirmative
procedure that we have said we will use, there will
be a draft order, on which consultation can take
place. There will then be a further order, which, if it
is not satisfactory, can be rejected by the
Parliament.
The Deputy Presiding Officer: I remind the
cabinet secretary that he is making an intervention
and not responding to one.
John Swinney: I am aware of that, Presiding
Officer.
The final decision rests here in the Parliament. If
members have concerns about an order, those
can be advanced in the scrutiny process.
David Whitton: I am grateful to the minister for
his short speech, but it does not alter the fact that
he is trying to take to himself powers that he
should not have.
As the learned legal professors told the Finance
Committee, the order-making powers are
unprecedented at both Scottish and United
Kingdom levels. By taking the powers to
themselves, SNP ministers would be able to
abolish or merge public bodies at will. Mr Swinney
says that he knows better. Indeed, he just tried to
argue that there is a precedent for his proposal in
section 57 of the Local Government in Scotland
Act 2003, but as the Finance Committee noted,
that was not mentioned as a precedent for the
power in section 10 in the accompanying
documents or during the evidence that was given
by his bill team. In addition, there are key
differences between the powers in the 2003 act,
which are essentially for local authorities, and the
wide-ranging and extensive powers that are listed
in section 10. Again, Mr Finnie enunciated those.
As for section 13, the Scottish Government
argues that it largely mirrors provisions in the UK
Legislative and Regulatory Reform Act 2006,
which I remind Mr Swinney was dubbed the
abolition of Parliament bill, but it remains a
mystery why Mr Swinney did not just adopt the
provisions that are set out in that UK act.
Who are the people, apart from Opposition
MSPs, who are defying the cabinet secretary‟s
will? We are in good company, as the list includes
the Lord President of the Court of Session, who
stated that the Scottish Court Service should be
excluded from the dreaded list in schedule 3; Audit
Scotland and the Accounts Commission; the
Scottish Association for Mental Health; the police
complaints commissioner for Scotland; all the
commissioners who were appointed by the
Parliament; and the learned legal professors
whom I mentioned a short time ago.
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Given the weight of public opinion against him,
we would have thought that Mr Swinney might
have had some second thoughts.
Gavin Brown (Lothians) (Con): The list that the
member mentioned is indeed learned. Did those
on it say that part 2 should be scrapped or that it
should be amended?
David Whitton: Mr Brown is testing my memory
as to what was actually said in committee, but
given that he is a lawyer, I would have thought that
he would listen to the Lord President of the Court
of Session and take guidance from him. The Lord
President was certainly of the view that the
proposed powers were unprecedented and that
they should not be taken by ministers because
that would be unparliamentary.
The cabinet secretary said that he would
reconsider the list of bodies in schedule 3, but so
far it seems that he has decided to make no
changes to it. To be fair, he wrote to the
committee earlier this week with a proposal. His
plan is to put in place what he described a few
moments ago as further safeguards, but he still
insists that he and the Scottish Government be
given the wide-ranging powers. I am afraid that
that is just not acceptable to us. Indeed, last
month, Mr Swinney stated in a letter to the
Presiding Officer that he still believed that the best
way forward was to keep the parliamentary bodies
including Audit Scotland, the Scottish Commission
for Public Audit and all the parliamentary
commissioners and ombudsmen on his long list.
The cabinet secretary needs to ask himself why
these provisions are in such a mess. The answer
probably lies in the lack of consultation right at the
beginning. If at the start Mr Swinney and his
officials
had
asked
the
parliamentary
commissioners about their inclusion in schedule 3
they could have told him what they thought and he
could have saved himself a lot of trouble.
In his letter to the Finance Committee, Mr
Swinney remains unrepentant, declaring:
“In the present financial climate it is more important than
ever we get the best possible value from the public pound.”

Moreover, he says:
“Parliament must be able to respond more quickly to
changing circumstances and take advantage of
opportunities to further streamline the public bodies
landscape and improve delivery of public services without
the need for primary legislation on every occasion.”

Despite that, the leader of the bill team told the
Finance Committee:
“the bill is not … a cost-saving exercise”.—[Official
Report, Finance Committee, 1 September 2009; c 1394.]

Many of those who gave evidence to the various
committees were less than impressed by that. As
Mr Welsh has made clear, the financial
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memorandum states that the net savings over the
period to 2014 amount to just over £3 million.
Leading economist Jo Armstrong of the Centre for
Public Policy for Regions—an organisation much
quoted by SNP ministers—told the committee:
“If the bill is not about cost savings, that is a lost
opportunity.”—[Official Report, Finance Committee, 15
September 2009; c 1488.]

I venture to suggest that there is not a party—or
indeed an MSP—in the chamber that does not
support the idea of public services reform to make
things better for those whom we seek to represent.
The Finance Committee encouraged the cabinet
secretary to look for further year-on-year savings,
and one area that he might still consider is why
each parliamentary commissioner has his or her
own human resource and finance function. Surely
some streamlining is possible there.
The Minister for Public Health and Sport
(Shona Robison): Does the member not accept
that the order-making powers could be used to
merge those very backroom functions? Does he
not realise that he has made our argument for us?
David Whitton: I do not believe that I have—
John Swinney: Thank you for that contribution,
David. That was absolutely fantastic.
David Whitton: Very good.
The SNP has set itself a target of cutting the
number of public bodies. I do not believe that that
will require secondary legislation, but I see that Mr
Finnie wishes to intervene.
John Swinney: Ross to the rescue!
Ross Finnie: Indeed. Perhaps I can assist Mr
Whitton. Would it not have been more appropriate
for the cabinet secretary to have implemented the
recommendations of the Review of SPCB
Supported Bodies Committee? At least those
suggestions
came
from
a
parliamentary
committee, rather than from the Government itself.
The Deputy Presiding Officer (Trish
Godman): Mr Whitton, you should watch your
time.
David Whitton: I will do so, Presiding Officer. I
am grateful to Mr Finnie for his intervention.
The SNP has set itself the target of cutting the
number of public bodies; however, merging some
bodies and transferring responsibilities between
others does not necessarily constitute real reform.
The Finance Committee shared the view of some
witnesses that the bill does not go far enough. We
are in favour of streamlining the quango state and
reforming the delivery of public services but that
has to be done in a way that improves service
delivery not only for customers—in other words,
the tax-paying public—but for the staff involved.
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The Deputy Presiding Officer: You should
finish now, Mr Whitton.
David Whitton: In conclusion, with its crude
arithmetical approach, the SNP is in danger of
missing a golden opportunity. Its fixation on
securing the extraordinary powers demanded by
ministers to force through change in the teeth of
widespread opposition is not the answer.
Constructive dialogue and wider consultation can
still take place before stage 2, and I hope that the
cabinet secretary does not miss the opportunity to
engage in that dialogue and consultation to save
his bill.
10:43
Derek Brownlee (South of Scotland) (Con):
As most of the bill is relatively uncontentious, I will
begin by looking at its contentious part. Concerns
have been expressed about the very existence of
part 2, the list of organisations in schedule 3 and,
crucially, the mechanism for amending that list. All
those points are important and I will touch on
them, but I point out that they are important only if
we accept that there is in principle a case for part
2. If we take the view that has been expressed by
the Liberal Democrats and which I think the
Labour Party is moving towards, which is that, as
a matter of principle, the powers in part 2 are
simply too broad and should not exist and that
primary legislation should be used for the
proposed changes, we do not need to get into the
detail about safeguards and the list of bodies that
are subject to them.
Although I understand the Liberal Democrats‟
argument about part 2, I do not necessarily accept
it. If we can get the safeguards right, and they are
not right in the bill as drafted; if we can get the list
in schedule 3 right, and it looks as if the
Government is proposing a separate schedule of
parliamentary bodies; and, crucially, if we can get
the mechanism for amending the schedules right,
there is a case for allowing secondary legislation
to achieve some of the aims in part 2.
Robert Brown: Does the member accept that
there is a big distinction to be made between the
major powers set out in part 2 and the more minor
administrative changes that it might be worth
having the power to deal with?
Derek Brownlee: That is potentially the case,
but it all depends on what one might consider to
be major. For example, the proposal in part 1 to
merge the Deer Commission for Scotland and
SNH, which is not particularly controversial and
seems to be worth while, was unlikely to have
been effected by primary legislation, which is
probably why it has been included in this catch-up
bill. If, under the powers set out in part 2, the
Government were to propose a similar merger, I
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would not consider that to be major; if, on the
other hand, the Government were to propose that
Audit Scotland should not exist, that would be
major. The issue is how we define a major
change.
We have heard what the Government intends to
do at stage 2 to address some of the concerns.
We should look at the detail of those amendments,
ensure that the people who have expressed
concerns about part 2 have the opportunity to
comment on them and only then take a view on
whether they can be supported or whether other
amendments are required. Whether we end up
with a part 2 that Parliament can support will very
much depend on the shape of Government or
Opposition amendments at stage 2. We believe
that, as the bill stands, part 2 is too widely drawn,
but Parliament will be able to change it at later
stages in a more considered and thoughtful way.
Jeremy Purvis: I do not think that the member
has sufficiently explained why he thinks that the
Rural Affairs and Environment Committee, in
particular, was wrong in its perfectly clear
conclusion that the majority of its members would
prefer to see these powers removed from the bill.
Derek Brownlee: If I recall the evidence
correctly, the Rural Affairs and Environment
Committee was told by the Cabinet Secretary for
Rural Affairs and the Environment that he could
not envisage the powers being exercised within
the rural affairs remit, which probably led the
committee to conclude that they were not
particularly necessary in that respect.
Karen Gillon (Clydesdale) (Lab): I point out to
the member that the Rural Affairs and
Environment Committee concluded that the
proposal was unnecessary and too over the top in
light of the proposal in the SNP manifesto to
merge the Scottish Environment Protection
Agency and SNH.
Derek Brownlee: I am responsible for many
things, but thankfully the delivery of the SNP‟s
manifesto is not something that I have anything to
do with.
Mike Rumbles: Oh I do not know about that.
[Laughter.]
Derek Brownlee: If the overexcitable Liberal
Democrat members check carefully, they will find
that we on this side of the chamber are busy
implementing the Conservative manifesto.
The oral evidence that the Finance Committee
took on part 2 was very interesting. As Mr Whitton
said, a parade of organisations came forward to
suggest either that they be removed from
schedule 3 or that part 2 be amended or deleted.
However, there was a shining exception to all that.
One organisation was even more enthusiastic

22517

7 JANUARY 2010

22518

about these powers than the Scottish
Government: the Convention of Scottish Local
Authorities very much welcomed the proposals. Of
course, neither COSLA nor its member
organisations will be subject to those powers, and
I was disappointed but not entirely surprised that
the organisation showed little enthusiasm for my
suggestion that schedule 3 be expanded to
include local authorities and ensure that its
members could benefit from the provisions that it
finds so desirable. It appears that the Government,
too, does not share my view.

“the bill is not primarily a cost-saving exercise”.—[Official
Report, Finance Committee, 1 September 2009; c 1394.]

The status of the various parliamentary
commissioners and ombudsmen has already been
touched on. It is important that we protect the
independence of those organisations, but that is
not the same as saying that no reform to them can
ever be considered. The current arrangements for
parliamentary commissioners and ombudsmen
arose in a piecemeal fashion, as the Finance
Committee of the second parliamentary session
recognised. Reform should not be ruled out. The
key point is that it is properly for Parliament and
not the Government to drive that aspect of the
reform agenda.

We have heard today, and it was also
mentioned in the cabinet secretary‟s letter to the
convener of the Finance Committee, that the bill
will generate recurrent savings of £40 million by
2013. That is a fraction more than 1 per cent of the
likely reduction in the Scottish budget that has
been forecast by independent commentators. So
when the cabinet secretary says that we must go
further and faster, he is right—we need to go very
much further. As it currently stands, the efficiency
and reform programme is helpful, but it barely
scratches the surface of what is required to tackle
the spending reduction that will be required to pay
off the United Kingdom‟s national debt. If the bill
were any more timid, it would be a minister in
Gordon Brown‟s Cabinet. It is time that the
Scottish Government moved up a gear to instigate
wider-ranging public sector reform.

The independence of the organisation or group
being scrutinised is an important principle that we
need to retain, and be seen to retain, but that
operational independence cannot and should not
mean that we absolve ourselves of responsibility
for considering the appropriateness of the current
arrangements. Independence is not the same as a
lack of accountability and, ultimately, as a
democratically elected Parliament, we should not
shy away from asking questions of organisations
merely because we have designed into their
operation a degree of separation from Parliament
or Government.
Related issues arise on the audit bodies, and
the Government‟s proposals for the role of the
SPCB will need careful thought. In particular, the
SPCB is audited by Audit Scotland, and that might
give additional complexity to the question whether
the SPCB should have a role in the initiation of the
powers in part 2. As members are aware, along
with four other MSPs, I am a member of the
Scottish Commission for Public Audit, although I
do not intend to speak on behalf of that
organisation today. Later in the debate we might
hear about some of the more technical points.
That is a distinct issue, although it is related to the
points about the parliamentary commissioners and
ombudsmen.
The broader point is about the ambition of the
bill. It was heartening that all members of the
committee agreed that it does not go far enough.
When the Finance Committee first took evidence
on the bill, we were told:

The question should be, “Why not?” Everyone is
aware of the scale of the financial challenge that
will confront the Scottish Government during the
next few years. Reforming public services will be
the only way to protect them, and to deliver more,
or the same, with less resource. So the ambition of
the bill, or perhaps the lack of it, represents the
missed
opportunity
that
Parliament
and
Government can and should address at later
stages.

Members will have seen the Scottish Council for
Voluntary Organisations submission. The SCVO
was right to say that public sector spending cuts
change the bill‟s context. The bill would be more
effective at achieving public service reform if, for
example, it encouraged greater use of the
voluntary sector in the delivery and design of
public service. Public sector reform could mean
greater diversity in the provision and design of
public services across the country to allow
innovation in service design and greater
personalisation of services to users. The
opportunity to move to a more flexible provision of
services and away from a one-size-fits-all
approach could benefit service users. The
Government does not have to be the provider of
all services, even if it is the funder or the enabler.
Indeed, the Government should probably be the
provider only if there are no better alternatives.
The Government needs to tackle the broader part
of the public services reform agenda.
As we have seen, at the core of part 1 is a
variety of fairly modest reductions in the number of
existing bodies. The target of a reduction of 25 per
cent in the number of quangos is aimed more at
getting headlines than achieving results, because
it does not mean the same reduction in the
budgets or head counts of non-departmental
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public bodies. A reduction in the reach of NDPBs
is not much in evidence in the bill.
Creative Scotland has not been mentioned
much so far, although it is broadly welcomed by
members. My colleagues will talk about it later
today, but it is difficult to avoid the conclusion that
creative Scotland is in the bill simply because it is
an available legislative opportunity. When the
Creative Scotland Bill fell in 2008, it was only
because some Opposition members did not
understand that a bill cannot carry on if we vote for
the general principles but against the financial
resolution. It would be unfortunate if the Public
Services Reform (Scotland) Bill meant that
creative Scotland ended up in the long grass once
again.
We support the general principles of the bill
because we support public service reform. We will
use stages 2 and 3 of the bill process to improve
the bill and to encourage the Government to
increase the pace of public service reform.
10:55
Linda Fabiani (Central Scotland) (SNP): The
Parliament should agree to the general principles
of the Public Services Reform (Scotland) Bill. We
should welcome it because the Government is
committed to delivering real improvements in a
public sector landscape that has been left
cluttered and complicated despite decades of
previous Administrations talking about bonfires of
the quangos. The overlapping and duplicating
network of public sector bodies that was inherited
from the previous Lib-Lab Executive causes
unnecessary difficulties to members of the public
and to the voluntary and private sector groups that
have to work with them. That problem is really
holding Scotland back.
It is ironic that members are saying that the bill
does not go far enough when, for the first time
ever, a full list of Scottish public bodies was
published under the current Government in
October 2007.
Derek Brownlee: It might be ironic, but did the
member not sign up to the committee report that
said just that?
Linda Fabiani: I do not believe that we can cut
a swathe through decades of incompetence and of
public bodies evolving on an ad hoc basis without
taking a co-ordinated and strategic approach. We
have made a start.
We have had interesting discussions at the
Finance Committee and we heard interesting
contributions from right across the public sector
about simplifying the landscape. There was
general agreement that it is time for public service
reform. The bill‟s objectives should be admired. It
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seeks to streamline decision making and
transparency in the network of Scottish public
bodies, and to reduce bureaucratic complexity for
the private and voluntary sectors and also for
individual citizens who have to engage with those
bodies in their regulatory or other functions. We
want greater clarity of role, remit and function, and
we have to bring together bodies that have similar
skill bases and prevent that needless overlap that
we all know happens. We have to create greater
critical masses of expertise and stop unnecessary
activity.
It is also right that we should create hurdles that
will mean that new bodies have to be clearly
justified. As a parliamentarian during the past 10
years—particularly during the first eight of those—I
have felt that we created another body every time
there was a problem. It was like putting a sticking
plaster on something instead of dealing with it
properly. We now have a chance to do it properly,
and we should all welcome that. It is shame that
the entire debate so far has centred on one part of
the bill. That might sound quite confusing to
anyone outside who has not had the privilege of
sitting through the committee meetings. I know
that part 2 is contentious, and that there was a lot
of discussion and understandable concern about it
among many people who came to the Finance
Committee to give evidence. However, along with
that concern was expressed the view that public
services in this country need to be reformed, and
that we could go further.
I was particularly interested in what Derek
Brownlee said about the SCVO, because further
discussion could be had about the voluntary
sector‟s role in public services. The SCVO‟s
submission talks about that. We can use the bill as
a basis for going further. Understandable concerns
were also expressed by SAMH, Unison, which
talked about public sector pay, and by Voluntary
Arts Scotland, which talked about creative
Scotland in its written submission, saying, quite
rightly, that we have to be sure that we involve the
voluntary sector as proper partners with creative
Scotland.
What is all the fuss about part 2? I, too, had
concerns about it, but I am really pleased that the
finance secretary has been more than willing to
talk about amendments at stage 2. The letter from
the finance secretary to the convener of the
Finance Committee—I understand that it went to
the corporate body, too—lays out plainly the
flexible approach that the cabinet secretary is
willing to take.
Robert Brown: Will the member give way?
Linda Fabiani: No—I am nearly finished.
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“In the present financial climate, it is more important than
ever that we get the best possible value from the public
pound.”

Yes, it is, and I believe that the bill is a start in
doing that. We have heard criticism that massive
cost savings will not start immediately. We cannot
mess about with people‟s jobs and lives and
expect instant cost savings. A long-term approach
is needed. There are hidden savings for voluntary
groups and individuals in our communities that are
not reflected directly in a financial memorandum
from Government.
I do not have time to detail all the issues that Mr
Swinney has said he is willing to consider, but I
want to mention the power of initiation, which, as
Mr Swinney said, is important for any Government
to have. It is also important that use of the power
is scrutinised appropriately by Parliament. The
cabinet secretary is moving towards that and has
shown his willingness to do so.
I will requote another comment from the cabinet
secretary‟s letter that Mr Whitton read out. The
letter states:
“we must go further and faster. Parliament must be able
to respond more quickly to changing circumstances and
take advantage of opportunities to further streamline the
public bodies landscape and improve the delivery of public
services”.

I believe that the bill is moving towards that. It
should be supported, so I ask members to support
it and to reject the Liberal Democrat amendment.
11:01
Tom McCabe (Hamilton South) (Lab): Few
members will be keener than I am to discuss
public service reform that takes account of our
need to use our human capital as efficiently as
possible, as well as the way in which the world
around us is changing and the economic
circumstances that we face now and will face in
future. In the interests of the people whom we
serve, we need a debate on public service reform
that is predicated on all those things, because
public services are the critical threads that hold
our society together. They are the critical protector
during the vulnerability of childhood and of old
age. Throughout our lives, they facilitate the
opportunity for each and every one of us to be all
that we can be.
We have a duty to future generations to ensure
that those services are sustainable, have
developed and are relevant to the circumstances
of the time. If we were serious about that, a public
service reform bill would deal with organisational
structures in our public services, eliminate
duplication, oppose professional demarcation on
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every front and allow dedicated and committed
front-line professionals to do their job because of
the system rather than in spite of it.
Sadly, we are discussing none of that today.
Sadly, relative to the size of the issues in the
public sector, we are playing with words rather
than instigating effective actions. To achieve the
things that I have mentioned—to sustain services
and meet expectations—we require reform that
frees up hundreds of millions of pounds. However,
the proposals that we are discussing will produce
anticipated savings of just over £3 million in the
first four years. That is an avoidance of the
responsibility that we took on when we sought
representative roles in the Parliament. That
avoidance will eventually do a great disservice not
only to public servants, but to the public whom we
serve. The bill is in no way a substantial reform of
our public services.
John Swinney: As Mr McCabe knows, I share
entirely his analysis so far about the scale of the
challenge that faces public services in Scotland.
However, does he not consider that elements of
the bill will assist us in facing that challenge—
although they are not the entire answer—and that
some of the powers in the bill, which he might be
coming on to, are worthy assistance in meeting
that objective?
Tom McCabe: Of course I recognise that the bill
is of assistance, but my point is that it is minuscule
assistance in dealing with the very large problem
that faces us now and which will be even greater
in the years to come.
Rightly, the powers that ministers propose to
take under part 2 have attracted considerable
attention from various committees of the
Parliament and from many external organisations,
particularly voluntary ones. As has been
explained, those powers will allow primary
legislation to be amended by secondary
legislation. They will allow ministers to act in a way
that many people feel does not give sufficient
regard to our system of parliamentary democracy.
I have read the cabinet secretary‟s letters of 18
December and 5 January and I acknowledge that
he has made significant concessions that will go
some way to allaying those concerns. That said, I
have two specific points. First, when similar
proposals went through the Westminster
Parliament, they were dubbed the abolition of
Parliament bill. That was, no doubt, an
exaggeration, but it is an indication of the level of
concern about proposals that could circumvent the
role of Parliament and the scrutiny that a
Parliament should give to proposals by any
Government. It is a Parliament‟s role to hold
Government to account, which can be
inconvenient and at times incredibly frustrating for
Government. However, it has to be so because, as
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I have said many times, it is not an even contest.
Governments hold most of the cards, which makes
the job of Parliament all the harder.
Secondly, I know from experience that any
minister worth their salt will be anxious to get
things done. No matter how much bravado they
engage in, all ministers know that their roles are
time limited, so the obstacles and barriers that the
parliamentary process puts in their way can, on
occasion, allow their thoughts to stray to a more
simple process that would allow them to pay less
attention to parliamentary process and to move
ahead with simply getting things done. That is
tempting, but it is not the system that we have. I
respectfully suggest that many of the concerns
about the proposed ministerial powers are
legitimate enough to encourage the Government
to reflect further on how they could be reformed.
As I said, we need substantial changes to effect
genuine and worthwhile public sector reform. That
cries out for an up-front set of proposals that
would require debating and defending, rather than
a set of legislative clauses that would allow
changes to be made under the cover of darkness.
11:08
Ian McKee (Lothians) (SNP): I will devote most
of my speech to a health care aspect of what is a
welcome and comprehensive bill although, as a
member
of
the
Subordinate
Legislation
Committee, it gives me pleasure to note that the
Government is prepared to take on board so many
of that committee‟s constructive suggestions.
The vast majority of the bill‟s health care
proposals are excellent, but I will concentrate on
concerns that have been expressed by the British
Medical Association—which I share—about the
confidentiality of patients‟ health records, as
affected by part 5. Members will be aware that
medical records often contain a host of intimate
details, which might be unimportant in the greater
scheme of things, but which a person would find
highly embarrassing if they were released to a
wider audience. Until halfway through the last
century, medical records were available only to a
patient‟s clinician. In fact, when Edinburgh‟s
Sighthill health centre—Scotland‟s first health
centre—was designed in the early 1950s, there
was no central records department, as it was
considered totally unacceptable practice for
records to leave the consulting room of the
individual practitioner.
With changes in the way in which medicine is
practised and the development of larger teams in
general practice and hospitals, it has gradually
been accepted that many more people should be
able to access individual medical records, as that
is in the patient‟s long-term interests. Patients
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have, by and large, accepted that further invasion
of their privacy, for the same reason. However,
that does not mean that medical records should be
available to all and sundry. A receptionist who
scrutinises records without authorisation, for
example, to investigate a neighbour‟s affairs, faces
instant dismissal if caught.
There have been one or two rare but highly
publicised cases in which medical information has
been accessed by hospital staff, perhaps out of
simple curiosity or even to pass information to the
press about a celebrity. Again, severe punishment
is warranted, because once a person feels a lack
of confidence in the security of case notes, then
he or she loses confidence in the rest of the
service provided.
Section 90 in part 5 seeks to modify the National
Health Service (Scotland) Act 1978 to allow the
establishment of health care improvement
Scotland, which is a welcome body that will have a
general duty to further improve the quality of
health care. I support totally its establishment. To
perform its task, HIS is to exercise the functions
conferred on it by the bill, once enacted, and by
any other enactments. One of the functions
conferred on it is to make regulations to require
anyone or any organisation providing health
services to provide individual health records for
the purpose of inspection and, in new section
10N(f) of the 1978 act, to undertake
“interviews and examinations … which may be carried out
in connection with the inspections”.

Although it might be argued that that is in the
interests of a particular patient, or, to use an
Orwellian argument, that only those who have
something to hide have something to fear from the
process, the provision exposes a serious concern.
Nowhere does the bill state that informed consent
from the individual should normally be obtained
before medical records are handed over to
someone from HIS, or an examination conducted.
Of course there are occasions when it would be
inappropriate to seek informed consent, such as
when a child or an adult with severe learning
disability is concerned. However, I am concerned
that a blanket policy of sharing confidential notes
with outside agencies without a person‟s consent,
or even knowledge, is leading us down a path that
the majority of the public would not wish us to
travel.
What are the possible outcomes of such a
policy? There is the intended outcome of allowing
scrutiny bodies immediate access to information
that could help them to decide whether the health
care provided is up to standard. However, there
could also be unintended outcomes. A patient
might not reveal important information to a doctor
for fear that confidentiality could be abused or a
doctor might not record sensitive information for
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the same reason, despite the fact that the
information could be important to another doctor
caring for that individual. Ultimately, the entire
confidence of a person in those offering care could
be seriously compromised.
When those concerns were put to ministers
during an evidence-taking session at the Health
and Sport Committee meeting on 23 September
last year, the committee was reassured that a
code of practice was being developed that would
deal satisfactorily with that problem. I am always a
little worried about bills that have possibly
draconian measures, but which will be modified
and made acceptable by subsequent non-statutory
activity, be that a code of practice, regulations or
whatever. However, I am reassured that the
ministers are aware of those genuine concerns
and I look forward to any further observations in
their summing up.
In his letter of 5 January to the convener of the
Finance Committee, the Cabinet Secretary for
Finance and Sustainable Growth showed a
welcome willingness to realise that well-meaning
legislation could have unintended consequences
and he outlined action to avoid that outcome as
regards the independence of parliamentary
bodies. I hope that that course of action will also
apply to the issue that I have raised today.
11:13
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): The Public Services Reform
(Scotland) Bill is important and interesting and can
generally be supported with the exception of part
2. However, as Tom McCabe emphasised, the bill
could have been much more, as it lacks the
strategic approach to reforming public services
that the current situation demands. That deficiency
and the problems with part 2 have arisen to some
extent because of the failure to consult. That is
extremely regrettable.
I will go through the bill in order. Part 1 is entirely
acceptable, but part 2 is still problematic. I note
the cabinet secretary‟s letter and welcome the
changes in relation to the parliamentary bodies as
well as the degree of procedural safeguard, but it
is not as much as the Finance Committee asked
for.
The fundamental objection to section 10 in
particular remains. There was damning criticism of
the section in the strong words of legal academics
that are quoted on pages 17 and 18 of the Finance
Committee report. In response to Gavin Brown‟s
question, the academics said that they wanted
section 10 to be removed. They said that the
Henry VIII powers—or Macbeth powers, as we
should call them—are unprecedented in their
width. Much of the Government‟s defence hitherto
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has been about the preconditions that are outlined
in section 12 and the words “necessary protection”
in section 12(2)(b) in particular. The problem is
that those words are open to different
interpretation and, to some extent, the cabinet
secretary acknowledged that in his letter by being
more specific, but only in relation to legal bodies
and the national collections. I am not sure where
that leaves the other bodies, and I have particular
concerns about the Mental Welfare Commission
for Scotland. I want to see much more movement
in that regard and believe that the best remedy
that is available to us under present circumstances
is to remove part 2 from the bill.
Part 3 is much better and much better than last
time round, particularly in relation to the creative
industries. There are still issues to do with the
relationship of creative Scotland to local
authorities, the voluntary sector and indeed other
key partners such as the enterprise agencies, but
we do not want any further delay in establishing
creative Scotland.
Parts 4 and 5 are by far the most interesting to
me. They set up new social care and health care
improvement bodies. As various witnesses said,
there should perhaps be more emphasis on
integration in each of those cases, rather than just
on putting existing bodies and functions together
under one roof. There should be a focus on
scrutiny and improvement in each of those new
bodies. However, there are good reasons why the
Scottish Commission for the Regulation of Care
and NHS Quality Improvement Scotland have
taken different approaches to their work. There is
no need for a complete alignment of functions,
which might be an issue if there were to be a
single scrutiny body, as was recommended by
certain people. I think that the Health and Sport
Committee made such a recommendation and I
look forward to other contributions on the subject
from members of that committee.
We should debate all those issues, so I find it
regrettable that today‟s debate has been
dominated by part 2. One of the consequences of
the setting up by regulations of NHS Quality
Improvement Scotland in 2002 is that, as far as I
know, the nature of our health improvement body
has never been debated in the Parliament. I hope
that people will take that opportunity during our
scrutiny of the bill.
The
circumstances
surrounding
the
establishment of QIS are different from those
surrounding that of the care commission, which
was set up through the Regulation of Care
(Scotland) Act 2001. It is noticeable that the bill
proposes to give ministers powers to make
regulations about aspects of care provision
inspection that are currently specified in primary
legislation. That is probably acceptable in most
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cases, but it highlights a major issue that we
should debate during our consideration of the
bill—the move towards having a more risk-based
system of social care inspection. Some senior
people in the field are concerned about the move
towards there being less inspection and more selfevaluation of social care. That deserves to be
debated today and at the committee stage.
Shona Robison: Is not the whole point of riskbased scrutiny and inspection that we can focus
our attention on services that require more time
and attention?
Malcolm Chisholm: I said that such an
approach was acceptable in most cases; the
concerns that have been expressed to me are
more about increasing self-evaluation, but I accept
the minister‟s point as it relates to most of the care
commission changes.
I will mention three amendments that I would
support. There was interesting evidence from
community care providers that suggested that
there should be a duty on local authorities to take
account of gradings by the care commission or the
new body—although I do not know how we will
pronounce its acronym, SCSWIS—in their
commissioning decisions. In view of recent
experience in Edinburgh, I strongly support that.
It is important that there should be an
amendment in relation to the proposed Scottish
health council. I support the Health and Sport
Committee‟s suggestion with regard to the
council‟s establishment that the word “may” should
become “must”, or indeed “shall”. There will be a
continuing role for the health council.
In general, part 6 is very good, particularly its
emphasis on user focus, but I support what Dr
McKee said about the suggestions from the BMA
in relation to medical records: there should be
either explicit consent or anonymisation.
11:20
Mary Scanlon (Highlands and Islands) (Con):
I commend Tom McCabe for his opening remarks,
which were excellent. My comments, like those of
Malcolm Chisholm and Dr McKee, relate to parts 4
and 5.
The purpose of the bill is to
“simplify and improve the landscape of … public bodies, to
deliver more effective, co-ordinated government … for the
benefit of the people of Scotland.”

That is our starting point, and it is what I looked for
from everyone who submitted or gave evidence.
However, on simplification, paragraph 74 of the
Health and Sport Committee‟s report states that
we found confusion and “potential duplication”. We
certainly did not find anything that pointed to a
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more effective service and we found great difficulty
in naming even one benefit to the people of
Scotland.
The bill seems to be a missed opportunity to
change from the current system, whereby
considerable time and effort are taken to produce
material that is not for the direct benefit of service
users but is simply for inspection to a system that
is based on efficiency, quality of service and user
focus. On social care and social work
improvement Scotland, which, from now on, I will
refer to as SCSWIS, even NHS Forth Valley
stated:
“The core functions of SCSWIS are regulation of care
and inspection of social services with little mention of
improvement.”

In paragraph 28 of the Health and Sport
Committee‟s report, we asked the Government to
set out the patient-centred benefits, because we
had no idea what they were.
Many witnesses doubted the estimated savings
of £640,000 by 2014. COSLA and Unison believed
that the reduction in the number of quangos is
cosmetic and that many staff would want to apply
for other civil service jobs rather than transfer to
an NDPB.
The lack of consultation in relation to the Mental
Welfare Commission for Scotland, which Malcolm
Chisholm mentioned, was, at the least, arrogant
and it illustrated clearly a lack of understanding of
the commission‟s responsibilities, which we
highlighted in paragraph 18 of our report. Looking
after and protecting the rights of vulnerable
individuals are very different from inspecting and
regulating services.
The written evidence from the Mental Welfare
Commission highlighted the confusion arising from
the complaints function of SCSWIS applying to
independent health care services but not to the
national health service. We have no information
about
the
Government‟s
intentions
and
expectations about standards-based inspections in
the NHS, although information on that is due at
stage 2. NHS Quality Improvement Scotland also
highlighted that by stating:
“While the NHS is heavily performance managed it is not
formally regulated as such, and the sanctions that can be
invoked are less explicit.”

The Scottish Patients Association said that the
issue of frail elderly patients with problems with
nutrition and hydration should be looked at, which
is another reason to have NHS hospitals inspected
independently, on a par with the independent
sector.
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On inspection, the Mental Welfare Commission
stated:
“people with continuing health and social care needs
should expect the same basic standards regardless of
whether they are in hospital, care homes or in their own
homes. … We see facilities for continuing care in the NHS
that would be unacceptable in a registered care service …
It is vital that the Bill addresses that inconsistency.”

However, we know that the bill does not do that, at
least not yet.
There is no provision in the bill for the
investigation of incidents and events by an
independent body in the NHS, as exists for other
parts of the care service.
The functions under parts 4 and 5 are compared
and contrasted by the Mental Welfare Commission
on the basis of currently available information. Of
the 11 separate functions, the independent health
care sector and care services achieve 10, social
services fulfil six and the NHS fulfils five. The lack
of clarity that exists at this stage is not helpful for
our scrutiny of the bill.
The Scottish Independent Hospitals Association
was very positive in its approach to the bill. Given
that it recorded no instances of MRSA or C diff in
2008-09—a period of 53,500 bed days—it is
already prepared, with key performance indicators
in place, to facilitate benchmarking performance.
The witnesses from the association were probably
the most enthusiastic witnesses that appeared
before the Health and Sport Committee, despite
their waiting seven years for care commission
scrutiny.
It is fair to say that all MSPs will be aware of
constituents who are assessed for a number of
hours of care and support each week or who have
concerns about their care review, community care
assessment or care management review, but the
bill does not give SCSWIS any power to
investigate or respond to any such complaints.
As the paper from Community Care Providers
Scotland stated,
“it is likely to be a source of considerable confusion … if the
body which has oversight of both social care and social
work services has the power to handle complaints about
some of those services, but not about others.”

As well as the confusion, there is the move to
reduce the burden of inspections, which Malcolm
Chisholm mentioned, which is resulting in local
authority services being asked by SWIA to
evaluate themselves. We should all be seriously
cautious about that.
I hope that the Government will respond to the
Health and Sport Committee‟s call for positive and
constructive feedback from service users. Rather
than have every piece of feedback channelled into
a complaint, it should ensure that positive
feedback can be taken, too.
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I certainly support a reduction in the number of
quangos but, like others, I expect real savings, a
better service, and benefits for patients and
service users. On all those counts, the bill needs
considerable improvement.
11:27
Jackie Baillie (Dumbarton) (Lab): The context
of this debate on the bill is worth considering, so
that we can begin to understand the Scottish
Government‟s direction of travel. Many moons
ago, Alex Salmond promised to reduce the
number of Government quangos by 25 per cent—
a numerical target. As Tom McCabe rightly said,
that target was not based on a strategy to reform
public services or to reduce directly the regulatory
burden. The reduction was to be achieved by April
2011.
We have a reduction of eight bodies in the bill,
with a shortfall—if the target is to be met—of 37
bodies to be abolished in just over a year. By any
measure, that is a tall order, even for the Cabinet
Secretary for Finance and Sustainable Growth. I
fear that it is in danger of becoming another
Scottish National Party broken promise. It is
disappointing that it remains a numbers game.
In committee, a Government official admitted
that key to achieving the target was the abolition of
children‟s panel advisory committees—down from
32 to one—which was opposed by hundreds of
panel members and supporters throughout
Scotland, which led to the withdrawal of the
children‟s hearings bill. Forgive me for being
cynical—it is not in my nature—but if we pass the
Public Services Reform (Scotland) Bill as it stands,
we will give the Government unprecedented ordermaking powers to abolish children‟s panel
advisory committees, literally at a stroke of a pen,
without the need for primary legislation and the
fullest possible scrutiny by the Parliament. That
would be a most unfortunate consequence.
Before I move on to consider the order-making
powers more fully, I will talk about the two new
health and social care bodies. We in the Labour
Party are in favour of the creation of social care
and social work improvement Scotland and health
care improvement Scotland. However, if the
Minister for Public Health managed to change the
acronym for one of the bodies, I think that
members throughout the chamber would be
particularly pleased. It is entirely sensible to
integrate regulation and improvement in social
care and social work improvement Scotland and to
create health care improvement Scotland to drive
up standards and improve patient care.
The discordant note that I strike is that the lack
of pre-legislative scrutiny and consultation has
resulted in concerns about implementation, clarity
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of purpose, staffing and administrative issues,
which other members have outlined. I hope that
ministers will address that during the bill‟s
passage. One interest is in whether SCSWIS—I
will not get used to saying that—can act as a prequalification registration body throughout the 32
local authorities for service providers that tender
for contracts. That would be a positive move and I
invite the minister to consider lodging
amendments to achieve that.
I am curious about how health care
improvement Scotland will operate. Will its
approach be that of the health care environment
inspectorate to the whole range of its
responsibilities or is another mechanism
proposed? Malcolm Chisholm and Mary Scanlon
are right to express concerns about the increase in
self-assessment. We have critical examples in
which we know that that has not worked—it has
spectacularly failed. We need to achieve the right
balance and to be proportionate. I see the Minister
for Public Health and Sport shaking her head, but
the outbreak of Clostridium difficile at the Vale of
Leven hospital was the subject of two selfassessment reports before things went badly
wrong. We need collectively to learn to achieve
the right balance.
I look forward to scrutinising the amendments in
relation to the Mental Welfare Commission and I
congratulate the minister on withdrawing the initial
proposal, which failed to reflect the commission‟s
important safeguarding role.
Despite what Mr Swinney says, no precedent
exists for the proposed order-making powers,
which cross the line between what is rightly the
Government‟s responsibility and what is rightly the
preserve of Parliament. When we stop to consider
it, the evidence is compelling. It is not just the
Education, Lifelong Learning and Culture
Committee that wants the order-making powers to
be scrapped, or the Rural Affairs and Environment
Committee, which thinks likewise—the list is
endless, as David Whitton said. The list includes
the Law Society of Scotland and professors and
academics who specialise in the constitution. I can
think of few bodies—COSLA is one—that support
keeping part 2 intact.
I invite the Parliament to take a step back. To
get the bill through, the cabinet secretary proposes
that we create a new parliamentary procedure,
which I have heard described as resulting in a
super super-affirmative order. Perhaps we will
have an order next year that is super to the power
of three. By its nature, the proposed procedure will
provide less scrutiny than that for primary
legislation. I say to Gavin Brown that, when
Michael Clancy of the Law Society was asked to
comment on the new procedure, he told Gavin
Brown‟s colleague Derek Brownlee and me that
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“that would mean the creation of an alternative bill
procedure. We do not really need that.”—[Official Report,
Finance Committee, 22 September 2009; c 1526.]

The Law Society‟s written submission says:
“at the very least the powers proposed to be used under
these provisions should not be used as a replacement for
primary legislation or full scrutiny by the Parliament.”

We need to amend the list of bodies in schedule
3. Strong evidence was given that a range of
independent organisations and commissioners
should be exempt. Independence is important.
The great virtue that parliamentary status brings to
many of those commissioners and bodies is
independence. If that independence were
compromised or threatened by ministers being
given the power by order to do pretty much what
they like in relation to those posts, that would be a
backward step.
It is entirely wrong to say that people disagree
with reform if they oppose the sweeping ordermaking powers in the bill. The Parliament has not
been stretched with legislation and ministers have
plenty of opportunities to introduce bills. The
debate is about how reform is scrutinised—not
about whether reform is undertaken—and, to be
frank, about how we turn our public services
towards the challenges for the future. The cabinet
secretary needs urgently to reconsider part 2 and
schedule 3.
11:34
The Minister for Public Health and Sport
(Shona Robison): We have had an interesting
debate about the bill. Several relevant and
important points have been made. My colleague
the Minister for Children and Early Years, Adam
Ingram, will address in greater detail this afternoon
some of the issues that relate to health care,
social
work
and
social
care
scrutiny
improvements. I say to Malcolm Chisholm and
Mary Scanlon that I am sure that Adam Ingram will
respond to some of the points that were made.
Ian McKee expressed concerns about
information sharing. We are confident that the
issues that he and the BMA have raised will be
addressed in regulations—through development of
the existing code of practice or production of a
separate code. We certainly have no blanket
policy of allowing unrestricted access to medical
records. Perhaps that can be debated at more
length this afternoon.
In his opening speech, the Cabinet Secretary for
Finance and Sustainable Growth explained the
amendments to the order-making powers that he
proposes to lodge at stage 2. I will say a little more
about those powers, in response to some points
that were made. Streamlining and simplifying the
public bodies landscape is a continuing process.
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Not everything can be done in a single bill or in
several bills. It is therefore vital that the
Government and the Parliament should have the
flexibility to make further changes quickly, as and
when opportunities arise. The order-making
powers in part 2 will achieve that flexibility.
It is of course essential that any new powers are
accompanied by appropriate safeguards. With that
in mind, the bill defines the scope of the powers
narrowly. The powers allow ministers to make
proposals to improve the exercise of public
functions or to remove and reduce burdens in
existing legislation—that is all that the powers can
be used for. Any proposals must be proportionate
to the policy objective—they cannot remove any
necessary protection in existing legislation, and
any new or modified functions must be consistent
with the general objects or purpose of the body in
question.
Nevertheless, as the cabinet secretary said, we
acknowledge and accept that concerns have been
expressed at stage 1 about the scope and
coverage of the order-making powers and that
those concerns need to be addressed. As John
Swinney made clear, we therefore intend to lodge
a package of amendments at stage 2 that are
designed to strengthen the statutory and
procedural safeguards to which the powers are
subject and to provide further reassurance on
other issues that have been raised, such as the
independence of parliamentary and judicial bodies
and the protection of Scotland‟s cultural heritage.
Malcolm Chisholm: Is the minister prepared to
apply a similar measure to the Mental Welfare
Commission, whose independence also needs to
be guaranteed?
Shona Robison: I have made it clear that we
stepped back from including the commission in the
bill as introduced, to allow further discussion—
Malcolm Chisholm is aware of that. Following
consultation, we informed Parliament of the
Government‟s intention to lodge a range of stage 2
amendments in relation to the commission. We
intend the commission to remain an independent
body, with functions that primarily concern the
protection of the rights of individuals with mental
disorder or learning disability. The amendments
will simply clarify that role and reflect the
commission‟s current practice and activities. They
will also tidy and simplify the commission‟s
governance arrangements, which is what the
commission wants. I hope that I have reassured
Malcolm Chisholm about that.
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affirmative procedure, so any proposals will be
subject to full public consultation, parliamentary
scrutiny and—if necessary—amendment before a
draft order is laid before Parliament.
The amendments that I have described will
address fully the concerns that were raised during
stage 1 consideration. We are of course prepared
to consider further the balance between the scope
of the powers and the accompanying safeguards
at stage 2—Derek Brownlee asked for that.
However, I hope that the Parliament will agree that
narrowly focused order-making powers that are
accompanied by appropriate statutory and
procedural safeguards have an important part to
play in driving forward the public services reform
agenda.
I will deal with specific points that were made.
As always, Andrew Welsh made a thorough
contribution to the debate, not least because he
highlighted Finance Committee members‟ support
for the Government to go further in the reform of
public bodies. It is not in order for members to ask
us to go further in reforming the public sector and
then to vote against giving us the mechanism and
tools to do so, while offering no credible alternative
way forward.
Ross Finnie and David Whitton are concerned
about the abolition of bodies. I say to them that the
power is a power to transfer or abolish not bodies
but functions. It is important to set the record
straight on the point. We need the facts of the
matter, not scaremongering.
I hope that members carry through on what they
want to see happen by enabling us to put in place
the mechanisms. Voting against the measures
would be—at the very least—extreme hypocrisy.

Dr Simpson: Will the minister give way?
Shona Robison: I must move on, thank you—I
have much to cover.
I return to the order-making powers. We propose
to put in place an enhanced form of super-
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Public Services Reform
(Scotland) Bill: Stage 1
Resumed debate.
14:55
The Deputy Presiding Officer (Alasdair
Morgan): The next item of business is
continuation of the debate on motion S3M-5429, in
the name of John Swinney, on the Public Services
Reform (Scotland) Bill.
Ross Finnie: On a point of order, Presiding
Officer. During the final speech in this morning‟s
session of the debate, the Minister for Public
Health and Sport accused me of misleading the
chamber in relation to my assertions that part 2 of
the bill gave powers for bodies to be abolished.
The minister told members that I had misled the
chamber, and that in fact those powers extended
only to abolishing functions.
I seek your guidance, Presiding Officer, on
whether it is in order for a minister to make such
serious allegations of another member based on a
selective reading of sections 10(2) and 10(3) of
the bill. Section 10(3)(a), as the minister correctly
said, states:
“modifying, conferring, abolishing, transferring,
providing for the delegation of any function”.

or

However, the minister failed to go on to section
10(3)(b), which states:
“amending the constitution of, or abolishing, a person,
body or office-holder listed in schedule 3”.

Is that in order?
The Deputy Presiding Officer: The longer the
member went on, the more I began to think that
the matter was a point of interpretation and a
debating point, in response to which the member
has sought to give his interpretation. If that is the
case, he has now done so. I was not in the
chamber to hear what was said earlier this
morning. However, we will consider the matter that
the member has raised, and come back to him if
further comment is necessary.
I call Adam Ingram to resume the debate.
14:57
The Minister for Children and Early Years
(Adam Ingram): I will open this part of the debate
by speaking about my main area of interest in the
bill: parts 4 and 5. I will also mention our proposals
for stage 2 amendments with regard to complaints
handling.
The Finance Committee expressed concerns
that the Government has not yet demonstrated
how the new social care and health care scrutiny
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bodies, along with the other scrutiny bodies, will
deliver on the Crerar review principles of public
focus, independence, proportionality, transparency
and accountability. The details of how the new
bodies will operate are of course still being worked
out in consultation with the existing bodies and key
stakeholders.
However, there are many matters that we are
clear about now, and I am happy to set those out
for the Parliament. Social care and social work
improvement Scotland and HIS will provide more
streamlined and better co-ordinated scrutiny of
social care, social work and health care services.
Outcomes for service users will be improved by
the ability to take a whole-systems approach to the
scrutiny of services, from planning through
commissioning to the delivery of services.
In time, the new bodies will be able to provide a
comprehensive picture of how the needs of people
who are using services are met. I will give some
examples. When a person is being cared for in a
care home, SCSWIS will be able to look not just at
the care that the person receives in the home, but
at how that person‟s care needs were assessed
and whether appropriate care is being provided
that improves their quality of life. For example, if a
SCSWIS inspection of care at home services that
are delivered by different providers in a local
authority area reveals significant problems and
user dissatisfaction, SCSWIS will be able to look
at the assessment and commissioning process to
see whether weakness at that level is contributing
to the problems.
The new bodies will work together to develop
more integrated methodologies for inspection and
more consistent standards across all services.
That means that they will increasingly use
common reporting practices, standards and
language. They will develop integrated scrutiny
programmes and conduct more thematic and joint
inspections of services. That means that the two
bodies will be able to work together more closely,
for example in scrutinising health and social care
services that are delivered together to meet
individuals‟ needs. Mental health services are an
obvious example. In turn, that will lead to better
risk assessment, more targeted inspections and
the elimination of duplication and overlap, and it
will allow us to spend less on scrutiny and more on
improving services.
Although the aim of the changes is not simply to
make savings, savings are important and there will
be real opportunities for the bodies to share
services, including offices, with the additional
benefits that that can bring to co-operative
working.
We are sure that the creation of SCSWIS and
HIS will, in time, allow service users, their carers
and the wider public to experience improvement in
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the quality of their services. That is, of course,
what we aim to achieve with the proposals that we
are discussing.
I will say a few words about our proposals on
complaints handling.
Mary Scanlon: Will the minister take an
intervention before he moves on?
Adam Ingram: Certainly.
Mary
Scanlon:
The
Mental
Welfare
Commission for Scotland stated that it is
concerned about health and social care services
that are provided by the NHS for mental health
patients who require continuing care. How will the
NHS be scrutinised?
Adam Ingram: As the member knows, there is a
different context, if you like, between SCSWIS and
HIS. The main focus in the NHS has been on
quality assurance and improvement through the
provision of advice, the development of standards
and peer review, to ensure the delivery of high
levels of quality and care. That will, of course,
continue under the new arrangements.
On complaints handling, the Crerar report and
the further work by Douglas Sinclair gave us a
road map to rationalise the system for dealing with
complaints in the public sector. That is another
area in which the service user, who should be at
the heart of things, is often left bewildered by the
variety of procedures and the number of bodies
that administer them. We intend to lodge
amendments at stage 2 that give the Scottish
Public Services Ombudsman a clear remit to
develop consistent, user-focused complaints
procedures throughout the public sector.
We believe that it makes sense to reduce the
number of bodies that oversee complaints
procedures, so we propose to transfer the
complaints-handling function of Waterwatch
Scotland to the SPSO.
The Deputy Presiding Officer: The minister
needs to wind up.
Adam Ingram: We also propose to transfer the
functions of the Scottish prison complaints
commissioner to the SPSO.
I finish on that point, Presiding Officer. Thank
you.
The Deputy Presiding Officer: Another 17
members wish to speak, which leaves
approximately 10 seconds of flexibility over the
allocated time for each member, so enjoy.
15:04
Karen Whitefield (Airdrie and Shotts) (Lab): I
welcome the opportunity to speak in the debate.
There is no doubt that there is much to be
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commended in the bill; for example, it provides
opportunities to achieve better value for the
taxpayer and to integrate services better.
However, as a number of members have already
made clear, it has a fairly fundamental problem,
namely the Government‟s unseemly grab at
unprecedented powers. I am particularly worried
about that element and will address it later.
With the prospect of public finances being
squeezed over the coming year, it is only right and
proper that we get best value for every pound of
public money that is spent. After all, our duty is to
ensure that taxpayers‟ money is spent wisely.
Although slimmed down management and
reduced bureaucracy can mean more resources
for front-line staff, we should be careful that in our
zeal to curb public spending we do not throw the
baby out with the bathwater. Not all quangos are
bad and not all public bodies are superfluous.
Many of the public bodies that the Government
seems so keen to throw on the bonfire comprise
volunteers who give up their time not for the
minimal expenses, but to give something back to
their communities.
If we read between the lines of the Cabinet
Secretary for Finance and Sustainable Growth‟s
letter to Andrew Welsh, bodies such as the
children‟s panel advisory committees appear to be
on the Government‟s hit list. I and many of my
Labour colleagues would be seriously concerned
about the abolition of CPACs. Surely it is
inappropriate for such a retrograde step to be
taken simply at the scrape of a ministerial pen
rather than as a result of detailed scrutiny and
debate by the Parliament, and it stands as an
example of why part 2 should not be allowed to
proceed.
Adam Ingram: Part 2 will be largely irrelevant in
the reform of the children‟s hearings system.
Instead, we are introducing primary legislation to
reform the system, which will not, I have to say,
happen in quite the manner that the member has
described.
Karen Whitefield: I have listened carefully to
the minister‟s comments, but I have also read very
carefully the cabinet secretary‟s letter to Andrew
Welsh, in which the children‟s hearings system is
singled out. Abolishing CPACs is the only way in
which the Government can get the numbers to add
up and we need to ensure that such a retrograde
step cannot be taken without full parliamentary
consideration and scrutiny.
The imperative for such a bill should be twofold:
first, it should seek to reduce public spending
where manageable and without detriment to
services in order to free up resources to protect
front-line services; secondly, it should seek to
improve services by bringing together those that
should be working in partnership and breaking
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down the silo mentality that can easily persist in
any large organisation keen to protect its
dominion. In general, therefore, I welcome the
Government‟s move to bring together the staff and
functions of the care commission and the Social
Work Inspection Agency under the SCSWIS
banner. It is not the best of acronyms, but the idea
is good.
However, if the proposal is to work, it must be
more than a simple idea or a simple coming
together of organisations under a new banner.
There must be proper integration of systems,
procedures and information, all of which must be
focused on service users. The bill must be an
opportunity not just to reduce property, managerial
and staffing costs, welcome as such a move might
be, but to properly integrate services. Indeed,
Children 1st made that clear in its evidence to the
Education, Lifelong Learning and Culture
Committee, and expressed concern about the
amount of cohesion and integration that would be
provided for in the creation of SCSWIS.
I have some sympathy with the view that,
instead of establishing a cohesive scrutiny system,
the bill‟s proposals will simply join together the
existing functions of the different social care
bodies without taking sufficient care to ensure
complete and effective integration of their
respective systems and processes, and I hope
that the minister will take such concerns seriously
during the passage of the bill. In light of some of
the recent serious failings in child protection
services, we must ensure that the proposed
restructuring does not have a deleterious effect on
the proper scrutiny of those services in Scotland.
The consequences of such an error could be
tragic and terrible.
I come to the bill‟s provisions for giving the
Scottish Government order-making powers. The
powers that are contained in sections 10 and 13
will enable ministers to make regulations that
might supplement, transfer or abolish the public
functions and/or create or abolish bodies that are
listed in schedule 3. That is quite a mouthful, but it
is also quite a bit of power. Schedule 3 contains a
list of such bodies, including children‟s panels and
children‟s panel advisory committees. The
Government has the right to make those changes,
but given its previous failed attempt to introduce a
children‟s hearings bill, it is very important that it
should not be allowed to use the proposed power
without proper parliamentary scrutiny. That is I
why I urge members to support the Liberals‟
amendment, which the Labour Party will support,
and to abandon part 2 of the bill.
15:10
John Scott (Ayr) (Con): I begin, as ever, by
declaring an interest as a farmer and therefore
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someone who could be affected by the bill. As a
member of the Rural Affairs and Environment
Committee, I was surprised to find how many of
the bodies that are affected by the bill and
included in schedule 3 specifically or loosely fall
within that committee‟s responsibility. I estimate
that 15 such bodies—ranging through SNH, the
Scottish Agricultural College, Quality Meat
Scotland, the Moredun Research Institute, the
Macaulay Land Use Research Institute, the
Scottish Crop Research Institute and several
others—are contained in schedule 3 and will be
affected by these wide-ranging proposals. Those
bodies are, by and large, highly respected and
well-run bodies and institutions that play an
important part in the rural, marine and
environmental life of Scotland. Of course, I would
be happy to see the abolition of the Scottish
agricultural wages board, which is absolutely
unnecessary, but that is not germane to today‟s
debate about stage 1 of the Public Services
Reform (Scotland) Bill.
What is germane is the all-party concern about
the wide-ranging powers that are proposed in part
2, and how we can move forward on that—if,
indeed, we can. When a similar bill was introduced
at Westminster, it was dubbed the abolition of
Parliament bill, and even the Government accepts
that it might just have overreached itself in
Scotland too. Of course, every party supports the
concept of reducing unnecessary quangos,
bureaucracy and excessive costs, but that must be
done in a measured way and not by adopting in an
unfettered way the wide-ranging powers that are
proposed in part 2.
Indeed, John Swinney‟s letter to Andrew Welsh
of 5 January recognised that by stating his
willingness to lodge amendments at stage 2
“which will provide additional procedural and statutory
safeguards as well as an enhanced super-affirmative
procedure to give Parliament greater opportunity for
scrutinising any proposals which are brought forward.”

I would therefore welcome amendments to
introduce the super-affirmative procedure, as
proposed by the Subordinate Legislation
Committee, which would provide for a 60-day
consultation period. I agree with many of the
parliamentary commissioners who noted the
desirability of being accountable to the Parliament
rather than to ministers, and their acceptance that
order-making powers could provide a way of
making changes to their functions and jurisdictions
without the need for primary legislation.
I accept the cabinet secretary‟s intention to
lodge amendments at stage 2 that will seek to give
the SPCB the power to initiate proposals for
orders to be laid before the Parliament relating to
the parliamentary bodies that are named and
retained in schedule 3. However, as a former
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member of the SPCB, and while I can think of no
better theoretical or practical alternative—and
notwithstanding
the
cabinet
secretary‟s
assurances of this morning—I want to be assured
further that the SPCB is the most suitable or wellequipped body to take on board that additional
level of policy responsibility.
David Whitton: If I recall correctly, Mr Scott is
the second Tory speaker to express some
concerns about part 2. Does he intend to vote for
the Liberal amendment at 5 o‟clock?
John Scott: For the avoidance of doubt, we do
not intend to support the Liberal amendment at 5
o‟clock. That does not mean that we cannot
express our reservations about part 2.
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15:17
Robert Brown (Glasgow) (LD): Under other
circumstances, I might well have commented on
the important issues that Adam Ingram raised, but
Mr Swinney might not be surprised that I want to
concentrate my remarks on part 2, which relates to
order-making
powers
that
the
Scottish
Government wishes to bestow on itself. On that
issue, Mr Swinney intervened and was intervened
on at some length this morning, but I was left a
little depressed by the content of the exchanges,
because it was by no means clear that the
Government really gets the concerns that Liberal
Democrats and others have about part 2. I
commend John Scott‟s comments on the Scottish
Parliamentary Corporate Body.

The proposals to give the SPCB more powers
would complicate the corporate governance
structures and the powers that the body currently
exercises. The proposals would add politics and
policy making to what is and was intended to be a
purely apolitical administrative structure and
function. The proposed amendments on the scope
of the order-making powers in sections 10 and 13,
which would protect the independence of the
judiciary, are of course to be welcomed, as is the
intention to produce an amendment to section 11
to exclude in perpetuity local authorities from
schedule 3.

The finance secretary has offered several
concessions, which are not unwelcome, but you
can bet your boots that, when a minister prior to a
stage 1 debate offers an enhanced superaffirmative procedure to Parliament by way of
reassurance, we are dealing with a Government
and a minister that have got things seriously
wrong.

I turn to the specifics of the decision to integrate
into SNH the Deer Commission for Scotland and
the Advisory Committee on Sites of Special
Scientific Interest. The Rural Affairs and
Environment Committee approved that decision
unanimously and I wholly support it. My only
caveat is that a formal evaluation process does
not appear to be in place to judge the success or
failure of the amalgamations. The lack of
benchmarking or auditing of the proposals is an
inherent weakness. I also note that the Minister for
Environment has no further plans to reform public
bodies that are within her area of responsibility,
nor any knowledge that the Cabinet Secretary for
Rural Affairs and the Environment, Richard
Lochhead, intends to do so in his area of
responsibility. I wonder whether that is wise given
the straitened financial future that we face. That is
a matter for another day, but it rather suggests a
lack of ambition, notwithstanding the high regard
that Scottish Conservatives have for most of the
public bodies that are mentioned in schedule 3.

“which they consider would improve the exercise of public
functions”.

Although in general the Conservatives welcome
the Public Services Reform (Scotland) Bill, we
have grave reservations about part 2. We await
with bated breath the amendments that the
cabinet secretary and others propose to lodge at
stage 2. Our support for the progress of the bill
thereafter will be entirely dependent on our view of
the suitability or otherwise of those amendments.
In the meantime, we will support the bill at stage 1.

Let us look more closely at part 2, which
provides a classic textbook example of what are
known as Henry VIII powers. Section 10 will
enable ministers by order to do anything

They could abolish or amalgamate a body that
carries out a function and the function itself,
change that body‟s constitution or create a new
public body. That was the point of the exchange to
which Ross Finnie referred in his point of order
earlier this afternoon.
Those powers do not relate only to Government
quangos, although that is bad enough; they cover
all the independent parliamentary commissioners
that have been established by or are under the
jurisdiction of the Parliament, including Audit
Scotland, Scotland‟s Commissioner for Children
and Young People and the Scottish Human Rights
Commission.
John Swinney: Will the member take an
intervention?
Robert Brown: I want to make a little progress.
Section 11 empowers the Scottish ministers to
add to the extensive list of bodies in schedule 3, in
case they have forgotten anybody. Dare I say it,
the cabinet secretary appears not to have heard of
the
Paris
principles,
under
which
the
independence of such bodies should be protected.
Certainly, nothing that he has said to the
Parliament today gives reassurance that he
understands what those principles mean in
practice.
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John Swinney: Would Mr Brown care to add to
his remarks the fact that I confirmed this morning
that ministers do not have any powers to act in
such a fashion? It is absolutely central to the bill
that the power of decision making remains with the
Parliament in those circumstances.
Robert Brown: I am coming on to that.
Section 13 is, if anything, even worse, because
it allows Government by order to remove financial
costs, administrative inconveniences or even a
criminal or civil sanction, and to change a statutory
order, public general act or an act of the Scottish
Parliament to do so. John Swinney seems to want
the royal dispensing power that was claimed by
the Stuart kings and which led to their removal in
1649 and again in 1688. I wonder whether he, like
Charles I and James VII, regards Parliament as an
administrative inconvenience.
John Swinney: What about my intervention?
Robert Brown: I would rather not deal with such
matters in the face of interjection from a sedentary
position.
I commend the comments of Derek Brownlee‟s
colleague Oliver Heald MP. Admittedly, his name
is not widely known to the public; nevertheless, he
led for the Tories at Westminster on the
Legislative and Regulatory Reform Bill, which is
not dissimilar to the Public Services Reform
(Scotland) Bill. Mr Heald described the
Westminster bill as “a threat to Parliament”. He
said that it was
“a major move … towards government by Ministerial edict
… Parliamentary corner-cutting”

and that the winners would be
“civil servants and Ministers”. —[Official Report, House of
Commons, Standing Committee A, 28 February 2006; c 6.]

I asked myself why Mr. Brownlee‟s approach here
is different—
Derek Brownlee: Will the member give way?
Robert Brown: I am sorry, but I cannot.
I suppose that the difference between them is
that, down there, the Conservatives claim to be
the principal Opposition, whereas up here the job
of the Conservative Party appears to be to sustain
the SNP Government.
I hope that no one on the Tory, or indeed the
Government, benches would dispute that the
powers in part 2 are extraordinarily wide. That is
what has led to the huge concern among
stakeholders and across the parliamentary
committees. The powers would, for example, allow
the abolition by order of both the role and the
office of the Auditor General for Scotland and the
Scottish Public Services Ombudsman.
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Derek Brownlee: Will the member take an
intervention?
Robert Brown: No, I am sorry.
Parliamentary
commissioners
could
be
transferred into quangos under ministerial
direction. Despite Mr Ingram‟s recent exchange
with members, ministers could allow the scrapping
of the entire children‟s hearings system because
children‟s panels are bodies listed in schedule 3
and their functions could be scrapped or changed
under section 10. [Interruption.] I hear mutterings
of “Rubbish” from ministers, but they could do all
those things if they were so minded.
Mr Swinney says that having the powers is okay
because ministers would still need the approval of
Parliament for the orders concerned. That is true,
but the orders, draft or otherwise, are not
amendable by this Parliament. There is no stage 1
examination of the careful kind that is done by the
committees considering the bill, and the cabinet
secretary‟s proposition totally ignores any proper
basis for when subordinate legislation procedure,
enhanced or not, is appropriate and when full
parliamentary scrutiny of the legislative process is
appropriate. The difference is one of principle.
Professor Alan Page said:
“primary legislation should be about important matters of
principle, and subordinate legislation should be about
picking up the detail.”

Aileen McHarg developed the point as it relates to
the parliamentary commissioners. She said that a
statute
“is an important guarantor of public bodies‟ independence
and enables them to resist inappropriate attempts by
Government to interfere with their functions. A public body
can say to Government, „You might want us to do that, but
we cannot do it, because our statute says that our functions
are X, our duties are Y and our powers are Z.‟”—[Official
Report, Finance Committee, 15 September 2009; c 149293.]

Mr Swinney seems to think that the only
principle is the need for public economy and
efficiency as stated in the current bill. Important
though that is, the principle is the purpose set out
by the Parliament for the existence, functions and
operation of the bodies in question.
The Parliament has been remarkably restrained
in its dealings with this minority Government. Part
2 is not a step but a mile too far. I strongly urge
the minister to think again about the matter, to
recognise the reasonable limits of ministerial
power and to scrap part 2. As it happens, the
existing powers in the UK Deregulation and
Contracting Out Act 1994 appear not to have been
used by this or indeed previous Governments in
any event.
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15:23
Christina McKelvie (Central Scotland) (SNP):
I congratulate the Cabinet Secretary for Finance
and Sustainable Growth on introducing the bill,
which is much needed.
At first sight, the bill might appear drab,
understated, perhaps even a teeny bit boring, but
it is actually fairly exciting and sizzling with energy.
[Laughter.] I just thought that I would cheer the
place up a bit. At the heart of the bill is a bonfire of
the quangos—another promise that is being kept
by the Scottish Government—a proper ordering of
the public landscape, a revitalisation of civic
Scotland and another step in the right direction.
The bill contains provisions to allow ministers to
tighten further the public landscape to make
savings and efficiencies and to make the public
purse work harder for the public weal. That is
contained in part 2 of the bill, which we have heard
a lot about today. Part 2 brings some public
authorities into the legislative realm for the first
time. I do not know why Mr Purvis seeks to
remove part 2, and Ross Finnie‟s speech made
that no clearer. Perhaps I can be clearer.
Statutory instruments will have to be laid before
Parliament to effect any order under part 2,
meaning that the Parliament will retain control. Mr
Swinney made it clear today—and he has
continued to make it clear—that that will remain
the case. He has given assurances that
amendments will be lodged at stage 2 to address
the concerns that have been raised. Section 15
makes it clear that the orders that the Scottish
ministers will be able to issue will be restricted to
those that give direction or consent or that appoint
people to serve—functions that they already have
in relation to those bodies but that are not, by and
large, measured in statute. The bill addresses that
lack.
The bill is a wide-ranging, necessary and
welcome piece of legislation that is in Scotland‟s
best interests, and I look forward to its being
passed in its entirety. I will concentrate on a
couple of issues that are important to me—the
social work provisions and the creative Scotland
provisions. Part 4 and, to some degree, part 5
create health care improvement Scotland from
NHS Quality Improvement Scotland and the care
commission, and social care and social work
improvement Scotland from the Social Work
Inspection Agency and the functions of Her
Majesty‟s Inspectorate of Education relating to
children‟s services and the care commission. As
we have discussed a lot today, SCSWIS is maybe
not a good acronym, but it seems to be being used
out there now, and it may be a problem if we
replace it with something else.
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SCSWIS
will
reduce
duplication
and
bureaucracy in the inspection of care services. At
present, there is a joint inspection process for
children‟s services, which has been in place for a
number of years. In the past few years, that has
enabled there to be an holistic inspection regime
for any child or young person who is accessing the
services that they require, which has not only
proved beneficial to the person accessing the
services, but enabled any parent, carer or
professional to ensure that a co-ordinated
approach has been taken to a child‟s care
package. That has ensured quality in care and
delivery. The new inspection regime, which is
detailed in part 4, will come into its own by placing
on adult services the same responsibility for joint
inspection. That means that for a parent or carer
of a young person with, for instance, a learning
disability who is moving from children‟s services to
adult services, the transition will be much more
seamless. That will be beneficial for everybody
who is involved in that process.
During the Education, Lifelong Learning and
Culture Committee‟s evidence taking, I received a
reassurance from Government officials that there
will be a highly motivated, quality trained
workforce. In that context, I declare an interest,
given my previous occupation as a learning
development officer in social work services. The
Scottish Social Services Council raised concerns
about whether the new agency will be able to
enforce a code of practice on employers and
whether it will be able to enforce and monitor
continuous
professional
development
and
minimum qualification development programmes
for staff who work in care and social work
services. I was pleased to hear that the
Government is seeking to amend section 53 of the
Regulation of Care (Scotland) Act 2001 to make it
obligatory for social services workers and their
employers to comply with the Scottish Social
Services Council‟s code of practice. I know that
that will be welcomed by staff, staff organisations
and trade unions alike.
Mary Scanlon: The Health and Sport
Committee was unable to find one patient-centred
benefit in this sizzling bill. Can the member tell us
what those benefits are? Does she think that the
Health and Sport Committee got it wrong?
Christina McKelvie: I cannot speak for the
Health and Sport Committee, but I looked at the
social services aspect of the bill for the Education,
Lifelong Learning and Culture Committee. The
benefits that I recognise from my personal
experience of working in the field are in the
reduction of duplication in inspection and the
seamless transition from children‟s services to
adult services. At the moment, that is a minefield
of a process for any parent or carer to go through.
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The bill will also establish creative Scotland and
enshrine the arm‟s-length principle. I asked
questions of the Government officials about that,
too, and was given assurances that the bill will
sufficiently protect the arm‟s-length principle and
allow ministers to be kept “well away” from how
artists go about their work.
The landscape of civic Scotland will be simplified
and streamlined by the bill, which will provide
additional clarity and save much parliamentary
time being taken up when minor amendments
need to be made to the running of NDPBs. I hope
that the cabinet secretary takes cognisance of the
Unison briefing that members received today,
especially the issues that it raises around pay
bargaining. Four recommendations are made at
the end of that briefing, which I hope the cabinet
secretary will take note of.
The bill will burn off a few quangos and give
ministers the ability to dispose of others, but it will
limit ministers‟ powers to interfere. In particular,
the bill limits the ability of ministers to take quango
operations and responsibilities on themselves. The
bill is good and I support it.
15:30
Pauline McNeill (Glasgow Kelvin) (Lab): For
the record, I still believe that the provisions in part
3 should have formed a stand-alone bill. The
establishment of creative Scotland should be the
subject of a debate in its own right, because
making that new and important body‟s creation
part of a debate about reform sends out the wrong
message.
While listening to this afternoon‟s important
debate, which feels a bit surreal, I sometimes felt
that I was in the wrong debate. That shows me
that we should have had a separate debate.
However, I acknowledge that the artists, agencies
and organisations that depend on creative
Scotland‟s establishment have been frustrated and
have shown much patience in waiting for the body,
so the debate is now about how we move forward.
I feel for many of the artists and individuals who
are waiting for the vision to happen. The situation
is unnecessary and unfortunate for all those who
are relying on the arts body; we must end some
uncertainties forthwith.
In many ways, the legislative process is
incidental to the leadership and vision that are
required to make creative Scotland a success.
Scottish Labour believes in the concept of creative
Scotland—indeed, its establishment was our
policy—but the leadership is not yet apparent and
the full vision does not exist. The new Minister for
Culture and External Affairs has outlined some of
her big ideas for creative Scotland—for instance,
she has said that links with schools are a priority.
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Of course I support that, but I do not see why that
has become a priority when functions and issues
still need to be resolved.
Serious issues require further clarification and
further scrutiny. The first is the reduction in
staffing. I heard and fully support what the cabinet
secretary said about protecting jobs and having no
compulsory redundancies, but I also support the
recommendations in the stage 1 report. Ministers
need to explain why having a leaner organisation
with additional functions—particularly in relation to
the creative industries—will not lead to a poorer
set-up than currently exists.
I am in favour of a change of skill set for the new
agency, but I oppose slimming it down, with all the
costs that are attached to that. Will the Minister for
Culture and External Affairs clarify where the
funding will come from and how redundancies and
the reduction in staffing will affect the
organisation? Apart from the skill set that Scottish
Screen will bring to the new agency, what
requirements will be set out to recruit staff who
can deal with the new additional functions?
The creative industries are a key growth sector
for Scotland and the arts. They can drive success
for the new body and have wider economic and
artistic benefits. The creative industries can
contribute more to the economy, but they cannot
do so without the right support. That is why it is
important for the new organisation to have the
right skill set.
The failure to make creative Scotland the lead
body on the creative industries is a mistake. The
creative industries framework agreement, which
concerns how to deliver the expected outcomes
for the creative industries, is a bit of a fudge. I am
not convinced that it will deliver clarity for the
creative industries, but I will watch that with
interest.
The evidence for my view is my experience in
the music industry. I have highlighted many times
before the failure of our enterprise agency to have
a credible music policy. Many members have
agreed that music plays a vital role in the Scottish
economy and has an important place in
Government
support.
Music
contributes
significantly to the economy, but it has not been
truly valued as it should be.
Creative Scotland opens up new possibilities for
music and creative industries.
John Swinney: Pauline McNeill articulates a fair
criticism of past issues, but I assure her that much
ministerial time has been spent on ensuring that
Scottish Enterprise and Highlands and Islands
Enterprise address properly the concerns that she
has expressed. I hope that what we have done will
satisfy many in the creative industries that we are
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seizing the economic opportunity that we accept
exists in those industries.
Pauline McNeill: I agree that a great deal of
time has been spent on the matter, but in my
opinion—which is based on experience—we need
a lead organisation. We have not really had that.
That should be addressed if we truly believe that
the creative industries can play the part that I
certainly believe it is possible for them to play.
Some detail is required on how the new body
will operate. Many who gave evidence to the
Education, Lifelong Learning and Culture
Committee rightly questioned how an expanded
list of creative industries will be supported with the
same or fewer resources. Given that the number
of industries within the creative industries umbrella
that are supported by the Scottish Arts Council is
set to expand from the current six to 13, it is fair to
ask whether there will be a reduction in support.
The nervousness about that in the arts sector was
drawn out by the Federation of Scottish Theatre,
which made the point in evidence to the
Education, Lifelong Learning and Culture
Committee. That is why leadership must be
provided, both by the minister in charge and by the
new creative Scotland executive, so that the
industries can achieve their full potential.
It is interesting that, over the Christmas period,
the Minister for Culture and External Affairs talked
about the priority link with schools. I have said that
we will support that, although not necessarily as a
priority. I point out that, when Labour came up with
the idea of establishing creative Scotland as an
agency, our idea was that we would introduce
cultural co-ordinators, which the Scottish
Government has done away with. If the culture
minister believes in the need for links with schools
and communities, cultural co-ordinators would
provide a way of delivering that on the ground.
Perhaps she will comment on that in her closing
remarks.
The Deputy Presiding Officer (Trish
Godman): You should finish now, Ms McNeill.
Pauline McNeill: In conclusion, it is time for
action, but it is certainly time for leadership. It is
time to end the uncertainty for all the artists and
agencies that have waited so long for what I hope
will be a successful creative Scotland.
15:36
Angela Constance (Livingston) (SNP): I will
focus on the small part of the bill that will have an
impact on the public audit system in Scotland,
including the Auditor General for Scotland, Audit
Scotland and the Scottish Commission for Public
Audit, of which I am the convener.
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For those who are less familiar with the work of
the commission, I should explain that I and my
commission colleagues—two of whom, Derek
Brownlee and Robert Brown, are here today—
scrutinise the budget and expenditure of Audit
Scotland and provide assurances to Parliament
that Audit Scotland is using its resources wisely.
We are, I suppose, the folk who audit the
auditors—not a job that I ever envisaged for
myself, but a job that must nonetheless be done
and done properly.
Over the winter of 2008, the commission
undertook a short review of the corporate
governance of Audit Scotland. That was prompted
by a comparative review of the National Audit
Office in England by Tiner, by the anticipated
introduction of the Public Services Reform
(Scotland) Bill and by the fact that, after the first
decade of the Parliament‟s life, the commission
felt that it was appropriate to reflect on the system
of public audit in Scotland that had evolved over a
number of years.
As a result of our review, the commission made
a number of recommendations to the Government.
I am pleased that some of them have found their
way into the bill in section 98, which I believe will
bolster the independence and integrity of the
public audit system in Scotland. For example, the
bill provides for the defence of privilege against
defamation proceedings to be extended to the
commission‟s proceedings and—perhaps more
significant—to the reports of the Auditor General.
It is proposed that every future Auditor General will
be appointed for a single non-renewable term of
eight years, which will straddle three parliamentary
terms. The bill will also enable the commission to
appoint three non-executive members of the fiveperson Audit Scotland board.
In its written evidence to the Finance
Committee, the commission said that it would
welcome an amendment to the bill to involve the
Office of the Commissioner for Public
Appointments in Scotland in the recruitment of the
non-executives, subject to any cost implication
being clarified. Therefore, I listened with interest to
the cabinet secretary‟s announcement that, rather
than give OCPAS a statutory role in the
appointments process, the commission should
instead make appointments in a way that reflects
the spirit of the OCPAS code of practice. I have
been advised of Mr Swinney‟s reasons for that,
which I will discuss with my commission
colleagues at an early opportunity.
Part 2 has clearly generated the most
controversy and debate, both this morning and this
afternoon. It is probably fair to say that, in parts,
the debate has been intemperate on both sides. I
do not intend to add to that.
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The SCPA is included in the list of public bodies
in schedule 3. As the commission has already
stated its opposition to its inclusion in that list, I will
take the opportunity to reiterate the nub of the
evidence that the commission gave to the Finance
Committee before I reflect on the cabinet
secretary‟s comments.
The role and function of the SCPA are set out in
primary legislation, and that legislative base is
crucial to our independence. The commission‟s
raison d‟être is to provide direct assurances to
Parliament that Audit Scotland—the budget of
which is top sliced from the Scottish consolidated
fund so that it is seen to be independent of
Government—is using its resources efficiently and
effectively. Consequently, the commission was of
the view that it would be inappropriate for the
Scottish Government to be perceived to have the
potential to undermine the commission‟s
independence by modifying its operation.
I read with interest the cabinet secretary‟s letter
to the convener of the Finance Committee and
listened to his remarks about what he considers to
be procedural and statutory safeguards, namely
that the Scottish Parliamentary Corporate Body—
as opposed to the Scottish ministers—will hold the
power to initiate orders and the enhanced superaffirmative process. As a relatively new member
who is engulfed in the issues of the day for
Livingston, I must confess that the workings of the
corporate body are still a wee bit of a mystery to
me. I have only recently got my head round the
super-affirmative procedure, so I am intrigued by
the
Subordinate
Legislation
Committee‟s
recommendations to enhance it; I am also
somewhat thankful that I do not sit on that
committee.
I have no doubt that, following today‟s debate,
my colleagues on the commission will have an
erudite discussion and debate about the merits of
the proposed safeguards and the concern that the
powers in part 2 have been drawn too widely. We
will need to consider carefully how any legislative
changes would impact on the workings of and the
relationship between the corporate body and the
commission, particularly as we hold different but
complementary duties—it is a case of the whole
being more than the sum of the parts.
It would be helpful if, either in the summing-up
speech or in writing, the Government supplied me,
as convener of the SCPA, with a clear statement
of why the commission and, indeed, Audit
Scotland are included in schedule 3, and an
indication of whether the cabinet secretary will
consider removing either or both of them from it.
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15:42
Helen Eadie (Dunfermline East) (Lab): Most
speakers have supported the continuing
simplification of government agenda and every
MSP probably agrees that our constituents
clamour for simplification and the removal of
unnecessary red tape, but public protection and
the maintenance of quality should be at the heart
of legislation that the Parliament passes.
Consumer Focus has called for much better
protection of the public, and that should be the
mission of MSPs, too. In theory, any legislation
could be on the statute book for decades, if not
longer, so as we shape the bill we must think not
only of the here and now, but of the future.
Most members support the move to reduce even
further the number of quangos. My view is that
when it comes to spending significant sums of
taxpayers‟ money, that should be done by elected
representatives rather than by quangos. There is a
place for quangos as advisory bodies to ministers,
but in my opinion that should be their only role.
The issue that has generated the greatest
controversy in the debate so far is the proposed
power that would allow ministers, through the
mechanism of motions in Parliament and the
super-affirmative procedure, to modify, transfer or
abolish the powers of more than 100
organisations. As has been eloquently explained,
principally by Jackie Baillie and Ross Finnie,
ministerial order-making powers are a huge
constitutional issue. The evidence that we have
received from many sources raises a variety of
issues relating to that, in particular the issue of
independence from Government, which is
fundamental for a variety of organisations.
The Scottish Information Commissioner, Kevin
Dunion, told the Finance Committee that the
inclusion of his office in schedule 3 was
“anomalous and beyond the scope of the Government‟s
intent”

for part 2. The Law Society of Scotland questioned
whether
“such wide-ranging powers are appropriate”

and the Mental Welfare Commission for Scotland
said that the powers could fundamentally
undermine its independence and effectiveness.
Professor Himsworth argued that the case for
giving ministers powers to remove or reduce
burdens had not been made. He stated that the
potential for the use of such powers was vast and
that a strong constitutional case had to be made,
but that it had not been. He suggested that
“removing … burdens” echoes the language that
was fashionable prior to the credit crunch, when
Governments sought to lift “the burden of red tape”
from commercial and other organisations. He
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suggested that regulation is no longer a dirty word,
not only in respect of banking—which is not the
concern of the bill—but in respect of
environmental protection and aspects of health
and safety, which it is appropriate for
Governments and Parliaments to regulate. It is
unacceptable, simply in the name of improving the
landscape, to identify the obligations that have
been imposed by the deliberate decisions of
Parliament as burdens and to remove them at the
direction of ministers.
I now come to the Subordinate Legislation
Committee‟s report. Angela Constance is probably
glad that, as she said, she is not on that
committee—I think that it is a form of punishment
for all recalcitrant members of the Parliament to be
given a sentence on that committee. Nevertheless,
the Subordinate Legislation Committee‟s key
points are important, in particular the point to
which Ross Finnie referred in his point of order.
The issue is whether the limits of the powers that
are set out in sections 10 and 13 and the
restrictions that are set out in section 12 are
sufficiently precise and clearly defined, in
particular whether the term “necessary protection”
is sufficiently clear and precise, and also whether
the powers will be open to different interpretations,
which is the point that Ross Finnie made.
The Subordinate Legislation Committee asked
that further consideration be given to whether
certain bodies, such as local government and
bodies established specifically to scrutinise
Government, should be exempted from the scope
of the bill—I heard the cabinet secretary say that
he will take on board some of those concerns—
and protected from inclusion in schedule 3 by the
use of orders under section 11, and, if so, to
ensure that that is clear and unambiguous.
The Subordinate Legislation Committee also has
concerns about whether the procedures in relation
to the powers in sections 10, 11 and 13 provide for
full and adequate parliamentary scrutiny of the
respective orders in all cases. Having been a
member of the Parliament for 10 years, I could
probably count on the fingers of one hand the
number of times that the Parliament has debated
an issue fully and properly under the affirmative
procedure. I am therefore sceptical about the
cabinet secretary‟s proposals, as the powers to
make orders could create a huge problem not only
in this session of Parliament but in future sessions.
Other parliamentarians have made the important
point that if a Government with a big majority
came to power, it could go to town using the
legislation. We must think not only about what the
legislation will do in the here and now when there
is a minority Government, but about what could
happen when a Government has a very big
majority. I am grateful for the opportunity to
contribute to the debate.
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15:48
Ted Brocklebank (Mid Scotland and Fife)
(Con): I agree with Pauline McNeill that the Public
Services Reform (Scotland) Bill is an unwieldy
vehicle to deliver what will be a once-in-ageneration reform of the body governing the arts in
Scotland, but we are where we are. I will confine
my remarks to part 3.
I pay tribute to a number of individuals who have
worked hard to bring the concept of creative
Scotland this far. Linda Fabiani is far too loyal to
complain, but had some of her senior SNP
colleagues been more supportive, especially in
allowing her to spell out mechanisms for how the
arts in Scotland might be funded, creative
Scotland would have been up and running more
than a year ago. I pay tribute to Linda Fabiani for
her good humour, often in adversity, and for the
solid foundations that she laid. Of course, I also
pay tribute to Mike Russell for his role in clearing
up some of the Government‟s confusion on these
funding responsibilities.
We should also commend Mr Russell for the
trust he put in interim chairman Ewan Brown, who
has been a steadying hand at the tiller of what
often seemed like a vessel in distress. However,
Mr Russell‟s ego needs no massaging from me.
To paraphrase Tommy Docherty‟s line about a
rival soccer manager, he is all covered in love
bites, mostly self-inflicted. I must say that the new
Cabinet Secretary for Education and Lifelong
Learning might live to regret his move from what I
consider to be the best job in the Government.
I have handed out the bouquets; I now come to
the brickbats. I had intended to concentrate on the
heavy weather that the Government has made of
getting a proposal that had general cross-party
support on to the statute books. Confusion
remains about several aspects of part 3, but
perhaps that is not surprising, given that there has
been precious little ministerial continuity in the
creative sector. Fiona Hyslop is the 10th arts
minister in Scotland in 10 years and there have
been three such ministers since the SNP
Government came to power.
However, if the arts portfolio under Alex
Salmond is beginning to look like a game of pass
the parcel, the response by Iain Gray to Fiona
Hyslop‟s appointment, which was to say that she
had been moved to a
“non-job in culture and external affairs”,
was insulting to the creative sector in Scotland as
a whole and to his own culture shadow, Pauline
McNeill, in particular. The reason why people
come to Scotland has nothing to do with the
quality of its governance, far less of its politicians,
and everything to do with its culture, architecture
and music. The creative sector contributes nearly
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£6 billion a year to our economy and employs
60,000 people. It is the strongest pillar in our most
important industry, which is tourism.

sufficiently precise to ensure that the Scottish
ministers can wield no influence over matters such
as artistic direction.

At Holyrood, Patricia Ferguson, Pauline McNeill
and others raised hopes that there were still
members on the Labour benches whose ideas on
Scottish culture stretched beyond Iain Gray‟s
declared passions, Hibernian Football Club and
martial arts but, after Iain Gray‟s recent put-down
of the arts portfolio, should we be surprised that
Scotland‟s creative community thinks that the
Holyrood bubble is inhabited entirely by
philistines? Donald Dewar, John Smith and
Norman Buchan, you should be living at this hour;
Labour has need of you.

I noted the minister‟s assurances on
amendments that will protect the national
collections. The issue was rightly raised by the
Education, Lifelong Learning and Culture
Committee.

Scottish Conservatives, on the other hand, have
always striven to uphold a healthy creative sector
in Scotland. We are determined that the new body
will be the lead Government agency and will be fit
for purpose in a rapidly changing artistic world.
What has been important to us is that creative
Scotland should be the lead organisation in
promoting, funding and developing the arts in
Scotland. I got that assurance from Michael
Russell in his response to a question that I asked
him after his statement to the Parliament in April
last year. He said:
“The role that Creative Scotland will have in the process
is absolutely clear: Creative Scotland is the lead
organisation.”—[Official Report, 2 April 2009; c 16433.]

Why was it not possible for Linda Fabiani to utter
those six words—”Creative Scotland is the lead
organisation”—before the Creative Scotland Bill
collapsed in chaos some 16 months ago? I take
the minister at his word—perhaps I am being
disingenuous in saying that, but I hope that
Pauline McNeill is proved wrong and that creative
Scotland delivers the leadership that the arts in
Scotland require.
The rest of what I will say about part 3 is mainly
to do with tidying up. We still lack a definition in
the bill of Scotland‟s national culture. I think that I
understand what our national culture is, but I am
not convinced that my vision is shared by the
SNP. The bill still does not tell us what is meant by
terms such as “art”, “culture” and “creativity”. Sure,
those are only words but, ultimately, as Rod
Stewart reminds us, words are all we have. Let us
ensure that they are the right words.
The budget for creative Scotland is to be
comparable to the combined budgets of Scottish
Screen and the Scottish Arts Council, but the new
body‟s remit will be far wider.
Despite reassurances from ministers, many
people remain suspicious of the vaunted hands-off
approach that is outlined in the bill, which Christina
McKelvie supported. Scottish Conservatives
remain to be convinced that the current wording is
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It is not the job of the Government to shape the
arts and culture of a nation. The Government‟s job
is to create the climate in which our artists can
produce of their best and develop their talents for
the benefit of the nation and the wider community.
Creative Scotland‟s aspirations are impressive; let
us hope that the Public Services Reform
(Scotland) Bill is the vehicle that finally delivers
them.
15:54
Joe FitzPatrick (Dundee West) (SNP): I add
my thanks to all those who attended the Finance
Committee meetings as witnesses and to the
committee clerks, who did an excellent job in
guiding us through a pretty sizeable bill. I also
thank members of other committees that assisted
in the scrutiny of the bill.
It has become clear to me as a member of the
Review of SPCB Supported Bodies Committee
and in my role in the Finance Committee that we
can improve public services in Scotland and save
money while we do so. It is not about correcting
mistakes from previous Administrations and
putting an SNP stamp on public services; it is
about how the Parliament can improve public
services to the benefit of Scots throughout the
country.
During the stage 1 inquiry, the Finance
Committee did not agree on every facet of the
proposals, but its members all shared the opinion
that we have a duty to ensure that our public
bodies deliver better services and get the best
value for the Scottish taxpayer. That is particularly
important now, with a reducing Scottish block
grant meaning that we have to find new ways to
make our funds go further.
The bill is very important and can have a wideranging impact on how public services are
delivered for Scots in the 21st century. The
proposals in it for the creation of new scrutiny
bodies for health and for social care and social
work are aimed at improving services for a range
of people throughout Scotland. Those changes, as
Adam Ingram outlined and Christina McKelvie
mentioned, will ensure that scrutiny bodies are
more focused on individual service users, resulting
in better services for the most vulnerable members
in our society. That is highly important.
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The process of simplifying and improving public
bodies has been at the heart of Scotland‟s SNP
Government since May 2007. The number of
public bodies has already been cut and the bill will
reduce it further. Projects that the Government has
already delivered are projected to make annual
savings of £36 million and the proposals in the bill
should increase annual savings to the Scottish
taxpayer to more than £40 million. Crucially, the
bill will also give us the tools to do more and go
further. One of the key recommendations of the
Finance Committee‟s report was that we needed
to do more and to go further.
It would be remiss of me not to mention some of
the areas of contention that were raised during the
stage 1 inquiry in the committee. As we have
heard, members of the committee and others
raised concerns about the order-making powers
and the possibility that public bodies that are
currently accountable to the Parliament could
become accountable to ministers. The past two
years has shown that we must be able to respond
quickly to changing circumstances and take steps
to optimise public services.
Robert Brown: It would be helpful if members
of the Government party were to give us some
definition of the circumstances in which they think
that parliamentary legislation is appropriate and
those in which they think that subordinate
legislation is the proper way to advance such
important issues.
Joe FitzPatrick: The Cabinet Secretary for
Finance and Sustainable Growth has sent a letter
outlining proposals for stage 2 amendments. I
suggest that members of other parties who say
that they will oppose the bill might take the
position of the Law Society, which wrote today to
all members of the Scottish Parliament outlining its
concerns about the bill but going on to say:
“The society notes that the government intends to bring
forward amendments at stage 2 to deal with some of these
concerns. The Society will consider those amendments
carefully”.

That is the correct, constructive way to move
forward.
Members should agree to the general principles
of the bill today, vote against the Liberal Democrat
amendment and consider the Government‟s
amendments when they are lodged. If they are not
happy, members can lodge their own amendments
at stage 2, but the cabinet secretary has been
clear that he is prepared to listen to comments
from across the parties to address the concerns
not only of members but of some of the witnesses
from whom the Finance Committee and other
committees heard.
Members
should
look
at
the
matter
constructively. This is not the stage to say no; the
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stage to say no is if we cannot find amendments to
agree on at stage 2. I think that we can get
agreement, but it appears that the Liberal
Democrats may be determined simply to press the
nuclear button. That is disappointing and I hope
that the Labour Party resists propping it up in that.
I agree that we must have safeguards to reflect
the independence of parliamentary bodies from
not only this Government but future Governments.
I welcome the steps that the cabinet secretary is
taking to provide those safeguards.
Members should be in no doubt that the ordermaking powers are vital aspects of the bill that will
ensure that we can act swiftly to get the best from
our public services, provided that the necessary
safeguards are in place. The Scottish Government
is committed to making our public services
simpler,
better
co-ordinated
and
more
responsive—the bill will build on that. The whole
Parliament must work together to ensure that,
despite the current economic situation, we
continue to improve our public services and
support Scotland‟s economic recovery. I hope that
the Parliament will unite today to take the bill
forward, because it is important for Scotland.
16:00
Dr Richard Simpson (Mid Scotland and Fife)
(Lab): I declare my membership of the British
Medical Association. I do not necessarily agree
with all the views that are expressed in its briefing
today, but some of it is important.
There is a core to the bill with which nobody will
disagree, which is that we should always try to
improve the efficient delivery of public services.
However, futile soundbites about the “bonfire of
the quangos” should themselves be consigned to
the bonfire. Society‟s needs for the regulation,
inspection, standard setting and accountability of
public services will always be complex and will
change from time to time. However, it is vital that
Parliament should retain the primary role in
making any significant change. The problem is not
about nuclear buttons, as Mr FitzPatrick
suggested, because all parties support the bill. We
have major concerns about only one part of the
bill.
Even with the proposed safeguard of the
affirmative or super-affirmative procedure—I think
that it has now got to the level of an enhanced
super-affirmative system—there will still be a huge
list of bodies that ministers will be allowed to
abolish under part 2. If the proposal in part 2 was
to give ministers powers under a form of
affirmative system to make minor changes,
members might support that. However, the power
to abolish more than 100 bodies gives rise to
considerable concern.
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There is a division in the chamber between the
approach taken by those of us who say that part 2
should be taken away now because it is not fit for
purpose and that it should be brought back as an
amendment at stage 2, when it will be scrutinised
on a line-by-line basis, and the alternative
approach, which the SNP apparently supports, as
do the Conservatives—although their speakers in
the debate do not—which is that part 2 should be
left in place and that it should be up to members in
the chamber to make line-by-line amendments.
That is the dichotomy that faces members in the
vote this afternoon.
Derek Brownlee: If I have heard the member
correctly, he is now elucidating a different Labour
position, which is that we are trying to achieve the
same result by different means. Is it not more
appropriate to do that at stage 2? Earlier Labour
speakers suggested that part 2 should come out of
the bill and that it should stay out.
Dr Simpson: In its current form—that is correct.
However, what we are saying is that, if the
Government comes back with proposals that
would allow only minor changes to be made under
part 2, our party would be in a position to provide
some support. It is the draconian powers that
change the constitutional basis that are at the core
of the argument here. I am sorry that John Scott
and Mary Scanlon have left the chamber. They
made excellent speeches that were entirely
compatible with the Labour and Liberal position
today. I of course welcome the changes that the
cabinet secretary indicated, but they do not go far
enough; they tinker at the edges and do not alter
the constitutional position.
I had intended to speak entirely about health
issues in the bill, such as those to do with the
Mental Welfare Commission, the Scottish health
council, accountability, complaints and the
confidentiality of medical records. However, I
cannot possibly do justice to all that in my
remaining two minutes and 45 seconds.
The Health and Sport Committee indicated its
support for the Crerar principles, but it expressed
disappointment about the outcome of discussions
and the proposed amendments to the bill—the
realignments that will occur. We think that the
cultural differences in some of the bodies that are
to be put together have not been fully addressed. I
know that Frank Clark of the care commission is in
the public gallery. The commission has expressed
great willingness to work together with the bodies
with which it is to be merged to try to achieve that.
However, I think that the mergers are going to be
quite difficult.
I am pleased that the Government has
withdrawn the proposal regarding the Mental
Welfare Commission, but it remains in schedule 3
as a body that can be abolished. We will certainly
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propose an amendment to remove that possibility,
if we cannot get rid of part 2 today. It is
fundamental to patients that they are safeguarded
by a truly independent organisation over which
only Parliament has a measure of control.
I think that the merger of NHS Quality
Improvement Scotland and the Scottish health
council will bring about greater understanding and
co-operation. Some of those bodies‟ joint reports
have been helpful, but I think that the merger will
improve matters. As the Health and Sport
Committee suggested, it is important that the
Government lodges an amendment to ensure that
the Scottish health council‟s functions are clearly
maintained and identified. They should not simply
be absorbed and lost in NHS QIS.
Adam Ingram talked a little about complaints. It
is clear that, in the public‟s perception, there are
still problems with the complaints system, and it is
the public who are important. It is sometimes
difficult for our constituents to know to whom they
can complain. We have not been ambitious
enough. We need to end up with a single point of
entry to which our constituents can go and then be
directed to the appropriate body that deals with the
matter. What is important is what is behind the
single point of entry and how it is dealt with. There
will be problems to do with the professional roles
versus the systematic roles that are looked at by
different bodies. That is an important issue.
I realise that I am out of time and that I have not
covered all the issues. However, I commend Ian
McKee‟s speech on confidentiality. There are
issues to do with confidentiality. The new protocols
will have to be carefully considered to ensure that
trust between the doctor and the patient is
maintained and that we do not infringe on that.
I commend the bill, apart from part 2.
16:06
Iain Smith (North East Fife) (LD): Richard
Simpson is right about part 2. It cannot simply be
amended because it contains a fundamental
principle that is constitutionally damaging.
Therefore, it must be removed. We may be able to
come back to some aspects of it so that minor
consequential issues can be tidied up without
requiring primary legislation, but the problem is
that it goes far too far as it stands; it goes way
beyond what is acceptable to a democratic
institution such as the Scottish Parliament, and so
it must be removed. I will return to part 2 later.
First, I want to concentrate on creative Scotland,
as other members have done. One body that is to
be abolished is the Historic Environment Advisory
Council for Scotland. We should always consider
the historic environment when we consider
matters in the chamber, and the historic
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environment is that creative Scotland should have
been up and running by now. Indeed, it should
have been running for the best part of a year but,
because of the Government‟s failures with the
Creative Scotland Bill, it is not. This morning,
Derek Brownlee suggested that those of us who
voted against that bill‟s financial resolution were
not aware of the consequences of doing so. As the
person who spoke against that financial resolution
in the debate in June 2008, I was fully aware of
the consequences of what would happen if we
voted against it. The Minister for Parliamentary
Business did not seem to be aware of those
consequences and seemed to be caught in the
headlights. He failed to take the opportunities that
he was given to withdraw the financial resolution
and allow it to come back at a later date, which
would have allowed the bill to proceed once we
had resolved some of the financial issues.
Derek Brownlee: My recollection is that the
motion on the financial resolution could not be
removed in the way that the member describes. In
their speeches after the confusion that arose
about finances, a significant number of members
who voted against the financial resolution referred
to amendments that they wished to be lodged at
stage 2. Surely that implies that they believed that
the bill would continue.
Iain Smith: Mr Brownlee has a selective
memory. I spoke against the financial resolution
and members voted against it because of the
Government‟s failure to clarify the financial
position in the stage 1 debate. The Government
was given opportunities. It could have withdrawn
the financial resolution before the vote; a member
who moves a vote can always withdraw the
financial resolution and bring it back. There was
up to six months to bring back a financial
resolution. I asked the Minister for Culture and
External Affairs several times to have a crossparty meeting at which to discuss the best way
forward and to bring back the Creative Scotland
Bill as a stand-alone bill at the end of the sixmonth period, as Pauline McNeill suggested. That
would have been in January last year.
Instead, we were told that the fastest way of
delivering creative Scotland would be to peg it on
to the Public Services Reform (Scotland) Bill,
which was due to be introduced in February last
year but was not introduced until May, only
reached stage 1 in December and, due to the
Government‟s intransigence on part 2—its refusal
to accept that it might have got part 2 wrong—
might end up being thrown out. It is important that
we recognise that historic context. Creative
Scotland is important, and the situation needs to
be resolved.
Some issues remain to be sorted out in relation
to creative Scotland, as was highlighted in the
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Education, Lifelong Learning and Culture
Committee‟s report. Some of the funding issues
are still not as clear as they might be. Some of the
questions about what is the lead body for the
creative industry remain to be answered—
although the Government has said that creative
Scotland will be responsible for leading the coordination, it is not clear what body is to be the
lead body. There are serious issues about finance,
including questions about new money. When she
appeared before the Education, Lifelong Learning
and Culture Committee, the minister said that
there would be
“access to new money in this arrangement that does not
exist within the existing organisations as it involves
enterprise resources from Scottish Enterprise, Highlands
and Islands Enterprise, local authority business gateways
and so on.”—[Official Report, Education, Lifelong Learning
and Culture Committee, 23 September 2009; c 2735.]

However, that is not new money; it is money that
is there already in those bodies. The issue about
the gateways for creative industries is not helped
by the issues that have been raised in that regard.
I acknowledge the work that Michael Russell in
particular did to try to resolve some of those
issues, but I do not think that we are there yet.
I am still concerned about some of the issues to
do with directions and guidance. Although the
Government has assured us that it does not have
the ability to give directions on issues to do with
the general functions of creative Scotland, it has
the power to give guidance on that, which gives it
a lot of power to direct what creative Scotland
does.
There are other issues of confusion. For
example, creative Scotland may provide Scottish
ministers with such other advice and information
as it considers appropriate, but it can do that only
under the directions that are given by the
Government or in a manner that the Government
may determine, which means that it can give
advice only when the Government wants it to. That
is hardly very helpful.
Many issues remain to be clarified at stage 2,
but we must, separately, consider the position with
regard to part 2. It would be a serious error to
continue with that part of the bill. It gives ministers
unprecedented powers to abolish public functions
without proper parliamentary scrutiny. There is no
question but that primary legislation receives more
scrutiny than secondary legislation—that is the
way in which the system is designed—but, more
important, as Robert Brown and others have
pointed out, primary legislation can be amended
but secondary legislation cannot; it can only be
approved or rejected. That means that Parliament
does not have the opportunity to amend the
constitution of a body, the membership of a body
or the functions that are being delegated to it
through secondary legislation.
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The Minister for Culture and External Affairs
(Fiona Hyslop): Will the member give way?
Iain Smith: I am sorry, but the Presiding Officer
is indicating that I must come to a conclusion.
Many important bodies will be subject to the
powers in part 2. Scottish Water could be
abolished by the method that is set out in the bill,
and who knows what could be done with its
functions. Perhaps they could be given to another
body, which could go on to privatise them.
VisitScotland, Historic Scotland and other
important bodies such as Scottish Enterprise,
Highlands and Islands Enterprise, the Scottish
Environment Protection Agency and Scottish
Natural Heritage could be abolished without
primary legislation coming before the Parliament.
That is wrong and it cannot be allowed to happen.
I urge members to vote for the Liberal Democrat
amendment tonight.
16:13
Maureen Watt (North East Scotland) (SNP):
Towards the end of debates, members often say
that it has been a wide-ranging and interesting
debate. Today‟s debate must be one of the most
wide-ranging there has been, given that so many
committees have been involved in scrutiny of the
Public Services Reform (Scotland) Bill.
The Rural Affairs and Environment Committee
was a secondary committee to scrutinise
provisions that fall within its remit; its focus was on
the transfer to SNH of the functions of the Deer
Commission for Scotland in section 1, and of the
functions of the Advisory Committee on Sites of
Special Scientific Interest in section 2. The
committee would like to thank all those who
provided evidence. It is fair to say that there was
broad agreement in the committee that there
would be few difficulties in those mergers
proceeding, but it is important to highlight some of
the concerns of those who gave written and oral
evidence.
ACSSSI seems to have been a classic example
of the growth of the quango sector, in that it is a
body that was set up to advise SNH, which is, in
turn, an adviser to the Government on natural
heritage matters. The Scottish Rural Property and
Business Association and the Confederation of
Forest Industries (UK) Ltd, which represents
forestry interests, expressed concerns about
ACSSSI‟s demise, but others recognised that
independent
advice
could
be
accessed
elsewhere—from universities, for example. The
committee was reassured by the Minister for
Environment that she would keep a watching brief
on the issue.
I will turn to the proposal to transfer the functions
of the Deer Commission for Scotland. In June
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2007, Mike Russell, the previous Minister for
Environment, tasked Professor Neil Kay with
examining the current structures of environment
and rural agencies. Professor Kay concluded that
“integrating DCS within SNH is likely to be an issue which
will be considered due to the logical fit between the two
bodies in terms of their competences and capabilities.”

In their evidence, the majority of key stakeholders
accepted the Government‟s objective of
simplifying the landscape, and many supported
the principle of decluttering. However, concerns
were expressed about the potential loss of the
expertise in the Deer Commission for Scotland,
especially among its board members who, it
seems, have had a more hands-on role than
appointees to some other boards. The committee
noted the importance of effective deer
management and its important contribution to the
Scottish economy in terms of jobs, tourism and
culture.
I believe that much of the concern stems from
the long-term mutual distrust between SNH and
the Deer Commission for Scotland. However, that
has lessened in recent years and, following the
evidence from SNH and the failure of the
Association of Deer Management Groups to come
up with any concrete evidence of obstruction,
together with my subsequent conversation with
Andrew Thin, the chair of SNH, I am satisfied that
SNH will do everything to ensure that the expertise
of DCS employees will be fully utilised, and that
expertise from that sector will join the SNH board
in the near future.
On the wider provisions of the bill, the Rural
Affairs and Environment Committee was
mentioned a number of times this morning in
relation to delegated powers. David Whitton, who
is not currently in the chamber—
David Whitton: Yes he is.
Maureen Watt: I beg Mr Whitton‟s pardon. He is
sitting on the wrong benches, but he is indeed
here. I apologise.
David Whitton gave the impression that the
whole of my committee had concerns. The
committee expressed those concerns by a
majority of one, rather than—as was implied—by
the whole committee doing so. Almost all the
organisations that gave evidence were content
that the Government is trying to curtail the quango
state. The conversion to that view by Tom
McCabe and others is astonishing, given that they
are past masters in allowing the quango state to
mushroom during the eight years of Labour-Lib
Dem rule.
I find it astonishing that Labour and the Lib
Dems tonight want to scupper the bill at this stage.
I ask, as others have, whether they have a death
wish for the creative sector in Scotland.
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Iain Smith: I make it clear that we are proposing
a reasoned amendment today, not to scupper the
bill but to allow it to proceed in a sensible manner
while removing the part that is of concern to what
appears to be the majority of members in the
chamber.

and things that people want to be done more
quickly, but those cannot be allowed to override or
sacrifice proper parliamentary scrutiny. I am now
in my third session as a member of Parliament
and I have seen changes to various public bodies
and the creation of others.

Maureen Watt: To take out a major section of
the bill at this stage, rather than let it proceed as it
is and amending it, seems to me to be crazy.
Many people outwith the chamber see the
unnecessary duplication and bureaucracy that
hampers effective delivery to our citizens and to
employees who are on the front line.

While my party was in Government in session 1,
it proposed the abolition of the Ancient
Monuments Board for Scotland and the Historic
Buildings Council for Scotland and the transfer of
their functions to Historic Scotland. On first
reading, that proposal did not seem controversial
but, as we took evidence, it became clear that the
time was not right for making that change. Instead,
through negotiation and amendment, a new body
was formed with the right powers and
responsibilities. In the committee‟s deliberations,
Mike Russell, who was then, like me, a humble
back bencher, said:

As Joe FitzPatrick said, given the savage cuts
that are coming down the line from Westminster,
to give appropriate powers to ministers without
undermining democracy seems to be a prudent
step that will ring with the electorate.
16:19
Karen Gillon (Clydesdale) (Lab): I draw
members‟ attention to my recorded declaration of
interests.
The debate has been long but worthwhile, and I
am sure that both the Finance Committee and the
Government will take a great deal from it to help
with their stage 2 considerations and ensure that
the bill is strengthened during that process.
Public services are at the very heart of our
communities and many people rely on them daily.
I support our public services, but I understand that
reform is healthy and will be the means by which
we can protect public services long into the future.
I record my thanks and appreciation to the staff
who deliver those services day in, day out: they do
a great job and the services would not be what
they are without our dedicated workforce.
Many of those staff will be affected by the bill,
particularly those who work in non-departmental
public bodies. One area in which the bill could do
more is negotiation of pay and conditions of staff
who are employed by NDPBs. The current
process requires that each individual NDPB
negotiate, which is time consuming and
expensive. There must be a better and more
streamlined approach. Of course, the negotiating
framework should not be included in the bill but, as
Unison suggests, the bill could set out an enabling
framework. That idea is worthy of further
consideration, so I hope that the Government will
consider it before stage 2 and lodge amendments.
As others have done, I will say something about
the order-making powers in part 2. As a former
member of the then Procedures Committee, I am
well aware of the need to work hard to maintain
the balance between the Parliament and the
Executive. There are always tensions, pressures

“the matter has shown the committee system at its best.
We have gone from a deeply flawed plan, which was
vigorously opposed by key individuals and did not stand
scrutiny by the committee, to a sensible plan that still
reduces the number of quangos, but also produces more
robust and sensible solutions. It also closely examines the
performance of a body that has not been and clearly is not
up to par. That reflects credit on all those involved”.—
[Official Report, Education, Culture and Sport Committee,
17 December 2002; c 3334.]

If the bill had been in place then, that positive
committee-led solution would not have been
achieved, because an amendment to an
affirmative order is not possible. That solution
could be achieved only through amendment of
primary legislation. In that example, Parliament
was seen to do its work.
In session 1, we were also responsible for the
creation of Scotland‟s Commissioner for Children
and Young People. That was achieved through a
committee-initiated and committee-led bill, not
through Government legislation. It would be wrong
to remove that approach and to place the power to
make changes with the SPCB. Angela Constance
said that, as a new member, she has not got to
grips with the SPCB. I have been here for 10
years and I still do not know exactly what the
SPCB does, but I know that it does it behind
closed doors and in private. That is not the right
way to make changes to important matters such
as the role of commissioners who have been
established by Parliament.
Fiona Hyslop: Does Karen Gillon agree with the
Government that changes to commissioners‟
functions should be initiated only by Parliament? If
so, Parliament has a responsibility to find a way in
which to make such changes. That can be done
by order if the change is relatively minor, as Kevin
Dunion suggested in evidence, but if the change is
major, it could and should, as Karen Gillon said,
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be done through primary legislation. Does she
agree with that position?
Karen Gillon: I do indeed, but that is not what
the bill says. If the bill said that, we would be
happy to support it. However, the bill would allow
the Government to abolish commissioners and to
change things that Parliament has set up.
The right way to do anything that relates to
commissioners is through a parliamentary
committee that is open to the public, open to
evidence and open to scrutiny. Major changes of
the sort that are potentially covered under the bill
should be made through primary legislation. If the
minister or the Government wanted to lodge
amendments at stage 2 that would limit their
functions in that area to minor matters of
administration, I would have nothing against that,
but I have great difficulty signing up to an ordermaking power that will give the Government of the
day, whatever it may be, the power to abolish an
organisation.
The SNP manifesto contained a commitment to
amalgamate SNH and SEPA. Of course, such a
proposal—which at the moment would require
primary legislation—has never come before
Parliament because it would never find support.
Under the bill, however, the proposal could be put
through in an affirmative resolution that could not
be amended and would not be subject to proper
scrutiny—
Fiona Hyslop: Will the member give way?
The Presiding Officer (Alex Fergusson): The
member has only 10 seconds left.
Karen Gillon: If there is nothing behind this
order-making power, why is the Government
zealously clinging to the proposal? If there is
nothing that the Government wants to do that it
cannot put in the bill, what is the proposal really
about? Is it not about trying to do things by the
back door, instead of through full public and
parliamentary—
The Presiding Officer: You must finish, Ms
Gillon. I am sorry to hurry everyone, but there is
simply no time available.
16:25
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I must apologise to members
whose speeches I had to miss. A very large textile
company in my constituency went into
administration today so, inevitably, I had to leave
the chamber for part of the debate.
The bill that we are scrutinising was delayed by
the Government, but it has tried to justify the
insufficient time that was given to consulting on
the bill‟s measures by saying that it had to move
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quickly to introduce them. Its position is not
consistent. If the government had consulted on the
bill—the fact is that it consulted on no part of it—
many of the concerns that have been raised today
would have been brought to its attention.
The Liberal Democrats agree with the
Government that we should secure best value for
the public purse, especially in the current difficult
economic circumstances, but the measures in part
2 are disproportionate and no justification has
been offered for why they have been included,
apart from references to the Government‟s overall
agenda to be able to move quickly to streamline
the public sector landscape. In that light, I believe
that we are justified in looking at the Government‟s
record over the past three years.
This morning, the cabinet secretary said that the
number of public bodies is to be reduced by 25 per
cent. On the face of it, that seems to be a fairly
positive move that is consistent with the thrust of
Tom McCabe‟s very good speech. However, if we
consider the details, the reality begins to emerge.
The 25 per cent, for instance, includes the
merging of the various children‟s panel advisory
committees into a national body. Such a reduction
might or might not be a good thing—I believe that
such centralisation is problematic—but it is not
equivalent to a 25 per cent reduction in the cost of
bureaucracy to Scotland‟s public purse or in
headcount.
Moreover,
the
Government‟s
financial
memorandum to the bill estimates that it will make
£3 million in savings, although we should put that
in context by remembering that the entire Scottish
budget is £30 billion. However, in our scrutiny of
the memorandum, we learned that that estimate
was based on the transfer of staff from creative
Scotland, which is within the bill‟s remit, to other
parts of the Scottish public sector that are outside
that remit. The Government might well estimate
that the bill will save £3 million, but it has said
nothing about the net saving to the public purse;
after all, it has also said that the bill will not result
in any redundancies. As a result, we do not even
know whether the £3 million is an accurate figure.
Even if it is, it is outshone by the nearly £30 million
in administrative and set-up costs for two new
bodies that the Government established in the
same period: Skills Development Scotland and the
Scottish Futures Trust.
When we consider part 2, which has caused the
most controversy and is the reason why we have
lodged our reasoned amendment, we should also
look at the Government‟s record. This bill could in
some way affect the legislation relating to the
children‟s hearings system and creative Scotland.
Earlier, the Minister for Children and Young
People said that the measures in the proposed
children‟s hearings bill, which the Government
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withdrew in order to secure wider public and civic
participation and more cross-party support, would
mean that the powers in this bill, with which
ministers could make statutory instruments that
would abolish children‟s hearings, would not be
necessary.
We have also debated the Creative Scotland
Bill. We were told by the then minister that,
although the Government did not need to use
primary legislation to create creative Scotland, it
had chosen to do so because that provided the
best route for full parliamentary scrutiny. Now we
are being told that the current bill is required for
order-making powers to abolish or transfer the
functions of creative Scotland because that does
not need full parliamentary scrutiny. There is no
consistency in the Government‟s approach.
The debate was not helped by the Minister for
Public Health and Sport accusing Ross Finnie of
misleading Parliament when he pointed out that
the order-making powers in the bill will confer
powers to introduce statutory instruments that can
abolish bodies. The minister said that the bill
confers powers to abolish the functions of bodies,
but that is not the case. Indeed, it was the minister
herself who misled Parliament because section
10(3)(b) of the bill clearly mentions
“amending the constitution of, or abolishing, a person,
body”.

Section 13 mentions that by removing “an
administrative inconvenience”, a body or office can
be created or abolished.
Fiona Hyslop: An order under section 10 can
be used only to improve the exercise of public
functions, and they would not be improved by
abolishing a body unless it no longer had a
function to perform. Members must consider the
whole context of the bill. Jeremy Purvis is overproducing and accusing the minister unfairly.
The Presiding Officer: You must close in
answering that point, Mr Purvis.
Jeremy Purvis: That is not the case, nor was it
said by any minister during any of the scrutiny of
the bill. Section 13 is even clearer about
administrative inconvenience.
The Presiding Officer: You must close please.
Jeremy
Purvis:
The
powers
are
disproportionate and should be deleted from the
bill, which is why we will press our amendment to
allow Parliament to express that view.
16:32
Gavin Brown (Lothians) (Con): Before going
into the bill in detail, I must pick up on the Labour
Party‟s narrative—as exemplified by David Whitton
and Richard Simpson—that there is a Tory party
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split. What a day to choose to use that narrative. I
do not know whether any of them have seen The
Scotsman, The Herald, The Times, The Daily
Telegraph, the Daily Mail or any newspaper at all
today, but there is only one party in this country
that is split inside and out, and top to bottom, and
it is the Labour Party.
Let us look at the general principles of the bill.
The Scottish Conservatives want to modernise
and streamline the structures of our public sector.
We want them to be simpler, and we want to
reduce duplication and cost. Such reform is critical
for us to protect front-line services as we come up
against tougher budgets. When one looks at the
overarching purpose of the bill, it is legitimate to
question whether it will achieve that purpose in
full. It will go some way towards achieving it, but
legitimate questions can be asked about the
degree to which it will really do so. Does it offer a
meaningful reform of public services, or can more
be done between now and stages 2 and 3?
The Conservative view is that the bill does not
offer as strong a change or reform as it could. If I
am correct in my reading of the situation, the
Finance Committee took the same view—that the
bill does not go far enough. It seeks to reduce the
number of quangos by eight but, as the SCVO
said, it does not do
“what it says on the tin”.—[Official Report, Finance
Committee, 29 September 2009; c 1562.]

I therefore ask whether, in closing, the minister will
propose ways of going faster and further on public
sector reform.
It has been said that the bill is not a cost-saving
bill, but why is it not a cost-saving bill? Tom
McCabe outlined a lot of the challenges that we
will face during the next four or five years. Can
something more be done to make the saving more
than a mere £3.3 million over six years?
The Chartered Institute of Public Finance and
Accountancy suggested that that saving is merely
at the margins and made the valid point that most
of the savings will happen after the costs have
been incurred. There is a fair question about
whether the savings will happen at all. I sat on the
Finance Committee as a substitute for Derek
Brownlee for one of the meetings on the bill. When
I looked through the questions, I saw that there
was a higher and a lower estimate of what the cost
savings might be, but there was also a best
estimate. In some cases, although not all, the best
estimate was simply the mid-figure between the
top and bottom figures. Is there a way in which we
can save more money in the public services
through the financial provisions?
The most contentious—or biggest—point of the
day the order-making powers in part 2. There is an
important point of principle: we need to ask
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whether the Government requires such powers
and whether it is practical or desirable to have a
more streamlined process through which
Government can react. We must consider whether
primary legislation is sometimes unwieldy and time
consuming and is not always the best use of time
for making particular changes. The Conservatives
think that there is a need and a call for such a
process, but I want to be clear and tell members
why the Conservative position has been
consistent. We have made it absolutely clear that,
if part 2 is unamended, we will not vote for its
provisions at stages 2 or 3. However, our view is
that, at stage 1, we can vote in favour of the bill
without voting for the Liberal Democrat
amendment, because if we have sufficient
safeguards and if sufficient amendments are made
in relation to schedule 3, we could support part 2.
The Liberal Democrat and Labour position
seems to be that we need to scrap part 2 in its
entirety. Some powerful speeches were made on
that, particularly by Robert Brown and Ross
Finnie. However, the Conservatives do not believe
that we need to scrap part 2 in its entirety to
achieve something workable.
John Swinney: In articulating that point of view,
does Mr Brown accept—as I have confirmed in a
letter to Mr Welsh—that the Government has
expressed its willingness to engage constructively
with the parliamentary committees to find
approaches to the part 2 powers that would
command broader support in Parliament?
Gavin Brown: I acknowledge Mr Swinney‟s
letter to the Finance Committee of, I think, 5
January, which was passed to other members.
The letter refers specifically to a potential
safeguard. We will consider the amendment that is
lodged and review it accordingly to find out
whether it will introduce safeguards that will be
sufficient to satisfy our demands.
Mr Swinney‟s letter also refers to the schedule 3
list and mentions a proposed solution on that
issue. Again, we will look at the detail of the
amendment when it is lodged to find out whether it
is workable. Derek Brownlee pointed out one
potential flaw in that solution, which is that if the
Scottish Parliamentary Corporate Body were to be
responsible for initiating legislation, that might
hamper Audit Scotland‟s independence, because
Audit Scotland is responsible for auditing the
corporate body‟s accounts. There are potential
flaws in the proposal.
16:38
Michael McMahon (Hamilton North and
Bellshill) (Lab): Maureen Watt began by pointing
out that members often say that the discussion
has been wide ranging and interesting. That
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probably applies to today‟s debate. It has been
useful in giving us the opportunity to establish
further evidence—if any was really needed—that
the SNP Administration far too often confuses
slogans with solutions. The finance secretary has
tried to convince us that he believes in public
sector reform by calling the bill the Public Services
Reform (Scotland) Bill, but simply calling it that
does not mean that it will achieve that. As many
members have pointed out, especially Tom
McCabe in a very effective speech this morning,
there is little evidence that, beyond a numerical
reduction in public bodies, there is any vision of
reform or indication of the type of improvement
that is being pursued through the bill.
We debate the bill against the background of
sharply rising public expectations of our public
services. People demand more than the basics
and they are right to do so. As Andrew Welsh said
this morning, and as the SCVO pointed out in its
briefing paper for the debate, the key to reform is
redesigning the system round the user. We must
ensure that there is scope for public bodies to
change and develop. Monolithic structures will not
do, and we cannot engineer change and
improvement through governmental edict alone.
However, I cannot agree with the view that was
expressed in the debate this morning that we need
to cut through decades of incompetence. It is
simply not the case that our public services are or
have been inherently weak or substandard.
We need change, but any changes that we
make must enhance what we have, and they
should not be an end in themselves. I am happy to
reiterate that Labour is in favour of streamlining
the number of quangos in Scotland and of
reforming the way in which services are delivered.
We endorse the intention to create social care and
social work improvement Scotland—although
“SCSWIS” sounds more like a communicable
disease than a scrutiny body—and creative
Scotland We want to certify that the changes will
be made in a manner that improves the delivery of
public services to the public. Having listened to the
concerns that Malcolm Chisholm and Mary
Scanlon raised this morning and which John Scott
mentioned this afternoon about some of the
proposals for change in part 5, it is hard to be
confident that the bill as introduced can achieve
that aim.
Regrettably,
any
good
objectives
are
outweighed by the overall approach inherent in the
bill, which indicates that the SNP is simply taking a
crude arithmetical approach that will make the bill
a lost opportunity for the reform of public services.
Previously, SNP MSPs regularly railed against
centralisation and Government dominance, yet,
judging by the content of their speeches today, it is
clear that they are now prepared to give their
Government centralising powers to take actions
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that they have long argued against. When in
opposition, the SNP never fails to criticise anyone
who dares to suggest that ministers should take
such powers, but SNP members have been
suffering from collective amnesia in the chamber
today, conveniently forgetting all the contradictory
arguments that they made previously on the
subject of the primacy of the Parliament over the
Executive. Such acquiescence is not healthy, as a
Parliament of sheep would undoubtedly lead to the
creation of a Government of wolves.
Unlike SNP members, we are not fooled by Mr
Swinney‟s warm words about his intentions to
amend the bill because, ultimately, he still insists
that the Scottish Government wants those
unacceptable powers. In the debate, the cabinet
secretary has sought to follow up the letter that he
sent to the Finance Committee and to allay fears
over those centralising powers. He says that he
will lodge amendments that will require the
proposals to be subject to an enhanced form of
super-affirmative
procedure.
Unlike
some
members, we will not be fobbed off with extra
protections. If the Government drops its powergrabbing proposals, we will not need those
safeguards.
John Swinney: Will Mr McMahon reflect on two
points that I made earlier? The first was that
Parliament would remain the decision maker in the
case of all the proposed changes; the Government
would not be in a position to effect those changes
without the agreement of Parliament.
Members: They cannot be amended.
The Presiding Officer: Order.
John Swinney: Secondly, as part of the
process that we are putting in place, the bill
follows the same structure and concept inherent in
the Local Government in Scotland Act 2003, of
which Mr McMahon was a supporter.
Michael McMahon: I disagree with the first
point that the cabinet secretary makes. It is clear
that such proposals, as he intends them, cannot
be amended by the Parliament when they are
brought before it. That is a particular problem.
I will address the cabinet secretary‟s second
point later in my speech.
Margo MacDonald (Lothians) (Ind): If a
proposal made by any future Government was so
abhorrent to Parliament, do we not have a
remedy, in that we can have a vote of no
confidence in the Government?
Dr Simpson: That is the nuclear option.
Michael McMahon: Exactly. We spoke about
nuclear options earlier this afternoon. This is a
democratic process—a debate on the general
principles of a bill. There is one aspect of part 2 of
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the bill that, as a general principle, we cannot
support. We are asking the Government to take
the provisions away, drop them from the bill as it
stands and bring back something that the
Parliament can support. That is the democratic
process, and it does not require votes of no
confidence or nuclear options—it requires the
Government to listen to the Parliament.
We are concerned that the Scottish Government
did not carry out a dedicated public consultation
on the bill. Instead, it chose to rely on previous
consultations and published reports. That was a
big mistake, as was highlighted by the concerns
that were raised by many of those who gave
evidence on the bill. It is yet another example of
the changed attitude of SNP members. We
repeatedly heard them in opposition extol the need
for proper and effective consultation, yet now that
they are in government, they do all that they can to
avoid scrutiny and ignore sound opinion against
their proposals from bodies such as the Law
Society of Scotland. They are the epitome of the
poacher turned gamekeeper.
As with far too many of the Government‟s bills,
there are also concerns over the financial
memorandum. The financial memorandum states
that net savings from the bill as a whole over the
period 2008 to 2014 will equate to more than £3
million. However, the Finance Committee has
pointed out that the largest element of the savings
involved in the bill will come from the reduction in
the number of staff at creative Scotland and
restructuring or streamlining in relation to social
care and social work improvement Scotland. As
the intention is for the staff to be redeployed within
the Scottish Government, it is questionable
whether those measures will result in a saving to
the public purse.
As I said, Labour‟s biggest concern relates to
sections 10 and 13, which will allow ministers to
make provisions to improve the exercise of the
public functions, including modifying, conferring,
abolishing, transferring or delegating any function.
As has been pointed out, contrary to what Shona
Robison claimed earlier, section 13 allows
ministers to make provision to reduce or remove
burdens, including the abolition of a public body.
That cannot be acceptable in principle.
According to a range of evidence that the
Finance Committee heard, the proposed ordermaking powers are unprecedented. Professor
Page of the University of Dundee stated that
“primary legislation should be about important matters of
principle, and subordinate legislation should be about
picking up the detail. The concern about part 2 of the bill is
that it ignores that dividing line”.—[Official Report, Finance
Committee, 15 September 2009; c1492.]

Let us be in no doubt—with those powers, the
Government could abolish or merge bodies at will.
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John Swinney argues that there is a precedent
in section 57 of the Local Government in Scotland
Act 2003. However, as the Finance Committee
noted, that act was not mentioned as a precedent
for the power in section 10 either in the
accompanying documents or in the evidence that
was given by the bill team.
John Swinney: I think that I clarified the point in
correspondence with the Finance Committee. The
Government cited the 2003 act as an example
because, in the evidence that was given to the
committees, there was commentary about the lack
of a precedent. The Government subsequently
provided information on a precedent. I would have
thought that that would be viewed as being helpful
to the parliamentary committees in their scrutiny of
the bill.
Michael McMahon: But it was not cited in the
first place. There are also key differences between
the powers in the 2003 act and the wide-ranging
and extensive powers that are listed in sections 10
and 13.
Robert Brown earlier talked about Henry IV
powers—sorry, Henry VIII powers.
Andy Kerr (East Kilbride) (Lab): Once more
unto the breach!
Michael McMahon: It could have been Henry
VIII or Bonnie Prince Charlie—it does not really
matter. The principle is the same. When Henry VIII
powers were discussed in the House of
Commons, Jack Straw stated:
“„Parliament has long—and rightly—been hostile to the
principle of Henry VIII powers‟”.—[Official Report, House of
Commons, 8 Dec 2009; Vol 502, c 272W.]

The Scottish Parliament should make it clear
today that it shares Westminster‟s hostility.
It is considered a truism by some that the
Government that governs best governs least.
Unfortunately, the bill indicates that the Scottish
Government seems bent on proving that the
Government that governs least governs worst. We
have no intention of allowing the Government to
govern badly, so we will support the Liberal
Democrat amendment. We will not support bad
legislation, and we want to make it clear that the
bill needs much reworking to make it acceptable.
16:49
The Minister for Culture and External Affairs
(Fiona Hyslop): I thank colleagues for their
comments on the general principles of the bill as
well as for raising specific issues both here and in
the numerous committees that scrutinised the bill.
Whatever the controversy that surrounds part 2,
the debate has demonstrated the strength of
feeling among members of the need for reform of
our public services. That is what we must focus
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on. We should focus on improvements to public
service delivery, not protection of the institutions
that provide those services.
The question must be asked why so little
progress has been made on public sector reform
in previous years under devolution. The default
position has too often been to address issues by
establishing new bodies, which have frequently
duplicated the functions of existing bodies. All
parties in the Parliament have been guilty of
calling for such bodies. Once established, bodies
tend to expand and all too frequently end up
suffering from a form of institutional inertia. The
view is that they have always been there, so they
should always stay there. We now need to find
ways of cutting through that institutional
undergrowth and genuinely simplifying and
streamlining the delivery of public services,
because that matters to the people of Scotland.
That aim lies and has always lain behind the
order-making powers in part 2, to which I will
return.
First, I will focus on the important issue of
creative Scotland. I am pleased to say that the
committees‟ reports broadly supported part 3,
which is on creative Scotland. We are addressing
the few concerns that the committees expressed—
I refer members to the Government‟s response on
those issues. In the debate, several members
have agreed with the committees that avoiding
further delays and uncertainty about creative
Scotland‟s establishment is vital. Members must
reflect on that serious point at decision time.
When I met Councillor Harry McGuigan of
COSLA yesterday, we discussed our mutual clear
understanding of the tremendous potential of a
new relationship between the three partners—
local government, creative Scotland and the
Scottish Government. If Parliament agrees that the
new body should come into being, it will inherit a
good base on which to build effective working
practices with a variety of partners. We recognise
the importance of ensuring that the relationship
between the partners is as strong and transparent
as possible, to engage with sectors and
stakeholders and to nurture art and creativity in
communities throughout Scotland.
As a single national body, creative Scotland will
be more streamlined and more effective in
delivering its new, wider remit, which the bill sets
out clearly. Pauline McNeill is right to identify
issues with structures and costs. Creative
Scotland will release resources by removing
duplication in back-office functions such as human
resources, finance and facilities management,
which will allow resources to be put towards
supporting artists.
Creative Scotland has been identified as a
dynamic and innovative development body that
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will provide the leadership for arts and culture in
Scotland that Ted Brocklebank and Pauline
McNeill talked about.
Pauline McNeill: Will the minister address my
point that a new skill set might be required to deal
with the new functions in relation to the creative
industries? Will the scope for dealing with those
functions exist? Will she direct creative Scotland to
ensure that those skills are in place?
Fiona Hyslop: There is obviously tension about
any direction. I warmly thank Ewan Brown and
Creative Scotland 2009 for providing the
foundations to ensure that the new body is more
than the sum of its parts and has a new synergy
and skill set to do exactly what Pauline McNeill
describes. That organisation is ensuring that we
have a body that is fit for purpose in the 21st
century to meet the changing arts and cultural
demands of the 21st century.
Ted Brocklebank sought reassurance about the
Government‟s role. The role of Governments is to
create the conditions for success and not to
influence the direction or content of that success.
Creative Scotland will be more flexible and will be
able to respond and adapt to the cultural practice
of the 21st century. That is a skill-set requirement,
to which Pauline McNeill has referred.
Creative Scotland will help artists and creative
practitioners of all kinds to make the most of our
contemporary arts and culture and our vibrant
traditional inheritance. It is important that we
establish the body as soon as possible with a
statutory basis and with democratic endorsement,
to give the community involved the support that it
deserves. Even in the heated debate that we have
had about part 2, we should not forget how
important the bill is.
I return to part 2. I agree with Derek Brownlee
that we all need to reflect on the points that have
been made today and to give Parliament the
opportunity at stage 2 to consider exactly what
changes need to be made as a result.
Robert Brown: I reiterate my comment about
the point at which things are done by primary
legislation and the point at which things are done
by subordinate legislation. On what principle is the
Government operating?
Fiona Hyslop: I will develop that issue and
address exactly the point that Robert Brown made
in his speech.
Let us be clear: the powers in part 2, which are
subject to appropriate safeguards, have a crucial
part to play in driving forward the public services
reform agenda on which we all agree. I hope that
the powers will command members‟ support. If we
do not use such powers, we will fall back to the
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previous inertia under devolution, in which no
action was taken.
I will set out exactly what the powers and
safeguards are, because they are the key to
today‟s debate. The power in section 10 allows
ministers to make proposals to remove the
exercise of public functions—a point that Ross
Finnie made—having regard to efficiency,
effectiveness and economy. The section does
not—this point is absolutely central—provide a
free-standing power to modify, transfer or abolish
public functions at large, still less to abolish public
bodies themselves.
Similarly, the power in section 13 allows
ministers only to remove or reduce burdens
resulting from any legislation. Robert Brown asked
the central question: what are the principles that
will determine whether such matters should be
done by order or by primary legislation?
Iain Smith rose—
Ross Finnie rose—
Fiona Hyslop: I want to develop this point, as it
is very important.
The powers are also subject to stringent
statutory and procedural safeguards. In any such
order, the effect of the provision must be
proportionate to the policy objective and must not
remove any necessary protection in existing
legislation. Any new or modified functions must be
broadly consistent with the original objects or
purposes of the body in question. That means that
Scottish Water could not be dealt with by such an
order in the way that Iain Smith suggested nor
could SEPA and SNH be dealt with by such an
order in the way that others suggested—
The Presiding Officer: Order. One moment,
minister. If members wish to have conversations,
they should have them outwith this chamber. The
only person who should be speaking is the
minister.
Fiona Hyslop: As I have said, anything outwith
those safeguards would need to be dealt with in
primary legislation. In my view, that sets out the
principle that Robert Brown called for in his
question.
Karen Gillon rose—
Fiona Hyslop: I am coming on to the points that
Karen Gillon made, if she will let me address
them.
As was pointed out in John Swinney‟s letter,
which Karen Gillon should have read, any
proposed change to any of the bodies, such as the
commissioners, that have been established by the
Parliament would need to be initiated by the
Parliament and requested by the corporate body,
with the consent of the Parliament. Whether such


1611

22617

7 JANUARY 2010

changes should be developed by order, with
content initiated by a committee, is a reasonable
question, but anything that the Parliament itself
wants to initiate without using an order could
clearly be done using primary legislation.
However, I remind everyone about the time that
it takes to introduce primary legislation—this point
was highlighted by Patrick Harvie—which is where
the order-making power will make a difference.
Following consideration by many members, I was
requested to fast-track the joint inspection
provisions for child protection because of the
importance of having such measures on the
stocks. It took six months for the proposed
Government legislation to be introduced using
Government time and with co-operation from
Opposition parties—never mind how long it would
take to fight to introduce a committee bill that
would need committee time. That is the sort of
difference that the powers in the bill could make. I
hope that that addresses Karen Gillon‟s point.
Karen Gillon: If Scottish Water, SEPA and SNH
cannot be affected by such an order, why are they
included on the list in schedule 3?
Fiona Hyslop: The point is that the powers
under part 2 will allow us to deal with minor issues
that can make a difference. They will ensure that
minor changes that are required can be made. A
number of bodies have recognised that such a
power would indeed be very useful.
Ross Finnie: Will the minister give way?
Fiona Hyslop: Sorry, but I need to move on, as
I am very tight for time.
It is also worth pointing out that a number of
public bodies, parliamentary commissioners and
ombudsmen have recognised that the ordermaking powers, with appropriate safeguards,
could provide a useful mechanism for making
sensible changes to their duties, functions and
jurisdictions. I refer to Kevin Dunion‟s evidence to
the Finance Committee; indeed, I note that the
Scottish Public Services Ombudsman pointed out:
“Although we can look to Parliament to safeguard the
independence of the offices, we need to have a good look
at how we bring about change if we do not have powers
such as order-making powers on the agenda.”—[Official
Report, Finance Committee, 29 September 2009; c 1568.]

We will be able to do that only if we have the
opportunity to consider the bill further at stage 2.
Clearly, it is right that any order-making powers
should be narrowly focused and accompanied by
safeguards. We have proposed additional
safeguards, as set out in John Swinney‟s letter to
the convener of the Finance Committee. We have
also made it clear that we are fully prepared to
consider any further proposals for amendments to
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the scope of the accompanying safeguards at
stage 2.
The order-making powers will provide the scope
and flexibility for the Parliament to make further
adjustments where necessary. What we are
proposing is a parliamentary process, not some
form of ministerial diktat. The Parliament‟s
committees have shown themselves to be
perfectly willing to reject orders made by ministers,
such as the Justice of the Peace Courts
(Sheriffdom of South Strathclyde, Dumfries and
Galloway) Order 2009. There is nothing
unconstitutional or improper in what is proposed in
the bill. Such scrutiny will be available; the issue is
about the pace of change.
Jeremy Purvis: Will the minister give way?
Fiona Hyslop: I am in my closing minute.
I have already referred to the inertia that we
have seen in the past 10 years. As Tom McCabe
said, we need to address how we can improve the
pace of change. Let us not be in a position where
Parliament repeatedly calls for public services
reforms, complains about having too many
quangos and then moves to restrict and limit the
Government‟s ability to deliver those changes.
Yes, there must be democratic accountability and
public scrutiny, but the Government has
responded positively and constructively to address
that. We would like to have the opportunity to
move our amendments at stage 2.
I urge Parliament to agree to the general
principles of the Public Services Reform
(Scotland) Bill.
The Presiding Officer: Before we move to the
next item of business, there are two things that I
wish to say. There are at least four members in
the chamber who took part in the debate but who
were absent for virtually all the winding-up
speeches, and many others came in very late.
That is not only against the code of conduct, but a
discourtesy to Parliament. I beseech all members
to try to obey that part of the code of conduct in
future.
In relation to the point of order that Nicol
Stephen made yesterday, following the points that
Iain Smith made, I received a letter from the
Minister for Parliamentary Business just before I
came into the chair, which states that the
arrangements that were agreed with business
managers did not go to plan, for which
“I wish to apologise on behalf of the Scottish Government
and assure you that no discourtesy to the Parliament was
intended.”

That is an apology. I accept it and consider the
matter to be closed.
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Public Services Reform
(Scotland) Bill:
Financial Resolution
17:00
The Presiding Officer (Alex Fergusson): The
next item of business is consideration of motion
S3M-5150, in the name of John Swinney, on the
financial resolution to the Public Services Reform
(Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Public Services
Reform (Scotland) Bill, agrees to any increase in
expenditure of a kind referred to in paragraph 3(b)(ii) or (iii)
of Rule 9.12 of the Parliament‟s Standing Orders arising in
consequence of the Act.—[Fiona Hyslop.]
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Decision Time
17:01
The Presiding Officer (Alex Fergusson):
There are three questions to be put as a result of
today‟s business. The first is, that amendment
S3M-5429.1, in the name of Jeremy Purvis, which
seeks to amend motion S3M-5429, in the name of
John Swinney, on the Public Services Reform
(Scotland) Bill, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‟Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
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Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)
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The Presiding Officer: The result of the division
is: For 58, Against 62, Abstentions 0.
Amendment disagreed to.
The Presiding Officer: The next question is,
that motion S3M-5429, in the name of John
Swinney, on the Public Services Reform
(Scotland) Bill, be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
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Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peattie, Cathy (Falkirk East) (Lab)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)
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That the Parliament agrees to the general principles of
the Public Services Reform (Scotland) Bill.

The Presiding Officer: The third question is,
that motion S3M-5150, in the name of John
Swinney, on the financial resolution to the Public
Services Reform (Scotland) Bill, be agreed to.
Motion agreed to,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Public Services
Reform (Scotland) Bill, agrees to any increase in
expenditure of a kind referred to in paragraph 3(b)(ii) or (iii)
of Rule 9.12 of the Parliament‟s Standing Orders arising in
consequence of the Act.

AGAINST
Brown, Robert (Glasgow) (LD)
Finnie, Ross (West of Scotland) (LD)
Hume, Jim (South of Scotland) (LD)
MacDonald, Margo (Lothians) (Ind)
McArthur, Liam (Orkney) (LD)
McInnes, Alison (North East Scotland) (LD)
O‟Donnell, Hugh (Central Scotland) (LD)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)

The Presiding Officer: The result of the division
is: For 104, Against 16, Abstentions 0.
Motion agreed to,
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19 January 2010

PUBLIC SERVICES REFORM (SCOTLAND) BILL
I wrote to you on 5 January in advance of the Stage 1 debate on the Public Services Reform
(Scotland) Bill to give you an indication of the amendments which I proposed to bring forward
in relation to the Order-making powers in Part 2 of the Bill. I also promised to let you have a
full response to the Committee's Stage 1 Report in good time before Stage 2 consideration
gets underway on 26 January, and this is attached.
Let me say once again that I am grateful not only to your Committee but to the other
Committees which reported to you for their very thorough and helpful Reports, which have
helped us considerably in developing amendments to improve the Bill at Stage 2.
As I indicated in my letter of 5 January, I intend to bring forward a package of amendments
at Stage 2 which are designed to enhance both the statutory and procedural safeguards to
which the Order-making powers in Part 2 of the Bill are subject, and also to address a
number of specific concerns about the position of particular bodies. Full details of our
proposals are set out in the attached response.
Your Report rightly highlighted the need to safeguard the independence of parliamentary
commissioners and ombudsmen and, as I indicated in my letter of 5 January, we will
accordingly bring forward amendments to provide that in relation to these bodies Scottish
Ministers could embark on a statutory consultation process only if requested to do so by the
Scottish Parliamentary Corporate Body (SPCB); and that following consultation a draft Order
could be laid before Parliament only with the consent of the SPCB.
I have also reached the view that Audit Scotland and the Scottish Commission for Public
Audit should be removed from schedule 3 altogether, since Audit Scotland may be required
to audit both Government and the SPCB itself and the SCPA's role is to scrutinise Audit
Scotland's budget. In addition, it does not on reflection seem appropriate for one
parliamentary body - SCPA - to be subject in any way to the jurisdiction of another - the
SPCB.
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I believe that the amendments which we propose to bring forward, taken together, fully
address the issues which have been raised by your own Committee, the Subordinate
Legislation Committee and the various subject Committees which took evidence on the Bill.
I am copying this letter to the Presiding Officer, to the Conveners of the other Committees
which took evidence on the Bill and to Angela Constance in her capacity as Convener of the
Scottish Commission for Public Audit. I look forward to assisting the Committee in whatever
way I can during its Stage 2 consideration of the Bill.

y G1 '
,

'--

jl:...-JOHN SWINNEY
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FINANCE COMMITTEE STAGE 1 REPORT ON THE PUBLIC SERVICES
REFORM (SCOTLAND) BILL: SCOTTISH GOVERNMENT RESPONSE
The Scottish Government’s response to the Finance Committee’s Stage 1 Report on
the Public Services Reform (Scotland) Bill (8th Report, 2009 (Session 3) is set out
below. The Finance Committee’s recommendations or comments are highlighted in
bold, together with the relevant paragraph number, and are followed by the Scottish
Government’s response.
The wider simplification programme and the ambition of the Bill
The Committee notes the comments received on the ambition of the Bill and on
whether the Bill does “reform public services.” While the Committee welcomes
the Scottish Government’s commitment to speed up the pace of public service
reform, the Committee shares the view of some witnesses that the Bill does not go
far enough (paragraph 21).
While the Public Services Reform Bill is only one strand of the Government’s public
services reform agenda, it sets out an important and wide-ranging package of
proposals. These include a significant reduction in the number of public bodies, thus
contributing to the Government’s target to simplify and streamline the public bodies
landscape; new powers to improve the exercise of public functions and to remove or
reduce burdens in existing legislation; a new national body for arts and culture; and
new scrutiny and improvement bodies for healthcare and social care and social work
as well as new statutory duties to ensure that scrutiny is risk based, proportionate and
focused on users. Taken together, this constitutes a substantial and ambitious package
of proposals aimed at simplifying and improving the delivery of public services across
Scotland.
The number of national, devolved public bodies in Scotland has already been reduced
from 199 to 161 and if the proposals in the Public Services Reform (Scotland) Bill
and the forthcoming Children’s Hearings Bill are approved by Parliament, will reduce
further to around 120 by April 2011, thus delivering in full the First Minister’s
commitment to a 25% reduction in the number of public bodies in this Parliament.
The wider simplification programme will deliver estimated savings of around £127m
over the period 2008 – 2013 and recurring savings of some £40m per annum
thereafter including the proposals in the Public Services Reform Bill.
Part 1 – Simplification of Public Bodies
The Committee notes the comments from the secondary committees on certain
specific changes in Part 1 of the Bill and asks the Cabinet Secretary to respond
(paragraph 29).
The RAE Committee proposed that the Government should lay before Parliament a
progress report detailing how the Deer Commission for Scotland has been integrated
into Scottish Natural Heritage (SNH) and evaluating the success of the process. The
Government accepts the Committee’s recommendation and will produce and publish
such a report in due course.
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While supporting the transfer of functions from the Advisory Committee on Sites of
Special Scientific Interest (ACSSSI) to SNH, the RAE Committee also proposed a
small technical amendment to section 2(3)(a) of the Bill to enable existing committees
within SNH to take on ACSSSI’s functions. The Government accepts this
recommendation and will bring forward appropriate amendments at Stage 2 to enable
SNH to establish a committee on SSSIs. This will enable SNH’s Board structure and
SSSI notification procedure to operate effectively in order to undertake the functions
transferred from ACSSSI.
The ELLC Committee was broadly content with the proposal to abolish the Historic
Environment Advisory Council for Scotland (HEACS) but recommended that the
Government should continue to work closely with Historic Scotland, former members
of HEACS and the wider historic environment sector to ensure that these concerns are
appropriately considered.
The Government is also happy to accept this
recommendation and will work closely with both Historic Scotland and the wider
sector to ensure that external expertise is sought and obtained and that public and
stakeholder groups are regularly consulted.
Part 2 – Order-making powers
Precedent – section 13
The Committee therefore asks the Cabinet Secretary to set out his reasons for
deciding not to follow the provisions in the UK Act, and to clarify whether
Ministers’ powers under the 1994 Act have been used before (paragraph 46).
The Order-making power in section 13 to remove or reduce any burden in existing
legislation is modelled on powers which were first introduced by the Deregulation and
Contracting Out Act 1994 and then developed in the Legislative and Regulatory
Reform Act 2006, and the Government’s intention is that it should be accompanied by
equivalent safeguards. With that in mind, we accept the recommendations which
were made by the Subordinate Legislation Committee in its Stage 1 report and will
accordingly bring forward amendments to make any proposals for a draft Order under
either sections 10 or 13 of the Bill subject to an enhanced form of ‘super-affirmative’
procedure. Details of this procedure are set out in response to the Committee’s
comments at paragraphs 48 and 53 below.
52 Orders were made by UK Ministers under section 1 of the Deregulation and
Contracting Out Act 1994; 35 have been made under the Regulatory Reform Act 2001
and 10 under the Legislative and Regulatory Reform Act 2006.
Safeguards applied by the Bill
The Committee welcomes the Cabinet Secretary’s commitment that he is willing
to look at the issue again of preconditions on both powers [sections 10 and 13],
and requests that proposals are brought forward to address the concerns raised
by the SLC and others (paragraph 48).
The Committee welcomes the Cabinet Secretary’s commitment to consider the
balance between the scope of the powers and the accompanying safeguards and
his comments that the SLC “has made some constructive suggestions for
additional procedural safeguards. The Committee also notes the relevant
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provisions in clauses 12 to 18 of the UK Act and recommends that the Cabinet
Secretary considers both when bringing back proposals to ensure the role of
Parliament is fully protected in relation to these powers (paragraph 53).
The Government has given careful thought to the Reports and recommendations from
the Finance and other Committees which took evidence in the Bill and, as a result,
proposes to bring forward amendments at Stage 2 to strengthen both the procedural
safeguards and the statutory preconditions to which the Order-making powers in Part
2 of the Bill are subject.
As the Subordinate Legislation Committee recommended, the Government will bring
forward amendments which require proposals for an Order under sections 10 or 13 to
be subject to an enhanced form of ‘super-affirmative’ procedure. The Government
will therefore bring forward amendments which require a proposed draft Order to be
laid before Parliament together with an explanatory document for a period of 60 days
to permit public consultation and scrutiny by the relevant parliamentary Committees,
if they so wish, on the terms of the proposed Order before a final version is laid before
Parliament, which would be accompanied by a further explanatory document giving
details of the comments received and any changes made, and which would be subject
to affirmative resolution procedure.
In response to concerns expressed in evidence to the various Committees, the
Government proposes to bring forward amendments making it expressly clear that an
Order under section 10 could not interfere – amongst other things - with the
independence of judicial bodies or judicial decision-taking; the constitution of the
Scottish Courts Service; or existing duties to protect and preserve the cultural
heritage.
Finally, in response to points raised during the Stage 1 debate on 7 January, we will
bring forward amendments which make it expressly clear that an Order under section
10 or 13(1) cannot be used to abolish bodies unless they have no functions left to
exercise – in other words, if all of a body’s functions have been transferred elsewhere
or abolished.
Schedule 3
The Committee welcomes the Cabinet Secretary’s commitment to look at the list
of bodies in schedule 3 again, and recommends that he brings forward proposals
to address the concerns expressed in evidence to the Committee prior to formal
Stage 2 consideration (paragraph 68).
The Finance Committee noted that a number of parliamentary commissioners and
ombudsmen had expressed concern about their inclusion in Schedule 3, on the basis
that they were accountable to Parliament rather than Ministers. On the other hand,
several of the commissioners also acknowledged that provided there were appropriate
safeguards to reflect the independence of Parliamentary bodies from Ministers, the
Order-making power could provide a useful means of making sensible changes to
their functions and jurisdiction without the need for primary legislation.
The Government believes that the best way forward would be to retain the six
parliamentary commissioners and ombudsmen in Schedule 3 but bring forward
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amendments at Stage 2 to provide that in relation to these bodies the power to initiate
proposals for an Order under Part 2 of the Bill should rest with the Scottish
Parliamentary Corporate Body (SCPB) rather than Ministers. To give effect to this,
we therefore propose to provide that Scottish Ministers could embark on a statutory
consultation process only if requested to do so by the SPCB; and that following
consultation a draft Order could only be laid before Parliament with the consent of the
SPCB.
On further reflection, the Government has also reached the view that Audit Scotland
and the Scottish Commission for Public Audit (SCPA) should be removed from
schedule 3 altogether, since Audit Scotland may be required to audit both
Government and the SPCB itself and the SCPA’s role is to scrutinise the budget of
Audit Scotland. In addition, it does not seem appropriate for one parliamentary body
– the SCPA – to be subject in any way to the jurisdiction of another – the SPCB.
Appropriate amendments will be tabled for the Finance Committee’s consideration at
Stage 2.
The Committee notes the strength of evidence received on the issue of
consultation and, while noting the work done by the Crerar Review and others,
considers that many of the concerns expressed in evidence could have been
addressed if full pre-legislative consultation on the provisions in the Bill had
been undertaken (paragraph 71).
The Order-making powers in Part 2 of the Bill provide an alternative parliamentary
procedure which allows Ministers to bring forward proposals only after a full
statutory consultation process has been carried out and the results of that consultation
must be reported to Parliament in an explanatory document when the draft Order is
laid. The powers in sections 10 and 13 also build, to a significant extent, on
precedents in existing legislation.
In relation to the proposals for scrutiny reform and the establishment of two new
healthcare and social care and social work improvement bodies, as the Committee
acknowledges there was extensive stakeholder consultation during the Crerar review
itself and during the subsequent work by the Government’s 5 post-Crerar Action
Groups, who worked with key stakeholders to make recommendations for practical
improvement.
The Committee supports this proposal from the SLC [that an Order to amend
the list of bodies in schedule 3 should be subject to affirmative resolution
procedure] and asks that the Cabinet Secretary considers the bringing forward
appropriate amendments at Stage 2 (paragraph 72).
In the light of this clear recommendation from both the SLC and the Finance
Committee the Government will bring forward an amendment providing that an Order
under section 11(2)(a) of the Bill adding a new entry to the list of bodies in Schedule
3 should be subject to affirmative rather than negative resolution procedure.
As recommended by the Subordinate Legislation Committee, the Government will
also bring forward amendments to make it expressly clear that the power in section 11
could not be used to add local government bodies to schedule 3, which means that
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they could not at some future date be brought within the scope of the Order-making
powers in Part 2 of the Bill (although a section 10 Order could still transfer or
delegate functions to them from another body).
Section 13 – the desirability and necessity of the power
The Committee, although again noting the work of the Crerar review and others,
is concerned about the lack of public consultation by the Scottish Government
(paragraph 83).
The Committee notes the views expressed regarding whether the power in
section 13 is desirable or necessary, and that the equivalent power at
Westminster was extremely controversial when going through Parliament and
has rarely been used. In this regard, the Committee refers the Cabinet Secretary
to its comments above on the use of the UK Legislative and Regulatory Reform
Act 2006 (paragraph 85).
The Order-making powers in sections 10 and 13 are intended for quite different
purposes. The Order-making power in section 10 enables Ministers to bring forward
proposals to improve the exercise of public functions. The power in section 13 is
focussed on removing and reducing regulatory burdens and extending the principles
of Better Regulation across government as a whole. The Government’s commitment
to Better Regulation is an important part of the Economic Strategy and underpins our
Purpose of sustainable economic growth. We accordingly welcome the evidence
which was submitted to the Finance Committee which suggested amending the Bill to
promote better regulation. We will accordingly bring forward amendments at Stage 2
to make it clear that the power can be used to remove obstacles to best regulatory
practice thereby promoting regulatory activities that are transparent, accountable,
proportionate and consistent; and targeted only at cases in which action is needed.
The Government notes that the powers contained in the UK Legislative and
Regulatory Reform Act 2006 have been used on a number of occasions and have
proved uncontroversial in practice.
Conclusions on Part 2
As noted in the introductory paragraphs of this section of the report, this Part of
the Bill proved to be by far the most contentious in evidence to the Committee.
The Committee recognises the very serious concerns expressed in evidence
regarding the safeguards applied by the Bill (particularly on procedure), the
bodies that the powers could be applied to and whether the power in section 10
in particular could potentially alter the balance of power between the
Government and the Parliament (paragraph 86);
However the Committee is supportive of the Cabinet Secretary’s intention to
speed up the pace of public service reform and recognises that a parliamentary
mechanism is needed to ensure that small-scale changes like those set out in Part
1 of the Bill can be enacted without the need for primary legislation (paragraph
87);
Accordingly, as this could result in some relatively major changes to a crucial
Part of the Bill, the Committee recommends that the Cabinet Secretary bring
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forward proposals prior to formal Stage 2 consideration to address the concerns
expressed in this report. Some Members of the Committee are not able to
support the provisions in relation to Part 2 as they currently stand. By division,
the Committee disagreed to a proposal to recommend the removal of Part 2 from
the Bill altogether (paragraph 88).
In the Government’s view, the process of streamlining the public bodies landscape
and improving the quality of public services should be regarded as continuous, and it
is therefore essential that the Government and Parliament should have the flexibility
to make further changes quickly as and when opportunities arise. The Order-making
powers in Part 2 of the Bill provide an alternative Parliamentary procedure which will
make it possible to do so, subject to full public consultation, parliamentary scrutiny
and parliamentary approval.
We fully accept that a balance needs to be struck which ensures that the Order-making
powers are narrowly focussed and accompanied by stringent statutory and procedural
safeguards. It is important to remember that the powers in sections 10 and 13 of the
Bill allow Ministers to bring forward proposals for the purposes of improving the
exercise of public functions and for removing or reducing burdens – nothing else.
Any proposals must be proportionate to the policy objective; they cannot remove any
necessary protection in existing legislation; and any new or modified functions must
be consistent with the general objects or purpose of the body in question.
However we accept that concerns have been raised about the scope and coverage of
the powers during Stage 1 consideration of the Bill. In response to these concerns and
the recommendations made by the Finance Committee, the SLC, ELLC, H & S and
RAE Committees, we will bring forward a package of amendments at Stage 2 which
are designed to enhance both the statutory and procedural safeguards to which both of
the Order-making powers are subject, and also to address a number of specific
concerns about the position of parliamentary and judicial bodies, the Scottish Courts
Service and the protection of the cultural heritage.
The Government believes that these amendments fully address the issues which have
been raised by the various Committees which took evidence on the Bill, and that
subject to these additional safeguards the Order-making powers in Part 2 of the Bill
will provide an effective and appropriate parliamentary procedure for bringing
forward further proposals in due course to take forward the process of simplifying the
public bodies landscape and improving the quality, efficiency and cost-effectiveness
of public services in Scotland.
Part 3 – Creative Scotland
The Committee notes the conclusions and recommendations from the ELLC
Committee and asks the Cabinet Secretary to respond (paragraph 102).
Creative Scotland and the Creative Industries
The Government is pleased that the ELLC Committee welcomed (at paragraph 91) the
increased clarity in the roles and responsibilities of the public sector organisations
involved in providing support to those involved in creative industries and recognised
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that success will come from effective coordination and partnership working. That
was one of the principles behind Scotland’s Creative Industries Partnership which
brought together the key public sector organisations: the Enterprise Agencies, Skills
Development Scotland, the Scottish Funding Council, Creative Scotland and COSLA
(representing Scottish local government). Those organisations signed up to a series of
recommendations and actions to ensure we all have a better understanding of the
sector and its needs and to be able to offer better coordinated response and support.
The Partnership is already making progress in building effective working
relationships and we welcome the commitment of all the organisations to delivering
the actions. We have seen the first meetings of the Coordination Group and the
reference groups looking at film and music. These structures, designed to support
coordination and partnership, will deliver benefits for the sector.
The Partnership recognised, of course, that there needs to be a degree of monitoring
built in to the process. The Minister for Culture and External Affairs and COSLA’s
spokesperson for Community Well-Being and Safety will receive progress reports
every 6 months. This will allow them to satisfy themselves that the Partnership is
producing tangible benefits for creative practitioners and that the interaction between
the partner organisations and other bodies is working well in delivering support for
the sector. The Minister and Councillor will also meet representatives of the
references groups to hear their perspective on progress. Finally, there is a planned
review of the arrangements in 2011. In addition, supporting creative industries is now
clearly part of these organisations’ remit and the usual accountability arrangements
will apply.
The Government hopes that the Committee is reassured that this approach combining
commitment, encouragement, monitoring and accountability represents the building
blocks of future successful joint working.
Creative Scotland and Local Government
The ELLC Committee’s Stage 1 report also highlighted (at paragraph 97) the need for
further clarification of the likely future relationship between Creative Scotland and
local government. The Minister for Culture and External Affairs is aware that this has
been a concern of a number of stakeholders in the arts and culture sectors, and the
issue was raised at the round-table discussion which followed the scrutiny session of
the ELLC Committee on 9 September 2009.
The Government believes that it is crucially important for the successful delivery of
the Government’s vision for the arts culture and creativity that creative Scotland work
closely with all local authorities in Scotland. While there are already productive links
between the Scottish Arts Council, Scottish Screen and local authorities across
Scotland, the establishment of a single national body for Scotland’s arts and culture
will bring the opportunity to build a fresh, stronger relationship, appropriate to
modern needs.
The Minister for Culture and External Affairs met Councillor Harry McGuigan on 6
January 2010 to discuss the details of the work to underpin this, including work
towards a proposed agreement setting out the foundations of the future relationship
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between Creative Scotland and local government. A clear, mutual understanding was
agreed of the tremendous potential of a new relationship between local government,
Creative Scotland and the Scottish Government. The Government is keen that
Creative Scotland should inherit a sound base on which to build effective working
practices with key partners including local government. In the coming months local
government, Creative Scotland 2009 Ltd and the Scottish Government propose to
come together and focus on the shape of their future strategic engagement and
working arrangements. That discussion is scheduled for 15 March in Glasgow. The
outcome of those discussions will be shared with the arts and culture sector and
comments invited at the next ‘dialogue’ event in the Spring.
Creative Scotland’s transition costs
As the ELLC Committee’s Stage 1 report noted (at paragraphs 200 and 201), a
number of the estimated transition costs set out in the Financial Memorandum to the
Bill will become clearer, or be revised, as work proceeds towards setting up the new
body, particularly in relation to staff costs. The business model for Creative Scotland,
which was sent to you on 21 October 2009 by the then Minister for Culture, External
Affairs and the Constitution, Mr Mike Russell, indicates a proposed reduction of fulltime equivalent staff numbers of 35, while the Financial Memorandum to the Bill
gives an estimated reduction of 30. As you will appreciate, the necessary discussions
with staff and trade unions on the implementation of the business model are ongoing.
The Government will keep Parliament informed on a regular basis, as new
information becomes available both on staffing matters and on all transition costs
included in Table 12 of the Financial Memorandum.
The Government is happy to reiterate the assurance given by the then Minister for
Culture, External Affairs and the Constitution during the ELLC Committee’s Stage 1
consideration that the maximum estimated total transition costs will not be exceeded.
Part 4 – Social care and social work: scrutiny and improvement and Part 5 –
Health care: scrutiny and improvement
The creation of two new scrutiny bodies
The Committee appreciates that some witnesses have expressed frustration that
the Bill does not fully implement the Crerar Review proposals as regards the
creation of a single scrutiny body. However, the Committee notes the evidence
from Professor Crerar and others that this would be too much of a radical shift
at this time. The Committee is supportive of the H&S Committee’s conclusions
above and asks the Scottish Government to respond (paragraph 114).
Overall conclusions on Parts 4 and 5
The Committee notes the conclusions and recommendations on Parts 4 and 5 of
the Bill from the ELLC and the H&S Committee and asks the Cabinet Secretary
to respond (paragraph 144).
The H&S Committee concluded that on balance it would favour taking the step of
creating a single body at this stage, and failing that considered it vital that the two
new bodies, SCSWIS and HIS, plan for the potential future amalgamation of their
functions into a single organisation.
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In the Government’s view it would not be wise to create a single scrutiny body for
healthcare, social care and social work at this stage. There are a number of factors
associated with such a change which suggest that it would be highly risky to accept
this recommendation. These include the potential risk to business continuity such an
announcement would cause at this stage; the practicalities of revising the Bill to
provide for this in a very short space of time; and the additional cost of harmonising
staff on to new terms and conditions in a single new body (which would have to be an
NDPB). The costs of transition to a single body in the short and medium term would
be considerable and, as any financial benefits assumed to follow from a single body
are likely to be long term, the resultant efficiency savings would be modest.
Combining the functions of the Care Commission and the Social Work Inspection
Agency is already a major undertaking.
However, the Government is confident that many of the benefits of a single body
which the H&S Committee would like to see can, and will, be achieved by creating
HIS and SCSWIS. The two bodies when established will integrate their activities and
focus on service users to provide a comprehensive picture of how the needs of people
using services are met. We will ensure alignment of their aims; ensure that new
inspection methodologies, registration processes and standards and outcomes for
service users are designed in a consistent fashion for the various sectors and services
which they will inspect; and we will promote sharing of backroom services. All of
this can be achieved without the need for further legislative change. Indeed, the Bill
already provides that the chair of each of the new scrutiny bodies will sit on the board
of the other body thus supporting the joint working by the two bodies. Regardless of
whether there is one body or two there will be a requirement to work with a wide
range of other scrutiny bodies e.g. HMIE, Housing Regulator. One scrutiny body for
health and social care scrutiny could not operate alone but would itself have to
collaborate with other scrutiny bodies.
The H&S Committee report expressed concern that the Scottish Government had not
yet clearly demonstrated how the proposed structure and aims of HIS and SCSWIS,
and the relationship between them and with other key bodies, will deliver on the
Crerar review principles. There was particular concern about what patient-centred
benefits might be expected from these changes. The Committee recommended that
the Scottish Government develops a clear strategy on joint service development as
part of the establishment of HIS and SCSWIS or a single body. This strategy should
seek to embed the principle of shared services and co-location in the development of
standards, outcomes and arrangements of the new body or bodies.
The details of how the bodies will operate to scrutinise services and drive
improvement in those services is currently being discussed with the existing bodies
and with key stakeholders but there are some issues we can be clear about now.
Improving outcomes for service users will be the key focus of the new bodies. In line
with the Crerar principles the scrutiny bodies will move away from standard cyclical
scrutiny programmes to an approach which is more effective, efficient, proportionate
and risk-based. This approach will encourage robust self-evaluation and selfimprovement by service providers but also ensure that targeted external scrutiny is
conducted to provide independent assurance to Parliament, to Ministers and, crucially,
to the public.
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The assessments of risk will be undertaken in the context of the Government’s
Systematic Scrutiny Check approach by policy teams and the scrutiny bodies working
together. The scrutiny bodies will also work towards adopting common reporting
practices, standards and languages. This integrated and collaborative approach will
minimise duplication and overlap and should allow the bodies to spend less time on
direct scrutiny and more on improving services. The establishment of SCSWIS and
HIS is being co-ordinated by a single project team who are working with the current
bodies and their key stakeholders. This approach is ensuring that co-operative
working and consistency between the bodies (as far as required) is firmly on the
agenda: indeed the bodies will be subject to the ‘duty of co-operation’ for bodies
undertaking scrutiny of local government set out in section 94 of the Bill.
The Government’s view is that the reorganisation of the Care Commission, the Social
Work Inspection Agency, NHS Quality Improvement Scotland and some elements of
Her Majesty’s Inspectorate of Education into two bodies will foster rather than hinder
the required changes. Each new body will be able to develop a distinct culture
through focussing on desired outcomes for users of their sectors while working
closely with the other scrutiny bodies to develop this common approach to scrutiny.
Scottish Health Council
The H&S Committee suggested that the drafting of the Bill should be changed to
make it clear that HIS ‘must' establish the Scottish Health Council and went on to
suggest that in light of future developments such as direct elections, NHS QIS and
SHC should set out an agreed framework for review for the role of the SHC in HIS.
The Government’s view is that the word ‘may’ ought to be retained. The Scottish
Health Council plays an important role in supporting public engagement and patient
focus in the NHS and Ministers wish to see that role continue for the future as part of
HIS. We would also wish to see HIS as a whole demonstrating a strong commitment
to the values of public involvement and patient focus. Nevertheless there might be a
case at some point in the future for absorbing the role and functions of the Scottish
Health Council into HIS, and the legislation should allow sufficient flexibility for this
to happen.
A review of the management and functions of the Scottish Health Council was
recently completed. This was based on work by external consultants, and involved
extensive consultation with NHS Boards and other stakeholders.
The
recommendations are currently being implemented. Ministers see no need for a
further review at this stage but would expect that HIS would wish to carry out in due
course a review of how the Scottish Health Council is operating that would take
account of the impact of direct elections to NHS Boards and other developments. It is
too early at present to set a timescale for such a review.
Part 6 – Scrutiny
Duty of user focus
The Committee notes the conflicting evidence received on the issue of user focus
and asks the Cabinet Secretary to respond (paragraph 153).
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The Government notes the range of evidence cited by the Finance Committee on the
duty of user-focus: concerns raised in evidence covered the scope of the duty of userfocus; the definition of ‘user’ and the purpose of guidance about the duty. The duty
of user focus only applies to the scrutiny bodies listed in schedule 13. The meaning
of ‘user’ is clarified in section 92(4). The use of guidance will allow for greater
flexibility by avoiding a ‘one size fits all’ approach.
Duty of co-operation and joint inspections
The Committee notes the conclusions from the secondary committees and asks
for the Cabinet Secretary to respond (paragraph 160).
The H&S Committee considers a single point of entry for users to be vital to the
success of the proposed scrutiny and improvement system. This could be fostered by
ensuring cross-membership of the boards of HIS and SCSWIS, thereby ensuring coordination and uniformity in their approach to joint inspections.
The Bill provides that the chairs of HIS and SCSWIS should each sit as a member of
the Board of the other body. This will help emphasise the co-operative nature of their
duties including joint inspections.
The Government recognises that concerns about the extension of the joint inspection
to services for adults have been raised in the Committee evidence by BMA Scotland,
particularly around the extent and scope of access to adult health records.
The Government will develop and consult widely on a Code of Practice which will
address issues around who, and in what circumstances, those participating in a joint
inspection under sections 95 to 97 of the Bill should have access to and share
confidential information required for the purposes of the inspection.
Bodies to which these sections apply
The Committee asks that the Cabinet Secretary looks again at these provisions in
light of the points made by the Police Complaints Commissioner (paragraph
161).
The Government notes the comments made by the Police Complaints Commissioner
for Scotland (PCCS) regarding the perceived impact of including scrutiny bodies in
schedules 13 (duty of user focus) and 14 (co-operation). The duties of user focus and
co-operation will help to improve the efficiency and effectiveness of scrutiny activity
but will not otherwise cut across the operational independence of scrutiny bodies.
The Committee notes the conclusions from the H&S Committee and asks the
Cabinet Secretary to respond (paragraph 162).
The H & S Committee recommends that the Government amends the Bill at Stage 2
to bring additional bodies within the scope of the duty to co-operate for local authority
service scrutiny and within the duty of joint inspections for health and social care
services. We have considered these proposals and concluded that:
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•

The Government will bring forward an amendment to add Her Majesty’s Chief
Inspector of Prosecution to the list of bodies in section 95(6) who may be
requested by Scottish Ministers to conduct a joint inspection;

•

The Government will also bring forward an amendment at Stage 2 to add Her
Majesty’s Chief Inspector of Prosecution and Her Majesty’s Chief Inspector of
Prisons to the list of bodies in schedule 14 to which the duty of co-operation in
section 94 applies;

•

At present there is no need to add the Scottish Housing Regulator (SHR) to the list
of bodies required to comply with these duties, as the SHR is an executive agency
and therefore part of the Scottish Government. However a Bill was introduced on
13 January 2010, Part 1 of which provides the basis for the SHR to become an
independent regulator. If the Bill is passed, appropriate steps will be taken to
ensure that the SHR becomes subject to the relevant duties contained in the PSR
Bill;

•

The Government does not however consider it necessary to add Audit Scotland to
the list of bodies in section 95(6) who could be requested to conduct a joint
inspection.

Amendments to the Public Finance and Accountability (Scotland) Act
The Committee notes that the provisions of section 98 have generally been
welcomed. The Committee notes the debate over the most appropriate process
for determining the salary and terms and conditions of the Auditor General, and
accepts that the Review of SCPB Supported Bodies Committee and the SCPA
considered this in detail and concluded that no change was required. The
Committee recommends that the Scottish Government considers and responds
on the possibility of making appointments to the Audit Scotland Board subject to
the jurisdiction of OCPAS (paragraph 171).
Since appointments to the Board of Audit Scotland will be made by the Scottish
Commission for Public Audit (SCPA), the Government’s preference would be for the
SCPA to commit to making these appointments in a way that reflects the spirit of key
principles of the OCPAS Code (e.g. appointment on merit, openness, transparency
and equality) but without further statutory underpinning as OCPAS’s remit only
covers Ministerial appointments. It would ultimately be the responsibility of
Parliament to satisfy itself that these non-executive appointments are made in an
appropriate way by the SCPA.
Part 7 – Miscellaneous and General
The Committee notes the Cabinet Secretary’s response that a wider consultation
is being undertaken (paragraph 175).
The Government will bring forward amendments at Stage 2 to either reduce the
burden on charities or to ensure the robustness of the regulatory regime. We are
grateful to OSCR for proposing these minor reforms to the Charities and Trustee
Investment (Scotland) Act 2005 to further assist charities and improve regulation.
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Possible Stage 2 amendments
The Committee welcomes the Government’s approach in this regard [i.e. the
MWCS], and looks forward to scrutinising amendments at Stage 2 (paragraph
179).
The Scottish Government intends to bring forward amendments at Stage 2 in respect
of the Mental Welfare Commission. Those amendments will maintain the Mental
Welfare Commission as a separate body focused on the protection of the rights of
those people with mental disorders and learning disabilities, but will update the
governance arrangements for the Commission. We will also bring forward
amendments to cover joint working and liaison between the Commission and the
other scrutiny bodies. We believe the approach we are taking responds fully to the
concerns raised at the earlier stage of the process while bringing improvement to this
area of work.
The Committee thanks the Cabinet Secretary for the advance notice of possible
amendments and looks forward to further discussions at Stage 2 (paragraph
186).
The Financial Memorandum
Overall levels of costs and savings
The Committee notes that the Bill is not designed as a cost-saving exercise.
However, the Committee encourages the Cabinet Secretary to look for further
savings year-on-year from both the Bill and the wider simplification programme
(paragraph 192).
The Public Services Reform (Scotland) Bill together with the Children’s Hearings Bill
forms part of the Government’s wider simplification programme which was first
announced in October 2007. The most recent simplification update, which was
published in May 2009, estimated that ongoing simplification projects will deliver net
financial savings of some £127m over the period 2008 – 2013 and recurring annual
savings of around £40m per annum thereafter. Substantial savings are being delivered
across the public sector through the ongoing Efficient Government Plan: £838.9m in
2008-09 against a target of £534.4m.
On current plans, the number of national, devolved public bodies will be reduced
from a baseline of 199 in October 2007 to around 120 by April 2011.
The Government is determined to maintain the pace and momentum of public service
reform. The Order-making powers in Part 2 of the Bill will play an important part by
enabling Ministers, with Parliament’s consent, to respond quickly to changing
circumstances and take advantage of opportunities to further streamline the public
bodies landscape and improve the delivery of public services without the need for
primary legislation on every occasion.
Consultation
The Committee again notes the concerns expressed in evidence on the lack of
consultation, and asks for clarification on the “very short timescale” cited as a
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difficulty by the bill team, given that the Bill was originally planned for
introduction in February 2009 (paragraph 193).
The Committee’s comments at paragraph 193 relate specifically to the evidence taken
from officials on 6 October about the establishment of the new healthcare and social
care and social work improvement bodies, SCSWIS and HIS (Official Report,
paragraph 1586). As was explained to the Committee, much of the impetus for the
changes proposed in the Bill and the creation of the two new bodies came from the
Government’s response to the Crerar review, about which there was extensive
consultation and engagement with stakeholders over an extended period. The
decision to bring forward proposals for the establishment of the two new bodies was
taken towards the end of 2008, which is why the introduction of the Bill was deferred
from February until May 2009.
Conclusions on the financial implications of Creative Scotland
With the publication of the Creative Scotland Business Model there is now more
clarity on the future shape of the new organisation than there was when the FM
was being drawn up. The Committee therefore asks the Scottish Government to
consider whether it wishes to revise the cost estimates in the FM before Stage 2,
especially given the proposed headcount reduction of 35 (paragraph 200).
Overall, although appreciating the uncertainties involved, the Committee is
concerned about the wide range of figures provided for some elements of the
costs of Creative Scotland and asks that the Scottish Government monitors and
reports to the Committee on the establishment of the new body at regular
intervals (paragraphs 201).
The Government’s comments on Creative Scotland’s transition costs are set out above
in response to paragraph 102 of the Finance Committee’s Report.
Conclusions on the financial implications of SCSWIS
The Committee notes the conclusions from the secondary committees on this
area and asks the Scottish Government to respond. In addition, the Committee
appreciates that issues around harmonisation can be sensitive and complex.
However, it appears to the Committee that harmonisation inevitably leads to an
increase in the total paybill of the body, and it is not immediately obvious to the
Committee why this should always be the case, particularly in light of the
anticipated reduction in public spending in future year. The Committee
therefore asks the Scottish Government to consider this issue and report back to
the Committee, although not necessarily through this Bill process (paragraph
210).
My letter of 23 October to the Convener of the Finance Committee provided
clarification on the estimates in the Financial Memorandum relating to the
harmonisation and job evaluation costs in SCSWIS. We will continue to work with
the existing bodies to refine these estimates. The actual cost of harmonisation will
become clear when a pay remit for SCSWIS is developed and a job evaluation
exercise undertaken. The timing and extent of this will be a matter for SCSWIS.
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More generally, the aim will be to keep harmonisation costs to a minimum and in
accordance with the guidelines in the Simplification Programme Implementation
Guidance. Beyond the obvious additional staffing costs incurred as a direct result of
bodies coming together there are no plans to harmonise costs upwards. We cannot
predict what the pay remits of the new bodies will be until work has been undertaken
but clearly they must be consistent with public sector pay policy.
Conclusions on the Financial Memorandum
In general, the Committee has found the FM to be a detailed and useful
document, notwithstanding its specific comments above on certain aspects of the
cost implications. However, the Committee notes that the largest element of the
savings involved in the Bill appear to come from the reduction in staff at
Creative Scotland, and restructuring/ streamlining in SCSWIS. As the intention
is for staff to be redeployed within the Scottish Government in the first instance
(although VES/ VER schemes will be available), the Committee questions
whether this does in fact constitute a saving to the public purse, and asks the
Cabinet Secretary to respond (paragraph 211).
Where staff become surplus as a result of the structural changes in the Bill the first
option will be to redeploy them to a suitable alternative vacant post with their existing
employer. If that is not possible, staff will be given an opportunity to find an
alternative vacant post with a new employer elsewhere in the public sector. In either
case, where a vacancy is filled by a member of staff who is otherwise surplus that
means that it does not require to be filled by recruiting a new member of staff, and
consequently there is a net saving to the public sector and the public purse as a whole.
Overall conclusion on the general principles of the Bill
The lead committee’s role at Stage 1 is to report to the Parliament on the general
principles of the Bill. As has been expressed earlier in this report, the Committee
is supportive of the need for public services reform, although it endorses the view
of some witnesses that the Bill does not go far enough. However, the Committee
has serious concerns about elements of Part 2 of the Bill for the reasons outlined
in detail above (paragraph 214);
The Committee is content to recommend to the Parliament that the general
principles of the Bill be agreed to. However, in relation to Part 2, the Committee
welcomes the Cabinet Secretary’s commitment to look again at the issue and
requests that he agrees to bring forward revised proposals to the Committee in
advance of formal Stage 2 consideration (paragraph 215).
The Government welcomes the Committee’s recommendation that the Parliament
agrees the general principles of the Bill. As indicated above, it also accepts the
recommendations of the lead and secondary Committees that amendments should be
brought forward in relation to the Order-making powers in Part 2 of the Bill to
enhance the statutory and procedural safeguards and provide reassurance about the
possible application of the powers in relation to various specific bodies. The
Government’s proposals for Stage 2 amendments are set out in detail in response to
the Finance Committee’s substantive recommendations and conclusions on Part 2 at
paragraphs 46 - 88 above.
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SUBORDINATE LEGISLATION COMMITTEE STAGE 1 REPORT ON THE
PUBLIC
SERVICES
REFORM
(SCOTLAND)
BILL:
SCOTTISH
GOVERNMENT RESPONSE
The Scottish Government’s response to the Subordinate Legislation
Committee’s Stage 1 Report on the Public Services Reform (Scotland) Bill is
set out below. The Subordinate Legislation Committee’s recommendations or
comments are highlighted in bold and are followed by the Scottish
Government’s response.
PART 2
Orders under section 10 and 13 should be subject to super-affirmative
procedure which requires a proposed draft order to be laid before
Parliament together with the relevant explanatory document for a
prescribed period to permit public consultation on the terms of the
proposed order prior to Ministers presenting a draft order in final form to
the Parliament for approval. Ministers should also be required to
consider comments received and provide an explanation to Parliament
as to the extent to which such comments have been addressed in the
final order
The Government gave careful thought to the Reports and recommendations
from the Finance and other Committees which took evidence in the Bill and,
as a result, brought forward amendments at Stage 2 to strengthen both the
procedural safeguards and the statutory preconditions to which the Ordermaking powers in Part 2 of the Bill are subject.
In particular, the Government brought forward amendments which require
proposals for an Order under sections 10 or 13 to be subject to an enhanced
form of ‘super-affirmative’ procedure. These require a proposed draft Order to
be laid before Parliament together with an explanatory document for a period
of 60 days to permit public consultation and scrutiny by the relevant
parliamentary Committees, if they so wish, on the terms of the proposed
Order before a final version is laid before Parliament, which would be
accompanied by a further explanatory document giving details of the
comments received and any changes made, and which would be subject to
affirmative resolution procedure.
Orders under section 11 should be subject to affirmative procedure
given that listing for inclusion in schedule 3 in such an order engages
the powers under Part 2. Ministers should be under an obligation to
consult bodies prior to their inclusion in schedule 3 through a section 11
order.
The Government introduced amendments at stage 2 to require Ministers to
consult any person, body or office-holder in respect of which they propose to
add an entry to schedule 3 and to require that an Order under section 11(2)(a)
proposing to add a new entry to the list of bodies in Schedule 3 should be
subject to affirmative rather than negative resolution procedure.
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Whether the criteria set for the limits of the powers in section 10 and 13
and the restrictions set out in section 12 are sufficiently precise and
clearly defined, in particular, whether the term “necessary protection” is
sufficiently clear and precise, and also whether it will be open to
different interpretations.
In response to concerns expressed in evidence to the various Committees,
the Government introduced amendments at stage 2 to provide examples of
‘protections’ for the purposes of section 12 and 14 and to make it expressly
clear that an Order under section 10 could not interfere – amongst other
things - with the independence of judicial bodies or judicial decision-taking; the
constitution of the Scottish Courts Service; or existing duties to protect and
preserve the cultural heritage.
Whether certain bodies such as local government and bodies
established specifically to scrutinise Government should be exempted
from the scope of the Bill and protected from inclusion in schedule 3
through orders under section 11, and if so, to ensure that has been done
in a way which is clear and unambiguous.
The Government introduced amendments at stage 2 to make it expressly
clear that the power in section 11 could not be used to add local government
bodies to schedule 3, which means that they could not at some future date be
brought within the scope of the Order-making powers in Part 2 of the Bill
(although a section 10 Order could still transfer or delegate functions to them
from another body).
The Finance Committee also noted that a number of parliamentary
commissioners and ombudsmen had expressed concern about their inclusion
in schedule 3, on the basis that they were accountable to Parliament rather
than Ministers. On the other hand, several of the commissioners also
acknowledged that provided there were appropriate safeguards to reflect the
independence of Parliamentary bodies from Ministers, the Order-making
power could provide a useful means of making sensible changes to their
functions and jurisdiction without the need for primary legislation.
The Government considered that the best way forward would be to retain the
six parliamentary commissioners and ombudsmen in Schedule 3 but
introduced amendments at Stage 2 to provide that in relation to these bodies
the power to initiate proposals for an Order under Part 2 of the Bill should rest
with the Scottish Parliamentary Corporate Body (SCPB) rather than Ministers.
The amendment also provides that Scottish Ministers can only embark on a
statutory consultation process in relation to these bodies if requested to do so
by the SPCB; and that following consultation a draft Order can only be laid
with the consent of the SPCB.
The Government also reached the view that Audit Scotland and the Scottish
Commission for Public Audit (SCPA) should be removed from schedule 3
altogether, since Audit Scotland may be required to audit both Government
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and the SPCB itself and the SCPA’s role is to scrutinise the budget of Audit
Scotland. In addition, it did not seem appropriate for one parliamentary body –
the SCPA – to be subject in any way to the jurisdiction of another – the SPCB.
Amendments were therefore introduced to remove Audit Scotland and the
SPCA from schedule 3.
PART 4
Section 46(4) - Power to make further provision about the preparation,
content and effect of reports
While the Committee has found it helpful to have had clarification that
the Scottish Government does not intend that this provision provides a
power with respect to the consequences of a report, the Committee
recommends that the Scottish Government consider redrafting the
provision to make clear the intention of the provision in this respect.
The Government notes the Committee’s concerns, but is not convinced of the
need to lodge an amendment to Section 46(4). Regulations under this section
may provide for the effect of reports and, as was explained in the
Government’s response to the SLC in September 2009, there could be many
different types of reports prepared under the inspection regime and the effect
of each report may be different. We do not, therefore, consider it appropriate
to set out in primary legislation detailed rules on the effect of the reports on
the various combinations of inspection types that SCSWIS can carry out.
PART 5
New Sections to National Health Service (Scotland) Act 1978
Section 10D(1) - Power to delegate functions
The Committee considers that the proposed power is acceptable in
principle and is content that it is subject to negative procedure.
However, the Committee draws to the attention of the lead committee
the fact that the power is wider than is necessary to transfer the
functions of NHSQIS to HIS or, in addition, any other functions which
would properly be within HIS’ remit.
Section 10M(4) - Power to make regulations to make further provision
about the preparation, content and effect of reports
While the Committee has found it helpful to have had clarification that
the Scottish Government does not intend that this provision provides a
power with respect to the consequences of a report, the Committee
recommends that the Scottish Government should redraft the provision
to make clear the intention of the provision in this respect.
We would refer the Committee to our response in respect of section 46(4) as
section 10M(4) is the same provision replicated for HIS.
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PART 6
Section 96(1) - Power to direct a person or body to participate in a joint
inspection
The Committee reports that it remains concerned that no provision is
made in the Bill for the publication of directions, whereby the public will
be made aware what person or body has been directed to participate in a
joint inspection and what powers they may exercise.
Section 97(1) - Power to make regulations relating to joint inspections
The Committee therefore draws to the attention of the lead committee
that the power enables significant provision to be made with respect to
interviews and physical and mental examinations (including how
examinations are to be conducted) and the disclosure of information
obtained from these examination and interviews.
The Committee also notes that regulations made under the Joint
Inspection of Children’s’ Services and Inspection of Social Work
Services (Scotland) Act 2006, which the power under section 97(1) is
said to reflect, do not provide for interviews and examinations.
The powers which a person exercises when conducting a joint inspection will
be those the authorised person derives from the Joint Inspection legislation
(and not any powers which they may have as for example a social work
inspector). Nevertheless the Government recognises that transparency in the
conduct of such inspections will be important for public confidence in them
and is prepared to make arrangements to publish any Direction which it issues
in respect of joint inspections.
The Government notes the Committee’s concerns regarding regulations made
under Section 97 but would reassure the Committee that any regulations
made under this section will be subject to extensive consultation and are also
subject to affirmative procedure.
PART 7
Section 101 - Power to make ancillary provision
Given the width of the proposed powers in sections 10 and 13 of the Bill,
the Committee considers that affirmative procedure rather than negative
procedure should apply to all of the ancillary powers as set out in
section 101, as it relates to Part 2.
The Scottish Government does not agree that because orders under Part 2
are wide-ranging that the ancillary power under Part 7, as it relates to Part 2,
should be affirmative. The proposed orders under Part 2 are subject to
extensive Parliamentary scrutiny and control (as amended at Stage 2 – see
paragraphs 2 and 3 earlier). Section 101 allows Scottish Ministers by order to
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make consequential, supplemental, incidental etc provisions, including ones
which effect changes to enactments, instruments and documents (section
101(2)). Orders which make provisions without textually amending
enactments, instruments or documents are subject to negative procedure,
whereas ones which do are subject to affirmative procedure. The Scottish
Government considers that this is appropriate for such ancillary powers.
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Public Services Reform (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 9
Sections 10 and 11
Sections 12 to 24
Sections 25 and 26
Sections 27 to 33
Section 34
Sections 35 to 37
Section 38
Sections 39 to 89
Sections 90 and 91
Section 92
Sections 93 and 94
Sections 95 to 103

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Schedule 6
Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedules 11 and 12
Schedule 13
Schedule 14
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
John Swinney
1

In section 2, page 2, line 9, leave out subsection (3)
John Swinney

2

In section 2, page 2, line 24, at end insert <, for paragraphs (a) to (c) substitute—
“(a) consider the matter, and
(b) take such action as it thinks fit.”,>
John Swinney

3

In section 2, page 2, leave out lines 25 to 27
John Swinney

4

In section 2, page 2, line 28, leave out <the word “Advisory” is repealed> and insert <for
“Advisory Committee” substitute “Representations to SNH”>
John Swinney

5
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In section 2, page 2, leave out lines 31 to 34

SP Bill 26-ML1

1

Session 3 (2010)

John Swinney
6

In section 2, page 2, line 37, leave out from <“the> to end of line 38 and insert <“refer the matter
to the Advisory Committee” substitute “consider the matter,”,>
John Swinney

7

In section 2, page 2, line 38, at end insert—
<( ) in paragraph 9, for “paragraphs (a) and (b)” substitute “paragraph (a)”,
( ) for the title to paragraph 9 substitute “Representations to SNH on sites of
special scientific interest”,
( ) paragraph 11 is repealed,>
John Swinney

8

In section 2, page 2, line 39, leave out from <“the> to end of line 40 and insert <“a matter has
been referred to the Advisory Committee” substitute “SNH is required by subsection (8) of
section 21 to consider a matter,”.>
After section 2
John Swinney

9

After section 2, insert—
<Transfer to certain bodies of functions of Waterwatch Scotland
(1)

The position of the Convener of the Water Customer Consultation Panels is abolished.

(2)

In schedule 2 to the Scottish Public Services Ombudsman Act 2002 (asp 11) (listed
authorities), after paragraph 16 insert—
“16A

Scottish Water.”.

(3)

The Water Customer Consultation Panels are dissolved.

(4)

The National Consumer Council is to exercise its functions under the Consumers, Estate
Agents and Redress Act 2007 (c. 17) in relation to services provided by Scottish Water.

(5)

But nothing in this section is to be taken as restricting in any way the exercise of
functions by the National Consumer Council.

(6)

Schedule (Transfer of Waterwatch Scotland functions: modification of enactments)
(which makes modification of enactments in consequence of this section) has effect.

(7)

Schedule (Dissolution of Waterwatch Scotland: arrangements for staff, property etc.)
(which makes provision for the transfer of staff, property, liabilities and ongoing
matters) has effect.>
After schedule 1

John Swinney
10

After schedule 1, insert—

2
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<SCHEDULE
(introduced by section (Transfer to certain bodies of functions of Waterwatch Scotland)(6))
TRANSFER OF WATERWATCH SCOTLAND FUNCTIONS: MODIFICATION OF ENACTMENTS
PART 1
AMENDMENTS
Water Industry (Scotland) Act 2002 (asp 3)
1

The Water Industry (Scotland) Act 2002 is amended as follows.

2

After section 2 (Water Customer Consultation Panels) insert—
“2A

National Consumer Council representations
(1)

This section applies where the National Consumer Council (“the Council”) has
exercised a function under section 8(1) of the Consumers, Estate Agents and
Redress Act 2007 (c. 17) (representative functions) in relation to the activities
of Scottish Water.

(2)

The persons listed in subsection (4) must have regard to any advice,
information, proposal or representation made to them by the Council under
section 8(1) of that Act.

(3)

Any persons listed in subsection (4) to whom a proposal is made under section
8(1)(b) of that Act must, within 6 months of receipt, publish a summary of
their responses to the proposal.

(4)

The persons are—
(a) the Scottish Ministers,
(b) Scottish Water,
(c) the Water Industry Commission,
(d) the Drinking Water Quality Regulator for Scotland,
(e) the Scottish Environment Protection Agency.”.

3

In section 4 (power of the Commission to require information) after subsection (3)
insert—
“(4)

4

Scottish Water must comply with any direction given to it by the Commission
under section 25(5) of the Consumers, Estate Agents and Redress Act 2007
(enforcement by regulator of notice to provide the National Consumer Council
with information).”.

In section 5 (annual reports by, and information from, the Commission), in subsection
(2)—
(a) in paragraph (a)(i), for “representations made to it by a Customer Panel” substitute
“advice, information or representation made to it by the National Consumer
Council under section 8(1)(a) or (c) of the Consumers, Estate Agents and Redress
Act 2007 (representative functions)”,
(b) in paragraph (a)(ii), for “recommendations made to it under section 2(4)”
substitute “proposals made to it under section 8(1)(b) of that Act”,
(c) in paragraph (b)—
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3

(i)

after “such” insert “advice, information, proposal or”,

(ii) the words “or recommendation” are repealed.”.
5

In section 6 (funding of the Commission), after subsection (2) insert—
“(2A) Scottish Water must make to the National Consumer Council, in respect of the
Council’s expenses (as respects its activities relating to Scottish Water),
payments of such amounts, and at such times, as the Scottish Ministers may
direct.
(2B) Before making a direction under subsection (2A), the Scottish Ministers must
consult the Council.”.

6

In the title to section 6 (funding of the Commission), after “Commission” insert “and the
National Consumer Council”.

7

In the title to Part 1 (Water Industry Commission and Customer Panels), for “Customer
Panels” substitute “the representation of consumers”.

8

In section 27 (approval of customer standards code)—
(a) in subsection (1), for “each Water Customer Consultation Panel” substitute “the
National Consumer Council”,
(b) in subsection (4), for “each Water Customer Consultation Panel” substitute “the
National Consumer Council”.

9

In section 28 (consultation code), in subsection (3)(a)—
(a) for “each Water Customer Consultation Panel” substitute “the National Consumer
Council”, and
(b) for “any Panel” substitute “the Council”.

10

In section 29B (determination of maximum charges), in subsection (4)(a), for subparagraph (iii) substitute—
“(iii) the National Consumer Council,”.

11

In section 29D(5) (statements regarding charges), for paragraph (b) substitute—
“(b) the National Consumer Council,”.

12

In section 56A (directions may set objectives), in subsection (4), for the words
“Convener” to “whole)” substitute “National Consumer Council”.

13

In section 57 (information and reports), in subsection (6)(a), for “Convener of the Water
Customer Consultation Panels” substitute “National Consumer Council”.

Water Services etc. (Scotland) Act 2005 (asp 3)
14

In section 19 of the Water Services etc. (Scotland) Act 2005 (disconnections code), in
subsection (4), for paragraph (c) substitute—
“(c) the National Consumer Council;”.

Consumers, Estate Agents and Redress Act 2007 (c. 17)
15

The Consumers, Estate Agents and Redress Act 2007 is amended as follows.

16

In section 2 (the territorial committees), in subsection (1)(a)—

4
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(a)

after “sections” insert “7A,”,

(b) after “19” insert “, 20A”.
17

After section 7 (annual report), insert—
“7A

Annual report on Scottish Water related activities
(1)

The Council must—
(a) prepare a report for each financial year on its activities in relation to
Scottish Water during the year,
(b) as soon as reasonably practicable after the end of each financial year,
send a copy of the report to the Scottish Ministers, and
(c) provide such further information in relation to such activities as the
Scottish Ministers may reasonably require.

(2)
18

The Scottish Ministers must lay before the Scottish Parliament a copy of each
report sent to them under subsection (1)(b).”.

After section 20 (duty to enter into co-operation arrangements) insert—
“20A

Duty to enter into co-operation arrangements about Scottish Water

(1)

It is the duty of the Council and each designated body to enter into cooperation arrangements under this section.

(2)

In this section—
“co-operation arrangements” has the same meaning as in section 20(2),
“designated body” means—
(a)

the Scottish Public Services Ombudsman, and

(b) the Water Industry Commission for Scotland.

19

(3)

As soon as practicable after agreement is reached between the Council and a
designated body on co-operation arrangements, the Council and the body must
prepare a memorandum setting them out and send a copy of it to the Scottish
Ministers.

(4)

The Council and the designated body must keep under review any co-operation
arrangements entered into by them under this section.

(5)

As soon as practicable after agreement is reached on any changes to cooperation arrangements, the Council and the designated body to which they
relate must revise their memorandum and send a copy of the revised
memorandum to the Scottish Ministers.”.

In section 24(9) (provision of information to the Council), after paragraph (c) insert—
“(ca) the Water Industry Commission for Scotland;”.

20

In section 25 (enforcement by regulator of Council notice requiring the provision of
information), at the appropriate place in the table in subsection (3) insert—
“Scottish Water.
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The Water
Scotland.”.

5

Industry

Commission

for

PART 2
REPEALS
21

The enactments referred to in the first column of the following table are repealed to the
extent specified in the second column.
Enactment

Extent of repeal

Water Industry (Scotland) Act 2002 Section 2.
(asp 3)
Section 6A.
Section 6B.
Section 6C.
In schedule 1, Part 2.
Scottish Public Services
Ombudsman Act 2002 (asp 11)

In schedule 2, paragraph 21B.

Freedom of Information (Scotland)
Act 2002 (asp 13)

In schedule 1, paragraph 62B.

Water Services etc. (Scotland) Act
2005 (asp 3)

Section 3.
In schedule 5, paragraph 7(3).
In schedule 5, sub-paragraph (a) of paragraph 8.
In schedule 5, sub-paragraph (a) of paragraph 9.>

John Swinney
11

After schedule 1, insert—
<SCHEDULE
(introduced by section (Transfer to certain bodies of functions of Waterwatch Scotland)(7))
DISSOLUTION OF WATERWATCH SCOTLAND: ARRANGEMENTS FOR STAFF, PROPERTY ETC.
Transfer of staff
1

With effect from the date on which section (Transfer to certain bodies of functions of
Waterwatch Scotland) comes into force, any person—
(a) employed by Waterwatch Scotland Limited, and

6
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(b) who is, in the opinion of the Convener of the Water Customer Consultation Panels
(in this schedule referred to as “the Convener”), primarily involved in assisting
with the exercise of the functions of the Convener described in section 6A of the
Water Industry (Scotland) Act 2002 (Convener to investigate complaints),
is transferred to the employment of the Scottish Public Services Ombudsman.
2 (1)

With effect from the date on which section (Transfer to certain bodies of functions of
Waterwatch Scotland) comes into force, any person—
(a) employed by Waterwatch Scotland Limited, and
(b) who is, in the opinion of the Convener, primarily involved in assisting with the
exercise of the representative functions of the Convener,
is transferred to the employment of the National Consumer Council.

(2)

For the purposes of sub-paragraph (1), the “representative functions” of the Convener
are those functions relating to the representation of the views and interests of persons
whose premises—
(a) are connected to the public water supply system or the public sewerage system
(within the meaning of Part 2 of the Water Services etc. (Scotland) Act 2005 (asp
3)) or both, or
(b) might reasonably become connected to either or both of those systems.

3 (1)

This paragraph applies to any person who—
(a) is (immediately before section (Transfer to certain bodies of functions of
Waterwatch Scotland) comes into force) employed by Waterwatch Scotland
Limited, and
(b) in the opinion of the Convener, does not fall within the description of a person
whose employment is to be transferred by virtue of paragraph 1 or 2(1).

(2)

The Convener must specify whether the person’s employment is to transfer to the
Scottish Public Services Ombudsman or to the National Consumer Council.

(3)

With effect from the date on which section (Transfer to certain bodies of functions of
Waterwatch Scotland) comes into force, the person is transferred to the employment of
the employer specified by the Convener under sub-paragraph (2).

(4)

For the purposes of paragraphs 4 to 6—
(a) a person who is transferred to the employment of the Scottish Public Service
Ombudsman by virtue of this paragraph is to be treated as though the transfer was
by virtue of paragraph 1, and
(b) a person who is transferred to the employment of the National Consumer Council
by virtue of this paragraph is to be treated as though the transfer was by virtue of
paragraph 2(1).

4

The contract of employment of a person transferred by virtue of paragraph 1 or 2(1)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the transferred
person and the Scottish Public Services Ombudsman or, as the case may be, the
National Consumer Council.

5

Without prejudice to paragraph 4, where a person is transferred—
(a) by virtue of paragraph 1—
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7

(i)

all the rights, powers, duties and liabilities of Waterwatch Scotland Limited
under or in connection with the person’s contract of employment are
transferred to the Scottish Public Services Ombudsman on the date of the
transfer, and

(ii) anything done before that date by or in relation to Waterwatch Scotland
Limited in respect of the person or the contract is to be treated from that
date has having been done by or in relation to the Scottish Public Services
Ombudsman,
(b) by virtue of paragraph 2(1)—
(i)

all the rights, powers, duties and liabilities of Waterwatch Scotland Limited
under or in connection with the person’s contract of employment are
transferred to the National Consumer Council on the date of the transfer,
and

(ii) anything done before that date by or in relation to Waterwatch Scotland
Limited in respect of the person or the contract is to be treated from that
date has having been done by or in relation to the National Consumer
Council.
6

Paragraphs 1 to 5 do not affect any right of any person so transferred to terminate the
person’s contract of employment if the terms and conditions of employment are changed
substantially to the detriment of the person; but any such change is not to be taken to
have occurred by reason only that the identity of the person’s employer changes by
virtue of those paragraphs.

Transfer of property etc.
7 (1)

With effect from the date on which section (Transfer to certain bodies of functions of
Waterwatch Scotland)(1) comes into force all property (including rights) and liabilities
of Waterwatch Scotland Limited held, used or, as the case may be, incurred by
Waterwatch Scotland Limited for the purposes of or in connection with the exercise of
the Convener’s functions under section 6A of the Water Industry (Scotland) Act 2002,
are transferred to and vest in the Scottish Public Services Ombudsman.

(2)

With effect from the date on which section (Transfer to certain bodies of functions of
Waterwatch Scotland)(3) comes into force all property (including rights) and liabilities
of Waterwatch Scotland Limited held, used or, as the case may be, incurred by
Waterwatch Scotland Limited for the purposes of or in connection with the exercise of
functions other than those of the Convener mentioned in sub-paragraph (1) are
transferred to and vest in the National Consumer Council.

Transfer of undetermined complaints
8 (1)

This paragraph applies in relation to any complaint (“an undetermined complaint”)—
(a) made or referred to the Convener under section 6A of the Water Industry
(Scotland) Act 2002,
(b) which has not been determined by the Convener before the date on which section
(Transfer to certain bodies of functions of Waterwatch Scotland)(1) comes into
force, and

8
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(c) which cannot otherwise be determined (but for sub-paragraph (2)) by the Scottish
Public Services Ombudsman (“the Ombudsman”) under the Scottish Public
Services Ombudsman Act 2002.
(2)

For the purpose of enabling an undetermined complaint to continue to be dealt with,
section 6A of the Water Industry (Scotland) Act 2002 continues in force despite its
repeal and has effect as it had effect immediately before its repeal but—
(a) as if any reference in it to the Convener were a reference to the Ombudsman, and
(b) subject to such further modifications (if any) as may be made by virtue of section
101.

(3)

For the purposes of this paragraph a complaint is determined by the Convener if the
Convener—
(a) has decided to conduct an investigation in relation to the complaint and that
investigation is concluded, or
(b) has decided not to investigate in relation to the complaint.

(4)

Nothing in this paragraph affects the validity of anything done (or having effect as if
done) by or in relation to an undetermined complaint by the Convener under the Water
Industry (Scotland) Act 2002 before the repeal of section 6A of that Act by this Act.

(5)

Anything (including legal proceedings) which, at that time, is in the process of being
done by or in relation to the Convener may, so far as it relates to an undetermined
complaint, be continued by or in relation to the Ombudsman.

(6)

Anything done (or having effect as if done) by or in relation to the Convener in relation
to an undetermined complaint has effect as if done by or in relation to the Ombudsman
in so far as that is required for continuing its effect on or after that time.>
After section 6

John Swinney
12

After section 6, insert—
<Dissolution of Regional Boards of Scottish Environment Protection Agency
(1)

The Regional Boards of the Scottish Environment Protection Agency are dissolved.

(2)

In the Environment Act 1995 (c. 25), in Schedule 6 (the Scottish Environment
Protection Agency), paragraph 16 is repealed.>

Section 8
John Swinney
13

In section 8, page 5, line 22, leave out <above> and insert <below>
After section 8
John Swinney

14
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After section 8, insert—
9

<Delegation of certain functions of Forestry Commissioners under Forestry Act
1967
In the Forestry Act 1967 (c. 10), after section 7A insert—
“7B

Delegation of functions of Commissioners: Scotland
(1)

The Commissioners may, to such extent and subject to such conditions as they
think appropriate, delegate their functions under section 3(1) and (3) of this
Act to such community bodies as they consider appropriate.

(2)

A delegation under subsection (1) may only be made in relation to land in
Scotland—
(a) placed at the disposal of the Commissioners by the Scottish Ministers
under this Act, and
(b) which is let to the community body to which the delegation is made.

(3)

A delegation under subsection (1) does not affect the ability of the
Commissioners to carry out the function delegated.

(4)

A delegation under subsection (1) does not affect the ability of the Scottish
Ministers to—
(a) determine which land in Scotland is placed at the disposal of the Forestry
Commissioners,
(b) give directions under section 1 to the Commissioners in relation to the
land in question.

(5)

A delegation under subsection (1) may be varied or revoked at any time.

(6)

In this section, “community body” has the meaning given in section 7C.

7C

Delegation of functions under section 7B: community bodies
(1)

A community body is, subject to subsection (3), a company limited by
guarantee the articles of association of which include the following—
(a) a definition of the community to which the company relates,
(b) provision that the company must have not fewer than 20 members,
(c) provision that the majority of the members of the company is to consist
of members of the community,
(d) provision by which the members of the company who consist of
members of the community have control of the company,
(e) provision ensuring proper arrangements for the financial management of
the company and the auditing of its accounts.

(2)

The Commissioners may, if they think it in the public interest to do so,
disapply such requirements specified in paragraphs (b) to (d) in subsection (1)
in relation to any body they may specify.

(3)

A body is not a community body unless the Commissioners have given it
written confirmation that they are satisfied that the main purpose of the body is
consistent with furthering the achievement of sustainable development.

(4)

Unless the Scottish Ministers otherwise direct, a community—

10


1647

(a) must be defined for the purposes of subsection (1)(a) by reference to a
postcode unit or postcode units; and
(b) must comprise the persons from time to time—
(i)

resident in that postcode unit or in one of those postcode units; and

(ii) entitled to vote, at a local government election, in a polling district
which includes that postcode unit or those postcode units (or part
of it or them).
(5)

In subsection (4) above, “postcode unit” means an area in relation to which a
single postcode is used to facilitate the identification of postal service delivery
points within the area.

(6)

In subsection (1), “company limited by guarantee” has the meaning given by
section 3(3) of the Companies Act 2006 (c. 46).”>

John Swinney
15

After section 8, insert—
<Forestry Commissioners: joint ventures etc.
(1)

In the Forestry Act 1967, in section 7A (incidental powers of Commissioners), after the
word “to” insert “land in Scotland or”.

(2)

In the Countryside (Scotland) Act 1967 (c. 86), in section 58 (powers of the Forestry
Commissioners), after subsection (2) insert—
“(2A) For the purposes of the exercise of their functions under subsection (2), the
Commissioners may—
(a) form, or participate in the forming of, a body corporate,
(b) invest in a body corporate,
(c) provide loans,
(d) establish a charitable trust,
(e) act, or appoint a person to act, as an officer of a body corporate or as a
trustee of a charitable trust.”.>

Section 10
Jeremy Purvis
83

In section 10, page 6, line 5, leave out subsection (1) and insert—
<(1)

The Scottish Ministers may by order make any provision which they consider would
improve the—
(a) efficiency,
(b) effectiveness, and
(c) economy,
of the exercise of public functions.>
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11

Jeremy Purvis
84

In section 10, page 6, line 11, at end insert—
<( )

The provision that may be made under subsection (1) must not include provision—
(a) conferring or abolishing any public function,
(b) abolishing a person, body or office-holder listed in schedule 3,
(c) creating any person, body or office-holder.>

Jeremy Purvis
85

In section 10, page 6, line 13, leave out <conferring, abolishing,>
John Swinney

16

In section 10, page 6, line 15, leave out <, or abolishing,>
John Swinney

17

In section 10, page 6, line 17, at end insert—
<(ia) the Scottish Court Service,>
John Swinney

18

In section 10, page 6, leave out line 18 and insert—
<( ) a cross-border public authority,>
Jeremy Purvis

86

In section 10, page 6, leave out lines 21 to 24
John Swinney

19

In section 10, page 6, line 24, at end insert—
<( )

For the purposes of subsection (3)(b)(ia), the constitution of the Scottish Court Service
is as set out in schedule 3 to the Judiciary and Courts (Scotland) Act 2008 (asp 6).>

Jeremy Purvis
87

In section 10, page 6, line 28, leave out from beginning to <(3)(c),>
Derek Brownlee

68

In section 10, page 6, line 30, at end insert—
<(4A) Where an order under this section transfers or delegates a function to a local authority,
the Scottish Ministers must, in making budget proposals to the Scottish Parliament,
ensure that provision proposed for local authorities is increased appropriately to enable
local authorities to exercise the function transferred or delegated without any
detrimental impact on their ability to exercise their other functions.

12
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(4B) In subsection (4A) “budget proposals” means proposals, in relation to a Bill for a
Budget Act, for the use of resources.>
Jeremy Purvis
88

In section 10, page 6, line 31, leave out subsection (5)
John Swinney

20

In section 10, page 6, line 33, at end insert—
<( ) may include provision adding that person, body or officer-holder to schedule
(Part 2 order-making powers (request and consent): listed bodies),>
John Swinney

21

In section 10, page 6, line 39, at end insert—
<( )

An order under this section may include provision dissolving any person, body or
office-holder listed in schedule 3, other than those listed in subsection (3)(b)(i) to (iv),
but only if the person, body or office-holder has, or will have by virtue of the order, no
exerciseable functions.>

Jeremy Purvis
Supported by: David Whitton
22

Leave out section 10
Section 11
Jeremy Purvis
Supported by: David Whitton

23

In section 11, page 7, line 20, at end insert—
<( )

For the purposes of subsection (2)(a), the following persons, bodies and office-holders
do not fall within subsection (3)—
(a) the Commissioner for Children and Young People in Scotland,
(b) the Commissioner for Public Appointments in Scotland,
(c) the Scottish Commission for Human Rights,
(d) the Scottish Information Commissioner,
(e) the Scottish Parliamentary Standards Commissioner,
(f) the Scottish Public Services Ombudsman, and
(g) any other person, body or office-holder appointed by or on the nomination of—
(i)

the Scottish Parliament, or

(ii) the Scottish Parliamentary Corporate Body.>
John Swinney
24
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In section 11, page 8, line 6, at end insert—

13

<“local authority” means a council constituted by section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);>

John Swinney
25

In section 11, page 8, line 9, at end insert <; but does not include a local authority>
Jeremy Purvis
Supported by: David Whitton

26

Leave out section 11
Schedule 3
David Whitton

89

In schedule 3, page 85, leave out line 2
John Swinney

27

In schedule 3, page 85, leave out line 5
Jeremy Purvis
Supported by: David Whitton

28

In schedule 3, page 85, leave out line 12
Jeremy Purvis
Supported by: David Whitton

29

In schedule 3, page 85, leave out line 13
David Whitton

90

In schedule 3, page 86, leave out line 5
Jeremy Purvis
Supported by: David Whitton

30

In schedule 3, page 86, leave out line 18
John Swinney

31

In schedule 3, page 86, leave out line 19
Jeremy Purvis
Supported by: David Whitton

32

In schedule 3, page 86, leave out line 26

14
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Jeremy Purvis
Supported by: David Whitton
33

In schedule 3, page 86, leave out line 32
Jeremy Purvis
Supported by: David Whitton

34

In schedule 3, page 86, leave out line 34
Jeremy Purvis
Supported by: David Whitton

35

Leave out schedule 3
Section 12
Jeremy Purvis

91

In section 12, page 8, leave out lines 20 to 31
John Swinney

36

In section 12, page 8, line 31, at end insert—
<(2A) Examples of protections for the purposes of subsection (2)(b) are (without prejudice to
the generality of that provision) protections in relation to—
(a) the independence of judicial decision-making, or decision-making of a judicial
nature, by a person occupying a judicial office,
(b) civil liberties,
(c) health and safety of persons,
(d) the environment,
(e) cultural heritage (including access, through display, exhibition or otherwise, to
cultural heritage).
(2B) For the purposes of subsection (2)(b), the continued independence of the judiciary as
mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 (asp 6) is a
necessary protection.
(2C) For the purposes of subsection (2)(b), the holding, care or preservation of property
which is cultural heritage by persons separate from the Scottish Ministers and any
statutory restrictions on the disposal of such property are necessary protections where
the property is vested in such persons as trustees for the public under statute.>
Jeremy Purvis

92

In section 12, page 8, line 35, leave out <, (d) and (e)>
Jeremy Purvis

93
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In section 12, page 8, line 39, leave out subsection (5)

15

John Swinney
37

In section 12, page 9, line 3, at end insert—
<( )

In subsection (2A)(a) “judicial office” means—
(a) the office of judge of any court,
(b) the office of member of any tribunal,
(c) any other office, or appointment, consisting of functions of a judicial nature.>

Jeremy Purvis
Supported by: David Whitton
38

Leave out section 12
Section 13
John Swinney

39

In section 13, page 9, line 11, at end insert—
<(ba) an obstacle to best regulatory practice,>
John Swinney

40

In section 13, page 9, line 17, at end insert—
<( )

For the purposes of subsection (2)(ba), “best regulatory practice” means practice under
which (in particular) regulatory activities should be—
(a) carried out in a way that is transparent, accountable, proportionate and consistent,
(b) targeted only at such cases as require action.>

Jeremy Purvis
94

In section 13, page 9, line 23, at end insert—
<( )

The provision that may be made under subsection (1) must not include provision—
(a) conferring or abolishing any function,
(b) creating or abolishing any body or office.>

Jeremy Purvis
95

In section 13, page 9, line 25, leave out <abolishing, conferring or>
Jeremy Purvis

96

In section 13, page 9, leave out line 27
John Swinney

41

In section 13, page 9, line 27, leave out <or abolishing>

16
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John Swinney
42

In section 13, page 9, line 27, at end insert—
<(5A) An order under this section may not amend the constitution of the Scottish Court
Service.
(5B) For the purposes of subsection (5A), the constitution of the Scottish Court Service is as
set out in schedule 3 to the Judiciary and Courts (Scotland) Act 2008.>
John Swinney

43

In section 13, page 9, line 31, at end insert—
<( )

An order under this section may include provision dissolving any body or office, other
than those listed in section 10(3)(b)(i) to (iv), but only if the body or office has, or will
have by virtue of the order, no exerciseable functions.>

Jeremy Purvis
Supported by: David Whitton
44

Leave out section 13
Section 14
John Swinney

45

In section 14, page 10, line 8, at end insert—
<(2A) Examples of protections for the purposes of subsection (2)(d) are (without prejudice to
the generality of that provision) protections in relation to—
(a) the independence of judicial decision-making, or decision-making of a judicial
nature, by a person occupying a judicial office,
(b) civil liberties,
(c) health and safety of persons,
(d) the environment,
(e) cultural heritage (including access, through display, exhibition or otherwise, to
cultural heritage).
(2B) For the purposes of subsection (2)(d), the continued independence of the judiciary as
mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 is a necessary
protection.
(2C) For the purposes of subsection (2)(d), the holding, care or preservation of property
which is cultural heritage by persons separate from the Scottish Ministers and any
statutory restrictions on the disposal of such property are necessary protections where
the property is vested in such persons as trustees for the public under statute.>
John Swinney

46

In section 14, page 10, line 14, at end insert—
<( )

In subsection (2A)(a) “judicial office” means—
(a) the office of judge of any court,
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17

(b) the office of member of any tribunal,
(c) any other office, or appointment, consisting of functions of a judicial nature.>
Jeremy Purvis
Supported by: David Whitton
47

Leave out section 14
After section 14
John Swinney

48

After section 14, insert—
<Specific restrictions
Order in relation to certain bodies: requirement for request and consent
(1)

The Scottish Ministers may not propose to make provision under section 10 or 13(1)
which relates to any of the persons, bodies or office-holders listed in schedule (Part 2
order-making powers (request and consent): listed bodies) unless requested to do so in
writing by the Scottish Parliamentary Corporate Body.

(2)

The Scottish Ministers may not lay a draft order containing such provision before the
Scottish Parliament in accordance with section 20(2)(b)(i) unless the Scottish
Parliamentary Corporate Body consents.>

Derek Brownlee
69

After section 14, insert—
<Public functions: power of MSPs and committees to make orders
(1)

A—
(a) member of the Scottish Parliament, or
(b) committee of the Parliament for the time being established under standing orders,
may by order under section 10, 11 or, as the case may be, 13(1) make provision of the
kind mentioned in those sections.

(2)

Accordingly, sections 10 to 14, and 20 to 22 have effect as if, for references to the
Scottish Ministers, there were substituted references to the member or, as the case may
be, the committee.

(3)

But subsection (2) does not apply to the references in sections 11(4)(a) and (5)(a) and
12(4).>
After schedule 3

John Swinney
49

After schedule 3, insert—
<SCHEDULE
(introduced by section (Order in relation to certain bodies: requirement for request and consent))
PART 2 ORDER-MAKING POWERS (REQUEST AND CONSENT): LISTED BODIES
18
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Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Scottish Commission for Human Rights
Scottish Information Commissioner
Scottish Parliamentary Standards Commissioner
Scottish Public Services Ombudsman>

Section 15
Jeremy Purvis
97

In section 15, page 10, line 17, leave out <confer or>
Jeremy Purvis

98

In section 15, page 10, line 21, leave out subsections (3) to (5)
Jeremy Purvis

99

In section 15, page 10, line 30, leave out <to (3)> and insert <and (2)>
Jeremy Purvis
Supported by: David Whitton

50

Leave out section 15
Section 16
Jeremy Purvis
Supported by: David Whitton

51

Leave out section 16
Section 17
Jeremy Purvis
Supported by: David Whitton

52

Leave out section 17
Section 18
Jeremy Purvis
Supported by: David Whitton

53
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Leave out section 18

19

Section 19
Jeremy Purvis
Supported by: David Whitton
54

Leave out section 19
Section 20
Jeremy Purvis

100

In section 20, page 11, line 34, after <section 22,> insert—
<( ) the Parliament has by resolution—
(i)

approved the making of the provision contained in the draft order by order
under section 10 or, as the case may be, 13(1), and

(ii) determined whether the draft order must be approved by, or whether the
order is to be subject to annulment in pursuance of, a resolution of the
Parliament,>
David Whitton
101

In section 20, page 11, leave out line 35 and insert—
<( ) the order is made, as determined under section (Determination of parliamentary
procedure), in accordance with—
( ) the negative resolution procedure (see section (Negative resolution
procedure)),
( ) the affirmative resolution procedure (see section (Affirmative resolution
procedure)), or
( ) the super-affirmative resolution procedure (see section (Super-affirmative
resolution procedure)).

Jeremy Purvis
102

In section 20, page 11, line 35, at beginning insert <where the Parliament has so resolved,>
Jeremy Purvis

103

In section 20, page 11, line 35, at end insert—
<( )

Where the Parliament has so resolved, an order under section 10 or 13(1) is subject to
annulment in pursuance of a resolution of the Parliament.>

John Swinney
55

In section 20, page 12, line 1, leave out subsection (3) and insert—
<(3)

Except as mentioned in subsection (7), the Scottish Ministers may not make an order
under section 11 unless—
(a) they have consulted in accordance with subsection (4),
20
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(b) following that consultation, they have laid before the Parliament—
(i)

a draft order, and

(ii) an explanatory document prepared in accordance with subsection (5), and
(c) the draft order has been approved by resolution of the Parliament.
(4)

The Scottish Ministers must consult any person, body or office-holder in respect of
which they propose to add an entry to schedule 3.

(5)

The explanatory document must give details of—
(a) any consultation undertaken under subsection (4),
(b) any representations received as a result of the consultation,
(c) the changes (if any) made to the proposals mentioned in subsection (4) as a result
of those representations.

(6)

Subsections (2) to (4) of section 22 apply to consultation under subsection (4) of this
section as those subsections of section 22 apply to consultation under section 21; and
references to subsection (1)(f)(ii) in section 22(2) and (3) are to be read as references to
subsection (5)(b) of this section.

(7)

Where an order under section 11 contains only a provision mentioned in subsection
(2)(b) of that section, the order is subject to annulment in pursuance of a resolution of
the Parliament.>

Jeremy Purvis
Supported by: David Whitton
56

Leave out section 20
Section 21
John Swinney

57

In section 21, page 12, line 13, at end insert—
<(1A) For the purposes of any consultation required by subsection (1), the Scottish Ministers
must—
(a) lay before the Parliament—
(i)

a copy of the proposed draft order, and

(ii) a copy of the proposed explanatory document referred to in section
20(2)(b)(ii) (excepting the details required by section 22(1)(f)),
(b) send a copy of the proposed draft order and proposed explanatory document to
any person to be consulted under subsection (1), and
(c) have regard to any representations about the proposed draft order that are made to
them within 60 days of the date on which the copy of the proposed draft order is
laid before the Parliament under paragraph (a).
(1B) In calculating any period of 60 days for the purposes of subsection (1A)(c), no account
is to be taken of any time during which the Parliament is dissolved or is in recess for
more than 4 days.>
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21

Jeremy Purvis
Supported by: David Whitton
58

Leave out section 21
Section 22
John Swinney

59

In section 22, page 13, line 11, after <made> insert <to the proposed draft order>
Jeremy Purvis
Supported by: David Whitton

60

Leave out section 22
After section 22
David Whitton

104

After section 22, insert—
<Determination of parliamentary procedure
(1)

The explanatory document referred to in section 20(2)(b)(ii) must contain a
recommendation by the Scottish Ministers as to which of the following should apply in
relation to the making of an order pursuant to the draft order—
(a) the negative resolution procedure (see section (Negative resolution procedure)),
(b) the affirmative resolution procedure (see section (Affirmative resolution
procedure)), or
(c) the super-affirmative resolution procedure (see section (Super-affirmative
resolution procedure)).

(2)

The explanatory document must give reasons for the Scottish Ministers’
recommendation.

(3)

Where the Scottish Ministers’ recommendation is that the negative resolution procedure
should apply, that procedure is to apply unless, within the 30-day period—
(a) the Scottish Parliament requires that the super-affirmative resolution procedure is
to apply, in which case that procedure is to apply, or
(b) in a case not falling within paragraph (a), the Parliament requires that the
affirmative resolution procedure is to apply, in which case that procedure is to
apply.

(4)

Where the Scottish Ministers’ recommendation is that the affirmative resolution
procedure should apply, that procedure is to apply unless, within the 30-day period, the
Scottish Parliament requires that the super-affirmative resolution procedure is to apply,
in which case the super-affirmative resolution procedure is to apply.

(5)

Where the Scottish Ministers’ recommendation is that the super-affirmative resolution
procedure should apply, that procedure is to apply.

(6)

For the purposes of this section the Scottish Parliament is to be taken to have required a
procedure within the 30-day period if—
22
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(a) the Parliament resolves within that period that that procedure is to apply, or
(b) in a case not falling within paragraph (a), any committee of the Parliament for the
time being established by virtue of standing orders charged with reporting on the
draft order has recommended within that period that that procedure should apply
and the Parliament has not by resolution rejected that recommendation within that
period.
(8)

In this section the “30-day period” means the period of 30 days beginning with the day
on which the draft order was laid before the Scottish Parliament under section
20(2)(b)(i).>

David Whitton
105

After section 22, insert—
<Negative resolution procedure
(1)

For the purposes of this Part, the “negative resolution procedure” in relation to the
making of an order pursuant to a draft order laid under section 20(2)(b)(i) is as follows.

(2)

The Scottish Ministers may make an order in the terms of the draft order subject to the
following provisions of this section.

(3)

The Scottish Ministers may not make an order in the terms of the draft order if the
Scottish Parliament so resolves within the 40-day period.

(4)

Any committee of the Scottish Parliament for the time being established by virtue of
standing orders charged with reporting on the draft order may, at any time after the
expiry of the 30-day period and before the expiry of the 40-day period, recommend
under this subsection that the Scottish Ministers not make an order in the terms of the
draft order.

(5)

Where a recommendation is made by any committee of the Scottish Parliament under
subsection (4) in relation to a draft order, the Scottish Ministers may not make an order
in the terms of the draft order unless the recommendation is, in the same Session,
rejected by a resolution of the Parliament.

(6)

For the purposes of this section an order is made in the terms of a draft order if it
contains no material changes to the provisions of the draft order.

(7)

In this section—
(a) the “30-day period” has the meaning given by section (Determination of
parliamentary procedure)(8), and
(b) the “40-day period” means the period of 40 days beginning with the day on which
the draft order was laid before Parliament under section 20(2)(b)(i).

(8)
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For the purpose of calculating the 40-day period in a case where a recommendation is
made under subsection (4) by any committee of the Scottish Parliament but the
recommendation is rejected by the Parliament under subsection (5), no account is to be
taken of any day between the day on which the recommendation was made and the day
on which the recommendation was rejected.>

23

David Whitton
106

After section 22, insert—
<Affirmative resolution procedure
(1)

For the purposes of this Part the “affirmative resolution procedure” in relation to the
making of an order pursuant to a draft order laid under section 20(2)(b)(i) is as follows.

(2)

If after the expiry of the 40-day period the draft order is approved by a resolution of the
Scottish Parliament, the Scottish Ministers may make an order in the terms of the draft.

(3)

However, a committee of the Scottish Parliament for the time being established by
virtue of standing orders charged with reporting on the draft order may, at any time after
the expiry of the 30-day period and before the expiry of the 40-day period, recommend
under this subsection that no further proceedings be taken in relation to the draft order.

(4)

Where a recommendation is made by any committee of the Scottish Parliament under
subsection (3) in relation to a draft order, no proceedings may be taken in relation to the
draft order in the Parliament under subsection (2) unless the recommendation is, in the
same Session, rejected by a resolution of the Parliament.

(5)

For the purposes of subsection (2) an order is made in the terms of a draft order if it
contains no material changes to the provisions of the draft order.

(6)

In this section—
(a) the “30-day period” has the meaning given by section (Determination of
parliamentary procedure)(8), and
(b) the “40-day period” has the meaning given by section (Negative resolution
procedure)(7).

(7)

For the purpose of calculating the 40-day period in a case where a recommendation is
made under subsection (3) by any committee of the Scottish Parliament but the
recommendation is rejected by the Parliament under subsection (4), no account is to be
taken of any day between the day on which the recommendation was made and the day
on which the recommendation was rejected.>

David Whitton
107

After section 22, insert—
<Super-affirmative resolution procedure
(1)

For the purposes of this Part the “super-affirmative resolution procedure” in relation to
the making of an order pursuant to a draft order laid under section 20(2)(b)(i) is as
follows.

(2)

The Scottish Ministers must have regard to—
(a) any representations,
(b) any resolution of the Scottish Parliament, and
(c) any recommendations of any committee of the Parliament for the time being
established by virtue of standing orders charged with reporting on the draft order,
made during the 60-day period with regard to the draft order.

(3)

If, after the expiry of the 60-day period, the Scottish Ministers wish to make an order in
the terms of the draft, they must lay before the Scottish Parliament a statement—
24
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(a) stating whether any representations were made under subsection (2)(a), and
(b) if any representations were so made, giving details of them.
(4)

The Scottish Ministers may after the laying of such a statement make an order in the
terms of the draft if it is approved by a resolution of the Scottish Parliament.

(5)

However, any committee of the Scottish Parliament charged with reporting on the draft
order may, at any time after the laying of a statement under subsection (3) and before
the draft order is approved by the Parliament under subsection (4), recommend under
this subsection that no further proceedings be taken in relation to the draft order.

(6)

Where a recommendation is made by any committee of the Scottish Parliament under
subsection (5) in relation to a draft order, no proceedings may be taken in relation to the
draft order in the Parliament under subsection (4) unless the recommendation is, in the
same Session, rejected by a resolution of the Parliament.

(7)

If, after the expiry of the 60-day period, the Scottish Ministers wish to make an order
consisting of a version of the draft order with material changes, they must lay before the
Scottish Parliament—
(a) a revised draft order, and
(b) a statement giving details of—
(i)

any representations made under subsection (2)(a), and

(ii) the revisions proposed.
(8)

The Scottish Ministers may after laying a revised draft order and statement under
subsection (7) make an order in the terms of the revised draft if it is approved by a
resolution of the Scottish Parliament.

(9)

However, any committee of the Scottish Parliament charged with reporting on the
revised draft order may, at any time after the revised draft order is laid under subsection
(7) and before it is approved by the Parliament under subsection (8), recommend under
this subsection that no further proceedings be taken in relation to the revised draft order.

(10) Where a recommendation is made by any committee of the Scottish Parliament under
subsection (9) in relation to a revised draft order, no proceedings may be taken in
relation to the revised draft order in the Parliament under subsection (8) unless the
recommendation is, in the same Session, rejected by a resolution of the Parliament.
(11) Subsections (2) to (4) of section 22 are to apply in relation to the disclosure of
representations under subsections (3)(b) and (7)(b)(i) of this section as they apply in
relation to the disclosure of representations under subsection (1)(f)(ii) of that section.
(12) For the purposes of subsections (4) and (8) an order is made in the terms of a draft order
if it contains no material changes to the provisions of the draft order.
(13) In this section the “60-day period” means the period of 60 days beginning with the day
on which the draft order was laid before the Parliament under section 20(2)(b)(i).>

David Whitton
108
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After section 22, insert—

25

<Calculation of time periods
In calculating any period of days for the purposes of section (Determination of
parliamentary procedure) to section (Super-affirmative procedure), no account shall be
taken of any time during which the Scottish Parliament is dissolved or in recess for more
than four days.>
Section 23
Jeremy Purvis
Supported by: David Whitton
61

Leave out section 23
Section 24
Jeremy Purvis
Supported by: David Whitton

62

Leave out section 24
Schedule 4
Jeremy Purvis
Supported by: David Whitton

63

Leave out schedule 4
Section 25
John Swinney

64

In section 25, page 14, line 2, at end insert—
<“cultural heritage” includes objects, structures and other things (in whatever
form) resulting from human activity of all periods, traditions, ways of life and the
historic, scientific, artistic and literary associations of people, places and
landscapes;>
Jeremy Purvis
Supported by: David Whitton

65

Leave out section 25
After section 25
Derek Brownlee

70

After section 25, insert—

26
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<PART
INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS
Public functions: duty to provide information on sustainable economic growth
(1)

Each person, body and office-holder listed in schedule 3 must act in the way best
calculated to promote and increase sustainable economic growth so far as is consistent
with the exercise of their functions.

(2)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder referred to in subsection (1) must publish a statement of the steps
they have taken to promote and increase sustainable economic growth through the
exercise of their functions during that quarter.>

Derek Brownlee
71

After section 25, insert—
<Public functions: duty to provide information on cost efficiency
(1)

Each person, body and office-holder listed in schedule 3 must act in the way best
calculated to improve the efficiency and reduce the cost of the exercise of their
functions.

(2)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder referred to in subsection (1) must publish a statement of the steps
they have taken to improve the efficiency and reduce the cost of the exercise of their
functions during that quarter.>

Derek Brownlee
72

After section 25, insert—
<Public functions: duty to provide information on communication costs
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in providing information to, or communicating with, members of the
public about the exercise of their functions during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to—
(a) advertising,
(b) sponsorship,
(c) publication of relevant documents, and
(d) relevant staff costs.>

Derek Brownlee
73
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After section 25, insert—

27

<Public functions: duty to provide information on cost of travel outside the United
Kingdom
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in travelling outside the United Kingdom in the exercise of their
functions during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to—
(a) travel tickets,
(b) car mileage, and
(c) accommodation expenses.>

Derek Brownlee
74

After section 25, insert—
<Public functions: duty to provide information on cost of hospitality and
entertainment
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in the exercise of their functions in providing—
(a) hospitality, and
(b) entertainment,
to any individual or organisation during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to—
(a) attendance at sporting or cultural events,
(b) provision of meals, and
(c) provision of alcoholic drinks.>

Derek Brownlee
75

After section 25, insert—
<Public functions: duty to provide information on consultancy costs
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in engaging the services of external consultants during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to advice on—
(a) management,
(b) accountancy, and
(c) communications.>

28
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Derek Brownlee
76

After section 25, insert—
<Public functions: duty to provide information on remuneration
(1)

Each person, body and office-holder listed in schedule 3 must publish annually details of
how many individuals within that organisation receive total remuneration in excess of
£150,000 per annum.

(2)

For the purposes of subsection (1), “total remuneration” includes—
(a) salary,
(b) bonus, and
(c) pension.>

Derek Brownlee
77

After section 25, insert—
<Public functions: duty to provide information on expenditure
As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must produce a statement identifying any
individual item they have procured or purchased within that quarter which cost in excess
of £25,000.>
Derek Brownlee

78

After section 25, insert—
<Public functions: duty to provide information on certain payments to employees
Each person, body and office-holder listed in schedule 3 must publish annually a
statement of the total amount of all payments—
(a) made to employees who leave their employment during that year,
(b) which are paid in consequence of those employees so leaving, and
(c) which exceed the amounts which such employees were entitled to under their
contracts of employment or under any enactment.>
Derek Brownlee

79

After section 25, insert—
<Public functions: further duties to provide information
(1)

The Scottish Ministers may, by order, require each person, body and office-holder listed
in schedule 3 to provide information on expenditure incurred on any matter relating to
the exercise of their functions.

(2)

No order is to be made under subsection (1) unless a draft of the statutory instrument
containing the order has been laid before, and approved by resolution of, the
Parliament.>

Derek Brownlee
109
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After section 25, insert—
29

<Public functions: duty to provide information on special advisers
(1)

The Scottish Ministers must publish annually a statement of the total amount of all
payments made to special advisers.

(2)

Such a statement must include details of sums paid or credited as—
(a) remuneration (including bonuses),
(b) allowances and expenses, and
(c) pension (including pension contributions).

(3)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>
After section 100

John Swinney
66

After section 100, insert—
<Consultation by water and sewerage services providers
(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule (Transfer of Waterwatch Scotland functions: modification
of enactments) which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—
(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.

(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,
(b) after “by” insert “any such provider or”.

(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—

30
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““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),
“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.>
John Swinney
67

After section 100, insert—
<Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—
“11A

Complaints about licensed providers

(1)

Subsections (2) and (3) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

(2)

The Scottish Public Services Ombudsman Act 2002 applies to such complaints
as it applies to complaints made under that Act about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

(4)

Subsections (5) to (8) apply where—
(a) the provider has—
(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,

(ii) sent a copy of that request to the Commission, and
(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.
(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).

(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—
(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or
(b) has decided not to conduct an investigation in relation to the
complaint.”.>
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Derek Brownlee
80

After section 100, insert—
<Limitation on number of special advisers
In article 3(4) of the Civil Service Order in Council 1995, for “twelve” substitute
“ten”.>
Derek Brownlee

110

After section 100, insert—
<Limitation on number of special advisers: Scottish Ministers’ budget proposals
(1)

The Scottish Ministers, when submitting budget proposals in any year, must not make
provision for expenditure for more than 10 special advisers.

(2)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>

Derek Brownlee
111

After section 100, insert—
<Publication of financial information by Scottish Ministers
Budget proposals: level of detail
(1)

The Scottish Ministers must, when submitting budget proposals in any year, include in
them such detailed information relating to their planned use of resources for the coming
financial year—
(a) as the Scottish Parliament by resolution, or
(b) the Finance Committee of the Parliament,
may require in relation to that financial year or generally.

(2)

In this section—
“budget proposals” means proposals made, in relation to a Bill for a Budget Act,
for the use of resources,
“use of resources” has the meaning given in section 1(3) of the Public Finance and
Accountability (Scotland) Act 2000 (asp 1).>

Derek Brownlee
112

After section 100, insert—
<Information on cost of capital projects
(1)

The Scottish Ministers must—
(a) before the expiry of the period of 12 months beginning with the date of Royal
Assent, and
(b) as soon as reasonably practicable after the end of each subsequent period of 12
months,
publish a statement containing the information mentioned in subsection (2).

(2)

That information is information setting out—
32
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(a) the capital projects which the Scottish Ministers are undertaking,
(b) the costs incurred in relation to each such project prior to the date of the
statement,
(c) the costs expected to be incurred in relation to each such project in each year in
the period of 10 years following the publication of the statement,
(d) the capital projects which the Scottish Ministers intend to commence during that
period, and
(e) the costs expected to be incurred in relation to each such project in each year in
that period.>
Section 102
Derek Brownlee
81

In section 102, page 69, line 34, at end insert—
<( ) order is to be made under section 103(2B),>
Section 103
Derek Brownlee

82

In section 103, page 70, line 3, at end insert—
<(2A) Sections 10 to 25 and schedules 3 and 4 cease to have effect 5 years after the date on
which those sections and schedules (or the last of them) come into force.
(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.>
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Public Services Reform (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
the text of amendments to be debated on the first day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Transfer to Scottish Natural Heritage of the functions of Advisory Committee on
sites of special scientific interest
1, 2, 3, 4, 5, 6, 7, 8
Regulation of the water industry (consumers)
9, 10, 11, 66, 67
Scottish Environment Protection Agency: Regional Boards (and other minor
change)
12, 13
Forestry Commissioners
14, 15
Order-making powers: safeguards and restrictions
83, 84, 85, 16, 86, 87, 88, 21, 22, 26, 35, 91, 36, 92, 93, 37, 38, 94, 95, 96, 41, 43, 44,
45, 46, 47, 97, 98, 99, 50, 51, 52, 53, 54, 100, 101, 102, 103, 55, 56, 57, 58, 59, 60,
104, 105, 106, 107, 108, 61, 62, 63, 64, 65, 81, 82
Notes on amendments in this group
Amendment 88 pre-empts amendment 20 in the group “Order-making powers:
bodies to which the powers apply
Amendment 96 pre-empts amendment 41
Amendment 101 pre-empts amendment 102
Order-making powers: bodies to which the powers apply
17, 18, 19, 20, 23, 24, 25, 89, 27, 28, 29, 90, 30, 31, 32, 33, 34, 42, 48, 49
Order-making powers: impact on local authority budgets
68
SP Bill 26-G1
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Order-making powers: best regulatory practice
39, 40
Order-making powers: power of MSPs and committees to make orders
69
Providing information on the exercise of public functions
70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 109
Limitation on number of special advisers
80, 110
Publication of financial information by Scottish Ministers
111, 112
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
2nd Meeting, 2010 (Session 3)
Tuesday 26 January 2010
Present:
Derek Brownlee
Linda Fabiani
Tom McCabe (Deputy Convener)
Andrew Welsh (Convener)

Malcolm Chisholm
Joe FitzPatrick
Jeremy Purvis
David Whitton

Public Services Reform (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 1).
The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 14,
15, 16, 17, 18, 19, 20, 21, 24, 25, 27, 31, 36, 37, 39, 40, 41, 42, 43, 45, 46, 48, 49,
55, 57, 59 and 64.
The following amendments were agreed to (by division)—
9 (For 5, Against 0, Abstentions 3)
10 (For 4, Against 0, Abstentions 4)
11 (For 4, Against 0, Abstentions 4)
12 (For 6, Against 0, Abstentions 1)
13 (For 7, Against 0, Abstentions 1).
The following amendments were disagreed to (by division)—
83 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote)
84 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote)
85 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting vote)
86 (For 3, Against 5, Abstentions 0)
87 (For 3, Against 5, Abstentions 0)
88 (For 3, Against 5, Abstentions 0)
22 (For 3, Against 5, Abstentions 0)
23 (For 3, Against 5, Abstentions 0)
26 (For 3, Against 5, Abstentions 0)
28 (For 3, Against 5, Abstentions 0)
29 (For 3, Against 5, Abstentions 0)
30 (For 3, Against 5, Abstentions 0)
32 (For 3, Against 5, Abstentions 0)
33 (For 3, Against 5, Abstentions 0)
34 (For 3, Against 5, Abstentions 0)
35 (For 3, Against 5, Abstentions 0)
91 (For 3, Against 5, Abstentions 0)
38 (For 3, Against 5, Abstentions 0)


1673

94 (For 3, Against 4, Abstentions 0)
44 (For 3, Against 5, Abstentions 0)
47 (For 3, Against 5, Abstentions 0)
50 (For 3, Against 5, Abstentions 0)
51 (For 3, Against 5, Abstentions 0)
52 (For 3, Against 5, Abstentions 0)
53 (For 3, Against 5, Abstentions 0)
54 (For 3, Against 5, Abstentions 0)
100 (For 3, Against 5, Abstentions 0)
101 (For 3, Against 4, Abstentions 1)
56 (For 3, Against 5, Abstentions 0)
58 (For 3, Against 5, Abstentions 0)
60 (For 3, Against 5, Abstentions 0)
104 (For 4, Against 4, Abstentions
vote)
105 (For 4, Against 4, Abstentions
vote)
106 (For 4, Against 4, Abstentions
vote)
107 (For 4, Against 4, Abstentions
vote)
108 (For 4, Against 4, Abstentions
vote)
61 (For 3, Against 5, Abstentions 0)
62 (For 3, Against 5, Abstentions 0)
63 (For 3, Against 5, Abstentions 0)
65 (For 3, Against 5, Abstentions 0).

0; amendment disagreed to on casting
0; amendment disagreed to on casting
0; amendment disagreed to on casting
0; amendment disagreed to on casting
0; amendment disagreed to on casting

Amendments 68 and 69 were moved and, with the agreement of the Committee,
withdrawn.
The following amendments were not moved: 89, 90, 92, 93, 95, 96, 97, 98, 99, 102
and 103.
Sections 1, 3, 4, 5, 6, 9, 15, 16, 17, 18, 19, 23 and 24 and schedules 1, 2 and 4 were
agreed to without amendment.
Sections 2, 7, 8, 10, 11, 12, 13, 14, 20, 21, 22 and 25 and schedule 3 were agreed to
as amended.
The Committee ended consideration of the Bill for the day, section 25 having been
agreed to.
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14:20
On resuming—

Public Services Reform
(Scotland) Bill: Stage 2
The Convener: Our next item is stage 2
consideration of the Public Services Reform
(Scotland) Bill. Now that the cabinet secretary’s
officials have taken their seats, I will move straight
to consideration of amendments.
Section 1 agreed to.
Schedule 1 agreed to.
Section 2—Transfer to Scottish Natural
Heritage of functions of Advisory Committee
on sites of special scientific interest
The Convener: Amendment 1, in the name of
the cabinet secretary, is grouped with
amendments 2 to 8.
John Swinney: Amendment 1 and the other
amendments in the group seek to respond to the
Rural Affairs and Environment Committee’s
recommendation at stage 1 to amend section
2(3)(a) to allow existing committees within Scottish
Natural Heritage to take on the advisory
committee’s functions on sites of special scientific
interest. The amendment will also delete
provisions that would have amended SNH’s power
of direction and delegation with respect to the
committee on sites of special scientific interest that
Scottish Natural Heritage would be required to
establish, because those provisions will no longer
be necessary.
Amendment 2 will place on SNH a duty to
consider any representations to the notification of
sites of special scientific interest made in
accordance with section 21(6) and (7) of the
Nature Conservation (Scotland) Act 2004, and to
take such action as it thinks fit in relation to
making a decision on whether to confirm or
withdraw the notification.
Amendments 3 to 8 are consequential on
amendments 1 and 2.
I move amendment 1.
Amendment 1 agreed to.
Amendments 2 to 8 moved—[John Swinney]—
and agreed to.
Section 2, as amended, agreed to.
The Convener: I suspend the meeting to allow
for a change of officials.
14:23
Meeting suspended.
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The Convener: No member has indicated that
they wish to intervene—

14:24
On resuming—
After section 2
The Convener: Amendment 9, in the name of
the cabinet secretary, is grouped with
amendments 10, 11, 66 and 67.
John Swinney: Amendment 9 seeks to transfer
Waterwatch Scotland’s customer representation
and complaints handling roles to Consumer Focus
Scotland and the Scottish Public Services
Ombudsman respectively, to allow for the transfer
of staff to either body; and to require those bodies,
together with the Water Industry Commission for
Scotland, to form co-operation agreements.
Although the Review of SPCB Supported Bodies
Committee did not decide in favour of the proposal
for the SPSO to take on complaints handling for
the water sector, it noted that its decision was
finely balanced. The transfer of Waterwatch
Scotland’s functions will result in significant
advantages for water customers, including a
simplified landscape for service users; improved
service as a result of Consumer Focus Scotland
and the SPSO drawing on lessons learned in other
sectors; and a reduction in overall costs. I have
therefore looked to address that committee’s
concerns about this matter.
The Review of SPCB Supported Bodies
Committee
raised
concerns
about
the
Government’s proposal to fund the SPSO’s new
role through a levy on water customers and
wondered whether the ombudsman could deal
with complaints about licensed providers who
provide retail services to non-domestic customers.
After consulting the Scottish Parliamentary
Corporate Body and the ombudsman, I have
agreed to implement their preferred option that the
ombudsman be funded to handle water complaints
through its existing funding stream from the SPCB.
I have taken care to ensure that a mechanism is in
place for the SPSO to handle complaints about
licensed providers and have also taken the
opportunity to strengthen protection for nondomestic customers.
The Review of SPCB Supported Bodies
Committee also noted that it had not considered
evidence on how Waterwatch Scotland’s customer
representation functions would be taken forward.
That is a crucial part of the overall package.
Consumer Focus Scotland already provides
customer representation in a wide range of sectors
and both its experience and its greater research
and analysis resources will ensure that consumers
in the water sector are well represented, while at
the same time simplifying the landscape and
reducing costs.
I move amendment 9.
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David Whitton: Forgive my lack of knowledge
of the procedure, but is it all right for me to ask the
cabinet secretary a question or do I have to lodge
an amendment to do so?
The Convener: You may ask a question.
David Whitton: I understand that the proposal
to move Waterwatch Scotland’s complaints
handling functions to the SPSO was not
considered originally. Why has there been a
change of mind?
John Swinney: It was not exactly a change of
mind on my part. The issue was considered by the
Review of SPCB Supported Bodies Committee,
which, as I said in my remarks, did not support the
Government’s proposal to introduce such a
mechanism, although its view in that respect was
finely balanced. After reflecting on the matter, I
have seen an opportunity to streamline not only
the number of public bodies but the complaints
handling process and have lodged a Government
amendment to bring the proposal into the bill.
Obviously, I have taken care to ensure that the
financial arrangements, which were an issue for
the SPCB, have been addressed to its
satisfaction.
David Whitton: You say that the committee’s
view was finely balanced, but I understand that it
voted against the proposal.
John Swinney: As I said, the committee did not
decide in favour of the SPSO taking on complaints
handling but noted that its decision was finely
balanced. If Mr Whitton looks at the committee’s
report, he will see that the decision was indeed
finely balanced, although in the end the committee
voted against the proposal.
David Whitton: With regard to the Scottish
Prison Complaints Commission, I understand that
there was no disagreement about the proposal to
move the handling of complaints about the
Scottish Prison Service to the SPSO. However,
complaints about prisons tend to fall into two
categories—general complaints and complaints
about medical issues—and a question has been
raised over whether the SPSO could handle
medical complaints. I assume that the cabinet
secretary wishes to transfer the whole lot to the
SPSO, so how will he ensure that the ombudsman
is able to examine such complaints?
John Swinney: I will have to get back to Mr
Whitton on that at stage 3. He is absolutely right to
ensure that such issues are fully and properly
considered, and I will write to the committee on the
matter.
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14:30
The Convener: It would be helpful if the cabinet
secretary were to gather the questions from the
committee and respond to them at the end.

Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

John Swinney: If it helps, convener, we can
return to and deal with that point later in the stage
2 proceedings.

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

ABSTENTIONS

Malcolm Chisholm (Edinburgh North and
Leith) (Lab): On Waterwatch Scotland, I have
some quotations from what the cabinet secretary
said in evidence to the Review of SPCB
Supported Bodies Committee. Perhaps I should
not read out them all, but I will give you a flavour.
You said:

The Convener: The result of the division is: For
5, Against 0, Abstentions 3.

“The Government will not take forward the proposals in
the public services reform bill, because we consider them
to fall much more within the scope of the Review of SPCB
Supported Bodies Committee … The Government’s
proposals will require a response from the committee. The
committee must decide whether the proposals are
appropriate and should be taken forward … I do not think
that it would be appropriate for the Government to add
something else to the remit of the Scottish Public Services
Ombudsman, as that would begin to contaminate the sense
of judgment that members of the public will want to
have.”—[Official Report, Review of SPCB Supported
Bodies Committee, 9 December 2008; c 28, 29.]

The Convener: The question is, that
amendment 10 be agreed to. Are we agreed?

Obviously, politicians are entitled to change their
mind, but do you accept that you have changed
your mind and, if so, why have you changed it?

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

John Swinney: Throughout the process, I have
thought that we have an opportunity to rationalise
complaints handling processes. The Review of
SPCB Supported Bodies Committee has taken a
particular view. There are arguments about
proposals that would benefit the way in which
individuals can raise concerns and complaints. I
believe that the bill is an opportunity to make
progress on that. I will not sit here and tell the
committee that I am unable to change my mind on
certain questions. We have an opportunity to
streamline complaints handling and give members
of the public a better sense of how they can
advance concerns in a more orderly fashion.
The proposal has been discussed in detail with
the Scottish Public Services Ombudsman. He is of
the view that his organisation will be able to deal
satisfactorily with the new responsibilities. There
have of course been other discussions in the past
about adding to the SPSO’s responsibilities. The
current proposals seem to be a case in which that
can happen.
The Convener: The question is,
amendment 9 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)

that

Amendment 9 agreed to.
After schedule 1
Amendment 10 moved—[John Swinney].

Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

ABSTENTIONS

The Convener: The result of the division is: For
4, Against 0, Abstentions 4.
In that case, I have to use the convener’s
casting vote. [Interruption.] No, I do not. I beg your
pardon—I am very anxious and was power mad
for a moment or two.
Amendment 10 agreed to.
Amendment 11 moved—[John Swinney].
The Convener: The question is, that
amendment 11 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

ABSTENTIONS
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Convener: The result of the division is: For
4, Against 0, Abstentions 4.
Amendment 11 agreed to.
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Sections 3 to 6 agreed to.
The Convener: We will have a short
suspension, again to allow a change of officials.
14:34
Meeting suspended.
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Section 8—Delegation of Ministerial functions
under section 5 of Science and Technology
Act 1965
Amendment 13 moved—[John Swinney].
The Convener: The question is, that
amendment 13 be agreed to. Are we agreed?
Members: No.

14:35
On resuming—

The Convener: There will be a division.
FOR

After section 6
The Convener: Amendment 12, in the name of
the cabinet secretary, is grouped with amendment
13.
John Swinney: Amendment 12 seeks to
dissolve the Scottish Environment Protection
Agency’s regional boards and to remove the
agency’s statutory duty to operate them. The
SEPA board believes that the obligation to operate
regional boards does not provide the level or
format of local engagement and accountability that
it now seeks with its customers and local
communities and, in the course of 2009, it began
to develop a new framework for local engagement
and anticipated phasing out regional boards. The
most recent regional board meeting took place in
November 2009. The developments were initially
endorsed by my colleague, Michael Russell, the
then Minister for Environment, and are now fully
supported
by
my
colleague,
Roseanna
Cunningham.
Amendment 13 is a technical amendment to
ensure that the reference to the section is correct.
I move amendment 12.
The Convener: The question is, that
amendment 12 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

ABSTENTIONS
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
6, Against 0, Abstentions 1.
Amendment 12 agreed to.
Section 7 agreed to.

Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)
Whitton, David (Strathkelvin and Bearsden) (Lab)

ABSTENTIONS
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
7, Against 0, Abstentions 1.
Amendment 13 agreed to.
Section 8, as amended, agreed to.
The Convener: I allow a short suspension for a
change of officials.
14:38
Meeting suspended.
14:39
On resuming—
After section 8
The Convener: Amendment 14, in the name of
the cabinet secretary, is grouped with amendment
15.
John Swinney: Through the national forest land
scheme, communities are able to purchase land
on the national forest estate for non-forestry
purposes only. In its stage 1 report on the Climate
Change (Scotland) Bill, the Rural Affairs and
Environment Committee recommended that we
incorporate in future legislation provisions to allow
for community leasing.
Amendment 14 amends the Forestry Act 1967 to
allow the Forestry Commission commissioners to
delegate functions relating to the management of
the national forest estate to community bodies.
Forestry Commission Scotland will amend the
national forest land scheme to include
opportunities for communities to lease land for
forestry purposes.
The forestry commissioners’ powers to enter into
joint ventures in relation to land that they manage
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in England and Wales do not apply to Scotland.
That has caused difficulties, for example with the
legal constitution of Forest Holidays, which is a
joint venture with the Camping and Caravanning
Club. Amendment 15 will remove the cross-border
anomaly, by extending to Scotland the powers that
the forestry commissioners have to form joint
ventures regarding land that they manage south of
the border.
I move amendment 14.
Amendment 14 agreed to.
Amendment 15 moved—[John Swinney]—and
agreed to.
Section 9 agreed to.
Schedule 2 agreed to.
The Convener: We will have yet another short
suspension, to allow officials to leave.
14:41
Meeting suspended.
14:41
On resuming—
Section 10—Public functions: efficiency,
effectiveness and economy
The Convener: Amendment 83, in the name of
Jeremy Purvis, is grouped with amendments 84,
85, 16, 86 to 88, 21, 22, 26, 35, 91, 36, 92, 93, 37,
38, 94 to 96, 41, 43 to 47, 97 to 99, 50 to 54, 100
to 103, 55 to 60, 104 to 108, 61 to 65, 81 and 82.
If amendment 88 is agreed to, I cannot call
amendment 20, which is in the group entitled
“Order-making powers: bodies to which the
powers apply”, because of pre-emption. If
amendment 96 is agreed to, amendment 41 will be
pre-empted, and if amendment 101 is agreed to,
amendment 102 will be pre-empted.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Given that we are debating
how to slim down government in Scotland, it is
worth noting that the frequent changes of officials
to ensure that the minister is properly briefed and
supported demonstrate that Opposition parties
have considerably less back-up than the
Government has.
There was much debate at stage 1 about the
powers in part 2 of the bill. In my view, and in the
view of the vast majority of witnesses who gave
evidence at stage 1, the powers are too wide in
scope, include parliamentary bodies that should
not have been included, and provide insufficient
safeguards to allow for full and proper scrutiny of
orders. However, it was accepted that there would
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and should be opportunities for the Government to
bring forward proposals to make minor or
consequential changes to public bodies, to
improve their efficiency in the interests of public
service.
The amendments in the group that I lodged have
three main aims: first, to increase the Parliament’s
power, through the procedure that would be
followed if an order was laid; secondly, to limit the
scope of powers, to allow for a balanced and
proportionate approach to the Government’s ability
to make changes to agencies and bodies; and
thirdly, to remove from the scope of the bill the
parliamentary commissioners and bodies that
have been created by the Parliament, are directly
funded by the Parliament, and are directly
answerable to the Parliament. It should be up to
the Parliament to decide how and when changes
to those bodies are made. We will consider that
issue when we debate the next group of
amendments.
In essence, the improved procedures that are
provided for in amendment 83 and the other
amendments in my name in the group would allow
the Parliament an opportunity to decide whether it
agreed with the Government that an order was a
proportionate means of making changes. If the
Parliament did not agree, the Government would
have to introduce primary legislation.
14:45
My amendments 83 and 84 would improve the
scope of the power in section 10 by allowing the
Government to bring forward proposals that would
improve the efficiency, effectiveness and economy
of public bodies, but not by abolishing bodies or
creating new ones. I recognise the need to create
an opportunity to make procedural, minor or
consequential improvements or changes to
bodies, but such a power should not also be used
to abolish bodies or confer functions on other
bodies. I set that out in amendment 85. I support
the Government’s amendment 16, which is
consistent with my thinking.
My amendment 86 would prevent the creation of
bodies. There is nothing in the order-making
power to limit the size of bodies, which means
that, instead of creating small agencies, huge
bodies could be formed. Amendment 87 seeks to
ensure that the procedure that the Government
has brought forward in the bill cannot be used to
pass to local authorities the functions of any body
listed in schedule 3, as that would be
inappropriate.
Amendment 91 would deal with the issue that
many people raised with the committee at stage 1
and which was debated in the stage 1 debate in
the chamber. The Government says in the bill that


1679

1773

26 JANUARY 2010

the measures are
“proportionate to the policy objective”,

without giving a definition of proportionate. It says
that “the necessary protection” would be put in
place, but it has not defined that. It also says that
the measures would be “broadly consistent” with
the policy aims of bodies, again without giving a
definition. The deletion of paragraphs (d) and (e)
of section 12(2) is consistent with the limiting of
the use of the procedure, as I have outlined.
Amendments 92 and 93 are consequential
amendments.
Amendment 94 proposes the insertion into
section 13 of similar wording on the abolition or
creation of a body. Given the width of the power to
remove or reduce burdens, the restriction is
sensible. Amendments 95 to 99 are consequential
amendments.
I lodged other amendments in the group to give
the committee an opportunity to consider the
removal of all sections in part 2. In the stage 1
debate, the Government stated that it was willing
to consider amendments that would give
Parliament a much greater opportunity to allow
some procedural, minor and consequential
changes to be made without the need for a wider
set of powers. I am giving the minister and the
committee the opportunity to remove or improve
part 2, either now or at stage 3—the opportunity
exists for the Government to come back with
improvements along the lines that I have outlined.
I move amendment 83.
The Convener: I invite the minister to speak to
amendment 16 and the other amendments in the
group.
John Swinney: I will do that and address Mr
Purvis’s proposals.
As Mr Purvis has made clear, his first choice is
to remove part 2 and the related schedules, and
he has lodged a series of amendments to enable
that. If the committee does not agree to that
proposal, his second choice is to weaken the
order-making powers by restricting their scope to
modifying or transferring functions, rather than
allowing them to confer or abolish functions.
It makes no sense for the powers to be undone
in that way. The purpose of the order-making
powers is to improve the exercise of public
functions and to reduce burdens. If, to achieve
those gains, it is necessary to confer or abolish
functions, the provisions should allow for that. I
also do not agree that the purpose of the section
10 power should be confined to efficiency,
effectiveness and economy, as proposed in
amendment 83. The purpose of the power is to
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“improve the exercise of public functions, having regard
to—
(a) efficiency,
(b) effectiveness, and
(c) economy”,

but it is not confined to those considerations. We
seek to take a broader approach.
I turn to the proposals that the Government has
brought forward to address the various concerns
that were raised by the Finance Committee and
the other committees that took evidence on the
bill, which were also a major feature of the
parliamentary debate at stage 1. I begin with the
issue of the abolition of bodies. I accept that the
bill, as drafted, did not make it explicitly clear that
the abolition of a body could follow only as a
consequence of other provisions in an order made
under part 2. There was not—and is not—a freestanding provision to abolish bodies at will. We
have now made it expressly clear that an order
made under section 10 or section 13(1) can
abolish a person, body or office-holder only if the
body in question has no functions left to
exercise—in other words, only if all its functions
have been abolished or transferred elsewhere. A
body can, therefore, be abolished only if it has
effectively become an empty shell with no
functions left to exercise.
At the Finance Committee’s suggestion, we
have also lodged amendments to provide that
“necessary
protection”—the
entrenched
constraints on the use of the order-making
powers—includes, among other things, provisions
that protect the independence of the judiciary and
judicial decision making, whether by courts,
tribunals or any other office or appointment
exercising functions of a judicial nature; civil
liberties; and any existing duties to protect and
preserve cultural heritage.
I turn now to procedure. We have lodged
amendments that give full effect to the
recommendations of the Subordinate Legislation
Committee. In particular, at the start of the
consultation process, a proposed draft order would
have to be laid before Parliament together with an
explanatory document. There would then be a
period of 60 sitting days to allow full public
consultation and to allow the relevant
parliamentary committees to undertake scrutiny of
the draft order if they wished to do that. Once laid,
the draft order—I stress that it would be a draft
order—would then be subject to the affirmative
resolution procedure.
That approach, which was recommended by the
Subordinate Legislation Committee, is simpler and
more straightforward than what is proposed in the
procedural amendments that have been lodged by
Mr Purvis and Mr Whitton. Mr Whitton’s
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amendments would potentially allow a majority
Government to insist on important orders being
dealt with by the negative resolution procedure
because of its ability to command a parliamentary
majority on the question. The Government’s
approach, which is a direct response to what the
Subordinate
Legislation
Committee
recommended, provides that a strong, uniform test
would have to be passed when an order was
produced. My proposals would allow full public
consultation with interested parties on every draft
order and an opportunity for committees to
consider the draft order and for Parliament to
approve it—or not—by affirmative resolution as a
matter of course in every case. That is exactly
what the Subordinate Legislation Committee
suggested.
For those reasons, I invite the committee to
resist Jeremy Purvis’s amendments, which seek to
remove or restrict the order-making powers, and to
agree to the procedural amendments that I have
lodged on the recommendation of the Subordinate
Legislation Committee, which are preferable to
those that have been lodged by Mr Purvis and Mr
Whitton and which address specific concerns
about the scope of the order-making powers.
The Convener: I call David Whitton to speak to
amendment 101 and the other amendments in the
group.
David Whitton: I note what the minister says
about the Subordinate Legislation Committee. I
am not sure that I agree with his views on what
would happen if there were a majority
Government. The committee has heard a lot of
evidence on the effect that the order-making
powers would have. We have also heard about the
procedures that are followed elsewhere.
I believe that adding to section 20 the
procedures that are listed in amendment 101
would put in place a better test of what the cabinet
secretary or any future cabinet secretary does
when changing—how do I describe it?—the makeup of a public body. That better test would give
Parliament the chance to have a better say over
what ministers propose.
Derek Brownlee: Amendments 81 and 82 are
relatively straightforward and would impose a
sunset clause on whatever remains of part 2, to
require Parliament to vote to renew the provisions
in part 2. The amendments are relatively selfexplanatory.
Malcolm Chisholm: I am particularly interested
in amendments 21 and 36—the cabinet secretary
spoke to the former but not the latter—which take
us to the heart of the matter in relation to section
10. My comments will be probing.
Amendment 21 says:
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“An order under this section may”

dissolve a body
“only if the person, body or office-holder has, or will have by
virtue of the order, no exerciseable functions.”

The cabinet secretary referred to that amendment
twice, but he did not read out the words
“or will have by virtue of the order”.

The inclusion of those words might have a
simple explanation but, on the face of it, they
seem unnecessary and might make people slightly
suspicious. The implication of such an order is that
functions have gone, but those words suggest that
residual functions might remain, to be abolished
by the order. I would welcome a response on that
from the cabinet secretary.
That takes us into what will happen to functions.
The bill still contains the words “modifying”,
“conferring”, “abolishing” and “transferring”. The
heart of people’s concerns is that functions might
be modified undesirably. The bill still refers to
abolishing functions, so a residual concern is that
functions might be abolished—perhaps that could
be clarified.
Functions will certainly be able to be modified,
which raises the concern that important functions
will be changed fundamentally. Amendment 36
addresses that issue—it homes in on the concept
of necessary protection by way of example. The
examples in the amendment are interesting. I
would welcome the cabinet secretary’s comments
on the amendment, the thinking behind it and the
extent to which it might give reassurance.
The cabinet secretary knows of the various
bodies that have had concerns about the matter. I
have flagged up before the Mental Welfare
Commission for Scotland’s functions and its
independence. He knows that concerns were
expressed when its move into NHS Quality
Improvement Scotland was proposed, because
that would have meant that it lost its distance and
independence from ministers. Proposed section
12(2A)(c) refers to the
“health and safety of persons”.

Will he give the Mental Welfare Commission
reassurance?
More generally, I would welcome more
comments on the concept of necessary protection
and on how we distinguish between functions that
can be modified or possibly abolished and those
that have a special status that relates to the words
“necessary protection”. When the concept was first
discussed, it was said that necessary protection
was clear and did not need to be reinforced, but
the point of amendment 36 is to reinforce the
concept, by example. However, the examples that
are given might not capture all the elements of
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necessary protection, so people will still be
concerned that the fundamental nature of bodies
such as the Mental Welfare Commission could be
removed and that such bodies might be modified
or moved into different bodies. I accept that the
cabinet secretary has attempted to allay concerns,
but many people will remain concerned about the
loss of fundamental functions.
15:00
John Swinney: Mr Brownlee talked about
introducing a sunset clause. That is a sensible
additional safeguard and I am happy for it to be
included in the bill to provide further reassurance.
It would also create discipline in the use of the
powers as the bill is applied.
I will concentrate on the issues that Malcolm
Chisholm raised, because they included a number
of substantial points. The first was about the
inclusion in amendment 21 of the words:
“or will have by virtue of the order”.

In essence, those words are in the amendment to
capture the circumstance in which a particular
function had not been used over time, although it
was statutorily within a body’s gift to exercise it.
The phrase is included to capture any remaining
redundant functions that may be part of a body’s
role. The approach in amendment 21 is to try to
provide the clarity that, as I accepted in my
remarks following Mr Purvis’s comments, was
lacking in the bill.
Mr Chisholm’s second point was about whether
we had done enough to make a distinction
between abolished functions and abolished
bodies. I hope that, in my earlier remarks and in
the clarification that I just gave, I made the
distinction that the Government seeks to make
between, on the one hand, the power in an order
to address on the basis of economy, effectiveness
and efficiency the functions of particular bodies
and other considerations; and, on the other, the
mechanism for tidying up the landscape of public
bodies where functions have been removed from
bodies by prior consent. By making that
distinction, we are giving a direct response to
concerns that were expressed in the stage 1
debate and in evidence, and I hope that that
adequately conveys and captures the point.
Mr Chisholm’s final point was on amendment 36.
I welcome his acknowledgement that we have
attempted to define necessary protection more
clearly. The explanation that we have gone for in
amendment 36 is designed not to be an
exhaustive list of considerations or factors but to
illustrate the essential characteristics that would
have to be judged in certain circumstances. To
satisfy the condition in section 12(2)(b) of not
removing any necessary protection, there would
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have to be consistency of direction and
interpretation between proposals that were made
and the characteristics of the organisations in
question, which is essentially the definition of
necessary protection that we are trying to drive at.
I hope that those remarks provide the
reassurance that Mr Chisholm was looking for.
On the wider question about order-making
powers, we have established by virtue of the
amendments that I am promoting today a uniform
test for any order under part 2.
Mr Whitton’s amendments differ from the
amendments that the Government has lodged, in
that they apply a different level of test. They allow
a Government to use its majority essentially to
choose which level of scrutiny it intends to apply to
any particular order. That option does not exist
under the Government’s amendments, which
make it mandatory for all orders to go through the
process that those amendments set out.
Jeremy Purvis: I understand the cabinet
secretary’s points, but I believe that the
Government’s position is flawed in two key
respects, the first of which relates to what he has
just mentioned. I believe that my amendment 100
takes a better position, as it broadly reflects the
views of many witnesses who gave evidence to
the committee; it also reflects the Westminster
Parliament’s legislation, which the cabinet
secretary has on a number of occasions used as
an example of where the Scottish Government is
merely following.
If the Government wishes to bring forward an
order to make improvements to public bodies in
Scotland, it has the power to do so, but Parliament
should decide on the appropriate mechanism by
which that happens. If my amendment is agreed
to, the Parliament would consider the
Government’s intentions, and would then be able
to agree to a resolution. If it agreed to a resolution
that an order was the appropriate mechanism, it
would have the opportunity to consider whether
the affirmative or the negative resolution
procedure should be used. That is a safeguard
that Parliament holds; it would not be relevant
whether the Government had a majority or was a
minority Government. Indeed, the Westminster
Parliament has decided on a procedure whereby it
decides on the appropriate procedure—and the
Westminster Parliament is not unfamiliar with
majority Governments.
Parliament should decide whether an order is
the appropriate mechanism for bringing about any
changes. If it decides that it is not, the
Government would be required to introduce
primary legislation to bring about those changes.
That leads us back to the scope of an order,
which is the second area in which the
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Government’s position does not address the
concerns that the committee heard from witnesses
at stage 1.
Under amendment 83, the Government would
have the ability to make changes to public bodies
in Scotland, but for the purpose of ensuring, rather
than simply “having regard to”, the efficiency and
effectiveness of those bodies. There is a
substantive difference between an order whose
purpose is to improve public services and an order
whose purpose is to make changes—
notwithstanding the preconditions set by the
Government—to the entire list of bodies in
schedule 3. Parliament should have the ability to
state what the appropriate procedure is; that is the
proper mechanism.
Any substantive changes over and above
improving the efficiency and effectiveness of the
body would probably sit more comfortably within
primary legislation, as that would allow Parliament
to consider whether to amend any proposals that
were brought forward. Ultimately, my proposal in
amendment 100 would allow Parliament to agree
to a resolution to that effect, which is a better
mechanism.
I turn finally to the Government’s amendment
16, which allows for the ability to abolish a body
only if it has no functions left to exercise. I
understand that point entirely, and it sits
comfortably with my amendment 83. If a body has
changed so radically, measures to abolish it would
fit more comfortably within primary legislation,
rather than the Government bringing forward an
order that would go far beyond the stated policy
aims of improving a public body’s efficiency and
the effectiveness.
I press amendment 83.
The Convener: The question is, that
amendment 83 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For,
4, Against 4, Abstentions 0.
I use my casting vote against the amendment.
Amendment 83 disagreed to.
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Amendment 84 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 84 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I use my casting vote against the amendment.
Amendment 84 disagreed to.
Amendment 85 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 85 be agreed to. Are we agreed?
Members: No
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I use my casting vote against the amendment.
Amendment 85 disagreed to.
Amendment 16 moved—[John Swinney]—and
agreed to.
The Convener: Amendment 17, in the name of
John Swinney, is grouped with amendments 18 to
20, 23 to 25, 89, 27 to 29, 90, 30 to 34, 42, 48 and
49.
John Swinney: Amendment 17 recognises that
Parliament has only very recently legislated in
relation to the Scottish Court Service in the
Judiciary and Courts (Scotland) Act 2008. That act
contains specific order-making powers that
provide for the functions of the Scottish Court
Service to be carried out by ministers in certain
circumstances. It would not be right to cut across
the very specific arrangements that the 2008 act
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makes in respect of the Scottish Court Service, so
amendment 17 and other related amendments,
including amendment 21 in group 5, make it
absolutely clear that the order-making powers in
part 2 of the bill may not abolish or amend the
constitution of the Scottish Court Service as
defined in the 2008 act. Neither would it be
appropriate to amend the constitution of crossborder public authorities, so we propose that the
specific reference in section 10 to “the Forestry
Commissioners” should be replaced with a
reference to cross-border public authorities
generally.
The Government has listened to arguments that
particular safeguards are necessary in relation to
some public bodies, and we have brought forward
a series of amendments that are designed to meet
those concerns. We recognise that the five
parliamentary commissioners and the ombudsman
are accountable to Parliament, not to ministers,
and that their independence from ministers needs
to be beyond question. We therefore propose that,
in relation to those bodies, the power to initiate
proposals should rest with the Scottish
Parliamentary Corporate Body rather than with
ministers, and that, following consultation, an
order could be laid only with the consent of the
SPCB. I am pleased to say that the Presiding
Officer has written to me to say that the SPCB
considers that proposal to be a workable
compromise.
I have considered Jeremy Purvis’s amendments
to remove the bodies from schedule 3 altogether,
but I do not take that view, since removing them
would make it impossible to use the order-making
powers to make sensible adjustments to the
functions and remit of the commissioners. We also
propose to make it expressly clear that the power
in section 11 to add bodies to schedule 3 does not
apply to local authorities, which means that they
could not at some future date become subject to
the order-making powers.
On reflection, and after considering the evidence
submitted to the committee, I propose that Audit
Scotland and the Scottish Commission for Public
Audit should be removed from schedule 3
altogether. Audit Scotland is in the unique position
of being responsible for auditing both Government
and
Parliament,
including
the
Scottish
Parliamentary Corporate Body, and must therefore
be seen to be independent of both. As the
convener of the Scottish Commission for Public
Audit pointed out during the stage 1 debate, the
SCPA is responsible for scrutinising the budget
and expenditure of Audit Scotland and providing
assurance to Parliament that it is using its
resources efficiently and effectively. In effect, as
the convener of the SCPA pointed out, the SCPA
audits the auditors.
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15:15
I do not think that the arguments for excluding
the parliamentary commissioners, the ombudsman
and the two audit bodies apply to either the
Accounts Commission or the police complaints
commissioner for Scotland. Therefore, I do not
support David Whitton’s amendments in respect of
those bodies.
The Accounts Commission’s role relates entirely
to local government, not central Government; it is
not responsible for scrutinising or holding ministers
to account. It does not, therefore, fall into the
same category as Audit Scotland or the SCPA and
there is no special case for removing it from
schedule 3. The police complaints commissioner
for Scotland is not a parliamentary commissioner.
The PCCS is appointed by and is accountable to
ministers. His or her role is to investigate
complaints; the PCCS is not in any way
responsible
for
overseeing
ministers
or
investigating complaints against them. I do not
think, therefore, that there are any special
circumstances that would justify removing the
police complaints commissioner for Scotland from
schedule 3.
I move amendment 17.
Jeremy Purvis: At stage 1, the committee
received evidence on the considerable concern
about the position of bodies created directly by
Parliament, answerable to and funded by it. Part of
the scrutiny of those bodies is parliamentary rather
than governmental, which is right and proper. The
cabinet secretary is correct to say that it is
absolutely appropriate that none of those bodies is
seen to be part of Government, either directly or
indirectly, and that they cannot be reformed
dramatically by Government, regardless of where
the intention to do so first arose. That applies to
the Commissioner for Public Appointments in
Scotland as well as to the Scottish Information
Commissioner and it is broadly consistent with
what the cabinet secretary said about Audit
Scotland.
I recognise that Audit Scotland has a particular
role that is distinct from the others, but an equally
strong case could be made for withholding the
statutory requirements from the information
commissioner. It is absolutely necessary that the
public views all those bodies as parliamentary
bodies in how they were created—through an
open
and
transparent
mechanism
of
accountability. That would be diluted by their
inclusion in schedule 3.
I looked closely at the letter from the Presiding
Officer, but I am not satisfied that the Presiding
Officer, as chair of the corporate body, should
write in that manner to the Government agreeing
to what could be a “workable compromise”. I am
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sure that the cabinet secretary has the letter
among his papers. We have to be clear about the
language used and the way in which the corporate
body recognises that a compromise could be
formed with the Government on a bill that is still
making its passage through Parliament. I do not
believe that that is the corporate body’s role; there
needs to be much greater overall consideration by
Parliament before that debate takes place.
Amendment 23 seeks to remove the
parliamentary commissioners and the ombudsman
from schedule 3. If changes are to be made, that
would allow the Parliament to make those
changes in any way it thinks fit.
It is worth noting that a bill is due to be
introduced that would potentially allow a
parliamentary committee to make changes to
those bodies. It would be nonsense to pass the
Public Services Reform (Scotland) Bill, having
included those bodies and the power to change
them by order, when different primary legislation is
to be introduced. Removing the bodies from
schedule 3 is a preferable way forward.
David Whitton: Having listened carefully to
what the minister said, I will not move my
amendments.
Derek Brownlee: I remind members that, along
with four other MSPs, I am a member of the
Scottish Commission for Public Audit. As this
might not get much hearing elsewhere, I note the
Government’s moves in relation to Audit Scotland
and the SCPA. It is worth noting that the proposal
to withdraw the SCPA and Audit Scotland from
schedule 3 was one of the options that the SCPA
requested. An alternative would have been to put
Audit Scotland under the potential direction of the
SCPA, and the SCPA under the potential direction
of the SPCB. Nonetheless, the amendments
lodged in relation to Audit Scotland and the SCPA
are a step in the right direction.
The Convener: If no other members wish to
comment, I ask the minister to wind up the debate.
John Swinney: First, Mr Purvis raised a point
about my letter from the Presiding Officer. In the
interests of absolute clarity, I should say that the
Presiding Officer, in the letter dated 22 January,
wrote that my proposals could be a workable
compromise. Earlier, I said that the corporate body
considers the proposal to be a workable
compromise, which overstated the corporate
body’s position. I am happy to put that on the
record, and I apologise if I overstated the contents
of the Presiding Officer’s letter.
This is an important area of activity. Mr Purvis
raised a fundamental question about the
independence of the parliamentary commissioners
and the ombudsman. I hope that I have made it
clear during the passage of the bill that the
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Government in no way wishes to question or
constrain that independence. Today’s proposals
expressly remove from the Government a power
of initiation in that respect in relation to the
ombudsmen and commissioners, and put that
power of initiation rightly and properly where it
should sit, with Parliament and with the corporate
body as a body elected by Parliament. That
appears to me to be a powerful and effective way
of demonstrating the independence of those
bodies and their relationship to Parliament. I hope
that the committee is reassured by the intention
behind the Government’s amendments. I very
much welcome the corporate body’s consideration
of the issue and its understanding of the
movement that the Government has been trying to
make to recognise that the ombudsman and the
commissioners are of a different character from
the other bodies, and that therefore the power of
initiation and the order-making powers should lie
with Parliament and the corporate body and not
with ministers.
Amendment 17 agreed to.
Amendment 18 moved—[John Swinney]—and
agreed to.
Amendment 86 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 86 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 86 disagreed to.
Amendment 19 moved—[John Swinney]—and
agreed to.
Amendment 87 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 87 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)
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AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 87 disagreed to.
The Convener: Amendment 68, in the name of
Derek Brownlee, is in a group on its own.
Derek Brownlee: Amendment 68 deals with
the—admittedly very unlikely—scenario whereby
ministers may decide to transfer functions to local
government without providing the resources that
would naturally go with the functions. Bearing in
mind the importance of the relationship between
local and central Government, and the Scottish
Government’s desire to maintain a good working
relationship with local government, amendment 68
would enable ministers to confer powers on local
government without anyone being under the
mistaken impression that resources were not
being provided. Amendment 68 seeks to provide
additional protection to local government to ensure
that its support for the bill’s provisions is not taken
advantage of by a future Government that might
wish to pass on responsibilities without adequate
resources.
I move amendment 68.
John Swinney: I have some sympathy with the
intent of amendment 68, but I have concerns
about how it would interact with existing
arrangements for agreeing the funding of local
authorities. The amendment would introduce a
specific requirement, dealing only with the funding
of functions transferred or delegated under an
order under part 2, but that would risk the
Government and local authorities having to
consider the matter in isolation from the much
wider discussions that are held with local
authorities about the funding of the full range of
their functions. It is important that any discussions
about local authority funding can take the widest
view of the functions that local authorities conduct
and any changes to those that may from time to
time be agreed.
The financial memorandum accompanying the
bill makes clear the Government’s commitment
that there would be a fair transfer of resources to
local government where there is an additional
financial burden for local authorities. I hope that Mr
Brownlee will accept that, when an order under
part 2 of the bill is being considered, I am
concerned to ensure that discussions with local
authorities about whether there are any financial
implications for them can be taken in the round.
For those reasons, I do not think that it would be
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either necessary or appropriate to impose a
specific statutory duty on ministers about an
aspect of local authority funding that relates to
only one piece of the much more complex and
comprehensive picture of local authority funding.
On that basis, I invite Derek Brownlee not to press
amendment 68.
Derek Brownlee: I am grateful for what the
minister said. Of course, he cannot bind any
successors in relation to what future Governments
might do, but I have not been trampled over by
local authorities in a rush to see the position
transposed into legislation. On that basis, I am
therefore happy to withdraw amendment 68, if the
committee is so content
Amendment 68, by agreement, withdrawn.
The Convener: Amendment 88, in the name of
Jeremy Purvis, was debated with amendment 83.
If amendment 88 is agreed to, amendment 20 will
be pre-empted.
Amendment 88 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 88 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 88 disagreed to.
Amendments 20 and
Swinney]—and agreed to.

21

moved—[John

Amendment 22 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 22 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
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Schedule 3—Improvement of public functions:
listed bodies

McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 22 disagreed to.
Section 10, as amended, agreed to.
Section 11—Public functions: further provision
Amendment 23 moved—[Jeremy Purvis].
15:30
The Convener: The question is, that
amendment 23 be agreed to. Are we all agreed?

Amendment 89 not moved.
Amendment 27 moved—[John Swinney]—and
agreed to.
Amendment 28 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 28 be agreed to. Are we all agreed?
Members: No.
The Convener: There will be a division.
FOR

Members: No.

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Convener: There will be a division.

AGAINST

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
25

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 28 disagreed to.
Amendment 29 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 29 be agreed to. Are we all agreed?
Members: No.

Amendment 23 disagreed to.
Amendments 24 and
Swinney]—and agreed to.

Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

moved—[John

Amendment 26 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 26 be agreed to. Are we all agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 26 disagreed to.
Section 11, as amended, agreed to.

The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 29 disagreed to.
Amendment 90 not moved.
Amendment 30 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 30 be agreed to. Are we all agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)
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AGAINST

FOR

Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 30 disagreed to.
Amendment 31 moved—[John Swinney]—and
agreed to.
Amendment 32 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 32 be agreed to. Are we all agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 32 disagreed to.
Amendment 33 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 33 be agreed to. Are we agreed?

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 34 disagreed to.
Amendment 35 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 35 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 35 disagreed to.
Schedule 3, as amended, agreed to.
Section 12—Preconditions

Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 33 disagreed to.
Amendment 34 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 34 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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Amendment 91 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 91 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 91 disagreed to.
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Amendment 36 moved—[John Swinney]—and
agreed to.
Amendments 92 and 93 not moved.
Amendment 37 moved—[John Swinney]—and
agreed to.
Amendment 38 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 38 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

1792

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 94 disagreed to.
Amendments 95 and 96 not moved.

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 38 disagreed to.
Section 12, as amended, agreed to.
Section 13—Power to remove or reduce
burdens
The Convener: Amendment 39, in the name of
the minister, is grouped with amendment 40.
John Swinney: During the external and
committee scrutiny of the bill, the Federation of
Small Businesses and others supported section
13—which provides the power to remove or
reduce burdens—while arguing that it would be
improved by the inclusion of a power to promote
regulatory principles. Amendment 39 ensures that
the order-making power in section 13 can be used
to remove or reduce any obstacle to regulation
being carried out in a way that is transparent,
accountable, proportionate, consistent and
targeted.
I move amendment 39.
Amendment 39 agreed to.
Amendment 40 moved—[John Swinney]—and
agreed to.
Amendment 94 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 94 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

Amendments
41
to
Swinney]—and agreed to.

43

moved—[John

Amendment 44 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 44 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 44 disagreed to.
Section 13, as amended, agreed to.
Section 14—Preconditions
Amendments 45 and
Swinney]—and agreed to.

46

moved—[John

Amendment 47 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 47 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)
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The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 47 disagreed to.
Section 14, as amended, agreed to.
After section 14
Amendment 48 moved—[John Swinney]—and
agreed to.
The Convener: Amendment 69, in the name of
Derek Brownlee, is in a group on its own.
Derek Brownlee: Amendment 69 is perhaps
best termed a novel amendment, in that it seeks to
broaden the powers in the bill rather than to
restrict them, as most of the other amendments
seek to do. It relates to a scenario in which a
minority Government may, in contrast to the
prevailing view in Parliament, not wish to proceed
with measures that would otherwise be potentially
subject to the order-making powers in part 2.
Amendment 69 seeks to transfer those powers
to either an individual member or, more likely, to a
committee of the Scottish Parliament. It is
probably accurate to say that that is without
precedent. It is perhaps not the usual form for
Parliament to seek to take upon itself the
responsibilities that the Government seeks to take
on, but nonetheless I believe that it is competent
for it to do so if it wishes.
The amendment addresses the more serious
point that there is not within the bill, as currently
drafted, a mechanism for allowing alternative
suggestions from outwith the Government on
bringing bodies that are not parliamentary bodies
into the process to be dealt with under the ordermaking powers in part 2.
This is a legitimate area that, in the years to
come, will be the subject of greater debate. The
proposed new section seeks to entrench the
powers of Parliament and encourage the pace of
public service reform.
I move amendment 69.
15:45
Malcolm Chisholm: I probably sound like an
old Government minister. Derek Brownlee makes
an interesting and novel suggestion, but he has
admitted that it is anomalous. Members may be
able to think of many bills of the Scottish
Parliament that contain an order-making power
that they would have liked to trigger. In fact, when
we discuss section 4, members will probably
observe that certain order-making powers in the
Regulation of Care (Scotland) Act 2001 still have
not been triggered. Perhaps some back bencher
or a committee would have liked to do that.
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As someone who is now fully devoted to the
idea of giving as much power as possible to
Parliament, I can see that the idea has certain
attractions. Nevertheless, I do not think that it
would be proper to do it for one bill out of the more
than 100 that we have passed. We might refer the
idea to the Standards, Procedures and Public
Appointments Committee, but it would be
inappropriate to implement it for this one piece of
legislation, especially given the fact that some of
us are unhappy about the order-making power in
the first place.
John Swinney: I will not try to rival Mr Chisholm
as an old Government minister, but as a current
Government minister I agree fundamentally with
what he has just said. There is a significant issue
here, and it would be worth while for the
Standards, Procedures and Public Appointments
Committee to examine whether we want to go
down the proposed route in general. In Parliament,
we have clearly delineated responsibilities in
relation to primary and secondary legislation, and
the proposal would have to be considered as part
of a wider assessment of what it is appropriate to
take forward. Therefore, although I have some
sympathy with the aspirations behind Mr
Brownlee’s proposal, I think that Mr Chisholm’s
wisdom on the matter is worth following.
Derek Brownlee: Uniting Mr Chisholm and Mr
Swinney is a significant achievement, and I am
always happy to defer to the greater wisdom of Mr
Chisholm. On that basis, I accept that the
suggestion that the proposal be looked at in a
broader context is reasonable and seek the
committee’s
agreement
to
withdraw
the
amendment.
Amendment 69, by agreement, withdrawn.
After schedule 3
Amendment 49 moved—[John Swinney]—and
agreed to.
Section 15—Subordinate legislation and
powers of direction, appointment and consent
Amendments 97 to 99 not moved.
Amendment 50 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 50 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
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Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 50 disagreed to.
Section 15 agreed to.
Section 16—Local taxation
Amendment 51 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 51 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

1796
Section 18—Forcible entry etc

Amendment 53 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 53 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 53 disagreed to.
Section 18 agreed to.

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

Section 19—Prohibition on modification of this
Part

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.

The Convener: The question is, that
amendment 54 be agreed to. Are we agreed?

Amendment 54 moved—[Jeremy Purvis].

Amendment 51 disagreed to.

Members: No.

Section 16 agreed to.

The Convener: There will be a division.

Section 17—Criminal penalties
Amendment 52 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 52 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 54 disagreed to.
Section 19 agreed to.
Section 20—Procedure
Amendment 100 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 100 be agreed to. Are we agreed?

Amendment 52 disagreed to.

Members: No.

Section 17 agreed to.

The Convener: There will be a division.
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FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 100 disagreed to.
The Convener: If amendment 101, in the name
of David Whitton, is agreed to, amendment 102
will be pre-empted.
Amendment 101 moved—[David Whitton].
The Convener: The question is, that
amendment 101 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

ABSTENTIONS
McCabe, Tom (Hamilton South) (Lab)

The Convener: The result of the division is: For
3, Against 4, Abstentions 1.
Amendment 101 disagreed to.
Amendments 102 and 103 not moved.
Amendment 55 moved—[John Swinney]—and
agreed to.
Amendment 56 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 56 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)
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The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 56 disagreed to.
Section 20, as amended, agreed to.
Section 21—Consultation
Amendment 57 moved—[John Swinney]—and
agreed to.
Amendment 58 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 58 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 58 disagreed to.
Section 21, as amended, agreed to.
Section 22—Explanatory document laid before
the Scottish Parliament
Amendment 59 moved—[John Swinney]—and
agreed to.
Amendment 60 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 60 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 60 disagreed to.
Section 22, as amended, agreed to.
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26 JANUARY 2010
After section 22

Amendment 104 moved—[David Whitton].
The Convener: The question is, that
amendment 104 be agreed to. Are we agreed?

1800

Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.

Members: No.

I use my casting vote against the amendment.

The Convener: There will be a division.

Amendment 106 disagreed to.

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I use my casting vote against the amendment.
Amendment 104 disagreed to.
Amendment 105 moved—[David Whitton].
The Convener: The question is, that
amendment 105 be agreed to. Are we agreed?

Amendment 107 moved—[David Whitton].
The Convener: The question is, that
amendment 107 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.

Members: No.

I use my casting vote against the amendment.

The Convener: There will be a division.

Amendment 107 disagreed to.

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I use my casting vote against the amendment.
Amendment 105 disagreed to.
Amendment 106 moved—[David Whitton].
The Convener: The question is, that
amendment 106 be agreed to. Are we agreed?

Amendment 108 moved—[David Whitton].
The Convener: The question is, that
amendment 108 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.

Members: No.

I use my casting vote against the amendment.

The Convener: There will be a division.

Amendment 108 disagreed to.

FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)

Section 23—Combination with powers under
European Communities Act 1972
Amendment 61 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 61 be agreed to. Are we agreed?
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Members: No.

1802

AGAINST

The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 61 disagreed to.
Section 23 agreed to.
Section 24—Order-making powers:
modifications of enactments
Amendment 62 moved—[Jeremy Purvis].

Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 63 disagreed to.
Schedule 4 agreed to.
Section 25—Interpretation of Part 2
Amendment 64 moved—[John Swinney]—and
agreed to.
Amendment 65 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 65 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

16:00
The Convener: The question is, that
amendment 62 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 62 disagreed to.
Section 24 agreed to.
Schedule 4
ORDER-MAKING POWERS: MODIFICATIONS OF ENACTMENTS

Amendment 63 moved—[Jeremy Purvis].
The Convener: The question is, that
amendment 63 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)
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Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 65 disagreed to.
Section 25, as amended, agreed to.
The Convener: That concludes day one of our
stage 2 consideration.
16:02
Meeting suspended.

Public Services Reform (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 9
Sections 10 and 11
Sections 12 to 25
Section 26
Sections 27 to 33
Section 34
Sections 35 to 37
Section 38
Sections 39 to 89
Sections 90 and 91
Section 92
Sections 93 and 94
Sections 95 to 103

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Schedule 6
Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedules 11 and 12
Schedule 13
Schedule 14
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 25
Derek Brownlee
70

After section 25, insert—
<PART
INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS
Public functions: duty to provide information on sustainable economic growth

5

10

(1)

Each person, body and office-holder listed in schedule 3 must act in the way best
calculated to promote and increase sustainable economic growth so far as is consistent
with the exercise of their functions.

(2)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder referred to in subsection (1) must publish a statement of the steps
they have taken to promote and increase sustainable economic growth through the
exercise of their functions during that quarter.>

Derek Brownlee
70A As an amendment to amendment 70, line 8, leave out <quarter> and insert <year>
Derek Brownlee
70B

As an amendment to amendment 70, line 11, leave out <quarter> and insert <year>
SP Bill 26-ML2

1

Session 3 (2010)
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Derek Brownlee
71

After section 25, insert—
<Public functions: duty to provide information on cost efficiency
(1)

Each person, body and office-holder listed in schedule 3 must act in the way best
calculated to improve the efficiency and reduce the cost of the exercise of their
functions.

(2)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder referred to in subsection (1) must publish a statement of the steps
they have taken to improve the efficiency and reduce the cost of the exercise of their
functions during that quarter.>

5

Derek Brownlee
71A As an amendment to amendment 71, line 6, leave out <quarter> and insert <year>
Derek Brownlee
71B

As an amendment to amendment 71, line 9, leave out <quarter> and insert <year>
Derek Brownlee

72

After section 25, insert—
<Public functions: duty to provide information on communication costs
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in providing information to, or communicating with, members of the
public about the exercise of their functions during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to—

5

(a) advertising,
10

(b) sponsorship,
(c) publication of relevant documents, and
(d) relevant staff costs.>
Derek Brownlee

72A As an amendment to amendment 72, line 3, leave out <quarter> and insert <year>
Derek Brownlee
72B

As an amendment to amendment 72, line 6, leave out <quarter> and insert <year>
Derek Brownlee

72C As an amendment to amendment 72, line 7, leave out <quarter> and insert <year>
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2

Derek Brownlee
73

After section 25, insert—
<Public functions: duty to provide information on cost of travel outside the United
Kingdom
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in travelling outside the United Kingdom in the exercise of their
functions during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to—

5

(a) travel tickets,

10

(b) car mileage, and
(c) accommodation expenses.>
Derek Brownlee
73A As an amendment to amendment 73, line 4, leave out <quarter> and insert <year>
Derek Brownlee
73B

As an amendment to amendment 73, line 7, leave out <quarter> and insert <year>
Derek Brownlee

73C As an amendment to amendment 73, line 8, leave out <quarter> and insert <year>
Derek Brownlee
74

After section 25, insert—
<Public functions: duty to provide information on cost of hospitality and
entertainment
(1)

5

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in the exercise of their functions in providing—
(a) hospitality, and
(b) entertainment,
to any individual or organisation during that quarter.

10

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to—
(a) attendance at sporting or cultural events,
(b) provision of meals, and
(c) provision of alcoholic drinks.>

3
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Derek Brownlee
74A As an amendment to amendment 74, line 4, leave out <quarter> and insert <year>
Derek Brownlee
74B

As an amendment to amendment 74, line 9, leave out <quarter> and insert <year>
Derek Brownlee

74C As an amendment to amendment 74, line 10, leave out <quarter> and insert <year>
Derek Brownlee
75

After section 25, insert—
<Public functions: duty to provide information on consultancy costs
(1)

As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must publish a statement of the expenditure
they have incurred in engaging the services of external consultants during that quarter.

(2)

Such a statement must include details of expenditure incurred during that quarter in
relation to advice on—

5

(a) management,
(b) accountancy, and
(c) communications.>

10

Derek Brownlee
75A As an amendment to amendment 75, line 3, leave out <quarter> and insert <year>
Derek Brownlee
75B

As an amendment to amendment 75, line 5, leave out <quarter> and insert <year>
Derek Brownlee

75C As an amendment to amendment 75, line 6, leave out <quarter> and insert <year>
Derek Brownlee
76

After section 25, insert—
<Public functions: duty to provide information on remuneration
(1)

Each person, body and office-holder listed in schedule 3 must publish annually details of
how many individuals within that organisation receive total remuneration in excess of
£150,000 per annum.

(2)

For the purposes of subsection (1), “total remuneration” includes—
(a) salary,
(b) bonus, and
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4

(c) pension.>
Derek Brownlee
77

After section 25, insert—
<Public functions: duty to provide information on expenditure
As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must produce a statement identifying any
individual item they have procured or purchased within that quarter which cost in excess
of £25,000.>
Derek Brownlee

78

After section 25, insert—
<Public functions: duty to provide information on certain payments to employees
Each person, body and office-holder listed in schedule 3 must publish annually a
statement of the total amount of all payments—
(a) made to employees who leave their employment during that year,
(b) which are paid in consequence of those employees so leaving, and
(c) which exceed the amounts which such employees were entitled to under their
contracts of employment or under any enactment.>
Derek Brownlee

79

After section 25, insert—
<Public functions: further duties to provide information
(1)

The Scottish Ministers may, by order, require each person, body and office-holder listed
in schedule 3 to provide information on expenditure incurred on any matter relating to
the exercise of their functions.

(2)

No order is to be made under subsection (1) unless a draft of the statutory instrument
containing the order has been laid before, and approved by resolution of, the
Parliament.>

Derek Brownlee
109

After section 25, insert—
<Public functions: duty to provide information on special advisers
(1)

The Scottish Ministers must publish annually a statement of the total amount of all
payments made to special advisers.

(2)

Such a statement must include details of sums paid or credited as—
(a) remuneration (including bonuses),
(b) allowances and expenses, and
(c) pension (including pension contributions).

(3)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>
5
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Karen Whitefield
195

After section 25, insert—
<Public functions: local authorities’ kinship care strategies
(1)

Each local authority must, before the expiry of the period of 12 months beginning with
the date of Royal Assent, prepare and publish a kinship care strategy.

(2)

A “kinship care strategy” is a strategy relating to how the local authority will exercise
their functions under Part 5 of the Looked After Children (Scotland) Regulations 2009
(S.S.I. 2009/210) in respect of children looked after by them (within the meaning of
section 17(6) of the Children (Scotland) Act 1995 (c.36)).

(3)

Such a strategy must be prepared in accordance with the following principles—
(a) the needs of the child are to be paramount,
(b) the child’s wishes must be taken into account,
(c) where placement within the child’s family would not be in the child’s best
interests, placement with a suitable kinship carer is to be preferred over any other
form of placement.

(4)

Each local authority must—
(a) as soon as reasonably practicable after the end of the period of 12 months
beginning with the date they first publish their kinship care strategy, and
(b) as soon as reasonably practicable after the end of each subsequent 12 month
period,
publish a report on the steps they have taken to implement that strategy.

(5)

Each local authority must keep their kinship care strategy under review and may, if they
consider it appropriate to do so, vary that strategy.

(6)

A local authority must, where they vary their kinship care strategy under subsection (5),
publish that strategy as soon as reasonably practicable after so doing.

(7)

Subsections (3) to (6) apply to a kinship care strategy so varied as they apply to a
strategy published under subsection (1).

(8)

In subsection (3), “kinship carer” means a carer who is—
(a) related to the child (either by blood, marriage or civil partnership), or
(b) known to the child and with whom the child has a pre-existing relationship.>

Karen Whitefield
196

After section 25, insert—
<Public functions: local authorities’ disabled children and their families strategies
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(1)

Each local authority must, before the expiry of the period of 12 months beginning with
the date of Royal Assent, prepare and publish a disabled children and their families
strategy.

(2)

A “disabled children and their families strategy” is a strategy relating to how the local
authority will support disabled children and their families through the services provided
by them.

(3)

Each local authority must—

6

(a) as soon as reasonably practicable after the end of the period of 12 months
beginning with the date they first publish their disabled children and their families
strategy, and
(b) as soon as reasonably practicable after the end of each subsequent 12 month
period,
publish a report on the steps they have taken to implement that strategy and on the
expenditure they have incurred in so doing.
(4)

Each local authority must keep their disabled children and their families strategy under
review and may, if they consider it appropriate to do so, vary that strategy.

(5)

A local authority must, where they vary their disabled children and their families
strategy under subsection (4), publish that strategy as soon as reasonably practicable
after so doing.

(6)

Subsections (3) to (5) apply to a disabled children and their families strategy so varied
as they apply to a disabled children and their families strategy published under
subsection (1).
Section 26

Fiona Hyslop
113

In section 26, page 14, line 12, at end insert <or Alba Chruthachail>
Schedule 5
Fiona Hyslop

114

In schedule 5, page 89, line 33, at end insert—
<( )

The first chief executive employed by Creative Scotland is to be the person who,
immediately before the coming into force of this paragraph, is the chief executive
designate employed by Creative Scotland 2009 Limited; and that person is employed as
chief executive until the term of appointment as chief executive designate of Creative
Scotland 2009 Limited would have ended.

( )

But if there is no person employed by Creative Scotland 2009 Limited as chief executive
designate immediately before the coming into force of this paragraph, the Scottish
Ministers are to make the first appointment of the chief executive of Creative Scotland
on such terms and conditions as the Scottish Ministers may determine.>

Fiona Hyslop
115

In schedule 5, page 90, line 1, leave out <The> and insert <Each subsequent>
Section 27
Malcolm Chisholm

187

In section 27, page 14, line 26, after <culture> insert <in its broad sense as a way of life>

7
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Section 28
Fiona Hyslop
116

In section 28, page 15, line 14, at end insert—
<( )

In this section, “assistance” does not include financial assistance.>
Section 29

Fiona Hyslop
117

In section 29, page 15, line 27, leave out subsection (6)
Section 34
Malcolm Chisholm

188

In section 34, page 17, line 7, leave out <Care and Social Work> and insert <Services>
Malcolm Chisholm

189

In section 34, page 17, line 8, leave out <“SCSWIS”> and insert <“SSIS”>
Schedule 7
Shona Robison

118

In schedule 7, page 95, line 17, at end insert—
<( )

The Scottish Ministers are to make the first appointment of the chief executive on such
terms and conditions as the Scottish Ministers may determine.>

Shona Robison
119

In schedule 7, page 95, line 18, leave out <The> and insert <Each subsequent>
Section 35
Malcolm Chisholm

190

In section 35, page 17, line 22 at end insert—
<( ) Personalisation is to be promoted.>
Schedule 8
Shona Robison

120

In schedule 8, page 98, line 20, leave out paragraph 3 and insert—
<3 (1)
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A “school care accommodation service” is a service which—

8

(a) consists of the provision of residential accommodation to a pupil in a place in or
outwith a public, independent or grant-aided school;
(b) is provided (whether or not during term-time) for the purpose of or in connection
with the pupil’s attendance at the school (whether current or otherwise); and
(c) is provided to the pupil by—
(i)

an education authority or the managers of an independent or grant-aided
school; or

(ii) any person under arrangements made between that person and any such
authority or managers.
(2)

For the purposes of sub-paragraph (1)(c)(i), a service which—
(a) falls within the description given by sub-paragraph (1)(a), (b) and (c)(ii); and
(b) is provided to the pupil in domestic premises,
is to be regarded as being provided by that authority or (as the case may be) those
managers.

(3)

A service may be excepted from the definition in sub-paragraph (1) by regulations.>

Shona Robison
121

In schedule 8, page 100, line 8, leave out <eighteen> and insert <sixteen>
Shona Robison

122

In schedule 8, page 100, line 23 leave out <or>
Shona Robison

123

In schedule 8, page 100, line 25, at end insert—
<( ) a child is required to reside with by virtue of section 70(3)(a) of the Children
(Scotland) Act 1995; or
( ) is a kinship carer (within the meaning of the Looked After Children (Scotland)
Regulations 2009 (S.S.I. 2009/210)), of a child,>
Section 40
Malcolm Chisholm

191

In section 40, page 19, line 3, leave out <may> and insert <must>
Malcolm Chisholm

192

In section 40, page 19, line 3, after <publish> insert <(either or both)>
Section 43
Karen Whitefield

197

In section 43, page 21, line 12, at end insert—

9
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<( )

In relation to a matter mentioned in subsection (3)(b), SCSWIS must conduct a joint
inspection with Her Majesty’s inspectors of schools (that is to say, the inspectors of
schools appointed by Her Majesty under the Education (Scotland) Act 1980 (c.44)).>

Karen Whitefield
197A As an amendment to amendment 197, line 2, leave out <conduct a joint inspection with> and
insert <consult and take account of any matters raised by>
Shona Robison
124

In section 43, page 21, line 13, leave out from first <in> to end of line 14 and insert <must be
conducted in accordance with a plan—
(a) prepared in accordance with section (Inspections under section 43: best
regulatory practice), and
(b) approved by the Scottish Ministers.>
Malcolm Chisholm

198

In section 43, page 21, line 14, at end insert—
<( )

Where a provider of social services evaluates the matters in subsection (2) in relation to
the services it provides, it must notify SCSWIS that it has carried out such an
evaluation.

( )

Where SCSWIS has been so notified that an evaluation has been carried out it must, as
soon as reasonably practicable, inspect—
(a) the social service, or
(b) the organisation or co-ordination of the social services
that has been evaluated.>
After section 43

Shona Robison
125

After section 43, insert—
<Inspections under section 43: best regulatory practice

5

(1)

SCSWIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.

(2)

The plan—
(a) must set out arrangements for inspections to be so carried out,
(b) may make different provision for different purposes.

(3)

For the purposes of subsection (1), “best regulatory practice” means practice under
which (in particular) inspections should be carried out in a way that is transparent,
accountable, proportionate and consistent.

(4)

In preparing a plan under subsection (1), SCSWIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

SCSWIS—

10
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10

(a) must keep the plan under review, and
(b) may from time to time revise, with the approval of the Scottish Ministers, the
plan.

15

(6)

SCSWIS must, in preparing a plan (or any revisal), consult such persons as it considers
appropriate.>

Malcolm Chisholm
125A As an amendment to amendment 125, line 6, after <out> insert <(including inspections of those
services subject to self evaluation)>
Section 46
Shona Robison
126

In section 46, page 22, line 29, after <make> insert—
(a) provision (including provision modifying any duties under this section) specifying
circumstances in which—
(i)

any right to receive,

(ii) access to,
(iii) availability of,
copies of reports (or of parts of such reports) may be restricted, refused or
withheld,
(b)>
Section 47
Shona Robison
127

In section 47, page 23, line 7, at end insert—
<( ) requiring information produced to an authorised person to be held in compliance
with prescribed conditions and further disclosures to be made in compliance with
such conditions,>
Shona Robison

128

In section 47, page 23, line 13, at end insert—
<( )

In subsection (2), “prescribed” means prescribed by regulations under subsection (1).>
After section 53

Shona Robison
129

After section 53, insert—

11


1705

<Emergency cancellation of registration
(1)

SCSWIS may apply to the sheriff for an order cancelling the registration of a care
service.

(2)

The application may be granted if it appears to the sheriff that, unless the order is made,
there will be a serious risk to the life, health or wellbeing of persons.

(3)

The sheriff may make such interim order as the sheriff thinks fit.

(4)

As soon as practicable after SCSWIS has applied for an order under subsection (1), it
must notify the appropriate authorities.

(5)

Where the order applied for is made (or an interim order is made), SCSWIS must as
soon as reasonably practicable give a copy of it to the person who provides the care
service.

(6)

The sheriff may determine an application under this section in the absence of the person
providing the care service to which the application relates.

(7)

An order under this section has effect—
(a) from the time at which it is made, or
(b) from such other time as the sheriff considers appropriate.

(8)

Within 14 days of the day on which an order under this section is made, an appeal may
be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order,
(b) revoke the order,
(c) modify the order,
(d) make such other order as the sheriff principal thinks fit.

(10) The decision of the sheriff principal on an appeal under subsection (8) is final.
(11) An order under this section has effect notwithstanding the making of an appeal in
relation to the order.
(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority, and

(ii) health board,
within whose area the care service is provided, and
(b) any other body established by or under an enactment whom SCSWIS thinks it
appropriate to notify.>
After section 54
Shona Robison
130

After section 54, insert—
<Emergency condition notices
(1)
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Subsection (2) applies where—
12

(a) a person is providing a care service registered under this Chapter, and
(b) SCSWIS believes that the absence of a condition in relation to the registration of
that service poses a serious risk to the life, health or wellbeing of persons.
(2)

SCSWIS may at any time give notice (an “emergency condition notice”) to the person
providing the service specifying a condition, in relation to registration, in respect of that
risk.

(3)

The condition so specified takes effect immediately on receipt of the emergency
condition notice.

(4)

An emergency condition notice must—
(a) state that, within 14 days after service of the notice, the person to whom it is given
may make written representations to SCSWIS concerning any matter which that
person wishes to dispute, and
(b) explain the right of appeal conferred by section (Emergency condition notices:
appeals)(1).

(5)

SCSWIS must consider any representations made under subsection (4)(a) and, following
such consideration, must —
(a) give the person providing the service a condition notice stating that SCSWIS
proposes to vary or remove the condition specified in the emergency condition
notice, or
(b) notify the person that it does not intend to give such a condition notice.

(6)

When notifying a person under subsection (5)(b), SCSWIS must explain the right of
appeal conferred by section (Emergency condition notices: appeals)(1).

(7)

Where a condition notice has been given by virtue of subsection (5)(a) containing a
proposal to remove the condition, SCSWIS must implement the proposal unless it
appears to it that it would be inappropriate to do so.>

Shona Robison
131

After section 54, insert—
<Application of Part to condition notices following emergency condition notices
(1)

Section 57 does not apply to a condition notice given by virtue of section (Emergency
condition notices)(5)(a).

(2)

The reference in section 58(5) to a proposal in relation to which a condition notice has
been given does not include a reference to a proposal contained in a condition notice
given by virtue of section (Emergency condition notices)(5)(a) to remove the condition
mentioned in that provision.

(3)

The reference to a proposal in section 60(1) does not include a reference to a proposal
contained in a condition notice given by virtue of section (Emergency condition
notices)(5)(a) to remove the condition mentioned in that provision.>

Shona Robison
132

After section 54, insert—
<Emergency condition notices: appeals
(1)

A person—
13
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(a) who is given an emergency condition notice, and
(b) who—
(i)

makes no written representations in accordance with section (Emergency
condition notices)(4)(a), or

(ii) makes such representations but is notified as mentioned in section
(Emergency condition notices)(5)(b),
may, within 14 days after the relevant date, appeal to the sheriff against the imposition
of the condition.
(2)

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service of the
emergency condition notice,
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

(3)

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to continue
to have effect,
(b) direct that the condition is to cease to have effect,
(c) direct that the condition be varied as specified in the direction,
(d) impose an additional condition in relation to the registration.>
Section 55

Shona Robison
133

In section 55, page 26, line 12, after <force> insert <, or for the addition of a condition,>
Shona Robison

134

In section 55, page 26, line 27, leave out <or removed> and insert <, removed or added>
Section 63
Shona Robison

135

In section 63, page 30, line 1, at end insert—
<(A1) Regulations may confer, in relation to care services, additional functions on SCSWIS.>
Shona Robison

136
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In section 63, page 30, line 11, after <subsection> insert <(A1) or>

14

Section 64
Shona Robison
137

In section 64, page 30, line 21, after <consult> insert <the Scottish Public Services
Ombudsman,>
Shona Robison

138

In section 64, page 30, line 23, leave out from <and> to end of line 24
Shona Robison

139

In section 64, page 30, line 26, leave out <and with such consent>
Section 72
Shona Robison

140

In section 72, page 33, line 28, at end insert—
<( )

In the circumstances mentioned in subsection (3)(b) or (c), SCSWIS must do the thing
proposed unless it appears to it that it would be inappropriate to do so.>
After section 80

Shona Robison
141

After section 80, insert—
<Duty of SCSWIS to consult the Mental Welfare Commission for Scotland
SCSWIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in every
case in which it appears to SCSWIS appropriate having regard to the Commission’s
functions under sections 5(b) and 10 of the Mental Health (Care and Treatment)
(Scotland) Act 2003 (asp 13).>
Section 81
Shona Robison

142

In section 81, page 37, line 10, leave out <Ministers> and insert <Public Services Ombudsman>
Shona Robison

143

In section 81, page 37, line 10, leave out from <and> to end of line 11
Shona Robison

144

In section 81, page 37, line 13, leave out <with such consent> and insert <after such
consultation>

15
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Section 83
Shona Robison
145

Leave out section 83
Section 84
Shona Robison

146

In section 84, page 38, line 23, leave out <their> and insert <its>
After section 84
Shona Robison

147

After section 84, insert—
<Local authorities and health bodies: awareness of SCSWIS reports etc.
(1)

For the purposes of its functions as they relate to the provision of care services
(including the making of arrangements with other persons to provide such services)—
(a) a local authority,

5

(b) a health body,
must, so far as reasonably practicable, make itself aware of the matters mentioned in
subsection (3).
(2)

In carrying out its duty under subsection (1), a local authority or health body must have
regard to any guidance issued by the Scottish Ministers in respect of that duty.

(3)

The matters are such—

10

(a) reports,
(b) information,
(c) notices,
15

prepared, disseminated, given or otherwise produced by SCSWIS as the local authority
or, as the case may be, the health body considers relevant.>
Karen Whitefield

147A As an amendment to amendment 147, line 3, leave out <care> and insert <social>
Jackie Baillie
147B As an amendment to amendment 147, line 7, leave out <, so far as reasonably practicable, make
itself aware of> and insert <take into account>
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Section 86
Shona Robison
148

In section 86, page 39, line 8, after <is> insert <, subject to section (Transfer of staff etc. to
Healthcare Improvement Scotland),>
Shona Robison

149

In section 86, page 39, line 10, after <are> insert <, subject to section (Transfer of staff etc. to
Healthcare Improvement Scotland),>
Shona Robison

150

In section 86, page 39, line 15, at end insert—
<(d) any person to whom section (Transfer of staff: further provision) applies
immediately before that date is transferred into the employment of SCSWIS.>
Shona Robison

151

In section 86, page 39, line 19, leave out <or (c)> and insert <, (c) or (d)>
Shona Robison

152

In section 86, page 39, line 25, leave out <or (c)> and insert <, (c) or (d)>
After section 86
Shona Robison

153

After section 86, insert—
<Transfer of staff: further provision
(1)

This section applies to such persons who are members of staff of the Scottish Ministers
employed in the Executive Agency of the Scottish Ministers known as Her Majesty’s
Inspectorate of Education in Scotland as the Scottish Ministers may by order specify.

(2)

Such an order may specify any description of such employees or any individual such
employee.

(3)

For the purposes of subsection (1), an order may not be made in relation to staff on
secondment or loan to the Executive Agency of the Scottish Ministers known as Her
Majesty’s Inspectorate of Education in Scotland from another part of the Scottish
Administration.

(4)

The power to make an order under subsection (1)—
(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.

(5)

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.>

17
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Section 87
Shona Robison
154

In section 87, page 40, line 1, at end insert—
<( ) includes power to make such consequential, supplemental, incidental, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,>
Schedule 10
Shona Robison

155

In schedule 10, page 103, line 3, at end insert—
<Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
bodies)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,
(b) at the appropriate place, in alphabetical order, insert—
“Social Care and Social Work Improvement Scotland”.>
Shona Robison

156

In schedule 10, page 104, line 17, at end insert—
<Scottish Public Services Ombudsman Act 2002 (asp 11)
In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities)—
(a) paragraph 38 is repealed,
(b) after paragraph 52 insert—
“52A Social Care and Social Work Improvement Scotland.”.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,
(b) under the heading “Executive bodies” insert, at the appropriate place in
alphabetical order—
“Social Care and Social Work Improvement Scotland”.
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.
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18

In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), for paragraph (f) substitute—
“(f) Social Care and Social Work Improvement Scotland;”.
In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), for paragraph (k) substitute—
“(k) Social Care and Social Work Improvement Scotland;”.
In section 9(2) (duty to give advice), for paragraph (e) substitute—
“(e) Social Care and Social Work Improvement Scotland;”.
In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), for paragraph (i) substitute—
“(i)

Social Care and Social Work Improvement Scotland;”.

In section 34(3) (inquiries under section 33: co-operation), for paragraph (c) substitute—
“(c) Social Care and Social Work Improvement Scotland;”.
Adult Support and Protection (Scotland) Act 2007 (asp 10)
The Adult Support and Protection (Scotland) Act 2007 is amended as follows.
In section 5(1) (co-operation), for paragraph (b) substitute—
“(b) SCSWIS,”.
In section 42(3) (Adult Protection Committees), for paragraph (b) substitute—
“(b) SCSWIS,”.
In section 43 (membership)—
(a) in subsection (2), for “the Care Commission” substitute “SCSWIS”,
(b) in subsection (3), for “The Care Commission” substitute “SCSWIS”.
In section 44(2)(c) (Adult Protection Committee procedure), for “the Care Commission”
substitute “SCSWIS”.
In section 45(2)(d) (duty to provide information to Adult Protection Committee), for
“the Care Commission” substitute “SCSWIS”.
In section 46(b)(v) (biennial report), for “the Care Commission” substitute “SCSWIS”.
In section 53(1) (interpretation of Part 1)—
(a) the definition of the Care Commission is repealed,
(b) after the definition of “removal order” insert—
““SCSWIS” means Social Care and Social Work Improvement Scotland,”.
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
The Protection of Vulnerable Groups (Scotland) Act 2007 is amended as follows.
In section 8 (provision of prescribed information to the Scottish Ministers by certain
persons)—
(a) in subsection (2)—

19
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(i)

the entry relating to the Scottish Commission for the Regulation of Care in
the list of persons to whom the section applies is repealed,

(ii) after the entry in that list relating to the Scottish Social Services Council
insert—
“Social Care and Social Work Improvement Scotland”,
(b) in subsection (3)—
(i)

in paragraph (c), the words “the Scottish Commission for the Regulation of
Care and” are repealed,

(ii) in that paragraph, for “the Commission or, as the case may be, the Council”
substitute “it”,
(iii) the word “and” immediately following that paragraph is repealed,
(iv) after that paragraph insert—
“(ca) in relation to Social Care and Social Work Improvement Scotland, such
functions as are conferred on it by virtue of the 2009 Act and any other
enactment, and”.
In section 17(5)(c) (information relevant to listing decisions)—
(a) sub-paragraph (x) is repealed,
(b) the word “or” immediately following sub-paragraph (xi) is repealed,
(c) after that sub-paragraph add—
“(xii) Social Care and Social Work Improvement Scotland, or”.
In section 19 (information held by public bodies etc.), in subsection (3)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who may be required to provide information under subsection (1)(b) of
that section is repealed,
(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.
In section 30(7) (notice of listing, etc)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who are “relevant regulatory bodies” is repealed,
(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.
In section 73(d) (consideration of suitability), for the words “the 2001 Act” substitute
“Part 4 of the 2009 Act”.
In section 94 (meaning of “protected child”)—
(a) in subsection (1)(a), for the words “Part 1 of the 2001 Act” substitute “Part 4 of
the 2009 Act”,
(b) in subsection (3), for the words from “paragraphs” to the end of the subsection
substitute “—
(a) paragraph (a) of subsection (1) have the same meaning as in schedule 8
to the 2009 Act,
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(b) paragraph (b)(i) and (ii) of that subsection have the same meaning as in
section 88 of that Act,”.
In section 97(1) (general interpretation)—
(a) after the definition of “the 2001 Act” insert—
““the 2009 Act” means the Public Services Reform (Scotland) Act 2009
(asp 00),”,
(b) in the definition of “care service”, for “the 2001 Act” substitute “Part 4 of the
2009 Act”.
In schedule 2 (regulated work with children)—
(a) in paragraph 6, in paragraph (d) of the definition of “responsible person”, for
“section 2 of the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 9, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(c) in paragraph 11, for “section 2 of the 2001 Act” substitute “schedule 8 to the 2009
Act”.
In schedule 3 (regulated work with adults)—
(a) in paragraph 6, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 7—
(i)

for “section 25 of the 2001 Act” substitute “Part 4 of the 2009 Act”,

(ii) after “service”, where it ninth occurs, insert “and”,
(iii) for the words “the 2001 Act”, where they second occur, substitute
“schedule 8 to the 2009 Act”,
(c) in the heading to that paragraph, for “the Scottish Commission for the Regulation
of Care” substitute “Social Care and Social Work Improvement Scotland”.>
After section 89
Shona Robison
157

After section 89, insert—
<Minor modifications: Scottish Social Services Council
Schedule (Scottish Social Services Council: modifications of Regulation of Care
(Scotland) Act 2001) (which makes minor modifications of Part 3 of the Regulation of
Care (Scotland) Act 2001 (asp 8)) has effect.>
After schedule 10
Shona Robison

158

After schedule 10, insert—
<SCHEDULE
(introduced by section (Minor modifications: Scottish Social Services Council))
SCOTTISH SOCIAL SERVICES COUNCIL: MODIFICATIONS OF REGULATION OF CARE (SCOTLAND) ACT
2001
21
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1

Part 3 of the Regulation of Care (Scotland) Act 2001 (asp 8) (the Scottish Social
Services Council) is amended as follows.

2

In section 46 (grant or refusal of registration under Part 3)—
(a) in subsection (2), the words from “or”, where it fourth occurs, to the end of the
subsection are repealed,
(b) after that subsection insert—
“(2A) Where an application is granted unconditionally—
(a) the Council shall give the applicant notice of its so granting the
application; and
(b) registration shall take effect immediately on such notice being given.
(2B) If the Council is not satisfied as mentioned in subsection (2), it shall—
(a) grant the application subject to such conditions as it thinks fit; or
(b) refuse the application.
(2C) The Council shall give the applicant notice of its decision under subsection
(2B), which shall—
(a) give the Council’s reasons for the decision; and
(b) explain the right of appeal conferred by section 51 of this Act.
(2D) A decision to refuse the application takes effect immediately on notice to that
effect being given.
(2E) Notice of a decision to grant the application subject to conditions shall state—
(a) the conditions; and
(b) that, within fourteen days after service of the notice, the applicant may
make written representations to the Council concerning any matter which
the applicant wishes to dispute.
(2F) Subject to subsections (2G) and (2H), a decision to grant the application
subject to conditions takes effect at the end of the fourteen day period
mentioned in subsection (2E).
(2G) Where—
(a) the applicant makes such representations as are mentioned in subsection
(2E);
(b) the Council, having considered the representations, confirms the decision
mentioned in subsection (2F); and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A1) of that section for bringing such an appeal.
(2H) Where an appeal against a decision mentioned in subsection (2F) is brought
under section 51 of this Act (whether or not such representations as are
mentioned in subsection (2E) are also made), the decision takes effect only
when the appeal is finally determined or abandoned.”,
(c) subsection (3) is repealed.

3
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In section 47 (variation etc. of conditions in relation to registration under Part 3)—
22

(a) in subsection (1), for “that it proposes” substitute “of its decision”,
(b) in subsection (2)—
(i)

the words from “give” to the end of the subsection become paragraph (a) of
the subsection,

(ii) for “proposal” substitute “decision”,
(iii) after paragraph (a) (inserted by paragraph (i) above) add—
“(b) explain the right of appeal conferred by section 51 of this Act; and
(c) state the condition as varied, the condition which is removed or (as the
case may be) the additional condition imposed.”.
4

In section 48 (right to make representations to Council as respects proposal)—
(a) in subsection (1), the words “46(2) or” are repealed,
(b) for subsection (2) substitute—
“(2)
(3)

Subject to subsections (3) and (4), a decision under section 47 of this Act takes
effect at the end of the fourteen day period mentioned in subsection (1).
Where—
(a) the person to whom notice under section 47 was given makes such
representations as are mentioned in subsection (1);
(b) the Council, having considered the representations, confirms the decision
mentioned in that section; and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A4) of that section for bringing such an appeal.

(4)

Where an appeal against a decision under section 47 is brought under section
51 (whether or not such representations as are mentioned in subsection (1) are
also made), the decision takes effect only when the appeal is finally determined
or abandoned.”.

5

In the heading to section 48, for “proposal” substitute “decision under section 47”.

6

In section 49 (removal etc. from the Council’s register), in subsection (1)(e), for
“proposal” substitute “decision”.

7

In section 50 (notice of Council’s decision)—
(a) subsection (1) is repealed,
(b) in subsection (2), paragraph (a) and the “or” immediately following it are
repealed,
(c) in subsection (3), paragraph (b) is repealed,
(d) in subsection (4)—
(i)

at the beginning insert “Subject to subsection (5),”,

(ii) the words from “other” to “application” are repealed,
(iii) in paragraph (a), for the words “referred to in section 51(1) of this Act”
substitute “after the giving of a notice under subsection (2)”,
(e) after subsection (4) add—
23
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“(5)

A decision in accordance with rules under section 49(1) of this Act to suspend
a person’s registration in a part of the register maintained under section 44(1)
of this Act takes effect immediately on notice of that decision being given.”.

8

In the heading to section 50, at the end, add “under rules under section 49”.

9

In section 51 (appeal against decision of Council)—
(a) before subsection (1) insert—
“(A1) Where—
(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions;
(b) the person makes such representations as are mentioned in subsection
(2E) of that section; and
(c) the Council confirms the decision,
the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A2) Where—
(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions; and
(b) no representations such as are mentioned in subsection (2E) of that
section are made,
the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.
(A3) Where a person is given notice under subsection (2C) of section 46 of this Act
of a decision to refuse an application for registration under this Part, the person
may, within fourteen days after service of the notice, appeal to the sheriff
against the decision.
(A4) Where—
(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section;
(b) the person makes such representations as are mentioned in section 48(1)
of this Act; and
(c) the Council confirms the decision,
the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A5) Where—
(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section; and
(b) no representations such as are mentioned in section 48(1) of this Act are
made,
the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.”,


1718

24

(b) in subsection (1), for “that notice is given” substitute “service of the notice”,
(c) in subsection (2)—
(i)

for “such an appeal” substitute “an appeal under this section”,

(ii) the “or” immediately following paragraph (a) is repealed,
(iii) after paragraph (b) insert “, or
(c) direct that it shall not have effect and make such other order as the
sheriff thinks fit”.
10

In section 53 (codes of practice)—
(a) after subsection (3) insert—
“(3A) A social service worker shall, so far as relevant, have regard to any code
published under subsection (1) by the Council.
(3B) An employer of a social service worker, or a person seeking to employ such
workers, shall, so far as relevant, have regard to any code published under
subsection (1) by the Council,”,
(b) after subsection (5) insert—
“(6)

The Scottish Ministers may give directions (of a general or specific nature)
to—
(a) the persons mentioned in paragraph (a) or (b) of subsection (1),
(b) the Council,
in relation to any code so published; and such directions must be complied
with.

(7)
11

The Scottish Ministers may vary or revoke any direction given under
subsection (6).”

In section 64 (complaints procedures)—
(a) in subsection (2)—
(i)

for “Ministers” substitute “Public Services Ombudsman”,

(ii) the words from “and” to the end of the subsection are repealed,
(b) in subsection (3), for “with such consent” substitute “after such consultation”.>
Section 90
Shona Robison
159

In section 90, page 46, line 25, leave out <and 10Z3> and insert <10Z3 and 10Z13>
Shona Robison

160

In section 90, page 47, line 3, at end insert—
<( ) an independent ambulance service.>
Shona Robison

161

In section 90, page 47, line 25, leave out <a>
25
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Shona Robison
162

In section 90, page 47, line 28, at end insert—
<“independent ambulance service” means, subject to subsection (5), a
service which consists of or includes—
(a)

provision (other than provision falling within paragraph (b) below)
of medical treatment, medical care or other care to relevant
patients while such patients are being transported to or from a
place of medical treatment;

(b) provision, at or in connection with a public event, of medical
treatment outwith relevant premises under arrangements made
between the provider of the service and another (whether or not the
service includes a means of transport for transporting patients from
the event to relevant premises).
(3)

In paragraph (a) of the definition of “independent ambulance service” in
subsection (2)—
“relevant patient” is a patient—
(a)

whose condition or recovery would or might be impaired were the
treatment or care mentioned in that paragraph not to be provided;

(b) whose condition affects the patient’s mobility to such an extent
that, were such treatment or care not to be provided while the
patient is being transported as mentioned in that paragraph, the
patient’s condition or recovery would or might be impaired;
(c)

whose mobility is such that, without such treatment or care, it
would be difficult or impossible for the patient to be transported as
mentioned in that paragraph;

“place of medical treatment” means a hospital or other premises used or
intended to be used for the provision of medical or dental treatment, and
includes an independent health care service mentioned in paragraphs (a)
to (d) of subsection (1).
(4)

In paragraph (b) of the definition of “independent ambulance service” in
subsection (2)—
“public event” means an event, function or other organised activity of
any kind to which members of the public have access;
“medical treatment” includes medical care and medical advice;
“relevant premises” means premises used or intended to be used for the
provision of medical treatment, medical care or medical advice, but does
not include—
(a)

any means of transport as mentioned in that paragraph; or

(b) any temporary premises at or near, and provided in connection
with, the public event.
(5)
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A service does not fall within the definition of “independent ambulance
service” in subsection (2) if it is provided under the health service, unless it is
so provided for remuneration.

26

(6)

In subsection (5), “remuneration” does not include remuneration payable by a
health service body under arrangements made for the provision of the service.

(7)

Where, by virtue of payment of remuneration, the provider of a service under
the health service acts as an independent ambulance service, HIS’s
independent health care functions are exercisable in relation to that provider
only where, and to the extent that, the provider is so acting.>

Shona Robison
163

In section 90, page 48, leave out line 29 and insert <plan—
(a) prepared in accordance with section 10KA; and
(b) approved by the Scottish Ministers.>
Shona Robison

164

In section 90, page 49, line 9, at end insert—
<( )

An inspection under this section must be conducted in accordance with a
plan—
(a) prepared in accordance with section 10KA; and
(b) approved by the Scottish Ministers.>

Malcolm Chisholm
199

In section 90, page 49, line 17, at end insert—
<( )

Where a provider of independent health care services evaluates the matters in subsection
(2) in relation to the services it provides, it must notify HIS that it has carried out such
an evaluation.

( )

Where HIS has been so notified that an evaluation has been carried out it must, as soon
as reasonably practicable, inspect—
(a) the independent health care service, or
(b) the organisation or co-ordination of the independent health care service
that has been evaluated.>

Shona Robison
165

In section 90, page 50, line 9, at end insert—
<10KA Inspections: best regulatory practice

5

(1)

HIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.

(2)

The plan—
(a) must set out arrangements for inspections to be so carried out;
(b) may make different provision for different purposes.

(3)
10

For the purposes of subsection (1), “best regulatory practice” means practice
under which (in particular) inspections should be carried out in a way that is
transparent, accountable, proportionate and consistent.
27
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(4)

In preparing a plan under subsection (1), HIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

HIS—
(a) must keep the plan under review; and
(b) may from time to time revise, with the approval of the Scottish
Ministers, the plan.

15

(6)

HIS must, in preparing a plan (or any revisal), consult such persons as it
considers appropriate.>

Malcolm Chisholm
165A As an amendment to amendment 165, line 6, after <out> insert <(including inspections of those
services subject to self evaluation)>
Shona Robison
166

In section 90, page 50, line 40, at end insert—
<( ) provision (including provision modifying any duties under this section)
specifying circumstances in which—
(i)

any right to receive;

(ii) access to;
(iii) availability of,
copies of reports (or of parts of such reports) may be restricted, refused
or withheld.>
Shona Robison
167

In section 90, page 51, line 20, at end insert—
<( ) requiring information produced to an authorised person to be held in compliance
with prescribed conditions and further disclosures to be made in compliance with
such conditions,>
Shona Robison

168

In section 90, page 53, line 12, after <registered> insert <independent health>
Shona Robison

169

In section 90, page 53, line 13, at end insert—
<Emergency cancellation of registration
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(1)

HIS may apply to the sheriff for an order cancelling the registration of an
independent health care service.

(2)

The application may be granted if it appears to the sheriff that, unless the order
is made, there will be a serious risk to the life, health or wellbeing of persons.

(3)

The sheriff may make such interim order as the sheriff thinks fit.

28

(4)

As soon as practicable after HIS has applied for an order under subsection (1),
it must notify the appropriate authorities.

(5)

Where the order applied for is made (or an interim order is made), HIS must as
soon as reasonably practicable give a copy of it to the person who provides the
independent health care service.

(6)

The sheriff may determine an application under this section in the absence of
the person providing the independent health care service to which the
application relates.

(7)

An order under this section has effect—
(a) from the time at which it is made, or
(b) from such other time as the sheriff considers appropriate.

(8)

Within 14 days of the day on which an order under this section is made, an
appeal may be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order,
(b) revoke the order,
(c) modify the order,
(d) make such other order as the sheriff principal thinks fit.

(10) The decision of the sheriff principal on an appeal under subsection (8) is final.
(11) An order under this section has effect notwithstanding the making of an appeal
in relation to the order.
(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority, and

(ii) Health Board,
within whose area the independent health care service is provided, and
(b) any other body established by or under an enactment whom HIS thinks it
appropriate to notify.>
Shona Robison
170

In section 90, page 53, line 15, after <sections> insert <10SA, 10SB,>
Shona Robison

171

In section 90, page 53, line 20, at end insert—
<10SA
(1)

Emergency condition notices
Subsection (2) applies where—
(a) a person is providing a registered independent health care service; and
(b) HIS believes that the absence of a condition in relation to the registration
of that service poses a serious risk to the life, health or wellbeing of
persons.
29
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(2)

HIS may at any time give notice (an “emergency condition notice”) to the
person providing the registered independent health care service specifying a
condition, in relation to registration, in respect of that risk.

(3)

The condition so specified takes effect immediately on receipt of the
emergency condition notice.

(4)

An emergency condition notice must—
(a) state that, within 14 days after service of the notice, the person to whom
it is given may make written representations to HIS concerning any
matter which that person wishes to dispute; and
(b) explain the right of appeal conferred by section 10SC(1).

(5)

HIS must consider any representations made under subsection (4)(a) and,
following such consideration, must—
(a) give the person providing the registered independent health care service
a condition notice stating that HIS proposes to vary or remove the
condition specified in the emergency condition notice; or
(b) notify the person that it does not intend to give such a condition notice.

(6)

When notifying a person under subsection (5)(b), HIS must explain the right of
appeal conferred by section 10SC(1).

(7)

Where a condition notice has been given by virtue of subsection (5)(a)
containing a proposal to remove the condition, HIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.

10SB

Application of Act to condition notices following emergency condition
notices

(1)

Section 10V does not apply to a condition notice given by virtue of section
10SA(5)(a).

(2)

The reference in section 10W(5) to a proposal in relation to which a condition
notice has been given does not include a reference to a proposal contained in a
condition notice given by virtue of section 10SA(5)(a) to remove the condition
mentioned in that provision.

(3)

The reference to a proposal in section 10Y(1) does not include a reference to a
proposal contained in a condition notice given by virtue of section 10SA(5)(a)
to remove the condition mentioned in that provision.

10SC
(1)

Emergency condition notices: appeals
A person—
(a) who is given an emergency condition notice; and
(b) who—
(i)

makes no written representations in accordance with section
10SA(4)(a); or

(ii) makes such representations but is notified as mentioned in section
10SA(5)(b),


1724

30

may, within 14 days after the relevant date, appeal to the sheriff against the
imposition of the condition.
(2)

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service
of the emergency condition notice;
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

(3)

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to
continue to have effect;
(b) direct that the condition is to cease to have effect;
(c) direct that the condition be varied as specified in the direction;
(d) impose an additional condition in relation to the registration.>

Shona Robison
172

In section 90, page 53, line 24, after <force> insert <, or for the addition of a condition,>
Shona Robison

173

In section 90, page 54, line 3, leave out <or removed> and insert <, removed or added>
Shona Robison

174

In section 90, page 57, line 36, after <consult> insert <the Scottish Public Services Ombudsman
and>
Shona Robison

175

In section 90, page 57, line 38, leave out from <and> to end of line 39
Shona Robison

176

In section 90, page 57, line 41, leave out <and with such consent>
Shona Robison

177

In section 90, page 59, line 38, leave out from beginning to end of line 4 on page 60
Shona Robison

178

In section 90, page 60, line 4, at end insert—
<Arrangements to provide independent health care services: registration
Arrangements entered into by certain bodies: services to be registered
Where, in the performance of its functions—
(a) a local authority;
(b) a Health Board; or
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(c) a Special Health Board,
makes arrangements with any person to provide an independent health care
service, it must ensure that the service, when provided, is registered under
section 10O.>
Shona Robison
179* In section 90, page 60, line 4, at end insert—
<Duty of certain bodies to be aware of reports, etc.
Local authorities and other bodies: awareness of HIS reports etc.
(1)
5

For the purposes of its functions as they relate to the provision of independent
health care services (including the making of arrangements with other persons
to provide such services)—
(a) a local authority;
(b) a Health Board;
(c) a Special Health Board,
must, so far as reasonably practicable, make itself aware of the matters
mentioned in subsection (3).

10

15

(2)

In carrying out its duty under subsection (1), a local authority, Health Board or
Special Health Board must have regard to any guidance issued by the Scottish
Ministers in respect of that duty.

(3)

The matters are such—
(a) reports;
(b) information;
(c) notices,
prepared, disseminated, given or otherwise produced by HIS as the local
authority, Health Board or, as the case may be, Special Health Board considers
relevant.>

20

Jackie Baillie
179A As an amendment to amendment 179, line 10, leave out <, so far as reasonably practicable make
itself aware of,> and insert <take into account>
Malcolm Chisholm
193

In section 90, page 60, line 25, leave out <may> and insert <must>
Malcolm Chisholm

194

In section 90, page 60, line 27, leave out <Where> and insert <When>
Shona Robison

180
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In section 90, page 61, line 7, at end insert—

32

<Consultation with Mental Welfare Commission for Scotland
10Z13

Duty of HIS to consult the Mental Welfare Commission for Scotland
HIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in
every case in which it appears to HIS appropriate having regard to the
Commission’s functions under sections 5(b) and 10 of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).>
After section 90

Shona Robison
181

After section 90, insert—
<Transfer of staff etc. to Healthcare Improvement Scotland
(1)

This subsection applies to such persons employed by the Scottish Commission for the
Regulation of Care as the Scottish Ministers may by order specify.

(2)

An order under subsection (1) may specify any description of such employees or any
individual such employee.

(3)

Section 86(1)(a), (3), (4) and (5) applies to those persons to whom subsection (1) of this
section applies with the effect that they are transferred into the employment of
Healthcare Improvement Scotland; and any reference to “SCSWIS” in section 86 is to
be read as a reference to “Healthcare Improvement Scotland” in relation to those
persons.

(4)

This subsection applies to such property (including rights) and liabilities of the Scottish
Commission for the Regulation of Care as the Scottish Ministers may by order specify.

(5)

An order under subsection (4) may specify any description of such property or liabilities
or any particular property or liability; but such an order may not include liabilities under
or in connection with any person’s contract of employment.

(6)

Section 86(1)(b) applies to such property and liabilities to which subsection (4) of this
section applies with the effect that they are transferred to, and vest in, Healthcare
Improvement Scotland.

(7)

The power to make an order under subsection (1)—
(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.

(8)

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.>
Schedule 11

Shona Robison
182

In schedule 11, page 106, line 26, at end insert—
<(2A) The Scottish Ministers are to make the first appointment of the chief executive
on such terms and conditions as the Scottish Ministers may determine.>
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Shona Robison
183

In schedule 11, page 106, line 27, leave out <The> and insert <Each subsequent>
Schedule 12
Shona Robison

184

In schedule 12, page 112, line 21, at end insert—
<Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies)—
(a) the entry relating to NHS Quality Improvement Scotland is repealed,
(b) at an appropriate place, in alphabetical order, insert—
“Healthcare Improvement Scotland”.
Scottish Public Services Ombudsman Act 2002 (asp 11)
In Part 1 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities), after paragraph 4(f) add—
“(g) Healthcare Improvement Scotland”.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities), under the heading “National Health Service bodies”, at the
appropriate place in alphabetical order, insert—
“Healthcare Improvement Scotland”.
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.
In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), after paragraph (e) insert—
“(ea) Healthcare Improvement Scotland;”.
In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), after paragraph (j) insert—
“(ja) Healthcare Improvement Scotland;”.
In section 9(2) (duty to give advice), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”.
In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), after paragraph (h) insert—
“(ha) Healthcare Improvement Scotland;”.
In section 34(3) (inquiries under section 33: co-operation), after paragraph (b) insert—
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“(ba) Healthcare Improvement Scotland;”.>
Shona Robison
185

In schedule 12, page 112, line 25, at end insert—
<Human Tissue (Scotland) Act 2006 (asp 4)
In section 13 of the Human Tissue (Scotland) Act 2006 (preservation for
transplantation), in subsection (5), in the definition of registered independent health care
services, for the words from “section 2(5)” to the end of the definition substitute
“section 10E of the National Health Service (Scotland) Act 1978 (c. 29)) registered
under section 10O of that Act;”.
Adult Support and Protection (Scotland) Act 2007 (asp 10)
In the Adult Support and Protection (Scotland) Act 2007—
(a) in section 5 (co-operation), in subsection (1), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland,”,
(b) in section 42 (Adult Protection Committees), in subsection (3), after paragraph (b)
insert—
“(ba) Healthcare Improvement Scotland,”.
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
In the Protection of Vulnerable Groups (Scotland) Act 2007—
(a) in section 8 (provision of prescribed information to the Scottish Ministers by
certain persons)—
(i)

in subsection (2), after the entry relating to the General Teaching Council
for Scotland in the list of persons to whom the section applies insert—
“Healthcare Improvement Scotland”,

(ii) in subsection (3), after paragraph (a) insert—
“(aa) in relation to Healthcare Improvement Scotland, such functions as are
conferred on it by virtue of the National Health Service (Scotland) Act
1978 (c. 29) and any other enactment,”,
(b) in section 19 (information held by public bodies etc.), in subsection (3), after the
entry relating to Health Boards and Special Health Boards in the list of persons
who may be required to provide information under subsection (1)(b) of that
section insert—
“Healthcare Improvement Scotland”,
(c) in section 30 (notice of listing), in subsection (7), after the entry relating to the
General Teaching Council for Scotland in the list of persons who are “relevant
regulatory bodies” insert—
“Healthcare Improvement Scotland”,
(d) in section 94 (meaning of “protected adult”), in subsection (3), after paragraph (b)
add—
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“(c) paragraph (b)(iii) to (vi) of that subsection have the same meanings as in
section 10F of the National Health Service (Scotland) Act 1978 (c. 29).”,
(e) in schedule 2 (regulated work with children), in paragraph 10, for “the 2001 Act”
substitute “section 10F of the National Health Service (Scotland) Act 1978 (c.
29)”,
(f) in schedule 3 (regulated work with adults), in paragraph 7—
(i)

after “of”, where it second occurs, insert “section 10J or 10L of the
National Health Service (Scotland) Act 1978 (c. 29) or”,

(ii) the words “, and “independent health care service”” are repealed,
(iii) at the end add “; and “independent health care service” has the same
meaning as in section 10F of the National Health Service (Scotland) Act
1978.”,
(g) in the heading to that paragraph of schedule 3, after the word “Scotland” (inserted
by schedule 10), add “and Healthcare Improvement Scotland”.
Public Health etc. (Scotland) Act 2008 (asp 5)
In the Public Health etc. (Scotland) Act 2008—
(a) in section 6 (duty of health boards and local authorities to co-operate with certain
persons), in subsection (2), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”,
(b) in section 117 (disclosure of information), in subsection (8), after paragraph (d)
insert—
“(da) Healthcare Improvement Scotland;”.>
After section 100
John Swinney
66

After section 100, insert—
<Consultation by water and sewerage services providers
(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule (Transfer of Waterwatch Scotland functions: modification
of enactments) which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—
(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.

(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,
(b) after “by” insert “any such provider or”.
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(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—
““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),
“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.>

John Swinney
67

After section 100, insert—
<Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—
“11A

Complaints about licensed providers

(1)

Subsections (2) and (3) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

(2)

The Scottish Public Services Ombudsman Act 2002 applies to such complaints
as its applies to complaints made under that Act about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

(4)

Subsections (5) to (8) apply where—
(a) the provider has—
(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,

(ii) sent a copy of that request to the Commission, and
(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.
(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).
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(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—
(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or
(b) has decided not to conduct an investigation in relation to the
complaint.”.>

Derek Brownlee
80

After section 100, insert—
<Limitation on number of special advisers
In article 3(4) of the Civil Service Order in Council 1995, for “twelve” substitute
“ten”.>
Derek Brownlee

110

After section 100, insert—
<Limitation on number of special advisers: Scottish Ministers’ budget proposals
(1)

The Scottish Ministers, when submitting budget proposals in any year, must not make
provision for expenditure for more than 10 special advisers.

(2)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>

Derek Brownlee
111

After section 100, insert—
<Publication of financial information by Scottish Ministers
Budget proposals: level of detail
(1)

The Scottish Ministers must, when submitting budget proposals in any year, include in
them such detailed information relating to their planned use of resources for the coming
financial year—
(a) as the Scottish Parliament by resolution, or
(b) the Finance Committee of the Parliament,
may require in relation to that financial year or generally.

(2)

In this section—
“budget proposals” means proposals made, in relation to a Bill for a Budget Act,
for the use of resources,
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“use of resources” has the meaning given in section 1(3) of the Public Finance and
Accountability (Scotland) Act 2000 (asp 1).>
Derek Brownlee
112

After section 100, insert—
<Information on cost of capital projects
(1)

The Scottish Ministers must—
(a) before the expiry of the period of 12 months beginning with the date of Royal
Assent, and
(b) as soon as reasonably practicable after the end of each subsequent period of 12
months,
publish a statement containing the information mentioned in subsection (2).

(2)

That information is information setting out—
(a) the capital projects which the Scottish Ministers are undertaking,
(b) the costs incurred in relation to each such project prior to the date of the
statement,
(c) the costs expected to be incurred in relation to each such project in each year in
the period of 10 years following the publication of the statement,
(d) the capital projects which the Scottish Ministers intend to commence during that
period, and
(e) the costs expected to be incurred in relation to each such project in each year in
that period.>
Section 102

Derek Brownlee
81

In section 102, page 69, line 34, at end insert—
<( ) order is to be made under section 103(2B),>
After section 102
Derek Brownlee

200

After section 102, insert—
<Orders and regulations: business impact assessments
(1)

This section applies where, before making any order or regulations under this Act, the
Scottish Ministers carried out a business impact assessment in relation to the proposed
order or, as the case may be, regulations (the “proposed legislation”).

(2)

The Scottish Ministers must lay before the Scottish Parliament a report—
(a) containing details of the assessment carried out, including the persons and bodies
consulted, and
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(b) stating what changes (if any) Ministers made to the proposed legislation as a result
of the assessment.
(3)

The report must be laid as soon as reasonably practicable after the order is or, as the case
may be, regulations are made.

(4)

In this section, a “business impact assessment” is an assessment of impact of the
proposed legislation which includes, among other things, an assessment of—
(a) the impact of the proposed legislation on the competitiveness of Scottish
companies (both within and outwith the United Kingdom),
(b) the sectors and the number of businesses which are likely to be affected by the
proposed legislation,
(c) the costs or benefits to businesses of the proposed legislation.>
Section 103

Shona Robison
186

In section 103, page 70, line 3, after <Sections> insert <(Transfer of staff: further provision),
(Transfer of staff etc. to Healthcare Improvement Scotland),>
Derek Brownlee

82

In section 103, page 70, line 3, at end insert—
<(2A) Sections 10 to 25 and schedules 3 and 4 cease to have effect 5 years after the date on
which those sections and schedules (or the last of them) come into force.
(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.>
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Public Services Reform (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated;
the text of amendments to be debated on the second day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Providing information on the exercise of public functions
70, 70A, 70B, 71, 71A, 71B, 72, 72A, 72B, 72C, 73, 73A, 73B, 73C, 74, 74A, 74B,
74C, 75, 75A, 75B, 75C, 76, 77, 78, 79, 109
Duties on local authorities to provide information
195, 196
Creative Scotland: name and establishment
113, 114, 115
Creative Scotland: general principles
187
Creative Scotland: provision of financial assistance
116, 117
SCSWIS: name
188, 189
Social Care and Social Work Improvement Scotland (SCSWIS) and Healthcare
Improvement Scotland (HIS): establishment and constitution
118, 119, 145, 155, 156, 177, 182, 183, 184, 185
SCSWIS: general principles
190
SCSWIS: meaning of “care services” and care service related functions
120, 121, 122, 123, 135, 136
SCSWIS: standards and outcomes
191, 192
SP Bill 26-G2
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SCSWIS: inspections of child protection services
197, 197A
SCSWIS and HIS: inspections
124, 198, 125, 125A, 126, 127, 128, 163, 164, 199, 165, 165A, 166, 167
SCSWIS and HIS: emergency cancellation of registration and emergency
condition notices
129, 130, 131, 132, 169, 170, 171
SCWIS and HIS: registration
133, 134, 172, 173, 178
SCSWIS and HIS: duties to consult Scottish Public Services Ombudsman
137, 138, 139, 142, 143, 144, 174, 175, 176
SCSWIS and HIS: minor and technical amendments
140, 146, 154, 161, 168
SCSWIS and HIS: duties to consult Mental Welfare Commission
141, 159, 180
Local authorities and health bodies: awareness of SCSWIS and HIS reports
147, 147A, 147B, 179, 179A,
SCSWIS and HIS: transfer of staff
148, 149, 150, 151, 152, 153, 181, 186
SCSWIS and HIS: modification of functions of Scottish Social Services Council
157, 158
HIS: regulation of independent ambulance services
160, 162
HIS: establishment of Scottish Health Council
193, 194
Limitation on number of special advisers
80, 110
Publication of financial information by Scottish Ministers
111, 112
Business Impact Assessments
200
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Amendments already debated
Regulation of the water industry (consumers)
With 9 – 66, 67
Order-making powers: safeguards and restrictions
With 83 – 81, 82
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
3rd Meeting, 2010 (Session 3)
Tuesday 2 February 2010
Present:
Derek Brownlee
Linda Fabiani
Lewis Macdonald (Committee
Substitute)
Andrew Welsh (Convener)

Malcolm Chisholm
Joe FitzPatrick
Jeremy Purvis
David Whitton

Also present: Jackie Baillie, Karen Whitefield.
Apologies were received from Tom McCabe (Deputy Convener).
Public Services Reform (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 2).
The following amendments were agreed to (without division): 72A, 72B, 72C, 72,
73A, 73B, 73C, 73, 74A, 74B, 74C, 74, 75A, 75B, 75C, 75, 79, 109, 113, 116, 117,
118, 119, 120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131 and 132.
The following amendments were agreed to (by division)—
77 (For 7, Against 1, Abstentions 0)
114 (For 4, Against 4, Abstentions 0; amendment agreed to on casting
vote)
115 (For 4, Against 4, Abstentions 0; amendment agreed to on casting
vote)
187 (For 5, Against 3, Abstentions 0)
191 (For 5, Against 3, Abstentions 0)
125A (For 5, Against 3, Abstentions 0).
The following amendments were disagreed to (by division)—
195 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting
vote)
196 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting
vote)
188 (For 3, Against 4, Abstentions 1)
197 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting
vote).
Amendments 70A, 70, 190, 197A and were moved and, with the agreement of the
Committee, withdrawn.
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The following amendments were not moved: 70B, 71A, 71B, 71, 76, 78, 189, 192 and
198.
Sections 30, 31, 32, 33, 34, 35 36, 37, 38, 39, 41, 42, 44, 45, 48, 49, 50, 51, 52, 53
and 54 and schedules 6 and 9 were agreed to without amendment.
Sections 26, 27, 28, 29, 40, 43, 46 and 47 and schedules 5, 7 and 8 were agreed to
as amended.
The Committee ended consideration of the Bill for the day, section 54 having been
agreed to.
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Scottish Parliament
Finance Committee
Tuesday 2 February 2010
[THE CONVENER opened the meeting at 14:00]

Public Services Reform
(Scotland) Bill: Stage 2
The Convener (Andrew Welsh): Good
afternoon and welcome to the third meeting in
2010 of the Finance Committee in the third
session of the Scottish Parliament. I have received
apologies from Tom McCabe; I welcome Lewis
Macdonald, who is his substitute.
I ask everyone to turn off their mobile phones
and pagers, as they interfere with the broadcasting
system.
Agenda item 1 is stage 2 consideration of the
Public Services Reform (Scotland) Bill. I welcome
to the meeting the Cabinet Secretary for Finance
and Sustainable Growth, John Swinney MSP, and
his officials.
I intend to move straight to consideration of
amendments, as we did in last week‟s meeting. I
should say at the outset that we have two weeks
to complete consideration of the bill to the end of
part 5.
After section 25
The Convener: Amendment 70, in the name of
Derek Brownlee, is grouped with amendments
70A, 70B, 71, 71A, 71B, 72, 72A, 72B, 72C, 73,
73A, 73B, 73C, 74, 74A, 74B, 74C, 75, 75A, 75B,
75C, 76 to 79 and 109. I point out that an
amendment to an amendment is disposed of
before the original amendment.
Derek Brownlee (South of Scotland) (Con): I
will explain in broad terms what the amendments
in my name seek to achieve.
Amendment 70 requires bodies that are listed in
schedule 3 to conduct their functions to the extent
that it is possible for them to do so in a way that
best promotes the Government‟s main purpose of
achieving sustainable economic growth and to
report on the steps that have been taken to do so.
Nothing in amendment 70 will dilute the
organisations‟ main roles or responsibilities. The
provisions are analogous to those on user focus in
part 6.
The design of amendment 71 is similar to that of
amendment 70, except that it places a duty on
bodies that are listed in schedule 3 to conduct
their functions in a way that improves efficiency
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and reduces the cost of conducting them to the
extent that that can be done. Again, nothing in
amendment 71 will dilute the organisations‟ roles
or responsibilities.
Some might consider that quarterly reporting is
too onerous. Under amendments 70A, 70B, 71A
and 71B, reporting would be done on an annual
basis.
Amendments 72, 73, 74, 75 and 109 require
listed bodies to provide details of expenditure on
certain items, such as hospitality and overseas
travel. Amendment 79 allows those provisions to
be amended by order, and amendments 72A, 72B,
72C, 73A, 73B, 73C, 74A, 74B, 74C, 75A, 75B
and 75C move the reporting requirement from
being quarterly to annual in case anybody
considers quarterly reporting to be too onerous.
Amendments 76 and 78, which form a distinct
sub-group within the group, concern the
publication of payment details for remuneration
and non-contractual payments in certain
circumstances. Amendment 77 is a general
provision that requires bodies to publish
statements on expenditure of more than £25,000.
It is not intended to require the disclosure of
employees‟ remuneration.
The amendments are founded on the basic
principle that greater transparency in spending is,
of itself, likely to be a restraint on spending. They
are based on our successful experience of the
Freedom of Information (Scotland) Act 2002 and
openness with MSPs‟ allowances, which
demonstrates that it is possible to have greater
transparency on expenditure without some of the
wilder fears that some have expressed coming to
fruition. Transparency is a helpful principle, and it
underpins
the
amendments.
Promoting
transparency is consistent with the overall aim of
the bill of improving the efficiency and
effectiveness of public services in Scotland.
I move amendments 70 and 70A.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I understand the rationale
behind the amendments, but they have significant
flaws that could make the efficiency of the public
sector considerably worse. Amendments 70A and
70B would reduce the frequency of reporting by
public bodies on reaching their targets for
sustainable growth—there would be annual
reports rather than reports every quarter. I
understand that that is intended to increase
organisations‟ efficiency and reduce their burdens.
However, I cannot understand amendment 77,
which would create a statutory duty to produce
quarterly reports on every item of expenditure over
£25,000. There is no indication of the cost of
providing such reports. Given that schedule 3
includes public bodies with expenditures in excess
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of billions of pounds, the burden of producing such
reports could be considerable, but Mr Brownlee
has not referred to that. I acknowledge that he
said that amendment 77 is not intended to cover
employees. However, the amendment refers to
“any individual item they have procured or purchased”,

which would not eliminate staff, particularly
contract staff, who are used in considerable
numbers in the national health service and the
public sector generally, from being regarded as an
“item”. Such contract staff are an item of
procurement and amendment 77 would therefore
make it a statutory duty for information on all such
items to be published quarterly. Bodies would be
mired in that task every three months, which would
outweigh almost every aspect of the bill that is
intended to improve efficiency in the public sector.
Amendment 77 is therefore significantly flawed.
John Swinney (Cabinet Secretary for Finance
and Sustainable Growth): I will respond to what
has been said and go through the detail of the
amendments. I am broadly sympathetic to all the
amendments in this group and I support a number
of them as they stand, but I have comments on
some details. It might therefore be helpful for me
to address the amendments in the group in four
sub-groups, the first of which comprises
amendments 72 to 75, 79 and 109, as further
amended. Those amendments impose statutory
duties on all persons, bodies and office-holders—
large and small—listed in schedule 3, including the
Scottish Government, to publish annually a range
of information about certain types of expenditure,
thus improving public understanding of the way in
which public money is spent. I agree with and
welcome Mr Brownlee‟s further amendments
requiring publication on an annual rather than a
quarterly basis in order to minimise the burden on
public bodies, so I am happy to support
amendments 72, 73, 74, 75, 79 and 109, as
further amended.
I want to consider further some points of detail,
with a view to tidying them up at stage 3. For
example, we will wish to ensure that definitions are
sufficiently clear to achieve consistency in
reporting. There might also be merit in modifying
the order-making power to be introduced by
amendment 79 to make it possible to add to,
delete or modify the categories of information and
the frequency of reporting, adjust the relevant
reporting thresholds and the bodies to which the
requirements apply, and publish guidance on
exactly what is required.
The second sub-group comprises only
amendment 77, which would impose a duty on
“each person, body and office-holder ... in schedule 3”

to publish quarterly a statement of items
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“procured or purchased ... which cost in excess of
£25,000.”

I am happy to support amendment 77 in principle,
but I think that careful consideration needs to be
given to ensuring that information should not
inadvertently be published in breach of
confidentiality, data protection or security
arrangements. We also need to ensure that the
cost to the public sector of operating such a
scheme is kept to a minimum. It is possible for the
application of amendment 77 across the public
bodies listed in schedule 3 and the reporting
frequency to be proportionate to their size and
level of expenditure. My comments about
amendment 79 cover that point.
The third sub-group comprises amendments 70
and 71, as further amended. On amendment 70,
the committee will be aware that public bodies
throughout Scotland are expected to align their
activities with the Government‟s national
performance
framework.
I
am
therefore
sympathetic to the proposition that key public
bodies should be required to report—possibly as
part of their annual reporting arrangements—on
how they contribute to sustainable economic
growth in a way that is consistent with their
statutory functions. I am not convinced that
amendment 70, as drafted, is sufficiently focused
or clear in its effect, but I am happy to give an
assurance that we will discuss with Mr Brownlee
the possibility of developing an appropriately
focused duty on bodies to make it clear what
specific actions they have taken to promote
sustainable economic growth. On that basis, I
invite Mr Brownlee not to press amendment 70.
Similarly, although I am sympathetic to the
thinking behind amendment 71 and welcome the
support for a greater focus on efficiency
throughout the public sector, I am not convinced
that the amendment as drafted is sufficiently
focused or clear in its effect. I am therefore unable
to support it as it stands.
Best-value principles already apply to public
bodies. In addition, all accountable officers have
duties imposed on them in respect of their
financial authority. For instance, accountable
officers in the Scottish Administration have a duty
to ensure that the resources of the Administration
are used economically, efficiently and effectively.
Individual organisations already publish details of
efficiencies and the Scottish Government‟s annual
report on the efficiency programme for the whole
of the public sector is scrutinised by Parliament.
Although I believe that existing structures provide
the safeguards that the amendment seeks, I am
happy to give an assurance that we will work with
Mr Brownlee with a view to considering whether
further steps are necessary to underpin the
delivery of public sector efficiencies and, if
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necessary, to lodge an amendment at stage 3. On
that basis, I invite Mr Brownlee not to move
amendment 71.
Finally, on amendments 76 and 78, I fully
recognise that there is growing public interest in
the disclosure of public sector pay and
performance payments and there ought to be
transparency and accountability about the
remuneration of top public sector earners.
However, the committee will appreciate that these
arrangements touch on complex data protection
and employment law issues, on which it is crucial
to ensure that terminology is accurate and
unambiguous and that any new arrangements are
constructed carefully. Although amendment 76
seems to introduce a straightforward duty, which
does not require the names of the relevant
employees to be disclosed, there may be
instances where the number of staff in relevant
positions is so small that individuals may be
identifiable. In those circumstances, there will be
data protection issues to take into account.
Another key consideration is that disclosure
arrangements are already in place for the Scottish
Government and a number of larger bodies whose
accounts are prepared in accordance with a
financial reporting manual that requires the
publication of a remuneration report. A
consultation is due to conclude shortly on whether
the financial reporting manual should be amended
to
include
additional
disclosures
about
remuneration and exit packages. I am keen to
ensure consistency in reporting arrangements for
bodies that are covered by the reporting manual
and to ensure that the drafting of any amendment
in this complex area is clear and unambiguous. I
therefore invite Mr Brownlee not to move
amendments 76 and 78. I give an undertaking to
explore whether it is possible to find a way of
delivering the intended effect of the amendments
that neither cuts across existing disclosure
requirements nor falls foul of data protection and
employment law requirements.
Derek Brownlee: I am grateful to the cabinet
secretary for the tone of the Government‟s
response to the amendments, which are intended
to produce greater transparency and to take
reporting by government bodies in a way that
should not cause any party in the Parliament
significant concern. I will address the points that
he made on the four sub-groups. I am grateful for
the general support for the first sub-group, on the
reporting of information. I take on board the
concerns that have been raised about some
aspects of confidentiality or data protection in
relation to the second and fourth sub-groups.
None of us would wish inadvertently to place a
statutory requirement on bodies that would put
them in an awkward position in relation to preexisting statutory obligations. I am grateful to the
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Government for its response in relation to
amendments 70 and 71, particularly on whether a
better way can be found to focus the attention of
bodies on these important areas. I suspect that I
will need some guidance from you on the
amendments, convener. I think that I have moved
amendment 70A.
The Convener: You have moved amendments
70 and 70A.
Derek Brownlee: Given the commitments that
the Government has made, I seek the committee‟s
approval to withdraw amendments 70 and 70A.
Amendment 70A, by agreement, withdrawn.
Amendment 70B not moved.
Amendment 70, by agreement, withdrawn.
Amendment 71 not moved.
Amendments 71A and 71B not moved.
14:15
Amendment 72 moved—[Derek Brownlee].
Amendments 72A, 72B and 72C moved—[Derek
Brownlee]—and agreed to.
Amendment 72, as amended, agreed to.
Amendment 73 moved—[Derek Brownlee].
Amendments 73A, 73B and 73C moved—[Derek
Brownlee]—and agreed to.
Amendment 73, as amended, agreed to.
Amendment 74 moved—[Derek Brownlee].
Amendments 74A, 74B and 74C moved—[Derek
Brownlee]—and agreed to.
The Convener: Mr Brownlee, do you wish to
press or withdraw amendment 74?
Derek Brownlee: After all that, I had better
press it.
Amendment 74, as amended, agreed to.
Amendment 75 moved—[Derek Brownlee].
Amendments 75A, 75B and 75C moved—[Derek
Brownlee—and agreed to.
Amendment 75, as amended, agreed to.
Amendment 76 not moved.
Amendment 77 moved—[Derek Brownlee].
The Convener: The question is, that
amendment 77 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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FOR
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Welsh, Andrew (Angus) (SNP)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
7, Against 1, Abstentions 0.
Amendment 77 agreed to.
Amendment 78 not moved.
Amendments 79 and 109
Brownlee]—and agreed to.

moved—[Derek

The Convener: Amendment 195, in the name of
Karen Whitefield, is grouped with amendment 196.
Karen Whitefield (Airdrie and Shotts) (Lab):
Both amendments in the group place duties on
local authorities. Amendment 195 requires local
authorities to prepare a kinship care strategy by 12
months after royal assent to the bill. Amendment
196 requires local authorities to prepare and
publish a strategy on support for disabled children
and their families and to explain what financial
support they have provided under that strategy.
Committee members will be aware that kinship
care and support for disabled children and their
families are issues to which the Parliament and
the Government have given considerable priority
in the past few years. It is for that reason that the
amendments would be helpful additions to the bill.
I do not believe that Scotland‟s local authorities
will not be working in these areas. They already do
so, and the vast majority of them have already
prepared or are preparing strategies on kinship
care and support for disabled children and their
families. However, placing a duty on them to do
that will ensure that it happens, that we can easily
access the information and that there is a degree
of transparency and openness that might not
otherwise exist.
Amendment 196 responds to the concerns of
the for Scotland‟s disabled children coalition and
its current campaign. The parents of disabled
children campaigned long and hard for additional
resources to support their children and to provide
respite care. The Scottish Government benefited
from £43 million-worth of budget consequentials
from that and there is a campaign to find out
exactly where that money has been spent. I
believe that local authorities will spend it wisely on
such services, and amendment 196 will allow a
degree of transparency in how it is being spent.
I move amendment 195.
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John Swinney: Amendments 195 and 196 run
the risk of cutting across the philosophy and
practice of community planning and the getting it
right for every child approach to services for
children.
Amendment 195 seeks to impose an additional
statutory function on local authorities to produce
kinship care strategies. Requiring a kinship care
strategy by statute would run the risk of distorting
local priorities by placing emphasis on the system
at the expense of the child‟s needs. Similarly,
amendment 196 proposes the creation of a duty
on local authorities to establish, review and report
against an annual strategy for supporting families
with disabled children. Users of children‟s disability
services identify inflexible bureaucracy as the
single greatest barrier to achieving the childcentred services that meet their children‟s needs.
In addition, amendment 196 seeks to
supplement existing frameworks for identifying and
addressing additional support needs under the
Education (Additional Support for Learning)
(Scotland) Act 2004, the Disability Discrimination
Act 1995 and the disability equality duty. In
particular, the disability equality duty includes a
specific requirement for any public authority to
develop and implement a disability equality
scheme for the whole authority and a separate
education disability equality scheme that must
report on the opportunities that are made available
to disabled pupils and on their achievements.
Therefore,
additional
frameworks
are
unnecessary.
Rather than tying authorities to dedicated single
strategies that are directed and resourced from the
centre, we seek to encourage agencies to adopt
voluntarily a common language and approach that
focus on the child and are accompanied by flexible
working to support individual children and families.
That means working across boundaries between
education, social work, health, police and the third
sector so that families experience support from a
single team. We have a clear relationship with
local authorities through the concordat and single
outcome agreements, but amendments 195 and
196 would serve to re-establish much of the
systemic inflexibility that the concordat with local
government was designed to remove.
On that basis, I invite Karen Whitefield to
withdraw amendment 195 and not to move
amendment 196.
Karen Whitefield: I am not terribly surprised at
the Government not wanting to support the
amendments.
I disagree with the cabinet secretary that
amendment 195 would be inflexible and cause
difficulties with community planning—I simply do
not accept that. Most local authorities are already
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working on kinship care. The Scottish
Government, in partnership with the Convention of
Scottish Local Authorities, published a kinship
care strategy, so it would not give local authorities
great cause for concern if people were able to
access local kinship care strategies for all
Scotland‟s 32 local authorities.
On amendment 196, there are real and
considerable concerns among parents of disabled
children. They are very aware of their children‟s
needs, not all of which are being met. I understand
the cabinet secretary‟s point about making sure
that we take an holistic approach to supporting
disabled children, but it does not address the
fundamental issue of how much money is being
spent on them, particularly when we know that a
considerable amount of money has been set aside
to support the children. I am willing to have further
discussions with the Government, particularly
about amendment 196, but at this point I inform
the convener that I am minded to press
amendment 195.
The Convener: The question is, that
amendment 195 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I will use
amendment.

my

casting

vote

against

the

Amendment 195 disagreed to.
Amendment 196 moved—[Karen Whitefield.]
The Convener: The question is, that
amendment 196 be agreed to. Are we agreed?
Members: No.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)
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The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I use my casting vote against the amendment.
Amendment 196 disagreed to.
The Convener: I suspend the meeting briefly to
allow the next minister and her officials to take
their seats.
14:31
Meeting suspended.
14:32
On resuming—
Section 26—Establishment of Creative
Scotland
The Convener: For the groups of amendments
on creative Scotland, I welcome to the committee
Fiona Hyslop MSP, the Minister for Culture and
External Affairs. Amendment 113, in the name of
the minister, is grouped with amendments 114 and
115.
The Minister for Culture and External Affairs
(Fiona Hyslop): Amendment 113 gives equal
legal status to the Gaelic name for creative
Scotland, Alba chruthachail. The amendment will
insert the Gaelic name directly after creative
Scotland‟s English-language name in section
26(1). The amendment is in accordance with the
Government‟s strong commitment to the principle
of according the Gaelic and English languages
equal respect.
Amendments 114 and 115 ensure that the chief
executive designate, to be recruited by Creative
Scotland 2009 Ltd, becomes the first chief
executive of creative Scotland, the statutory body
and non-departmental public body. Amendment
114 will insert new sub-paragraphs into paragraph
7 of schedule 5 to make provision for that. If, for
whatever reason, no chief executive designate is
employed by Creative Scotland 2009 Ltd when
creative Scotland comes into being, the Scottish
ministers will appoint the first chief executive. As a
related
and
consequential
amendment,
amendment 115 amends paragraph 7(3) of
schedule 5 with the effect that the second and
subsequent chief executives will be appointed by
creative Scotland.
I am pleased that paragraph 101 of the
committee‟s stage 1 report stated that creative
Scotland should be established “as soon as
possible”. To bring that about, Creative Scotland
2009 Ltd is carrying out the recruitment process. I
hope that it will be able to announce the name of
the chief executive designate shortly.
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I move amendment 113.
David Whitton (Strathkelvin and Bearsden)
(Lab): You said that the first chief executive will be
appointed shortly. Can you give the committee
some idea of the salary level that they will enjoy
and whether it was agreed under the terms of the
Government‟s salary procedures for senior
appointments?
Fiona Hyslop: The terms and conditions and
salary will have been set under the arrangements
for public sector bodies. However, the salary
negotiations in the current recruitment process are
on-going, so it is not a matter that I can give you
information about now.
David Whitton: It was reported that you were
having difficulty getting a chief executive because
the salary level was not as much as £120,000.
You might want to help the committee by shedding
some light on that.
Fiona Hyslop: There was speculation in one
media source that there was some difficulty, but
my understanding is that some high-calibre
candidates have come forward. You are right to
identify that all public appointments under this
Administration—the position was similar under the
previous Administration—must provide value for
money and that the contracts and salaries must be
acceptable to and at levels expected by the public.
David Whitton: We might get into an argument
another day about whether some of the
appointments that have been made recently give
value for money, but we will not go there today.
Is a bonus attached to the salary package for
the chief executive post?
Fiona Hyslop: As I said, the terms and
conditions will be negotiated with the candidate
who comes forward. However, I have made it clear
to my officials that any bonuses or any other
additional aspects of the terms and conditions
should be in keeping with what the First Minister
said at First Minister‟s question time last week.
David Whitton: But you are creating a new
position, so it is in your gift to say, “There will just
be a salary; there won‟t be a bonus.” Is there any
particular reason why you are not doing that?
Fiona Hyslop: The terms and conditions of any
contract will obviously not be for just one year; the
contract will be in place for future years. If there
are any bonuses, they will be restricted under the
arrangements in a way that was not done by
previous Administrations. As I said, I am taking a
close interest in that and have given the instruction
that any salary or bonuses are to be in keeping
with what is expected by the public and, indeed,
by this Administration.
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Jeremy Purvis: I understand that the
amendments propose that the new agency would
inherit the chief executive without the new
agency‟s constituted board putting forward
appropriate proposals for ministers to approve. If I
understand the position correctly, the impact of the
amendments would be that the chief executive‟s
terms and conditions, remuneration, allowances
and expenses, including pension entitlements,
would not be recommended to ministers by the
board but would be approved purely by ministers.
That is a curious situation, given that the bill sets
up the board of creative Scotland, a key function
of which will be to determine the chief executive‟s
pay and conditions and to seek approval of those
by ministers.
In the absence of members of creative
Scotland‟s board making such recommendations,
does the Government think that it would be in
order to publish details on the remuneration,
allowances and expenses of the chief executive
now? If not, we will find ourselves in the same
position as we were in with the Scottish Futures
Trust, when the Government said that it was
moving ahead with great speed to appoint a chief
executive, whose terms and conditions were
outwith the Government‟s pay policy for senior
executives. Parliament then learned that there was
a salary of £180,000 and that there was no
legislative scope for scrutinising the arrangement.
The situation here sounds identical to that
situation, which is far from being my preference.
No genuine reason has been given for why the
board of creative Scotland, which this Government
is going to establish, should not have the power to
set the framework for the pay, conditions and
allowances of the body‟s chief executive.
Fiona Hyslop: If we waited until the new board
was established, there would be a delay in
ensuring the leadership of creative Scotland‟s
administration by a chief executive.
Jeremy Purvis is right to recognise that the
amendments will put in place transitional and
interim arrangements, but the provisions that they
contain are no different from provisions that the
previous Administration introduced, for example in
the development of the Scottish Further and
Higher Education Funding Council. Arrangements
were made so that the chief executive could be
appointed before the Further and Higher
Education (Scotland) Act 2005 came into force.
The same happened in 2006 with the Scottish
Police Services Authority and the Scottish Crime
and Drug Enforcement Agency, so there are
examples of when, under the previous
Government, arrangements similar to those in the
amendments were put in place to enable the
appointment of a chief executive while legislation
was going through Parliament.
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The Convener: As no other member has
indicated that they want to speak, I ask the
minister to wind up.
Fiona Hyslop: Amendment 113, which provides
for the Gaelic name Alba chruthachail, is an
important proposal in recognising the Gaelic
language. As I have said, amendments 114 and
115 provide for interim arrangements, should
Creative Scotland 2009 Ltd not be able to appoint
a chief executive designate. On that basis, I am
happy to support the amendments.
Amendment 113 agreed to.
Section 26, as amended, agreed to.
Schedule 5
CREATIVE SCOTLAND: ESTABLISHMENT ETC

Amendment 114 moved—[Fiona Hyslop].
The Convener: The question is that,
amendment 114 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

AGAINST
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
I use my casting vote in favour of the
amendment.
Amendment 114 agreed to.
Amendment 115 moved—[Fiona Hyslop].
The Convener: The question is that,
amendment 115 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

AGAINST
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0.
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I use my casting vote in favour of the
amendment.
Amendment 115 agreed to.
Schedule 5, as amended, agreed to.
Section 27—General functions of Creative
Scotland
The Convener: Amendment 187, in the name of
Malcolm Chisholm, is in a group on its own.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): Section 27 has been widely
welcomed. It describes the various functions of
creative Scotland, but as I read them I was struck
by the way in which the word “culture” is used in
subsection (1)(e), which is different from its use in
the other subsections.
We all know that culture has different meanings
in different situations. In section 27, the word
usually means culture in terms of artistic and
creative endeavour, but in subsection (1)(e) there
is some ambiguity. As I read the policy
memorandum, it was clear to me that the intention
was to refer to culture in its broad sense,
“as a way of life”.

I have lifted those words directly from the policy
memorandum.
When I read the evidence and written
submissions from the witnesses who appeared
before the Education, Lifelong Learning and
Culture Committee, I noticed that the definition of
national culture was broadly welcomed, so it
seemed to me a pity that the definition of
Scotland‟s national culture was explicit in the
policy memorandum but not in the bill.
14:45
The wording of my amendment serves the
interests of clarity and distinguishes the broader
meaning of culture in subsection (1)(e) from that in
other sections in part 3. It emphasises the
relationship between culture, in the narrow sense,
and society. I think we all recognise that that is an
important dimension of culture and the arts. I hope
that the cabinet secretary will support amendment
187, particularly given that I lifted the wording
directly from her policy memorandum.
I move amendment 187.
The Convener: No member wishes to speak in
the debate. Do you have anything to add, Mr
Chisholm? [Interruption.] I beg your pardon,
minister—I forgot to call you. Would you like to
respond?
Fiona Hyslop: Yes. I welcome Malcolm
Chisholm‟s
comments.
However,
having
considered the matter, I do not believe that the
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amendment is necessary. There is no need to add
superfluous wording to section 27.
It is important to stress that, in its entirety,
section 27 sets out creative Scotland‟s six
functions; it does so clearly, simply and with no
extra wording. No other definition is provided for in
section 27. As the Finance Committee noted in its
stage 1 report,
“definitions on the face of the Bill would be undesirable”.

I assure Malcolm Chisholm that we agree that
Scotland‟s national culture is to be interpreted in
its broadest sense. We made that clear in
paragraph 60 of the explanatory notes. I want also
to be clear that, having thought long and hard
about definitions, the Education, Lifelong Learning
and Culture Committee came to the conclusion
that a focus in the bill on definitions would
“be undesirable due to their likely restrictive nature.”

I know that that is not what Malcolm Chisholm is
trying to do, but his amendment has implications
for definitions elsewhere in section 27 and other
parts of the bill.
Amendment 187 may seem straightforward, but
it could introduce a late debate on definitions,
which the Education, Lifelong Learning and
Culture Committee anticipated could result in
restricting creative Scotland, rather than making it
inclusive, which I think we all are trying to achieve.
For those reasons, I oppose amendment 187.
Having heard my argument about the unintended
consequences for other provisions in the bill and
my concerns about definitions in relation to the
arts and culture, I invite Malcolm Chisholm to seek
leave to withdraw amendment 187.
The Convener: Thank you, minister. I regret
that my inadvertent censorship almost prevented
you from responding.
Malcolm Chisholm: I understand the cabinet
secretary‟s point about definitions, but I am not
arguing that every word in section 27, or in part 3,
should be defined. It makes sense to add to
“culture” in section 27(1)(e), which is the only
place in part 3 where that word is used in a broad
sense. To give clarity to the general reader and to
avoid ambiguity, it would be better to include a
definition. Indeed, it would do no harm to include
one, and doing so would not make it inevitable that
every word in part 3 would have to be defined.
I understand the general point that the cabinet
secretary makes, but I press amendment 187.
The Convener: The question is, that
amendment 187 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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FOR
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
5, Against 3, Abstentions 0.
Amendment 187 agreed to.
Section 27, as amended, agreed to.
Section 28—Advisory and other functions
The Convener: Amendment 116, in the name of
the minister, is grouped with amendment 117.
Fiona Hyslop: Taken together, amendments
116 and 117 make it clear that creative Scotland
will have the widest powers to engage in different
forms of financial support and involvement in the
exercise of its functions. Amendment 116 inserts a
new provision into section 28 to clarify that
“assistance” under section 28 concerns the
provision of advice, information and non-financial
assistance, for example, with the provision of
training or assistance by way of secondment.
Amendment 117 removes section 29(6), which
might be read as having the effect that creative
Scotland may only provide financial assistance by
way of grants and loans under section 29(4).
Grants and, where appropriate, loans will remain
the conventional forms of financial assistance
provided by creative Scotland. That is dealt with in
section 29, with advice, information and nonfinancial assistance being dealt with in section 28.
Where appropriate, creative Scotland‟s powers
under paragraph 10 of schedule 5 may take their
full effect, allowing other forms of financial
assistance, support and involvement by way of
contracts or equity investments, for example.
I move amendment 116.
Amendment 116 agreed to.
Section 28, as amended, agreed to.
Section 29—Grants and loans
Amendment 117 moved—[Fiona Hyslop]—and
agreed to.
Section 29, as amended, agreed to.
Sections 30 to 33 agreed to.
Schedule 6 agreed to.
The Convener: I thank the minister for her
attendance.
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14:51
Meeting suspended.
14:54
On resuming—
The Convener: For the groups of amendments
to parts 4 and 5, we are joined by Shona Robison,
the Minister for Public Health and Sport. Again, I
intend to move straight to consideration of
amendments.
Section 34—Social Care and Social Work
Improvement Scotland
The Convener: Amendment 188, in the name of
Malcolm Chisholm, is grouped with amendment
189.
Malcolm Chisholm: The minister should be
pleased that one of the major controversies
around part 4 is the name of the new body. There
will be some other discussions, but part 4 has
generally been welcomed in the field. However,
anyone to whom I have spoken who is working in
the area—and that is quite a few people—is
appalled at the name, first because of its length
and secondly, because it does not lend itself to
any obvious acronym. I am not saying that it has
been easy to find an alternative, and no doubt
people will raise objections to my suggestion, but I
seriously think that people should exercise
themselves about an alternative name because
this point is causing a lot of concern.
The name that I have suggested is based on
what I saw in section 36, which says, helpfully:
“In this Part, „social services‟ means—
(a) care services, and
(b) social work services.”

That led me to the obvious conclusion that the
body could quite easily be called social services
improvement Scotland, without any change being
made to the definitions in the bill. There are two
advantages to that. First, it gives the idea of
integration. Some people have complained that
the new body might just house two old bodies
under the same roof. The original name suggests
that two old bodies have come together, whereas
putting the names together in the way that I
propose suggests that there will be a new,
integrated body. Secondly, it makes an acronym
possible. I accept that the acronym is not ideal,
especially given its first two letters, but I expect the
body to be called SSIS out in the world. That fits
quite nicely with HIS, which is the acronym for the
part 5 body, which we will discuss later. We should
change the name, and I suggest social services
improvement Scotland as an acceptable
alternative to what was originally proposed.
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Obviously, my amendments would change only
two lines in the bill. Those who have spent their
evenings reading the bill will realise that the
relevant words are peppered throughout the bill,
so clearly, if my amendments are agreed to,
further amendments will be needed at stage 3 to
change all the other references to the body.
I move amendment 188.
The Minister for Public Health and Sport
(Shona Robison): I do not support the
amendments regarding SCSWIS. There is no legal
reason why the change cannot be made, but the
term “social services” does not adequately cover
the range of services that SCSWIS will regulate.
SCSWIS might not be a particularly elegant name,
but it was decided after numerous discussions
with stakeholders and it describes well the
services that the body will cover—social work and
social care services. Once the body is established,
it would be open to it to use another name on its
publicity if it felt that that would be more
meaningful to the public. That happened with the
Scottish Commission for the Regulation of Care,
which is commonly known as the care
commission.
I hope that I have reassured the member.
Malcolm Chisholm: I was astonished by the
minister‟s opening statement that the term “social
services” does not cover all the relevant services,
given that section 36 says
“„social services‟ means—
(a) care services, and
(b) social work services.”

It would be interesting to know what services are
not covered. If that was the heart of her argument,
I am not persuaded. I will press amendment 188.
The Convener: The question is, that
amendment 188 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

ABSTENTIONS
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
3, Against 4, Abstentions 1.
Amendment 188 disagreed to.
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Amendment 189 not moved.
Section 34 agreed to.
Schedule 7
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND:
ESTABLISHMENT ETC

The Convener: Amendment 118, in the name of
the minister, is grouped with amendments 119,
145, 155, 156, 177 and 182 to 185.
15:00
Shona Robison: Amendments 118 and 119
give Scottish ministers the power to appoint the
first chief executive of SCSWIS. The amendment
is required because it is not possible for SCSWIS
itself to appoint a chief executive to be in place
before it has been established. Amendments 182
and 183 serve the same purpose for health
improvement Scotland.
Amendments 155 and 156 are consequential
amendments that make minor changes to the
following acts: the Ethical Standards in Public Life
etc (Scotland) Act 2000, the Scottish Public
Services Ombudsman Act 2002, the Public
Appointments and Public Bodies etc (Scotland)
Act 2003, the Mental Health (Care and Treatment)
(Scotland) Act 2003, the Adult Support and
Protection (Scotland) Act 2007 and the Protection
of Vulnerable Groups (Scotland) Act 2007. The
amendments remove references to the care
commission and replace them with references to
SCSWIS.
Amendments 184 and 185 are consequential
amendments that make minor changes to the
following acts: the Ethical Standards in Public Life
etc (Scotland) Act 2000, the Scottish Public
Services Ombudsman Act 2002, the Public
Appointments and Public Bodies etc (Scotland)
Act 2003, the Mental Health (Care and Treatment)
(Scotland) Act 2003, the Human Tissue (Scotland)
Act 2006, the Adult Support and Protection
(Scotland) Act 2007, the Protection of Vulnerable
Groups (Scotland) Act 2007 and the Public Health
etc (Scotland) Act 2008. The amendments remove
the reference to NHS Quality Improvement
Scotland and insert reference to HIS where
appropriate.
Amendment 145 removes the provisions
regarding the liability of persons in exercising their
functions. It is considered that the provisions
represent a reduction in the common-law
protection for public bodies and their staff.
Removing section 83 will mean that the status quo
is maintained for the public bodies and staff,
whereby the common-law protection is relied on.
Amendment 177 makes the same change to HIS.
I move amendment 118.
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David Whitton: I ask the minister the same
question that I asked the cabinet secretary. Under
what terms and conditions will the new chief
executive be employed? Will you follow the senior
salaries pay guidelines, and will a bonus be
included?
Shona Robison: No decision has yet been
made on salaries or bonuses, but the
appointments would follow the public sector pay
policy guidance. There is nothing new in the
principle of ministers moving to ensure the
appointment of chief executives before the
establishment of a new body—that is exactly what
happened with the care commission under the
previous Administration. It is a practical measure
to ensure that, on day one of the establishment of
a new body, a chief executive is in place. Of
course, both of the appointments will follow public
pay policy guidance.
David Whitton: I press the point that it is for the
Government to set the tone and take a lead in
making appointments to such positions. Recent
appointments
have
attracted
unfavourable
publicity because of the salary levels attached to
them. I am thinking of the new chief executive of
Scottish Enterprise and the chief executive of the
Scottish Futures Trust. I hope that the minister can
assure us that due notice will be taken of that kind
of thing when the salary levels are set.
Shona Robison: Of course. That is how the
guidance will operate. No bonus has ever been
awarded to the chief executive of the care
commission, and the chief executive of NHS QIS
operates under agenda for change conditions. The
new chief executive of HIS will also operate under
agenda for change conditions because of the
different establishment of the bodies.
I have probably given as much reassurance as I
can. There is nothing new in the principle of
ministers making such appointments, and the
issues surrounding public sector pay are an
important backdrop to the salary levels and culture
of any public body.
Jeremy Purvis: The glaring omission in that
regard is the Scottish Futures Trust, which the
Government set up but whose chief executive‟s
appointment did not come within the remit of the
Government‟s pay policy for senior executives. It
would be useful to have it on the record that the
terms and conditions of SCSWIS‟s chief executive
will be published on appointment. I made a similar
request of the Minister for Culture and External
Affairs regarding the appointment of a chief
executive of creative Scotland.
Why was the approach in amendments 118 and
119 not provided for in the bill, if it is easy to
continue the approach that has been taken in
previous legislation? Was there simply an error?
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Did you forget to include such provision?
Shona Robison: I certainly do not think that
there is anything untoward in the situation. What is
important is the principle, which was followed
under the previous Administration. There is
nothing new in our approach. As I said, the
appointment of the posts will follow public sector
pay policy—there is nothing more to the matter.
Amendment 118 agreed to.
Amendment 119 moved—[Shona Robison]—
and agreed to.
Schedule 7, as amended, agreed to.
Section 35—General principles
The Convener: Amendment 190, in the name of
Malcolm Chisholm, is in a group on its own.
Malcolm Chisholm: Section 35 is an important
section, which sets out the general principles that
SCSWIS will follow in exercising its functions.
Subsection (3) refers to “independence” of service
users and subsection (4) refers to “diversity” in the
provision of social services, but the concept of
personalisation is missing from the bill.
Personalisation has been at the heart of talk
about social services for several years, but there
are concerns about the extent to which it is
observed in practice. For example, there has been
great controversy recently about retendering for
adult social care in Edinburgh, and in the midst of
the debacle it has been obvious to everyone that
the principle of personalisation has not been
followed. There are many examples in which
personalisation is a principle that is ignored in
practice.
By the term “personalisation”, I mean the taking
into account of a person‟s specific needs and
wishes in developing services and—crucial—the
involvement of individual service users in deciding
the nature of the service that they will receive.
It might be argued that because “choice” is
mentioned in subsection (4) there is no need to
use the word “personalisation”. However,
personalisation cannot be reduced to choice. A
range of services might be on offer, but it might
well be that none of the choices has been
developed with the direct involvement of the
service user or meets their specific needs. The
concept of personalisation is recognised as being
central in social services and should therefore be
a principle that is explicitly mentioned in section
35.
I move amendment 190.
Shona Robison: I do not support amendment
190, for the following reasons. Although
personalisation is absolutely a key focus of the
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Government‟s social care policy, its meaning as a
legal term is not clear. It is also not clear what Mr
Chisholm envisages that is not covered by the
principles in section 35, which include the
promotion of independence of service users and
the promotion of diversity in the social services
that are offered. We think that there would be
duplication if amendment 190 were agreed to.
I am content to have further discussion with Mr
Chisholm, if he thinks that that would be helpful,
so that I can understand better what he thinks is
lacking in the current set of principles. However,
on the basis of what I have said, especially about
the fact that “personalisation” is not clear as a
legal term, I ask him not to press amendment 190.
Malcolm Chisholm: Given that the minister has
agreed to think and talk further about the issue, I
seek leave to withdraw the amendment. I may
lodge it again later.
Amendment 190, by agreement, withdrawn.
Section 35 agreed to.
Sections 36 and 37 agreed to.
Schedule 8
CARE SERVICES: DEFINITIONS

The Convener: Amendment 120, in the name of
the minister, is grouped with amendments 121 to
123, 135 and 136.
Shona Robison: Amendment 120 updates the
definition of “school care accommodation service”
to the current definition, which was amended in
the Regulation of Care (Scotland) Act 2001 by the
Smoking, Health and Social Care (Scotland) Act
2005.
Amendment 121 seeks to remove the current
anomaly that exists in the provision of adult
placement services. Those services, which are
described in the 2001 act and in the bill as being
provided to persons over the age of 18, are
frequently provided to 16 and 17-year-olds. The
amendment will close that gap and ensure that
persons who provide services to younger adults
can be subjected to the same level of scrutiny as
persons who provide the same services to those
aged 18 and over.
Amendment 123 ensures that people looking
after children by virtue of a supervision
requirement under the Children (Scotland) Act
1995 or those defined as a “kinship carer” under
the Looked After Children (Scotland) Regulations
2009 do not require to be registered as child
minders before a child is placed with them and
are, therefore, not subjected to scrutiny by
SCSWIS. It is the duty of the local authority to
consider the suitability of a person to care for a
child under supervision.
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Amendments 122 and 136 are technical
amendments. Amendment 135 gives Scottish
ministers the power to confer on SCSWIS by
regulations additional functions in relation to care
services. As SCSWIS‟s role develops and the
scrutiny landscape changes, it may be considered
appropriate to confer additional functions on the
body. The amendment would allow that to happen
without recourse to primary legislation. Any
regulations that were made under the power would
be subject to the affirmative procedure, and any
new functions that were conferred on SCSWIS
would have to relate to its existing purpose and
functions.
I move amendment 120.
Amendment 120 agreed to.
Amendments 121 to
Robison]—and agreed to.

123

moved—[Shona

Schedule 8, as amended, agreed to.
Section 38 agreed to.
Schedule 9 agreed to.
Section 39 agreed to.
Section 40—Standards and outcomes
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“Ministers may prepare and publish standards and
outcomes”

presumably means that they may also choose not
to do so. It is important that the bill says “must”
rather than “may”.
Amendment 192 suggests another change in
relation to standards and outcomes on which I
seek the minister‟s comments. The reason for the
proposed change is that many people have put it
to me that standards and outcomes are becoming
ever more similar, so it might be that a good
standard is actually a description of the outcome
that the service user should expect. Given that
amendment 191 proposes that ministers should be
under an obligation to publish standards and
outcomes, amendment 192 proposes that
ministers must publish either the standards or the
outcomes or both, because in some cases
standards and outcomes might be more or less
the same thing.
I would welcome the minister‟s comments on
amendment 192, on which I am prepared to be
open-minded. However, I will certainly not be
open-minded or flexible on the heart of my
proposal in amendment 191, which seeks to
replace “may” with “must”.
I move amendment 191.

15:15
The Convener: Amendment 191, in the name of
Malcolm Chisholm, is grouped with amendment
192.

The Convener: No one has asked to speak in
the debate, so I ask the minister to respond.

Malcolm Chisholm: Amendment 191 would
amend section 40, which deals with the important
subject of standards and outcomes. The heart of
this group of amendments is amendment 191,
which would replace “may” with “must”.

The national performance framework and single
outcome agreements define the outcomes for
people that public services should deliver. Those
outcomes will be achieved by services operating
together. Likewise, the new scrutiny bodies will be
expected to co-operate in the inspection of
services where providers are working together to
deliver outcomes. That means that the scrutiny
bodies will need to consider the effect on service
providers in more than one sector—for example, in
the health and care sectors—and the standards
that are appropriate to those sectors.

I will comment on standards and outcomes in a
moment, but let me first note that the requirement
to publish standards was a great landmark event
in the development of what became the
Regulation of Care (Scotland) Act 2001. People in
Scotland are rightly proud of that legislation, which
was enacted just under 10 years ago. Indeed, the
publication of standards was the foundation of the
Scottish Commission for the Regulation of Care,
which has used the standards for its inspections
ever since.
The great advantage of having published
standards is that the public can be aware of what
to expect from care services. The standards are
also a crucial guide to those who inspect services
in considering what criteria should be observed by
care providers to achieve a successful inspection.
Therefore, I was alarmed to see that the bill
proposes to replace the obligatory publication of
standards and outcomes with a discretionary
element. In other words, the provision that

Shona Robison: I do not support amendments
191 and 192 for the following reasons.

Standards such as the national care standards
help to drive continuous improvement of services.
In future, it might be necessary to have standards
that apply in more than one sector or that apply to
more than one scrutiny body. Therefore, it is
important that the scrutiny bodies are able to take
account of more than one set of standards and are
able to consider the impact of service quality on
the outcomes that are achieved for people. For
that reason, we have sought to retain flexibility in
the provision for the future development of the
standards and outcomes against which SCSWIS
will be required to inspect services. It is important
that the new scrutiny bodies take account of
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relevant published standards and outcomes, but it
is important not to limit their work to a single set of
standards by prescribing the relevant standards in
primary legislation, which would be the effect of
amendment 191.
On the basis of the assurance that I have given
about the intention behind section 40, I urge the
committee not to support amendments 191 and
192.
Malcolm Chisholm: I am in the curious position
of agreeing with most of what the minister said,
but I do not quite see why that should lead to the
conclusion that the wording should not be “must”.
The nature of the standards and outcomes might
be different from the original care standards that
were devised about 10 years ago, but I do not
quite see why that means that there should not be
a guarantee that the range of standards and
outcomes that are relevant to care services and
social work services will be publicly available. As I
said, I am quite prepared to be flexible in not
pressing amendment 192, but I will press
amendment 191.
I have a slight sense of déjà vu because,
although the 2001 act includes the word “shall”,
the bill as introduced used the word “may”. It was
a famous occasion when John McAllion changed
“may” to “shall” and told the Parliament that that
was the first time in his parliamentary experience
that he had succeeded in having an amendment
agreed to—he had never achieved that at
Westminster. I will not press too much the point
that Shona Robison was part of the committee that
supported that amendment, but an important
principle was enshrined back then.
I will press amendment 191, although I shall not
move amendment 192, given what the minister
has said.
The Convener: The question is, that
amendment 191 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
5, Against 3, Abstentions 0.
Amendment 191 agreed to.
Amendment 192 not moved.
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Section 40, as amended, agreed to.
Sections 41 and 42 agreed to.
Section 43—Inspections
The Convener: I welcome back Karen
Whitefield. Amendment 197, in the name of Karen
Whitefield, is grouped with amendment 197A.
Again, I point out that amendments to
amendments are disposed of before the original
amendment.
Karen Whitefield: I am pleased to be back to
talk about my amendments, which relate to the
role of Her Majesty‟s Inspectorate of Education
within the new inspection and regulation body that
the bill will establish.
We all welcome the establishment of SCSWIS
and believe that it will declutter the inspection and
regulation landscape somewhat. However, HMIE
has provided an invaluable service in scrutinising
and regulating our child protection services in
Scotland, and I am keen that that expertise should
not be lost. I do not believe for one minute that
that is the Government‟s intention. I have
introduced the amendments for a simple reason: it
is important that we have a child-centred approach
to the inspection of services that look after and
protect our children and young people.
We heard earlier from the Cabinet Secretary for
Finance and Sustainable Growth that my previous
amendments were not child centred enough.
However, my amendments are very much child
centred. I suggest that there should be a central
role for HMIE in SCSWIS when it comes to child
protection services, which is why I lodged
amendments 197 and 197A. The aim of the
amendments is to get a sense from the
Government of whether we can find a way forward
that recognises the invaluable work that HMIE
would do and ensures that HMIE is still an integral
part of the inspection and regulation process in
future.
I move amendments 197 and 197A.
Shona Robison: I do not support amendments
197 and 197A. Amendment 197 does not appear
to take account of the fact that the requirement to
collaborate with HMIE in the inspection of
children‟s services already exists in the bill. Part 6
provides for joint inspections of children‟s services
that will require SCSWIS, HMIE and Her Majesty‟s
inspectorate of constabulary—and others, as
appropriate—jointly to inspect children‟s services
as directed by ministers. In addition, under section
94, SCSWIS and HMIE will be required to cooperate in the inspection of all services where they
have a shared interest, for example school care
accommodation and day care services for
children.
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On a technical point, section 43(3)(b), which
amendment 197 seeks to amend, applies to
services for adults as well as for children. There
should be no role for HMIE in inspecting services
for adults.
The amendments do not add anything to the
arrangements. I hope that Karen Whitefield is
reassured that there is already enough comfort for
her in the bill, and will therefore seek to withdraw
amendments 197 and 197A.
Karen Whitefield: I listened carefully to what
the minister said. I understand and appreciate that
the Government believes that the bill will ensure
that there is a role for HMIE, but I am not
convinced that that goes far enough. I would
prefer the provision in amendment 197 to be
included in the bill, because that will give us far
greater confidence that there will be an integral
and central role for HMIE.
I will seek to withdraw amendment 197A, but I
will press amendment 197.
Amendment 197A, by agreement, withdrawn.
The Convener: The question is, that
amendment 197 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0. My casting vote is
against the amendment, so the amendment falls.
Amendment 197 disagreed to.
The Convener: Amendment 124, in the name of
the minister, is grouped with amendments 198,
125, 125A, 126 to 128, 163, 164, 199, 165, 165A,
166 and 167. I point out again that amendments to
an amendment are disposed of before the original
amendment.
Shona Robison: There are quite a lot of
amendments in the group, so I hope that you will
have patience with me.
Amendments 124 and 125 on SCSWIS and 163
to 165 on HIS insert new provisions that require
the bodies to develop plans in line with best
regulatory practice for carrying out inspections of
social services, health and independent health
care services. The plans will therefore have to be
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transparent, accountable, proportionate and
consistent. They will detail a programme of
inspections to be carried out by SCSWIS and HIS
and will require to be approved by Scottish
ministers. Any review of the plans will also require
Scottish ministers‟ approval.
The plans will also be subject to consultation
with key stakeholders, which will give them an
opportunity to contribute to the way in which the
new bodies work. That is particularly important,
given that the bill creates new powers such as that
in section 43(1) to allow the inspection of the
organisation of social services. It will be vital to get
stakeholders‟ views on how the inspection powers
are implemented in order to ensure that the new
bodies deliver their scrutiny functions effectively
and appropriately. The draft inspection regulations
have been provided to the committee and
paragraph 3 sets out some of the types of
information that we expect the two bodies to take
into account in developing their plans. Full
consultation will be undertaken with stakeholders
before the regulations are finalised.
Amendment 126 provides the power to make
regulations that identify circumstances in which
access to and availability of SCSWIS inspection
reports or parts of reports can be restricted,
refused or withheld. Occasionally, the inspection
reports that are currently provided by the Social
Work Inspection Agency deal with personal or
sensitive information and general publication is
therefore neither appropriate nor necessary. The
amendment allows regulations to be made that set
out the circumstances in which it is appropriate for
such information to be withheld. Amendment 166
makes the same provision for HIS.
I cannot agree to amendments 198 and 125A.
Amendment 198 requires SCSWIS to take
account of self-evaluation that service providers
carry out and requires it to conduct an inspection
of a provider when it is notified that the provider
has carried out such evaluation. Surely that would
act as a bit of a disincentive to services to carry
out any self-evaluation. The inspection plan that
SCSWIS will produce for its inspection work under
the amended section 43 will need to show, among
other things, how SCSWIS intends to handle selfevaluation reports in the wider context of its overall
risk assessment. Whatever the plan says on that
point, it would not be sensible to require SCSWIS
always to inspect a service after a self-evaluation,
regardless of what other information SCSWIS
already has about the quality of that service and
the inherent risks.
15:30
The moves to more proportionate evidence and
risk-based scrutiny should lead, over time, to less
cyclical inspection, but they might also lead to
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more unannounced inspections. Automatic
inspection following self-evaluation would not be
an efficient use of resources. However, I agree
that self-evaluation will complement the everyday
performance and quality-management activities of
service providers and should not be relied on by
SCSWIS completely to replace inspections.

inspection. Self-inspection might determine the
nature of the inspection, but it does not cancel out
the need for the inspection. The main concern that
has been expressed to me is that the movement
towards self-evaluation might go too far—that is
why I am trying to keep some connection between
the two things.

The effect of amendment 125A could be to
suggest that some inspections could be carried
out that are not in line with best regulatory
practice, so I cannot agree to it. However, I can
assure Malcolm Chisholm that section 43, as
amended, will ensure that all inspections that are
conducted by SCSWIS will be carried out in line
with best regulatory practice.

I might not have got the wording exactly right in
amendment 198, although to a large extent it
mirrors the language of the bill. When the minister
replies, she should say a bit more about

Amendment 127 provides the power to make
regulations on holding information subject to
prescribed conditions and making further
disclosures in accordance with prescribed
conditions. That reflects an existing power in the
Joint Inspection of Children‟s Services and
Inspection of Social Work Services (Scotland) Act
2006, and it is necessary to ensure that
information that is given for the purposes of
inspection under parts 4 and 5 of the bill is held
appropriately.
Amendment 167 sets out the same
arrangements for HIS. Amendment 128 is a
technical amendment that defines “prescribed” as
used in section 47.
I move amendment 124.
Malcolm Chisholm: In some ways, this group
of amendments is the most important and
interesting group that relates to part 4, because
the role of inspection vis-à-vis self-evaluation is
the big underlying issue. It reflects a great change
in the nature of inspection, given the increasing
importance of self-evaluation. The biggest change
that this bill will make to the situation that has
pertained since the Regulation of Care (Scotland)
Act 2001 came into force concerns inspection
arrangements. It is absolutely right that the shift in
the nature of inspections should be debated. My
amendments were lodged to raise that issue and
to ensure that people know what is going on and
take a view on it.
On amendment 198, I was surprised by the
minister‟s suggestion that making an inspection
necessary would be a disincentive to selfevaluation. However, the fact of the matter is that,
as she must know, the care commission currently
inspects after self-evaluation. It is quite routine for
care services to conduct a self-evaluation, but the
care commission always follows up on that, which
means that the two are not necessarily mutually
exclusive. It is quite possible to have a regime that
involves a degree of self-evaluation as a prelude
to inspection rather than as a substitute for
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“the organisation or co-ordination of any social services”,

in section 43, because that adds a completely new
dimension to inspection. I am not saying whether
that is a good or a bad thing, but it should be
recognised that it is a new dimension. The minister
will know that some voluntary sector providers are
concerned that that might involve a corporate
inspection, which they feel might not be
appropriate.
I incorporated
“the organisation or co-ordination of the social services”

in amendment 198 to make the connection
between inspection and self-evaluation. I am
minded not to move that amendment but to move
amendment 125A, which would at least put in the
bill the idea that an inspection must be done and
that self-evaluation is not a substitute for
inspection. Amendment 125 will make inspections
part of a plan and discretion will remain about the
exact relationship between self-evaluation and
inspection, but amendment 125A will at least allow
us to acknowledge that inspection has a role,
following self-evaluation.
As I have said, there is concern that there is too
much of a drift towards self-evaluation. It would be
interesting to know whether research has been
done on the relationship between the selfevaluations that local councils‟ social work
services conduct and the reports that they receive
when they are eventually inspected. The issue
applies mainly to the work that the Social Work
Inspection Agency covers because, as I have said,
the care commission is still obliged to undertake
inspections, since that is specified in the 2001 act.
People should be aware not only of changing
practices—many of which might be justifiable and
positive—but of how the bill differs fundamentally
from previous legislation, because all the other
details about inspections are to be in regulations,
a copy of which members received just before 12
o‟clock. From a quick glance at the regulations, I
am not reassured that the public will have great
confidence about exactly what the new system
involves. For example, regulation 4 says:
“An inspection carried out by SCSWIS ... may include
some or all of the following ...
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(a) visits to ... premises ...
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Section 43, as amended, agreed to.

(b) review of documentation”.

We do not know the extent to which the traditional
inspections that the care commission has
undertaken for nine years will be a thing of the
past. In accordance with the new regulations, the
commission could do most of its work by reviewing
documentation and going through self-evaluation
reports, for example.
The public and members need a bit more
reassurance that the role of inspection is
recognised clearly. Self-evaluation is not a
substitute for inspection. We need to be very well
informed about what is intended, so at least the
Parliament can approve or not approve what is
proposed. We are talking about a big shift, but the
danger is that it is not terribly explicit in the bill—it
is emerging only because we have amendments
to debate.
Shona Robison: Malcolm Chisholm raises
important points, and I hope that I will be able to
give reassurance. I agree absolutely that selfevaluation is not a substitute for inspection—it is
not intended to be. We should remember that the
thrust behind the provisions is risk-based scrutiny
and inspection. The principle is that the scrutiny
bodies will focus more of their time on the services
that require more time and less time on services
that are well managed and are running well. I think
that we all agree that that is good, to ensure that
the extra focus is on the services that need it. The
bill sets out how that will happen. Ministers will
also require to approve the inspection plan.
SCSWIS might well choose to follow up a selfevaluation report with an inspection. At the
moment, such reports do not automatically have to
be followed by inspections, although that might
happen in many cases. Malcolm Chisholm‟s
amendment 198 would make that automatic, but
that would not be in line with the principle and the
direction of travel of risk-based inspection and
scrutiny—such an approach would fly in the face
of that.
Malcolm
Chisholm
mentioned
corporate
inspection of service headquarters. The reason
why that has been introduced is simple. Where
there is a concern about systemic issues or the
headquarters functions of an organisation—which
go beyond local service provision—it is right and
proper that SCSWIS should be able to go in and
inspect whether something is not working as it
should. I hope that I have been able to provide
enough reassurance to the member about our
intentions that he will not press his amendment
198.
Amendment 124 agreed to.
Amendment 198 not moved.

After section 43
Amendment 125 moved—[Shona Robison].
Amendment 125A moved—[Malcolm Chisholm].
The Convener: The question is, that
amendment 125A be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
5, Against 3, Abstentions 0.
Amendment 125A agreed to.
Amendment 125, as amended, agreed to.
Sections 44 and 45 agreed to.
Section 46—Inspections: reports
Amendment 126 moved—[Shona Robison]—
and agreed to.
Section 46, as amended, agreed to.
Section 47—Regulations: inspections
Amendments 127 and 128 moved—[Shona
Robison]—and agreed to.
Section 47, as amended, agreed to.
Sections 48 to 53 agreed to.
After section 53
The Convener: Amendment 129, in the name of
the minister, is grouped with amendments 130 to
132 and amendments 169 to 171.
Shona Robison: Amendment 129 will make
provision for SCSWIS to make an application to
the sheriff for the emergency cancellation of the
registration of a care service, which if approved
would have the effect of closing the service. Under
those procedures, the application could be heard
more quickly than it would be in current
procedures under the Regulation of Care
(Scotland) Act 2001, which will ensure swift
closure of a service if appropriate. That is an
important power, which is required to protect users
of services.
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The test that has to be met before the sheriff
could approve such an application is a high one.
The orders are intended for use only in extreme
circumstances in which it is considered that a
service is seriously failing and there is a real and
immediate risk to the users. The service provider
and the local authority and health board in which
the service is situated would be informed of the
making of the order. The service provider, and any
other party, has a right to appeal to the sheriff
against the order, but the order, and therefore the
closure of the care service, will remain in effect
while the appeal is being considered.
15:45
Amendment 130 will give SCSWIS the power to
issue an emergency condition notice. Such a
notice would immediately impose conditions in
relation to registration if, in the view of SCSWIS,
there was
“a serious risk to the life, health or wellbeing of persons.”

That is a new power for the body, but it will be
helpful—for instance, to prevent a service taking
any more clients while it responds to a condition
notice.
Amendment 131 will exempt emergency
condition notices from the 14-day period that is
required before the imposition of a normal
condition notice.
Amendment 140 outlines the appropriate
appeals procedures to SCSWIS and to the sheriff
for emergency condition notices, and amendments
169 to 171 set out the same measures for HIS in
respect of registered independent health care
services.
I move amendment 129.
Malcolm Chisholm:
behind the measures
drafted and introducing
the difference between
legislative status quo?

What was the thinking
not being in the bill as
them at stage 2? What is
the amendments and the

Under section 54, a condition notice has quite a
general description. It is not clear to me what the
particular features of an emergency condition
notice are. Section 54 does not describe all the
relevant time periods, so it is not clear to me why it
is not possible to have a condition notice for a
particular extra condition or to modify a condition,
which is how it is described in section 54. Will the
minister clarify that?
Shona Robison: I will try to answer the
questions. The impetus behind the amendments
came from the Scottish Commission for the
Regulation of Care which, in the light of practice,
feels that the matter is important and requires to
be addressed. It felt that such emergency
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measures were an important development to deal
with difficult cases, albeit that such cases are few.
The status quo is the summary procedure. The
care commission says that the procedure is not
fast enough—it can take a number of weeks to go
through it, which leaves people in a state of limbo,
sometimes in serious situations. Therefore, it is
not adequate to enable the commission to respond
quickly enough.
Were you concerned about the lack of detail on
timeframes in relation to a condition notice under
section 54?
Malcolm Chisholm: I was just not sure why an
emergency condition notice could not be covered
by the terms of the condition notice.
Shona Robison: Regulations will provide some
of the detail that you are looking for on that. I have
already discussed the provision of 14 days to
appeal. We could write to the committee with
some of the detail on the condition notice, if that
would be helpful, because it is complex. I hope
that I have given you some reassurance on the
two other points.
Malcolm Chisholm: That is fine. I did not ask
the question clearly.
Jeremy Purvis: I have some more questions.
The first is about what the relationship will be
between the process for emergency cancellation
of registration and the improvement notice
process, if an improvement notice has already
been served and the process has begun. I know of
such a case involving a care home in my
constituency. The improvement notice process
had started and the threat existed of action in the
sheriff court. That situation was averted because
the process has worked so far, in that it has
ensured that services have improved. However, if
services were to deteriorate slightly, what effect
would the fact that the improvement notice
process was already under way have on the
seeking of an emergency order?
My second question—forgive me for not
knowing this; the answer may well be in the
amendments—is whether emergency condition
notices and emergency cancellation of registration
orders will apply to a local authority if it is the
provider of the services. I see that a local authority
is an appropriate authority, but that relates to the
making of an order. Given that section 52 makes
provision for services that are provided by local
authorities, how do emergency condition notices
and emergency cancellation of registration orders
relate to such services?
My final question concerns a point about
financial considerations relating to care providers
that I made in a members‟ business debate. Could
an emergency cancellation of registration order be
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used if SCSWIS or a local authority knew that an
emergency financial situation had arisen—as
opposed to a situation that related to the quality of
care that was provided—whereby a provider had
suffered a financial collapse or their finances had
changed substantially? Would such a situation fall
into the category of presenting a
“serious risk to the … health or wellbeing of persons”?

Shona Robison: If I understood you correctly,
your point about improvement notices relates to
situations in which the service provider has
already been served with an improvement notice.
If that process were going along, the provider
would obviously be under quite a lot of scrutiny by
the care commission—or, in the future, by
SCSWIS. The simple answer on how that situation
would relate to the potential use of the emergency
procedures is that it would depend on the progress
that was being made. If things took a turn for the
worse during the improvement notice process and
the situation deteriorated quickly, with the result
that a judgment was made that the service users
were under threat in some way, the emergency
procedures could be used. The fact that the
improvement notice process was under way would
not stop emergency procedures being used if
things deteriorated suddenly.
However, given the way in which improvement
notices work, that would probably be unlikely
because of the level of scrutiny that the
organisation would be under. A lot of assistance
would be given following the serving of an
improvement notice, although it is not outwith the
realms of possibility that that would happen.

1840

clear that, at the point of registration of a care
service, the organisation‟s financial viability is
considered, but members will appreciate that care
organisations do not always want to share their
financial business with the care commission, and
may be unlikely, for commercial reasons, to do so
with SCSWIS. Therefore, it is not always possible
for the care commission to know the details of an
organisation‟s financial circumstances, and it will
not always be possible for SCSWIS to know such
details, unless they are shared with it. If such
details are shared, SCSWIS or the care
commission would want to be alive to what they
could mean for the future viability of the care
service.
The Convener: Do you wish to wind up,
minister?
Shona Robison: I think that I have said enough.
Amendment 129 agreed to.
Section 54 agreed to.
After section 54
Amendments 130 to
Robison]—and agreed to.

132

moved—[Shona

The Convener: That ends our consideration of
amendments on day 2 of stage 2 of the bill. I
suspend the meeting.
15:57
Meeting suspended.

As far as local authority-provided services are
concerned, a care service that a local authority
was statutorily required to provide could not be
closed or cancelled, although a condition notice
could be served. That is the case with the current
process, under which the care commission
operates. There is no difference in that regard.
I know that Jeremy Purvis has previously raised
the financial issue.
There is a distinction to be made. An emergency
procedure would be followed only in rare
circumstances. It would, for example, be followed
if there was such concern about the care that was
being provided that immediate action had to be
taken to protect residents‟ life and limbs. Financial
concerns do not come into that category; they are
different from what we are talking about, which is
the quality of care and immediate threats to life
and limb.
I understand Jeremy Purvis‟s on-going concerns
about whether the care commission takes enough
cognisance of financial concerns coming down the
line that can indicate that problems are ahead. We
have had a number of discussions about that. It is
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Dear Alex
The Standards, Procedures and Public Appointments (SPPA) Committee has been
following with interest the progress of the Public Services Reform (Scotland) Bill
given Schedule 3 of the Bill includes the Scottish Parliamentary Standards
Commissioner (‘the Standards Commissioner’) and the Office of the Commissioner
for Public Appointments Scotland (OCPAS). The functions of both the Standards
Commissioner and OCPAS fall within the remit of the SPPA Committee and the
Committee provided written evidence to the Finance Committee at Stage 1 on the
possible implications of the Bill on these two Commissioners.
I note that at Stage 2 amendment 48 was agreed to by the Finance Committee and
that, as a result, Scottish Ministers may not propose to make provision under Section
10 or 13(1) in relation to the Standards Commissioner or OCPAS unless requested
to do so in writing by the SPCB. This amendment also provides that Scottish
Ministers may not lay a draft order containing such provision before the Scottish
Parliament without SPCB consent. I am aware that this amendment may have come
about as a result of correspondence between the SPCB and the Cabinet Secretary
for Finance and Sustainable Growth (on 18 December 2009 and 22 January 2010).
The Standards Commissioner’s Act reflects the desire of the Parliament to have all
complaints against MSPs handled in an independent and transparent way. It would
be helpful if any changes to the way in which such complaints are considered are
proposed in an equally transparent way. In addition any changes to the Standards
Commissioner’s Act (including those made by way of a SPPA Committee direction or
Parliamentary Determination) may require changes to the Code of Conduct which
can only be proposed by the SPPA Committee.
The SPPA Committee would expect therefore that, in relation to the Standards
Commissioner or OCPAS, any changes to their functions (which are to be the
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subject of a Scottish Government Order) would be initiated by or through the SPPA
Committee as is presently the case. This would enable the SPPA Committee to
consider all the implications of any proposed change including any impact on the
Code of Conduct or other matters within the SPPA Committee remit. As a result of its
consideration the Committee would be able to report on any detail it might expect
any subsequent order to contain.
I would welcome confirmation from the SPCB that the Committee’s expectation
accords with the views of the SPCB on how it sees amendment 48 being
implemented. It would be helpful, if when responding, the SPCB could set out any
further detail on how it envisages this procedure working in practice, particularly in
relation to SPCB consent to the laying of draft Orders under section 20(2)(b)(i).
I would be grateful if the SPCB could provide any comments by 19 February in order
that they may be considered by the Committee at its next meeting and in advance of
the Stage 2 completion deadline of 12 March.

Yours sincerely

Gil Paterson MSP
Convener
Standards, Procedures and Public Appointments Committee
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Gil Paterson MSP
Convener
Standards, Procedures and Public Appointments Committee
The Scottish Parliament
Edinburgh
EH99 1SP
11 February 2010

PUBLIC SERVICES REFORM (SCOTLAND) BILL
Thank you for your letter of 3 February regarding amendment 48 introduced by the
Government at Stage 2 of the Public Services Reform (Scotland) Bill.
I do not think it accurate to say that the amendment came about as a result of
correspondence between the Cabinet Secretary and the SPCB. Although the
Cabinet Secretary for Finance and Sustainable Growth wrote to the SPCB on 18
December 2009, the SPCB’s response to the effect that the proposed amendment
could be a workable compromise postdates the lodging of the amendment.
The SPCB is of the view that the amendment is subject to the agreement of
Parliament and, if Parliament agreed that the SPCB should undertake this role it
would expect such powers to be used sparingly and notes that any final decision
would be a matter for the Parliament.
The SPCB is fully aware of the important role that your Committee has in relation to
the functions of the Scottish Parliamentary Standards Commissioner and the
Commissioner for Public Appointments in Scotland and recognises that changes to
the current Scottish Parliamentary Standards Commissioner Act 2002 could impact
on the Code of Conduct for which changes can only be proposed by your
Committee.
I would therefore expect that the SPCB would engage fully with your Committee
should any circumstances arise in which a proposal under Section 10 or 13(1)
regarding the functions of either of these two officeholders was in contemplation. It
is also possible that your Committee might invite the SPCB to initiate a proposal. In
either event, I anticipate that your Committee would be fully involved in considering
the implications, as set out in your letter.
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As the Bill is still subject to approval by the Parliament, there has as yet been no
consideration of detailed arrangements.
I hope this is helpful.

Yours sincerely

ALEX FERGUSSON


1761

Public Services Reform (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 9
Sections 10 and 11
Sections 12 to 25
Section 26
Sections 27 to 33
Section 34
Sections 35 to 37
Section 38
Sections 39 to 89
Sections 90 and 91
Section 92
Sections 93 and 94
Sections 95 to 103

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Schedule 6
Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedules 11 and 12
Schedule 13
Schedule 14
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 55
Shona Robison
133

In section 55, page 26, line 12, after <force> insert <, or for the addition of a condition,>
Shona Robison

134

In section 55, page 26, line 27, leave out <or removed> and insert <, removed or added>
Section 63
Shona Robison

135

In section 63, page 30, line 1, at end insert—
<(A1) Regulations may confer, in relation to care services, additional functions on SCSWIS.>
Shona Robison

136
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In section 63, page 30, line 11, after <subsection> insert <(A1) or>

SP Bill 26-ML3

1

Session 3 (2010)

Section 64
Shona Robison
137

In section 64, page 30, line 21, after <consult> insert <the Scottish Public Services
Ombudsman,>
Shona Robison

138

In section 64, page 30, line 23, leave out from <and> to end of line 24
Shona Robison

139

In section 64, page 30, line 26, leave out <and with such consent>
Section 72
Shona Robison

140

In section 72, page 33, line 28, at end insert—
<( )

In the circumstances mentioned in subsection (3)(b) or (c), SCSWIS must do the thing
proposed unless it appears to it that it would be inappropriate to do so.>
After section 80

Shona Robison
141

After section 80, insert—
<Duty of SCSWIS to consult the Mental Welfare Commission for Scotland
SCSWIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in every
case in which it appears to SCSWIS appropriate having regard to the Commission’s
functions under sections 5(b) and 10 of the Mental Health (Care and Treatment)
(Scotland) Act 2003 (asp 13).>
Section 81
Shona Robison

142

In section 81, page 37, line 10, leave out <Ministers> and insert <Public Services Ombudsman>
Shona Robison

143

In section 81, page 37, line 10, leave out from <and> to end of line 11
Shona Robison

144

In section 81, page 37, line 13, leave out <with such consent> and insert <after such
consultation>

2
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Section 83
Shona Robison
145

Leave out section 83
Section 84
Shona Robison

146

In section 84, page 38, line 23, leave out <their> and insert <its>
After section 84
Shona Robison

147

After section 84, insert—
<Local authorities and health bodies: awareness of SCSWIS reports etc.
(1)

For the purposes of its functions as they relate to the provision of care services
(including the making of arrangements with other persons to provide such services)—
(a) a local authority,

5

(b) a health body,
must, so far as reasonably practicable, make itself aware of the matters mentioned in
subsection (3).
(2)

In carrying out its duty under subsection (1), a local authority or health body must have
regard to any guidance issued by the Scottish Ministers in respect of that duty.

(3)

The matters are such—

10

(a) reports,
(b) information,
(c) notices,
15

prepared, disseminated, given or otherwise produced by SCSWIS as the local authority
or, as the case may be, the health body considers relevant.>
Karen Whitefield

147A As an amendment to amendment 147, line 3, leave out <care> and insert <social>
Jackie Baillie
147B As an amendment to amendment 147, line 7, leave out <, so far as reasonably practicable, make
itself aware of> and insert <take into account>
Malcolm Chisholm
147C As an amendment to amendment 147, line 15, leave out from <the> to the end of line 16 and
insert <are relevant to the provision of the services mentioned in subsection (1) or, as the case
may be, to the organisation or co-ordination of those services.>
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3

Section 86
Shona Robison
148

In section 86, page 39, line 8, after <is> insert <, subject to section (Transfer of staff etc. to
Healthcare Improvement Scotland),>
Shona Robison

149

In section 86, page 39, line 10, after <are> insert <, subject to section (Transfer of staff etc. to
Healthcare Improvement Scotland),>
Shona Robison

150

In section 86, page 39, line 15, at end insert—
<(d) any person to whom section (Transfer of staff: further provision) applies
immediately before that date is transferred into the employment of SCSWIS.>
Shona Robison

151

In section 86, page 39, line 19, leave out <or (c)> and insert <, (c) or (d)>
Shona Robison

152

In section 86, page 39, line 25, leave out <or (c)> and insert <, (c) or (d)>
After section 86
Shona Robison

153

After section 86, insert—
<Transfer of staff: further provision
(1)

This section applies to such persons who are members of staff of the Scottish Ministers
employed in the Executive Agency of the Scottish Ministers known as Her Majesty’s
Inspectorate of Education in Scotland as the Scottish Ministers may by order specify.

(2)

Such an order may specify any description of such employees or any individual such
employee.

(3)

For the purposes of subsection (1), an order may not be made in relation to staff on
secondment or loan to the Executive Agency of the Scottish Ministers known as Her
Majesty’s Inspectorate of Education in Scotland from another part of the Scottish
Administration.

(4)

The power to make an order under subsection (1)—
(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.

(5)

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.>

4
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Section 87
Shona Robison
154

In section 87, page 40, line 1, at end insert—
<( ) includes power to make such consequential, supplemental, incidental, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,>
Schedule 10
Shona Robison

155

In schedule 10, page 103, line 3, at end insert—
<Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
bodies)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,
(b) at the appropriate place, in alphabetical order, insert—
“Social Care and Social Work Improvement Scotland”.>
Shona Robison

156

In schedule 10, page 104, line 17, at end insert—
<Scottish Public Services Ombudsman Act 2002 (asp 11)
In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities)—
(a) paragraph 38 is repealed,
(b) after paragraph 52 insert—
“52A Social Care and Social Work Improvement Scotland.”.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,
(b) under the heading “Executive bodies” insert, at the appropriate place in
alphabetical order—
“Social Care and Social Work Improvement Scotland”.
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.
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5

In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), for paragraph (f) substitute—
“(f) Social Care and Social Work Improvement Scotland;”.
In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), for paragraph (k) substitute—
“(k) Social Care and Social Work Improvement Scotland;”.
In section 9(2) (duty to give advice), for paragraph (e) substitute—
“(e) Social Care and Social Work Improvement Scotland;”.
In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), for paragraph (i) substitute—
“(i)

Social Care and Social Work Improvement Scotland;”.

In section 34(3) (inquiries under section 33: co-operation), for paragraph (c) substitute—
“(c) Social Care and Social Work Improvement Scotland;”.
Adult Support and Protection (Scotland) Act 2007 (asp 10)
The Adult Support and Protection (Scotland) Act 2007 is amended as follows.
In section 5(1) (co-operation), for paragraph (b) substitute—
“(b) SCSWIS,”.
In section 42(3) (Adult Protection Committees), for paragraph (b) substitute—
“(b) SCSWIS,”.
In section 43 (membership)—
(a) in subsection (2), for “the Care Commission” substitute “SCSWIS”,
(b) in subsection (3), for “The Care Commission” substitute “SCSWIS”.
In section 44(2)(c) (Adult Protection Committee procedure), for “the Care Commission”
substitute “SCSWIS”.
In section 45(2)(d) (duty to provide information to Adult Protection Committee), for
“the Care Commission” substitute “SCSWIS”.
In section 46(b)(v) (biennial report), for “the Care Commission” substitute “SCSWIS”.
In section 53(1) (interpretation of Part 1)—
(a) the definition of the Care Commission is repealed,
(b) after the definition of “removal order” insert—
““SCSWIS” means Social Care and Social Work Improvement Scotland,”.
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
The Protection of Vulnerable Groups (Scotland) Act 2007 is amended as follows.
In section 8 (provision of prescribed information to the Scottish Ministers by certain
persons)—
(a) in subsection (2)—

6
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(i)

the entry relating to the Scottish Commission for the Regulation of Care in
the list of persons to whom the section applies is repealed,

(ii) after the entry in that list relating to the Scottish Social Services Council
insert—
“Social Care and Social Work Improvement Scotland”,
(b) in subsection (3)—
(i)

in paragraph (c), the words “the Scottish Commission for the Regulation of
Care and” are repealed,

(ii) in that paragraph, for “the Commission or, as the case may be, the Council”
substitute “it”,
(iii) the word “and” immediately following that paragraph is repealed,
(iv) after that paragraph insert—
“(ca) in relation to Social Care and Social Work Improvement Scotland, such
functions as are conferred on it by virtue of the 2009 Act and any other
enactment, and”.
In section 17(5)(c) (information relevant to listing decisions)—
(a) sub-paragraph (x) is repealed,
(b) the word “or” immediately following sub-paragraph (xi) is repealed,
(c) after that sub-paragraph add—
“(xii) Social Care and Social Work Improvement Scotland, or”.
In section 19 (information held by public bodies etc.), in subsection (3)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who may be required to provide information under subsection (1)(b) of
that section is repealed,
(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.
In section 30(7) (notice of listing, etc)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who are “relevant regulatory bodies” is repealed,
(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.
In section 73(d) (consideration of suitability), for the words “the 2001 Act” substitute
“Part 4 of the 2009 Act”.
In section 94 (meaning of “protected child”)—
(a) in subsection (1)(a), for the words “Part 1 of the 2001 Act” substitute “Part 4 of
the 2009 Act”,
(b) in subsection (3), for the words from “paragraphs” to the end of the subsection
substitute “—
(a) paragraph (a) of subsection (1) have the same meaning as in schedule 8
to the 2009 Act,
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7

(b) paragraph (b)(i) and (ii) of that subsection have the same meaning as in
section 88 of that Act,”.
In section 97(1) (general interpretation)—
(a) after the definition of “the 2001 Act” insert—
““the 2009 Act” means the Public Services Reform (Scotland) Act 2009
(asp 00),”,
(b) in the definition of “care service”, for “the 2001 Act” substitute “Part 4 of the
2009 Act”.
In schedule 2 (regulated work with children)—
(a) in paragraph 6, in paragraph (d) of the definition of “responsible person”, for
“section 2 of the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 9, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(c) in paragraph 11, for “section 2 of the 2001 Act” substitute “schedule 8 to the 2009
Act”.
In schedule 3 (regulated work with adults)—
(a) in paragraph 6, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 7—
(i)

for “section 25 of the 2001 Act” substitute “Part 4 of the 2009 Act”,

(ii) after “service”, where it ninth occurs, insert “and”,
(iii) for the words “the 2001 Act”, where they second occur, substitute
“schedule 8 to the 2009 Act”,
(c) in the heading to that paragraph, for “the Scottish Commission for the Regulation
of Care” substitute “Social Care and Social Work Improvement Scotland”.>
After section 89
Shona Robison
157

After section 89, insert—
<Minor modifications: Scottish Social Services Council
Schedule (Scottish Social Services Council: modifications of Regulation of Care
(Scotland) Act 2001) (which makes minor modifications of Part 3 of the Regulation of
Care (Scotland) Act 2001 (asp 8)) has effect.>
After schedule 10
Shona Robison

158

After schedule 10, insert—
<SCHEDULE
(introduced by section (Minor modifications: Scottish Social Services Council))
SCOTTISH SOCIAL SERVICES COUNCIL: MODIFICATIONS OF REGULATION OF CARE (SCOTLAND) ACT
2001
8
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1

Part 3 of the Regulation of Care (Scotland) Act 2001 (asp 8) (the Scottish Social
Services Council) is amended as follows.

2

In section 46 (grant or refusal of registration under Part 3)—
(a) in subsection (2), the words from “or”, where it fourth occurs, to the end of the
subsection are repealed,
(b) after that subsection insert—
“(2A) Where an application is granted unconditionally—
(a) the Council shall give the applicant notice of its so granting the
application; and
(b) registration shall take effect immediately on such notice being given.
(2B) If the Council is not satisfied as mentioned in subsection (2), it shall—
(a) grant the application subject to such conditions as it thinks fit; or
(b) refuse the application.
(2C) The Council shall give the applicant notice of its decision under subsection
(2B), which shall—
(a) give the Council’s reasons for the decision; and
(b) explain the right of appeal conferred by section 51 of this Act.
(2D) A decision to refuse the application takes effect immediately on notice to that
effect being given.
(2E) Notice of a decision to grant the application subject to conditions shall state—
(a) the conditions; and
(b) that, within fourteen days after service of the notice, the applicant may
make written representations to the Council concerning any matter which
the applicant wishes to dispute.
(2F) Subject to subsections (2G) and (2H), a decision to grant the application
subject to conditions takes effect at the end of the fourteen day period
mentioned in subsection (2E).
(2G) Where—
(a) the applicant makes such representations as are mentioned in subsection
(2E);
(b) the Council, having considered the representations, confirms the decision
mentioned in subsection (2F); and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A1) of that section for bringing such an appeal.
(2H) Where an appeal against a decision mentioned in subsection (2F) is brought
under section 51 of this Act (whether or not such representations as are
mentioned in subsection (2E) are also made), the decision takes effect only
when the appeal is finally determined or abandoned.”,
(c) subsection (3) is repealed.

3
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In section 47 (variation etc. of conditions in relation to registration under Part 3)—
9

(a) in subsection (1), for “that it proposes” substitute “of its decision”,
(b) in subsection (2)—
(i)

the words from “give” to the end of the subsection become paragraph (a) of
the subsection,

(ii) for “proposal” substitute “decision”,
(iii) after paragraph (a) (inserted by paragraph (i) above) add—
“(b) explain the right of appeal conferred by section 51 of this Act; and
(c) state the condition as varied, the condition which is removed or (as the
case may be) the additional condition imposed.”.
4

In section 48 (right to make representations to Council as respects proposal)—
(a) in subsection (1), the words “46(2) or” are repealed,
(b) for subsection (2) substitute—
“(2)
(3)

Subject to subsections (3) and (4), a decision under section 47 of this Act takes
effect at the end of the fourteen day period mentioned in subsection (1).
Where—
(a) the person to whom notice under section 47 was given makes such
representations as are mentioned in subsection (1);
(b) the Council, having considered the representations, confirms the decision
mentioned in that section; and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A4) of that section for bringing such an appeal.

(4)

Where an appeal against a decision under section 47 is brought under section
51 (whether or not such representations as are mentioned in subsection (1) are
also made), the decision takes effect only when the appeal is finally determined
or abandoned.”.

5

In the heading to section 48, for “proposal” substitute “decision under section 47”.

6

In section 49 (removal etc. from the Council’s register), in subsection (1)(e), for
“proposal” substitute “decision”.

7

In section 50 (notice of Council’s decision)—
(a) subsection (1) is repealed,
(b) in subsection (2), paragraph (a) and the “or” immediately following it are
repealed,
(c) in subsection (3), paragraph (b) is repealed,
(d) in subsection (4)—
(i)

at the beginning insert “Subject to subsection (5),”,

(ii) the words from “other” to “application” are repealed,
(iii) in paragraph (a), for the words “referred to in section 51(1) of this Act”
substitute “after the giving of a notice under subsection (2)”,
(e) after subsection (4) add—
10
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“(5)

A decision in accordance with rules under section 49(1) of this Act to suspend
a person’s registration in a part of the register maintained under section 44(1)
of this Act takes effect immediately on notice of that decision being given.”.

8

In the heading to section 50, at the end, add “under rules under section 49”.

9

In section 51 (appeal against decision of Council)—
(a) before subsection (1) insert—
“(A1) Where—
(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions;
(b) the person makes such representations as are mentioned in subsection
(2E) of that section; and
(c) the Council confirms the decision,
the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A2) Where—
(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions; and
(b) no representations such as are mentioned in subsection (2E) of that
section are made,
the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.
(A3) Where a person is given notice under subsection (2C) of section 46 of this Act
of a decision to refuse an application for registration under this Part, the person
may, within fourteen days after service of the notice, appeal to the sheriff
against the decision.
(A4) Where—
(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section;
(b) the person makes such representations as are mentioned in section 48(1)
of this Act; and
(c) the Council confirms the decision,
the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A5) Where—
(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section; and
(b) no representations such as are mentioned in section 48(1) of this Act are
made,
the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.”,
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11

(b) in subsection (1), for “that notice is given” substitute “service of the notice”,
(c) in subsection (2)—
(i)

for “such an appeal” substitute “an appeal under this section”,

(ii) the “or” immediately following paragraph (a) is repealed,
(iii) after paragraph (b) insert “, or
(c) direct that it shall not have effect and make such other order as the
sheriff thinks fit”.
10

In section 53 (codes of practice)—
(a) after subsection (3) insert—
“(3A) A social service worker shall, so far as relevant, have regard to any code
published under subsection (1) by the Council.
(3B) An employer of a social service worker, or a person seeking to employ such
workers, shall, so far as relevant, have regard to any code published under
subsection (1) by the Council,”,
(b) after subsection (5) insert—
“(6)

The Scottish Ministers may give directions (of a general or specific nature)
to—
(a) the persons mentioned in paragraph (a) or (b) of subsection (1),
(b) the Council,
in relation to any code so published; and such directions must be complied
with.

(7)
11

The Scottish Ministers may vary or revoke any direction given under
subsection (6).”

In section 64 (complaints procedures)—
(a) in subsection (2)—
(i)

for “Ministers” substitute “Public Services Ombudsman”,

(ii) the words from “and” to the end of the subsection are repealed,
(b) in subsection (3), for “with such consent” substitute “after such consultation”.>
Section 90
Shona Robison
159

In section 90, page 46, line 25, leave out <and 10Z3> and insert <10Z3 and 10Z13>
Shona Robison

160

In section 90, page 47, line 3, at end insert—
<( ) an independent ambulance service.>
Shona Robison

161

In section 90, page 47, line 25, leave out <a>
12
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Shona Robison
162

In section 90, page 47, line 28, at end insert—
<“independent ambulance service” means, subject to subsection (5), a
service which consists of or includes—
(a)

provision (other than provision falling within paragraph (b) below)
of medical treatment, medical care or other care to relevant
patients while such patients are being transported to or from a
place of medical treatment;

(b) provision, at or in connection with a public event, of medical
treatment outwith relevant premises under arrangements made
between the provider of the service and another (whether or not the
service includes a means of transport for transporting patients from
the event to relevant premises).
(3)

In paragraph (a) of the definition of “independent ambulance service” in
subsection (2)—
“relevant patient” is a patient—
(a)

whose condition or recovery would or might be impaired were the
treatment or care mentioned in that paragraph not to be provided;

(b) whose condition affects the patient’s mobility to such an extent
that, were such treatment or care not to be provided while the
patient is being transported as mentioned in that paragraph, the
patient’s condition or recovery would or might be impaired;
(c)

whose mobility is such that, without such treatment or care, it
would be difficult or impossible for the patient to be transported as
mentioned in that paragraph;

“place of medical treatment” means a hospital or other premises used or
intended to be used for the provision of medical or dental treatment, and
includes an independent health care service mentioned in paragraphs (a)
to (d) of subsection (1).
(4)

In paragraph (b) of the definition of “independent ambulance service” in
subsection (2)—
“public event” means an event, function or other organised activity of
any kind to which members of the public have access;
“medical treatment” includes medical care and medical advice;
“relevant premises” means premises used or intended to be used for the
provision of medical treatment, medical care or medical advice, but does
not include—
(a)

any means of transport as mentioned in that paragraph; or

(b) any temporary premises at or near, and provided in connection
with, the public event.
(5)
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A service does not fall within the definition of “independent ambulance
service” in subsection (2) if it is provided under the health service, unless it is
so provided for remuneration.

13

(6)

In subsection (5), “remuneration” does not include remuneration payable by a
health service body under arrangements made for the provision of the service.

(7)

Where, by virtue of payment of remuneration, the provider of a service under
the health service acts as an independent ambulance service, HIS’s
independent health care functions are exercisable in relation to that provider
only where, and to the extent that, the provider is so acting.>

Shona Robison
163

In section 90, page 48, leave out line 29 and insert <plan—
(a) prepared in accordance with section 10KA; and
(b) approved by the Scottish Ministers.>
Shona Robison

164

In section 90, page 49, line 9, at end insert—
<( )

An inspection under this section must be conducted in accordance with a
plan—
(a) prepared in accordance with section 10KA; and
(b) approved by the Scottish Ministers.>

Malcolm Chisholm
199

In section 90, page 49, line 17, at end insert—
<( )

Where a provider of independent health care services evaluates the matters in subsection
(2) in relation to the services it provides, it must notify HIS that it has carried out such
an evaluation.

( )

Where HIS has been so notified that an evaluation has been carried out it must, as soon
as reasonably practicable, inspect—
(a) the independent health care service, or
(b) the organisation or co-ordination of the independent health care service
that has been evaluated.>

Shona Robison
165

In section 90, page 50, line 9, at end insert—
<10KA Inspections: best regulatory practice

5

(1)

HIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.

(2)

The plan—
(a) must set out arrangements for inspections to be so carried out;
(b) may make different provision for different purposes.

(3)
10

For the purposes of subsection (1), “best regulatory practice” means practice
under which (in particular) inspections should be carried out in a way that is
transparent, accountable, proportionate and consistent.
14
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(4)

In preparing a plan under subsection (1), HIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

HIS—
(a) must keep the plan under review; and
(b) may from time to time revise, with the approval of the Scottish
Ministers, the plan.

15

(6)

HIS must, in preparing a plan (or any revisal), consult such persons as it
considers appropriate.>

Malcolm Chisholm
165A As an amendment to amendment 165, line 6, after <out> insert <(including inspections of those
services subject to self evaluation)>
Shona Robison
166

In section 90, page 50, line 40, at end insert—
<( ) provision (including provision modifying any duties under this section)
specifying circumstances in which—
(i)

any right to receive;

(ii) access to;
(iii) availability of,
copies of reports (or of parts of such reports) may be restricted, refused
or withheld.>
Shona Robison
167

In section 90, page 51, line 20, at end insert—
<( ) requiring information produced to an authorised person to be held in compliance
with prescribed conditions and further disclosures to be made in compliance with
such conditions,>
Shona Robison

168

In section 90, page 53, line 12, after <registered> insert <independent health>
Shona Robison

169

In section 90, page 53, line 13, at end insert—
<Emergency cancellation of registration
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(1)

HIS may apply to the sheriff for an order cancelling the registration of an
independent health care service.

(2)

The application may be granted if it appears to the sheriff that, unless the order
is made, there will be a serious risk to the life, health or wellbeing of persons.

(3)

The sheriff may make such interim order as the sheriff thinks fit.

15

(4)

As soon as practicable after HIS has applied for an order under subsection (1),
it must notify the appropriate authorities.

(5)

Where the order applied for is made (or an interim order is made), HIS must as
soon as reasonably practicable give a copy of it to the person who provides the
independent health care service.

(6)

The sheriff may determine an application under this section in the absence of
the person providing the independent health care service to which the
application relates.

(7)

An order under this section has effect—
(a) from the time at which it is made, or
(b) from such other time as the sheriff considers appropriate.

(8)

Within 14 days of the day on which an order under this section is made, an
appeal may be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order,
(b) revoke the order,
(c) modify the order,
(d) make such other order as the sheriff principal thinks fit.

(10) The decision of the sheriff principal on an appeal under subsection (8) is final.
(11) An order under this section has effect notwithstanding the making of an appeal
in relation to the order.
(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority, and

(ii) Health Board,
within whose area the independent health care service is provided, and
(b) any other body established by or under an enactment whom HIS thinks it
appropriate to notify.>
Shona Robison
170

In section 90, page 53, line 15, after <sections> insert <10SA, 10SB,>
Shona Robison

171

In section 90, page 53, line 20, at end insert—
<10SA
(1)

Emergency condition notices
Subsection (2) applies where—
(a) a person is providing a registered independent health care service; and
(b) HIS believes that the absence of a condition in relation to the registration
of that service poses a serious risk to the life, health or wellbeing of
persons.
16
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(2)

HIS may at any time give notice (an “emergency condition notice”) to the
person providing the registered independent health care service specifying a
condition, in relation to registration, in respect of that risk.

(3)

The condition so specified takes effect immediately on receipt of the
emergency condition notice.

(4)

An emergency condition notice must—
(a) state that, within 14 days after service of the notice, the person to whom
it is given may make written representations to HIS concerning any
matter which that person wishes to dispute; and
(b) explain the right of appeal conferred by section 10SC(1).

(5)

HIS must consider any representations made under subsection (4)(a) and,
following such consideration, must—
(a) give the person providing the registered independent health care service
a condition notice stating that HIS proposes to vary or remove the
condition specified in the emergency condition notice; or
(b) notify the person that it does not intend to give such a condition notice.

(6)

When notifying a person under subsection (5)(b), HIS must explain the right of
appeal conferred by section 10SC(1).

(7)

Where a condition notice has been given by virtue of subsection (5)(a)
containing a proposal to remove the condition, HIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.

10SB

Application of Act to condition notices following emergency condition
notices

(1)

Section 10V does not apply to a condition notice given by virtue of section
10SA(5)(a).

(2)

The reference in section 10W(5) to a proposal in relation to which a condition
notice has been given does not include a reference to a proposal contained in a
condition notice given by virtue of section 10SA(5)(a) to remove the condition
mentioned in that provision.

(3)

The reference to a proposal in section 10Y(1) does not include a reference to a
proposal contained in a condition notice given by virtue of section 10SA(5)(a)
to remove the condition mentioned in that provision.

10SC
(1)

Emergency condition notices: appeals
A person—
(a) who is given an emergency condition notice; and
(b) who—
(i)

makes no written representations in accordance with section
10SA(4)(a); or

(ii) makes such representations but is notified as mentioned in section
10SA(5)(b),
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17

may, within 14 days after the relevant date, appeal to the sheriff against the
imposition of the condition.
(2)

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service
of the emergency condition notice;
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

(3)

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to
continue to have effect;
(b) direct that the condition is to cease to have effect;
(c) direct that the condition be varied as specified in the direction;
(d) impose an additional condition in relation to the registration.>

Shona Robison
172

In section 90, page 53, line 24, after <force> insert <, or for the addition of a condition,>
Shona Robison

173

In section 90, page 54, line 3, leave out <or removed> and insert <, removed or added>
Shona Robison

174

In section 90, page 57, line 36, after <consult> insert <the Scottish Public Services Ombudsman
and>
Shona Robison

175

In section 90, page 57, line 38, leave out from <and> to end of line 39
Shona Robison

176

In section 90, page 57, line 41, leave out <and with such consent>
Shona Robison

177

In section 90, page 59, line 38, leave out from beginning to end of line 4 on page 60
Shona Robison

178

In section 90, page 60, line 4, at end insert—
<Arrangements to provide independent health care services: registration
Arrangements entered into by certain bodies: services to be registered
Where, in the performance of its functions—
(a) a local authority;
(b) a Health Board; or

18
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(c) a Special Health Board,
makes arrangements with any person to provide an independent health care
service, it must ensure that the service, when provided, is registered under
section 10O.>
Shona Robison
179

In section 90, page 60, line 4, at end insert—
<Duty of certain bodies to be aware of reports, etc.
Local authorities and other bodies: awareness of HIS reports etc.
(1)

5

For the purposes of its functions as they relate to the provision of independent
health care services (including the making of arrangements with other persons
to provide such services)—
(a) a local authority;
(b) a Health Board;
(c) a Special Health Board,
must, so far as reasonably practicable, make itself aware of the matters
mentioned in subsection (3).

10

15

(2)

In carrying out its duty under subsection (1), a local authority, Health Board or
Special Health Board must have regard to any guidance issued by the Scottish
Ministers in respect of that duty.

(3)

The matters are such—
(a) reports;
(b) information;
(c) notices,
prepared, disseminated, given or otherwise produced by HIS as the local
authority, Health Board or, as the case may be, Special Health Board considers
relevant.>

20

Jackie Baillie
179A As an amendment to amendment 179, line 10, leave out <, so far as reasonably practicable make
itself aware of,> and insert <take into account>
Malcolm Chisholm
179B As an amendment to amendment 179, line 19, leave out from <the> to the end of line 21 and
insert <are relevant to the provision of the services mentioned in subsection (1) or, as the case
may be, to the organisation or co-ordination of those services.>
Malcolm Chisholm
193

In section 90, page 60, line 25, leave out <may> and insert <must>
Malcolm Chisholm

194
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In section 90, page 60, line 27, leave out <Where> and insert <When>
19

Shona Robison
180

In section 90, page 61, line 7, at end insert—
<Consultation with Mental Welfare Commission for Scotland
10Z13

Duty of HIS to consult the Mental Welfare Commission for Scotland
HIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in
every case in which it appears to HIS appropriate having regard to the
Commission’s functions under sections 5(b) and 10 of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).>
After section 90

Shona Robison
181

After section 90, insert—
<Transfer of staff etc. to Healthcare Improvement Scotland
(1)

This subsection applies to such persons employed by the Scottish Commission for the
Regulation of Care as the Scottish Ministers may by order specify.

(2)

An order under subsection (1) may specify any description of such employees or any
individual such employee.

(3)

Section 86(1)(a), (3), (4) and (5) applies to those persons to whom subsection (1) of this
section applies with the effect that they are transferred into the employment of
Healthcare Improvement Scotland; and any reference to “SCSWIS” in section 86 is to
be read as a reference to “Healthcare Improvement Scotland” in relation to those
persons.

(4)

This subsection applies to such property (including rights) and liabilities of the Scottish
Commission for the Regulation of Care as the Scottish Ministers may by order specify.

(5)

An order under subsection (4) may specify any description of such property or liabilities
or any particular property or liability; but such an order may not include liabilities under
or in connection with any person’s contract of employment.

(6)

Section 86(1)(b) applies to such property and liabilities to which subsection (4) of this
section applies with the effect that they are transferred to, and vest in, Healthcare
Improvement Scotland.

(7)

The power to make an order under subsection (1)—
(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.

(8)

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.>
Schedule 11

Shona Robison
182

In schedule 11, page 106, line 26, at end insert—

20
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<(2A) The Scottish Ministers are to make the first appointment of the chief executive
on such terms and conditions as the Scottish Ministers may determine.>
Shona Robison
183

In schedule 11, page 106, line 27, leave out <The> and insert <Each subsequent>
Schedule 12
Shona Robison

184

In schedule 12, page 112, line 21, at end insert—
<Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies)—
(a) the entry relating to NHS Quality Improvement Scotland is repealed,
(b) at an appropriate place, in alphabetical order, insert—
“Healthcare Improvement Scotland”.
Scottish Public Services Ombudsman Act 2002 (asp 11)
In Part 1 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities), after paragraph 4(f) add—
“(g) Healthcare Improvement Scotland”.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities), under the heading “National Health Service bodies”, at the
appropriate place in alphabetical order, insert—
“Healthcare Improvement Scotland”.
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.
In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), after paragraph (e) insert—
“(ea) Healthcare Improvement Scotland;”.
In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), after paragraph (j) insert—
“(ja) Healthcare Improvement Scotland;”.
In section 9(2) (duty to give advice), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”.
In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), after paragraph (h) insert—
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“(ha) Healthcare Improvement Scotland;”.
In section 34(3) (inquiries under section 33: co-operation), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland;”.>
Shona Robison
185

In schedule 12, page 112, line 25, at end insert—
<Human Tissue (Scotland) Act 2006 (asp 4)
In section 13 of the Human Tissue (Scotland) Act 2006 (preservation for
transplantation), in subsection (5), in the definition of registered independent health care
services, for the words from “section 2(5)” to the end of the definition substitute
“section 10E of the National Health Service (Scotland) Act 1978 (c. 29)) registered
under section 10O of that Act;”.
Adult Support and Protection (Scotland) Act 2007 (asp 10)
In the Adult Support and Protection (Scotland) Act 2007—
(a) in section 5 (co-operation), in subsection (1), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland,”,
(b) in section 42 (Adult Protection Committees), in subsection (3), after paragraph (b)
insert—
“(ba) Healthcare Improvement Scotland,”.
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
In the Protection of Vulnerable Groups (Scotland) Act 2007—
(a) in section 8 (provision of prescribed information to the Scottish Ministers by
certain persons)—
(i)

in subsection (2), after the entry relating to the General Teaching Council
for Scotland in the list of persons to whom the section applies insert—
“Healthcare Improvement Scotland”,

(ii) in subsection (3), after paragraph (a) insert—
“(aa) in relation to Healthcare Improvement Scotland, such functions as are
conferred on it by virtue of the National Health Service (Scotland) Act
1978 (c. 29) and any other enactment,”,
(b) in section 19 (information held by public bodies etc.), in subsection (3), after the
entry relating to Health Boards and Special Health Boards in the list of persons
who may be required to provide information under subsection (1)(b) of that
section insert—
“Healthcare Improvement Scotland”,
(c) in section 30 (notice of listing), in subsection (7), after the entry relating to the
General Teaching Council for Scotland in the list of persons who are “relevant
regulatory bodies” insert—
“Healthcare Improvement Scotland”,
22


1783

(d) in section 94 (meaning of “protected adult”), in subsection (3), after paragraph (b)
add—
“(c) paragraph (b)(iii) to (vi) of that subsection have the same meanings as in
section 10F of the National Health Service (Scotland) Act 1978 (c. 29).”,
(e) in schedule 2 (regulated work with children), in paragraph 10, for “the 2001 Act”
substitute “section 10F of the National Health Service (Scotland) Act 1978 (c.
29)”,
(f) in schedule 3 (regulated work with adults), in paragraph 7—
(i)

after “of”, where it second occurs, insert “section 10J or 10L of the
National Health Service (Scotland) Act 1978 (c. 29) or”,

(ii) the words “, and “independent health care service”” are repealed,
(iii) at the end add “; and “independent health care service” has the same
meaning as in section 10F of the National Health Service (Scotland) Act
1978.”,
(g) in the heading to that paragraph of schedule 3, after the word “Scotland” (inserted
by schedule 10), add “and Healthcare Improvement Scotland”.
Public Health etc. (Scotland) Act 2008 (asp 5)
In the Public Health etc. (Scotland) Act 2008—
(a) in section 6 (duty of health boards and local authorities to co-operate with certain
persons), in subsection (2), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”,
(b) in section 117 (disclosure of information), in subsection (8), after paragraph (d)
insert—
“(da) Healthcare Improvement Scotland;”.>
After section 100
John Swinney
66

After section 100, insert—
<Consultation by water and sewerage services providers
(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule (Transfer of Waterwatch Scotland functions: modification
of enactments) which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—
(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.

(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,
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(b) after “by” insert “any such provider or”.
(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—
““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),
“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.>

John Swinney
67

After section 100, insert—
<Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—
“11A

Complaints about licensed providers

(1)

Subsections (2) and (3) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

(2)

The Scottish Public Services Ombudsman Act 2002 applies to such complaints
as its applies to complaints made under that Act about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

(4)

Subsections (5) to (8) apply where—
(a) the provider has—
(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,

(ii) sent a copy of that request to the Commission, and
(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.

24
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(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).

(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—
(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or
(b) has decided not to conduct an investigation in relation to the
complaint.”.>

Derek Brownlee
80

After section 100, insert—
<Limitation on number of special advisers
In article 3(4) of the Civil Service Order in Council 1995, for “twelve” substitute
“ten”.>
Derek Brownlee

110

After section 100, insert—
<Limitation on number of special advisers: Scottish Ministers’ budget proposals
(1)

The Scottish Ministers, when submitting budget proposals in any year, must not make
provision for expenditure for more than 10 special advisers.

(2)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>

Derek Brownlee
111

After section 100, insert—
<Publication of financial information by Scottish Ministers
Budget proposals: level of detail
(1)

The Scottish Ministers must, when submitting budget proposals in any year, include in
them such detailed information relating to their planned use of resources for the coming
financial year—
(a) as the Scottish Parliament by resolution, or
(b) the Finance Committee of the Parliament,
may require in relation to that financial year or generally.

(2)
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In this section—
25

“budget proposals” means proposals made, in relation to a Bill for a Budget Act,
for the use of resources,
“use of resources” has the meaning given in section 1(3) of the Public Finance and
Accountability (Scotland) Act 2000 (asp 1).>
Derek Brownlee
112

After section 100, insert—
<Information on cost of capital projects
(1)

The Scottish Ministers must—
(a) before the expiry of the period of 12 months beginning with the date of Royal
Assent, and
(b) as soon as reasonably practicable after the end of each subsequent period of 12
months,
publish a statement containing the information mentioned in subsection (2).

(2)

That information is information setting out—
(a) the capital projects which the Scottish Ministers are undertaking,
(b) the costs incurred in relation to each such project prior to the date of the
statement,
(c) the costs expected to be incurred in relation to each such project in each year in
the period of 10 years following the publication of the statement,
(d) the capital projects which the Scottish Ministers intend to commence during that
period, and
(e) the costs expected to be incurred in relation to each such project in each year in
that period.>
Section 102

Derek Brownlee
81

In section 102, page 69, line 34, at end insert—
<( ) order is to be made under section 103(2B),>
After section 102
Derek Brownlee

200

After section 102, insert—
<Orders and regulations: business impact assessments
(1)

This section applies where, before making any order or regulations under this Act, the
Scottish Ministers carried out a business impact assessment in relation to the proposed
order or, as the case may be, regulations (the “proposed legislation”).

(2)

The Scottish Ministers must lay before the Scottish Parliament a report—
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(a) containing details of the assessment carried out, including the persons and bodies
consulted, and
(b) stating what changes (if any) Ministers made to the proposed legislation as a result
of the assessment.
(3)

The report must be laid as soon as reasonably practicable after the order is or, as the case
may be, regulations are made.

(4)

In this section, a “business impact assessment” is an assessment of impact of the
proposed legislation which includes, among other things, an assessment of—
(a) the impact of the proposed legislation on the competitiveness of Scottish
companies (both within and outwith the United Kingdom),
(b) the sectors and the number of businesses which are likely to be affected by the
proposed legislation,
(c) the costs or benefits to businesses of the proposed legislation.>
Section 103

Shona Robison
186

In section 103, page 70, line 3, after <Sections> insert <(Transfer of staff: further provision),
(Transfer of staff etc. to Healthcare Improvement Scotland),>
Derek Brownlee

82

In section 103, page 70, line 3, at end insert—
<(2A) Sections 10 to 25 and schedules 3 and 4 cease to have effect 5 years after the date on
which those sections and schedules (or the last of them) come into force.
(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.>
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Public Services Reform (Scotland) Bill
3rd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated;
the text of amendments to be debated on the second day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Social Care and Social Work Improvement Scotland (SCSWIS) and Healthcare
Improvement Scotland (HIS): registration
133, 134, 172, 173, 178
SCSWIS and HIS: duties to consult Scottish Public Services Ombudsman
137, 138, 139, 142, 143, 144, 174, 175, 176
SCSWIS and HIS: minor and technical amendments
140, 146, 154, 161, 168
SCSWIS and HIS: duties to consult Mental Welfare Commission
141, 159, 180
Local authorities and health bodies: awareness of SCSWIS and HIS reports
147, 147A, 147B, 147C, 179, 179A, 179B
SCSWIS and HIS: transfer of staff
148, 149, 150, 151, 152, 153, 181, 186
SCSWIS and HIS: modification of functions of Scottish Social Services Council
157, 158
HIS: regulation of independent ambulance services
160, 162
HIS: establishment of Scottish Health Council
193, 194

SP Bill 26-G3
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Limitation on number of special advisers
80, 110
Publication of financial information by Scottish Ministers
111, 112
Business Impact Assessments
200

Amendments already debated
Regulation of the water industry (consumers)
With 9 – 66, 67
Order-making powers: safeguards and restrictions
With 83 – 81, 82
SCSWIS and HIS: establishment and constitution
With 118 – 145, 155, 156, 177, 182, 183, 184, 185
SCSWIS: meaning of “care services” and care service related functions
With 120 – 135, 136
SCSWIS and HIS: inspections
With 124 – 163, 164, 199, 165, 165A, 166, 167
SCSWIS and HIS: emergency cancellation of registration and emergency
condition notices
With 129 – 169, 170, 171


1790

2

FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
4th Meeting, 2010 (Session 3)
Tuesday 9 February 2010
Present:
Derek Brownlee
Linda Fabiani
Lewis Macdonald (Committee
Substitute)
Andrew Welsh (Convener)

Malcolm Chisholm
Joe FitzPatrick
Jeremy Purvis
David Whitton

Also present: Jackie Baillie and Karen Whitefield
Apologies were received from Tom McCabe (Deputy Convener).
Public Services Reform (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 3).
The following amendments were agreed to (without division): 133, 134, 135, 136,
137, 138, 139, 140, 141, 142, 143, 144, 145, 146, 147B, 147C, 147, 148, 149, 150,
151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165, 166, 167,
168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179A, 179B, 179, 180, 181,
182, 183, 184 and 185.
The following amendment was agreed to (by division)—
165A (For 5, Against 3, Abstentions 0).
The following amendment was disagreed to (by division)—
193 (For 4, Against 4, Abstentions 0; amendment disagreed to on casting
vote).
Amendments 147A and 199 were moved and, with the agreement of the Committee,
withdrawn.
Amendment 194 was not moved.
Sections 56, 57, 58, 59, 60, 61, 62, 65, 66, 67, 68, 69, 70, 71, 73, 74, 75, 76, 77, 78,
79, 80, 82, 85, 88, 89 and 91 were agreed to without amendment.
Sections 55, 63, 64, 72, 81, 84, 86 and 87, schedule 10, section 90 and schedules 11
and 12 were agreed to as amended.
The Committee ended consideration of the Bill for the day, schedule 12 having been
agreed to.
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Scottish Parliament

Commission for the Regulation of Care, based on
its experience in this area.

Finance Committee

Amendment 178, which is similar to section 84,
in relation to care services, will ensure that if any
local authority health board or special health board
makes arrangements for the supply of an
independent health care service on its behalf, it
must ensure that the service is registered
appropriately with HIS.

Tuesday 9 February 2010
[THE CONVENER opened the meeting at 14:01]

Public Services Reform
(Scotland) Bill: Stage 2
The Convener (Andrew Welsh): Good
afternoon and welcome to the fourth meeting of
the Finance Committee in 2010 in the third
session of the Scottish Parliament. I have received
apologies from Tom McCabe and, therefore, I
welcome to the committee Lewis Macdonald, who
is his substitute. I ask members and the public to
turn off mobile phones and pagers, please.
Agenda item 1 is consideration of the Public
Services Reform (Scotland) Bill at stage 2. I
welcome to the committee Shona Robison MSP,
Minister for Public Health and Sport, and her
officials. I intend to move straight to amendments,
as we did last week.
Section 55—Applications under Chapter 3 in
respect of conditions
The Convener: Amendment 133, in the name of
the minister, is grouped with amendments 134,
172, 173 and 178.
The Minister for Public Health and Sport
(Shona Robison): Amendment 133 will give
people who are providing a care service the ability
to request that social care and social work
improvement Scotland add a condition in relation
to their registration. At present, that can be done
only by means of an enforcement notice, which is
inappropriate when a care service is actively
seeking a condition notice. For example, a care
home that offers personal nursing care may lose
the nursing staff who are qualified to carry out that
level of care and may therefore request that a
condition be attached to the service that states
that it may not look after individuals who need
personal care until appropriate qualified staff are
found.
Amendment 134 is a technical amendment that
will ensure that, in granting an application under
section 55, SCSWIS states any conditions that
have been added.
Amendments 172 and 173 set out the same
amendments for healthcare improvement Scotland
in respect of independent health care services.
The amendments have been prepared as a
result of representations from the Scottish
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I move amendment 133.
Amendment 133 agreed to.
Amendment 134 moved—[Shona Robison]—
and agreed to.
Section 55, as amended, agreed to.
Sections 56 to 62 agreed to.
Section 63—Regulations: care services
Amendments 135 and 136 moved—[Shona
Robison]—and agreed to.
Section 63, as amended, agreed to.
Section 64—Complaints about care services
The Convener: Amendment 137, in the name of
the minister, is grouped with amendments 138,
139, 142 to 144 and 174 to 176.
Shona Robison: Independent care providers
are unlikely to be listed authorities under the
Scottish Public Services Ombudsman legislation
and will not be directly required to comply with
SPSO guidance, therefore such guidance will not
apply specifically to SCSWIS when undertaking its
duty to deal with complaints about care services.
Nevertheless, it would be good practice for
SCSWIS to develop its procedures for handling
such complaints in line with SPSO guidance and
to consult the SPSO on its proposed procedures.
Amendment 137, therefore, requires SCSWIS to
consult the SPSO on its proposed procedures.
Amendments 138 and 139 remove the
requirement for SCSWIS to seek the approval of
the Scottish ministers, as that is not considered
necessary.
Amendment 142 requires SCSWIS to consult
the SPSO when drawing up its procedures for
handling complaints about how it has carried out
its functions, and amendments 143 and 144
remove the requirement for SCSWIS to seek the
approval of the Scottish ministers for its
complaints procedure or for changes to it, as that
is not considered necessary. Amendments 174 to
176 make the same amendments for HIS
procedures for handling complaints about
independent health care services.
I move amendment 137.

1857

9 FEBRUARY 2010

Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I have a brief point about
amendment 142, which is about the complaints
procedure. I may just have misread something, but
I am sure that the minister will clarify. Replacing
“Ministers” with “Public Services Ombudsman” in
section 81 is welcome, but am I correct in thinking
that as a result of that change, ministers will not
have to approve the SCSWIS complaints
procedure? If the ombudsman has to approve the
complaints procedures, might what is effectively a
statutory body have ministerial powers of direction,
and might ministers not have any responsibility for
the complaints procedure? The ombudsman will
have no power over SCSWIS, so a constituent
with a complaint might prefer ministers to be
accountable for the complaints procedure.
Shona Robison: The amendments provide that
the body will consult the SPSO in drawing up its
procedures for handling complaints. The body will
not be directed by the SPSO, but it will consult the
SPSO on best-practice procedures for handling
complaints. The amendments that remove the
requirement for the Scottish ministers to oversee
and approve the complaints procedure recognise
that, given that the body will follow SPSO best
practice, there is no requirement for ministers to
approve the complaints procedure. It is unlikely
that either body will seek to put in place
complaints procedures that are somehow not in
line with SPSO guidance or are out of the
ordinary, therefore I am comfortable that the
requirement for the bodies to consult the SPSO,
get their complaints procedures in good order and
follow good practice means that ministers‟
approval will not be required.
Amendment 137 agreed to.
Amendments 138 and 139 moved—[Shona
Robison]—and agreed to.

1858

Amendment 154 is a technical amendment to
ensure that any regulations that might be required
to ensure a smooth transition to the new body,
SCSWIS, can be made.
I move amendment 140.
Amendment 140 agreed to.
Section 72, as amended, agreed to.
Sections 73 to 80 agreed to.
After section 80
The Convener: Amendment 141, in the
minister‟s name, is grouped with amendments 159
and 180.
Shona Robison: The bill gives SCSWIS powers
to issue general and more specific guidance,
advice and information about its social services
functions. Under the Mental Health (Care and
Treatment) (Scotland) Act 2003, the Mental
Welfare Commission for Scotland has powers to
promote best practice in relation to that act‟s
operation and to publish information or guidance
on any matter that is relevant to its functions.
Amendment 141 requires SCSWIS to consult
the Mental Welfare Commission as appropriate
when exercising its powers to issue guidance,
advice or information on issues on which the
commission could issue similar guidance. The
amendment will ensure that the commission‟s
expertise on mental health and learning disability
informs SCSWIS guidance as appropriate and will
help to eliminate conflicting or duplicate guidance
from the two bodies.
Amendment 180 makes a similar amendment in
relation to HIS. Amendment 159 is a
consequential amendment to ensure that a
reference to a section is correct.

Section 64, as amended, agreed to.

I move amendment 141.

Sections 65 to 71 agreed to.

Amendment 141 agreed to.

Section 72—Right to make representations to
SCSWIS under Chapter 4 as respects
conditions

Section 81—Complaints procedure
Amendments 142 to
Robison]—and agreed to.

144

moved—[Shona

The Convener: Amendment 140, in the name of
the minister, is grouped with amendments 146,
154, 161 and 168.

Section 81, as amended, agreed to.

Shona Robison: Amendment 140 is a technical
amendment to ensure that two similar sections
have a consistent effect: it brings the wording of
section 72 into line with that of section 57.

Section 83—Liability of persons exercising
functions

Amendment 146 is a small technical amendment
to ensure that section 84 is grammatically correct.
Amendment 161 corrects a typographical error
and amendment 168 inserts two words that were
omitted in error when the bill was introduced.

Section 82 agreed to.

Amendment 145 moved—[Shona Robison]—
and agreed to.


1793

1859

9 FEBRUARY 2010

Section 84—Arrangements entered into by
local authority or health body: services to be
registered
Amendment 146 moved—[Shona Robison]—
and agreed to.
Section 84, as amended, agreed to.
After section 84
14:15
The Convener: Amendment 147, in the name of
the minister, is grouped with amendments 147A,
147B, 147C, 179, 179A and 179B. I point out that
an amendment to an amendment is disposed of
before the original amendment.
Shona Robison: The Finance Committee‟s
stage 1 report recommended that SCSWIS should
have a role working with local authorities to ensure
that quality of service is given greater weight when
the commissioning of services is being
considered. We agree with that recommendation.
It makes sense for local authorities to be aware of
any relevant information from the regulators when
commissioning services and, indeed, when
providing services themselves. Amendments 147
and 179 will require local authorities and health
boards, in providing care services or arranging for
others to provide such services, to make
themselves aware as far as is reasonably practical
of any reports, information or notices that SCSWIS
or HIS have produced. In doing that, the
authorities must follow any guidance that the
Scottish ministers issue, including published
inspection reports, gradings and any other
relevant information, such as condition notices
produced by the regulator. The information from
SCSWIS and/or HIS could also be about services
that are provided elsewhere in Scotland by
providers that are tendering to provide a service.
I cannot support amendment 147A. Amendment
146 will address concerns that were raised at
stage 1 about the commissioning of care services.
It is neither appropriate nor necessary to extend
the scope of the new duty to cover social work
services, as amendment 147A seeks to do.
SCSWIS reports on local authorities‟ exercise of
their social work service functions will be sent to
the authorities concerned in just the same way as
Social Work Inspection Agency reports currently
are. There is therefore no need to require local
authorities to make themselves aware of such
reports, because they will be made aware of them
anyway.
Arguably, amendment 147B would make the
provisions in amendment 147 more positive by
replacing making “aware of” with taking “into
account”. Our concern in drafting amendment 147
was to ensure that we did not elevate the status of
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the reports to such a degree that they could carry
more weight than the decisions of local authorities
when procuring services. However, on reflection, I
am content to accept amendment 147B. As
amendment 179A proposes an equivalent
provision for HIS, I am content to accept it also.
Amendment 147C appears to seek to remove the
discretion of local authorities and health boards in
making themselves aware of reports and so on
produced by SCSWIS. I am content to accept
amendment 147C and the equivalent provision
relating to HIS that is proposed in amendment
179B.
I move amendment 147.
The Convener: I welcome Karen Whitefield to
the meeting, and ask her to move amendment
147A and to speak to the other amendments in the
group.
Karen Whitefield (Airdrie and Shotts) (Lab):
During its stage 1 evidence taking on the bill, the
Education, Lifelong Learning and Culture
Committee heard a considerable amount of
evidence from Community Care Providers
Scotland, which recommended that a duty be
placed on local authorities to consider SCSWIS
reports at the point of retendering services that are
provided by the voluntary and private sectors.
Amendment 147A was lodged in response to the
Education, Lifelong Learning and Culture
Committee‟s recommendation in paragraph 200 of
its stage 1 report.
I appreciate the minister‟s point that local
authorities will already know the outcome of
inspection reports. However, the committee is
trying to ensure that such reports are given due
consideration when local authorities decide to
retender
services.
Local
authorities
will
undoubtedly be aware of SCSWIS reports—as
they currently are aware of SWIA reports—but we
want to ensure that reports‟ findings are part of
local authorities‟ deliberations when deciding
whether it is appropriate to retender services. I
seek the minister‟s clarification on that point. I am
not trying to be unhelpful, nor do I think that the
CCPS was trying to be unhelpful when it asked for
the duty to be placed in the bill.
I move amendment 147A.
The Convener: I welcome Jackie Baillie, who is
returning to familiar territory.
Jackie Baillie (Dumbarton) (Lab): Thank you,
convener. Clearly, I cannot stay away from the
Finance Committee.
I welcome the minister‟s amendments 147 and
179 in relation to SCSWIS and HIS. It makes
sense to ensure that local authorities have regard
to reports about care providers that are produced
by either body. I also welcome the explicit
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reference to guidance. It is important to link up the
forthcoming guidance on social care procurement,
which is currently out for consultation.
I was going to narrate all the various reasons
why the minister should accept amendment 147B,
but she has pre-empted that. The aim of the
amendment is to improve on her otherwise
excellent amendment 147. I am delighted that the
minister has accepted it.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): Amendment 147C is, in a sense,
complementary to amendment 147B, which Jackie
Baillie has just discussed. Similarly, amendment
179B is complementary to amendment 179A.
I hesitate to make a speech in case the minister
changes her mind. I welcome the fact that she has
accepted that this important provision needs to be
strengthened. For me and perhaps others who
support the provision, the background is the
example of social care retendering in Edinburgh. It
is probably not appropriate to go into the details of
that now, although I remind the minister of what I
said about it at question time last week. The
important point is that amendment 147, as
strengthened by the amendments to it, will
emphasise the importance of taking account of
quality when decisions are made about tendering
and retendering.
It just remains for me to welcome the minister‟s
acceptance of Jackie Baillie‟s amendment 147B
and my amendment 147C.
Shona Robison: I will respond to Karen
Whitefield‟s comments on amendment 147A. The
concerns and arguments of the CCPS were one of
the reasons for lodging Government amendments
147 and 179. Amendment 147 is enhanced by
Jackie Baillie‟s amendment 147B and Malcolm
Chisholm‟s amendment 147C. What distinguishes
Karen Whitefield‟s amendment 147A is that it
seeks to place the duty on councils‟ own social
work services. They are already reported upon by
SWIA and councils take its reports seriously,
because they are about how councils‟ own
services are performing. That does not relate to
the CCPS‟s concerns about tendering for other
services. The two issues are distinct. SCSWIS will
complete reports in the same way that SWIA does
for local authorities‟ own internal monitoring of
service performance. Councils use SWIA‟s reports
extensively, but that is a separate issue from the
CCPS‟s concerns and the requirement for local
authorities to look at the reports when they tender
for external services. That is just to reiterate the
distinction. I therefore ask members not to support
amendment 147A.
Karen Whitefield: The minister‟s clarification is
helpful. Amendment 147A was lodged to attempt
to thrash out some of the issues and ensure that
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the concerns that were raised with the Education,
Lifelong Learning and Culture Committee were
fully addressed. I believe that the minister‟s
amendment 147 has done that, and given her
comments I seek to withdraw amendment 147A.
Amendment 147A, by agreement, withdrawn.
Amendment 147B moved—[Jackie Baillie]—and
agreed to.
Amendment
147C
Chisholm]—and agreed to.

moved—[Malcolm

Amendment 147, as amended, agreed to.
Section 85 agreed to.
Section 86—Transfer of staff etc
The Convener: Amendment 148, in the name of
the minister, is grouped with amendments 149 to
153, 181 and 186.
Shona Robison: Amendments 148 to 152 and
186 are technical amendments to ensure that the
references to the sections in amendments 153 and
181 are correct.
Amendment 181 allows for an order to be
drafted to provide for some staff who are currently
employed by the care commission to be
transferred to HIS. Although the majority of staff
from the care commission will transfer to SCSWIS,
there are a few staff who work on the regulation of
independent health care whose function will move
to HIS. Amendment 181 ensures that the power is
available for those staff to be transferred to HIS.
The amendments also allow for care commission
property and/or liabilities to be transferred to HIS.
The bill already provides that staff from the care
commission and SWIA may be transferred into the
new body, SCSWIS. Amendment 153 allows for
an order to be made to provide for some of the
staff who are currently employed by Her Majesty‟s
Inspectorate of Education to be transferred into
SCSWIS as appropriate.
I move amendment 148.
Amendment 148 agreed to.
Amendments 149 to
Robison]—and agreed to.

152

moved—[Shona

Section 86, as amended, agreed to.
After section 86
Amendment 153 moved—[Shona Robison]—
and agreed to.
Section 87—Orders and regulations:
procedure
Amendment 154 moved—[Shona Robison]—
and agreed to.
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Section 87, as amended, agreed to.
Sections 88 and 89 agreed to.
Schedule 10
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND:
MODIFICATIONS OF ENACTMENTS

Amendments 155 and 156 moved—[Shona
Robison]—and agreed to.
Schedule 10, as amended, agreed to.
After section 89
The Convener: Amendment 157, in the name of
the minister, is grouped with amendment 158.
Shona
Robison:
These
are
technical
amendments that make provision for the Scottish
Social Services Council to review and revise the
process of notifying decisions on applications for
registration that are made by social service
workers, to place social service workers and their
employers under an obligation to have regard to
the code of practice, and to allow the Scottish
ministers to issue directions when necessary to
social service employers and workers. The
amendments also provide for the council to
consult the SPSO in drawing up complaints
procedures.
The current procedures for issuing a decision on
an application for registration are time consuming
and
administratively
burdensome.
The
amendments will allow the council to replace the
current processes with a more streamlined
approach, which will benefit applicants while still
protecting their rights of appeal in the registration
process.
Most employers take account of the code of
practice, but the amendments will ensure that all
employers and social service workers must have
regard to it. The power to give ministerial
directions in respect of certain aspects of the code
will mean that, where necessary or appropriate,
ministers can direct persons to comply with certain
aspects of the code.
14:30
The Convener: As no member wishes—
Shona Robison: I am sorry, but there is more,
you will be glad to hear. [Laughter.]
Should employers fail to provide training and
development opportunities for staff, or fail to
comply with council proceedings, or should
workers fail to respect the rights of services users
or to improve their skills and knowledge, directions
can be made to rectify those situations. I am sure
that it is helpful for the committee to have
examples of that. It is intended that the council will
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be a listed authority for the purposes of the SPSO,
and the amendments will require the council to
consult the SPSO on future changes to its
procedures, but the council will no longer be
required to seek Scottish ministers‟ consent to the
procedures.
I move amendment 157.
The Convener: A full explanation is a virtue, as
is brevity. Do you wish to wind up, minister?
Shona Robison: No.
Amendment 157 agreed to.
After schedule 10
Amendment 158 moved—[Shona Robison]—
and agreed to.
Section 90—Healthcare Improvement Scotland
Amendment 159 moved—[Shona Robison]—
and agreed to.
The Convener: Amendment 160, in the name of
the minister, is grouped with amendment 162.
Shona Robison: Convener, I will be brief. The
amendments seek to add independent ambulance
services to the list of independent health care
services in proposed new section 10F of the
National Health Service (Scotland) Act 1978. The
type of activity that would be captured would be
patient transport to or from a place of medical
treatment, where that transport is accompanied by
a medical or other care element; attendance at
events such as sporting events, music festivals,
and so on; the provision of first aid services that
might range from minor to more serious treatment;
and the transport of persons from events to
permanent medical facilities. Regulation by HIS
would apply to services that act outwith the
national health service. The Scottish Ambulance
Service will, of course, be regulated when it is
providing a service outwith the NHS, such as
when it provides cover for private events for which
it is remunerated.
Ambulance services that are provided or
secured under the NHS will fall to be reviewed by
HIS under proposed new section 10I, “Inspections
of services provided under the health service”, of
the National Health Service (Scotland) Act 1978.
I move amendment 160.
Jeremy Purvis: I seek clarification on
amendments‟ drafting, although I understand the
reason for them. Can the minister make it clear
that, for example, volunteer drivers who have a
financial relationship with NHS Scotland will have
their expenses covered? Will they be covered by
the definition of “independent ambulance service”?
Charities such as the Red Cross and others
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operate in this way, but there is also a network of
volunteer drivers. I am slightly alarmed that I
cannot see anything in the bill that would exclude
them from the definition of “independent
ambulance service”, although they are clearly not
that.
Shona Robison: That will depend. The
definition of “independent ambulance service” that
will apply, under amendment 162, is a service that
includes
“provision … of medical treatment, medical care or other
care to relevant patients while such patients are being
transported to or from a place of medical treatment”.

The issue for volunteer drivers is whether the
service that they provide comes within the orbit of
that definition.
Jeremy Purvis: I understand that. For the sake
of absolute clarity, will you reconsider the matter of
definitions and volunteer drivers in advance of
stage 3?
Shona Robison: I am happy to take that on
board.
Amendment 160 agreed to.
Amendments 161 to
Robison]—and agreed to.

164

moved—[Shona

Amendment 199 moved—[Malcolm Chisholm].
The Convener: The question is, that
amendment 199 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division. All
those—
Malcolm Chisholm: I am sorry, convener, but I
moved amendment 199 in error.
The Convener: Because you moved it, we have
to take it to a vote.
Joe FitzPatrick (Dundee West) (SNP): Cannot
the member seek leave to withdraw amendment
199?
The Convener: I have been told that he can do
that.
Malcolm Chisholm: That is kind of you,
convener. I was thinking not about the amendment
but about the speech that I will make in a moment.
I seek leave to withdraw amendment 199.
Amendment 199, by agreement, withdrawn.
Amendment 165 moved—[Shona Robison].
Amendment 165A moved—[Malcolm Chisholm].
The Convener: The question is, that
amendment 165A be agreed to. Are we agreed?
Members: No.
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The Convener: There will be a division.
FOR
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
5, Against 3, Abstentions 0.
Amendment 165A agreed to.
Amendment 165 agreed to.
Amendments 166 to
Robison]—and agreed to.

178

moved—[Shona

Amendment 179 moved—[Shona Robison].
Amendments 179A and 179B moved—[Malcolm
Chisholm]—and agreed to.
Amendment 179, as amended, agreed to.
The Convener: Amendment 193, in the name of
Malcolm Chisholm, is grouped with amendment
194.
Malcolm Chisholm: This may be the only point
of controversy this afternoon, convener. That said,
perhaps my luck will hold and the minister will
agree to the two amendments in the group. I am
sure that she supports the Scottish health council.
The question is whether we should ensure that it
continues to exist through the bill or leave the
decision to the new body, healthcare improvement
Scotland. I am a great admirer of NHS Quality
Improvement Scotland, which is the predecessor
body to healthcare improvement Scotland and has
done a great deal to improve the quality of health
care in Scotland.
The Scottish health council was set up, to be
located in NHS QIS, by a statutory instrument in
2005, although debates about it took place during
consideration of the National Health Service
Reform (Scotland) Bill in 2004. At that time, the
Health Committee—which included the minister,
Shona Robison—was concerned about placing the
Scottish health council within NHS Quality
Improvement Scotland and thought that the
council should have its own status, because it had
to be an independent body. Eventually, the
committee was persuaded that it would be
acceptable for the council to be part of NHS
Quality Improvement Scotland, but only if its
independence within the body was guaranteed.
Over the years, that aspiration has been fulfilled;
the council has been part of NHS Quality
Improvement Scotland but has been an
independent body with which NHS Quality
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Improvement Scotland cannot interfere. It is
important that we preserve the council‟s
independence and do not leave it to healthcare
improvement Scotland to decide its future.
The Scottish health council should remain
independent because it has an important role to
play in the public involvement agenda in health.
Great progress has been made in that area over
recent years, partly because of the council‟s work
in monitoring and reporting on health boards‟
activities in respect of public involvement. The role
of healthcare improvement Scotland, following on
from NHS Quality Improvement Scotland, will
relate to quality, but that does not intrinsically
mean that there must be full public involvement;
there can be a quality agenda that is based on the
notion that “we know best”. That is not the
approach that has been taken in Scotland but,
potentially, the quality agenda is not identical with
the public involvement agenda. That is why it is
important that the council continue to have
guaranteed its future and its independence within
the new health improvement body.
There is much concern about the use of “may”
rather than “must” in the bill. The Health and Sport
Committee expressed that concern in its report
and recommended that the word “may” be
replaced by “must”. Amendment 193 would effect
that change; amendment 194 is consequential on
it.
I move amendment 193.
Shona Robison: I do not support amendments
193 and 194 and will outline why. As Malcolm
Chisholm said, the Scottish health council plays an
important role in supporting public engagement
and patient focus in the NHS. We wish that role to
continue. When HIS is established it will establish
the council as a committee. However, we also
want HIS to develop a strong public engagement
and patient focus role. Under part 6 of the bill, HIS
is subject to the user focus duty. We are of the
view that, as HIS develops that role over time,
there may be a case at some point in the future for
the role and functions of the council to be
absorbed into HIS more fully. Under the bill as it
stands, there is sufficient flexibility to allow that to
happen. If amendment 193 were to be agreed to,
that flexibility would be removed from HIS.
If Malcolm Chisholm‟s amendments are agreed
to, the council will be established as a statutory
committee under primary legislation and there will
be no scope for HIS to reorganise the council‟s
functions in the future. There are many changes
on the horizon, not least of which is the impact of
direct elections to NHS boards. There are other
on-going developments. I ask for HIS to have the
flexibility to take such changes into account in the
future by reorganising the council‟s functions, if
HIS‟s doing so is deemed to be appropriate. I urge
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the committee not to support the amendments and
to allow HIS that flexibility.
Malcolm Chisholm: In a sense, the minister‟s
comments confirm the worst fears that the Health
Committee voiced a few years ago, and which
were repeated in a different way by the Health and
Sport Committee.
Much as I admire the health improvement body
as it exists and, no doubt, will exist, I do not think
that it should have the freedom to take over and
assimilate the Scottish health council. That would
be a decision for politicians. One of the good
things about having political leadership of health is
that the whole patient focus and public
involvement agenda has been led by politicians of
both Administrations. I am sure that the current
Administration would want to claim credit for
having pushed forward with that agenda
14:45
There may be many aspects of the quality
agenda that ought to be led by clinicians rather
than politicians, but the patient focus and public
involvement agenda ought to be directly led by
politicians. I do not think it right that the quality
improvement body should have the freedom to, as
it were, downgrade that agenda. The minister will
say that it is just going to do the same thing in a
different way, but there is always a danger that the
important focus on public involvement and patients
will be downgraded. We must reassert the
importance of that agenda. It is a good thing for
the Scottish health council to be set up through
primary legislation, because it is a primary
guardian of that agenda; however, we must
change the wording of section 90, as amendment
193 proposes.
I press amendment 193.
The Convener: The question is, that—
Shona Robison: I am sorry. Can I just respond
to be helpful? There are two things here. This is
about providing more flexibility for future changes;
nothing is ever set in stone. The debate around
reform of public services requires us all to remain
fairly open-minded and flexible about the future,
instead of embedding things for forever and a day.
Perhaps I could address Malcolm Chisholm‟s
concern about Parliament‟s role by lodging at
stage 3 an amendment that would require a
fundamental change to the Scottish health council
to be brought back to Parliament through an ordermaking power. That would address his concern
about Parliament having the final say—that would
be protected—but would not require us to go back
to primary legislation for every reform of, or
change to, a public body, which is what we are
trying to get away from.
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If Malcolm Chisholm‟s concern is that politicians
should have the final say in such things, I would
be happy to lodge an amendment at stage 3 that
would give him that security without making
flexibility more difficult in the future through a
requirement to revert to primary legislation. I would
be happy to discuss any such amendment with
Malcolm Chisholm as we progress to stage 3, if he
would be reassured by that.
Malcolm Chisholm: That is getting us
entangled in the broader debate about part 2. I
want to press amendment 193. If the amendment
is passed and the Government wants to introduce
an alternative at stage 3, it can delete the
amendment and substitute its own proposal. We
could be open minded about that. However, in the
absence of an alternative, I want to put the matter
to a vote.
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Schedule 12

HEALTHCARE IMPROVEMENT SCOTLAND: MODIFICATIONS OF
ENACTMENTS

Amendments 184 and 185 moved—[Shona
Robison]—and agreed to.
Schedule 12, as amended, agreed to.
The Convener: That ends the third day of stage
2 consideration of the bill. The target for the next
day‟s consideration will be the end of part 6. I
remind members that, although the February
recess is next week, the deadline for lodging
amendments is this Thursday, 11 February, at 12
noon.
14:51
Meeting suspended.

The Convener: The question is, that
amendment 193 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

AGAINST
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

The Convener: The result of the division is: For
4, Against 4, Abstentions 0. I use my casting vote
against the amendment, which therefore falls.
Amendment 193 disagreed to.
Amendment 194 not moved.
Amendment 180 moved—[Shona Robison]—
and agreed to.
Section 90, as amended, agreed to.
After section 90
Amendment 181 moved—[Shona Robison]—
and agreed to.
Section 91 agreed to.
Schedule 11
HEALTHCARE IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC

Amendments 182 and 183 moved—[Shona
Robison]—and agreed to.
Schedule 11, as amended, agreed to.
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Public Services Reform (Scotland) Bill
4th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 9
Sections 10 and 11
Sections 12 to 25
Section 26
Sections 27 to 33
Section 34
Sections 35 to 37
Section 38
Sections 39 to 89
Sections 90 and 91
Section 92
Sections 93 and 94
Sections 95 to 103

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Schedule 6
Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedules 11 and 12
Schedule 13
Schedule 14
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 91
Shona Robison
201

After section 91, insert—
<PART
THE MENTAL WELFARE COMMISSION FOR SCOTLAND
The Mental Welfare Commission for Scotland
(1)

The Mental Health (Care and Treatment) Scotland Act 2003 (asp 13) is amended as
follows.

(2)

In section 4 (Mental Welfare Commission for Scotland), after subsection (2) insert—
“(2A) In so discharging its functions, the Commission shall act in a manner which
seeks to protect the welfare of persons who have a mental disorder.”.

(3)

After section 4 insert—
“Commission Visitors
4A


1800

Commission Visitors

(1)

Commission Visitors are to exercise the functions conferred on them by this
Act or any other enactment on behalf of the Commission.

(2)

Commission Visitors may, in addition to the other functions conferred in this
Part, exercise the functions of the Commission mentioned in—

SP Bill 26-ML4
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(a) section 8A of this Act;
(b) section 9(1)(d) of the Adults with Incapacity (Scotland) Act 2000 (asp
4).
(3)

The Commission may give the Commission Visitors directions of a general or
specific nature in relation to the exercise of the functions conferred on them.

(4)

A Commission Visitor must—
(a) comply with any direction given under subsection (3); and
(b) act in accordance with any guidance issued by the Commission in
relation to the exercise of the functions of Commission Visitors.

(4)

(5)

A Commission Visitor acting in the exercise of any function must, if required,
produce evidence of the Commission Visitor’s authority.

(6)

In this Act, “Commission Visitors” are persons appointed under paragraph
7A(1) or (2) of schedule 1 to this Act.”.

In section 5 (duty to monitor operation of Act and promote best practice)—
(a) in paragraph (a), for “operation” substitute “practical application of the
observance of Part 1”,
(b) in paragraph (b), for the words from “operation” to the end of the paragraph
substitute “practical application of the observance of Part 1 of this Act”.

(5)

After section 8 insert—
“8A
(1)

Duty to raise service concerns with certain bodies
The Commission shall, as it considers appropriate, raise any concerns (of a
general or specific nature) about the provision of any service mentioned in
subsection (2) as respects a person who has a mental disorder, with—
(a) Social Care and Social Work Improvement Scotland;
(b) Healthcare Improvement Scotland; or
(c) such other relevant persons, or group of persons.

(2)

The services are—
(a) any social service (within the meaning of Part 4 of the Public Services
Reform (Scotland) Act 2009 (asp 00));
(b) health care (within the meaning of section 10A of the National Health
Service (Scotland) Act 1978 (c. 29)).

(3)
(6)

After section 9 insert—
“9A

(7)

In subsection (1), the “provision” of any service includes the organisation or
co-ordination of any such service.”.
Duty to give advice: further provision

(1)

The Commission shall when asked to do so provide advice, so far as is
reasonable, to any person about any matters relevant to the functions of the
Commission.

(2)

The Commission may charge a reasonable fee determined by it for any advice
provided under subsection (1).”.

In section 10 (publishing information, guidance etc.), after subsection (2) add—
2
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“(3)
(8)

The Commission may, with the agreement of a person to whom advice is
provided under section 9A(1), publish that advice.”.

In section 11 (investigations), in subsection (1)—
(a) for “the Commission”, where it first occurs, substitute “a Commission Visitor”,
(b) after “Commission”, where it second occurs, insert “Visitor”,
(c) in paragraph (a), for “it” substitute “the Commission Visitor”,
(d) in paragraph (b), for “it” substitute “the Commission Visitor”.

(9)

In section 12 (investigations: further provision) in subsection (1), for “under section
11(1)” substitute “in relation to any of the circumstances mentioned in section 11(2)”.

(10) In section 13 (visits in relation to patients)—
(a) in subsection (1)—
(i)

for “person authorised by it” substitute “Commission Visitor”,

(ii) after “Commission”, in the second place it occurs, insert “Visitor”,
(iii) for “it”, in the third place it occurs, substitute “the Commission Visitor”,
(b) in subsection (3)—
(i)

for “person authorised by the Commission” substitute “Commission
Visitor”,

(ii) the words “either of” are repealed,
(iii) for “subsection (5)” substitute “subsection (5A)”,
(c) for subsection (5) substitute—
“(5A) The purposes are—
(a) to provide an opportunity for any patient who may for the time being be
present in the premises to meet a Commission Visitor and discuss with
the Visitor any concerns that the patient may have; and
(b) to assess whether the requirements of such patients in relation to this
Act, the Adults with Incapacity (Scotland) Act 2000 (asp 4) and other
relevant legislation are being met.
(5B) A Commission Visitor may, when visiting premises under subsection (3),
conduct an assessment of the suitability of the premises (and its facilities) in
relation to the requirements of the patients (or any one of them).”,
(d) subsection (7) is repealed,
(e) in subsection (8)—
(a)

in paragraph (a), for “section 2(3) of the Regulation of Care (Scotland) Act
2001 (asp 8)” substitute “paragraph 2 of schedule 8 to the Public Services
Reform (Scotland) Act 2009 (asp 00)”,

(b) in paragraph (b), for “section 2(9) of” substitute “paragraph 6 of schedule 8
to”.
(11) In section 14 (interviews)—
(a) in subsection (1), for “person authorised to do so by the Commission (an
“authorised person”)” substitute “Commission Visitor”,
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3

(b) in subsection (1)(a)(ii), for “authorised person” substitute “Commission Visitor”,
(c) in subsection (2)(a)—
(i)

for “an authorised person” substitute “a Commission Visitor”,

(ii) in sub-paragraph (ii), for “authorised person” substitute “Commission
Visitor”,
(iii) for “authorised person”, in the third place it occurs, substitute
“Commission Visitor”,
(d) in subsection (2)(b)—
(i)

for “an authorised person” substitute “a Commission Visitor”,

(ii) for “authorised person” in the second place it occurs, substitute
“Commission Visitor”,
(e) subsection (3) is repealed.
(12) In section 15 (medical examination)—
(a) in subsection (1), for “person authorised by the Commission (an “authorised
person”)” substitute “Commission Visitor”,
(b) after that subsection insert—
“(1A) Only a Commission Visitor who has also been appointed as a Medical Visitor
may exercise the functions under subsection (1).”,
(c) subsections (2) and (3) are repealed.
(13) In section 16 (inspection etc. of records)—
(a) in subsection (1)—
(i)

immediately before “may” insert “or Commission Visitor”,

(ii) at the end add “or, as the case may be, the Commission Visitor”,
(b) in subsection (2), paragraph (a) and the word “or” immediately following are
repealed,
(c) in subsection (3), the words “a member of the Commission or, as the case may
be,” are repealed.
(14) In section 17 (duties of Scottish Ministers, local authorities and others as respects
Commission), after “afford the Commission,” insert “any Commission Visitor,”.
(15) Schedule (The Mental Welfare Commission for Scotland: modifications of the Mental
Health (Care and Treatment) (Scotland) Act 2003) (which makes provision about the
governance of the Commission, and Commission Visitors) has effect.>
After schedule 12
Shona Robison
202

After schedule 12, insert—
<SCHEDULE
(introduced by section (The Mental Welfare Commission for Scotland(15))

4
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THE MENTAL WELFARE COMMISSION FOR SCOTLAND: MODIFICATIONS OF THE MENTAL HEALTH
(CARE AND TREATMENT) (SCOTLAND) ACT 2003
1

In section 326(4)(a) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13), for “3(3)” substitute “2A(2) or 7A(4)”.

2

Schedule 1 to that Act is amended as follows.

3

Paragraphs 3, 4 and 5 are repealed.

4

After paragraph 2 insert—
“Membership
2A(1)

The Commission is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair the Commission;
and
(b) no fewer than 6 nor more than 8 other members appointed by the
Scottish Ministers.

(2)

The Scottish Ministers may by order amend sub-paragraph (1)(b) by
substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

2B (1)

In appointing members, the Scottish Ministers are to have regard to the
desirability of including—
(a) persons who have experience of, and have shown capacity and capability
in, the provision of services to those with mental disorder;
(b) persons who use, or have used, such services;
(c) persons who have such other skills, knowledge or experience as the
Scottish Ministers consider to be relevant in relation to the exercise of
the Commission’s functions.

(2)

In appointing members under paragraph 2A(1)(b), the Scottish Ministers must
appoint at least two persons—
(a) one of whom falls within paragraph (a), and one of whom falls within
paragraph (b), of sub-paragraph (1) of this paragraph; or
(b) both of whom fall within either paragraph (a), or paragraph (b), of subparagraph (1) of this paragraph.

Terms of appointment etc.
2C (1)
(2)

Each member of the Commission is to be appointed for such period as the
Scottish Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment; but
(b) may, by written notice to the Scottish Ministers, resign office as a
member.

(3)
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A person is, on ceasing to be a member, eligible for reappointment.

5

Removal of members
2D

The Scottish Ministers may, by written notice, remove a member from office if
they are satisfied that—
(a) the member—
(i)

has been adjudged bankrupt;

(ii) has granted a trust deed for creditors or a composition contract;
(iii) has proposed a voluntary arrangement which has been approved;
(b) the member’s estate has been sequestrated;
(c) the member has been absent from 3 consecutive meetings of the
Commission without the permission of the Commission;
(d) the member is otherwise unfit or unable to discharge the functions of a
member.
Disqualification from membership
2E

A person is disqualified from appointment, and from holding office, as a
member of the Commission if that person is—
(a) a member of the Scottish Parliament;
(b) a member of the House of Commons;
(c) a member of the European Parliament.”.

5

In paragraph 7—
(a) in sub-paragraph (1), after “below” insert “and paragraph 10A”,
(b) in sub-paragraph (1)(a), for “officer” substitute “executive”,
(c) in sub-paragraph (3), for “officer” substitute “executive”,
(d) in sub-paragraph (4), for “officer” substitute “executive”.

6

In the title to paragraph 7, for “officer” substitute “executive”.

7

After paragraph 7 insert—
“Commission Visitors
7A(1)

The Commission must appoint such staff, employed under paragraph 7(1)(a) or
(b), to exercise the functions of Commission Visitors; and when doing so those
staff are to be known as Commission Visitors.

(2)

The Commission may arrange for such other persons as it thinks fit to be
appointed as and exercise the functions of Commission Visitors; and when
doing so those persons are to be known as Commission Visitors.

(3)

There may be no more than 10 Commission Visitors appointed by the
Commission under sub-paragraph (2).

(4)

The Scottish Ministers may by order amend sub-paragraph (3) by substituting
for the maximum number of Commission Visitors for the time being specified
there such other number as they think fit.

(5)

In appointing Commission Visitors, the Commission is to have regard to the
desirability of appointing—

6
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(a) persons who have experience of, and have shown capacity and capability
in, the provision of services to those with mental disorder;
(b) persons who use, or have used, such services;
(c) persons who have such other skills, knowledge or experience as the
Commission considers to be relevant in relation to the exercise of the
functions of Commission Visitors.
(6)

In appointing Commission Visitors, the Commission must appoint at least two
persons—
(a) one of whom falls within paragraph (a), and one of whom falls within
paragraph (b), of sub-paragraph (5) of this paragraph; or
(b) both of whom fall within either paragraph (a), or paragraph (b), of subparagraph (5) of this paragraph.

(7)

In this Act (unless the context otherwise requires), any reference to a function
of a Commission Visitor (or the functions of Commission Visitors) is a
reference to a function conferred by this Act or any other enactment.

Commission Visitors: further provision
7B (1)

The arrangements entered into by virtue of paragraph 7A(2) may include
provision with respect to the payment of remuneration and allowances to, or
amounts in respect of, such persons.

(2)

Persons appointed as Commission Visitors by virtue of paragraph 7A(2) are
not members of staff of the Commission.

Medical Visitors
7C (1)

(2)

In appointing Commission Visitors, the Commission must appoint one or more
persons who have such qualifications, training and experience as may be
prescribed by regulations for the purposes of carrying out the functions of
Commission Visitors under section 15 of this Act.
Persons so appointed may also be known as Medical Visitors.

Committees
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7D(1)

The Commission may establish committees for any purpose relating to its
functions.

(2)

Subject to sub-paragraph (7), the Commission is to determine the composition
of its committees.

(3)

The Commission may appoint persons who are not members of the
Commission to be members of a committee.

(4)

A committee of the Commission is to comply with any directions given to it by
the Commission.

(5)

The Commission must establish two committees (“the advisory committees”)
for the purpose of giving advice to it about matters connected to its functions.

7

(6)

In considering how to exercise its functions, the Commission must have regard
to relevant advice and information given to it by the advisory committees
(whether or not given at its request).

(7)

The advisory committees must include persons of a description as may be
prescribed by regulations; and different provision may be made for each
committee.

Procedure and meetings
7E(1)

The Commission may determine its own procedure and that of its committees,
including a quorum for meetings.

(2)

The validity of any proceedings of the Commission, or any of its committees,
is not affected by a vacancy in membership nor by any defect in the
appointment of a member.

(3)

Members of the Scottish Executive and persons authorised by the Scottish
Ministers may attend and take part in meetings of the Commission or any of its
committees, but are not entitled to vote at such meetings.

Exercise of certain functions etc.
7F(1)

A member of the Commission may not—
(a) exercise the functions of a Commission Visitor;
(b) be appointed as a Commission Visitor.

(2)

The chief executive may not be a member of the Commission.

(3)

A member of staff of the Commission (other than a Commission Visitor) may
not exercise the functions of a Commission Visitor.

(4)

An appointment as a Commission Visitor under paragraph 7A(1) does not
affect the appointed person’s—
(a) status as employed under paragraph 7(1)(a) or (b), or
(b) ability to perform the duties of the person as so employed.

Delegation of functions
7G(1)

The Commission may, subject to sub-paragraphs (2), (3) and (4), authorise—
(a) the chief executive;
(b) any other employee;
(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.

(2)

The Commission may not authorise any of the following functions to be
exercised by any other person—
(a) the functions of the Commission under section 12 (investigations: further
provision);

8


1807

(b) the approval of any acquisition or disposal of land or other property with
a value greater than £50,000 or such other amount as the Commission
may, with the consent of the Scottish Ministers, determine;
(c) the approval of annual reports and accounts;
(d) the approval of any budget or other financial plan.
(3)

Any function conferred on a Commission Visitor may not be delegated by the
Commission.

(4)

Sub-paragraph (1) does not affect the responsibility of the Commission for the
exercise of its functions.

(5)

The chief executive may, with the consent of the Commission, authorise—
(a) any other employee;
(b) any of the Commission’s committees,
to exercise such of the chief executive’s functions, and to such extent, as the
chief executive, with such consent, may determine.

(6)

Sub-paragraph (5) does not affect the responsibility of the chief executive for
the exercise of the chief executive’s functions.

Mandatory delegation of functions to chief executive
7H(1)
(2)

The Commission must delegate to the chief executive the functions mentioned
in sub-paragraph (2).
The functions are—
(a) the Commission’s functions relating to the discharge of patients under
this Act;
(b) the Commission’s functions under section 73 of the Adults with
Incapacity (Scotland) Act 2000 (asp 4).

(3)

When exercising those functions so delegated, the chief executive must—
(a) consult a Commission Visitor in every case in which it appears to the
chief executive appropriate to do so;
(b) have regard to any relevant guidance issued by the Commission.

(4)

Sub-paragraph (1) does not affect the responsibility of the Commission for the
exercise of its functions.

Location of office
7I


1808

The Commission’s determination of the location of its office premises is
subject to the approval of the Scottish Ministers.”.

8

Paragraph 8 is repealed.

9

After paragraph 10 insert—

9

“Transitional provision: first chief executive
10A(1) The person who, immediately before the coming into force of this paragraph,
holds (by virtue of paragraph 7) the post of chief officer of the Commission
becomes the first chief executive of the Commission.
(2)

But if—
(a) there is no person holding that post immediately before the coming into
force of this paragraph; or
(b) the person holding the post immediately before the coming into force of
this paragraph is unwilling or unable to be the chief executive,
the Scottish Ministers are to make the first appointment of the chief executive
of the Commission on such terms and conditions as the Scottish Ministers may
determine.

(3)

Each subsequent chief executive is appointed in accordance with paragraph 7.

(4)

Where sub-paragraph (1) applies, the person becoming the first chief executive
of the Commission does so on the terms and conditions which applied to the
post of chief officer held by that person.

Transitional provision: Commissioners
10B

Any person who, immediately before the coming into force of this paragraph,
is a member of the Commission (including any ex officio members) by virtue
of paragraph 3 ceases automatically to hold office as such a member.”.>
Schedule 14

Shona Robison
203

In schedule 14, page 113, line 18, at end insert—
<Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland>
Section 95
Shona Robison

204

In section 95, page 64, line 35, at end insert—
<Her Majesty’s Chief Inspector of Prosecution in Scotland,>
Shona Robison

205

In section 95, page 65, line 19, at end insert—
<( )

For the purposes of subsection (8) of this section and section 97(2A), information is
“confidential information” where—
(a) the identity of an individual is ascertainable—
(i)

from that information, or

10
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(ii) from that information and other information which is in the possession of,
or is likely to come into the possession of, the person holding that
information, and
(b) the information was obtained or generated by a person who, in the circumstances,
owed an obligation of confidence to that individual.>
Section 97
Shona Robison
206

In section 97, page 66, line 6, at end insert—
<( ) requiring information produced to a person authorised to carry out a joint
inspection to be held in compliance with prescribed conditions and further
disclosures to be made in compliance with such conditions,
( ) empowering a person authorised to carry out a joint inspection to enter any
premises for the purposes of such an inspection,>
Shona Robison

207

In section 97, page 66, line 14, at end insert—
<(2A) Where a person authorised to carry out a joint inspection is in possession of confidential
information which has been obtained for the purposes of such an inspection, the person
must not use or disclose that information other than—
(a) for the purposes of that inspection,
(b) so as to comply with an enactment or court order requiring disclosure,
(c) to the extent considered necessary by the person for the purpose of protecting the
welfare of—
(i)

any child,

(ii) any adult at risk (within the meaning of section 3 of the Adult Support and
Protection (Scotland) Act 2007 (asp 10)), or
(d) to the extent considered necessary by the person for the purpose of the prevention
or detection of crime or the apprehension or prosecution of offenders.>
Shona Robison
208

In section 97, page 66, line 15, at end insert—
<( )

In subsection (2), “prescribed” means prescribed by regulations under subsection (1).>
After section 100

John Swinney
66
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After section 100, insert—

11

<Consultation by water and sewerage services providers
(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule (Transfer of Waterwatch Scotland functions: modification
of enactments) which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—
(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.

(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,
(b) after “by” insert “any such provider or”.

(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—
““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),
“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.>

John Swinney
67

After section 100, insert—
<Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—
“11A
(1)

Complaints about licensed providers
Subsections (2) and (3) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

12
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(2)

The Scottish Public Services Ombudsman Act 2002 applies to such complaints
as its applies to complaints made under that Act about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

(4)

Subsections (5) to (8) apply where—
(a) the provider has—
(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,

(ii) sent a copy of that request to the Commission, and
(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.
(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).

(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—
(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or
(b) has decided not to conduct an investigation in relation to the
complaint.”.>

Derek Brownlee
80

After section 100, insert—
<Limitation on number of special advisers
In article 3(4) of the Civil Service Order in Council 1995, for “twelve” substitute
“ten”.>
Derek Brownlee

110

After section 100, insert—
<Limitation on number of special advisers: Scottish Ministers’ budget proposals
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(1)

The Scottish Ministers, when submitting budget proposals in any year, must not make
provision for expenditure for more than 10 special advisers.

(2)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>

13

Derek Brownlee
111

After section 100, insert—
<Publication of financial information by Scottish Ministers
Budget proposals: level of detail
(1)

The Scottish Ministers must, when submitting budget proposals in any year, include in
them such detailed information relating to their planned use of resources for the coming
financial year—
(a) as the Scottish Parliament by resolution, or
(b) the Finance Committee of the Parliament,
may require in relation to that financial year or generally.

(2)

In this section—
“budget proposals” means proposals made, in relation to a Bill for a Budget Act,
for the use of resources,
“use of resources” has the meaning given in section 1(3) of the Public Finance and
Accountability (Scotland) Act 2000 (asp 1).>

Derek Brownlee
112

After section 100, insert—
<Information on cost of capital projects
(1)

The Scottish Ministers must—
(a) before the expiry of the period of 12 months beginning with the date of Royal
Assent, and
(b) as soon as reasonably practicable after the end of each subsequent period of 12
months,
publish a statement containing the information mentioned in subsection (2).

(2)

That information is information setting out—
(a) the capital projects which the Scottish Ministers are undertaking,
(b) the costs incurred in relation to each such project prior to the date of the
statement,
(c) the costs expected to be incurred in relation to each such project in each year in
the period of 10 years following the publication of the statement,
(d) the capital projects which the Scottish Ministers intend to commence during that
period, and
(e) the costs expected to be incurred in relation to each such project in each year in
that period.>
Section 102

Derek Brownlee
81

In section 102, page 69, line 34, at end insert—

14
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<( ) order is to be made under section 103(2B),>
After section 102
Derek Brownlee
200

After section 102, insert—
<Orders and regulations: business impact assessments
(1)

This section applies where, before making any order or regulations under this Act, the
Scottish Ministers carried out a business impact assessment in relation to the proposed
order or, as the case may be, regulations (the “proposed legislation”).

(2)

The Scottish Ministers must lay before the Scottish Parliament a report—
(a) containing details of the assessment carried out, including the persons and bodies
consulted, and
(b) stating what changes (if any) Ministers made to the proposed legislation as a result
of the assessment.

(3)

The report must be laid as soon as reasonably practicable after the order is or, as the case
may be, regulations are made.

(4)

In this section, a “business impact assessment” is an assessment of impact of the
proposed legislation which includes, among other things, an assessment of—
(a) the impact of the proposed legislation on the competitiveness of Scottish
companies (both within and outwith the United Kingdom),
(b) the sectors and the number of businesses which are likely to be affected by the
proposed legislation,
(c) the costs or benefits to businesses of the proposed legislation.>
Section 103

Shona Robison
186

In section 103, page 70, line 3, after <Sections> insert <(Transfer of staff: further provision),
(Transfer of staff etc. to Healthcare Improvement Scotland),>
Derek Brownlee

82

In section 103, page 70, line 3, at end insert—
<(2A) Sections 10 to 25 and schedules 3 and 4 cease to have effect 5 years after the date on
which those sections and schedules (or the last of them) come into force.
(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.>
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Public Services Reform (Scotland) Bill
4th Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated;
the text of amendments to be debated on the fourth day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Mental Welfare Commission for Scotland: governance and commission visitors
201, 202
Duty of co-operation and joint inspections
203, 204, 206, 208
Joint inspections: access to confidential information
205, 207
Limitation on number of special advisers
80, 110
Publication of financial information by Scottish Ministers
111, 112
Business Impact Assessments
200

Amendments already debated
Regulation of the water industry (consumers)
With 9 – 66, 67
Order-making powers: safeguards and restrictions
With 83 – 81, 82
SCSWIS and HIS: transfer of staff
With 148 – 186

SP Bill 26-G4

1

Session 3 (2010)
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
5th Meeting, 2010 (Session 3)
Tuesday 23 February 2010
Present:
Derek Brownlee
Linda Fabiani
Jeremy Purvis
David Whitton

Malcolm Chisholm
Joe FitzPatrick
Andrew Welsh (Convener)

Apologies were received from Tom McCabe (Deputy Convener).
Public Services Reform (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 4).
The following amendments were agreed to (without division): 203, 204, 205, 206, 207
and 208.
The following amendments were agreed to (by division)—
201 (For 3, Against 3, Abstentions 1; amendment agreed to on casting vote)
202 (For 3, Against 3, Abstentions 1; amendment agreed to on casting vote).
Section 92, schedule 13 and sections 93, 94, 96 and 98 were agreed to without
amendment.
Schedule 14 and sections 95 and 97 were agreed to as amended.
The Committee ended consideration of the Bill for the day, section 98 having been
agreed to.
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Scottish Parliament
Finance Committee
Tuesday 23 February 2010
[The Convener opened the meeting at 14:02]

Public Services Reform
(Scotland) Bill: Stage 2
The Convener (Andrew Welsh): Good
afternoon and welcome to the fifth meeting of the
Finance Committee in 2010, in the third session of
the Scottish Parliament. I have received apologies
from Tom McCabe. I ask members and the public
to turn off mobile phones and pagers, please—
they interfere with the recording system.
Agenda item 1 is consideration of the Public
Services Reform (Scotland) Bill at stage 2. I
welcome to the committee Shona Robison MSP,
Minister for Public Health and Sport, and her
officials. I intend to move straight to amendments,
as we did last week.
After section 91
The Convener: Amendment 201, in the name
of the minister, is grouped with amendment 202.
Shona Robison (Minister for Public Health
and Sport): Amendments 201 and 202 relate to
the Mental Welfare Commission for Scotland, in
particular its functions and governance. With your
forbearance, convener, before I turn to
amendment 201, it might be helpful if I set out the
background to the inclusion in the bill of the new
topic introduced by these amendments.
The Convener: Please do.
Shona Robison: Following the Crerar
recommendations,
the
Mental
Welfare
Commission for Scotland was included in the
Government’s November 2008 announcement on
proposals for the reform of scrutiny. However, last
February, following representations from mental
health stakeholders, I committed the Government
to taking a step back from moving the
commission’s functions into the new health body
or the new social care body through the bill when it
was introduced. That was to allow time for a
review and consultation around the future
structure and functions of the commission and its
place in the scrutiny and improvement process.
Discussion then followed with the commission,
representatives of other mental health and
learning disability stakeholders and the Law
Society of Scotland. That led to a public
consultation in August. More than 50 responses
were received from a range of statutory bodies,

1920

service users, professional bodies, academics and
individuals. There was overwhelming support for
the proposition that the commission should remain
a separate, independent body with a primary focus
on the protection of rights for those with mental
disorder. That protective function was regarded as
being different from the improvement and scrutiny
roles that are proposed for the new health and
social care bodies.
Amendments 201 and 202 seek to achieve
ministers’ intentions in response to that
consultation. We consulted the commission
informally in preparing the amendments, and it is
satisfied with the direction of travel that they
indicate.
Amendments 201 and 202 can be seen to have
three broad aims: to give the commission a
specific focus as a body whose role and functions
are about protection of the welfare of the
individual; to ensure joined-up working with the
other scrutiny bodies; and to update the
commission’s structure by splitting the existing
dual governance and visiting role of the board of
commissioners.
Amendment 201 provides for a range of
amendments to part 2 of the Mental Health (Care
and Treatment) (Scotland) Act 2003, which deals
with the commission’s functions. I am clear that, in
line with the undertaking that I gave last year, no
reduction in patient safeguards will arise from
those amendments. The commission’s protective
functions will be kept intact and will be adjusted
only to reflect better how the organisation works in
practice, and to reflect the new role of the
commission visitors.
The main purpose of the amendments to part 2
of the 2003 act is to give the desired clarity on the
commission’s focus as a protective body. A new
provision in section 4 of the 2003 act will make it
clear that in discharging its functions, the
commission has an overarching protective duty—
the commission was keen to have that restated in
the legislation.
The amendment to section 5 of the 2003 act will
make it clear that the commission’s current
general duty to promote best practice relates not
to service improvement, but to the application of
the principles of the act on the ground—in other
words, to the promotion of legal and ethical care. It
makes it clear that the commission will issue best
practice guidance on legal and ethical care of
patients, while it will be for healthcare
improvement Scotland or social care and social
work improvement Scotland to issue guidance on
service improvement, and to co-operate with the
commission in so doing.
The insertion in the 2003 act of a new section
9A duty on the commission to give advice, which
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reflects current commission practice, together with
the related amendment to section 10 of the act,
will have the effect of placing the commission’s
advisory role in the act.
The amendment to section 13 of the 2003 act is
designed to change the focus of the current
provision on commission visits to make it clear that
the primary purpose of such visits is to check on
the welfare of individuals, through meeting
patients and hearing any concerns that they have,
and is not about service inspection. The
commission had raised that point with us. We
have now considered it and would like to adjust
the relevant provision. Ministers’ stated aim of
ensuring joined-up working between the
commission and the other new scrutiny bodies is
given effect by the insertion in the 2003 act of the
new section 8A duty on the commission to raise
service concerns with those bodies or with other
relevant persons.
The remainder of the amendments that we seek
to make to part 2 of the 2003 act under
amendment 201, and all those that we seek to
make to schedule 1 to the 2003 act under
amendment 202, relate to updating and improving
the commission’s governance structure.
The impetus for changing the commission’s
structure by splitting the current arrangements,
whereby the board has governance as well as
visiting and inspection functions, came from the
April 2007 KPMG report on the commission, which
assessed issues such as the organisation’s
structure, corporate governance and accountability
systems. One of the main recommendations was
that the commission’s governance structure
should be updated to bring to an end the current
unwieldy
arrangements,
whereby
the
commissioners have the dual role of responsibility
for the organisation’s governance and its visiting
and inspection functions. In its response of August
2007, the commission agreed with that
recommendation and noted that the Government
would require to introduce primary legislation to
give effect to it, which is what we are now doing.
The legislative changes on governance also aim
to provide greater transparency on how the
commission delivers its visiting and inspection
functions in practice. New section 4A of the 2003
act, for which amendment 201 provides, makes it
clear that the new class of commission visitors are
to exercise the functions conferred on them by that
act on behalf of the commission. The remainder of
the amendments to part 2 of the 2003 act will have
the effect of conferring directly on the commission
visitors the commission’s visiting and inspection
functions. The commission will, of course, retain
overall control of the strategic direction and of
visiting and inspection policy, but operational
functions will be devolved to the visitors.
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The amendments to schedule 1 to the 2003 act
that amendment 202 makes provide for the
appointment by the commission of the commission
visitors, who cannot now be commission
members; instead, it is made clear that they will be
drawn from among its complement of staff,
together with others who have been brought in for
their additional skill and expertise to carry out the
commission’s visiting and inspection functions.
Criteria to which the commission must have regard
are laid down for the appointment of commission
visitors. The amendments to schedule 1 also
make new provision for a reduced board,
appointed by Scottish ministers, to provide
governance of the commission.
Finally—the convener will be glad to hear—
provision is made for transitional arrangements, so
that the appointments of existing commissioners
who currently have a dual governance and visiting
and inspection role will come to an end. The
existing chief officer will simply transfer to the
renamed post of chief executive of the
commission.
I move amendment 201.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): It is regrettable that such major
amendments have been lodged at stage 2, as that
means that they have not been subject to the
rigorous scrutiny that the Scottish Parliament
always gives to legislation at stage 1. As everyone
knows, that is the great strength of the
Parliament’s legislative process. The Government
may have thought that the amendments were not
controversial. Until I looked at them in detail, I
assumed that they were not. However, my
examination of the amendments and the large
number of e-mails that I have received in the past
few days suggest to me that the amendments are
more problematic than I and, perhaps, the
Government had anticipated.
All members of the committee have received a
detailed submission from the relevant subcommittee of the Law Society of Scotland. That is
important evidence, but I have also received emails from clinical academics, an eminent expert
on mental health law, user groups and carers who
have had experience of the Mental Welfare
Commission. We must give serious attention to
the issues that such a variety of people have
raised.
The biggest concern relates to subsection (4) of
the new section that amendment 201 would insert
in the bill, which would abolish the commission’s
function
“to monitor operation of Act and promote best practice”

and replace it with a more general duty to monitor
the principles of the 2003 act. In one e-mail, which
was signed by a group of people, it was put to me:
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“If these duties are removed from the Commission who
then will have the responsibility of monitoring the operation
of the Act as a whole? It is the responsibility of the
Commission in these areas which contribute to regard for
the Act internationally.”

Those points were made by eminent academics.
I received a practical example from a carer, who
wrote to tell me about how her son—I do not think
that he will be identifiable—was detained in
hospital, subject to special restrictions under the
2003 act. She pointed out:
“Within 48 hours, our family member had been visited in
hospital by a senior member of the MWC, they had
explained that the interpretation of the relevant sections of
the Act and Regulations by the Consultant and Hospital
Managers was flawed, the Restrictions were withdrawn,
and an apology was received.”

It seems to her and to me that that would not be
possible under the revised functions that are
proposed for the commission under the proposed
new provisions. I have serious concerns about that
issue.
Several other concerns have been raised.
Proposed new section 9A of the 2003 act, which
amendment 201 would insert, places a specific
duty on the commission to give advice, but the
suggestion that such advice should or could be
charged for is worrying and, probably,
inappropriate. If service users and carers were
concerned that they might be charged, that could
inhibit them from seeking advice.
Concerns have been expressed about the
proposed power of the Scottish Government under
amendment 202 to appoint and remove
commissioners without being required to consult
the Mental Welfare Commission. People have
made the point that, currently, the appointments
are Crown appointments. In practice, that may not
make much difference, but we should consider the
external perception of the commission. I think that
the approach that has been taken has contributed
to the sense that the body has been completely
independent and will not be influenced by the
Scottish Government, particularly ministers. That
should be considered in conjunction with other
proposed changes, such as the proposal that the
Government should be able to attend meetings of
the commission. There are concerns that the
commission’s independence is being diminished in
particular ways.
14:15
I hear what the minister says about the number
of commissioners. People will have different views
about that, but one concern is that there will be
much less of a range of expertise if there is a
relatively small number of commissioners. At the
moment, there are, for example, representatives of
users and carers on the commission, but under
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paragraphs 2(B)(2)(a) and 2(B)(2)(b) of the
schedule proposed in amendment 202, there
would be no requirement for users or carers to be
members of the commission. If we read the
provisions carefully, we find that they could be
members of the commission, but there would
certainly be no requirement for that. Furthermore,
there is no requirement for any commissioner post
to be reserved for a psychiatrist or social worker.
There are concerns about the commission’s
composition, and particularly about users and
carers possibly not having a place on the board.
As a result of the range of concerns that have
been expressed to me and other committee
members, it appears that there are serious
questions to be asked about the amendments. If
the proposals had been presented at stage 1, the
Finance Committee or the Health and Sport
Committee could have heard evidence on them,
and the Government would obviously have had
more of an opportunity to come back on points
that had been made. Recommendations could
have been made in the stage 1 report, which
would no doubt have guided us at this point.
However, that did not happen, and I have serious
concerns about our simply rubber-stamping the
amendments. My preferred option would be for the
Government not to press them, but to take on
board my concerns and concerns that others will
perhaps
express
and
lodge
amended
amendments at stage 3.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I fully share many of Malcolm
Chisholm’s sentiments, especially his regret that
the proposals were not brought forward in a way
that would have allowed a public debate on them.
We are talking about substantive changes to a
body that is extremely important for our
constituents. I have received representations from
people who have seen the amendments.
There may well be a case for reforming the
Mental Welfare Commission—there has been an
on-going debate about that—but it is incumbent on
the Government to ensure that that reform is done
openly and transparently. The two fundamentals
that should be considered are the real and
perceived independence of the commission’s
operations in terms of its relationship with
Government, and the actual operation of the
commission. As Malcolm Chisholm said, there are
aspects to do with the monitoring duty. If I
understood the minister correctly, monitoring the
quality of provision will not be up to the
commission; it will be up to other organisations,
which may not have the same level of expertise
and knowledge of the legislation that the
commission has.
The second issue on which there was no clarity
from the minister was why the commission should
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have the power to charge for advice that is
provided.
The third issue is ministerial influence. If
ministers have a representative at commission
meetings, an issue of transparency could arise.
Amendment 202 proposes that
“Members of the Scottish Executive and persons
authorised by the Scottish Ministers may attend and take
part in meetings of the Commission or any of its
committees, but are not entitled to vote at such meetings.”

However, their taking part will have a direct
influence on the proceedings of those meetings of
the commission or its committees. That is a
significant issue.
The final aspect is the proposed delegation to
the commission’s chief executive of
“the Commission’s functions relating to the discharge of
patients”

and the fact that the chief executive would
exercise those functions without necessarily
having recourse to any of the commissioners. I
have had cases in which the power that the
commission used in relation to discharge was a
significant issue. The proposal for a chief
executive who is appointed by ministers simply to
consult a commission visitor who is similarly
appointed by ministers creates concerns about the
independence of the commission.
We have debated appointments to commissions
in many other areas, and the view in other
examples has been that appointment by the
Crown on nomination by ministers is an
appropriate way in which to provide some
independence. The proposal to allow ministers to
decide that they consider a commissioner to be
unfit to discharge their functions gives ministers
too much leeway, in my view.
Derek Brownlee (South of Scotland) (Con): I
agree with some of what Malcolm Chisholm and
Jeremy Purvis said. We have all had
representations on the subject in recent days.
Regardless of how we got to this stage—I
appreciate that there has been a consultation—
what makes me most uncomfortable is that some
profound issues are involved. Those issues are
partly to do with principle but also to do with how
the legislation would be interpreted in practice.
I am sure that the minister has seen the
correspondence about the amendments from the
Law Society of Scotland. I do not necessarily
endorse all its views. For example, I have no
problem with the provision that allows ministers to
approve the location of the commission. I do not
think that that constitutes interference with the
commission’s independence. The committee has
said that it is perfectly appropriate for ministers to
retain that power in relation to commissioners and
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ombudsmen in general. However, some of what
the Law Society says, and some of what is said by
many of the correspondents from whom
committee
members
have
received
communications recently, is about how the
amendments would be interpreted in practice.
If we were in a position to see not only the
amendments but the draft guidance, we might
have a broader view of the effect that the
amendments would have in practice. The
quandary that I am in today is whether it is better
to agree to these amendments and lodge further
amendments at stage 3, or to take Malcolm
Chisholm’s proposed route, which is not to agree
to the amendments today and to allow
amendments to come back at stage 3. If the
minister is not aware of all the concerns that have
been expressed, I am sure that we will be happy
to pass on some of the correspondence to her. I
am sure that some of them can be resolved. My
concern is that, if we wait until stage 3, we will not
see amendments until late in the day and we
might not see the draft guidance.
I presume that we are all trying to reach the
same outcome, which is the creation of a
respected, independent commission that is
capable of carrying out its functions effectively. I
appreciate that there has been a consultation, but
given that genuine concerns have been expressed
by people who have experience in the field, what
process does the minister regard as appropriate
between now and stage 3? How can we engage
with stakeholders and use the consultation
process, as far as possible, to take on board the
concerns that have been raised and get more
consensus on the provisions and more clarity
about what they will mean in practice? That is
what we all want.
Shona Robison: It was clear from the point
when we took a step back from including the
Mental Welfare Commission’s functions in either of
the new bodies that any changes would be around
the governance of the commission. We had
detailed discussions with the commission about
what changes it wanted.
The amendments have not just been dreamt up
by us; they were drafted very much in consultation
with the commission. For some time, the Mental
Welfare Commission has felt—indeed, it has
begun to move in the direction that we are
suggesting—that there is an issue with the
governance
arrangements,
in
that
the
commissioners have a governance role that
involves their looking strategically at the
commission’s work, but they also deal with the
operational work on the ground, which we propose
should be done by the new commission visitors.
Given that the commission is keen to move
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forward on that, it would be unfortunate if we were
not to move forward with the proposed changes.
On the issues that have been raised, I have
seen some of the correspondence that has been
mentioned, but I think that some of it is based on a
misunderstanding of what the amendments
propose. However, before coming on to the one or
two issues that perhaps require to be looked at
further—I will deal with those last—let me briefly
respond to the specific issues that have been
raised.
Amendments 201 and 202 touch on the
protective functions of the commission under part
2 of the 2003 act only to the extent that they
introduce the new arrangements for commission
visitors. Otherwise, the main amendments are to
schedule 1 to that act, which provides
arrangements for the setting up of the
commission. Nothing within amendments 201 or
202 will in any way change the protective functions
of the commission. In fact, subsection (2) of the
new section that amendment 201 would insert in
the bill restates the commission’s protective role.
That is what the Mental Welfare Commission
wanted, and we agreed that it would be useful.
The proposed subsection provides:
“In so discharging its functions, the Commission shall act
in a manner which seeks to protect the welfare of persons
who have a mental disorder.”

I cannot see how that could be any clearer.
On the commission’s role in practice as
guardian of the principles of the 2003 act and on
the question that was asked by, I think, Jeremy
Purvis about best practice guidance, there is a
clear difference between the role of the Mental
Welfare Commission and the scrutiny role that HIS
and SCSWIS are being established to provide. At
the moment, the Scottish Commission for the
Regulation of Care already carries out—often, but
not always, in collaboration with the Mental
Welfare Commission—scrutiny of mental welfare
services. I foresee that HIS and SCSWIS will
continue to operate in that same way, but they will
now have a duty to operate in conjunction with the
Mental Welfare Commission. All of that provides
us with pretty good safeguards about how the
measures will operate in practice.
Malcolm Chisholm raised the issue of charging.
Proposed new section 9A of the 2003 act will
simply allow, but not require, the Mental Welfare
Commission to charge for any advice given. It is
not expected that individual service users will be
charged. The proposed provision leaves it to the
discretion of the commission to make a charge if it
thinks that that is appropriate. Similar provision
already exist for HIS and SCSWIS, so there is
nothing untoward with that proposal. Proposed
new section 9A simply gives the commission the
power to charge where that is appropriate.
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Jeremy Purvis and Malcolm Chisholm also
raised questions about the process surrounding
the appointment and removal of commissioners.
Quite honestly, the proposed provisions will bring
the Mental Welfare Commission into line with the
standard set of provisions for governance that
exists for every other public body. The number of
commissioners is set at a level that is
proportionate to the size of the body. The
commission will be able to appoint up to 10
commission visitors, who will do the actual work
on the ground. On the governance arrangements,
we believe that the proposed number of
commissioners is adequate.
Board members are currently appointed by the
Queen on the recommendation of Scottish
ministers. Amendment 202 will simply take that bit
out of the process. That will make no difference at
all to the independence of the body. At present,
the Scottish ministers recommend commission
members and the Queen rubber-stamps their
recommendation. In effect, the amendment will
just cut out that bit of the process.
In fact, in some ways, there will be greater
constraints on the Scottish ministers in appointing
board members with the introduction of the new
criteria to which ministers will have to have regard
under proposed new paragraph 2B of schedule 1
to the 2003 act, which refers to
“the desirability of including ... persons who have
experience of”

delivering or receiving mental health services.
Amendment 202 tightens up the appointments
process.
It is standard practice that Government officials
should be able to attend board meetings. Those
meetings should be open to scrutiny because
public money pays for the bodies concerned. Of
course, any matters that concerned individual
patients could be taken in private. I simply do not
see why the board of the Mental Welfare
Commission should be treated any differently from
the board of any other publicly funded body.
14:30
I concede that there is an issue—perhaps this
relates to what Derek Brownlee said—with the
question that the National Schizophrenia
Fellowship and, I think, the Law Society of
Scotland raised about the inclusion of users and
carers in commission appointments. The
commission will appoint commission visitors, so
there is nothing to prevent it from ensuring that
users and carers are among them.
However, on reflection, I concede that there is
an issue with user and carer representation
among the commissioners, who make up the
governance structure of the commission itself.
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There is a clear requirement for user focus, to
which we always have regard, but there is no
requirement for a user or a carer to be appointed
as a commissioner. I am happy to reflect on that
before stage 3. That was one of the key concerns
in some of the correspondence to the committee
and I would be content to consider introducing
provisions on the issue at stage 3 if members felt
that that would strengthen the governance
arrangements for the commission.
The Convener: We must now come to a
decision. The question is, that amendment 201 be
agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

Against
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Abstentions
Brownlee, Derek (South of Scotland) (Con)

The Convener: The result of the division is: For
3, Against 3, Abstentions 1. I use my casting vote
for the amendment.
Amendment 201 agreed to.
After schedule 12
Amendment 202 moved—[Shona Robison].
The Convener: The question is, that
amendment 202 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

Against
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Abstentions
Brownlee, Derek (South of Scotland) (Con)

The Convener: The result of the division is: For
3, Against 3, Abstentions 1. Again, I use my
casting vote in favour of the amendment.
Amendment 202 agreed to.
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Section 92 agreed to.
Schedule 13 agreed to.
Sections 93 and 94 agreed to.
Schedule 14—Scrutiny functions: persons
etc subject to duty of co-operation
The Convener: Amendment 203, in the name
of the minister, is grouped with amendments 204,
206 and 208.
Shona Robison: Amendment 203 adds Her
Majesty’s chief inspector of prisons for Scotland
and Her Majesty’s chief inspector of prosecution in
Scotland to schedule 14. That brings those bodies
within the scope of the duty to co-operate in
section 94, as the committee recommended in its
stage 1 report.
In its report, the committee also recommended
that Her Majesty’s chief inspector of prosecution
be added to the list of bodies in section 95 that
ministers can request to participate in a joint
inspection under the section. Amendment 204
makes that addition.
Amendments 206 and 208 insert provisions in
relation to making regulations about the conduct of
inspections to bring section 97 into line with the
Joint Inspection of Children’s Services and
Inspection of Social Work Services (Scotland) Act
2006, which the joint inspection provisions in the
bill will replace.
I move amendment 203.
Amendment 203 agreed to.
Schedule 14, as amended, agreed to.
Section 95—Joint inspections
Amendment 204 moved—[Shona Robison]—
and agreed to.
The Convener: Amendment 205, in the name
of the minister, is grouped with amendment 207.
Shona Robison:
These amendments are
technical amendments to insert provisions for
handling confidential information relating to
children and adults at risk. The provisions are
similar to provisions in the Joint Inspection of
Children’s Services and Inspection of Social Work
Services (Scotland) Act 2006, which have worked
well, and to provisions that have already been
agreed to for inspections by SCSWIS and HIS in
section 45 and section 90, in parts 4 and 5 of the
bill respectively.
I move amendment 205.
Malcolm Chisholm: I accept what the minister
has said about the amendments, but they raise the
whole issue of access to confidential information.
Amendment 205 merely provides a definition, but
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amendment 207 will place a requirement on
people carrying out a joint inspection with regard
to confidential information, which is a specific in
the bill. In general, the issue is dealt with in two
other ways in the bill: in section 95 there is a
reference to a code of practice that will be issued,
and in section 97 there is a whole list of issues
that we are told will be dealt with by regulations. In
section 97(2)(c), there is a reference to “health
records”.
There has been a great deal of concern about
the issue. Shona Robison’s colleague Ian McKee
and I raised the issue in the stage 1 debate. No
one is proposing an amendment to the bill in that
regard, but there will be a vigorous debate when
the regulations are issued. I thought it right to raise
the issue at this time, particularly because I would
like clarification on the situation with adult medical
records. As far as I understand it, the current
situation is that there is provision that pertains to
children’s records in the 2006 act, which the bill
will repeal. I assume that, as a result of the new
legislation, access to adult health records will be
on the same basis as access to children’s health
records. What puzzles me is the information about
the current situation that I received in recent
answers. I was told in a written answer two weeks
ago that
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Section 95, as amended, agreed to.
Section 96 agreed to.
Section 97—Regulations relating to joint
inspections
Amendments 206 to
Robison]—and agreed to.

208

moved—[Shona

Section 97, as amended, agreed to.
Section 98 agreed to.
The Convener: That ends day 4 of stage 2
consideration of the bill. The target for the next
day’s consideration will be the end of the bill. I
remind members that the deadline for lodging
amendments is 12 noon on Thursday 25 February.
14:41
Meeting suspended.

“The rules regarding legal authority to access medical
records without explicit consent apply equally to children
and adults”,—[Official Report, Written Answers, 11
February 2010; S3O-9461]

yet it appears that there is legislation from 2006
about children’s records and not about adults’
records. If the minister could shed light on that, it
would certainly be interesting.
However, it is more important to put down a
marker that this is a controversial issue and that
the British Medical Association in particular would
like the regulations to say that records should be
anonymised if consent is not given. It would be
useful at this stage to get an indication of the
minister’s view of that suggestion. I suppose that
an amendment could still be lodged at stage 3 if
there is not some reassurance about what the
regulations and the code of practice will contain.
Shona Robison: I will write to Malcolm
Chisholm about some of the detail of that—the
matter that he has raised is very detailed. I
reiterate that, as he indicated, all these matters will
be fully dealt with in regulations. Of course, there
will be an opportunity for the regulations to be fully
debated and scrutinised by the Parliament. I am
not sure that I can add much to that at this stage
but, in the meantime, I will write to Malcolm
Chisholm with as much information as I can
provide. I reiterate that these matters will be dealt
with in regulations.
Amendment 205 agreed to.
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Public Services Reform (Scotland) Bill
5th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Section 1
Sections 2 to 9
Sections 10 and 11
Sections 12 to 25
Section 26
Sections 27 to 33
Section 34
Sections 35 to 37
Section 38
Sections 39 to 89
Sections 90 and 91
Section 92
Sections 93 and 94
Sections 95 to 103

Schedule 1
Schedule 2
Schedule 3
Schedule 4
Schedule 5
Schedule 6
Schedule 7
Schedule 8
Schedule 9
Schedule 10
Schedules 11 and 12
Schedule 13
Schedule 14
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 98
John Swinney
209

After section 98, insert—
<Complaints handling procedures
Complaints handling procedures
In the Scottish Public Services Ombudsman Act 2002 (asp 11), after section 16 insert—
“Listed authorities: complaints handling procedures
16A

Statement of principles

(1)

The Ombudsman must publish a statement of principles (referred to in this Act
as “the statement of principles”) concerning complaints handling procedures of
listed authorities.

(2)

A listed authority must ensure—
(a) it has a complaints handling procedure in respect of action taken by the
listed authority, and
(b) any such procedure complies with the statement of principles.

(3)

A listed authority which is responsible, by virtue of any enactment, for a
complaints handling procedure—
(a) in relation to, or
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(b) operated by,
another listed authority, must ensure the procedure complies with the statement
of principles.
(4)

The first statement of principles under subsection (1) is not to be published
unless a draft of the statement has been laid before, and approved by a
resolution of, the Parliament.

(5)

Where a draft is laid in accordance with subsection (4), the Parliament may
approve the draft no later than 2 months after being laid.

(6)

In calculating any period of 2 months for the purposes of subsection (5), no
account is to be taken of any time during which the Parliament is dissolved or
is in recess for more than 4 days.

(7)

Before laying a draft statement of principles before the Parliament in
accordance with subsection (4) the Ombudsman must consult—
(a) the Scottish Ministers, and
(b) such listed authorities and other persons as the Ombudsman thinks fit.

(8)

The Ombudsman must, in preparing the draft statement of principles to be laid
before the Parliament in accordance with subsection (4), have regard to any
representations made during the consultation mentioned in subsection (7).

(9)

The statement of principles comes into force when it is published by the
Ombudsman.

(10) The Ombudsman may from time to time revise and re-publish the statement of
principles.
(11) Where the Ombudsman considers that any revision of the statement of
principles under subsection (10) is material, subsections (4) to (8) apply to that
statement of principles as they do to the first statement of principles.
(12) In this section and sections 16B to 16E, “complaints handling procedures”
means procedures of listed authorities which examine complaints or review
decisions in respect of action taken by a listed authority where the matter in
question is one in respect of which a complaint to the Ombudsman can be
made and investigated under this Act.
16B

Model complaints handling procedures

(1)

The Ombudsman may publish model complaints handling procedures for listed
authorities.

(2)

A model complaints handling procedure (referred to in this Act as a “model
CHP”) must comply with the statement of principles.

(3)

The Ombudsman may publish different model CHPs for different purposes.

(4)

Before publishing a model CHP the Ombudsman must consult such listed
authorities or groups of listed authorities as the Ombudsman thinks fit.

(5)

The Ombudsman may from time to time revise and re-publish any model CHP;
and in doing so subsection (4) applies.

(6)

Where a model CHP is revised and re-published by virtue of subsection (5),
section 16C has effect with the following modifications—

2
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(a) any specification under subsection (1) of that section in relation to the
model CHP continues in effect as a specification in relation to the
revised and re-published model CHP,
(b) any other reference to a model CHP is to the model CHP as revised and
re-published,
(c) subsection (3) of that section is omitted.
(7)

16C

The Ombudsman may withdraw any model CHP at any time; and any
specification under section 16C(1) in relation the model CHP ceases to have
effect.
Model complaints handling procedures: specification of listed authorities

(1)

The Ombudsman may specify any listed authority to which a model CHP is
relevant; and must notify the authority accordingly.

(2)

Where a model CHP is relevant to a listed authority by virtue of a specification
under subsection (1), the authority must ensure there is a complaints handling
procedure which complies with the model CHP for the purposes of the
specification.

(3)

Where subsection (2) applies the authority must submit a description of the
complaints handling procedure, having taken account of the relevant model
CHP, within 6 months of the specification mentioned in that subsection.

(4)

A listed authority may, with the consent of the Ombudsman, modify the
application of the model CHP which is relevant to it but only to the extent that
is necessary for the effective operation of the procedure by the authority.

(5)

The Ombudsman may revoke any specification under subsection (1) at any
time.

16D

Declarations of non-compliance

(1)

Where a model CHP is relevant to a listed authority by virtue of a specification
under section 16C(1) the Ombudsman may declare that the complaints
handling procedure of the authority, a description of which was submitted by
the authority under section 16C(3) or otherwise, does not comply with the
model CHP.

(2)

Where there is no specification under section 16C(1) in relation to a listed
authority the Ombudsman may declare that the complaints handling procedure
of the authority, a description of which was submitted by the authority under
section 16E or otherwise, does not comply with the statement of principles.

(3)

Where a declaration is made under subsection (1) or (2) the Ombudsman—
(a) must give reasons in writing,
(b) may specify such modifications to the complaints handling procedure as
would result in the declaration being withdrawn.

(4)
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Where a declaration is made under subsection (1) or (2) the listed authority
must submit a description of its complaints handling procedure, having taken
account of the reasons given under subsection (3)(a) and any modifications
specified in subsection (3)(b), within 2 months of the declaration.

3

(5)

16E

The Ombudsman may withdraw a declaration of non-compliance made under
subsection (1) or (2) at any time if the Ombudsman thinks fit.
Submission of description of complaints handling procedure: general

(1)

A listed authority must submit a description of its complaints handling
procedure if the Ombudsman so directs; and must do so within 3 months of
being so directed or such other period as the Ombudsman may direct.

(2)

Sections 16C(3) and 16D(4) are subject to any direction given under this
section.

(3)

Where a listed authority has submitted a description of its complaints handling
procedure to the Ombudsman under this Act or otherwise, the authority must
provide such additional information in relation to that procedure as the
Ombudsman may reasonably request; and must do so within such period as the
Ombudsman directs.

16F

Complaints handling procedures: application of other enactments
The duties in sections 16A(2) and (3) and 16C(2) do not apply to the extent
that—
(a) the listed authority lacks the necessary powers (other than by virtue of
this Act) to ensure compliance with the duties, or
(b) the duties are inconsistent with any other enactment.
Complaints handling procedures: promotion of best practice etc.

16G
(1)

Complaints handling procedures: promotion of best practice etc.
The Ombudsman must—
(a) monitor practice and identify any trends in practice as respects the way
in which listed authorities handle complaints,
(b) promote best practice in relation to such complaints handling,
(c) encourage co-operation and the sharing of best practice among listed
authorities in relation to complaints handling.

(2)

A listed authority must co-operate with the Ombudsman in the exercise of the
function in subsection (1).

(3)

The duty in subsection (2) does not apply to the extent that—
(a) the listed authority lacks the necessary powers (other than by virtue of
this Act) to ensure compliance with the duty, or
(b) the duty is inconsistent with any other enactment.”.>

David Whitton
217

After section 98, insert—

4
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<PART
PAY BARGAINING COMMITTEE: NON-DEPARTMENTAL PUBLIC BODIES AND PUBLIC CORPORATIONS
Pay bargaining committee: Non-Departmental Public Bodies and public
corporations
(1)

The Scottish Ministers must, before the expiry of the period of 12 months beginning
with the date of Royal Assent, by order establish an unincorporated body of persons to
be known as the “Non-Departmental Public Bodies and public corporations pay
bargaining committee”.

(2)

In this Part that body is referred to as “the committee”.

(3)

For the purposes of this Part, the matters within the committee’s remit are matters
relating to the—
(a) remuneration, and
(b) conditions of employment relating to the duties or working time,
of all staff employed by the Non-Departmental Public Bodies and public corporations
listed in schedule (Pay bargaining committee: Non-Departmental Public Bodies and
public corporations – listed bodies).

(4)

The committee may consider the matters within its remit when—
(a) a matter within its remit is referred to it by the Scottish Ministers, or
(b) it considers appropriate.

(5)

An order under subsection (1) may, in particular, make provision about—
(a) the constitution and procedures of the committee,
(b) the membership of the committee,
(c) the establishment by the committee of sub-committees,
(d) the delegation by the committee of functions to such sub-committees,
(e) the staffing and administrative support for the committee and sub-committees,
(f) the remuneration and allowances payable to members and staff of the committee,
and
(g) any other matters the Scottish Ministers consider to be necessary in connection
with the exercise of the functions of the committee.>

David Whitton
218

After section 98, insert—
<Constitution and membership of the committee
(1)

An order made under section (Pay bargaining committee: Non-Departmental Public
Bodies and public corporations)(1) must include provisions about—
(a) procedures for considering and making proposals on the matters within the remit
of the committee, and
(b) arrangements for approving proposals on the matters within the remit of the
committee.
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(2)

An order made under section (Pay bargaining committee: Non-Departmental Public
Bodies and public corporations)(1) must also include provisions for members of the
committee to include—
(a) representatives of the Scottish Ministers,
(b) representatives of all bodies listed in schedule (Pay bargaining committee: NonDepartmental Public Bodies and public corporations – listed bodies),
(c) representatives of those trades unions that appear to Scottish Ministers to be
representative of staff employed by all bodies listed in schedule (Pay bargaining
committee: Non-Departmental Public Bodies and public corporations – listed
bodies), and
(d) any other persons that Scottish Ministers consider appropriate.

(3)

In making provision by virtue of paragraph (2)(b), the order may include provision for
persons appointed as members of the committee to represent more than one body listed
in schedule (Pay bargaining committee: Non-Departmental Public Bodies and public
corporations – listed bodies).>

David Whitton
219

After section 98, insert—
<Orders: procedure
(1)

Any power conferred by this Part to make an order must be exercised by statutory
instrument.

(2)

The Scottish Ministers may not make an order under this Part unless a draft of the
statutory instrument containing the order has been laid before, and approved by
resolution of, the Parliament.>

David Whitton
220

After section 98, insert—
<Orders to establish the committee: procedure
(1)

Before laying a draft of an order under section (Pay bargaining committee: NonDepartmental Public Bodies and public corporations)(1) the Scottish Ministers must
consult—
(a) representatives of all bodies listed in schedule (Pay bargaining committee: NonDepartmental Public Bodies and public corporations – listed bodies),
(b) representatives of those trades unions that appear to Scottish Ministers to be
representative of staff employed by all bodies listed in that schedule, and
(c) any other persons that the Scottish Ministers consider appropriate.

(2)

In undertaking any consultation by virtue of subsection (1), the Scottish Ministers must
allow the persons and bodies listed in paragraphs (a), (b) and (c) a minimum of 60 days
to respond.

(3)

Following any consultation undertaken by virtue of subsection (1), the Scottish
Ministers must, when laying a draft of the order, lay before the Scottish Parliament an
explanatory document containing details of the consultation undertaken by virtue of
subsection (1).>

6
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David Whitton
221

After section 98, insert—
<Orders to modify list of bodies: procedure
(1)

Schedule (Pay bargaining committee: Non-Departmental Public Bodies and public
corporations – listed bodies) has effect.

(2)

The Scottish Ministers may by order modify schedule (Pay bargaining committee: NonDepartmental Public Bodies and public corporations – listed bodies) by—
(a) adding,
(b) varying, or
(b) removing,
an entry.

(3)

Before laying a draft of an order under subsection (2) the Scottish Ministers must
consult—
(a) representatives of the body referred to in the draft order,
(b) representatives of those trades unions that appear to Scottish Ministers to be
representative of staff employed by the body referred to in the draft order, and
(c) any other persons that the Scottish Ministers consider appropriate.

(4)

In undertaking any consultation by virtue of subsection (3), the Scottish Ministers must
allow the persons and bodies listed in paragraphs (a), (b) and (c) a minimum of 60 days
to respond.

(5)

Following any consultation undertaken by virtue of subsection (3), the Scottish
Ministers must, when laying a draft of the order, lay before the Scottish Parliament an
explanatory document containing details of the consultation undertaken by virtue of
subsection (3).>
After schedule 14

David Whitton
222* After schedule 14, insert—
<SCHEDULE
(introduced by section (Orders to modify list of bodies: procedure))
PAY BARGAINING COMMITTEE: NON-DEPARTMENTAL PUBLIC BODIES AND PUBLIC CORPORATIONS –
LISTED BODIES

Non-Departmental Public Bodies
Accounts Commission for Scotland
The Board of Trustees for the National Galleries of Scotland
The Board of Trustees of the National Museums of Scotland
Bòrd na Gàidhlig
Creative Scotland
Crofters Commission
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Deer Commission for Scotland
Highlands and Islands Enterprise
Learning and Teaching Scotland
any National Park Authority
Police Complaints Commissioner for Scotland
Quality Meat Scotland
Risk Management Authority
Royal Botanic Garden, Edinburgh
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Agricultural Wages Board
Scottish Children's Reporter Administration
Scottish Criminal Cases Review Commission
Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council
Scottish Legal Aid Board
Scottish Legal Complaints Commission
Scottish Natural Heritage
Scottish Police Services Authority
Scottish Qualifications Authority
Scottish Social Services Council
Scottish Sports Council
Social Care and Social Work Improvement Scotland
Skills Development Scotland Co. Ltd
The Trustees of the National Library of Scotland
VisitScotland
Water Industry Commission for Scotland
Public corporations
Caledonian Maritime Assets Ltd
David MacBrayne Ltd
Highlands & Islands Airports Ltd
Scottish Futures Trust Ltd
Scottish Water

8
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After section 98
Derek Brownlee
231

After section 98, insert—
<PART
PUBLIC AUTHORITIES: EXPENDITURE ON PUBLIC RELATIONS
Public authorities: expenditure on public relations
(1)

A public authority may not use its resources on public relations unless that use is
directly related to the exercise of its functions.

(2)

A “public authority”—
(a) includes any person whose functions comprise or include functions of a public
nature, but
(b) does not include—
(i)

the Scottish Parliament, or

(ii) a person, other than the Scottish Parliamentary Corporate Body, exercising
functions in connection with proceedings in the Parliament.
(3)

Regulations may provide for a person of a prescribed description to be treated as not
being a public authority for the purposes of this section.

(4)

The power conferred by subsection (3) to make regulations must be exercised by
statutory instrument.

(5)

The Scottish Ministers may not make regulations under subsection (3) unless a draft of
the statutory instrument containing them has been laid before and approved by
resolution of the Scottish Parliament.

(6)

In subsection (1)—
(a) the reference to resources applies only to resources provided to a public authority
for use (or which the authority is authorised to use) in relation to such of the
authority’s functions as are of a public nature,
(b) the reference to use of resources on public relations means use of resources on—
(i)

advertising,

(ii) engaging the services of external public relations consultants,
(iii) work undertaken by communications or other staff,
(iv) any other promotional activity, and
(c) the reference to functions is a reference to such of the public authority’s functions
as are of a public nature.
(7)

In this section, “use of resources” has the meaning given in section 1(3) of the Public
Finance and Accountability (Scotland) Act 2000 (asp 1).>

Fergus Ewing
210* After section 98, insert—
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<PART
CHARITIES
Information to appear on charity websites
(1)

In section 15 of the 2005 Act (references in documents), after subsection (2) insert—
“(3)

(2)

For the purposes of this section, a reference to a document issued or signed on
behalf of the charity includes a reference to a web page on a website operated
by or on behalf of the charity.”.

In section 52 of that Act (name and status of Scottish charitable incorporated
organisations), after subsection (4) insert—
“(5)

For the purposes of this section, a reference to a document—
(a) issued by or on behalf of the SCIO, or
(b) signed by or on behalf of the SCIO,
includes a reference to a web page on a website operated by or on behalf of the
SCIO.”.>

Fergus Ewing
211

After section 98, insert—
<Variation, revocation and review of directions
(1)

In section 30 of the 2005 Act (removal from Register of charity which no longer meets
charity test), after subsection (2) insert—
“(2A) The power of OSCR to give a direction under subsection (1)(a) includes the
power to—
(a) vary the direction, but only by—
(i)

extending the time period specified in the direction, or

(ii) removing steps which the charity is required to take, or
(b) revoke such a direction.”.
(2)

In section 71 of that Act (decisions), after paragraph (i) insert—
“(ia) give a direction under section 30(1)(a),”.

(3)

In section 73(2) of that Act (effect of decisions), after “(i),” insert “(ia),”.>

Fergus Ewing
212

After section 98, insert—
<Powers of Court of Session: deemed removal of persons
In section 34(5) of the 2005 Act (powers of Court of Session), after paragraph (e)
insert—
“(ea) make an order declaring that any person who was concerned in the
management or control of a charity or body is to be treated, for the purpose of
section 69(2)(c) (disqualification from being charity trustee) as having been
removed from being concerned in the management or control of the charity or
body, notwithstanding that—

10
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(i) the person is no longer concerned in the management or control of the
charity or body,
(ii) the body is no longer a charity,
(iii) the body is no longer controlled by a charity (or charities), or
(iv) the charity or body has ceased to exist,”.>
Fergus Ewing
213

After section 98, insert—
<Delegation of functions
In section 38(1) of the 2005 Act (exercise of OSCR functions by Scottish Ministers),
after “section 30)” insert “and section 70A”.>
Fergus Ewing

214

After section 98, insert—
<Reorganisation of charities
(1)

In section 39 of the 2005 Act (reorganisation of charities: applications by charity)—
(a) in subsection (1)(b)(ii), after “paragraph (c)” insert “or (d)”,
(b) after subsection (1) insert—
“(1A) But OSCR must not approve a reorganisation scheme where—
(a) the reorganisation condition satisfied is that set out in section 42(2)(d),
and
(b) the proposed provision would enable the charity to make amendments to
its constitution which would not be consistent with the spirit of the
constitution.”.

(2)

In section 40 of that Act (reorganisation of charities: applications by OSCR)—
(a) in subsection (1)(b)(ii), after “paragraph (c)” insert “or (d)”,
(b) after subsection (2) insert—
“(2A) But the Court of Session must not approve a reorganisation scheme where—
(a) the reorganisation condition satisfied is that set out in section 42(2)(d),
and
(b) the proposed provision would enable the charity to make amendments to
its constitution which would not be consistent with the spirit of the
constitution.”.

(3)

In section 42(2) of that Act (reorganisation: supplementary)—
(a) the word “and” immediately following paragraph (b) is repealed, and
(b) after paragraph (c) insert “, and
(d) that it is desirable to introduce a provision (other than a provision setting
out a new purpose) to a charity’s constitution.”.>
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Fergus Ewing
215

After section 98, insert—
<Reorganisation of restricted funds
(1)

After section 43 of the 2005 Act insert—
“CHAPTER 5A
REORGANISATION OF RESTRICTED FUNDS
43A
(1)

Reorganisation of restricted funds: applications by charity
OSCR may, on the application of a charity, approve a restricted funds
reorganisation scheme proposed by the charity if—
(a) it considers—
(i)

that any of the conditions specified in subsection (2) is satisfied in
relation to the restricted funds, and

(ii) that the proposed reorganisation will enable the resources of the
restricted funds to be applied to better effect for charitable
purposes consistently with the charity’s constitution, and
(b) it is satisfied that the charity is unable to ascertain the wishes of the
donor.
(2)

The conditions are—
(a) that some or all of the purposes of the restricted funds—
(i)

have been fulfilled as far as possible or adequately provided for by
other means,

(ii) can no longer be given effect to (whether or not in accordance with
the directions or spirit of the restricted funds’ purposes),
(iii) have ceased to be charitable purposes,
(iv) have ceased in any other way to provide a suitable and effective
method of using the funds, having regard to the spirit of the
restricted funds’ purposes,
(b) that the purposes of the restricted funds provide a use for only part of its
property.
(3)

The Scottish Ministers may by regulations make such provision as they think
fit in relation to making and determining applications under this section.

(4)

Such regulations may in particular make provision about—
(a) the form and manner in which applications must be made,
(b) the period within which OSCR must make a decision on an application,
(c) publication of proposed restricted funds reorganisation schemes,
(d) the action a charity may take in order to satisfy OSCR of the matters
described in subsection (1)(b),
and may make different provision in relation to different types of charity.

12
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43B
(1)

Reorganisations of restricted funds: applications by OSCR
Where OSCR—
(a) considers—
(i)

that any of the conditions specified in section 43A(2) is satisfied in
relation to a charity, and

(ii) that a restricted funds reorganisation scheme proposed by it or by
the charity trustees of the charity will enable the resources of the
restricted funds to be applied to better effect for charitable
purposes consistently with the charity’s constitution, and
(b) is satisfied that it is not possible to ascertain the wishes of the donor,
OSCR may, of its own accord or on the application of the charity trustees of
the charity, apply to the Court of Session for approval of the scheme.
(2)

The Court of Session may, on an application under subsection (1), approve the
proposed restricted funds reorganisation scheme if it considers that the matters
set out in paragraphs (a) and (b) of that subsection are satisfied in relation to
the restricted funds to which the application relates.

(3)

The charity trustees of a charity may enter appearance as a party in proceedings
on an application under subsection (1) in relation to the charity.

(4)

OSCR must, not less than 28 days before making an application under
subsection (1), notify the charity in question of its intention to do so.

(5)

The Scottish Ministers may by regulations make such provision as they think
fit in relation to action which may be taken to satisfy OSCR of the matter
described in subsection (1)(b).

(6)

Nothing in this section affects the power of the Court of Session to approve a
cy près scheme in relation to a charity.

43C

Approved restricted funds reorganisation schemes
A charity may, despite any condition relating to restricted funds having
contrary effect, use the restricted funds in such manner as permitted by an
approved restricted funds reorganisation scheme.

43D

Restricted funds reorganisations: supplementary
In this chapter—
“donor” means such person or body who may vary the purpose of, or
any conditions imposed in relation to, restricted funds as may be
specified by regulations made by the Scottish Ministers as they think fit,
“restricted funds” means property (including money) given to a charity
for a specific purpose and in respect of which conditions have been
imposed as to its use,
a “restricted funds reorganisation scheme” is a scheme for—
(a)
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the variation of the purpose for which restricted funds may be
used,
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(b) the variation or removal of any condition imposed on the charity in
relation to the use of restricted funds.”.
(2)

In section 71 of that Act (decisions), after paragraph (m) insert—
“(ma) refuse an application made for the purposes of section 43A,”.

(3)

In section 106 of that Act (general interpretation), after the entry for “reorganisation
scheme” insert—
“restricted funds reorganisation scheme” has the meaning given in
section 43D and references to “approved restricted funds reorganisation
schemes” are references to schemes approved under section 43A or
43B,”.>

Fergus Ewing
216

After section 98, insert—
<Appointment of charity trustees
After section 70 of the 2005 Act, insert—
“Appointment
70A
(1)

Appointment of charity trustees
Subsection (2) applies where—
(a) a charity has an insufficient number of charity trustees to be able to
appoint a charity trustee under its constitution, and
(b) the constitution does not provide a mechanism for appointing a charity
trustee in such circumstances.

(2)

OSCR may, upon the request of—
(a) the majority of the charity trustees of a charity,
(b) if there are only two charity trustees, either of them,
appoint a person as an acting charity trustee for the charity.

(3)

OSCR may appoint more than one acting charity trustee under subsection (2),
but only as many as is necessary for the charity to be able to appoint charity
trustees under its constitution.

(4)

A person appointed as an acting charity trustee under subsection (2)—
(a) is appointed for the period of 12 months (or such shorter period as OSCR
thinks fit) starting with the date of appointment, and
(b) has the same functions as a charity trustee appointed under the charity’s
constitution.

(5)

Despite subsection (4)(a), if—
(a) at the end of the period mentioned in that subsection, the charity is still
not (but for the acting charity trustee) able to appoint a charity trustee
under its constitution, and
(b) OSCR, the majority of the charity trustees (or if only two trustees, either
of them) and the acting charity trustee agree to an extension,

14
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an acting charity trustee’s period of appointment may be extended by one
period of up to three months starting with the expiry of the original period of
appointment.
(6)

Nothing in subsections (1) to (5) prevents a person appointed as an acting
charity trustee by OSCR under subsection (2) from being appointed as a
charity trustee by the charity under its constitution.

(7)

But the acting charity trustee may not vote on whether to make such an
appointment.

(8)

Where an acting charity trustee is appointed as a charity trustee under the
charity’s constitution, the person’s appointment as an acting charity trustee
comes to an end on the date of that subsequent appointment.”.>
Section 99

Fergus Ewing
223

In section 99, page 68, line 11, leave out subsection (1)
Fergus Ewing

224

In section 99, page 68, line 13, after <67(5)(c)> insert <of the 2005 Act>
Fergus Ewing

225

In section 99, page 68, line 15, after <68> insert <of that Act>
After section 99
Fergus Ewing

226* After section 99, insert—
<Interpretation of Part (Charities)
For the purposes of this Part, the “2005 Act” is the Charities and Trustee Investment
(Scotland) Act 2005 (asp 10).>
After section 100
John Swinney
66

After section 100, insert—
<Consultation by water and sewerage services providers
(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule (Transfer of Waterwatch Scotland functions: modification
of enactments) which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—
(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
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(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.
(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,
(b) after “by” insert “any such provider or”.

(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—
““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),
“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.>

John Swinney
67

After section 100, insert—
<Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—
“11A

Complaints about licensed providers

(1)

Subsections (2) and (3) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

(2)

The Scottish Public Services Ombudsman Act 2002 applies to such complaints
as its applies to complaints made under that Act about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

(4)

Subsections (5) to (8) apply where—
(a) the provider has—
(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,
16
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(ii) sent a copy of that request to the Commission, and
(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.
(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).

(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—
(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or
(b) has decided not to conduct an investigation in relation to the
complaint.”.>

Derek Brownlee
80

After section 100, insert—
<Limitation on number of special advisers
In article 3(4) of the Civil Service Order in Council 1995, for “twelve” substitute
“ten”.>
Derek Brownlee

110

After section 100, insert—
<Limitation on number of special advisers: Scottish Ministers’ budget proposals
(1)

The Scottish Ministers, when submitting budget proposals in any year, must not make
provision for expenditure for more than 10 special advisers.

(2)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.>

Derek Brownlee
111

After section 100, insert—
<Publication of financial information by Scottish Ministers
Budget proposals: level of detail
(1)

The Scottish Ministers must, when submitting budget proposals in any year, include in
them such detailed information relating to their planned use of resources for the coming
financial year—
(a) as the Scottish Parliament by resolution, or
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(b) the Finance Committee of the Parliament,
may require in relation to that financial year or generally.
(2)

In this section—
“budget proposals” means proposals made, in relation to a Bill for a Budget Act,
for the use of resources,
“use of resources” has the meaning given in section 1(3) of the Public Finance and
Accountability (Scotland) Act 2000 (asp 1).>

Derek Brownlee
112

After section 100, insert—
<Information on cost of capital projects
(1)

The Scottish Ministers must—
(a) before the expiry of the period of 12 months beginning with the date of Royal
Assent, and
(b) as soon as reasonably practicable after the end of each subsequent period of 12
months,
publish a statement containing the information mentioned in subsection (2).

(2)

That information is information setting out—
(a) the capital projects which the Scottish Ministers are undertaking,
(b) the costs incurred in relation to each such project prior to the date of the
statement,
(c) the costs expected to be incurred in relation to each such project in each year in
the period of 10 years following the publication of the statement,
(d) the capital projects which the Scottish Ministers intend to commence during that
period, and
(e) the costs expected to be incurred in relation to each such project in each year in
that period.>
Section 102

Shona Robison
227

In section 102, page 69, line 28, at end insert—
<( ) includes power to make such consequential, supplemental, incidental, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,>

Derek Brownlee
81

In section 102, page 69, line 34, at end insert—
<( ) order is to be made under section 103(2B),>

18
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After section 102
Derek Brownlee
200

After section 102, insert—
<Orders and regulations: business impact assessments
(1)

This section applies where, before making any order or regulations under this Act, the
Scottish Ministers carried out a business impact assessment in relation to the proposed
order or, as the case may be, regulations (the “proposed legislation”).

(2)

The Scottish Ministers must lay before the Scottish Parliament a report—
(a) containing details of the assessment carried out, including the persons and bodies
consulted, and
(b) stating what changes (if any) Ministers made to the proposed legislation as a result
of the assessment.

(3)

The report must be laid as soon as reasonably practicable after the order is or, as the case
may be, regulations are made.

(4)

In this section, a “business impact assessment” is an assessment of impact of the
proposed legislation which includes, among other things, an assessment of—
(a) the impact of the proposed legislation on the competitiveness of Scottish
companies (both within and outwith the United Kingdom),
(b) the sectors and the number of businesses which are likely to be affected by the
proposed legislation,
(c) the costs or benefits to businesses of the proposed legislation.>
Section 103

Shona Robison
186

In section 103, page 70, line 3, after <Sections> insert <(Transfer of staff: further provision),
(Transfer of staff etc. to Healthcare Improvement Scotland),>
Derek Brownlee

82

In section 103, page 70, line 3, at end insert—
<(2A) Sections 10 to 25 and schedules 3 and 4 cease to have effect 5 years after the date on
which those sections and schedules (or the last of them) come into force.
(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.>
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Long Title
Shona Robison
228

In the long title, page 1, line 10, after <services;> insert <to amend the Mental Health (Care and
Treatment) (Scotland) Act 2003 to make provision in relation to the Mental Welfare Commission
for Scotland;>
John Swinney

229

In the long title, page 1, line 14, after <Part;> insert <to amend the Scottish Public Services
Ombudsman Act 2002 to make provision in relation to complaints handling procedures of listed
authorities;>
Fergus Ewing

230

In the long title, page 1, line 14, leave out <to make provision in relation to indemnity insurance
for charity trustees;> and insert <to amend the Charities and Trustee Investment (Scotland) Act
2005 in relation to the regulation of charities and charity trustees;>

20
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Public Services Reform (Scotland) Bill
5th Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated;
the text of amendments to be debated on the fifth day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Complaints handling procedures
209, 229
Pay bargaining committee: Non-Departmental Public Bodies and public
corporations
217, 218, 219, 220, 221, 222
Public authorities: expenditure on public relations
231
Charities: regulatory regime and minor and consequential amendments
210, 212, 223, 224, 225, 226, 230
Charities: support of the Office of the Scottish Charity Regulator
211, 213, 214, 215, 216
Limitation on number of special advisers
80, 110
Publication of financial information by Scottish Ministers
111, 112
Miscellaneous minor amendments
227, 228
Business Impact Assessments
200
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SP Bill 26-G5

Session 3 (2010)

Amendments already debated
Regulation of the water industry (consumers)
With 9 – 66, 67
Order-making powers: safeguards and restrictions
With 83 – 81, 82
SCSWIS and HIS: transfer of staff
With 148 – 186

)
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
6th Meeting, 2010 (Session 3)
Tuesday 2 March 2010
Present:
Derek Brownlee
Linda Fabiani
Tom McCabe (Deputy Convener)
Andrew Welsh (Convener)

Malcolm Chisholm
Joe FitzPatrick
Jeremy Purvis
David Whitton

Public Services Reform (Scotland) Bill: The Committee considered the Bill at
Stage 2 (Day 5).
The following amendments were agreed to (without division): 209, 210, 211, 212,
213, 214, 215, 216, 223, 224, 225, 226, 66, 67, 227, 81, 186, 82, 228, 229 and 230.
The following amendments were disagreed to (by division)—
217 (For 3, Against 4, Abstentions 1)
110 (For 1, Against 7, Abstentions 0)
111 (For 1, Against 6, Abstentions 1).
Amendments 231, 80 and 200 were moved and, with the agreement of the
Committee, withdrawn.
The following amendments were not moved: 218, 219, 220, 221, 222 and 112.
Sections 100 and 101 were agreed to without amendment.
Sections 99, 102 and 103 and the long title were agreed to as amended.
The Committee completed Stage 2 consideration of the Bill.
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Public Services Reform
(Scotland) Bill: Stage 2
The Convener: The next item is our final
consideration of the Public Services Reform
(Scotland) Bill at stage 2. I welcome back to the
committee John Swinney, the Cabinet Secretary
for Finance and Sustainable Growth, and his
officials.
As with the proceedings on the bill during the
past few weeks, we move straight to consideration
of amendments. Our target for today is to finish
consideration of the bill at stage 2.
After section 98
The Convener: Amendment 209, in the name
of the cabinet secretary, is grouped with
amendment 229.
John Swinney: Amendment 209 is intended to
bring about a simpler, more consistent and more
effective approach to dealing with complaints
about public services. Amendment 229 makes a
consequential change to the long title. The
changes that will be made were recommended in
the Crerar review in 2007, considered in a
parliamentary debate, and considered in detail last
year by the ad hoc Review of SPCB Supported
Bodies Committee. That committee recommended
that the Government introduce the required
changes through an amendment to the Public
Services Reform (Scotland) Bill at stage 2.
The provision will place Scotland as a world
leader in its approach to the handling of public
service complaints. First, amendment 209 gives
Parliament a key role in approving a statement of
principles concerning relevant complaints-handling
procedures of bodies and persons that are listed in
schedule 2 to the Scottish Public Services
Ombudsman Act 2002. Secondly, the ombudsman
will have powers to publish model complaintshandling procedures and to specify who must
comply with them. That will allow the ombudsman
the flexibility to design procedures for specific
sectors and to target improvement where it is most
needed. The ombudsman may make a declaration
of non-compliance if a listed authority has not
complied, and will have a duty to promote best
practice, to co-ordinate training for relevant service
delivery staff and to report on outcomes and on
how lessons can be learned.
At the Finance Committee’s meeting on 26
January, David Whitton asked about prisoner
complaints; it might help if I respond briefly on that
to make the position clear. The committee is
aware that the ombudsman’s role in relation to
prisoner complaints is within the scope of the
Scottish
Parliamentary
Commissions
and
Commissioners etc Bill. It will be for the
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Parliament, through its consideration of that bill, to
decide how best to ensure that the ombudsman’s
existing powers are adjusted to fully accommodate
the prisoner complaints that were formerly dealt
with by the Scottish Prison Complaints
Commission.

expertise in the civil service pay unit was criticised.
The pay bargaining committee’s approach would
be like the approach that is taken in the local
government health service negotiations. Of
course, there would still be a role for the finance
department of the Scottish Government.

In summary, amendment 209 confers new
duties and powers on the ombudsman to ensure
that bodies and persons within his remit deal with
complaints simply, consistently, quickly and locally
and that best practice in complaint handling is
promoted and encouraged.

A one-stop negotiating table for non-civil service
NDPBs would speed up a process that is often
dogged by delay. In paragraph 59 of its report on
public sector pay, the committee quoted Unison’s
comment that the approach would be

I move amendment 209.
Amendment 209 agreed to.
The Convener: Amendment 217, in the name
of David Whitton, is grouped with amendments
218 to 222. I invite David Whitton to move
amendment 217 and to speak to all amendments
in the group.
David Whitton: Thank you, convener—I will do
that, if I can find my speaking note.
The Convener: I am sure that we can—
Linda Fabiani (Central Scotland) (SNP): Do
you want me to do it for you?
David Whitton: No, I am fine—luckily, I have
found it. I am grateful for Linda Fabiani’s offer of
help; I hope that she will show the same support
when we come to the vote in a minute or two, but I
fear that I may be barking up the wrong tree.
Amendments 217 to 222 are intended to tackle
a problem that the committee identified when it
considered the issue of public sector pay in the
summer of last year. Members will remember that
we heard evidence from Unison in March about
the problems that it has experienced in reaching
timely settlements, especially for its members who
are employed in non-departmental public bodies.
14:45
Unison pointed out that the negotiating process
was tied very much to civil service process and the
civil service pay unit, which deals not only with the
normal civil service pay deal but with more than 40
separate agreements with non-departmental
public bodies. Unison suggested the solution that
there should be one negotiating table for the civil
service and civil service-related NDPBs, and a
separate negotiating group for those NDPBs that
have little or nothing to do with the civil service. In
his evidence to the committee, Dave Watson,
senior officer of Unison, explained the advantages
of such a system, which would enable human
resources professionals from organisations such
as Scottish Water and the Scottish Environment
Protection Agency to operate on the employer
side. Members will recall that the lack of HR
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“entirely consistent with Scottish Government policies
around streamlined processes, efficient government and
the Crerar review.”

I remind members that
recommended without division

the

committee

“that the Cabinet Secretary explores ways of reducing the
number of bargaining areas and the practicability of direct
negotiations with other representative bodies involved.”

In a spirit of consensus, I offer the cabinet
secretary a solution, which would reduce
bargaining areas from the current 42 to just two,
thereby streamlining the process and saving time
and money into the bargain.
Amendment 217 would establish the nondepartmental
public
bodies
and
public
corporations pay bargaining committee and its
remit. Amendment 218 would establish the
committee’s
constitution
and
membership;
amendment 219 sets out the procedure for orders;
amendment 220 provides for the procedure on
orders to establish the committee; amendment
221 provides for procedures to modify the list of
bodies; and amendment 222 sets out the list of
NDPBs and public corporations that would be
covered by the new committee.
I move amendment 217.
Malcolm Chisholm: I declare an interest as a
member of Unison. I support the proposals that
David Whitton has put forward because of my
experience of the existing pay and negotiating
system. I am sure that I am not the only member
whose constituents have been annoyed and
frustrated by protracted negotiations that have led
to long delays before pay settlements were
agreed. Such issues were reflected in the Finance
Committee’s report on public sector pay, which
was published before I joined the committee. The
fundamental point is that the current process is
lengthy, costly and has a detrimental effect on
staff and therefore on the delivery of public
services.
The proposals would streamline the pay process
and avoid the time-consuming and expensive
charade of local negotiations on matters that are
really decided elsewhere. It is quite difficult to
understand the current process, whereby there
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appears to be local negotiation but everything has
to be referred, sometimes many times, to a central
point in the finance department. That is inefficient
and costly. The objective of the amendments in
David Whitton’s name is very much in keeping
with the Government’s wish to streamline
government and make it more efficient. The
approach would reduce costs and bureaucracy
and help to deliver better public services in
Scotland. I am keen to support the amendments.
Jeremy Purvis: I am tempted by the
amendments, which have been lodged in good
faith as a result of evidence that the committee
heard. However, I am worried that they could have
unintended consequences. We have witnessed,
through agenda for change, the difficulty of job
matching across different functions and divisions
in the health service. There is the potential for
difficulty in trying to do that across all other public
bodies.
I understand that the thrust of the amendments
is to do with simplifying the negotiation process.
That might be better done through a wider review
of the Scottish Government’s pay policy, in line
with the committee’s recommendation for a
thorough review of pay bargaining mechanisms
throughout Government and the role of the
Government’s finance department. It might be
better to take forward reforms that I think we
probably all want to see in such a context rather
than through the bill.
John Swinney: I am always reluctant to turn
down any offer of consensual assistance from Mr
Whitton but on this occasion, although I have, as I
will explain, some sympathy with the thinking
behind amendment 217, I must recommend that
the committee does not support it.
Amendment 217 seeks to build on trade union
support for an all-embracing collective bargaining
arrangement, which Unison has suggested to the
committee. Under the proposals for a pay
bargaining committee, Scottish ministers would, as
members, become directly involved in NDPB pay
negotiations; Mr Purvis talked about unintended
consequences, and I certainly think that that is
one.
Under existing arrangements, individual bodies
have the freedom to negotiate their own pay
settlements within the context of an overarching
pay policy set by ministers. That raises an
important point. Mr Chisholm referred to the
inefficiency of some arrangements, which is partly
a result of pay policy not being available to settle
pay remits by 1 April and the protracted
discussions that then arise. I assure Mr Whitton
and the committee that, in all circumstances in
which it is able to do so, the Government intends
to ensure that pay policy is available in advance of
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the start of the financial year so that proper
discussions can be undertaken.
Our position is that ministers should not have a
role in negotiations, because we are not the
employers. Pay negotiations are properly
undertaken between staff and the employers at
the body in question. I also do not agree that it
makes sense for the Government to impose its
view of what the pay bargaining landscape should
look like. Although we agree with the Finance
Committee that it makes sense to have fewer pay
bargaining units, we want to achieve that through
consensus, not by imposition.
Last September, after a meeting with Unison, I
asked NDPB employers for their views on how to
achieve fewer pay bargaining units. They indicated
that although they supported moving to fewer
units, especially by reducing the number of very
small units, they wished to retain the flexibility to
agree pay arrangements that took into account
their individual organisations’ specific needs. We
will continue to discuss those important matters
with trade unions and the bodies concerned.
I assure the committee that we will continue to
improve processes so that pay remits are agreed
quickly and efficiently, which is fair to employees
and the bodies themselves. There is really no
excuse for dragging our heels on such matters.
Against the background of consultation and of
progressive improvements in the current
arrangements, we have to take the view that
imposing pay bargaining arrangements by statute
is not the right way ahead. I am also concerned
that such an approach would, as Mr Purvis pointed
out, carry with it pressures for pay harmonisation,
with the inevitable cost implications that that would
bring at a time when public bodies would simply
be unable to afford them.
I acknowledge that David Whitton’s objective is
to simplify and streamline processes for settling
pay across NDPBs. We are making progress with
public bodies, their staff and staff representatives
towards that objective, but we have further to go.
However, we do not believe that imposing new
arrangements by statute is the correct approach.
On that basis, I invite David Whitton to withdraw
amendment 217 and not to move the other
amendments in the group.
David Whitton: I knew that it was too good to
last and that the spirit of consensus would falter.
I hear what the cabinet secretary has said.
However, a very strong case for streamlining the
process was made to the committee, and
amendment 217 seemed to be a good way of
doing that. Just for the record, I point out that the
Government’s pay unit is apparently a month late
in processing the agreement for the care
commission, and staff at Skills Development


1849

1979

2 MARCH 2010

Scotland have still to receive a pay offer for 200910, even though the settlement date was October
2009. There is clearly a problem, and I believe that
one of the ways of addressing it would be to
simplify the pay bargaining process.
I hear what Mr Purvis has said and accept that
he believes that we lodged these amendments in
good faith. He says that the issue should be
addressed in a different bill, but I still think that this
bill, which is about public service reform, gives us
an opportunity to do so. After all, reforming the
way in which pay is negotiated and dealt with is a
key element in all this.
As a result, I press amendment 217.
The Convener: The question is, that
amendment 217 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
McCabe, Tom (Hamilton South) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Brownlee, Derek (South of Scotland) (Con)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Welsh, Andrew (Angus) (SNP)

Abstentions
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
3, Against 4, Abstentions 1.
Amendment 217 disagreed to.
Amendments 218 to 221 not moved.
After schedule 14
Amendment 222 not moved.
After section 98
The Convener: Amendment 231, in the name
of Derek Brownlee, is in a group on its own.
Derek Brownlee: Amendment 231 is probably
rather tortuous to read, but its purpose is relatively
straightforward: it is to prohibit publicly funded
bodies from spending money on public relations
outwith their core remit—in effect, that is the
Government-lobbying-Government argument. It
does not seek to prevent public organisations from
spending on public relations in its entirety.
Spending on PR that is directly related to the
organisations’ functions would be untouched by
the amendment. The amendment does not seek to
prevent any public authority from participating fully
in discussions in Parliament or providing evidence
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to committees. The purpose is to draw a line
around which forms of PR are acceptable and
which are not. In what everyone accepts is an
increasingly tight financial climate, preventing
public bodies from spending money on PR that is
not core to their functions seems a sensible move.
That is what amendment 231 seeks to do.
I move amendment 231.
Jeremy Purvis: I understand the rationale
behind amendment 231, but, as with David
Whitton’s amendments in the previous group,
there could be unintended consequences. If I
understand it correctly, the limit would make it
illegal for communications staff to do what could
be termed promotional activity to promote the
policies of another public body. In my
constituency, a local authority communicated on
behalf of the health board under a shared initiative
to
transform
older
people’s
services.
Unfortunately, that would have come within the
scope of amendment 231, which would have
made it illegal. I am not sure what the penalty
would be if a public body were to breach that
rule—Mr Brownlee might be able to say. I
understand why the amendment has been lodged,
but I do not think that it is that well drafted.
John Swinney: I understand the thinking
behind amendment 231, which Mr Brownlee has
explained, but I can see a number of legal and
practical difficulties with the proposal as it stands.
First, the definition of “public authority” is wide and
not entirely clear, as it would include
“any person whose functions comprise or include functions
of a public nature”.

On the face of it, that would catch private
contractors providing services that could be
regarded as public functions, which might include
anything from private prisons to private care
homes. Without further definition, it is certainly not
self-evident exactly what constitutes
“functions of a public nature”

in this context.
The definition of
“use of resources on public relations”

is also both wide and arguably somewhat
subjective, as it includes
“work undertaken by communications or other staff”

and
“any other promotional activity”.

If we intend to prohibit a public authority from
incurring expenditure on certain types of activity,
we need to be clear and precise about exactly
what type of expenditure will be caught by that
prohibition.
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Finally, it is important that statutory public
bodies continue to have the flexibility to do things
that relate either directly or indirectly to the
exercise of their functions. If any such body acts
outwith its powers, it may be subject to judicial
review by the courts.

The Convener: We will have a short
suspension to allow Mr Ewing and his officials to
take their seats. I thank the cabinet secretary and
his officials for their presence and information.

15:00
If amendment 231 is intended to prohibit
expenditure by public bodies that relates to the
exercise of their functions but only indirectly, we
are in danger of creating a very difficult and
essentially subjective test of whether expenditure
is lawful or unlawful. The distinction between
expenditure that is directly related to a particular
purpose and that which is indirectly related is by
no means clear or straightforward.

15:03

I am therefore unable to support amendment
231 as it stands, although I fully agree with Mr
Brownlee that there is a need for greater
transparency in this area, as in others. An
alternative approach would be to create an
additional duty on ministers and public bodies to
publish information annually about expenditure on
public relations. That would fit in very well with the
duties that Derek Brownlee has already proposed,
and which the committee has agreed, to publish
annually a range of financial information. That
would mean that chief executives could be held to
account by the Parliament and the public for the
decisions that they and their organisations take,
without giving rise to difficult legal issues about
what expenditure should or should not be
prohibited. If that approach commended itself to
the committee, I would be happy to work with Mr
Brownlee and the committee with a view to lodging
a further amendment at stage 3. On that basis, I
invite Derek Brownlee to withdraw amendment
231.
Derek Brownlee: It seems to be a rule of
politics that an amendment drafted by the
Government is always clear and exceptionally well
drafted and that any amendment proposed by an
Opposition member always contains a glaring
loophole that will lead to the end of the world as
we know it. Having said that, I understand some of
the concerns that the cabinet secretary raised and
the good point that Jeremy Purvis made about
joint working, which none of us would want to be
prohibited.
There is an issue that will become clearer over
time as budgets are squeezed, but I am happy to
withdraw the amendment and consider the cabinet
secretary’s offer on greater transparency and
whether it might be more appropriate to redraft the
amendment and try again at stage 3.
Amendment 231, by agreement, withdrawn.

15:02
Meeting suspended.
On resuming—
The Convener: I welcome to the committee
Fergus Ewing, the Minister for Community Safety,
and his officials.
Amendment 210, in the name of the minister, is
grouped with amendments 212, 223 to 226 and
230.
The Minister for Community Safety (Fergus
Ewing): Thank you convener. Good afternoon to
you and fellow members.
Amendments 210 and 212 are designed to
ensure that we have a regulatory regime for
charities in which the public can have confidence.
Both are the result of recommendations by the
Office of the Scottish Charity Regulator.
Amendment 210 introduces a requirement that a
charity that has a website must display certain
information relating to its charitable status on such
pages as may be specified in regulations.
Websites are becoming a common way for the
public to find out information about bodies and it is
only right and proper that the public have as much
information as possible about those bodies. By
including websites in the list of documents on
which a charity has to declare its status, we are
ensuring that the public can be assured that they
are dealing with a bona fide, properly registered
and regulated charity.
I will now describe what amendment 212 seeks
to do. We need to ensure that the regulatory
regime that was put in place by the Charities and
Trustee Investment (Scotland) Act 2005 is robust
enough to deal with unscrupulous people who are
or have been involved in the management of
charities. The 2005 act allows the Court of
Session to remove from their position a person
who is in the management or control of a charity.
As a result, they are disqualified from being a
charity trustee in future. However, the power of the
court applies only when the person is still in the
management or control of the charity; if they have
left the charity, or the body is no longer a charity,
or it has ceased to exist, the power of the court no
longer applies. That is wrong, because it allows a
person to escape sanction on a technicality. If we
are serious about effective regulation and
protecting the charity brand in Scotland, we must
ensure that someone who has been at it in a
charity cannot escape the consequences of their
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actions. The court must have the power to deem
someone removed and, in so doing, disqualify
them from being a charity trustee in future even if
they are no longer involved in the management or
control of their charity. I therefore urge the
committee to accept the amendment.
Amendments 223, 224, 225, 226 and 230 are
consequential changes to the bill as a result of
amendments 210 and 212. Amendments 223,
224, 225 and 226 would add references to the
2005 act and define what that means; amendment
230 would amend the long title to ensure that it
captures all the charity law amendments.
I move amendment 210.
Linda Fabiani: I was involved with the
committee that put the OSCR legislation in place.
It was always recognised that it would be sensible
to see how things panned out a few years down
the line and whether any legislative changes were
necessary. It is useful that some of the anomalies
that were forecast at the time have now been
picked out.
The Convener: Minister, do you wish to
respond?
Fergus Ewing: I do not wish to butter up those
who were involved with it—more than one is
present—but the 2005 act is a solid piece of
legislation. As Linda Fabiani suggests, these
relatively minor and technical amendments are
designed to improve minor aspects of it.
Amendment 210 agreed to.
The Convener: Amendment 211, in the name
of the minister, is grouped with amendments 213
to 216.
Fergus Ewing: The amendments are all
recommendations for change that the Office of the
Scottish Charity Regulator made in its recent
annual report, following its experience discharging
its functions. They are designed to assist charities
in certain circumstances.
A key feature of our charity legislation is that it
does not automatically award charitable status to
any particular class of body, but neither does it
exclude any type of body—except political
parties—from being a charity. It is left to OSCR,
our independent regulator, to decide whether a
body meets the charity test. That applies as much
to bodies that are already charities as it does to
bodies that are applying to become charities.
OSCR will look at those that are already charities
under the rolling review to ensure that they
continue to meet the charity test. When OSCR
decides that a charity no longer meets the test, it
has two options: it can direct the charity to make
any necessary changes in order to meet the
requirements of the test, or it can remove the
charity from the register.
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If OSCR issues a direction to a charity that no
longer meets the charity test, setting out the
changes that the charity must make—as it has
done in the majority of cases—it is not able to take
account of new information, a change in
circumstances or an unforeseen event, and to
change the direction. For example, if the charity
had almost made the changes that OSCR had told
it to make but lost the paperwork involved in a fire
or flood, so that it was unable to put in place the
final piece of the puzzle and to prove to OSCR
that it had made the necessary changes, at
present OSCR would have no option but to take it
off the register. That does not seem right or fair
and does not seem to fit with OSCR’s duty to be a
proportionate regulator. Is it not better that, in such
a situation, the charity should be able to ask
OSCR to vary the terms of the direction that has
been issued—for example by giving the charity
more time to comply with it? That is part of what
amendment 211 seeks to allow.
The other part of the amendment gives a charity
the right to request a review of OSCR’s decision to
issue a direction to it. Currently, charities do not
have that right. A charity has the right to a review
of a decision to remove it from the register, but
only after it has not done or has refused to do
what the regulator told it to do to meet the charity
test. Surely it makes more sense to allow a review
to be carried out earlier, after the direction has
been given.
In short, amendment 211 does two things: first,
it allows OSCR to vary or revoke a direction that
has been issued to a charity; secondly, it gives the
charity the right to a review of the decision to issue
a direction to it.
Amendment 214 makes a change to the charity
reorganisation provisions in the 2005 act, which
allow charities that have outdated purposes to
modernise them, as long as they do not move too
far from the original purpose, and to make
changes to their founding document, where it
contains administrative provisions to which effect
can no longer be given or that are no longer
desirable. However, the provisions do not allow a
charity to add a new administrative provision. That
can have a detrimental impact on a charity that is
trying to modernise its administration, as it allows
only the removal or amendment of an existing
provision. With amendment 214, we propose to
rectify the difficulty. The amendment allows the
insertion of a new provision that will enable the
charity to be more effectively administered. To
ensure that the amendment is not used as a
means of getting around the restriction on
substantially changing the purposes of the charity,
the amendment prevents OSCR or the Court of
Session from approving the reorganisation
scheme if it would allow changes to the purposes
that are not within the spirit of the constitution.
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Amendment 215 introduces a new power for
OSCR to approve a variation or removal of a
restriction that has been placed on the use of an
asset. That means that charities that were given
funds for a particular purpose—for example a
church that was given money to provide coal for
the poor at Christmas—will be able to modernise
those funds and put them to good use in a more
modern context, subject to certain conditions and
limitations. OSCR would not be able to approve
the reorganisation if the charity had not taken
reasonable steps to contact the original funder or
donor, wherever possible. The amendment aims
to give OSCR more power to approve the variation
of the use of charitable funds, to allow them to be
used more effectively for the benefit of the public.
Amendment 216 will allow OSCR to appoint
additional charity trustees to help charities when
they are unable to operate because they have a
lack of charity trustees and no mechanism for
appointing additional trustees. However, OSCR
may appoint a charity trustee only if three
conditions are met: first, the charity has insufficient
charity trustees to appoint further charity trustees;
secondly, it has no mechanism for the
appointment of additional charity trustees in the
circumstances; and thirdly, it has asked OSCR to
act. The amendment will allow charities in that
situation to become operational again, which
would clearly be to the benefit of the public.
Amendment 213 delegates the power in
amendment 216 to the Scottish Housing Regulator
in respect of registered social landlords.
I move amendment 211.
The Convener: Mention of these ancient
charities reminds me of the time when I was
provost of Angus.
15:15
Linda Fabiani: My question is on amendment
216, under which OSCR can appoint charity
trustees. I recognise the conditions that have been
made, but will a charity retain the right to refuse a
suggested trustee if it feels that the person is
unsuitable for the role?
Fergus Ewing: Yes. My advice is that we would
expect the charity to approach OSCR with the
name of someone whom they would like to be
appointed rather than OSCR making suggestions
of individuals who may be unknown to the charity.
The provision is designed to enable OSCR to work
with a charity that has insufficient trustees to
enable the charity to appoint more trustees and
thereby continue to carry out its charitable
purposes.
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Linda Fabiani: Will that be noted in the
operating agreement that OSCR has with charities
in Scotland?
Fergus Ewing: I gather that it will be an
operational practice. Indeed, OSCR has confirmed
that to us, perhaps in anticipation of members’
interest in the matter. That practice will govern
OSCR’s operational actions in this area. Plainly,
no one would wish to impose unwanted or
unwelcome trustees on a charity. In the kind of
situation that the provision is envisaged to assist, I
am sure that a trustee would be anxious to find a
colleague who shared his or her interest in the
charitable purposes. They would work together to
see that the charitable acts and purposes can be
continued.
The Convener: Do you wish to wind up,
minister?
Fergus Ewing: No.
Amendment 211 agreed to.
Amendments 212 to 216
Ewing]—and agreed to.

moved—[Fergus

Section 99—Charity trustees’ indemnity
insurance
Amendments 223 to 225
Ewing]—and agreed to.

moved—[Fergus

Section 99, as amended, agreed to.
After section 99
Amendment 226 moved—[Fergus Ewing]—and
agreed to.
Section 100 agreed to.
The Convener: There will be a short
suspension to allow a changeover of officials.
15:17
Meeting suspended.
15:19
On resuming—
The Convener: I welcome back to the
committee John Swinney MSP, Cabinet Secretary
for Finance and Sustainable Growth, and his
officials, for the conclusion of stage 2 proceedings.
After section 100
Amendments 66 and
Swinney]—and agreed to.

67

moved—[John

The Convener: Amendment 80, in the name of
Derek Brownlee, is grouped with amendment 110.
Derek Brownlee: I have no wish to get on the
wrong side of a group of very important people,
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and I recognise that special advisers have a role.
Indeed, some of them have gone on to very
distinguished careers—and some of them have
gone into elected politics. Nonetheless, there is a
serious issue in relation to expenditure on special
advisers, and I am sure that all parties agree that
there is a balance to be struck between how much
can be spent on special advisers and the role of
the civil service more generally.
I will pre-empt the minister, who will tell me that
amendment 80 has a gaping flaw in it, which is
that the Civil Service Order in Council 1995 is in
the process of being amended. Having seen that, I
lodged amendment 110, which would insert into
the bill a prohibition on budget proposals that
would fund more than 10 special advisers. That
would achieve the same means by a different end,
and I am sure that all members will accept that as
a reasonable way to deal with the issue.
I move amendment 80.
David Whitton: I am not sure whether to
declare a decade-old interest as a special adviser
to the first First Minister. It was certainly a job that
I was privileged to hold at the time.
It is interesting that we are debating this point,
as it has been pre-empted by the Conservative
party press office—presumably there are no
special advisers there—which has already issued
a press release headed “Conservatives aim to
curb wages of spin”. The press release even
names me as a member of this committee and a
former special adviser, and wonders how I will be
voting. In order to disabuse Derek Brownlee, I can
say that I will not be voting in favour of his
proposal, and for a very good reason. The number
of special advisers was set at 12 for a particular
reason. They are not all press officers. That might
be how the Scottish National Party Government
uses them, but I know that most of them in the
previous Administration were policy advisers, and
only one or two were press advisers. For that
reason, I oppose the move by Mr Brownlee.
The Convener: We are certainly into, if not
deep, then devious waters.
Tom McCabe (Hamilton South) (Lab): There
is a degree of irony that Mr Brownlee should move
such an amendment and concern himself with the
number of special advisers, given that his party is
never likely to be anywhere near government—
unless, of course, he has plans to formalise his
arrangement with the party of government. On the
basis that that is not going to happen, however, I
suggest that people with experience of such
matters know that the number of special advisers
was set for good reasons, and that there is no
reason for changing it at the moment. I urge
members to reject the amendments.

John Swinney: The two amendments in the
group seek to reduce the ceiling on the number of
special advisers who may be appointed by the
First Minister at any one time from 12 to 10.
Although I am entirely sympathetic to the thinking
behind the amendments, bearing in mind that the
present Administration has reduced the number of
special advisers to 10, I do not think that there is a
requirement for the measure to be put in place.
We have no intention of appointing any more than
10 special advisers at any one time, and I am
happy to give the undertaking that we will not do
so during this session.
I point out that the Parliament approved a
legislative consent motion—Derek Brownlee
referred to it—in respect of the UK Constitutional
Reform and Governance Bill on 28 January.
Among other things, that bill, if passed, will
remove the current ceiling of 12 on the number of
special advisers who may be appointed by the
First Minister.
Furthermore, it would be inappropriate for the
Parliament to seek to bind the hands of any future
Government, which would have to defend any
decision to appoint additional special advisers and
to incur expenditure in doing so. For those various
reasons, I do not think that the issue is one on
which it would be right for us to seek to legislate.
Amendment 80 also seems to raise issues of
legislative competence.
For my part, I am happy to give an undertaking
that the present Government will appoint no more
than 10 special advisers at any one time for the
duration of this session. I invite Mr Brownlee to
withdraw amendment 80—also given the issue of
legislative competence—and not to move
amendment 110.
Derek Brownlee: It is interesting to see that I
have managed to bring some unity to the
committee, even if not quite in the way that I had
intended. It is flattering to my good friends in the
Conservative press unit to see how closely Labour
members follow their actions but, unless
something dramatic has happened since I came
into the room at 2 o’clock, we are not in
government and none of them is a special adviser.
I accept the cabinet secretary’s comments in
relation to the current Government, although I note
the caveat that they apply only to this session.
Often we seek in legislation to bind future
Governments; that is not an alien concept. On
amendment 80, I accept the point that was made
about legislative competence and the legislative
consent motion in respect of the Constitutional
Reform and Governance Bill, so I seek the
committee’s leave to withdraw the amendment.
However, I intend to move amendment 110.
Amendment 80, by agreement, withdrawn.
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Amendment 110 moved—[Derek Brownlee].
The Convener: The question is, that
amendment 110 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Brownlee, Derek (South of Scotland) (Con)

Against
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Welsh, Andrew (Angus) (SNP)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 110 disagreed to.
The Convener: Amendment 111, in the name
of Derek Brownlee, is grouped with amendment
112.
Derek Brownlee: These amendments are
grouped together but are quite different in nature.
Amendment 111 would, in practical terms, place
the agreement between the Finance Committee
and the Scottish Government on a statutory
footing, allowing either the committee or the full
Parliament to require specific information on
budget proposals, either in relation to the financial
unit in question or more generally. That would help
to maintain the balance of power between
Parliament and Government.
Amendment 112 is rather more detailed and
reflects a section of the Finance Committee’s
report on the 2010-11 budget in relation to capital
projects. The intention behind the amendment is to
place on a legislative basis the requirement to
provide information on capital projects over a
longer-term horizon than has been the case so far.
That has been a live issue in discussion of the
2010-11 budget. I understand that, inevitably, the
further out we get from the current financial year,
the more assumptions will creep into information
that is held in government. When the committee
agreed the section of its report to which I have
referred, it accepted that, to some extent, there
would be issues with the availability of information.
The purpose of amendment 112 is simply to
place the requirement on a statutory footing. It is
arguable that, in the same way, amendment 111
would allow the committee to make a request for
whatever level of detail on whatever capital
projects it wished. If the committee thinks that
amendment 112 is too prescriptive to be part of
primary legislation, it may be possible to achieve
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the same result by approving an order under
paragraph (b) of subsection (1) of the new section
that amendment 111 would insert in the bill.
I move amendment 111.
Jeremy Purvis: I understand why Derek
Brownlee has lodged these amendments and
have considerable sympathy with both of them.
However, amendment 111 does not necessarily
strengthen the agreement between the Finance
Committee and the Government, which is based
on an understanding between the two bodies,
given that the amendment would enable a majority
of members of the committee at a particular time
to vote to reduce the level of detail that we
receive. We want to guard against that. I know that
that is not at all the intention behind amendment
111, but I would like Mr Brownlee to reflect on that,
because we want to increase the level of detail
rather than reduce it. It would be possible to
reduce the detail under the amendment, but it is
harder to do that under the current agreement
between the Government and the committee,
which has evolved over time and is based on the
Parliament’s founding documents from the
consultative steering group and the financial
issues advisory group.
15:30
Amendment 112 could be presented in a
stronger way. It relates to
“capital projects
undertaking”,

which

the

Scottish

Ministers

are

but there is no definition of what that means even
though, as we know, the vast bulk of capital
projects in Scotland are carried out by bodies such
as the health boards, Transport Scotland and
other agencies that receive their funding from the
budget but are not necessarily
“projects which the Scottish Ministers are undertaking”.

For example, I do not think that amendment 112
would have allowed any information to have been
provided on how the town centre regeneration
fund—which was a capital initiative—was
delivered, what its consequences were and how
the resource was found to pay for it.
Even though the intentions are good, there are
problems with both amendments, unfortunately.
Linda Fabiani: I have some concerns about
amendment 112. Paragraph (a) of subsection (2)
of the section that it would insert concerns
“projects which the Scottish Ministers are undertaking”.

However, paragraph (d) is about the intention to
commence capital projects, so we require more
clarification about the point at which detail would
be required to be set out. I am aware of the role of
commercial confidentiality, not just in protecting
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contractors but in enabling public works to get best
value for money. I am also concerned that there is
no detail about whether we are talking entirely
about capital works costs or whether project costs
would be included.
The amendment is generally flawed in that the
information for which it asks is not clear enough to
give any real terms of reference for any minister
who was to lay out such information.
John Swinney: The present Government is
committed to working closely and constructively
with the Finance Committee and the Parliament as
part of the budget process. I fully recognise and
accept the importance of providing detailed and
timely information in support of budget proposals
to facilitate parliamentary scrutiny. There will
always be scope for improvement in the way in
which budget documents and supporting
information are presented and I am happy to
continue to work with the committee with that in
mind.
We have already agreed to engage in a budget
strategy phase with the Finance Committee at
least once each parliamentary session to help to
ensure that the Parliament has a proper evidence
base to help with its scrutiny of future budget
proposals. As part of the strategy phase that the
committee announced on 9 February, my officials
wrote to the convener on 3 February undertaking
to provide a range of information, including
information about progress against the national
outcomes, efficiency and capital budgets.
Detailed written agreements and protocols are
already in place governing the provision of budget
information, including information on the cost of
capital projects. I acknowledge that more can
always be done to enhance that information and
am happy to find other ways in which we can
develop the capital information to the committee’s
satisfaction.
We have committed to provide regular updates
to the Public Audit Committee on our major capital
projects. Our infrastructure investment plan
provides details of proposed infrastructure projects
over a 10-year horizon. As Mr Brownlee correctly
acknowledges, that information becomes less
definitive the further out in the plan it moves, but
there would undoubtedly be an opportunity for us
to provide by agreement a strengthened
information base on capital projects if the
committee sought it.
Against that background, I am not persuaded
that it is necessary or desirable to legislate for
specific statutory requirements in this respect.
However, I am more than happy to give a
commitment that we will continue to work
constructively with the committee and the
Parliament with a view to achieving continuous
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improvement in the quality, relevance and
timeliness of the information we provide,
particularly in relation to capital projects.
I hope that Derek Brownlee will be prepared to
withdraw amendment 111 and not move
amendment 112.
Derek Brownlee: I am grateful to members for
expressing their views. On amendment 112, I
appreciate what the cabinet secretary said about
information on capital projects. We have seen the
information that is provided to the Public Audit
Committee, although—if memory serves me
correctly—it is not broken down by financial year
in every instance; in some multiyear projects there
is no breakdown of spend by financial year, which
would be helpful.
A balance must always be struck over how
prescriptive primary legislation is. I entirely accept
that amendment 112 might seem too prescriptive
to some people. On the basis of what the cabinet
secretary said, I am inclined not to move
amendment 112. I am less inclined to seek leave
to withdraw amendment 111, which would provide
an important safeguard in the context of the
Parliament’s power in relation to the Government,
by putting more power behind a request from the
committee or the full Parliament.
On the point that Jeremy Purvis made, I do not
think that amendment 111 can be fairly viewed as
permitting the Parliament, by requesting less
detail, to prevent the Government from providing
the current level of detail. It is clear that
amendment 111 would place a minimum
requirement on the Government but would not
prevent the Government from going above and
beyond that, as indeed the current agreement
does not prevent the Government from going
beyond its terms. I do not share Jeremy Purvis’s
concern.
I press amendment 111.
The Convener: The question is, that
amendment 111 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Brownlee, Derek (South of Scotland) (Con)

Against
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
McCabe, Tom (Hamilton South) (Lab)
Welsh, Andrew (Angus) (SNP)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Abstentions
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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The Convener: The result of the division is: For
1, Against 6, Abstentions 1.
Amendment 111 disagreed to.
Amendment 112 not moved.
Section 101 agreed to.
Section 102—Orders and regulations: Parts
6 and 7
The Convener: Amendment 227, in the name
of Shona Robison, is grouped with amendment
228.
John Swinney: Amendment 227 is a technical
amendment, which will enable ministers to make
necessary
orders
to
ensure
effective
implementation of parts 6 and 7 of the bill.
Amendment 228 is a technical amendment to the
long title of the bill and is required to reflect the
provisions in the bill as amended last week in
relation to the Mental Welfare Commission for
Scotland.
I move amendment 227.
Amendment 227 agreed to.
Amendment 81 moved—[Derek Brownlee]—and
agreed to.
Section 102, as amended, agreed to.
After section 102
The Convener: Amendment 200, in the name
of Derek Brownlee, is in a group on its own.
Derek Brownlee: Amendment 200 is a probing
amendment.
In 2008, the regulatory review group published
its interim report, which recommended replacing
the existing regulatory impact assessments—it
considered that such assessments happened only
occasionally and were done in a box-ticking
fashion—with new business impact assessments.
The intention was that such assessments would
be mandatory for all legislation and subordinate
legislation that would have an impact on business,
and to produce more focused assessments of the
costs of legislation. Although the report was
published in April 2008, we have yet to see any
movement to business impact assessments.
In considering the bill, we have already taken
into account the views of the regulatory review
group, which has been a successful attempt to
bring together people with interests in achieving
better regulation. Its report was widely welcomed
as a sensible contribution to the debate on
regulation.
As I said, amendment 200 is a probing
amendment. The aim is to chivvy the Government
along. An amendment that I have lodged to
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another piece of legislation would do rather more
than chivvy the Government along; it would place
a statutory obligation on it to produce business
impact assessments. However, I hope that getting
to that stage will be unnecessary, given that the
regulatory review group’s recommendations were
not particularly controversial when they were
produced.
I move amendment 200.
John Swinney: The Scottish Government
already completes proportionate and justified full
regulatory
impact
assessments.
Those
assessments include assessments of the impacts
of proposed measures on the competitiveness of
Scottish business that thoroughly analyse the
sectors and the number of businesses likely to be
affected and set out the associated costs and
benefits to businesses. As a matter of course,
completed assessments are laid before the
Parliament and published on the Government’s
website. Codifying those established procedures
in a limited fashion in the bill may inhibit the wider
development and implementation of better
regulation best practice.
We intend to go further by introducing changes
to impact assessment arrangements that will
enhance in a proportionate way how we work with
businesses to develop legislative proposals. We
intend to replace the existing RIA process with a
business and regulatory impact assessment from
1 April 2010, as recommended by the regulatory
review group chaired by Professor Griggs.
I understand the thinking behind amendment
200, but cannot recommend it to the committee. I
hope that what I have said about the
implementation of the regulatory review group’s
recommendations will persuade Mr Brownlee to
seek to withdraw the amendment.
Derek Brownlee: I am grateful to the cabinet
secretary for that clarification, which is welcome.
The review group’s recommendations were
welcomed, and it will be good to see them put into
practice. On the basis of what the cabinet
secretary has said, I am content to seek to
withdraw the amendment, but I would like to reflect
on the specific details of what the Government will
produce before I consider my position on my
amendment to the other piece of legislation.
Amendment 200, by agreement, withdrawn.
Section 103—Short title and commencement
Amendment 186 moved—[John Swinney]—and
agreed to.
Amendment 82 moved—[Derek Brownlee]—and
agreed to.
Section 103, as amended, agreed to.
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Long Title

Amendments 228 to
Swinney]—and agreed to.

230

moved—[John

Long title, as amended, agreed to.
The Convener: That ends stage 2 of the Public
Services Reform (Scotland) Bill.
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Part 1—Simplification of public bodies

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Public Services Reform (Scotland) Bill
[AS AMENDED AT STAGE 2]

5

10

15

An Act of the Scottish Parliament to make provision for the purpose of simplifying public bodies,
including the transfer and delegation of certain functions, the dissolution of certain bodies and
provision in relation to the regulation of officers of court; to enable provision to be made for the
purpose of improving the exercise of public functions and for removing and reducing burdens
resulting from legislation; to establish Creative Scotland with functions in relation to the arts and
culture and industries and other activity the focus of which is the application of creative skills; to
establish Social Care and Social Work Improvement Scotland with scrutiny functions in relation
to care services and social work services; to establish Healthcare Improvement Scotland with
scrutiny and other functions in relation to services provided under the National Health Service
and independent health care services; to amend the Mental Health (Care and Treatment)
(Scotland) Act 2003 to make provision in relation to the Mental Welfare Commission for
Scotland; to make provision about the exercise of scrutiny functions by certain bodies, including
provision in respect of the involvement of users of scrutinised services, co-operation and joint
inspections; to amend Part 2 of the Public Finance and Accountability (Scotland) Act 2000 in
relation to audit authorities and audit reports and examinations under that Part; to amend the
Scottish Public Services Ombudsman Act 2002 to make provision in relation to complaints
handling procedures of listed authorities; to amend the Charities and Trustee Investment
(Scotland) Act 2005 in relation to the regulation of charities and charity trustees; and for
connected purposes.

PART 1

20

SIMPLIFICATION OF PUBLIC BODIES
Transfer of functions
1
25

30

Transfer to Scottish Natural Heritage of functions of Deer Commission for
Scotland
(1)

The functions conferred on the Deer Commission for Scotland by or under the Deer
(Scotland) Act 1996 (c. 58) or any other enactment are transferred to Scottish Natural
Heritage.

(2)

All property, rights, liabilities and obligations of the Deer Commission for Scotland are
transferred to Scottish Natural Heritage.

(3)

The Deer Commission for Scotland is dissolved.

SP Bill 26A

Session 3 (2010)
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(4)

Anything done by or in relation to the Deer Commission for Scotland has effect, in
relation to any time after this section comes into force, as if done by or in relation to
Scottish Natural Heritage.

(5)

Schedule 1 (which makes modifications of enactments in consequence of this section)
has effect.

5

2

10

Transfer to Scottish Natural Heritage of functions of Advisory Committee on sites
of special scientific interest
(1)

The committee referred to in section 21(1) of the Nature Conservation (Scotland) Act
2004 (asp 6) is dissolved.

(2)

All property, rights, liabilities and obligations of the committee referred to in subsection
(1) are transferred to Scottish Natural Heritage.

(4)

In the Nature Conservation (Scotland) Act 2004—
(a) in section 21 (Advisory Committee on sites of special scientific interest),
subsections (1) to (5) are repealed,
(b) in subsection (8) of that section, for paragraphs (a) to (c) substitute—

15

“(a) consider the matter, and
(b) take such action as it thinks fit.”,
(c) in the title to that section, for “Advisory Committee” substitute “Representations
to SNH”,
(d) in section 58(1) (interpretation), the definition “Advisory Committee” is repealed,

20

(e) in schedule 1 (notification relating to sites of special scientific interest:
procedure)—
(i)

in paragraph 9(b), for “refer the matter to the Advisory Committee”
substitute “consider the matter,”,

(ia) in paragraph 9, for “paragraphs (a) and (b)” substitute “paragraph (a)”,

25

(ib) for the title to paragraph 9, substitute “Representations to SNH on sites of
special scientific interest”,
(ic) paragraph 11 is repealed,
(ii) in paragraph 12(a), for “a matter has been referred to the Advisory
Committee” substitute “SNH is required by subsection (8) of section 21 to
consider a matter,”.

30

35

(5)

In the Freedom of Information (Scotland) Act 2002 (asp 13), in Part 7 of schedule 1
(Scottish public authorities), the paragraph relating to the Advisory Committee on Sites
of Special Scientific Interest is repealed.

(6)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), in
schedule 2 (the specified authorities), the entry relating to the Advisory Committee on
Sites of Special Scientific Interest is repealed.

2A

Transfer to certain bodies of functions of Waterwatch Scotland
(1)
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The position of the Convener of the Water Customer Consultation Panels is abolished.
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(2)

In schedule 2 to the Scottish Public Services Ombudsman Act 2002 (asp 11) (listed
authorities), after paragraph 16 insert—
“16A

5

3

Scottish Water.”.

(3)

The Water Customer Consultation Panels are dissolved.

(4)

The National Consumer Council is to exercise its functions under the Consumers, Estate
Agents and Redress Act 2007 (c. 17) in relation to services provided by Scottish Water.

(5)

But nothing in this section is to be taken as restricting in any way the exercise of
functions by the National Consumer Council.

(6)

Schedule 1A (which makes modification of enactments in consequence of this section)
has effect.

(7)

Schedule 1B (which makes provision for the transfer of staff, property, liabilities and
ongoing matters) has effect.

10

Dissolution of bodies etc.
3
15

20

Dissolution of Scottish Records Advisory Council
(1)

The Scottish Records Advisory Council is dissolved.

(2)

All property, rights, liabilities and obligations of the Scottish Records Advisory Council
are transferred to the Scottish Ministers.

(3)

Section 7 of the Public Records (Scotland) Act 1937 (c. 43) (Advisory Council) is
repealed.

(4)

Section 19(1) of the National Heritage (Scotland) Act 1985 (c. 16) (amendment of the
Public Records (Scotland) Act 1937) is repealed.

(5)

In the Freedom of Information (Scotland) Act 2002 the following provisions are
repealed—
(a) section 70(2) (amendment of the Public Records (Scotland) Act 1937),
(b) in Part 7 of schedule 1 (Scottish public authorities), the paragraph relating to the
Scottish Records Advisory Council.

25

30

(6)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Scottish Records Advisory Council is
repealed.

(7)

Section 15 of the Scottish Register of Tartans Act 2008 (asp 7) (amendment of section 7
of the Public Records (Scotland) Act 1937) is repealed.

4

Dissolution of Scottish Industrial Development Advisory Board
(1)

The Scottish Industrial Development Advisory Board is dissolved.

(2)

Section 20 of the Scottish Development Agency Act 1975 (c. 69) (Scottish Industrial
Development Advisory Board) is repealed.

(3)

In the Enterprise and New Towns (Scotland) Act 1990 (c. 35), in Schedule 4 (minor and
consequential amendments), paragraph 8 is repealed.

(4)

In the Freedom of Information (Scotland) Act 2002, in Part 7 of schedule 1 (Scottish
public authorities), the paragraph relating to the Scottish Industrial Development
Advisory Board is repealed.

35

40
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(5)

5
5

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Scottish Industrial Development
Advisory Board is repealed.
Dissolution of Building Standards Advisory Committee

(1)

The Building Standards Advisory Committee is dissolved.

(2)

In the Building (Scotland) Act 2003 (asp 8) the following provisions are repealed—
(a) in section 1(2) (building regulations)—
(i)

paragraph (a) and the word “and” immediately following it,

(ii) in paragraph (b) the word “other”,
(b) in section 3(5) (relaxation of building regulations)—

10

(i)

paragraph (a) and the word “and” immediately following it,

(ii) in paragraph (b) the word “other”,
(c) section 31 (Building Standards Advisory Committee),
(d) in section 56(1) (interpretation), the definition “Building Standards Advisory
Committee”.

15

(3)

6
20

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Building Standards Advisory
Committee is repealed.
Dissolution of Historic Environment Advisory Council for Scotland

(1)

The Historic Environment Advisory Council for Scotland is dissolved.

(2)

All property, rights, liabilities and obligations of the Historic Environment Advisory
Council for Scotland are transferred to the Scottish Ministers.

(3)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 the following
provisions are repealed—
(a) section 15 (the Historic Environment Advisory Council for Scotland),

25

(b) section 16 (the Advisory Council’s functions),
(c) in section 20 (interpretation), the definition “the Advisory Council”,
(d) in schedule 2 (the specified authorities), the entry relating to the Historic
Environment Advisory Council for Scotland,
(e) schedule 3 (the Advisory Council).

30

(4)

6A
35
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In the Freedom of Information (Scotland) Act 2002, in Part 7 of schedule 1 (Scottish
public authorities), the paragraph relating to the Historic Environment Advisory Council
for Scotland is repealed.
Dissolution of Regional Boards of Scottish Environment Protection Agency

(1)

The Regional Boards of the Scottish Environment Protection Agency are dissolved.

(2)

In the Environment Act 1995 (c. 25), in Schedule 6 (the Scottish Environment
Protection Agency), paragraph 16 is repealed.
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5

Delegation of functions etc.
7

Delegation of Ministerial functions under section 7 of Industrial Development Act
1982
In section 7 of the Industrial Development Act 1982 (c. 52) (selective financial
assistance for industry in assisted areas), after subsection (4) insert—

5

“(4A) The Scottish Ministers may, to such extent and subject to such conditions as
they think appropriate, delegate their function under subsection (1) to such
persons as they may determine.
(4B) Where the Scottish Ministers make a delegation under subsection (4A) to a
person, they may also delegate to that person their function of being satisfied
as mentioned in subsection (4).

10

(4C) Where the Scottish Ministers make a delegation under subsection (4A), the
reference in subsection (3)(a) to a company formed for the purpose of giving
financial assistance is to be construed as a reference to a company formed by
the person to whom the function is delegated under subsection (4A).

15

(4D) A delegation under subsection (4A) or (4B) does not affect the ability of the
Scottish Ministers to carry out the function delegated.
(4E) A delegation under subsection (4A) or (4B) may be varied or revoked at any
time.”.
20

8

Delegation of Ministerial functions under section 5 of Science and Technology Act
1965
After subsection (1) of section 5 of the Science and Technology Act 1965 (c. 4) (further
powers of the Scottish Ministers) insert—

25

30

35

40

“(1A) The Scottish Ministers may, to such extent and subject to such conditions as
they think appropriate, delegate their power to undertake any activity as
mentioned in paragraphs (a) to (c) of subsection (1) above to such persons as
they consider appropriate; and any expenses which such persons incur in
undertaking such activities are to be met out of the expenses the Scottish
Ministers may defray by virtue of subsection (1) above.
(1B) Where power to undertake the activity as mentioned in paragraph (c) of
subsection (1) above is delegated under subsection (1A), that paragraph applies
as if for the words “Secretary of State” there were substituted “person to whom
the power is delegated under subsection (1A) below”.
(1C) A delegation under subsection (1A) does not affect the ability of the Scottish
Ministers to exercise the power delegated.
(1D) A person to whom a function is delegated under subsection (1A) may, subject
to any conditions as mentioned in that subsection, exercise the function in the
same way and to the same extent as the Scottish Ministers notwithstanding any
restrictions or limitations on the exercise of the person’s functions which
would, apart from this subsection, prevent them from exercising the function in
that way or to that extent.”.
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Delegation of certain functions of Forestry Commissioners under Forestry Act
1967
In the Forestry Act 1967 (c. 10), after section 7A insert—
“7B

5

Delegation of functions of Commissioners: Scotland
(1)

The Commissioners may, to such extent and subject to such conditions as they
think appropriate, delegate their functions under section 3(1) and (3) of this Act
to such community bodies as they consider appropriate.

(2)

A delegation under subsection (1) may only be made in relation to land in
Scotland—
(a) placed at the disposal of the Commissioners by the Scottish Ministers
under this Act, and

10

(b) which is let to the community body to which the delegation is made.

15

(3)

A delegation under subsection (1) does not affect the ability of the
Commissioners to carry out the function delegated.

(4)

A delegation under subsection (1) does not affect the ability of the Scottish
Ministers to—
(a) determine which land in Scotland is placed at the disposal of the Forestry
Commissioners,
(b) give directions under section 1 to the Commissioners in relation to the
land in question.

20

(5)

A delegation under subsection (1) may be varied or revoked at any time.

(6)

In this section, “community body” has the meaning given in section 7C.

7C

Delegation of functions under section 7B: community bodies
(1)

25

A community body is, subject to subsection (3), a company limited by
guarantee the articles of association of which include the following—
(a) a definition of the community to which the company relates,
(b) provision that the company must have not fewer than 20 members,
(c) provision that the majority of the members of the company is to consist
of members of the community,
(d) provision by which the members of the company who consist of
members of the community have control of the company,

30

(e) provision ensuring proper arrangements for the financial management of
the company and the auditing of its accounts.
(2)

The Commissioners may, if they think it in the public interest to do so,
disapply such requirements specified in paragraphs (b) to (d) in subsection (1)
in relation to any body they may specify.

(3)

A body is not a community body unless the Commissioners have given it
written confirmation that they are satisfied that the main purpose of the body is
consistent with furthering the achievement of sustainable development.

(4)

Unless the Scottish Ministers otherwise direct, a community—

35

40
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7

(a) must be defined for the purposes of subsection (1)(a) by reference to a
postcode unit or postcode units; and
(b) must comprise the persons from time to time—
(i)

resident in that postcode unit or in one of those postcode units; and

(ii) entitled to vote, at a local government election, in a polling district
which includes that postcode unit or those postcode units (or part
of it or them).

5

(5)

In subsection (4) above, “postcode unit” means an area in relation to which a
single postcode is used to facilitate the identification of postal service delivery
points within the area.

(6)

In subsection (1), “company limited by guarantee” has the meaning given by
section 3(3) of the Companies Act 2006 (c. 46).”.

10

8B

Forestry Commissioners: joint ventures etc.
(1)

In the Forestry Act 1967, in section 7A (incidental powers of Commissioners), after the
word “to” insert “land in Scotland or”.

(2)

In the Countryside (Scotland) Act 1967 (c. 86), in section 58 (powers of the Forestry
Commissioners), after subsection (2) insert—

15

“(2A) For the purposes of the exercise of their functions under subsection (2), the
Commissioners may—
(a) form, or participate in the forming of, a body corporate,

20

(b) invest in a body corporate,
(c) provide loans,
(d) establish a charitable trust,
(e) act, or appoint a person to act, as an officer of a body corporate or as a
trustee of a charitable trust.”.

25

Regulation of officers of court
9

Regulation of officers of court
Schedule 2, which—

30

(a) makes modifications of Part 5 of the Debtors (Scotland) Act 1987 (c. 18) relating
to the regulation of officers of court,
(b) makes modifications of Part 3 of the Bankruptcy and Diligence etc. (Scotland) Act
2007 (asp 3) relating to such regulation, and
(c) makes further minor and consequential modifications of that Act and the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17),

35

has effect.
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PART 2
ORDER-MAKING POWERS
Improving the exercise of public functions

10
5

Public functions: efficiency, effectiveness and economy
(1)

The Scottish Ministers may by order make any provision which they consider would
improve the exercise of public functions, having regard to—
(a) efficiency,
(b) effectiveness, and
(c) economy.

10

(2)

In subsection (1), “public functions” are functions of the persons, bodies and officeholders listed in schedule 3, subject to any limitations specified in that schedule.

(3)

The provision that may be made under subsection (1) includes provision—
(a) modifying, conferring, abolishing, transferring, or providing for the delegation of,
any function,
(b) amending the constitution of a person, body or office-holder listed in schedule 3
other than—

15

(i)

the Scottish Ministers,

(ia) the Scottish Court Service,
(ii) a cross-border public authority,
(iii) a person listed by virtue of section 11(3)(e), or

20

(iv) a company (within the meaning of the Companies Act 2006 (c. 46)),
(c) creating—
(i)

a person, body or office-holder on which functions are conferred,

(ii) a person, body or office-holder to which functions (modified or otherwise)
are transferred or may be delegated.

25

(3A) For the purposes of subsection (3)(b)(ia), the constitution of the Scottish Court Service
is as set out in schedule 3 to the Judiciary and Courts (Scotland) Act 2008 (asp 6).
(4)

The transfer or delegation referred to in subsection (3)(a) must be a transfer or
delegation to—
(a) a person, body or office-holder listed in schedule 3,

30

(b) a person, body or office-holder created in pursuance of subsection (3)(c), or
(c) a local authority (meaning a council constituted by section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39)).
(5)
35

An order under this section containing provision creating a person, body or office-holder
in pursuance of subsection (3)(c)—
(a) must include provision adding that person, body or office-holder to schedule 3,
(aa) may include provision adding that person, body or officer-holder to schedule 3A,
(b) may specify the extent to which any functions are to be public functions for the
purposes of subsection (1).
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(6)

9

An order under this section may—
(a) modify any enactment, instrument or other document,
(b) contain such consequential, incidental, transitional, transitory or saving provision
as the Scottish Ministers consider appropriate.

(6A) An order under this section may include provision dissolving any person, body or officeholder listed in schedule 3, other than those listed in subsection (3)(b)(i) to (iv), but only
if the person, body or office-holder has, or will have by virtue of the order, no
exerciseable functions.

5

10

(7)

An order under this section may bind the Crown.

(8)

An order under this section must be made in accordance with this Part.

11

Public functions: further provision
(1)

Schedule 3, which lists persons, bodies and office-holders for the purposes of section 10,
has effect.

(2)

The Scottish Ministers may by order modify schedule 3 by—
(a) adding an entry for any person, body or office-holder falling within subsection
(3),

15

(b) removing any entry.
(3)

Those persons, bodies and office-holders are—
(a) an office-holder in the Scottish Administration,
(b) a Scottish public authority with mixed functions or no reserved functions,

20

(c) a cross-border public authority,
(d) a publicly-owned company,
(e) any other person, not being a public body or the holder of a public office, who
either—
(i)

25

appears to the Scottish Ministers to exercise functions of a public nature, or

(ii) is providing, under a contract made with a person, body or office-holder
listed in schedule 3, any service the provision of which is the function of
that person, body or office-holder.
(4)
30

A company is publicly-owned for the purposes of subsection (3)(d) if it is wholly
owned—
(a) by the Scottish Ministers, or
(b) by any other person, body or office-holder listed in schedule 3 except a person,
body or office-holder listed—
(i)

by virtue of subsection (3)(e)(i) in relation only to some of its functions, or

(ii) by virtue of subsection (3)(e)(ii).

35

(5)

For the purposes of subsection (4) a company is wholly owned—
(a) by the Scottish Ministers if it has no members except—
(i)

the Scottish Ministers or companies wholly owned by the Scottish
Ministers, or
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(ii) persons acting on behalf of the Scottish Ministers or of such companies,
(b) by any other person, body or office-holder if it has no members except—
(i)

the person, body or office-holder or companies wholly owned by the
person, body or office-holder, or

(ii) persons acting on behalf of the person, body or office-holder or of such
companies.

5

(6)

An entry added to schedule 3 by an order under subsection (2)(a) made by virtue of
subsection (3)(e) must specify the functions of a public nature or, as the case may be, the
service being provided; and only those functions or that service are public functions of
the person in question for the purposes of section 10(1).

(7)

In this section—

10

“company” includes any body corporate;
“local authority” means a council constituted by section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);
“Scottish public authority with mixed functions or no reserved functions” is to be
construed in accordance with paragraphs 1(4) and 2 of Part 3 of Schedule 5 to the
Scotland Act 1998 (c. 46); but does not include a local authority.

15

12

Preconditions
(1)

The Scottish Ministers may not make provision under section 10, other than provision
which merely restates an enactment, unless they consider that the conditions in
subsection (2), where relevant, are satisfied in relation to that provision.

(2)

Those conditions are that—

20

(a) the effect of the provision is proportionate to the policy objective,
(b) the provision does not remove any necessary protection,
25

30

(c) any public function which is to be modified will, as modified, be broadly
consistent with the general objects or purpose of the person, body or office-holder
concerned,
(d) any function which is conferred on a person, body or office-holder listed in
schedule 3 (other than a function being transferred without substantial
modification from another such person, body or office-holder) is broadly
consistent with the general objects or purpose of the person, body or office-holder
concerned,
(e) any function which is conferred on a person, body or office-holder created by
virtue of section 10 is broadly consistent with—

35

(i)

the general objects or purpose of a person, body or office-holder listed in
schedule 3 which is abolished, or whose functions are modified, by virtue
of section 10 or otherwise, or

(ii) public functions abolished or modified by virtue of that section or
otherwise.
40
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the generality of that provision) protections in relation to—
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11

(a) the independence of judicial decision-making, or decision-making of a judicial
nature, by a person occupying a judicial office,
(b) civil liberties,
(c) health and safety of persons,
(d) the environment,

5

(e) cultural heritage (including access, through display, exhibition or otherwise, to
cultural heritage).
(2B) For the purposes of subsection (2)(b), the continued independence of the judiciary as
mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 (asp 6) is a
necessary protection.

10

(2C) For the purposes of subsection (2)(b), the holding, care or preservation of property
which is cultural heritage by persons separate from the Scottish Ministers and any
statutory restrictions on the disposal of such property are necessary protections where
the property is vested in such persons as trustees for the public under statute.
15

(3)

For the purposes of subsection (2)(b), a provision is not to be treated as removing a
necessary protection if provision is made that delivers the same or similar protection in
an alternative manner.

(4)

For the purposes of the application of subsection (2)(c), (d) and (e) to functions
exercised, or to be exercised, by the Scottish Ministers, references to their general
objects or purpose are to the broad remit of the part of the Scottish Administration
through which the functions are, or are to be, exercised.

(5)

For the purposes of subsection (2)(d), a modification of a function being transferred is
not to be treated as substantial if it is necessary to enable the effective exercise of the
function by the person, body or office-holder to which it is transferred.

(6)

The Scottish Ministers may not make provision under section 10 which merely restates
an enactment unless they consider that the provision made would make the law more
accessible or more easily understood.

(7)

In subsection (2A)(a) “judicial office” means—

20

25

(a) the office of judge of any court,
(b) the office of member of any tribunal,

30

(c) any other office, or appointment, consisting of functions of a judicial nature.
Removing and reducing burdens
13

Power to remove or reduce burdens
(1)

The Scottish Ministers may by order make any provision which they consider would
remove or reduce any burden, or the overall burdens, resulting directly or indirectly for
any person from any legislation.

(2)

In this section “burden” means any of the following—

35

(a) a financial cost,
(b) an administrative inconvenience,
40

(ba) an obstacle to best regulatory practice,
(c) an obstacle to efficiency, productivity or profitability, or
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(d) a sanction, criminal or otherwise, which affects the carrying on of any lawful
activity.
(3)

5

For the purposes of subsection (1), a financial cost or administrative inconvenience may
result from the form of any legislation (for example, where the legislation is hard to
understand).

(3A) For the purposes of subsection (2)(ba), “best regulatory practice” means practice under
which (in particular) regulatory activities should be—
(a) carried out in a way that is transparent, accountable, proportionate and consistent,
(b) targeted only at such cases as require action.
(4)

10

In this section “legislation” means any of the following or a provision of any of the
following—
(a) a public general or local Act of Parliament (whenever passed) or an Act of the
Scottish Parliament (whenever passed), or
(b) any Order in Council, order, rules, regulations, scheme, warrant, byelaw or other
subordinate instrument made at any time under an Act referred to in paragraph (a).

15

(5)

The provision that may be made under subsection (1) includes provision—
(a) abolishing, conferring or transferring, or providing for the delegation of, functions
of any description,
(b) creating a body or office.

(5A) An order under this section may not amend the constitution of the Scottish Court
Service.

20

(5B) For the purposes of subsection (5A), the constitution of the Scottish Court Service is as
set out in schedule 3 to the Judiciary and Courts (Scotland) Act 2008.
(6)

An order under this section may—
(a) modify any enactment,

25

(b) contain such consequential, incidental, transitional, transitory or saving provision
as the Scottish Ministers consider appropriate.
(6A) An order under this section may include provision dissolving any body or office, other
than those listed in section 10(3)(b)(i) to (iv), but only if the body or office has, or will
have by virtue of the order, no exerciseable functions.

30

(7)

An order under this section may bind the Crown.

(8)

An order under this section must be made in accordance with this Part.

14

Preconditions
(1)

The Scottish Ministers may not make provision under section 13(1), other than
provision which merely restates an enactment, unless they consider that the conditions
in subsection (2), where relevant, are satisfied in relation to that provision.

(2)

Those conditions are that—

35

(a) the policy objective intended to be secured by the provision could not be
satisfactorily secured by non-legislative means,
40
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(c) the provision, taken as a whole, strikes a fair balance between the public interest
and the interests of any person adversely affected by it,
(d) the provision does not remove any necessary protection,
(e) the provision does not prevent any person from continuing to exercise any right or
freedom which that person might reasonably expect to continue to exercise.

5

(2A) Examples of protections for the purposes of subsection (2)(d) are (without prejudice to
the generality of that provision) protections in relation to—
(a) the independence of judicial decision-making, or decision-making of a judicial
nature, by a person occupying a judicial office,
(b) civil liberties,

10

(c) health and safety of persons,
(d) the environment,
(e) cultural heritage (including access, through display, exhibition or otherwise, to
cultural heritage).
15

20

25

(2B) For the purposes of subsection (2)(d), the continued independence of the judiciary as
mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 is a necessary
protection.
(2C) For the purposes of subsection (2)(d), the holding, care or preservation of property
which is cultural heritage by persons separate from the Scottish Ministers and any
statutory restrictions on the disposal of such property are necessary protections where
the property is vested in such persons as trustees for the public under statute.
(3)

For the purposes of subsection (2)(d) a provision is not to be treated as removing a
necessary protection if provision is also made that delivers the same or similar
protection in an alternative manner.

(4)

The Scottish Ministers may not make provision under section 13(1) which merely
restates an enactment unless they consider that the provision made would make the law
more accessible or more easily understood.

(5)

In subsection (2A)(a) “judicial office” means—
(a) the office of judge of any court,
(b) the office of member of any tribunal,

30

(c) any other office, or appointment, consisting of functions of a judicial nature.
Specific restrictions
14A

Order in relation to certain bodies: requirement for request and consent

(1)

The Scottish Ministers may not propose to make provision under section 10 or 13(1)
which relates to any of the persons, bodies or office-holders listed in schedule 3A unless
requested to do so in writing by the Scottish Parliamentary Corporate Body.

(2)

The Scottish Ministers may not lay a draft order containing such provision before the
Scottish Parliament in accordance with section 20(2)(b)(i) unless the Scottish
Parliamentary Corporate Body consents.

35
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General restrictions

15

5

10

Subordinate legislation and powers of direction, appointment and consent
(1)

An order under section 10 or 13(1) may confer or transfer a function of legislating only
on or to the Scottish Ministers, the First Minister or the Lord Advocate.

(2)

An order under section 10 or 13(1) may not make provision for the delegation of any
function of legislating.

(3)

An order under section 10 or 13(1) may not make provision to confer a function of
legislating on the Scottish Ministers, the First Minister or the Lord Advocate unless the
conditions in subsections (4) and (5) are satisfied.

(4)

The condition in this subsection is that the function is exercisable by statutory
instrument.

(5)

The condition in this subsection is that such a statutory instrument—
(a) is subject to annulment in pursuance of a resolution of the Scottish Parliament, or
(b) is not to be made unless a draft of the statutory instrument has been laid before
and approved by a resolution of the Parliament.

15

20

(6)

Subsections (1) to (3) do not apply to provision which merely restates an enactment.

(7)

An order under section 10 or 13(1) may not make provision which has the effect of
transferring to a person other than the Scottish Ministers, the First Minister or the Lord
Advocate any function to which subsection (8) applies.

(8)

This subsection applies to any function of—
(a) giving directions,
(b) appointing a person to any office or position, or
(c) consenting to any thing,
conferred by any enactment on the Scottish Ministers, the First Minister or the Lord
Advocate.

25

16

Local taxation
An order under section 10 or 13(1) may not make provision to impose, abolish or vary
any local tax to fund local authority expenditure.

17
30

Criminal penalties
(1)

An order under section 10 or 13(1) may not make provision to create a new offence that
is punishable, or increase the penalty for an existing offence so that it is punishable—
(a) on indictment, with imprisonment for a term exceeding two years, or
(b) on summary conviction, with—
(i)

35


1878

imprisonment for a term exceeding 12 months, or

(ii) a fine exceeding level 5 on the standard scale.
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(2)

In the case of an offence which is triable either on indictment or summarily and is not an
offence triable on indictment only by virtue of section 292(6) and (7) of the Criminal
Procedure (Scotland) Act 1995 (c. 46), the reference in subsection (1)(b)(ii) to a fine
exceeding level 5 on the standard scale is to be construed as a reference to the statutory
maximum.

(3)

Subsection (1) does not apply to provision which merely restates an enactment.

5

18

Forcible entry etc.
(1)

An order under section 10 or 13(1) may not make provision to—
(a) authorise any forcible entry, search or seizure, or
(b) compel the giving of evidence.

10

(2)

Subsection (1) does not prevent an order from extending any power for purposes similar
to those to which the power applied before the order was made.

(3)

Subsection (1) does not apply to provision which merely restates an enactment.

19

Prohibition on modification of this Part
An order under section 10 or 13(1) may not make provision modifying any provision of
this Part other than schedule 3.

15

Procedure
20

20

Procedure
(1)

An order under this Part must be made by statutory instrument.

(2)

The Scottish Ministers may not make an order under section 10 or 13(1) unless—
(a) they have consulted in accordance with section 21,
(b) following that consultation, they have laid before the Scottish Parliament—
(i)

a draft order, and

(ii) an explanatory document prepared in accordance with section 22, and
(c) the draft order has been approved by resolution of the Parliament.

25

(3)

Except as mentioned in subsection (7), the Scottish Ministers may not make an order
under section 11 unless—
(a) they have consulted in accordance with subsection (4),
(b) following that consultation, they have laid before the Parliament—
(i)

30

a draft order, and

(ii) an explanatory document prepared in accordance with subsection (5), and
(c) the draft order has been approved by resolution of the Parliament.

35

(4)

The Scottish Ministers must consult any person, body or office-holder in respect of
which they propose to add an entry to schedule 3.

(5)

The explanatory document must give details of—
(a) any consultation undertaken under subsection (4),
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(b) any representations received as a result of the consultation,
(c) the changes (if any) made to the proposals mentioned in subsection (4) as a result
of those representations.
(6)

Subsections (2) to (4) of section 22 apply to consultation under subsection (4) of this
section as those subsections of section 22 apply to consultation under section 21; and
references to subsection (1)(f)(ii) in section 22(2) and (3) are to be read as references to
subsection (5)(b) of this section.

(7)

Where an order under section 11 contains only a provision mentioned in subsection
(2)(b) of that section, the order is subject to annulment in pursuance of a resolution of
the Parliament.

5

10

21

Consultation
(1)

If the Scottish Ministers propose to make an order under section 10 or 13(1) they
must—
(a) consult such organisations as appear to them to be representative of interests
substantially affected by the proposals,

15

(b) where the proposals relate to the functions of one or more persons, bodies or
office-holders, consult those persons, bodies or office-holders, or persons
appearing to them to be representative of those persons, bodies or office-holders,
(c) in such cases as they consider appropriate, consult the Scottish Law Commission,
and

20

(d) consult such other persons as they consider appropriate.
(1A) For the purposes of any consultation required by subsection (1), the Scottish Ministers
must—
(a) lay before the Parliament—
(i)

25

a copy of the proposed draft order, and

(ii) a copy of the proposed explanatory document referred to in section
20(2)(b)(ii) (excepting the details required by section 22(1)(f)),
(b) send a copy of the proposed draft order and proposed explanatory document to
any person to be consulted under subsection (1), and
(c) have regard to any representations about the proposed draft order that are made to
them within 60 days of the date on which the copy of the proposed draft order is
laid before the Parliament under paragraph (a).

30

35

40
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(1B) In calculating any period of 60 days for the purposes of subsection (1A)(c), no account
is to be taken of any time during which the Parliament is dissolved or is in recess for
more than 4 days.
(2)

If, as a result of any consultation required by subsection (1), it appears to the Scottish
Ministers that it is appropriate to change the whole or any part of their proposals, they
must undertake such further consultation with respect to the changes as they consider
appropriate.

(3)

If, before the day on which this section comes into force, any consultation was
undertaken which, had it been undertaken after that day, would to any extent have
satisfied the requirements of this section, those requirements are to that extent to be
taken to have been satisfied.
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17

Explanatory document laid before the Scottish Parliament
(1)

The explanatory document referred to in section 20(2)(b)(ii) must—
(a) explain under which power (or powers) in this Part the provision contained in the
draft order is made,
(b) introduce and give reasons for the provision,

5

(c) in the case of an order under section 10—
(i)

explain why the Scottish Ministers consider that the conditions in section
12(2) (where relevant) are satisfied or the condition in section 12(6) is
satisfied,

(ii) explain how the provision made by the order would improve the exercise of
public functions, and

10

(iii) if the order relates to the functions of the Scottish Ministers, or confers
functions on or transfers or delegates functions to, the Scottish Ministers,
describe the functions and identify the part of the Scottish Administration
through which the functions are, or are to be, exercised.

15

(d) in the case of an order under section 13(1)—
(i)

explain why the Scottish Ministers consider that the conditions in section
14(2) (where relevant) are satisfied or the condition in section 14(4) is
satisfied, and

(ii) include, so far as appropriate, an assessment of the extent to which the
provision made by the order would remove or reduce any burden or
burdens (within the meaning of that section),

20

(e) identify and give reasons for—
(i)

any functions of legislating conferred by the order, and

(ii) the procedural requirements attaching to the exercise of those functions,
and

25

(f) give details of—
(i)

any consultation undertaken under section 21,

(ii) any representations received as a result of the consultation,
(iii) the changes (if any) made to the proposed draft order as a result of those
representations.

30

(2)

Where a person making representations in response to consultation under section 21 has
requested the Scottish Ministers not to disclose them, the Scottish Ministers must not
disclose them under subsection (1)(f)(ii) if or to the extent that to do so would
(disregarding any connection with proceedings in the Scottish Parliament) constitute a
breach of confidence actionable by any person.

(3)

If information in representations made by a person in response to consultation under
section 21 relates to another person, the Scottish Ministers need not disclose the
information under subsection (1)(f)(ii) if or to the extent that—

35

40

(a) it appears to the Scottish Ministers that the disclosure of that information could
adversely affect the interests of that other person, and
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(b) the Scottish Ministers have been unable to obtain the consent of that other person
to the disclosure.
(4)

5

23

Subsections (2) and (3) do not affect any disclosure that is requested by, and made to, a
committee of the Parliament charged with reporting on the draft order.
Combination with powers under European Communities Act 1972

(1)

The power to make an order under section 10 or 13(1) may be exercised together with,
and by the same instrument as, the power to make an order under section 2(2) of the
European Communities Act 1972 (c. 68).

(2)

Where the powers referred to in subsection (1) are so exercised—
(a) sections 20 to 22 apply to the order under section 2(2) of the European
Communities Act 1972 as they apply to the order under section 10 or 13(1) of this
Act, and

10

(b) paragraph 2(2) of Schedule 2 to the European Communities Act 1972 does not
apply.
General

15

24

Order-making powers: modifications of enactments
Schedule 4 (which contains minor amendments and amendments consequential on this
Part) has effect.

25

Interpretation of Part 2
In this Part—

20

“cultural heritage” includes objects, structures and other things (in whatever form)
resulting from human activity of all periods, traditions, ways of life and the
historic, scientific, artistic and literary associations of people, places and
landscapes;
“restate an enactment” means to replace it with alterations only of form or
arrangement (and for these purposes to remove an ambiguity is to make an
alteration other than one of form or arrangement);

25

“function of legislating” is a function of legislating by order, rules, regulations or
other subordinate instrument.

PART 2A

30

INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS
25A
(1)

As soon as is reasonably practicable following the end of each year, each person, body
and office-holder listed in schedule 3 must publish a statement of the expenditure they
have incurred in providing information to, or communicating with, members of the
public about the exercise of their functions during that year.

(2)

Such a statement must include details of expenditure incurred during that year in
relation to—

35
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Public functions: duty to provide information on communication costs
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(a) advertising,
(b) sponsorship,
(c) publication of relevant documents, and
(d) relevant staff costs.
5

25B

Public functions: duty to provide information on cost of travel outside the United
Kingdom

(1)

As soon as is reasonably practicable following the end of each year, each person, body
and office-holder listed in schedule 3 must publish a statement of the expenditure they
have incurred in travelling outside the United Kingdom in the exercise of their functions
during that year.

(2)

Such a statement must include details of expenditure incurred during that year in
relation to—

10

(a) travel tickets,
(b) car mileage, and
(c) accommodation expenses.

15

25C
(1)
20

Public functions: duty to provide information on cost of hospitality and
entertainment
As soon as is reasonably practicable following the end of each year, each person, body
and office-holder listed in schedule 3 must publish a statement of the expenditure they
have incurred in the exercise of their functions in providing—
(a) hospitality, and
(b) entertainment,
to any individual or organisation during that year.

(2)
25

Such a statement must include details of expenditure incurred during that year in
relation to—
(a) attendance at sporting or cultural events,
(b) provision of meals, and
(c) provision of alcoholic drinks.

25D
30

35

Public functions: duty to provide information on consultancy costs

(1)

As soon as is reasonably practicable following the end of each year, each person, body
and office-holder listed in schedule 3 must publish a statement of the expenditure they
have incurred in engaging the services of external consultants during that year.

(2)

Such a statement must include details of expenditure incurred during that year in
relation to advice on—
(a) management,
(b) accountancy, and
(c) communications.
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25E

Public functions: duty to provide information on expenditure
As soon as is reasonably practicable following the end of each quarter, each person,
body and office-holder listed in schedule 3 must produce a statement identifying any
individual item they have procured or purchased within that quarter which cost in excess
of £25,000.

5

25F

10

(1)

The Scottish Ministers may, by order, require each person, body and office-holder listed
in schedule 3 to provide information on expenditure incurred on any matter relating to
the exercise of their functions.

(2)

No order is to be made under subsection (1) unless a draft of the statutory instrument
containing the order has been laid before, and approved by resolution of, the Parliament.

25G

15

Public functions: further duties to provide information

Public functions: duty to provide information on special advisers

(1)

The Scottish Ministers must publish annually a statement of the total amount of all
payments made to special advisers.

(2)

Such a statement must include details of sums paid or credited as—
(a) remuneration (including bonuses),
(b) allowances and expenses, and
(c) pension (including pension contributions).

(3)
20

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.

PART 3
CREATIVE SCOTLAND
Creative Scotland
26
25

Establishment of Creative Scotland
(1)

There is established a body to be known as Creative Scotland or Alba Chruthachail.

(2)

Schedule 5 (which makes further provision about the status, constitution, proceedings
etc. of Creative Scotland) has effect.

27

General functions of Creative Scotland
(1)

30

Creative Scotland has the general functions of—
(a) identifying, supporting and developing quality and excellence in the arts and
culture from those engaged in artistic and other creative endeavours,
(b) promoting understanding, appreciation and enjoyment of the arts and culture,
(c) encouraging as many people as possible to access and participate in the arts and
culture,
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(d) realising, as far as reasonably practicable to do so, the value and benefits (in
particular, the national and international value and benefits) of the arts and
culture,
(e) encouraging and supporting artistic and other creative endeavours which
contribute to an understanding of Scotland’s national culture in its broad sense as
a way of life,

5

(f) promoting and supporting industries and other commercial activity the primary
focus of which is the application of creative skills.
(2)

In exercising the function mentioned in subsection (1)(c), Creative Scotland must do so
with a view to increasing the diversity of people who access and participate in the arts
and culture.

(3)

Creative Scotland may encourage and support such persons as it considers appropriate in
the exercise by those persons of any of the functions mentioned in paragraphs (a) to (f)
of subsection (1) (or functions similar to those).

(4)

In subsection (3), “persons” includes groups of persons.

10

15

28

Advisory and other functions
(1)

Creative Scotland must provide the Scottish Ministers with such advice, information and
assistance as they may reasonably require in relation to—
(a) the arts and culture,
(b) industries and other commercial activity the primary focus of which is the
application of creative skills,

20

(c) the exercise of any of Creative Scotland’s functions.
(2)

Creative Scotland may provide the Scottish Ministers with such other advice and
information as it considers appropriate in relation to the matters mentioned in subsection
(1)(a), (b) and (c).

(3)

Creative Scotland may provide such other persons as it considers appropriate with such
advice, information and assistance as it considers appropriate in relation to—

25

(a) the arts and culture,
(b) industries and other commercial activity the primary focus of which is the
application of creative skills.

30

(4)

Any advice, information or assistance under subsection (1) or (2) must be provided in
such manner as the Scottish Ministers may determine.

(4A) In this section, “assistance” does not include financial assistance.
(5)
35

40

29

In subsection (3), “persons” includes groups of persons.
Grants and loans

(1)

The Scottish Ministers may make grants to Creative Scotland.

(2)

In addition to any grants made under subsection (1), the Scottish Ministers may make
grants to Creative Scotland for particular purposes.

(3)

A grant under subsection (1) or (2) is subject to such terms and conditions (including
conditions as to repayment) as the Scottish Ministers may determine.
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(4)

Creative Scotland may make grants and loans to such persons as it considers appropriate
for the purpose of, in connection with, or where it appears conducive to, the exercise of
its functions.

(5)

A grant or loan under subsection (4) is subject to such terms and conditions (including
conditions as to repayment) as Creative Scotland may determine.

5

30

Directions and guidance
(1)

The Scottish Ministers may give Creative Scotland directions (of a general or specific
nature) as to the exercise of its functions.

(2)

But the Scottish Ministers may not give directions so far as relating to artistic or cultural
judgement in respect of the exercise of Creative Scotland’s functions under section
27(1) or (3), 28(3) or 29(4).

(3)

Creative Scotland must—

10

(a) comply with any directions given to it by the Scottish Ministers under this Part,
(b) have regard to any guidance issued by the Scottish Ministers in relation to the
exercise of its functions.

15

(4)

The Scottish Ministers may vary or revoke any direction given under this Part.
Miscellaneous and general

31

20

Dissolution of Scottish Arts Council
(1)

The Scottish Arts Council is dissolved and the charter constituting that body is revoked.

(2)

In subsection (1), the “charter” is the Royal Charter granted by Her Majesty on 8
February 1994.

32

Transfer of staff etc.
(1)

With effect from the date on which section 31 comes into force—
(a) any person employed by—
(i)

25

the Scottish Arts Council immediately before that date, or

(ii) Scottish Screen immediately before that date,
is transferred into the employment of Creative Scotland,
(b) all property (including rights) and liabilities of—
(i)

the Scottish Arts Council subsisting immediately before that date,

(ii) Scottish Screen subsisting immediately before that date,

30

are transferred to, and vest in, Creative Scotland.
(2)

The contract of employment of a person transferred by virtue of subsection (1)(a)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the person and
Creative Scotland.

35

(3)
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(a) all the rights, powers, duties and liabilities of the Scottish Arts Council or, as the
case may be, Scottish Screen, under or in connection with the person’s contract of
employment are transferred to Creative Scotland on the date of transfer, and
(b) anything done before that date by or in relation to the Scottish Arts Council or, as
the case may be, Scottish Screen, in respect of the person or the contract is to be
treated from that date as having been done by or in relation to Creative Scotland.

5

(4)

10

33

Subsections (1) to (3) do not affect any right of any person so transferred to terminate
the person’s contract of employment if the terms and conditions of employment are
changed substantially to the detriment of the person; but any such change is not to be
taken to have occurred by reason only that the identity of the person’s employer changes
by virtue of those subsections.
Creative Scotland: modifications of enactments
Schedule 6 (which contains modifications of enactments consequential on this Part) has
effect.

PART 4

15

SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
CHAPTER 1
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND
Social Care and Social Work Improvement Scotland
20

34

Social Care and Social Work Improvement Scotland
(1)

There is established a body to be known as Social Care and Social Work Improvement
Scotland (in this Part referred to as “SCSWIS”), which—
(a) is to exercise the functions conferred on it by this Act or any other enactment, and
(b) has the general duty of furthering improvement in the quality of social services.

(2)

25

SCSWIS must, in the exercise of its functions, act—
(a) in accordance with any directions given to it by the Scottish Ministers, and
(b) under the general guidance of the Scottish Ministers.

(3)

The Scottish Ministers may vary or revoke any direction given under subsection (2)(a).

(4)

Schedule 7 (which makes further provision about the status, constitution, proceedings
etc. of Social Care and Social Work Improvement Scotland) has effect.

30

35

General principles
(1)

SCSWIS must exercise its functions in accordance with the principles set out in the
following subsections.

(2)

The safety and wellbeing of all persons who use, or are eligible to use, any social service
are to be protected and enhanced.

(3)

The independence of those persons is to be promoted.

35


1887

24

Public Services Reform (Scotland) Bill
Part 4—Social care and social work: scrutiny and improvement
Chapter 1—Social Care and Social Work Improvement Scotland
(4)

Diversity in the provision of social services is to be promoted with a view to those
persons being afforded choice.

(5)

Good practice in the provision of social services is to be identified, promulgated and
promoted.
Key definitions

5

36

Social services
(1)

In this Part, “social services” means—
(a) care services, and
(b) social work services.

(2)

10

37

Any reference to a “social service” in this Part means any care service or social work
service.
Care services

(1)

In this Part, a “care service” is any of the following—
(a) a support service,
(b) a care home service,

15

(c) a school care accommodation service,
(d) a nurse agency,
(e) a child care agency,
(f) a secure accommodation service,
(g) an offender accommodation service,

20

(h) an adoption service,
(i) a fostering service,
(j) an adult placement service,
(k) child minding,
(l) day care of children,

25

(m) a housing support service.
(2)
38

Schedule 8 (which provides definitions for the purposes of subsection (1)) has effect.
Social work services
In this Part—

30

“social work services” means—
(a)

35


1888

services which are provided by a local authority in the exercise of any of its
social work services functions, or

(b) services which are provided by another person pursuant to arrangements
made by a local authority in the exercise of its social work services
functions,
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25

“social work services functions” means functions under the enactments specified
in schedule 9.
39

Power to modify key definitions
The Scottish Ministers, after consulting such persons (or groups of persons) as they
consider appropriate, may by order—

5

(a) modify—
(i)

section 37(1),

(ii) schedule 8,
(b) modify—
(i)

10

the definition of social work services in section 38,

(ii) the definition of social work services functions by adding an entry to or
removing any entry from schedule 9.
Miscellaneous
40
15

Standards and outcomes
(1)

The Scottish Ministers must prepare and publish standards and outcomes applicable
to—
(a) care services,
(b) social work services.

(2)

The Scottish Ministers must keep any standards and outcomes so published under
review and may under subsection (1) publish amended standards and outcomes
whenever they consider it appropriate to do so.

(3)

Before publishing under subsection (1) any—

20

(a) standards and outcomes,
(b) amended standards and outcomes which in the opinion of the Scottish Ministers
are substantially different from the standards and outcomes (or amended standards
and outcomes) last so published,

25

the Scottish Ministers must consult such persons, or groups of persons, as they consider
appropriate.
(4)
30

In relation to a care service other than one mentioned in subsection (5), any applicable
standards and outcomes published under subsection (1) and the Scottish Social Services
Council’s codes of practice (that is to say, the codes of practice published by the Council
under section 53 of Regulation of Care (Scotland) Act 2001 (asp 8)) must be taken into
account—
(a) by SCSWIS in making any decision under this Chapter or Chapter 2 or 3,

35

(b) in any proceedings on an appeal under section 60(1), and
(c) in any proceedings for an offence in relation to registration under Chapter 3.
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(5)

5

In relation to an adoption service mentioned in paragraph 8(1)(a) of schedule 8, a
fostering service mentioned in paragraph 9(a) or (c) of that schedule or any other care
service registered under Chapter 4, any applicable standards and outcomes published
under subsection (1) and the codes of practice mentioned in subsection (4) must be taken
into account—
(a) by SCSWIS in making any decision under this Chapter or Chapter 2, 3 or 4,
(b) in any proceedings on an appeal under section 74,
(c) in any proceedings for an offence in relation to registration under Chapter 4.

(6)

In relation to a social work service, any applicable standards and outcomes published
under subsection (1) and the codes of practice mentioned in subsection (4) must be taken
into account by SCSWIS in making any decision under this Chapter or Chapter 2.

(7)

The Scottish Ministers may make different provision for different services under
subsection (1).

(8)

The Scottish Ministers may delegate their functions under subsections (1) to (3) to
SCSWIS or such other persons as they consider appropriate.

10

15

41

Information and advice
(1)

SCSWIS must provide information to the public about the availability and quality of
social services.

(2)

A person requesting from SCSWIS information to be provided under subsection (1) is
entitled to receive it in such form as that person may reasonably request.

(3)

SCSWIS—

20

(a) may at any time, and must when asked to do so, provide advice to the Scottish
Ministers,
(b) must when asked to do so provide advice to—
(i)

25

persons who provide, seek to provide or may seek to provide social
services,

(ii) persons, or groups of persons, representing those who use, or are eligible to
use, social services,
(iii) persons, or groups of persons, representing those who care for those who
use, or are eligible to use, social services,

30

(iv) local authorities,
(v) health bodies, and
(vi) such other persons, or groups of persons, as may be prescribed,
about any matter relevant to the functions of SCSWIS,
(c) may disseminate such information as it considers relevant of general or specific
application arising out of or in connection with the discharge of its functions.

35

(4)
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SCSWIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any person, authority or body mentioned in
subsection (3)(b).
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27

Dissolution of Scottish Commission for the Regulation of Care
The Scottish Commission for the Regulation of Care is dissolved.
CHAPTER 2
SOCIAL SERVICES: INSPECTIONS
Inspections

5

43

Inspections
(1)

SCSWIS may inspect—
(a) any social service,
(b) the organisation or co-ordination of any social services.

10

(2)

The purposes of an inspection under this section may include—
(a) reviewing and evaluating the effectiveness of the provision of the services which
are the subject of the inspection,
(b) encouraging improvement in the provision of those services,
(c) enabling consideration as to the need for any recommendations to be prepared as
to any such improvement to be included in the report prepared under section 46,

15

(d) investigating any incident, event or cause for concern,
(e) in the case of care services, enabling consideration as to the need for—
(i)

an improvement notice under section 51,

(ii) a condition notice under section 54 or a local authority condition notice
under section 70.

20

(3)

An inspection under this section may be in relation to—
(a) any social service or combination of social services,
(b) such of the services concerned provided to a particular child or other person or
particular children or other persons,
(c) the whole or any part of Scotland.

25

(4)

An inspection under this section must be conducted in accordance with a plan—
(a) prepared in accordance with section 43A, and
(b) approved by the Scottish Ministers.

(5)

An inspection under this section may, subject to any regulations made under section 47,
take such form as SCSWIS considers appropriate.

(6)

SCSWIS may at any time require a person providing any social service to supply it with
any information relating to the service which it considers necessary or expedient to have
for the purposes of its functions under this Part.

30

43A
35

(1)

Inspections under section 43: best regulatory practice
SCSWIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.


1891

28

Public Services Reform (Scotland) Bill
Part 4—Social care and social work: scrutiny and improvement
Chapter 2—Social services: inspections
(2)

The plan—
(a) must set out arrangements for inspections to be so carried out (including
inspections of those services subject to self evaluation),
(b) may make different provision for different purposes.

5

10

(3)

For the purposes of subsection (1), “best regulatory practice” means practice under
which (in particular) inspections should be carried out in a way that is transparent,
accountable, proportionate and consistent.

(4)

In preparing a plan under subsection (1), SCSWIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

SCSWIS—
(a) must keep the plan under review, and
(b) may from time to time revise, with the approval of the Scottish Ministers, the
plan.

(6)
15

44

SCSWIS must, in preparing a plan (or any revisal), consult such persons as it considers
appropriate.
Inspections at request of Scottish Ministers

(1)

SCSWIS must, at the request of the Scottish Ministers inspect—
(a) any social service that they may specify,
(b) the organisation or co-ordination of any social services that they may specify.

20

(2)

The Scottish Ministers may specify purposes for any inspection under this section.

(3)

An inspection under this section must be conducted in accordance with a timetable
approved by the Scottish Ministers.

(4)

The Scottish Ministers may request under subsection (1) that there be conducted an
inspection of—
(a) any services concerned in the relevant area,

25

(b) such of the services concerned provided in the relevant area as they may specify,
or
(c) such of the services concerned provided to a particular child or other person or
particular children or other persons as they may specify.
(5)

30

45

35
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In paragraphs (a) and (b) of subsection (4), the “relevant area” is the whole of Scotland
or such part of Scotland as the Scottish Ministers specify in their request.
Inspections: authorised persons

(1)

Any inspection under this Part must be carried out by a person authorised by SCSWIS
(an “authorised person”).

(2)

A person may be authorised by SCSWIS to carry out inspections in relation to any
social service or all of them.

(3)

An authorised person may at any time enter and inspect premises which are used, or
which the person has reasonable cause to believe are used, for the purpose of providing
the social service which is subject to inspection.
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(4)

29

Where an authorised person is in possession of confidential information which has been
obtained for the purposes of an inspection under this Part, the authorised person must
not use or disclose that information other than—
(a) for the purposes of that inspection,
(b) so as to comply with an enactment or court order requiring disclosure,

5

(c) to the extent considered necessary by the authorised person for the purpose of
protecting the welfare of—
(i)

any child,

(ii) any adult at risk (within the meaning of section 3 of the Adult Support and
Protection (Scotland) Act 2007 (asp 10)), or

10

(d) to the extent considered necessary by the authorised person for the purpose of the
prevention or detection of crime or the apprehension or prosecution of offenders.
46

Inspections: reports
(1)

Where an inspection under this Part has been completed, SCSWIS—
(a) must prepare a report on the matters inspected, and

15

(b) must without delay send a copy of that report to the person providing the service
which has been inspected.

20

(2)

Before finalising the report, SCSWIS must give the person providing the service an
opportunity of commenting on a draft of the report.

(3)

SCSWIS must make copies of the report available for inspection at its offices by any
person at any reasonable time; and it must take such other steps as it considers
appropriate for publicising the report.

(4)

Regulations may make further provision about the preparation, content and effect of
reports under this section and in particular may make—
(a) provision (including provision modifying any duties under this section) specifying
circumstances in which—

25

(i)

any right to receive,

(ii) access to,
(iii) availability of,
copies of reports (or of parts of such reports) may be restricted, refused or
withheld,

30

(b) provision requiring copies of reports to be sent to the Scottish Ministers (or such
other persons as may be specified in regulations) in such circumstances as may be
so specified.
Regulations

35

47

Regulations: inspections
(1)

Regulations may make further provision concerning inspections under this Part.

(2)

Regulations under subsection (1) may, in particular, make provision—
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(a) as to types of inspection which may be conducted,
(b) as to timing and frequency of inspections,
(c) as to seizure and removal of anything found during the course of an inspection,
(d) as to persons who may be authorised to carry out inspections,
(e) requiring or facilitating the sharing or production of information (including health
records) for the purposes of an inspection under this Part,

5

(f) as to interviews and examinations (including physical and mental examinations)
which may be carried out in connection with the inspections,
(g) requiring any person to provide to an authorised person an explanation of
information produced to an authorised person,

10

(ga) requiring information produced to an authorised person to be held in compliance
with prescribed conditions and further disclosures to be made in compliance with
such conditions,
(h) empowering an authorised person to disclose to a person prescribed for the
purposes of this paragraph any information of a prescribed nature which the
authorised person holds in consequence of such an inspection,

15

(i) creating offences punishable on summary conviction by a fine not exceeding level
4 on the standard scale for the purpose of enforcing any provision of the
regulations.
(3)

20

In subsection (2), “prescribed” means prescribed by regulations under subsection (1).
CHAPTER 3
CARE SERVICES
Registration of care services

48
25

Registration of care services
(1)

A person who seeks to provide a care service must apply to SCSWIS for registration of
the service.

(2)

An application must—
(a) give such information as may be prescribed about prescribed matters,
(b) identify an individual (who may be the applicant) who is to manage the service,
(c) give any other information which SCSWIS may reasonably require the applicant
to give,

30

(d) without prejudice to subsection (1)(b) of section 61, be accompanied by the fee
imposed under subsection (2)(a) of that section.
(3)

A person who provides an adoption service or a fostering service must be a voluntary
organisation.

(4)

Subsections (1) to (3) do not apply to a local authority—

35

(a) seeking to provide—
(i)
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an adoption service mentioned in paragraph 8(1)(a) of schedule 8, or
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(ii) a fostering service mentioned in paragraph 9(a) or (c) of that schedule, or
(b) seeking to provide a care service in respect of which it has made such
determination as is mentioned in section 68(1)(c).
(5)
5

49

Subsection (4)(b) is subject to section 68(3).
Grant or refusal of registration

(1)

SCSWIS may grant or refuse registration of a care service under section 48.

(2)

A grant of registration may be subject to such conditions as SCSWIS thinks fit.

(3)

If SCSWIS is satisfied, in relation to an application, that the requirements of—
(a) such regulations as are applicable under section 63 to the care service, and
(b) any other enactment which appears to SCSWIS to be relevant,

10

will be complied with in relation to that service, it must give notice under section 56(1),
or as the case may be section 58(1); otherwise it must give notice under section 56(2).

15

(4)

On granting a registration, SCSWIS must issue a certificate of registration to the
applicant.

(5)

The person for the time being providing the service must ensure that the certificate (or a
copy of it) is, while the certificate is current, kept affixed in a conspicuous place in each
of the premises in or from which that service is provided and, if different, the principal
(or only) office of the service.

50
20

Limited registration
(1)

For the purposes of Part 4 of the Adults with Incapacity (Scotland) Act 2000 (asp 4)
(management of resident’s finances), a person who provides, or seeks to provide, a
service which provides accommodation but is not a care service may make an
application to SCSWIS for registration of the service.

(2)

Subsection (2) of section 48 applies in relation to an application under subsection (1) as
it applies in relation to an application under subsection (1) of that section.

(3)

Sections 49, 61 and 62 apply in relation to a service in respect of which an application is
made under subsection (1) as they apply in relation to a care service.

(4)

Sections 43 to 47, 51 to 64 and 85 apply in relation to a service registered under section
49 by virtue of subsection (3) as they apply in relation to a registered care service.

(5)

A service so registered is, in this Part, referred to as a limited registration service.

25

30

Improvement notices
51

Improvement notices: care services
(1)

35

SCSWIS may at any time give a notice (in this Part referred to as an “improvement
notice”) to the person for the time being providing a care service registered under this
Part that, unless within such reasonable period as may be specified in the notice, there is
a significant improvement, of such a nature as may be so specified, in the provision of
that service, SCSWIS intends—
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(a) in the case other than that mentioned in paragraph (b), to make a proposal under
section 53 to cancel the registration, or
(b) in the case of a local authority providing an adoption service mentioned in
paragraph 8(1)(a) of schedule 8, a fostering service mentioned in paragraph 9(a)
or (c) of that schedule or any other care service registered under Chapter 4, to
make a report to the Scottish Ministers under section 76.

5

(2)

10

52

Where a notice under subsection (1)(a) is given to a person other than a local authority,
SCSWIS must send without delay a copy of that notice to the local authority within
whose area the service is provided.
Special provision for certain care services provided by local authorities

(1)

Where—
(a) SCSWIS has given an improvement notice to a local authority in respect of a care
service provided by it and registered under this Chapter, and
(b) the authority determines that the service is one which it must provide in order to
fulfil a statutory duty,

15

the authority must within 14 days after receiving the notice notify that determination to
SCSWIS together with a statement of its reasons.
(2)

On receiving notification under subsection (1), SCSWIS must as soon as practicable
send a copy of the improvement notice to the Scottish Ministers together with a copy of
the notification, of the statement of reasons and of a note of any reason SCSWIS has for
not agreeing with the authority’s determination.

(3)

On receiving an improvement notice sent under subsection (2) the Scottish Ministers
must state whether or not, in their opinion, the determination of the authority is justified.

(4)

If their statement is that the determination is justified—

20

(a) the improvement notice is to be taken as duly given under subsection (1)(b) (and
not subsection (1)(a)) of section 51, and

25

(b) the care service is to be taken, for the purposes of any application of the
provisions of this Part which follows on from the giving of an improvement
notice, to be a care service duly registered under Chapter 4 (and not Chapter 3).
Proposals and applications in relation to registered care services

30

53

Cancellation of registration
(1)

SCSWIS may, at any time after the expiry of the period specified in an improvement
notice given in respect of a care service, propose to cancel the registration, under this
Chapter, of a care service—
(a) on the ground that any person has been convicted of a relevant offence in relation
to the service,

35

(b) on the ground that the service is being, or has at any time been, carried on other
than in accordance with the relevant requirements, or
(c) on any other ground which may be prescribed.
40
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(2)

For the purposes of subsection (1)(a), the following are relevant offences—
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(a) an offence under this Part,
(b) an offence under regulations made under this Part, or
(c) an offence which, in the opinion of SCSWIS, makes it appropriate that the
registration should be cancelled.
5

(3)

For the purposes of subsection (1)(b), the following are relevant requirements—
(a) any requirements or conditions imposed by or under this Part, or
(b) the requirements of regulations made under this Part.

(4)

10

15

53A

Where a person providing a registered care service ceases to provide the service,
SCSWIS may cancel the registration of the service.
Emergency cancellation of registration

(1)

SCSWIS may apply to the sheriff for an order cancelling the registration of a care
service.

(2)

The application may be granted if it appears to the sheriff that, unless the order is made,
there will be a serious risk to the life, health or wellbeing of persons.

(3)

The sheriff may make such interim order as the sheriff thinks fit.

(4)

As soon as practicable after SCSWIS has applied for an order under subsection (1), it
must notify the appropriate authorities.

(5)

Where the order applied for is made (or an interim order is made), SCSWIS must as
soon as reasonably practicable give a copy of it to the person who provides the care
service.

(6)

The sheriff may determine an application under this section in the absence of the person
providing the care service to which the application relates.

(7)

An order under this section has effect—

20

(a) from the time at which it is made, or
(b) from such other time as the sheriff considers appropriate.

25

(8)

Within 14 days of the day on which an order under this section is made, an appeal may
be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order,

30

(b) revoke the order,
(c) modify the order,
(d) make such other order as the sheriff principal thinks fit.
(10) The decision of the sheriff principal on an appeal under subsection (8) is final.

35

(11) An order under this section has effect notwithstanding the making of an appeal in
relation to the order.
(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority, and
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(ii) health board,
within whose area the care service is provided, and
(b) any other body established by or under an enactment whom SCSWIS thinks it
appropriate to notify.

5

54

Condition notices
SCSWIS may at any time give notice (in this Part referred to as a “condition notice”) to
the person for the time being providing a service registered under this Chapter that it
proposes to—
(a) vary or remove a condition for the time being in force, or
(b) impose an additional condition,

10

in relation to the registration.
54A
(1)

Emergency condition notices
Subsection (2) applies where—
(a) a person is providing a care service registered under this Chapter, and
(b) SCSWIS believes that the absence of a condition in relation to the registration of
that service poses a serious risk to the life, health or wellbeing of persons.

15

20

(2)

SCSWIS may at any time give notice (an “emergency condition notice”) to the person
providing the service specifying a condition, in relation to registration, in respect of that
risk.

(3)

The condition so specified takes effect immediately on receipt of the emergency
condition notice.

(4)

An emergency condition notice must—
(a) state that, within 14 days after service of the notice, the person to whom it is given
may make written representations to SCSWIS concerning any matter which that
person wishes to dispute, and

25

(b) explain the right of appeal conferred by section 54C(1).
(5)

SCSWIS must consider any representations made under subsection (4)(a) and, following
such consideration, must —
(a) give the person providing the service a condition notice stating that SCSWIS
proposes to vary or remove the condition specified in the emergency condition
notice, or

30

(b) notify the person that it does not intend to give such a condition notice.

35

(6)

When notifying a person under subsection (5)(b), SCSWIS must explain the right of
appeal conferred by section 54C(1).

(7)

Where a condition notice has been given by virtue of subsection (5)(a) containing a
proposal to remove the condition, SCSWIS must implement the proposal unless it
appears to it that it would be inappropriate to do so.

54B
(1)
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Application of Part to condition notices following emergency condition notices
Section 57 does not apply to a condition notice given by virtue of section 54A(5)(a).
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35

(2)

The reference in section 58(5) to a proposal in relation to which a condition notice has
been given does not include a reference to a proposal contained in a condition notice
given by virtue of section 54A(5)(a) to remove the condition mentioned in that
provision.

(3)

The reference to a proposal in section 60(1) does not include a reference to a proposal
contained in a condition notice given by virtue of section 54A(5)(a) to remove the
condition mentioned in that provision.

54C
(1)

Emergency condition notices: appeals
A person—
(a) who is given an emergency condition notice, and

10

(b) who—
(i)

makes no written representations in accordance with section 54A(4)(a), or

(ii) makes such representations but is notified as mentioned in section
54A(5)(b),
may, within 14 days after the relevant date, appeal to the sheriff against the imposition
of the condition.

15

(2)

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service of the
emergency condition notice,
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

20

(3)

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to continue
to have effect,
(b) direct that the condition is to cease to have effect,

25

(c) direct that the condition be varied as specified in the direction,
(d) impose an additional condition in relation to the registration.
55

Applications under Chapter 3 in respect of conditions
(1)

A person providing a service registered under this Chapter may apply to SCSWIS—
(a) for the variation or removal of any condition for the time being in force, or for the
addition of a condition, in relation to the registration, or

30

(b) for cancellation of the registration.
(2)
35

But no such application is competent where—
(a) SCSWIS has given the person notice under section 56(3) of its proposal to cancel
the registration (unless SCSWIS has decided not to take that step), or
(b) SCSWIS has given the person notice under section 58(3) of its decision to cancel
the registration and—
(i)

the time within which an appeal may be brought has not expired, or
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(ii) if an appeal has been brought, that appeal has not been determined.
(3)

An application under subsection (1) must be made in such manner and state such
particulars as may be prescribed; and, without prejudice to subsection (1)(b) of section
61 must be accompanied by the fee imposed under subsection (2)(a) or as the case may
be (c) of that section.

(4)

If SCSWIS decides to grant an application under subsection (1)(a) it must give the
applicant notice of its decision (stating, where applicable, the condition varied, removed
or added) and issue a new certificate of registration.

5

56
10

15

20

Further provision as respects notice of proposals
(1)

If SCSWIS proposes to grant an application made under section 48 but to do so subject
to a condition which has not been agreed in writing between it and the applicant, it must
give the applicant notice of the proposed condition.

(2)

If SCSWIS proposes to refuse an application made under section 48, it must give the
applicant notice of the proposed refusal.

(3)

SCSWIS must give any person who provides a service registered under this Chapter
notice of a proposal to cancel the registration (other than in accordance with an
application under subsection (1)(b) of section 55).

(4)

SCSWIS must give an applicant under subsection (1)(a) of section 55 notice of a
proposal to refuse that application.

(5)

A notice under this section must give SCSWIS’s reasons for its proposal.

57

25

Right to make representations to SCSWIS as respects proposals under Chapter 3
(1)

A condition notice or a notice under section 56 must state that, within 14 days after
service of the notice, the person to whom it is given may make written representations to
SCSWIS concerning any matter which that person wishes to dispute.

(2)

Where such a notice has been given SCSWIS may decide to implement the proposal
only after (whichever first occurs)—
(a) if the person to whom the notice was given makes representations under
subsection (1), it has considered those representations,
(b) that person notifies SCSWIS in writing that such representations will not be made,
or

30

(c) the period of 14 days mentioned in that subsection elapses without such
representations being made and without SCSWIS receiving such notification.
(3)

35


1900

58

In the circumstances mentioned in subsection (2)(b) or (c), SCSWIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.
Notice of SCSWIS’s decision under Chapter 3

(1)

If SCSWIS decides to grant unconditionally an application made under section 48 or to
grant such application subject only to a condition which has been agreed in writing
between SCSWIS and the applicant, it must give the applicant notice of its decision.

(2)

A notice under subsection (1) must state the agreed condition.
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(3)

If SCSWIS decides to implement a proposal in relation to which it has given a person a
condition notice or a notice under section 56, it must give that person notice of the
decision.

(4)

A notice under subsection (3) must—
(a) explain the right of appeal conferred by section 60, and

5

(b) in the case of a decision to implement a proposal—
(i)

in relation to which a condition notice has been given, state the condition as
varied, the condition which is removed or (as the case may be) the
additional condition imposed, or

(ii) of which notice has been given under section 56(1), state the condition
subject to which the application is granted.

10

(5)

Subject to subsection (6), a decision to implement a proposal in relation to which a
condition notice has been given or of which notice has been given under section 56(1) or
(3) does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section 60(1) has
elapsed, and

15

(b) if an appeal is brought, until that appeal is finally determined or is abandoned.
(6)
20

59

Where the decision is to implement a proposal of which notice has been given under
section 56(1) and the applicant notifies SCSWIS in writing, before the period of 14 days
referred to in section 60(1) has elapsed, that there will be no appeal, the decision takes
effect on receipt of that notification.
Conditions as to numbers
Without prejudice to the generality of section 49(2) or 54, a condition imposed under
any of those provisions in relation to a care service may—

25

(a) in the case of—
(i)

a care home service,

(ii) a school care accommodation service, or
(iii) a secure accommodation service,
limit the number of persons for whom the service may provide accommodation,
30

(b) in the case of an adult placement service, limit the number of persons whom the
service may place,
(c) in the case of support service, limit the number of persons to whom the service
may be provided,
(d) in the case of—

35

(i)

child minding, or

(ii) day care of children,
limit the number of children for whom a person may act as a child minder or for
whom day care may be provided, and
40

(e) in the case of a nurse agency, limit the number of persons for whom the agency
may supply registered nurses, registered midwives or registered health visitors.
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60

Appeal against decision to implement proposal
(1)

A person given notice under section 58(3) of a decision to implement a proposal may,
within 14 days after that notice is given, appeal to the sheriff against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct that it is
not to have effect; and where the registration is not to be cancelled may (either or
both)—

5

(a) vary or remove any condition for the time being in force in relation to the
registration,
(b) impose an additional condition in relation to the registration.
Fees

10

61

Registration fees
(1)

The Scottish Ministers, after consulting such persons, or groups of persons, as they
consider appropriate on the potential effect of so prescribing on the services which the
persons, or persons they represent, provide, may prescribe—
(a) maximum fees which may be imposed by SCSWIS under this section,

15

(b) circumstances in which fees so imposed are or are not to be payable.
(2)

Subject to the provisions of this section, SCSWIS must impose fees in respect of—
(a) any application made for registration under this Chapter or Chapter 4 or for
cancellation of any such registration,
(b) the annual continuation of any such registration,

20

(c) any application made for the variation or removal of a condition for the time being
in force in relation to any such registration,
(d) issuing to a person a new certificate of registration—
(i)

at the instance of that person,

(ii) by virtue of any application under this Chapter or Chapter 4 by that person,
or

25

(iii) by virtue of any new information provided by that person in pursuance of
regulations under this Chapter or Chapter 4.
(3)

Without prejudice to subsection (1)—
(a) SCSWIS must, in fixing fees under this section, have regard to its reasonable
expenses in carrying out its functions under this Chapter, but

30

(b) where it appears to SCSWIS to be appropriate it may charge a nominal fee, or
remit the fee altogether.
Regulations
35

62

Regulations: registers and registration
(1)

Regulations may—
(a) make provision about the keeping of registers by SCSWIS,
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(b) make provision about registration under this Chapter or Chapter 4 and in
particular about—
(i)

the making of applications for such registration,

(ii) the content of certificates of registration,
(iii) categories of applicant who cannot competently make certain applications,

5

(c) require SCSWIS to secure that, on such conditions, in such circumstances and,
subject to subsection (2), on payment of such fees as may be specified in
regulations, any person is to be afforded access to, and provided with a copy of an
entry in or with an extract from, a register kept by SCSWIS,
(d) except such part of a register as may be specified in the regulations from any
requirement made by virtue of paragraph (c),

10

(e) confer additional functions on SCSWIS in relation to registration under this Part.
(2)
15

63

Regulations under paragraph (c) of subsection (1) may specify circumstances in which
the fees mentioned in that paragraph are not to be payable; and no fees are in any event
payable in any case where SCSWIS consider it appropriate to provide the copy or
extract in question free of charge.
Regulations: care services

(A1) Regulations may confer, in relation to care services, additional functions on SCSWIS.
(1)

Regulations may impose, in relation to care services, any requirements which the
Scottish Ministers consider appropriate for the purposes of this Part.

(2)

Without prejudice to the generality of subsection (1), regulations may make it an offence
to contravene or fail to comply with —

20

(a) any specified provision of the regulations, or
(b) a condition of registration for the time being in force.
25

(3)

A person who commits an offence under the regulations is liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

(4)

Before the Scottish Ministers make regulations containing provision as mentioned in
subsection (A1) or (2), they must consult such persons, or groups of persons, as they
consider appropriate.
Complaints

30

64

35

40

Complaints about care services
(1)

SCSWIS must establish a procedure by which a person, or someone acting on a person’s
behalf, may make complaints (or other representations) in relation to the provision to the
person of a care service or about the provision of a care service generally.

(2)

The procedure must provide for it to be available whether or not procedures established
by the provider of the service for making complaints (or other representations) about
that service have been or are being pursued.

(3)

Before establishing a procedure under subsection (1), SCSWIS must consult the Scottish
Public Services Ombudsman, all local authorities and such other persons, or groups of
persons, as it considers appropriate on its proposals for such a procedure.
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(4)

SCSWIS must keep the procedure under review and must vary it whenever, after such
consultation, it considers it appropriate to do so.

(5)

SCSWIS must give such publicity to the procedure (including the procedure as varied
under subsection (4)) as it considers appropriate and must give a copy of the procedure
to any person who requests it.

5

Offences
65

Offences in relation to registration under Chapter 3
(1)

Any person who—
(a) provides a care service while not registered under this Chapter, or
(b) with intent to deceive, pretends that a care service is registered under this Chapter,

10

commits an offence and is liable on summary conviction to a fine not exceeding level 5
on the standard scale or to imprisonment for a term not exceeding three months or to
both.
(2)

Any person who fails to comply with section 49(5) commits an offence and is liable on
summary conviction to a fine not exceeding level 2 on the standard scale.

(3)

Subsection (1)(a) does not apply as respect actings which—

15

(a) constitute an offence under section 75 of the Adoption and Children (Scotland)
Act 2007 (asp 4), or
(b) fall within the exception provided for in subsection (1) of that section.
20

66

False statements in application under Chapter 3
Any person who, in an application—
(a) for registration under this Chapter, or
(b) for variation or removal of a condition in force in relation to a registration under
this Chapter,
knowingly makes a statement which is false or misleading in a material respect commits
an offence and is liable on summary conviction to a fine not exceeding level 4 on the
standard scale.

25

67
30

Offences by bodies corporate etc.
Where an offence under this Chapter, or under regulations made under this Chapter,
committed by—
(a) a body corporate other than a local authority, is committed with the consent or
connivance of, or is attributable to any neglect on the part of, a person who—
(i)

is a director, manager or secretary of the body corporate, or

(ii) purports to act in any such capacity,
35

(b) a local authority, is committed with the consent or connivance of, or is attributable
to any neglect on the part of, a person who—
(i)
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(ii) purports to act in any such capacity,
(c) a firm, is committed with the consent or connivance of, or is attributable to any
neglect on the part of, a person who—
(i)

is a partner in the firm, or

(ii) purports to act in that capacity,

5

(d) an unincorporated association other than a firm, is committed with the consent or
connivance of, or is attributed to any neglect on the part of, a person who—
(i)

is concerned in the management or control of the association, or

(ii) purports to act in the capacity of a person so concerned,
the person (as well as the body corporate or as the case may be the local authority, firm
or association) commits the offence and is liable to be proceeded against and punished
accordingly.

10

CHAPTER 4
LOCAL AUTHORITY ADOPTION AND FOSTERING SERVICES ETC.
15

68

Local authority applications for registration under Chapter 4
(1)

A local authority which seeks to provide—
(a) an adoption service mentioned in paragraph 8(1)(a) of schedule 8,
(b) a fostering service mentioned in paragraph 9(a) or (c) of that schedule, or
(c) any other care service if it is a service which the authority determines it must
provide in order to fulfil a statutory duty,

20

must make an application to SCSWIS for registration of the service.

25

30

(2)

An application must be made in such manner and give such information as may be
prescribed and, without prejudice to subsection (1)(b) of section 61, must be
accompanied by the fee imposed under subsection (2)(a) of that section.

(3)

Where in relation to an application under subsection (1)(c) SCSWIS does not agree with
the determination made by the authority, it must so notify the authority and the Scottish
Ministers, giving its reason for not so agreeing.

(4)

On receiving notification under subsection (3), the Scottish Ministers must state whether
or not, in their opinion, the determination of the authority is justified.

(5)

If their statement is that the determination is not justified, the application is to be taken
to have been duly made not under this section but under section 48 and is to be dealt
with accordingly.

69

Grant of local authority application under Chapter 4
(1)

35

Subject to subsections (4) and (5) of section 68, SCSWIS must—
(a) grant an application made under subsection (1) of that section unconditionally or
subject to such conditions as SCSWIS thinks fit to impose and give the authority
notice of its decision, or
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(b) propose to grant it subject to such conditions as SCSWIS thinks fit to impose and
give the authority notice of those conditions.

5

(2)

On granting the application, SCSWIS must issue a certificate of registration to the
authority.

(3)

The authority must ensure that the certificate (or a copy of it) is, while the certificate is
current, kept affixed in a conspicuous place in each of the premises in or from which the
service is provided and, if different, the principal office of the authority.

70

Condition notices: services registered under Chapter 4
SCSWIS may at any time give notice (in this Part referred to as a “local authority
condition notice”) to a local authority providing a care service registered under this
Chapter that it proposes to—

10

(a) vary or remove a condition for the time being in force, or
(b) impose an additional condition,
in relation to the registration.
15

71

Applications under Chapter 4 in respect of conditions
(1)

A local authority providing a care service registered under this Chapter may apply to
SCSWIS for the variation or removal of any condition for the time being in force in
relation to the registration.

(2)

An application must be made in such manner and give such information as may be
prescribed and, without prejudice to subsection (1)(b) of section 61, must be
accompanied by the fee imposed under subsection (2)(a) of that section.

(3)

If SCSWIS decides to grant an application under subsection (1), it must give the
authority notice of its decision, stating the condition varied or removed, and issue a new
certificate of registration.

(4)

If SCSWIS proposes to refuse such an application, it must give the authority notice of,
and a statement of the reasons for, that proposal.

20

25

72

Right to make representations to SCSWIS under Chapter 4 as respects conditions
(1)

This section applies to—
(a) a notice under section 69(1)(b),
(b) a local authority condition notice, and

30

(c) a notice under section 71(4).

35

(2)

The notice must state that, within 14 days after service of the notice, the local authority
to which it is given may make written representations to SCSWIS about any matter
which the authority wishes to dispute.

(3)

Where the notice has been given, SCSWIS may do the thing proposed only after
(whichever first occurs)—
(a) if the authority makes representations under subsection (2), it has considered those
representations,
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(b) the authority notifies SCSWIS in writing that such representations will not be
made, or
(c) the period of 14 days so mentioned elapses without such representations being
made and without SCSWIS receiving such notification.
(4)

5

73

10

In the circumstances mentioned in subsection (3)(b) or (c), SCSWIS must do the thing
proposed unless it appears to it that it would be inappropriate to do so.
Notice of SCSWIS’s decision under Chapter 4

(1)

If SCSWIS decides to implement a notice to which section 72 applies, it must give the
local authority to which that notice was given notice of its decision.

(2)

A notice under subsection (1) must—
(a) explain the right of appeal conferred by section 74, and
(b) in the case of a decision—
(i)

to grant an application in respect of which there has been a proposal under
section 69(1), or

(ii) to vary or remove a condition or to impose an additional condition,

15

state the condition or additional condition imposed, or the condition varied or
removed, as the case may be.
(3)

Subject to subsection (4), a decision to implement a notice to which section 72 applies
does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section 74(1) has
elapsed; and

20

(b) if an appeal is brought, until that appeal is finally determined or abandoned.
(4)
25

74

Where the authority notifies SCSWIS in writing, before the period of 14 days referred to
in section 74(1) has elapsed, that there will be no appeal against a notice under section
69(1)(b), that notice takes effect on receipt by SCSWIS of that notification.
Appeal against decision under Chapter 4

(1)

A local authority given notice of a decision under section 73(1) may, within 14 days
after that notice is given, appeal to the sheriff against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct that it is
not to have effect; and where the registration is not to be cancelled may (either or
both)—

30

(a) vary or remove any condition for the time being in force in relation to the
registration,
(b) impose an additional condition in relation to the registration.
35

75

Offences under Chapter 4
(1)

Sections 65(1) and (3) and 67 apply in relation to a care service registered under this
Chapter as they apply in relation to such a service registered under Chapter 3.
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(2)

Any person who fails to comply with section 69(3) commits an offence and is liable on
summary conviction to a fine not exceeding level 2 on the standard scale.

(3)

Any person who, in an application—
(a) for registration under this Chapter, or
(b) for variation or removal of a condition in force in relation to a registration under
this Chapter,

5

knowingly makes a statement which is false or misleading in a material respect commits
an offence and is liable on summary conviction to a fine not exceeding level 4 on the
standard scale.
10

76

Report to Scottish Ministers
(1)

Where SCSWIS has given an improvement notice to a local authority in respect of a
care service provided by it and registered under this Chapter, SCSWIS must without
delay—
(a) report that fact, and
(b) give a copy of the improvement notice,

15

to the Scottish Ministers.
(2)

Within 14 days after the expiry of the period specified in the improvement notice,
SCSWIS must report to the Scottish Ministers—
(a) where the improvement notice has been complied with, that it has been, or
(b) where the improvement notice has not been complied with, the respect in which it
has not been,

20

and must give to the Scottish Ministers such other information as they may reasonably
require in relation to the compliance or failure to comply, as the case may be.
(3)

Where—
(a) any person has been convicted of a relevant offence in relation to the service
provided by the authority, or

25

(b) it appears to SCSWIS that that service is being, or has at any time been, carried on
other than in accordance with the relevant requirements,
SCSWIS must report that matter to the Scottish Ministers and give them such other
information as they may reasonably require in relation to the matter.

30

(4)

For the purposes of subsection (3)(a), the following are relevant offences—
(a) an offence under this Part,
(b) an offence under regulations made under this Part, or
(c) an offence which, in the opinion of SCSWIS makes it appropriate that there
should be a report to the Scottish Ministers under that subsection.

35

(5)

For the purposes of subsection (3)(b) and section 77, the following are relevant
requirements—
(a) any requirements (or conditions) imposed by or under this Part,
(b) the requirements of regulations made under this Part, or
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(c) any requirements (or conditions) imposed by, under or by virtue of such other Act
as may be prescribed.
(6)

5

77

SCSWIS must report and provide information to the Scottish Ministers on such other
matters in relation to a care service registered under this Chapter as may be prescribed.
Default powers of Scottish Ministers

(1)

If the Scottish Ministers (having received a report under section 76 or otherwise) are
satisfied that a local authority providing a care service registered under this Chapter is,
without reasonable excuse—
(a) failing to comply with an improvement notice, or
(b) carrying on the service other than in accordance with the relevant requirements,

10

they may take the action mentioned in subsection (2) in respect of the matter.
(2)

The action is—
(a) to declare the authority to be in default, and
(b) to direct the authority to take such steps to remedy the matter as may be specified
in the direction within such reasonable period as may be so specified.

15

(3)

If the authority fails to comply with a direction under subsection (2)—
(a) the Scottish Ministers may—
(i)

take the steps specified in the direction themselves, or

(ii) make arrangements for any other person to take those steps on their behalf,
or

20

(b) the Court of Session may, on the application of the Scottish Ministers, order
specific performance of those steps.
(4)

All expenses of the Scottish Ministers under subsection (3) are recoverable as a debt due
by the authority to them.
CHAPTER 5

25

MISCELLANEOUS
78

Grants to SCSWIS
(1)

The Scottish Ministers may make grants to SCSWIS towards expenses incurred, or to be
incurred, by it in connection with—
(a) the initial establishment of SCSWIS, and

30

(b) the discharge by SCSWIS of its functions.
(2)

35

Any grant made under subsection (1) may be made on such terms and subject to such
conditions (including conditions as to repayment) as the Scottish Ministers think fit; and
the Scottish Ministers may from time to time after the grant is made vary such terms and
conditions.
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79

5

Guarantees
(1)

The Scottish Ministers may guarantee, in such manner and on such conditions as they
think fit, the discharge of any financial obligation in connection with any sum which
SCSWIS borrows from any person.

(2)

Where the Scottish Ministers give a guarantee under this section they must without
delay lay a statement of the guarantee before the Parliament.

(3)

Where any sum is paid out in fulfilment of a guarantee under this section, the Scottish
Ministers must, as soon as reasonably practicable after the end of each financial year
(beginning with that in which the sum is paid out and ending with that in which all
liability in respect of the principal of the sum and in respect of interest on it is finally
discharged), lay before the Parliament a statement relating to that sum.

(4)

Where any sum is paid out in fulfilment of a guarantee under this section, SCSWIS must
make to the Scottish Ministers, at such times and in such manner as they may from time
to time direct—

10

(a) payments of such amounts as they may so direct in or towards repayment of the
sum so paid out, and

15

(b) payment of interest, at such rate as they may so direct, on what is outstanding for
the time being in respect of that sum.
80

Duty of SCSWIS to consult Scottish Social Services Council
SCSWIS must, in the exercise of its functions, consult the Scottish Social Services
Council in every case in which it appears to SCSWIS appropriate that there should be
such consultation.

20

80A

SCSWIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in every
case in which it appears to SCSWIS appropriate having regard to the Commission’s
functions under sections 5(b) and 10 of the Mental Health (Care and Treatment)
(Scotland) Act 2003 (asp 13).

25

81
30

35
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Duty of SCSWIS to consult the Mental Welfare Commission for Scotland

Complaints procedure
(1)

SCSWIS must establish a procedure by which a person, or someone acting on a person’s
behalf, may make complaints (or other representations) in relation to the exercise of, or
failure by it to exercise, any of its functions under this Part in respect of the person.

(2)

Before establishing a procedure under subsection (1), SCSWIS must consult the Scottish
Public Services Ombudsman on its proposals for such a procedure.

(3)

SCSWIS must keep the procedure so established by it under review and must vary that
procedure whenever, after such consultation, it considers it appropriate to do so.

(4)

SCSWIS must give such publicity to that procedure (including that procedure as varied
under subsection (3)) as it considers appropriate and must give a copy of the procedure
to any person who requests it.
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47

Inquiries
(1)

The Scottish Ministers may cause an inquiry to be held into any matter connected
with—
(a) the exercise by SCSWIS of its functions, or
(b) the provision of a social service.

5

(2)

SCSWIS may cause an inquiry to be held into any matter connected with—
(a) the exercise of its functions, or
(b) the provision of a social service.

(3)

Before the commencement of—
(a) an inquiry under subsection (1), the Scottish Ministers, or

10

(b) an inquiry under subsection (2), SCSWIS,
may direct that it be held in private; but where no such direction has been given the
person holding the inquiry may if that person thinks fit hold it, or any part of it, in
private.
15

(4)

Subsections (2) to (8) of section 210 of the Local Government (Scotland) Act 1973
(c. 65) (provisions relating to local inquires) apply in relation to an inquiry under
subsection (1) as they apply in relation to a local inquiry under that section.

(5)

Subsections (2) to (6) of that section apply in relation to an inquiry under subsection (2)
as they apply in relation to such a local inquiry; except that, for the purposes of an
inquiry under subsection (2) any reference in those subsections which, by virtue of the
Scotland Act 1998 (c. 46), falls to be construed as a reference to—

20

(a) the Scottish Ministers, is to be construed as a reference to SCSWIS, and
(b) a member of the staff of the Scottish Ministers, is to be construed as a reference to
a member of staff of SCSWIS.
25

(6)

The expenses incurred by SCSWIS in relation to an inquiry under subsection (2)
(including such reasonable sum as SCSWIS may determine for the services of any of its
staff engaged in the inquiry) must, unless SCSWIS is of the opinion that those expenses
should be defrayed in whole or in part by it, be paid by such party to the inquiry as it
may direct; and SCSWIS may certify the amount of the expenses so incurred.

30

(7)

Any sum certified under subsection (6) and to be defrayed in accordance with a
direction under that subsection is a debt due by the party directed and recoverable
accordingly.

(8)

In relation an inquiry under subsection (2), SCSWIS may make an award as to the
expenses of the parties and as to the parties by whom such expenses are to be paid.

35

84

Arrangements entered into by local authority or health body: services to be
registered
Where, in the performance of its functions—
(a) a local authority, or
(b) a health body,
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makes arrangements with any person to provide a care service, it must ensure that the
service, when provided, is registered under Chapter 3.

84A
(1)
5

Local authorities and health bodies: awareness of SCSWIS reports etc.
For the purposes of its functions as they relate to the provision of care services
(including the making of arrangements with other persons to provide such services)—
(a) a local authority,
(b) a health body,
must take into account the matters mentioned in subsection (3).

(2)

In carrying out its duty under subsection (1), a local authority or health body must have
regard to any guidance issued by the Scottish Ministers in respect of that duty.

(3)

The matters are such—

10

(a) reports,
(b) information,
(c) notices,
prepared, disseminated, given or otherwise produced by SCSWIS as are relevant to the
provision of the services mentioned in subsection (1) or, as the case may be, to the
organisation or co-ordination of those services.

15

85

Giving of notice
(1)

20

In Chapters 3 and 4, any reference to a notice being given to a person providing, or
seeking to provide, a care service is to be construed as a reference to its being—
(a) delivered, where the person is—
(i)

an individual, to that individual,

(ii) a body corporate, to the secretary or clerk of that body, or
(iii) a firm, to a partner of that firm, or
(b) sent by post, properly addressed to the person, in a registered letter or by the
recorded delivery service,

25

but a notice sent by post is taken not to have been received until the third day after the
day of posting.
(2)

For the purposes of subsection (1), a letter is properly addressed to—
(a) a body corporate, if addressed to the body at its registered or principal office,

30

(b) a firm, if addressed to the firm at its principal office, or
(c) any other person, if addressed to the person at the address last known.
86

Transfer of staff etc.
(1)
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(a) any person employed by the Scottish Commission for the Regulation of Care
immediately before that date is, subject to section 90A, transferred into the
employment of SCSWIS,
(b) all property (including rights) and liabilities of the Scottish Commission for the
Regulation of Care subsisting immediately before that date are, subject to section
90A, transferred to, and vest in, SCSWIS,

5

(c) subject to subsection (2), any person who is a member of staff of the Scottish
Ministers employed in the Executive Agency of the Scottish Ministers known as
the Social Work Inspection Agency immediately before that date is transferred
into the employment of SCSWIS,

10

(d) any person to whom section 86A applies immediately before that date is
transferred into the employment of SCSWIS.
(2)

Subsection (1)(c) does not apply to staff on secondment or loan to the Executive Agency
of the Scottish Ministers known as the Social Work Inspection Agency from another
part of the Scottish Administration.

(3)

The contract of employment of a person transferred by virtue of subsection (1)(a), (c) or
(d)—

15

(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the person and
SCSWIS.

20

(4)

(a) all the rights, powers, duties and liabilities of the Scottish Commission for the
Regulation of Care or, as the case may be, the Scottish Ministers, under or in
connection with the person’s contract of employment are transferred to SCSWIS
on the date of transfer, and

25

(b) anything done before that date by or in relation to the Scottish Commission for the
Regulation of Care or, as the case may be, the Scottish Ministers, in respect of the
person or the contract is to be treated from that date as having been done by or in
relation to SCSWIS.

30

(5)

35

86A

40

Without prejudice to subsection (3), where a person is transferred by virtue of
subsection (1)(a), (c) or (d)—

Subsections (1) to (4) do not affect any right of any person so transferred to terminate
the person’s contract of employment if the terms and conditions of employment are
changed substantially to the detriment of the person; but any such change is not to be
taken to have occurred by reason only that the identity of the person’s employer changes
by virtue of those subsections.
Transfer of staff: further provision

(1)

This section applies to such persons who are members of staff of the Scottish Ministers
employed in the Executive Agency of the Scottish Ministers known as Her Majesty’s
Inspectorate of Education in Scotland as the Scottish Ministers may by order specify.

(2)

Such an order may specify any description of such employees or any individual such
employee.
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(3)

For the purposes of subsection (1), an order may not be made in relation to staff on
secondment or loan to the Executive Agency of the Scottish Ministers known as Her
Majesty’s Inspectorate of Education in Scotland from another part of the Scottish
Administration.

(4)

The power to make an order under subsection (1)—
(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.

(5)

10

87

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.
Orders and regulations: procedure

(1)

Any power conferred by this Part on the Scottish Ministers to make an order or
regulations—
(a) must be exercised by statutory instrument,
(aa) includes power to make such consequential, supplemental, incidental, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,

15

(b) may be exercised so as to make different provision for different purposes.
(2)

No order is, or regulations are, to be made under section 39, 47(1) or 63 or schedule 8
unless a draft of the statutory instrument containing the order or regulations has been
laid before, and approved by a resolution of, the Parliament.

(3)

A statutory instrument containing an order or regulations under any other provision of
this Part is subject to annulment in pursuance of a resolution of the Parliament.

20

88

Interpretation of Part 4
(1)

25

In this Part, unless the context otherwise requires—
“act as a child minder” has the meaning given by paragraph 12(1) of schedule 8;
“adoption service” has the meaning given by paragraph 8 of that schedule;
“adult placement service” has the meaning given by paragraph 11 of that
schedule;
“care home service” has the meaning given by paragraph 2 of that schedule;

30

“care service” has the meaning given by section 37(1);
“child”—
(a)

35

in relation to an adoption service, means a person who is under the age of
18,

(b) in relation to a fostering service, means a person who is under the age of
18, and
(c)

for the purposes of paragraph 6 of that schedule, has the meaning given in
section 93(2)(b) of the Children (Scotland) Act 1995 (c. 36),

but otherwise means a person under the age of 16;
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“child care agency” has the meaning given by paragraph 5 of schedule 8;
“child minding” has the meaning given by paragraph 12 of that schedule;
“condition notice” has the meaning given by section 54;
“day care of children” has the meaning given by paragraph 13 of schedule 8;
5

“domestic premises” means any premises which are wholly or mainly used as a
private dwelling;
“fostering service” has the meaning given by paragraph 9 of schedule 8;
“health body” means a Health Board or Special Health Board constituted by order
under section 2 of the National Health Service (Scotland) Act 1978 (c. 29);

10

“health records” means records relating to the physical or mental health of an
individual (including dental records and medical records);
“hospital” has the meaning given by section 108(1) of the National Health Service
(Scotland) Act 1978;
“housing support service” has the meaning given by paragraph 19 of schedule 8;

15

“improvement notice” has the meaning given by section 51;
“limited registration service” has the meaning given by section 50(5);
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);
“local authority condition notice” has the meaning given by section 70;

20

“medical records” means records relating to the physical or mental health of an
individual which have been prepared by a registered medical practitioner who is,
or has been, responsible for the clinical care of the individual;
“mental disorder” has the same meaning as in section 328 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13);

25

“notice” means notice in writing;
“nurse agency” has the meaning given by paragraph 4 of schedule 8;
“offender accommodation service” has the meaning given by paragraph 7 of that
schedule;
“personal care” has the meaning given by paragraph 20 of that schedule;

30

“personal support” has the meaning given by that paragraph;
“premises” includes any vehicle;
“prescribed” means prescribed by order made by the Scottish Ministers;

35

“provide”, in relation to a care service, means to carry on or manage such a
service; and includes, in the case of a care service which is provided by a body
corporate, a reference to a director, manager, secretary to other similar officer of
the body;
“regulations” means regulations made by the Scottish Ministers;
“relative”, in relation to a child, means a grandparent, brother, sister, uncle or aunt
(whether of the full blood or half blood or by affinity) or step-parent;
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“school care accommodation service” has the meaning given by paragraph 3 of
schedule 8;
“secure accommodation service” has the meaning given by paragraph 6 of that
schedule;
“social services” and “social service” have the meanings given by section 36;

5

“social work services” has the meaning given by section 38;
“someone who cares for” (or “a person who cares for”) a person has the meaning
given by paragraph 20 of schedule 8;
“SCSWIS” means Social Care and Social Work Improvement Scotland (which is
constituted under section 34);

10

“support service” (except in the expression “housing support service”) has the
meaning given by paragraph 1 of schedule 8;
“voluntary organisation” means a body, other than a public or local authority, the
activities of which are not carried on for profit; and
“vulnerability or need”, in relation to a person, has the meaning given by
paragraph 20 of schedule 8.

15

(2)

In this Part, a person who uses, or is eligible to use, a social service includes any person
to whom that service is, or may be, provided.

(3)

For the purposes of this Part, information is “confidential information” where—
(a) the identity of an individual is ascertainable—

20

(i)

from that information, or

(ii) from that information and other information which is in the possession of,
or is likely to come into the possession of, the person holding that
information, and
(b) the information was obtained or generated by a person who, in the circumstances,
owed an obligation of confidence to that individual.

25

89

Minor and consequential amendments and repeals: SCSWIS
Schedule 10 (which makes minor modifications of enactments and modifications
consequential on the provisions of this Part) has effect.

30

89A

Minor modifications: Scottish Social Services Council
Schedule 10A (which makes minor modifications of Part 3 of the Regulation of Care
(Scotland) Act 2001 (asp 8)) has effect.

PART 5
HEALTH CARE: SCRUTINY AND IMPROVEMENT
35

90

Healthcare Improvement Scotland
After section 10 of the National Health Service (Scotland) Act 1978 (c. 29) insert—
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“Healthcare Improvement Scotland
10A
(1)

Healthcare Improvement Scotland
There is established a body to be known as Healthcare Improvement Scotland
(in this Act referred to as “HIS”) which—
(a) is to exercise the functions conferred on it by virtue of this Act and any
other enactment; and

5

(b) has the general duty of furthering improvement in the quality of health
care.
(2)
10

In subsection (1)(b), “health care” means services for or in connection with the
prevention, diagnosis or treatment of illness provided—
(a) under the health service; or
(b) by persons providing independent health care services.

15

(3)

In carrying out its functions, HIS is to act subject to and in accordance with
such directions as may be given by the Scottish Ministers.

(4)

The Scottish Ministers may vary or revoke any direction given under
subsection (3).

(5)

Schedule 5A (which makes further provision about the status, constitution,
proceedings etc. of HIS) has effect.
Principles

20

10B

Principles

(1)

HIS must exercise its functions in accordance with the principles set out in the
following subsections.

(2)

The safety and wellbeing of all persons who use services provided under the
health service and independent health care services are to be protected and
enhanced.

(3)

Good practice in the provision of those services is to be identified, promulgated
and promoted.

(4)

The provision of those services in a manner which takes appropriate account of
guidance and other information (including evidence) published or endorsed by
HIS is to be promoted and encouraged.

25

30

Functions related to the health service
10C
(1)
35

40

Health service functions
HIS is to exercise the following functions of the Scottish Ministers—
(a) functions in relation to supporting, ensuring and monitoring the quality
of health care provided or secured by the health service including,
without prejudice to the foregoing generality, providing quality
assurance and accreditation;
(b) functions in relation to supporting, ensuring and monitoring the
discharge of the duty under section 2B by each body to whom that
section applies;
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(c) functions in relation to supporting, ensuring and monitoring the
discharge of the duty under section 2D by each body to whom that
section applies, other than HIS, insofar as the discharge of that duty is
relevant to—
(i)

5

the quality of health care provided or secured by the health service;
or

(ii) the discharge of the duty under section 2B;
(d) functions in relation to the evaluation and provision of advice to the
health service on the clinical and cost effectiveness of new and existing
health technologies including drugs,

10

conferred on them by this Act including, without prejudice to the foregoing
generality, those functions specified in section 1(1).
(2)

HIS is to exercise the following functions of the Scottish Ministers subject to
any limitations specified—
(a) the power of the Scottish Ministers under section 16(1) to assist
voluntary organisations whose activities include the provision of a
service similar to or related to the functions of HIS;

15

(b) the power of the Scottish Ministers under section 16B to give financial
assistance to voluntary organisations whose activities consist of or
include the provision of services similar to or related to the functions of
HIS; and such assistance may be given only on such terms and
conditions as the Scottish Ministers determine;

20

(c) the power of the Scottish Ministers under section 42 to disseminate, in
respect of the functions of HIS, information relating to the promotion
and maintenance of health and the prevention of illness;

25

(d) the duties of the Scottish Ministers under section 47—
(i)

30

to make available such facilities as appear to HIS to be reasonably
required for undergraduate and post-graduate clinical teaching and
research and for the education and training of persons providing or
intending to provide services under this Act; and

(ii) to conduct, or assist by grants or otherwise under that section any
person to conduct, research into matters relating to the functions of
HIS;
(e) the powers of the Scottish Ministers under section 79(1) to take on lease
or to purchase moveable property and land so far as required for the
purposes of HIS and to use for those purposes and manage any heritable
or moveable property so acquired;

35

(f) the powers of the Scottish Ministers under section 79(1A) to dispose of
land no longer required for the purposes of HIS.
40

(3)

HIS is to exercise the following functions—
(a) a duty to provide information to the public about the availability and
quality of services provided under the health service;
(b) a duty to provide such information to a person in such form as that
person may reasonably request;
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(c) when requested by the Scottish Ministers, a duty to provide to the
Scottish Ministers advice about any matter relevant to the health service
functions of HIS;
(d) a power to provide such advice to Scottish Ministers at any time;
(e) when asked to do so, a duty to provide such advice to—

5

(i)

persons who provide, seek to provide or may provide services
under the health service;

(ii) persons, or groups of persons, representing those who use, or are
eligible to use, such services;
(iii) persons, or groups of persons, representing those who care for
those who use, or are eligible to use, such services;

10

(iv) local authorities;
(v) a Health Board, Special Health Board or the Agency (each a
“body” for the purposes of subsection (4));
(vi) such other persons, or groups of persons as may be prescribed;

15

(f) a power to disseminate such information as HIS considers relevant of
general or specific application arising out of or in connection with the
exercise of its health service functions.
(4)

HIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any such person, authority or body as
is mentioned in subsection (3)(e).

(5)

References in this Act to the health service functions of HIS are, subject to
subsections (6) and (7), to the functions conferred by virtue of this section and
section 10D (including any functions delegated by order under that section).

(6)

Where a provision of this section which confers a function on HIS refers to the
health service functions of HIS, that reference is to be construed as a reference
to the functions conferred by virtue of this section and section 10D other than
the function conferred by the provision.

(7)

Where a provision of this section which confers a function on HIS refers to the
functions of HIS, that reference is to be construed as including a reference to
the functions conferred by virtue of this section and section 10D other than the
function conferred by the provision.

20

25

30

10D
(1)

The Scottish Ministers may by order delegate to HIS such of their functions
relating to the health service as they consider appropriate.

(2)

HIS is to provide such services, and carry out such tasks, for bodies associated
with the health service as the Scottish Ministers and those bodies may agree;
and is to do so on such terms and conditions as may be so agreed.

(3)

Notwithstanding that it is exercising functions relating to the health service on
behalf of the Scottish Ministers or other bodies associated with the health
service, HIS—

35

40

Health service functions: further provision

(a) is entitled to enforce any rights acquired in the exercise of those
functions;
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(b) is to be liable in respect of any liabilities incurred (including liability in
damages for wrongful or negligent acts or omissions) in the exercise of
those functions,
in all respects as if HIS were acting as a principal.

5

(4)

All proceedings for the enforcement of such rights or liabilities are to be
brought by or against HIS in its own name.
Functions related to independent health care

10E
(1)

Independent health care functions
HIS is to exercise the following functions—
(a) a duty to provide information to the public about the availability and
quality of independent health care services;

10

(b) a duty to provide such information to a person in such form as that
person may reasonably request;
(c) when requested by the Scottish Ministers, a duty to provide to the
Scottish Ministers advice about any matter relevant to the independent
health care functions of HIS;

15

(d) a power to provide such advice to the Scottish Ministers at any time;
(e) when asked to do so, a duty to provide such advice to—
(i)
20

persons who provide, seek to provide or may seek to provide
independent health care services;

(ii) persons, or groups of persons, representing those who use, or are
eligible to use, such services;
(iii) persons, or groups of persons, representing those who care for
those who use, or are eligible to use, such services;
(iv) local authorities;

25

(v) a Health Board, Special Health Board or the Agency (each a
“body” for the purposes of subsection (2));
(vi) such other persons, or groups of persons as may be prescribed;
(f) a power to disseminate such information as HIS considers relevant of
general or specific application arising out of or in connection with the
exercise of its independent health care functions.

30

35

(2)

HIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any person, authority or body as is
mentioned in subsection (1)(e).

(3)

References in this Act to the independent health care functions of HIS are,
subject to subsection (4)—
(a) to the functions conferred on HIS, or on a person acting on behalf of
HIS, by this section and by sections 10J, 10K, 10O to 10X, 10Z, 10Z3
and 10Z13;
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(b) to any functions delegated to HIS under section 10H(6) to the extent that
such functions relate to standards and outcomes applicable to
independent health care services;
(c) to the functions conferred on HIS by section 10L to the extent that such
functions relate to inspections of independent health care services; and

5

(d) to the functions conferred on HIS by section 10M to the extent that such
functions relate to reports on inspections of independent health care
services.
(4)
10

Where a provision of this section, or those sections, which confers a function
on HIS refers to the independent health care functions of HIS, the reference is
to be construed as a reference to the functions conferred by this section and
those sections other than the function conferred by the provision.
Meaning of “independent health care services”

10F
15

(1)

Meaning of “independent health care services”
In this Act, an “independent health care service” is any of the following—
(a)

an independent hospital;

(b) a private psychiatric hospital;
(c)

an independent clinic;

(d) an independent medical agency;
(e) an independent ambulance service.

20

(2)

25

In subsection (1)—
“independent hospital” means a hospital which is neither a health service
hospital nor a private psychiatric hospital; and for the purposes of this
definition includes part of a health service hospital if (not being a private
psychiatric hospital)—
(a)

it is carried on as a separate unit;

(b) it does not provide treatment or nursing in pursuance of this Act;
(c)
30

35

no part of it is contained within the same building as any such part
which does provide treatment or nursing in pursuance of this Act;

“private psychiatric hospital” means any premises used or intended to be
used for the provision of medical treatment to one or more patients
subject to an order or direction under the Mental Health (Care and
Treatment) (Scotland) Act 2003 (asp 13) or the Criminal Procedure
(Scotland) Act 1995 (c. 46) (whether or not other persons are treated
there), not being—
(a)

a health service hospital;

(b) a state hospital; or
(c)
40

otherwise an independent health care service;

“independent clinic” means a clinic which is not comprised in a hospital
and in or from which services are provided, other than in pursuance of
this Act, by a medical practitioner or dental practitioner;
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“independent medical agency” means an undertaking which is neither an
independent clinic nor an undertaking comprised in a hospital and which
consists of or includes the provision of services, other than in pursuance
of this Act, by a medical practitioner.
“independent ambulance service” means, subject to subsection (5), a
service which consists of or includes—

5

(a)

10

provision (other than provision falling within paragraph (b) below)
of medical treatment, medical care or other care to relevant
patients while such patients are being transported to or from a
place of medical treatment;

15

(b) provision, at or in connection with a public event, of medical
treatment outwith relevant premises under arrangements made
between the provider of the service and another (whether or not the
service includes a means of transport for transporting patients from
the event to relevant premises).
(3)

In paragraph (a) of the definition of “independent ambulance service” in
subsection (2)—
“relevant patient” is a patient—
(a)

20

whose condition or recovery would or might be impaired were the
treatment or care mentioned in that paragraph not to be provided;

(b) whose condition affects the patient’s mobility to such an extent
that, were such treatment or care not to be provided while the
patient is being transported as mentioned in that paragraph, the
patient’s condition or recovery would or might be impaired;
(c)

25

whose mobility is such that, without such treatment or care, it
would be difficult or impossible for the patient to be transported as
mentioned in that paragraph;

“place of medical treatment” means a hospital or other premises used or
intended to be used for the provision of medical or dental treatment, and
includes an independent health care service mentioned in paragraphs (a)
to (d) of subsection (1).

30

(4)

In paragraph (b) of the definition of “independent ambulance service” in
subsection (2)—
“public event” means an event, function or other organised activity of
any kind to which members of the public have access;

35

“medical treatment” includes medical care and medical advice;
“relevant premises” means premises used or intended to be used for the
provision of medical treatment, medical care or medical advice, but does
not include—
(a)

40

any means of transport as mentioned in that paragraph; or

(b) any temporary premises at or near, and provided in connection
with, the public event.
(5)
45
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(6)

In subsection (5), “remuneration” does not include remuneration payable by a
health service body under arrangements made for the provision of the service.

(7)

Where, by virtue of payment of remuneration, the provider of a service under
the health service acts as an independent ambulance service, HIS’s independent
health care functions are exercisable in relation to that provider only where,
and to the extent that, the provider is so acting.

5

10G

Power to modify definitions
The Scottish Ministers, after consulting such persons (or groups of persons) as
they consider appropriate, may by order—
(a) modify the independent health care functions of HIS by amending,
removing or adding to those functions;

10

(b) modify the definition of independent health care service in section
10F(1).
Standards and outcomes
15

10H
(1)

Standards and outcomes
The Scottish Ministers may prepare and publish standards and outcomes
applicable to—
(a) services provided under the health service;
(b) independent health care services.

20

(2)

The Scottish Ministers must keep any standards and outcomes so published
under review and may under subsection (1) publish amended standards and
outcomes whenever they consider it appropriate to do so.

(3)

Before publishing under subsection (1) any—
(a) standards and outcomes;
(b) amended standards and outcomes which in the opinion of the Scottish
Ministers are substantially different from the standards and outcomes (or
amended standards and outcomes) last so published,

25

the Scottish Ministers must consult such persons, or groups of persons, as they
consider appropriate.
30

(4)

In relation to a service provided under the health service, or an independent
health care service, any applicable standards and outcomes published under
subsection (1) must be taken into account—
(a) by HIS in making any decision under this Part;
(b) in any proceedings on an appeal under section 10Y; and
(c) in any proceedings for an offence in relation to registration under section
10O.

35

40

(5)

The Scottish Ministers may make different provision for different services
under subsection (1).

(6)

The Scottish Ministers may delegate their functions under subsections (1) to
(3) to HIS or such other persons as they consider appropriate.
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Inspections
10I

Inspections of services provided under the health service

(1)

HIS may, in pursuance of its general duty of furthering improvement in the
quality of health care in Scotland, inspect any service provided under the health
service.

(2)

An inspection under this section must be conducted in accordance with a
plan—

5

(a) prepared in accordance with section 10KA; and
(b) approved by the Scottish Ministers.
10

10J
(1)

Inspections of independent health care services
HIS may inspect—
(a) any independent health care service;
(b) the organisation or co-ordination of any independent health care service.

(2)

The purposes of an inspection under this section may include—
(a) reviewing and evaluating the effectiveness of the provision of the
services which are the subject of the inspection;

15

(b) encouraging improvement in the provision of those services;
(c) enabling consideration as to the need for any recommendations to be
prepared as to any such improvement to be included in the report
prepared under section 10M;

20

(d) investigating any incident, event or cause for concern; and
(e) enabling consideration as to the need for—
(i)

an improvement notice under section 10Q;

(ii) a condition notice under section 10S.
25

(3)

An inspection under this section may be in relation to—
(a) any independent health care service or combination of independent
health care services;
(b) such of the services concerned provided to particular groups of persons;
(c) any part of Scotland.

30

(3A) An inspection under this section must be conducted in accordance with a
plan—
(a) prepared in accordance with section 10KA; and
(b) approved by the Scottish Ministers.
(4)

35


1924

HIS may at any time require a person providing any independent health care
service to supply it with any information relating to the service which it
considers necessary or expedient to have for the purposes of its independent
health care functions.

Public Services Reform (Scotland) Bill
Part 5—Health care: scrutiny and improvement

5

(5)

References in this section to a person providing an independent health care
service include, in the case of a service which is provided by a body corporate,
a reference to a director, manager, secretary or other similar officer of the
body.

(6)

An inspection under this section may, subject to any regulations made under
section 10N, take such form as HIS considers appropriate.

10K

10

61

Authorised persons

(1)

Any inspection under section 10J must be carried out by a person authorised by
HIS (an “authorised person”).

(2)

A person may be authorised by HIS to carry out inspections in relation to any
independent health care service or all of them.

(3)

An authorised person may at any time enter and inspect premises which are
used, or which the person has reasonable cause to believe are used, for the
purpose of providing the independent health care service which is the subject
of the inspection.

(4)

Where an authorised person is in possession of confidential information which
has been obtained for the purposes of an inspection under section 10J the
authorised person must not use or disclose that information other than—

15

(a) for the purposes of that inspection;
(b) so as to comply with an enactment or court order requiring disclosure;

20

(c) to the extent considered necessary by the authorised person for the
purpose of protecting the welfare of—
(i)

any child under the age of 16 years;

(ii) any adult at risk (within the meaning of section 3 of the Adult
Support and Protection (Scotland) Act 2007 (asp 10)); or

25

(d) to the extent considered necessary by the authorised person for the
purpose of the prevention or detection of crime or the apprehension or
prosecution of offenders.
(5)
30

For the purposes of subsection (4), information is “confidential information”
where—
(a) the identity of an individual is ascertainable—
(i)

from that information; or

(ii) from that information and other information which is in the
possession of, or is likely to come into the possession of, the
person holding that information; and

35

(b) the information was obtained or generated by a person who, in the
circumstances, owed an obligation of confidence to that individual.
10KA

Inspections: best regulatory practice

(1)

HIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.

(2)

The plan—

40
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(a) must set out arrangements for inspections to be so carried out (including
inspections of those services subject to self evaluation);
(b) may make different provision for different purposes.
(3)

For the purposes of subsection (1), “best regulatory practice” means practice
under which (in particular) inspections should be carried out in a way that is
transparent, accountable, proportionate and consistent.

(4)

In preparing a plan under subsection (1), HIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

HIS—

5

(a) must keep the plan under review; and

10

(b) may from time to time revise, with the approval of the Scottish
Ministers, the plan.
(6)

15

10L
(1)

HIS must, in preparing a plan (or any revisal), consult such persons as it
considers appropriate.
Inspections at request of Scottish Ministers
HIS must, at the request of the Scottish Ministers, inspect—
(a) any service provided under the health service as they may specify;
(b) any independent health care service so specified;
(c) the organisation or co-ordination of any service mentioned in paragraph
(a) or (b) so specified;

20

(d) any independent health care service so specified together with any
service provided under the health service so specified.

25

(2)

The Scottish Ministers may specify purposes for any inspection under this
section.

(3)

An inspection under this section is to be conducted in accordance with a
timetable approved by the Scottish Ministers.

10M
(1)

Inspections: reports
Where an inspection under section 10I, 10J or section 10L has been completed,
HIS––
(a) must prepare a report on the matters inspected; and

30

(b) must without delay send a copy of that report to the person providing the
service which has been inspected.
(2)

Before finalising a report prepared under subsection (1), HIS must give the
person providing the service an opportunity of commenting on a draft of the
report.

(3)

HIS must make copies of any report prepared under subsection (1) available
for inspection at its offices by any person at any reasonable time; and it must
take such other steps as it considers appropriate for publicising any such report.

(4)

Regulations may make further provision concerning the preparation, content
and effect of reports under subsection (1), and in particular may make—

35

40
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(a) different provision in relation to different independent health care
services and different services provided under the health service;
(b) provision requiring copies of reports to be sent to the Scottish Ministers
(or such other persons as may be specified in regulations) in such
circumstances as may be so specified;

5

(c) provision (including provision modifying any duties under this section)
specifying circumstances in which—
(i)

any right to receive;

(ii) access to;
(iii) availability of,

10

copies of reports (or of parts of such reports) may be restricted, refused
or withheld.
10N
(1)

Regulations relating to inspections
Regulations may make further provision concerning inspections under—
(a) section 10I;

15

(b) section 10J;
(c) section 10L.

20

(2)

Regulations under subsection (1) may make different provision for different
inspections provided for under the provisions mentioned in that subsection.

(3)

Regulations under subsection (1) may, in particular, make provision—
(a) as to types of inspection which may be conducted;
(b) as to timing and frequency of inspections;
(c) as to seizure and removal of anything found during the course of an
inspection;

25

(d) as to persons who may be authorised to carry out inspections;
(e) requiring or facilitating the sharing or production of information
(including health records) for the purposes of an inspection;

30

(f) as to interviews and examinations (including physical and mental
examinations) which may be carried out in connection with the
inspections;
(g) requiring any person to provide to an authorised person an explanation of
information produced to an authorised person;

35

(ga) requiring information produced to an authorised person to be held in
compliance with prescribed conditions and further disclosures to be
made in compliance with such conditions;
(h) empowering an authorised person to disclose to a person prescribed for
the purposes of this paragraph any information of a prescribed nature
which the authorised person holds in consequence of an inspection;

40

(i) creating offences punishable on summary conviction by a fine not
exceeding level 4 on the standard scale for the purpose of enforcing any
provision of the regulations.
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(4)

5

In subsection (3)(e), “health records” means records relating to the physical or
mental health of an individual (including dental records and medical records);
and for the purposes of this subsection “medical records” means records which
have been prepared by a medical practitioner who is, or has been, responsible
for the clinical care of the individual.
Registration

10O

10

Registration of independent health care services

(1)

A person who seeks to provide a independent health care service must apply to
HIS for registration of the service.

(2)

An application must—
(a) give such information as may be prescribed about prescribed matters;
(b) identify an individual (who may be the applicant) who is to manage the
service;
(c) give any other information which HIS may reasonably require the
applicant to give;

15

(d) without prejudice to subsection (1)(b) of section 10Z, be accompanied by
the fee imposed under subsection (2)(a) of that section.
10P

Grant or refusal of registration

(1)

HIS may grant or refuse registration of an independent health care service
under section 10O.

(2)

A grant of registration may be subject to such conditions as HIS considers
appropriate.

(3)

If HIS is satisfied, in relation to the application, that the requirements of––

20

(a) such regulations as are applicable under section 10Z2; and
(b) any other enactment which appears to HIS to be relevant,

25

will be complied with in relation to that service, it must give notice under
section 10U(1)(a), or as the case may be section 10W; otherwise it must give
notice under section 10U(1)(b).
(4)

On granting a registration HIS must issue a certificate of registration to the
applicant.

(5)

The person for the time being providing the service must ensure that the
certificate (or a copy of it) is, while the certificate is current, kept affixed in a
conspicuous place in each of the premises in or from which that service is
provided; and, if those premises do not include the principal (or only) office of
the service, then in that office also.

30

35
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Improvement notices
10Q

Improvement notices: independent health care services
HIS may at any time give a notice (an “improvement notice”) to the person for
the time being providing a registered independent health care service that,
unless within such reasonable period as may be specified in the notice, there is
a significant improvement, of such a nature as may be so specified, in the
provision of that service, it intends to make a proposal under section 10R.

5

Proposals and applications in relation to registered independent health care services
10R
10

(1)

Cancellation of registration
HIS may, at any time after the expiry of the period specified in an
improvement notice under section 10Q given in respect of an independent
health care service, propose to cancel the registration of the service—
(a) on the ground that any person has been convicted of a relevant offence in
relation to the service;
(b) on the ground that the service is being, or has at any time been, carried
on other than in accordance with the relevant requirements; or

15

(c) on any other ground which may be prescribed.
(2)

For the purposes of—
(a) paragraph (a) of subsection (1) the following are relevant offences—
(i)

20

an offence under any of sections 10G to 10Z12 (in this section,
“this group of sections”);

(ii) an offence under regulations made under this group of sections ; or
(iii) an offence which, in the opinion of HIS, makes it appropriate that
the registration should be cancelled; and
(b) paragraph (b) of that subsection, the following are relevant
requirements—

25

(i)

any requirements or conditions imposed by or under this group of
sections; or

(ii) the requirements of regulations made under this group of sections.
30

(3)

10RA

35

Where a person providing a registered independent health care service ceases
to provide the service, HIS may cancel the registration of the service.
Emergency cancellation of registration

(1)

HIS may apply to the sheriff for an order cancelling the registration of an
independent health care service.

(2)

The application may be granted if it appears to the sheriff that, unless the order
is made, there will be a serious risk to the life, health or wellbeing of persons.

(3)

The sheriff may make such interim order as the sheriff thinks fit.

(4)

As soon as practicable after HIS has applied for an order under subsection (1),
it must notify the appropriate authorities.
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(5)

Where the order applied for is made (or an interim order is made), HIS must as
soon as reasonably practicable give a copy of it to the person who provides the
independent health care service.

(6)

The sheriff may determine an application under this section in the absence of
the person providing the independent health care service to which the
application relates.

(7)

An order under this section has effect—

5

(a) from the time at which it is made; or
(b) from such other time as the sheriff considers appropriate.
10

(8)

Within 14 days of the day on which an order under this section is made, an
appeal may be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order;
(b) revoke the order;
(c) modify the order;

15

(d) make such other order as the sheriff principal thinks fit.
(10) The decision of the sheriff principal on an appeal under subsection (8) is final.
(11) An order under this section has effect notwithstanding the making of an appeal
in relation to the order.
20

(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority; and

(ii) Health Board,
within whose area the independent health care service is provided, and
(b) any other body established by or under an enactment whom HIS thinks it
appropriate to notify.

25

10S

Condition notices
HIS may at any time give notice (in sections 10SA, 10SB, 10V and 10W
referred to as a “condition notice”) to the person for the time being providing a
registered independent health care service that it proposes to—

30

(a) vary or remove a condition for the time being in force; or
(b) impose an additional condition,
in relation to the registration.
10SA
35

(1)

Emergency condition notices
Subsection (2) applies where—
(a) a person is providing a registered independent health care service; and
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(b) HIS believes that the absence of a condition in relation to the registration
of that service poses a serious risk to the life, health or wellbeing of
persons.
(2)

HIS may at any time give notice (an “emergency condition notice”) to the
person providing the registered independent health care service specifying a
condition, in relation to registration, in respect of that risk.

(3)

The condition so specified takes effect immediately on receipt of the
emergency condition notice.

(4)

An emergency condition notice must—

5

(a) state that, within 14 days after service of the notice, the person to whom
it is given may make written representations to HIS concerning any
matter which that person wishes to dispute; and

10

(b) explain the right of appeal conferred by section 10SC(1).
(5)
15

HIS must consider any representations made under subsection (4)(a) and,
following such consideration, must—
(a) give the person providing the registered independent health care service
a condition notice stating that HIS proposes to vary or remove the
condition specified in the emergency condition notice; or
(b) notify the person that it does not intend to give such a condition notice.

20

25

(6)

When notifying a person under subsection (5)(b), HIS must explain the right of
appeal conferred by section 10SC(1).

(7)

Where a condition notice has been given by virtue of subsection (5)(a)
containing a proposal to remove the condition, HIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.

10SB

Application of Act to condition notices following emergency condition
notices

(1)

Section 10V does not apply to a condition notice given by virtue of section
10SA(5)(a).

(2)

The reference in section 10W(5) to a proposal in relation to which a condition
notice has been given does not include a reference to a proposal contained in a
condition notice given by virtue of section 10SA(5)(a) to remove the condition
mentioned in that provision.

(3)

The reference to a proposal in section 10Y(1) does not include a reference to a
proposal contained in a condition notice given by virtue of section 10SA(5)(a)
to remove the condition mentioned in that provision.

30

35

10SC
(1)

Emergency condition notices: appeals
A person—
(a) who is given an emergency condition notice; and
(b) who—

40

(i)

makes no written representations in accordance with section
10SA(4)(a); or
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(ii) makes such representations but is notified as mentioned in section
10SA(5)(b),
may, within 14 days after the relevant date, appeal to the sheriff against the
imposition of the condition.

5

(2)

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service
of the emergency condition notice;
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

10

(3)

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to
continue to have effect;
(b) direct that the condition is to cease to have effect;
(c) direct that the condition be varied as specified in the direction;
(d) impose an additional condition in relation to the registration.

15

10T
(1)

Applications in respect of conditions
A person providing a registered independent health care service may apply to
HIS—
(a) for the variation or removal of any condition for the time being in force,
or for the addition of a condition, in relation to the registration; or

20

(b) for cancellation of the registration,
but no such application is competent in circumstances mentioned in subsection
(2).
(2)

The circumstances are that HIS has given the person notice—
(a) under section 10U(2) of its proposal to cancel the registration (unless
HIS has decided not to take that step); or

25

(b) under section 10W(3) of its decision to cancel the registration and the
time within which an appeal may be brought has not expired or, if an
appeal has been brought, that appeal has not been determined.
30

(3)

An application under subsection (1) must be made in such manner and state
such particulars as may be prescribed; and, without prejudice to subsection
(1)(b) of section 10Z must be accompanied by the fee imposed under
subsection (2)(a) or, as the case may be, (c) of that section.

(4)

If HIS decides to grant an application under subsection (1)(a) it must give the
applicant notice of its decision (stating, where applicable, the condition varied,
removed or added) and issue a new certificate of registration.

35

10U
(1)
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(a) to grant that application but to do so subject to a condition which has not
been agreed in writing between it and the applicant, it must give the
applicant notice of the proposed condition;
(b) to refuse that application, it must give such notice of the proposed
refusal.

5

(2)

HIS must give any person who provides a registered independent health care
service notice of a proposal to cancel the registration (other than in accordance
with an application under subsection (1)(b) of section 10T).

(3)

HIS must give an applicant under subsection (1)(a) of section 10T notice of a
proposal to refuse that application.

(4)

A notice under this section must give HIS’s reasons for its proposal.

10

10V

Right to make representations to HIS as respects proposals

(1)

A condition notice or a notice under section 10U must state that, within 14
days after service of the notice, the person to whom it is given may make
written representations to HIS concerning any matter which that person wishes
to dispute.

(2)

Where such a notice has been given—

15

(a) HIS may not decide to implement the proposal until (whichever first
occurs)—
(i)

20

where the person to whom the notice was given makes such
representations as are mentioned in subsection (1), it has
considered those representations;

(ii) that person notifies HIS in writing that such representations will
not be made;
(iii) the period of 14 days mentioned in that subsection elapses without
such representations being made and without HIS receiving such
notification; and

25

(b) where the circumstances are as mentioned in paragraph (a)(ii) or (iii)
above, HIS must implement the proposal unless it appears to it that it
would be inappropriate to do so.

30

Notice of decision on application for registration
10W

Notice of HIS’s decisions

(1)

If HIS decides to grant unconditionally an application made under section 10O,
or to grant such application subject only to a condition which has been agreed
in writing between HIS and the applicant, it must give the applicant notice of
its decision.

(2)

A notice under subsection (1) must state the agreed condition.

(3)

If HIS decides to implement a proposal in relation to which it has given a
person a condition notice or a notice under section 10U, it must give that
person notice of the decision.

(4)

A notice under subsection (3) must—

35

40
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(a) explain the right of appeal conferred by section 10Y; and
(b) in the case of a decision to implement a proposal—
(i)

5

in relation to which a condition notice has been given, state the
condition as varied, the condition which is removed or (as the case
may be) the additional condition imposed; or

(ii) of which notice has been given under subsection (1)(a) of section
10U, state the condition subject to which the application is
granted.
(5)
10

Subject to subsection (6), a decision to implement a proposal in relation to
which a condition notice has been given or of which notice has been given
under subsection (1)(a) or (2) of section 10U does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section
10Y(1) has elapsed; and
(b) if an appeal is brought, until that appeal is finally determined or is
abandoned.

15

(6)

20

Where the decision is to implement a proposal of which notice has been given
under subsection (1)(a) of section 10U and the applicant notifies HIS in
writing, before the period of 14 days referred to in section 10Y(1) has elapsed,
that there will be no appeal, the decision takes effect on receipt of that
notification.
Conditions as to numbers

10X

Conditions as to numbers
Without prejudice to the generality of section 10P(2) or 10S, a condition
imposed under either of those provisions in relation to an independent health
care service may limit the number of persons to whom the service may be
provided.

25

Appeal against decision to implement proposal
10Y
(1)

A person given notice under section 10W(3) of a decision to implement a
proposal may, within 14 days after that notice is given, appeal to the sheriff
against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct
that is not to have effect; and where the registration is not to be cancelled may
(either or both)—

30

35

Appeal against decision to implement proposal

(a) vary or remove any condition for the time being in force in relation to the
registration;
(b) impose an additional condition in relation to the registration.
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Fees
10Z
(1)
5

Registration fees
The Scottish Ministers, after consulting such persons, or groups of persons, as
they consider appropriate on the potential effect of so prescribing on the
services which the persons, or persons they represent, provide, may
prescribe—
(a) maximum fees which may be imposed by HIS under this section;
(b) circumstances in which fees so imposed are or are not to be payable.

(2)

Subject to the provisions of this section, HIS must impose fees in respect of—
(a) any application made for registration of an independent health care
service or for cancellation of any such registration;

10

(b) the annual continuation of any such registration;
(c) any application made for the variation or removal of a condition for the
time being in force in relation to any such registration;
(d) issuing to a person a new certificate of registration—

15

(i)

at the instance of that person;

(ii) by virtue of any application by that person; or
(iii) by virtue of any new information provided by that person in
pursuance of regulations under this group of sections (within the
meaning of section 10R(2)(a)).

20

(3)

Without prejudice to subsection (1)—
(a) HIS must, in fixing fees under this section, have regard to its reasonable
expenses in carrying out its functions, but
(b) where it appears to HIS to be appropriate it may charge a nominal fee, or
remit the fee altogether.

25

Regulations
10Z1
(1)

Regulations: registers and registration
Regulations may—
(a) make provision about the keeping of registers by HIS;

30

(b) make provision about registration under section 10O and in particular
about—
(i)

the making of applications for such registration;

(ii) the content of certificates of registration;
35

(iii) categories of applicant who cannot competently make certain
applications;

40

(c) require HIS to secure that, on such conditions, in such circumstances
and, subject to subsection (2) on payment of such fees as may be
specified in regulations, any person is to be afforded access to, and
provided with a copy of an entry in or with an extract from, a register
kept by HIS;
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(d) except such part of a register as may be specified in the regulations from
any requirement made by virtue of paragraph (c);
(e) confer additional functions on HIS in relation to registration under
section 10O.

5

(2)

10Z2
10

Regulations under paragraph (c) of subsection (1) may specify circumstances
in which the fees mentioned in that paragraph are not to be payable; and the
fees must in any event not be payable in any case where HIS consider it
appropriate to provide the copy or extract in question free of charge.
Regulations: independent health care services

(1)

Regulations may impose, in relation to independent health care services, any
requirements which the Scottish Ministers consider appropriate for the
purposes of this Part.

(2)

Without prejudice to the generality of subsection (1) regulations may make it
an offence to contravene or fail to comply with—
(a) any specified provision of the regulations, or

15

(b) a condition of registration for the time being in force.
(3)

A person who commits an offence under the regulations is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

(4)

Before the Scottish Ministers make regulations containing provision as
mentioned in subsection (2), they must consult such persons, or groups of
persons, as they consider appropriate.

20

Complaints about independent health care services
10Z3
(1)

HIS must establish a procedure by which a person, or someone acting on a
person’s behalf, may make complaints (or other representations) in relation to
the provision to the person of an independent health care service or about the
provision of an independent health care service generally.

(2)

The procedure must provide for it to be available whether or not procedures
established by the provider of the service for making complaints (or other
representations) about that service have been or are being pursued.

(3)

Before establishing a procedure under subsection (1), HIS must consult the
Scottish Public Services Ombudsman and such persons, or groups of persons,
as it considers appropriate on its proposals for such a procedure.

(4)

HIS must keep the procedure under review and must vary it whenever, after
such consultation, it considers it appropriate to do so.

(5)

HIS must give such publicity to the procedure (including the procedure as
varied under subsection (4)) as it considers appropriate and must give a copy of
the procedure to any person who requests it.

25

30

35
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Offences
10Z4
(1)

Offences in relation to registration
Any person who—
(a) provides an independent health care service while it is not registered
under section 10O; or

5

(b) with intent to deceive, pretends that an independent health care service is
so registered,
commits an offence and is liable on summary conviction to a fine not
exceeding level 5 on the standard scale or to imprisonment for a term not
exceeding three months or to both.

10

(2)

10Z5

Any person who fails to comply with section 10P(5) commits an offence and is
liable on summary conviction to a fine not exceeding level 2 on the standard
scale.
False statements in applications
Any person who, in an application—

15

(a) for registration of an independent health care service; or
(b) for variation or removal of a condition in force in relation to such a
registration,
knowingly makes a statement which is false or misleading in a material respect
commits an offence and is liable on summary conviction to a fine not
exceeding level 4 on the standard scale.

20

10Z6

Offences by bodies corporate etc.
Where an offence under this group of sections (within the meaning of section
10R(2)(a)), or under regulations made under those sections, committed by—

25

(a) a body corporate other than a local authority, is committed with the
consent or connivance of, or is attributable to any neglect on the part of,
a person who—
(i)

is a director, manager or secretary of the body corporate; or

(ii) purports to act in any such capacity;
30

(b) a firm, is committed with the consent or connivance of, or is attributable
to any neglect on the part of, a person who—
(i)

is a partner in the firm; or

(ii) purports to act in that capacity;
35

(c) an unincorporated association other than a firm, is committed with the
consent or connivance of, or is attributed to any neglect on the part of, a
person who—
(i)

is concerned in the management or control of the association; or

(ii) purports to act in the capacity of a person so concerned,
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the person (as well as the body corporate or, as the case may be, firm or
association) commits the offence and is liable to be proceeded against and
punished accordingly.
Inquiries

5

10Z7
(1)

Inquiries
HIS may cause an inquiry to be held into any matter connected with—
(a) the exercise of its functions; or
(b) the provision of an independent health care service or a service provided
under the health service.

10

(2)

Before there is commenced an inquiry under subsection (2), HIS may direct
that it be held in private; but where no such direction has been given the person
holding the inquiry may if that person thinks fit hold it, or any part of it, in
private.

(3)

Subject to subsection (4), subsections (2) to (6) of section 210 of the Local
Government (Scotland) Act 1973 (c. 65) (provisions relating to local inquires)
apply in relation to an inquiry under subsection (1) as they apply in relation to
a local inquiry under that section.

(4)

For the purposes of an inquiry under subsection (1), any reference in those
subsections which, by virtue of the Scotland Act 1998 (c. 46), falls to be
construed as a reference to—

15

20

(a) the Scottish Ministers, is to be construed as a reference to HIS; and
(b) a member of the staff of the Scottish Ministers, is to be construed as a
reference to a member of staff of HIS.
(5)

The expenses incurred by HIS in relation to an inquiry under subsection (1)
(including such reasonable sum as HIS may determine for the services of any
of its staff engaged in the inquiry) must, unless HIS is of the opinion that those
expenses should be defrayed in whole or in part by it, be paid by such party to
the inquiry as it may direct; and HIS may certify the amount of the expenses so
incurred.

(6)

Any sum certified under subsection (5) and to be defrayed in accordance with a
direction under that subsection is a debt due by the party directed and is to be
recoverable accordingly.

(7)

In relation to an inquiry under subsection (1), HIS may make an award as to
the expenses of the parties and as to the parties by whom such expenses are to
be paid.

25

30

35

Arrangements to provide independent health care services: registration
10Z7A

Arrangements entered into by certain bodies: services to be registered
Where, in the performance of its functions—
(a) a local authority;

40

(b) a Health Board; or
(c) a Special Health Board,
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makes arrangements with any person to provide an independent health care
service, it must ensure that the service, when provided, is registered under
section 10O.
Duty of certain bodies to be aware of reports, etc.
5

10Z7B Local authorities and other bodies: awareness of HIS reports etc.
(1)

For the purposes of its functions as they relate to the provision of independent
health care services (including the making of arrangements with other persons
to provide such services)—
(a) a local authority;
(b) a Health Board;

10

(c) a Special Health Board,
must take into account the matters mentioned in subsection (3).
(2)

In carrying out its duty under subsection (1), a local authority, Health Board or
Special Health Board must have regard to any guidance issued by the Scottish
Ministers in respect of that duty.

(3)

The matters are such—

15

(a) reports;
(b) information;
(c) notices,
prepared, disseminated, given or otherwise produced by HIS as are relevant to
the provision of the services mentioned in subsection (1) or, as the case may
be, to the organisation or co-ordination of those services.

20

Giving of notice
10Z9
25

(1)

Giving of notice
In this Part, any reference to a notice being given to a person providing, or
seeking to provide, an independent health care service is to be construed as a
reference to its being—
(a) delivered, where the person is—
(i)

an individual, to that individual;

(ii) a body corporate, to the secretary or clerk of that body; or

30

(iii) a firm, to a partner of that firm; or
(b) sent by post, properly addressed to the person, in a registered letter or by
the recorded delivery service,
but a notice sent by post is deemed not given until the third day after the day of
posting.

35

(2)

For the purposes of subsection (1) above, a letter is properly addressed to—
(a) a body corporate, if addressed to the body at its registered or principal
office;
(b) a firm, if addressed to the firm at its principal office; or
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(c) any other person, if addressed to the person at the address last known.
Scottish Health Council
10Z10

Establishment of Scottish Health Council

(1)

HIS may establish under paragraph 8(1) of Schedule 5A a committee to be
known as the Scottish Health Council.

(2)

Where the Scottish Health Council is established—

5

(a) HIS must delegate to the Council the functions mentioned in section
10C(1)(b) and (c); and
(b) the Scottish Ministers are to appoint a member of HIS to chair the
Council.

10

(3)

This section is without prejudice to schedule 5A.
Miscellaneous

10Z11

Transfer of staff
For the purposes of section 12CA, the functions conferred on, delegated to or
otherwise exercisable by HIS are to be treated as functions transferred from a
health service body; and for the purposes of that transfer—

15

(a) NHS Quality Improvement Scotland is to be treated as the transferor
authority;
(b) HIS is to be treated as the transferee authority; and
(c) the date on which section 10A is commenced is to be treated as the
transfer date.

20

10Z12

“Provide” in relation to independent health care services
In this Part, “provide” in relation to an independent health care service, means
to carry on or manage such a service; and related expressions are to be
construed accordingly.”.

25

Consultation with Mental Welfare Commission for Scotland
10Z13

HIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in
every case in which it appears to HIS appropriate having regard to the
Commission’s functions under sections 5(b) and 10 of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).

30

90A

1940

Transfer of staff etc. to Healthcare Improvement Scotland

(1)

This subsection applies to such persons employed by the Scottish Commission for the
Regulation of Care as the Scottish Ministers may by order specify.

(2)

An order under subsection (1) may specify any description of such employees or any
individual such employee.

35
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(3)

Section 86(1)(a), (3), (4) and (5) applies to those persons to whom subsection (1) of this
section applies with the effect that they are transferred into the employment of
Healthcare Improvement Scotland; and any reference to “SCSWIS” in section 86 is to
be read as a reference to “Healthcare Improvement Scotland” in relation to those
persons.

(4)

This subsection applies to such property (including rights) and liabilities of the Scottish
Commission for the Regulation of Care as the Scottish Ministers may by order specify.

(5)

An order under subsection (4) may specify any description of such property or liabilities
or any particular property or liability; but such an order may not include liabilities under
or in connection with any person’s contract of employment.

(6)

Section 86(1)(b) applies to such property and liabilities to which subsection (4) of this
section applies with the effect that they are transferred to, and vest in, Healthcare
Improvement Scotland.

(7)

The power to make an order under subsection (1)—

5

10

(a) must be exercised by statutory instrument,

15

(b) may be exercised so as to make different provision for different purposes.
(8)

91
20

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.
Healthcare Improvement Scotland: constitution, etc.

(1)

Schedule 11 (which inserts schedule 5A into the National Health Service (Scotland) Act
1978 (c. 29)) has effect.

(2)

Schedule 12 (which contains modifications of enactments consequential on section 90)
has effect.

PART 5A
THE MENTAL WELFARE COMMISSION FOR SCOTLAND

25

91A

The Mental Welfare Commission for Scotland

(1)

The Mental Health (Care and Treatment) Scotland Act 2003 (asp 13) is amended as
follows.

(2)

In section 4 (Mental Welfare Commission for Scotland), after subsection (2) insert—
“(2A) In so discharging its functions, the Commission shall act in a manner which
seeks to protect the welfare of persons who have a mental disorder.”.

30

(3)

After section 4 insert—
“Commission Visitors
4A

35

Commission Visitors

(1)

Commission Visitors are to exercise the functions conferred on them by this
Act or any other enactment on behalf of the Commission.

(2)

Commission Visitors may, in addition to the other functions conferred in this
Part, exercise the functions of the Commission mentioned in—
(a) section 8A of this Act;


1941

78

Public Services Reform (Scotland) Bill
Part 5A—The Mental Welfare Commission for Scotland
(b) section 9(1)(d) of the Adults with Incapacity (Scotland) Act 2000 (asp
4).

5

(3)

The Commission may give the Commission Visitors directions of a general or
specific nature in relation to the exercise of the functions conferred on them.

(4)

A Commission Visitor must—
(a) comply with any direction given under subsection (3); and
(b) act in accordance with any guidance issued by the Commission in
relation to the exercise of the functions of Commission Visitors.

(5)

A Commission Visitor acting in the exercise of any function must, if required,
produce evidence of the Commission Visitor’s authority.

(6)

In this Act, “Commission Visitors” are persons appointed under paragraph
7A(1) or (2) of schedule 1 to this Act.”.

10

(4)

In section 5 (duty to monitor operation of Act and promote best practice)—
(a) in paragraph (a), for “operation” substitute “practical application of the
observance of Part 1”,

15

(b) in paragraph (b), for the words from “operation” to the end of the paragraph
substitute “practical application of the observance of Part 1 of this Act”.
(5)

After section 8 insert—
“8A
(1)

20

Duty to raise service concerns with certain bodies
The Commission shall, as it considers appropriate, raise any concerns (of a
general or specific nature) about the provision of any service mentioned in
subsection (2) as respects a person who has a mental disorder, with—
(a) Social Care and Social Work Improvement Scotland;
(b) Healthcare Improvement Scotland; or
(c) such other relevant persons, or group of persons.

25

(2)

The services are—
(a) any social service (within the meaning of Part 4 of the Public Services
Reform (Scotland) Act 2009 (asp 00));
(b) health care (within the meaning of section 10A of the National Health
Service (Scotland) Act 1978 (c. 29)).

30

(3)
(6)

After section 9 insert—
“9A

35

40
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(7)

In subsection (1), the “provision” of any service includes the organisation or
co-ordination of any such service.”.
Duty to give advice: further provision

(1)

The Commission shall when asked to do so provide advice, so far as is
reasonable, to any person about any matters relevant to the functions of the
Commission.

(2)

The Commission may charge a reasonable fee determined by it for any advice
provided under subsection (1).”.

In section 10 (publishing information, guidance etc.), after subsection (2) add—
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“(3)
(8)

79

The Commission may, with the agreement of a person to whom advice is
provided under section 9A(1), publish that advice.”.

In section 11 (investigations), in subsection (1)—
(a) for “the Commission”, where it first occurs, substitute “a Commission Visitor”,
(b) after “Commission”, where it second occurs, insert “Visitor”,

5

(c) in paragraph (a), for “it” substitute “the Commission Visitor”,
(d) in paragraph (b), for “it” substitute “the Commission Visitor”.
(9)
10

In section 12 (investigations: further provision) in subsection (1), for “under section
11(1)” substitute “in relation to any of the circumstances mentioned in section 11(2)”.

(10) In section 13 (visits in relation to patients)—
(a) in subsection (1)—
(i)

for “person authorised by it” substitute “Commission Visitor”,

(ii) after “Commission”, in the second place it occurs, insert “Visitor”,
(iii) for “it”, in the third place it occurs, substitute “the Commission Visitor”,
15

(b) in subsection (3)—
(i)

for “person authorised by the Commission” substitute “Commission
Visitor”,

(ii) the words “either of” are repealed,
(iii) for “subsection (5)” substitute “subsection (5A)”,
20

(c) for subsection (5) substitute—
“(5A) The purposes are—
(a) to provide an opportunity for any patient who may for the time being be
present in the premises to meet a Commission Visitor and discuss with
the Visitor any concerns that the patient may have; and
(b) to assess whether the requirements of such patients in relation to this
Act, the Adults with Incapacity (Scotland) Act 2000 (asp 4) and other
relevant legislation are being met.

25

30

(5B) A Commission Visitor may, when visiting premises under subsection (3),
conduct an assessment of the suitability of the premises (and its facilities) in
relation to the requirements of the patients (or any one of them).”,
(d) subsection (7) is repealed,
(e) in subsection (8)—
(a)

35

in paragraph (a), for “section 2(3) of the Regulation of Care (Scotland) Act
2001 (asp 8)” substitute “paragraph 2 of schedule 8 to the Public Services
Reform (Scotland) Act 2009 (asp 00)”,

(b) in paragraph (b), for “section 2(9) of” substitute “paragraph 6 of schedule 8
to”.
(11) In section 14 (interviews)—
40

(a) in subsection (1), for “person authorised to do so by the Commission (an
“authorised person”)” substitute “Commission Visitor”,
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(b) in subsection (1)(a)(ii), for “authorised person” substitute “Commission Visitor”,
(c) in subsection (2)(a)—
(i)

for “an authorised person” substitute “a Commission Visitor”,

(ii) in sub-paragraph (ii), for “authorised person” substitute “Commission
Visitor”,

5

(iii) for “authorised person”, in the third place it occurs, substitute
“Commission Visitor”,
(d) in subsection (2)(b)—
(i)

for “an authorised person” substitute “a Commission Visitor”,

(ii) for “authorised person” in the second place it occurs, substitute
“Commission Visitor”,

10

(e) subsection (3) is repealed.
(12) In section 15 (medical examination)—
(a) in subsection (1), for “person authorised by the Commission (an “authorised
person”)” substitute “Commission Visitor”,

15

(b) after that subsection insert—
“(1A) Only a Commission Visitor who has also been appointed as a Medical Visitor
may exercise the functions under subsection (1).”,
(c) subsections (2) and (3) are repealed.
(13) In section 16 (inspection etc. of records)—

20

(a) in subsection (1)—
(i)

immediately before “may” insert “or Commission Visitor”,

(ii) at the end add “or, as the case may be, the Commission Visitor”,
(b) in subsection (2), paragraph (a) and the word “or” immediately following are
repealed,

25

(c) in subsection (3), the words “a member of the Commission or, as the case may
be,” are repealed.
(14) In section 17 (duties of Scottish Ministers, local authorities and others as respects
Commission), after “afford the Commission,” insert “any Commission Visitor,”.
(15) Schedule 12A (which makes provision about the governance of the Commission, and
Commission Visitors) has effect.

30

PART 6
SCRUTINY
User focus
35

92

Scrutiny: user focus
(1)
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The persons, bodies and office-holders listed in schedule 13 (the “listed scrutiny
authorities”) must make arrangements which—
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(a) secure continuous improvement in user focus in the exercise of their scrutiny
functions, and
(b) demonstrate that improvement.
(2)

User focus is the involvement of users of scrutinised services in the design and delivery
of scrutiny functions in relation to those services and the governance of the listed
scrutiny authorities.

(3)

Scrutinised services are services provided in pursuance of functions and activities which
are—

5

(a) subject to scrutiny by a listed scrutiny authority, or
(b) provided by a person, body or office-holder which is subject to scrutiny by a listed
scrutiny authority.

10

(4)

Users of a service include—
(a) persons who will or may use the service in the future,
(b) persons who act on behalf of others in respect of whom the service is provided,
and

15

(c) other persons with a direct interest in, or directly affected by—
(i)

the provision of the service, or

(ii) the scrutiny of the service or the person, body or office-holder providing it.
(5)

The Scottish Ministers may by order modify the list in schedule 13 by—
(a) adding a person, body or office-holder which has scrutiny functions, or

20

(b) removing an entry.

25

(6)

Before making an order under subsection (5)(a), the Scottish Ministers must consult the
person, body or office-holder in question and may consult any other person they think
fit.

(7)

In this section references to the scrutiny functions of a person, body or office-holder are
to such of the functions of the person, body or office-holder as relate to the regulation,
audit or inspection of other persons, bodies or office-holders or their functions or
activities.

93
30

User focus: guidance etc.
(1)

In fulfilling its duty under subsection (1) of section 92 a listed scrutiny authority must
have regard—
(a) to any guidance in relation to the duty provided by the Scottish Ministers, and
(b) to what are regarded as proper arrangements for the purposes of that subsection
(or purposes which include those purposes).

35

(2)

Guidance provided by the Scottish Ministers may in particular include guidance on—
(a) how to make, and what is to be included in, arrangements for the purposes of that
subsection,
(b) how to demonstrate continuous improvement in user focus.

(3)
40

Arrangements may be regarded as proper arrangements for the purposes of that
subsection by reference to a generally recognised published code or otherwise.
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(4)

Before providing guidance under this section the Scottish Ministers must consult any
person they think fit.

(5)

If there is a conflict between guidance provided under subsection (1)(a) and proper
arrangements referred to in subsection (1)(b), the guidance prevails.

(6)

The Scottish Ministers may require a listed scrutiny authority which does not comply
with any guidance provided under subsection (1)(a) to provide a written explanation of
why it has not done so; and the authority must comply with the requirement.

(7)

The Scottish Ministers may publish an explanation provided under subsection (6).
Duty of co-operation

10

94

Scrutiny: duty of co-operation
(1)

The persons, bodies and office-holders listed in schedule 14 (the “scheduled scrutiny
authorities”) must co-operate and co-ordinate activity with—
(a) each other, and
(b) where appropriate, the Scottish Ministers,
with a view to achieving the purpose in subsection (2).

15

(2)

That purpose is improving the exercise of the scrutiny functions of the scheduled
scrutiny authorities in relation to—
(a) local authorities,
(b) social services, and
(c) health services,

20

having regard to efficiency, effectiveness and economy.
(3)

The Scottish Ministers may by order modify the list in schedule 14 by—
(a) adding a person, body or office-holder which has scrutiny functions in relation
to—
(i)

25

local authorities or public services provided by them or on their behalf,

(ii) social services, or
(iii) health services, or
(b) removing an entry.
(4)

Before making an order under subsection (3)(a) the Scottish Ministers must consult the
person, body or office-holder in question and may consult any other person they think
fit.

(5)

The duty in subsection (1) does not apply in so far as compliance with it would prevent
or delay action by a scheduled scrutiny authority in the exercise of its scrutiny functions
which the authority considers to be necessary as a matter of urgency.

(6)

In complying with the duty in subsection (1) the scheduled scrutiny authorities must—

30

35

(a) comply with any directions given by the Scottish Ministers, and
(b) have regard to any guidance provided by the Scottish Ministers.
(7)

Directions and guidance—
(a) may be of a general or a specific nature,
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(b) may relate to all scheduled scrutiny authorities or to such authorities as are
specified in the directions or guidance,
(c) may relate to all the scrutiny functions of the authorities in question or to such of
those functions as are specified in the directions or guidance.
5

(8)

The Scottish Ministers may vary or revoke any direction.

(9)

Before providing guidance the Scottish Ministers must consult any person they think fit.

(10) In this section—
(a) references to the scrutiny functions of a person, body or office-holder in relation
to local authorities are to such of the functions of the person, body or office-holder
as relate to the regulation, audit or inspection of—

10

(i)

local authorities, or

(ii) public services provided by them or on their behalf,
(b) references to the scrutiny functions of a person, body or office-holder in relation
to social services or health services are to such of the functions of the person,
body or office-holder as relate to the regulation, audit or inspection of those
services.

15

(11) In this section—
“health services” means—
(a)
20

the health service within the meaning of section 108(1) of the National
Health Service (Scotland) Act 1978 (c. 29), and

(b) independent health care services within the meaning of section 10F of that
Act;
“local authorities” means councils constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);
“social services” has the same meaning as in section 36 of this Act.

25

Joint inspections
95

Joint inspections
(1)

30

Any two or more of the persons and bodies to which this section applies must, at the
request of the Scottish Ministers, conduct an inspection (a “joint inspection”) in relation
to the provision of—
(a) children’s services,
(b) such other services as the Scottish Ministers may specify in respect of which such
persons or bodies have inspection functions, or
(c) both.

35

(2)

The Scottish Ministers may specify purposes for any joint inspection.

(3)

The Scottish Ministers may request under subsection (1) that there be conducted a joint
inspection of—
(a) any services concerned in the relevant area,

40

(b) such of the services concerned provided in the relevant area as they may specify,
or
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(c) such of the services concerned provided to a particular child or other person or
particular children or other persons as they may specify.

5

(4)

In paragraphs (a) and (b) of subsection (3), the “relevant area” is the whole of Scotland
or such part of Scotland as the Scottish Ministers specify in their request.

(5)

A joint inspection is to be conducted in accordance with—
(a) a timetable approved by the Scottish Ministers,
(b) any directions given by the Scottish Ministers.

(6)

The persons and bodies to which this section applies are—
Healthcare Improvement Scotland,
Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c.
77),

10

Her Majesty’s Chief Inspector of Prisons for Scotland,
Her Majesty’s Chief Inspector of Prosecution in Scotland,
Her Majesty’s inspectors of schools (that is to say, the inspectors of schools
appointed by Her Majesty under the Education (Scotland) Act 1980 (c. 44)),

15

Mental Welfare Commission for Scotland,
Social Care and Social Work Improvement Scotland,
any Special Health Board.
20

(7)

Where, in the opinion of any person or body to whom this section applies, a joint
inspection would be appropriate, it must bring that to the attention of the Scottish
Ministers.

(8)

Those persons or bodies conducting a joint inspection must—
(a) report to the Scottish Ministers and make any recommendations to them which
those conducting the inspection think appropriate,

25

(b) have regard to any code of practice or practice note issued by the Scottish
Ministers for the purpose of—
(i)
30

giving practical and general guidance on matters relating to such an
inspection (including, without prejudice to that generality, such matters as
access to confidential information and the holding, sharing and destruction
of such information),

(ii) promoting what appear to them to be desirable practices with regard to
such matters.
(9)
35

Subsection (6) may be amended by the Scottish Ministers by order so as to—
(a) add an entry to it, or
(b) remove any entry from it.

(10) The Scottish Ministers may vary or revoke any direction given under this section.
(10A) For the purposes of subsection (8) of this section and section 97(2A), information is
“confidential information” where—
40
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from that information, or

(ii) from that information and other information which is in the possession of,
or is likely to come into the possession of, the person holding that
information, and
(b) the information was obtained or generated by a person who, in the circumstances,
owed an obligation of confidence to that individual.

5

(11) In this section, “children’s services” means services to which the provisions of section
15(1) of the Local Government in Scotland Act 2003 (asp 1) (community planning)
apply which are provided predominantly to, or for the benefit of, children.
10

96

Participation in joint inspections
(1)

The Scottish Ministers may direct a person or body—
(a) not listed in section 95(6), but
(b) which has inspection functions,
to participate in the conduct of a joint inspection to the extent and for the purposes
specified in the direction.

15

(2)

20

97

25

In directing under subsection (1) a person or body to participate in a joint inspection, the
Scottish Ministers may also direct that the person, or any person authorised by the body,
is not to be able to exercise any such power conferred by regulations under section 97 as
is specified in the direction; or is to be able to exercise any such power but only to the
extent or for the purposes there specified.
Regulations relating to joint inspections

(1)

The Scottish Ministers may by regulations make further provision concerning joint
inspections.

(2)

Regulations under subsection (1) may, in particular, make provision—
(a) as to seizure and removal of anything found during the course of a joint
inspection,
(b) as to persons who may be authorised to carry out joint inspections,
(c) requiring or facilitating the sharing or production of information (including health
records) for the purposes of a joint inspection,

30

(d) as to interviews and examinations (including physical and mental examinations)
which may be carried out in connection with the inspections,
(e) requiring any person to provide to a person authorised to carry out a joint
inspection an explanation of information produced to an authorised person,

35

(ea) requiring information produced to a person authorised to carry out a joint
inspection to be held in compliance with prescribed conditions and further
disclosures to be made in compliance with such conditions,
(eb) empowering a person authorised to carry out a joint inspection to enter any
premises for the purposes of such an inspection,
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(f) empowering a person authorised to carry out a joint inspection to disclose to a
person prescribed for the purposes of this paragraph any information of a
prescribed nature which the authorised person holds in consequence of such an
inspection,
(g) as to reports in relation to a joint inspection,

5

(h) creating offences punishable on summary conviction by a fine not exceeding level
4 on the standard scale for the purpose of enforcing any provision of the
regulations.
(2A) Where a person authorised to carry out a joint inspection is in possession of confidential
information which has been obtained for the purposes of such an inspection, the person
must not use or disclose that information other than—

10

(a) for the purposes of that inspection,
(b) so as to comply with an enactment or court order requiring disclosure,
(c) to the extent considered necessary by the person for the purpose of protecting the
welfare of—

15

(i)

any child,

(ii) any adult at risk (within the meaning of section 3 of the Adult Support and
Protection (Scotland) Act 2007 (asp 10)), or
(d) to the extent considered necessary by the person for the purpose of the prevention
or detection of crime or the apprehension or prosecution of offenders.

20

(3)

In subsection (2), “health records” has the same meaning as in Part 4.

(4)

In subsection (2), “prescribed” means prescribed by regulations under subsection (1).
Public finance and accountability

98
25

Amendment of Public Finance and Accountability (Scotland) Act 2000
(1)

The Public Finance and Accountability (Scotland) Act 2000 (asp 1) is amended in
accordance with this section.

(2)

In section 10 (Audit Scotland), in subsection (2)(c) for the words “jointly by the Auditor
General and the Chairman” substitute “by the Scottish Commission for Public Audit”.

(3)

In section 12(2)(a) (Scottish Commission for Public Audit), immediately before the
word “Audit” insert “Public”.

(4)

In section 13 (Auditor General for Scotland)—

30

(a) after subsection (4) insert—
“(4A) A person appointed to be the Auditor General holds office for a period of 8
years.”,
35

(b) in subsection (5)—
(i)

after paragraph (a) insert—

“(aa) vacates office on the expiry of the period of appointment,”,
(ii) at the beginning of paragraph (c) insert “in other respects,”,
(c) after that subsection insert—
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“(5A) A person having held the office of the Auditor General is not eligible for
reappointment.”.
(5)

In section 22 (audit of accounts: further provisions) in subsection (5), at the beginning of
paragraph (b) insert “except where the account and the report are published by the body
or office-holder in question,”.

(6)

In section 23 (economy, efficiency and effectiveness examinations) after subsection (10)
add—

5

“(11) The Auditor General may publish the results of any examination carried out
under this section.”.
10

(7)

After that section insert—
“23A

Defamation
For the purposes of the law of defamation, the following are absolutely
privileged—
(a) reports sent to the Scottish Ministers under section 22(4),
(b) results of an examination carried out and reported to the Parliament
under section 23.”.

15

(8)

In schedule 2 (Audit Scotland: further provisions)—
(a) in paragraph 2—
(i)

the word “not” is inserted after the word “is” where it second appears,

(ii) the words from “but” to the end of the paragraph are repealed,

20

(b) after that paragraph insert—
“2A

An appointment under section 10(2)(c) may be for a period not exceeding 3
years.

2B

A person appointed under section 10(2)(c) is, on ceasing to be a member,
eligible for reappointment for a single further period.”,

25

(c) in paragraph 3—
(i)

in sub-paragraph (a), for the words “Auditor General and the Chairman”
substitute “Scottish Commission for Public Audit”,

(ii) in sub-paragraph (c), for the words “Auditor General and the Chairman”
substitute “Scottish Commission for Public Audit”,

30

(d) in paragraph 4, for the words “Auditor General and the Chairman, acting jointly,”
substitute “Scottish Commission for Public Audit”.
(e) in paragraph 7—
(i)

(ii) after that sub-paragraph add—

35

40

in sub-paragraph (2), paragraph (b) is repealed,

“(3)

The Scottish Commission for Public Audit must appoint one of the members of
Audit Scotland appointed under section 10(2)(c) to preside at the meetings of
Audit Scotland.

(4)

Audit Scotland must appoint one of its other members appointed under section
10(2)(c) to preside at its meetings where the member mentioned in subparagraph (3) is not present.”.
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(9)

In schedule 3 (Scottish Commission for Public Audit: further provisions)—
(a) in paragraph 1, immediately before the word “Audit”, where it occurs for the
second time, insert “Public”,
(b) after paragraph 7 add—
“8

5

For the purposes of the law of defamation, the following are absolutely
privileged—
(a) any statement made in proceedings of the Commission,
(b) the publication under the authority of the Commission of any statement,
and
(c) any report to the Parliament under section 12(4).

10

9

In paragraph 8, “statement” has the same meaning as in the Defamation Act
1996 (c. 31).”.
Complaints handling procedures

98A
15

Complaints handling procedures
In the Scottish Public Services Ombudsman Act 2002 (asp 11), after section 16 insert—
“Listed authorities: complaints handling procedures
16A

Statement of principles

(1)

The Ombudsman must publish a statement of principles (referred to in this Act
as “the statement of principles”) concerning complaints handling procedures of
listed authorities.

(2)

A listed authority must ensure—

20

(a) it has a complaints handling procedure in respect of action taken by the
listed authority, and
(b) any such procedure complies with the statement of principles.
25

(3)

A listed authority which is responsible, by virtue of any enactment, for a
complaints handling procedure—
(a) in relation to, or
(b) operated by,
another listed authority, must ensure the procedure complies with the statement
of principles.

30

(4)

The first statement of principles under subsection (1) is not to be published
unless a draft of the statement has been laid before, and approved by a
resolution of, the Parliament.

(5)

Where a draft is laid in accordance with subsection (4), the Parliament may
approve the draft no later than 2 months after being laid.

(6)

In calculating any period of 2 months for the purposes of subsection (5), no
account is to be taken of any time during which the Parliament is dissolved or
is in recess for more than 4 days.

(7)

Before laying a draft statement of principles before the Parliament in
accordance with subsection (4) the Ombudsman must consult—

35

40
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(a) the Scottish Ministers, and
(b) such listed authorities and other persons as the Ombudsman thinks fit.
(8)

The Ombudsman must, in preparing the draft statement of principles to be laid
before the Parliament in accordance with subsection (4), have regard to any
representations made during the consultation mentioned in subsection (7).

(9)

The statement of principles comes into force when it is published by the
Ombudsman.

5

(10) The Ombudsman may from time to time revise and re-publish the statement of
principles.
10

15

(11) Where the Ombudsman considers that any revision of the statement of
principles under subsection (10) is material, subsections (4) to (8) apply to that
statement of principles as they do to the first statement of principles.
(12) In this section and sections 16B to 16E, “complaints handling procedures”
means procedures of listed authorities which examine complaints or review
decisions in respect of action taken by a listed authority where the matter in
question is one in respect of which a complaint to the Ombudsman can be
made and investigated under this Act.
16B

Model complaints handling procedures

(1)

The Ombudsman may publish model complaints handling procedures for listed
authorities.

(2)

A model complaints handling procedure (referred to in this Act as a “model
CHP”) must comply with the statement of principles.

(3)

The Ombudsman may publish different model CHPs for different purposes.

(4)

Before publishing a model CHP the Ombudsman must consult such listed
authorities or groups of listed authorities as the Ombudsman thinks fit.

(5)

The Ombudsman may from time to time revise and re-publish any model CHP;
and in doing so subsection (4) applies.

(6)

Where a model CHP is revised and re-published by virtue of subsection (5),
section 16C has effect with the following modifications—

20

25

(a) any specification under subsection (1) of that section in relation to the
model CHP continues in effect as a specification in relation to the
revised and re-published model CHP,

30

(b) any other reference to a model CHP is to the model CHP as revised and
re-published,
(c) subsection (3) of that section is omitted.

35

(7)

16C
40

(1)

The Ombudsman may withdraw any model CHP at any time; and any
specification under section 16C(1) in relation the model CHP ceases to have
effect.
Model complaints handling procedures: specification of listed authorities
The Ombudsman may specify any listed authority to which a model CHP is
relevant; and must notify the authority accordingly.
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(2)

Where a model CHP is relevant to a listed authority by virtue of a specification
under subsection (1), the authority must ensure there is a complaints handling
procedure which complies with the model CHP for the purposes of the
specification.

(3)

Where subsection (2) applies the authority must submit a description of the
complaints handling procedure, having taken account of the relevant model
CHP, within 6 months of the specification mentioned in that subsection.

(4)

A listed authority may, with the consent of the Ombudsman, modify the
application of the model CHP which is relevant to it but only to the extent that
is necessary for the effective operation of the procedure by the authority.

(5)

The Ombudsman may revoke any specification under subsection (1) at any
time.

10

16D

Declarations of non-compliance

(1)

Where a model CHP is relevant to a listed authority by virtue of a specification
under section 16C(1) the Ombudsman may declare that the complaints
handling procedure of the authority, a description of which was submitted by
the authority under section 16C(3) or otherwise, does not comply with the
model CHP.

(2)

Where there is no specification under section 16C(1) in relation to a listed
authority the Ombudsman may declare that the complaints handling procedure
of the authority, a description of which was submitted by the authority under
section 16E or otherwise, does not comply with the statement of principles.

(3)

Where a declaration is made under subsection (1) or (2) the Ombudsman—

15

20

(a) must give reasons in writing,
(b) may specify such modifications to the complaints handling procedure as
would result in the declaration being withdrawn.

25

(4)

Where a declaration is made under subsection (1) or (2) the listed authority
must submit a description of its complaints handling procedure, having taken
account of the reasons given under subsection (3)(a) and any modifications
specified in subsection (3)(b), within 2 months of the declaration.

(5)

The Ombudsman may withdraw a declaration of non-compliance made under
subsection (1) or (2) at any time if the Ombudsman thinks fit.

30

16E
(1)

A listed authority must submit a description of its complaints handling
procedure if the Ombudsman so directs; and must do so within 3 months of
being so directed or such other period as the Ombudsman may direct.

(2)

Sections 16C(3) and 16D(4) are subject to any direction given under this
section.

(3)

Where a listed authority has submitted a description of its complaints handling
procedure to the Ombudsman under this Act or otherwise, the authority must
provide such additional information in relation to that procedure as the
Ombudsman may reasonably request; and must do so within such period as the
Ombudsman directs.

35

40
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16F

Complaints handling procedures: application of other enactments
The duties in sections 16A(2) and (3) and 16C(2) do not apply to the extent
that—
(a) the listed authority lacks the necessary powers (other than by virtue of
this Act) to ensure compliance with the duties, or

5

(b) the duties are inconsistent with any other enactment.
Complaints handling procedures: promotion of best practice etc.
16G
(1)

Complaints handling procedures: promotion of best practice etc.
The Ombudsman must—
(a) monitor practice and identify any trends in practice as respects the way
in which listed authorities handle complaints,

10

(b) promote best practice in relation to such complaints handling,
(c) encourage co-operation and the sharing of best practice among listed
authorities in relation to complaints handling.
15

(2)

A listed authority must co-operate with the Ombudsman in the exercise of the
function in subsection (1).

(3)

The duty in subsection (2) does not apply to the extent that—
(a) the listed authority lacks the necessary powers (other than by virtue of
this Act) to ensure compliance with the duty, or
(b) the duty is inconsistent with any other enactment.”.

20

PART 6A
CHARITIES
98B
(1)

In section 15 of the 2005 Act (references in documents), after subsection (2) insert—
“(3)

25

(2)
30

Information to appear on charity websites
For the purposes of this section, a reference to a document issued or signed on
behalf of the charity includes a reference to a web page on a website operated
by or on behalf of the charity.”.

In section 52 of that Act (name and status of Scottish charitable incorporated
organisations), after subsection (4) insert—
“(5)

For the purposes of this section, a reference to a document—
(a) issued by or on behalf of the SCIO, or
(b) signed by or on behalf of the SCIO,
includes a reference to a web page on a website operated by or on behalf of the
SCIO.”.
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98C
(1)

Variation, revocation and review of directions
In section 30 of the 2005 Act (removal from Register of charity which no longer meets
charity test), after subsection (2) insert—
“(2A) The power of OSCR to give a direction under subsection (1)(a) includes the
power to—

5

(a) vary the direction, but only by—
(i)

extending the time period specified in the direction, or

(ii) removing steps which the charity is required to take, or
(b) revoke such a direction.”.
10

(2)

In section 71 of that Act (decisions), after paragraph (i) insert—
“(ia) give a direction under section 30(1)(a),”.

(3)
98D

In section 73(2) of that Act (effect of decisions), after “(i),” insert “(ia),”.
Powers of Court of Session: deemed removal of persons

15

In section 34(5) of the 2005 Act (powers of Court of Session), after paragraph (e)
insert—

20

“(ea) make an order declaring that any person who was concerned in the
management or control of a charity or body is to be treated, for the purpose of
section 69(2)(c) (disqualification from being charity trustee) as having been
removed from being concerned in the management or control of the charity or
body, notwithstanding that—
(i) the person is no longer concerned in the management or control of the
charity or body,
(ii) the body is no longer a charity,
(iii) the body is no longer controlled by a charity (or charities), or
(iv) the charity or body has ceased to exist,”.

25

98E

Delegation of functions
In section 38(1) of the 2005 Act (exercise of OSCR functions by Scottish Ministers),
after “section 30)” insert “and section 70A”.

98F
30

(1)

Reorganisation of charities
In section 39 of the 2005 Act (reorganisation of charities: applications by charity)—
(a) in subsection (1)(b)(ii), after “paragraph (c)” insert “or (d)”,
(b) after subsection (1) insert—
“(1A) But OSCR must not approve a reorganisation scheme where—

35

(a) the reorganisation condition satisfied is that set out in section 42(2)(d),
and
(b) the proposed provision would enable the charity to make amendments to
its constitution which would not be consistent with the spirit of the
constitution.”.
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(2)

In section 40 of that Act (reorganisation of charities: applications by OSCR)—
(a) in subsection (1)(b)(ii), after “paragraph (c)” insert “or (d)”,
(b) after subsection (2) insert—
“(2A) But the Court of Session must not approve a reorganisation scheme where—
(a) the reorganisation condition satisfied is that set out in section 42(2)(d),
and

5

(b) the proposed provision would enable the charity to make amendments to
its constitution which would not be consistent with the spirit of the
constitution.”.
10

(3)

In section 42(2) of that Act (reorganisation: supplementary)—
(a) the word “and” immediately following paragraph (b) is repealed, and
(b) after paragraph (c) insert “, and
(d) that it is desirable to introduce a provision (other than a provision setting
out a new purpose) to a charity’s constitution.”.

15

98G
(1)

Reorganisation of restricted funds
After section 43 of the 2005 Act insert—
“CHAPTER 5A
REORGANISATION OF RESTRICTED FUNDS
43A

20

(1)

Reorganisation of restricted funds: applications by charity
OSCR may, on the application of a charity, approve a restricted funds
reorganisation scheme proposed by the charity if—
(a) it considers—
(i)

that any of the conditions specified in subsection (2) is satisfied in
relation to the restricted funds, and

(ii) that the proposed reorganisation will enable the resources of the
restricted funds to be applied to better effect for charitable
purposes consistently with the charity’s constitution, and

25

(b) it is satisfied that the charity is unable to ascertain the wishes of the
donor.
30

(2)

The conditions are—
(a) that some or all of the purposes of the restricted funds—
(i)

35

have been fulfilled as far as possible or adequately provided for by
other means,

(ii) can no longer be given effect to (whether or not in accordance with
the directions or spirit of the restricted funds’ purposes),
(iii) have ceased to be charitable purposes,
(iv) have ceased in any other way to provide a suitable and effective
method of using the funds, having regard to the spirit of the
restricted funds’ purposes,
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(b) that the purposes of the restricted funds provide a use for only part of its
property.

5

(3)

The Scottish Ministers may by regulations make such provision as they think
fit in relation to making and determining applications under this section.

(4)

Such regulations may in particular make provision about—
(a) the form and manner in which applications must be made,
(b) the period within which OSCR must make a decision on an application,
(c) publication of proposed restricted funds reorganisation schemes,
(d) the action a charity may take in order to satisfy OSCR of the matters
described in subsection (1)(b),

10

and may make different provision in relation to different types of charity.
43B
(1)

Reorganisations of restricted funds: applications by OSCR
Where OSCR—
(a) considers—

15

(i)

that any of the conditions specified in section 43A(2) is satisfied in
relation to a charity, and

20

(ii) that a restricted funds reorganisation scheme proposed by it or by
the charity trustees of the charity will enable the resources of the
restricted funds to be applied to better effect for charitable
purposes consistently with the charity’s constitution, and
(b) is satisfied that it is not possible to ascertain the wishes of the donor,
OSCR may, of its own accord or on the application of the charity trustees of
the charity, apply to the Court of Session for approval of the scheme.
(2)

The Court of Session may, on an application under subsection (1), approve the
proposed restricted funds reorganisation scheme if it considers that the matters
set out in paragraphs (a) and (b) of that subsection are satisfied in relation to
the restricted funds to which the application relates.

(3)

The charity trustees of a charity may enter appearance as a party in proceedings
on an application under subsection (1) in relation to the charity.

(4)

OSCR must, not less than 28 days before making an application under
subsection (1), notify the charity in question of its intention to do so.

(5)

The Scottish Ministers may by regulations make such provision as they think
fit in relation to action which may be taken to satisfy OSCR of the matter
described in subsection (1)(b).

(6)

Nothing in this section affects the power of the Court of Session to approve a
cy près scheme in relation to a charity.

25

30

35

43C

40
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Approved restricted funds reorganisation schemes
A charity may, despite any condition relating to restricted funds having
contrary effect, use the restricted funds in such manner as permitted by an
approved restricted funds reorganisation scheme.
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43D

Restricted funds reorganisations: supplementary
In this chapter—
“donor” means such person or body who may vary the purpose of, or
any conditions imposed in relation to, restricted funds as may be
specified by regulations made by the Scottish Ministers as they think fit,

5

“restricted funds” means property (including money) given to a charity
for a specific purpose and in respect of which conditions have been
imposed as to its use,
a “restricted funds reorganisation scheme” is a scheme for—
(a)

10

the variation of the purpose for which restricted funds may be
used,

(b) the variation or removal of any condition imposed on the charity in
relation to the use of restricted funds.”.
(2)

In section 71 of that Act (decisions), after paragraph (m) insert—
“(ma) refuse an application made for the purposes of section 43A,”.

15

(3)

In section 106 of that Act (general interpretation), after the entry for “reorganisation
scheme” insert—
“restricted funds reorganisation scheme” has the meaning given in
section 43D and references to “approved restricted funds reorganisation
schemes” are references to schemes approved under section 43A or
43B,”.

20

98H

Appointment of charity trustees
After section 70 of the 2005 Act, insert—
“Appointment

25

70A
(1)

Appointment of charity trustees
Subsection (2) applies where—
(a) a charity has an insufficient number of charity trustees to be able to
appoint a charity trustee under its constitution, and
(b) the constitution does not provide a mechanism for appointing a charity
trustee in such circumstances.

30

(2)

OSCR may, upon the request of—
(a) the majority of the charity trustees of a charity,
(b) if there are only two charity trustees, either of them,
appoint a person as an acting charity trustee for the charity.

35

(3)

OSCR may appoint more than one acting charity trustee under subsection (2),
but only as many as is necessary for the charity to be able to appoint charity
trustees under its constitution.

(4)

A person appointed as an acting charity trustee under subsection (2)—
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(a) is appointed for the period of 12 months (or such shorter period as OSCR
thinks fit) starting with the date of appointment, and
(b) has the same functions as a charity trustee appointed under the charity’s
constitution.
(5)

5

Despite subsection (4)(a), if—
(a) at the end of the period mentioned in that subsection, the charity is still
not (but for the acting charity trustee) able to appoint a charity trustee
under its constitution, and
(b) OSCR, the majority of the charity trustees (or if only two trustees, either
of them) and the acting charity trustee agree to an extension,

10

an acting charity trustee’s period of appointment may be extended by one
period of up to three months starting with the expiry of the original period of
appointment.
(6)

Nothing in subsections (1) to (5) prevents a person appointed as an acting
charity trustee by OSCR under subsection (2) from being appointed as a
charity trustee by the charity under its constitution.

(7)

But the acting charity trustee may not vote on whether to make such an
appointment.

(8)

Where an acting charity trustee is appointed as a charity trustee under the
charity’s constitution, the person’s appointment as an acting charity trustee
comes to an end on the date of that subsequent appointment.”.

15

20

99

25

Charity trustees’ indemnity insurance
(2)

In section 67(5)(c) of the 2005 Act (remuneration for services), for “any” substitute “this
Act or any other”.

(3)

After section 68 of that Act insert—
“68A
(1)

30

Charity trustees’ indemnity insurance
The charity trustees of a charity may arrange for the purchase, from the
charity’s funds, of insurance designed to indemnify the charity trustees against
personal liability in respect of any negligence, default or breach of duty
committed by them in their capacity as—
(a) charity trustees, or
(b) directors or officers of any body corporate carrying on any activities on
behalf of the charity.

(2)
35

The terms of such insurance must, however, be framed to exclude the provision
of any indemnity for a charity trustee in respect of any liability incurred by the
charity trustee—
(a) to pay—
(i)

40
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(ii) a sum payable to a regulatory authority by way of a penalty in
respect of non-compliance with any requirement of a regulatory
nature,
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(b) in respect of representation in any criminal proceedings in which the
charity trustee is convicted of an offence arising out of any fraud or
dishonesty, or wilful or reckless misconduct, by the charity trustee,
(c) to the charity that arises out of any conduct which the charity trustee
knew (or must reasonably be assumed to have known) was not in the
interests of the charity or in the case of which the charity trustee did not
care whether it was in the interests of the charity or not.

5

(3)

For the purposes of subsection (2)(b) the reference to conviction does not
include a conviction—
(a) quashed by an order under section 118(1)(b) or 183(1)(c) of the Criminal
Procedure (Scotland) Act 1995 (c. 46),

10

(b) quashed by an order under section 118(1)(c) of that Act and which order
has the effect of an acquittal by virtue of section 119(9) of that Act or
otherwise,
(c) in relation to which the verdict is set aside by an order under section
183(1)(d) of that Act and which order has the effect of an acquittal by
virtue of section 185(9) of that Act or otherwise.

15

(4)

This section—
(a) does not authorise the purchase of any insurance whose purchase is
expressly prohibited by the charity’s constitution,

20

(b) has effect despite any provision prohibiting the charity trustees receiving
any personal benefit from the charity’s funds.”.
99A

Interpretation of Part 6A
For the purposes of this Part, the “2005 Act” is the Charities and Trustee Investment
(Scotland) Act 2005 (asp 10).

25

PART 7
MISCELLANEOUS AND GENERAL
Miscellaneous
100

Local Government (Scotland) Act 1973: minor amendment
In section 102(2A) of the Local Government (Scotland) Act 1973 (c. 65) (reports to
Accounts Commission for Scotland by Controller of Audit), the words “(1) or” are
repealed.

30

100A

Consultation by water and sewerage services providers

(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule 1A which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—

35

(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
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(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.
(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,

5

(b) after “by” insert “any such provider or”.
(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

10

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—

15

““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),

20

“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.
100B

Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—

25

“11A
(1)

Subsections (2) and (3) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

(2)

The Scottish Public Services Ombudsman Act 2002 applies to such complaints
as its applies to complaints made under that Act about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

(4)

Subsections (5) to (8) apply where—

30

35

Complaints about licensed providers

(a) the provider has—
(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,

(ii) sent a copy of that request to the Commission, and
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(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.
(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).

(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—

5

10

(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or

15

(b) has decided not to conduct an investigation in relation to the complaint.”.
General
101
20

25

Ancillary provision

(1)

The Scottish Ministers may by order make such consequential, supplemental, incidental,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of, or in consequence of, or for the purposes of giving full effect to, any
provision of this Act.

(2)

An order under this section may modify any enactment, instrument or document.

102
(1)

Orders and regulations: Parts 6 and 7
Any power conferred by Part 6 or this Part on the Scottish Ministers to make an order or
regulations—
(a) must be exercised by statutory instrument,
(aa) includes power to make such consequential, supplemental, incidental, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,

30

(b) may be exercised so as to make different provision for different purposes.
(2)

No—
(a) order is to be made under section 95(9),

35

(b) regulations are to be made under section 97,
(c) order is to be made under section 101 containing provisions which add to, omit or
replace any part of the text of an Act,
(d) order is to be made under section 103(2B),

40

unless a draft of the statutory instrument containing the order or regulations has been
laid before, and approved by resolution of, the Parliament.
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Any other statutory instrument containing an order under Part 6 or this Part (except an
order under section 103(3)) is subject to annulment in pursuance of a resolution of the
Parliament.
Short title and commencement

(1)

This Act may be cited as the Public Services Reform (Scotland) Act 2009.

(2)

Sections 86A, 90A, 101 and 102 and this section come into force on Royal Assent.

(2A) Sections 10 to 25 and schedules 3 and 4 cease to have effect 5 years after the date on
which those sections and schedules (or the last of them) come into force.
10

(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.

15
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(3)

The remaining provisions of this Act come into force on such day as the Scottish
Ministers may by order made by statutory instrument appoint; and different days may be
appointed for different purposes.
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SCHEDULE 1
(introduced by section 1)
DEER COMMISSION FOR SCOTLAND: MODIFICATIONS OF ENACTMENTS
Natural Heritage (Scotland) Act 1991 (c. 28)
5

1

The Natural Heritage (Scotland) Act 1991 is amended as follows.

2

In section 1 (establishment of Scottish Natural Heritage)—
(a) in subsection (1), after “be” where it third occurs insert—
“(a) in relation to natural heritage, those specified in subsection (1A) below,
(b) in relation to deer, those specified in section 1(1) of the Deer (Scotland)
Act 1996 (c. 58).

10

(1A) SNH’s general aims and purposes in relation to natural heritage are—”,
(b) after subsection (3) insert—
“(4)
15

3

In this Act, “natural heritage functions”, in relation to SNH, does not include
the functions in relation to deer conferred on it by or under the Deer (Scotland)
Act 1996 (c. 58) or any other enactment other than one in this Act.”

In section 2 (general functions of SNH), in subsection (1)—
(a) in paragraph (b), after “its” where it second occurs insert “natural heritage”,
(b) in paragraph (c)—
(i)

20

for “research”, where it first and second occurs, substitute “any research,
inquiry or investigation”,

(ii) after “its” where it second and third occurs insert “natural heritage”,
(iii) for “itself” substitute “, inquiry or investigation itself or in collaboration
with any other person”.
4

In section 3 (duty to take account of certain matters), in subsection (1), after “its” insert
“natural heritage”.

25

Deer (Scotland) Act 1996 (c. 58)
5

The Deer (Scotland) Act 1996 is amended as follows.

6

For “the Commission” and “the Commission’s”, wherever those words occur (except in
sections 24 and 27 and in the entry relating to section 24(b) in Schedule 3), substitute
respectively “SNH” and “SNH’s”.

7

For the title of Part 1 substitute “SCOTTISH NATURAL HERITAGE’S DEER FUNCTIONS”.

8 (1)

Section 1 (the Deer Commission for Scotland) is amended as follows.

30

(2)
35

In subsection (1)—
(a) for the words from the beginning to “shall” where it second occurs substitute
“Scottish Natural Heritage (in this Act referred to as “SNH”) has the following
general aims and purposes in relation to deer”,
(b) in paragraph (a), after “Act,” insert “to”,
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(c) in paragraph (b), at the beginning insert “to” and for “them” substitute “it”.

(3)

After subsection (1) insert—
“(1A)

5

9

In this Act references to SNH’s deer functions are to the functions relating to
deer conferred on it by or under this Act or any other enactment.”

(4)

In subsection (2), for “their” substitute “its deer”.

(5)

Subsections (3) to (7) are repealed.
In section 2 (advice and annual reports)—
(a) in subsection (1)(a), for “them” substitute “it”,
(b) subsections (2) and (3) are repealed.

10

10

In section 3 (power to facilitate exercise of functions)—
(a) in subsection (1), before “functions” insert “deer”,
(b) in subsection (2), for “their” substitute “its”.

11

In section 4 (appointment of panels)—
(a) in subsection (1), for “they consider” insert “it considers”,
(b) in subsection (2)—

15

(i)

for “they think” substitute “it thinks”,

(ii) for “their” substitute “its”,
(c) in subsection (3)—
(i)

for “have” substitute “has”,

(ii) for “they” substitute “it”,

20

(d) in subsection (6), before “functions” insert “deer”.
12

In section 5 (close seasons)—
(a) in subsection (3), for “they” in both places substitute “it”,
(b) in subsection (4), for “have” substitute “has”,
(c) in subsection (6), for “they are” substitute “it is”.

25

13

In section 7 (control agreements)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,

(ii) for “they” substitute “it”,
(b) in subsection (3), for “they” substitute “it”,

30

(c) in subsection (4)—
(i)

for “they have” substitute “it has”,

(ii) for “consider” substitute “considers”.
14
35

In section 8 (control schemes)—
(a) in subsection (1)—
(i)
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(ii) for “they” where it first occurs substitute “it”,
(iii) for “they consider” substitute “it considers”,
(b) in subsection (8)—
(i)

for “are” in both places substitute “is”,

(ii) for “they” in both places substitute “it”.

5

15

In section 9 (recovery of control scheme expenses)—
(a) in subsection (1)—
(i)

for “their” substitute “its”,

(ii) for “them” substitute “it”,
(b) in subsections (2) and (5), for “their” substitute “its”.

10

16

In section 10 (emergency measures)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,

(ii) in paragraph (b), for “their” substitute “its”,
(b) in subsection (2), for “are” substitute “is”,

15

(c) in subsection (3), for “them” substitute “it”,
(d) in subsection (4), for “their” substitute “its”,
(e) in subsection (5), for “them” substitute “it”,
(f) in subsection (7)—
(i)

20

for “intend” substitute “intends”,

(ii) for “are” substitute “is”,
(iii) for “they” where it first occurs substitute “it”,
(iv) for “their” substitute “its”,
(v) for “they consider” substitute “it considers”,
(g) in subsection (8), for “their” insert “its”.

25

17

In section 11 (application of section 10 in relation to natural heritage), for “are” where it
first and third occurs substitute “is”.

18

In section 12 (power to provide services and equipment etc.)—
(a) in subsection (3), for “decide” substitute “decides”,
(b) in subsection (4), for “them” substitute “it”.

30

35

19

In section 15 (power to enter on land), in subsection (3)(b), for “their” substitute “its”.

20

In section 16 (service of notices), in subsection (5), for “their” substitute “its”.

21

In section 18 (taking or killing deer at night), in subsection (2), for “they are” substitute
“it is”.

22

In section 37 (restrictions on granting certain authorisations)—
(a) in subsection (1), for “they are” substitute “it is”,
(b) in subsection (4), for “think” substitute “thinks”,
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(c) in subsection (5), for “they” substitute “it” and for “their” substitute “its”.

5

23

In section 39 (disposal of deer killed under authority), for “their” substitute “its”.

24

In section 40 (returns of number of deer killed), in subsection (1), for “their” substitute
“its deer”.

25

Section 46 (financial provisions) is repealed.

26 (1)

Schedule 1 (Deer Commission for Scotland: supplementary provisions) is repealed.

(2)

10

27

Despite the repeal of paragraph 4 of Schedule 1, that paragraph continues to have effect
in relation to the persons who were members of the Commission immediately before the
date when section 1 comes into force.
In Schedule 2 (control schemes), in paragraph 1—
(a) for “decide” substitute “decides”,
(b) for “they” substitute “it”.

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
28
15

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies), the entry relating to the Deer Commission for Scotland is repealed.

Scottish Public Services Ombudsman Act 2002 (asp 11)
29

In schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed authorities),
in Part 2, the entry relating to the Deer Commission for Scotland is repealed.

Freedom of Information (Scotland) Act 2002 (asp 13)
20

30

In schedule 1 to the Freedom of Information (Scotland) Act 2002 (Scottish public
authorities), in Part 7, the entry relating to the Deer Commission for Scotland is
repealed.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
31
25
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In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act 2003
(the specified authorities), the entry relating to the Deer Commission for Scotland is
repealed.
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SCHEDULE 1A
(introduced by section 2A(6))
TRANSFER OF WATERWATCH SCOTLAND FUNCTIONS: MODIFICATION OF ENACTMENTS
PART 1
AMENDMENTS

5

Water Industry (Scotland) Act 2002 (asp 3)
1

The Water Industry (Scotland) Act 2002 is amended as follows.

2

After section 2 (Water Customer Consultation Panels) insert—
“2A

10

National Consumer Council representations
(1)

This section applies where the National Consumer Council (“the Council”) has
exercised a function under section 8(1) of the Consumers, Estate Agents and
Redress Act 2007 (c. 17) (representative functions) in relation to the activities
of Scottish Water.

(2)

The persons listed in subsection (4) must have regard to any advice,
information, proposal or representation made to them by the Council under
section 8(1) of that Act.

(3)

Any persons listed in subsection (4) to whom a proposal is made under section
8(1)(b) of that Act must, within 6 months of receipt, publish a summary of
their responses to the proposal.

(4)

The persons are—

15

20

(a) the Scottish Ministers,
(b) Scottish Water,
(c) the Water Industry Commission,
(d) the Drinking Water Quality Regulator for Scotland,
(e) the Scottish Environment Protection Agency.”.

25

3

In section 4 (power of the Commission to require information) after subsection (3)
insert—
“(4)

30

4

35

Scottish Water must comply with any direction given to it by the Commission
under section 25(5) of the Consumers, Estate Agents and Redress Act 2007
(enforcement by regulator of notice to provide the National Consumer Council
with information).”.

In section 5 (annual reports by, and information from, the Commission), in subsection
(2)—
(a) in paragraph (a)(i), for “representations made to it by a Customer Panel” substitute
“advice, information or representation made to it by the National Consumer
Council under section 8(1)(a) or (c) of the Consumers, Estate Agents and Redress
Act 2007 (representative functions)”,
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(b) in paragraph (a)(ii), for “recommendations made to it under section 2(4)”
substitute “proposals made to it under section 8(1)(b) of that Act”,
(c) in paragraph (b)—
(i)

after “such” insert “advice, information, proposal or”,

(ii) the words “or recommendation” are repealed.”.

5

5

In section 6 (funding of the Commission), after subsection (2) insert—
“(2A) Scottish Water must make to the National Consumer Council, in respect of the
Council’s expenses (as respects its activities relating to Scottish Water),
payments of such amounts, and at such times, as the Scottish Ministers may
direct.

10

(2B) Before making a direction under subsection (2A), the Scottish Ministers must
consult the Council.”.

15

6

In the title to section 6 (funding of the Commission), after “Commission” insert “and the
National Consumer Council”.

7

In the title to Part 1 (Water Industry Commission and Customer Panels), for “Customer
Panels” substitute “the representation of consumers”.

8

In section 27 (approval of customer standards code)—
(a) in subsection (1), for “each Water Customer Consultation Panel” substitute “the
National Consumer Council”,
(b) in subsection (4), for “each Water Customer Consultation Panel” substitute “the
National Consumer Council”.

20

9

In section 28 (consultation code), in subsection (3)(a)—
(a) for “each Water Customer Consultation Panel” substitute “the National Consumer
Council”, and
(b) for “any Panel” substitute “the Council”.

25

10

In section 29B (determination of maximum charges), in subsection (4)(a), for subparagraph (iii) substitute—
“(iii) the National Consumer Council,”.

11

“(b) the National Consumer Council,”.

30

35

In section 29D(5) (statements regarding charges), for paragraph (b) substitute—

12

In section 56A (directions may set objectives), in subsection (4), for the words
“Convener” to “whole)” substitute “National Consumer Council”.

13

In section 57 (information and reports), in subsection (6)(a), for “Convener of the Water
Customer Consultation Panels” substitute “National Consumer Council”.

Water Services etc. (Scotland) Act 2005 (asp 3)
14

In section 19 of the Water Services etc. (Scotland) Act 2005 (disconnections code), in
subsection (4), for paragraph (c) substitute—
“(c) the National Consumer Council;”.
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Consumers, Estate Agents and Redress Act 2007 (c. 17)
15

The Consumers, Estate Agents and Redress Act 2007 is amended as follows.

16

In section 2 (the territorial committees), in subsection (1)(a)—
(a)

after “sections” insert “7A,”,

(b) after “19” insert “, 20A”.

5

17

After section 7 (annual report), insert—
“7A

Annual report on Scottish Water related activities
(1)

The Council must—
(a) prepare a report for each financial year on its activities in relation to
Scottish Water during the year,

10

(b) as soon as reasonably practicable after the end of each financial year,
send a copy of the report to the Scottish Ministers, and
(c) provide such further information in relation to such activities as the
Scottish Ministers may reasonably require.
(2)

15

18

The Scottish Ministers must lay before the Scottish Parliament a copy of each
report sent to them under subsection (1)(b).”.

After section 20 (duty to enter into co-operation arrangements) insert—
“20A

Duty to enter into co-operation arrangements about Scottish Water

(1)

It is the duty of the Council and each designated body to enter into cooperation arrangements under this section.

(2)

In this section—

20

“co-operation arrangements” has the same meaning as in section 20(2),
“designated body” means—
(a)

the Scottish Public Services Ombudsman, and

(b) the Water Industry Commission for Scotland.

25

30

35

19

(3)

As soon as practicable after agreement is reached between the Council and a
designated body on co-operation arrangements, the Council and the body must
prepare a memorandum setting them out and send a copy of it to the Scottish
Ministers.

(4)

The Council and the designated body must keep under review any co-operation
arrangements entered into by them under this section.

(5)

As soon as practicable after agreement is reached on any changes to cooperation arrangements, the Council and the designated body to which they
relate must revise their memorandum and send a copy of the revised
memorandum to the Scottish Ministers.”.

In section 24(9) (provision of information to the Council), after paragraph (c) insert—
“(ca) the Water Industry Commission for Scotland;”.

20

In section 25 (enforcement by regulator of Council notice requiring the provision of
information), at the appropriate place in the table in subsection (3) insert—
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“Scottish Water.

The Water
Scotland.”.

Industry

Commission

for

PART 2
REPEALS
5

21

The enactments referred to in the first column of the following table are repealed to the
extent specified in the second column.
Enactment

10

Extent of repeal

Water Industry (Scotland) Act 2002 Section 2.
(asp 3)
Section 6A.
Section 6B.
Section 6C.
In schedule 1, Part 2.

15

Scottish Public Services
Ombudsman Act 2002 (asp 11)

In schedule 2, paragraph 21B.

Freedom of Information (Scotland)
Act 2002 (asp 13)

In schedule 1, paragraph 62B.

Water Services etc. (Scotland) Act
2005 (asp 3)

Section 3.

20

In schedule 5, paragraph 7(3).
In schedule 5, sub-paragraph (a) of paragraph 8.
In schedule 5, sub-paragraph (a) of paragraph 9.>

SCHEDULE 1B
(introduced by section 2A(7))
DISSOLUTION OF WATERWATCH SCOTLAND: ARRANGEMENTS FOR STAFF, PROPERTY ETC.

25

Transfer of staff
1

With effect from the date on which section 2A comes into force, any person—
(a) employed by Waterwatch Scotland Limited, and
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(b) who is, in the opinion of the Convener of the Water Customer Consultation Panels
(in this schedule referred to as “the Convener”), primarily involved in assisting
with the exercise of the functions of the Convener described in section 6A of the
Water Industry (Scotland) Act 2002 (Convener to investigate complaints),
is transferred to the employment of the Scottish Public Services Ombudsman.

5

2 (1)

With effect from the date on which section 2A comes into force, any person—
(a) employed by Waterwatch Scotland Limited, and
(b) who is, in the opinion of the Convener, primarily involved in assisting with the
exercise of the representative functions of the Convener,
is transferred to the employment of the National Consumer Council.

10

(2)

For the purposes of sub-paragraph (1), the “representative functions” of the Convener
are those functions relating to the representation of the views and interests of persons
whose premises—
(a) are connected to the public water supply system or the public sewerage system
(within the meaning of Part 2 of the Water Services etc. (Scotland) Act 2005 (asp
3)) or both, or

15

(b)
3 (1)

might reasonably become connected to either or both of those systems.

This paragraph applies to any person who—
(a) is (immediately before section 2A comes into force) employed by Waterwatch
Scotland Limited, and

20

(b) in the opinion of the Convener, does not fall within the description of a person
whose employment is to be transferred by virtue of paragraph 1 or 2(1).

25

(2)

The Convener must specify whether the person’s employment is to transfer to the
Scottish Public Services Ombudsman or to the National Consumer Council.

(3)

With effect from the date on which section 2A comes into force, the person is
transferred to the employment of the employer specified by the Convener under subparagraph (2).

(4)

For the purposes of paragraphs 4 to 6—
(a) a person who is transferred to the employment of the Scottish Public Service
Ombudsman by virtue of this paragraph is to be treated as though the transfer was
by virtue of paragraph 1, and

30

(b) a person who is transferred to the employment of the National Consumer Council
by virtue of this paragraph is to be treated as though the transfer was by virtue of
paragraph 2(1).
35

4

The contract of employment of a person transferred by virtue of paragraph 1 or 2(1)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the transferred
person and the Scottish Public Services Ombudsman or, as the case may be, the
National Consumer Council.

40

5

Without prejudice to paragraph 4, where a person is transferred—
(a) by virtue of paragraph 1—
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(i)

all the rights, powers, duties and liabilities of Waterwatch Scotland Limited
under or in connection with the person’s contract of employment are
transferred to the Scottish Public Services Ombudsman on the date of the
transfer, and

(ii) anything done before that date by or in relation to Waterwatch Scotland
Limited in respect of the person or the contract is to be treated from that
date has having been done by or in relation to the Scottish Public Services
Ombudsman,

5

(b) by virtue of paragraph 2(1)—
(i)

10

all the rights, powers, duties and liabilities of Waterwatch Scotland Limited
under or in connection with the person’s contract of employment are
transferred to the National Consumer Council on the date of the transfer,
and

(ii) anything done before that date by or in relation to Waterwatch Scotland
Limited in respect of the person or the contract is to be treated from that
date has having been done by or in relation to the National Consumer
Council.

15

6

Paragraphs 1 to 5 do not affect any right of any person so transferred to terminate the
person’s contract of employment if the terms and conditions of employment are changed
substantially to the detriment of the person; but any such change is not to be taken to
have occurred by reason only that the identity of the person’s employer changes by
virtue of those paragraphs.

20

Transfer of property etc.
7 (1)

With effect from the date on which section 2A(1) comes into force all property
(including rights) and liabilities of Waterwatch Scotland Limited held, used or, as the
case may be, incurred by Waterwatch Scotland Limited for the purposes of or in
connection with the exercise of the Convener’s functions under section 6A of the Water
Industry (Scotland) Act 2002, are transferred to and vest in the Scottish Public Services
Ombudsman.

(2)

With effect from the date on which section 2A(3) comes into force all property
(including rights) and liabilities of Waterwatch Scotland Limited held, used or, as the
case may be, incurred by Waterwatch Scotland Limited for the purposes of or in
connection with the exercise of functions other than those of the Convener mentioned in
sub-paragraph (1) are transferred to and vest in the National Consumer Council.

25

30

35

Transfer of undetermined complaints
8 (1)

This paragraph applies in relation to any complaint (“an undetermined complaint”)—
(a) made or referred to the Convener under section 6A of the Water Industry
(Scotland) Act 2002,

40

(b) which has not been determined by the Convener before the date on which section
2A(1) comes into force, and
(c) which cannot otherwise be determined (but for sub-paragraph (2)) by the Scottish
Public Services Ombudsman (“the Ombudsman”) under the Scottish Public
Services Ombudsman Act 2002.
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For the purpose of enabling an undetermined complaint to continue to be dealt with,
section 6A of the Water Industry (Scotland) Act 2002 continues in force despite its
repeal and has effect as it had effect immediately before its repeal but—
(a) as if any reference in it to the Convener were a reference to the Ombudsman, and
(b) subject to such further modifications (if any) as may be made by virtue of section
101.

5

(3)

For the purposes of this paragraph a complaint is determined by the Convener if the
Convener—
(a) has decided to conduct an investigation in relation to the complaint and that
investigation is concluded, or

10

(b) has decided not to investigate in relation to the complaint.

15

20

(4)

Nothing in this paragraph affects the validity of anything done (or having effect as if
done) by or in relation to an undetermined complaint by the Convener under the Water
Industry (Scotland) Act 2002 before the repeal of section 6A of that Act by this Act.

(5)

Anything (including legal proceedings) which, at that time, is in the process of being
done by or in relation to the Convener may, so far as it relates to an undetermined
complaint, be continued by or in relation to the Ombudsman.

(6)

Anything done (or having effect as if done) by or in relation to the Convener in relation
to an undetermined complaint has effect as if done by or in relation to the Ombudsman
in so far as that is required for continuing its effect on or after that time.
SCHEDULE 2
(introduced by section 9)
REGULATION OF OFFICERS OF COURT: MODIFICATIONS OF ENACTMENTS
PART 1
AMENDMENTS

25

Debtors (Scotland) Act 1987 (c. 18)

30

1

Part 5 of the Debtors (Scotland) Act 1987 is amended as follows.

2

In section 75 (regulation of organisation, training, conduct and procedure of officers of
court)—
(a) in subsection (1)—
(i)

after paragraph (f) insert—

“(fa) regulate their conduct in exercising their extra-official functions;”,
(ii) after paragraph (h) insert—
35

“(ha) prescribe the procedure in relation to an appeal under section 82 of this
Act;”,
(iii) in paragraph (j) for the words “for the keeping of accounts by them and
the” substitute “about their accounts and finances including the keeping
and”,
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(iv) in paragraph (m) for “necessary or proper” substitute “appropriate”,
(b) in subsection (3) after “to” insert “, or revoke,”.

3

In section 76 (Advisory Council on Messengers-at Arms and Sheriff Officers)—
(a) in subsection (2)(a)—
(i)

5

the word “and” immediately following sub-paragraph (iii) is repealed,

(ii) after sub-paragraph (iv) add “; and
(v) such other persons (not falling within sub-paragraphs (i) to (iv) above) as
the Lord President considers appropriate.”,
(b) in subsection (5)—
(i)

10

after “under” insert “sub-paragraphs (i) to (iv) of”,

(ii) for “that paragraph” substitute “those sub-paragraphs.”,
(c) in subsection (7), for “subsection (2)(a)” substitute “subsection (2)(a)(i) to (iv)”.
4

In section 79 (investigation of alleged misconduct)—
(a) in subsection (1)—

15

(i)

in paragraph (a) for “78(3) of this Act” substitute “66(3) of the Bankruptcy
and Diligence etc. (Scotland) Act 2007 (asp 3) (in this Part “the 2007
Act”)”,

(ii) the word “or” immediately following paragraph (b) is repealed,
(iii) after that paragraph insert—
20

“(ba) details of a complaint about an officer of court are sent to the Lord
President of the Court of Session or a sheriff principal under section 64
of the 2007 Act;”,
(iv) after paragraph (c) add “; or
(d) any judge of the Court of Session, or a sheriff principal—
(i)

25

becomes aware (whether by notification under subsection (1) of
section 62 of the 2007 Act or otherwise) that an event mentioned
in subsection (2) of that section has occurred in respect of an
officer of court; and

(ii) considers that the occurrence of that event or the circumstances
surrounding it, although falling short of misconduct and not
involving the commission of an offence, gives rise to concerns
about the officer, the officer’s exercise of official functions or the
officer’s undertaking of extra-official activities.”,

30

(b) subsection (7) is repealed,
35

(c) in subsection (9)—
(i)

the words from “conduct” to the end of that subsection become paragraph
(a) of the subsection,

(ii) after that paragraph add—
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“(b) failure to notify the Lord President of the Court of Session or the sheriff
principal under subsection (1) of section 62 of the 2007 Act of the
occurrence of an event mentioned in subsection (2) of that section;
(c) failure to provide information mentioned in subsection (1A) of section
63 of that Act required by virtue of regulations made under subsection
(1) of that section;

5

(d) failure to comply with any code of practice or revised code of practice
published under section 63A of that Act; and
(e) where a fee is due by virtue of rules made under subsection (1) of section
65A of that Act and a date as mentioned in subsection (2)(a) of that
section has been specified by the rules, failure to pay the fee within 3
months of that date.”.

10

5

In section 80 (courts’ powers in relation to offences or misconduct)—
(a) in subsection (1)—

15

(i)

the words from “an” to the end of that subsection become paragraph (a) of
the subsection,

(ii) after that paragraph add—
“(b) an order mentioned in paragraph (aa) or (c) of subsection (5) below.”,
(b) in subsection (2)—
20

(i)

the words from “an” to the end of that subsection become paragraph (a) of
the subsection, and

(ii) after that paragraph add—
“(b) an order in relation to the sheriff officer of a kind mentioned in
paragraph (aa) or (c) of subsection (5) below.”,
25

(c) after subsection (3) insert—
“(3A) Where—
(a) a solicitor is appointed to investigate a matter in respect of a messengerat-arms under section 79(2) of this Act; or

30

(b) the Court of Session becomes aware that a messenger-at-arms has been
charged with an offence,
the Court of Session may make an order finding that the messenger-at-arms
should be suspended from practice for such period as may be specified in the
order or in an order extending such period.
(3B) Where—

35

(a) a solicitor is appointed to investigate a matter in respect of a sheriff
officer under section 79(2) of this Act; or
(b) the sheriff principal from whom a sheriff officer holds a commission
becomes aware that the sheriff officer has been charged with an offence,

40

the sheriff principal may make an order suspending the officer from practice
for such period as may be specified in the order or in an order extending such
period in that sheriffdom.”,
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(d) after subsection (4) insert—
“(4A) Where the Court of Session at the end of disciplinary proceedings brought
under subsection (3) of section 79 of this Act is satisfied that a concern
mentioned in subsection (1)(d)(ii) of that section in relation to a messenger-atarms is founded, the Court of Session may make an order under paragraph (a)
or (aa) of subsection (5) below.”,

5

(e) in subsection (5) after paragraph (a) insert—
“(aa) an order restricting—
(i)

the functions which the messenger-at-arms may exercise; or

(ii) the activities which the messenger-at-arms may undertake,

10

for such period as may be specified in the order;”,
(f) after subsection (6) insert—
“(6A) Where the sheriff principal at the end of disciplinary proceedings brought
under subsection (3) of section 79 of this Act is satisfied that a concern
mentioned in subsection (1)(d)(ii) of that section in relation to a sheriff officer
is founded, the sheriff principal may make, in relation to the sheriff officer, an
order—

15

(a) of a kind mentioned in paragraph (aa) of subsection (5) above, or
(b) under paragraph (a) of subsection (7) below.”,
(g) in subsection (7)(b) for “subsection (5)(b)” substitute “subsection (5)(aa), (b),”.

20

6

In section 81 (provisions supplementary to section 80)—
(a) in subsection (1)—
(i)

for “section 80(1), (4)” substitute “section 80(1)(a), (3A), (4), (4A)”,

(ii) after paragraph (b) add—
“(c) the professional association designated under section 63(1) of the 2007
Act.”,

25

(b) in subsection (2)—
(i)

for “section 80(2), (6)” substitute “section 80(2)(a), (3B), (6), (6A)”,

(ii) the word “and” immediately following paragraph (a) is repealed,
(iii) after paragraph (b) add “, and

30

(c)

the professional association designated under section 63(1) of the 2007
Act.”,

(c) in subsection (3)—
(i)

for “section 80(1), (2)” substitute “section 80(1)(a), (2)(a), (3A), (3B)”,

(ii) after “thereof” insert “or of an order under subsection (4A) or (6A) of that
section specified respectively in subsection (5)(a) or (7)(a) thereof”.

35

7 (1)

In section 82 (appeals from certain decisions)—
(a) the words from “An” to “Act” become subsection (1) of that section,
(b) after “under” insert “section 77(1),”,
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(c) for the words “(4) or (6)” substitute “(3A), (3B), (4), (4A), (6), (6A) or (8)(b)”,
(d) the words from “but” to the end of the section are repealed,
(e) after subsection (1) (created under paragraph (a)) insert—
“(2)
5

(2)
8

The decision of the Inner House on an appeal under subsection (1) shall be
final.”.

In the sidenote to section 82, for “79(5) and (80)” substitute “77, 79 and 80”.
After section 86 insert—
“86A

Electronic communications
In this Part, any reference to an admission in writing includes a reference to
that admission being an electronic communication (within the meaning given
by section 15(1) of the Electronic Communications Act 2000 (c. 7)).”.

10

Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)

15

9

The Bankruptcy and Diligence etc. (Scotland) Act 2007 is amended as follows.

10

For the title of Part 3 (“Enforcement”) substitute “OFFICERS OF COURT”.

11 (1)

In section 51 (information and annual report)—
(a) subsection (1) is repealed,
(b) in subsection (2) for “The Commission” substitute “The Advisory Council on
Messengers-at-Arms and Sheriff Officers (the “Advisory Council”)”,
(c) in subsection (3)—
(i)

20

paragraph (a) is repealed,

(ii) in paragraph (b) for “judicial officers” substitute “officers of court”,
(iii) in that paragraph for “Commission” substitute “Advisory Council”,
(d) in subsection (4)—
(i)

for “Commission” substitute “Advisory Council”,

(ii) for “a judicial officer” substitute “the professional association designated
by regulations under section 63(1)(a)”,

25

(iii) for “it” substitute “provided by virtue of regulations under section 63(1A)
which the Advisory Council”,
(e) in subsection (5) for “Commission” substitute “Advisory Council”,
(f) subsection (6) is repealed.

30

35

12

(2)

In the title to section 51 for the words “Information and” substitute “Advisory
Council’s”.

(3)

Immediately above section 51 insert the italic heading “Advisory Council on
Messengers-at-Arms and Sheriff Officers”.
In section 53 (published information not to enable identification)—
(a) paragraph (b) and the word “or” immediately preceding it are repealed,
(b) for “judicial officers” substitute “officers of court”.
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In section 61 (regulation of judicial officers)—
(a) in subsections (1) and (2)(a) for “judicial officers” substitute “officers of court”,
(b) in subsection (2) paragraph (d) is repealed,
(c) in subsection (3) for “the Commission” substitute “—
(a) the Lord President of the Court of Session, and

5

(b) each sheriff principal.”.
(2)
14 (1)

In the title to section 61 and the italic heading immediately preceding it for “judicial
officers” substitute “officers of court”.
In section 62 (duty to notify Commission of bankruptcy etc.)—
(a) in subsection (1)—

10

(i)

for “a judicial officer” substitute “an officer of court”,

(ii) for “notify the Commission in writing of it” substitute—
“(a) in the case of a messenger-at-arms, notify the Lord President of the
Court of Session in writing of the event;
(b) in the case of a sheriff officer, notify the sheriff principal from whom the
officer holds a commission in writing of the event.”,

15

(b) in subsection (2)(a), (f) and (g) for “judicial officer” substitute “officer of court”.
(2)
20

15 (1)

In the title to section 62 for “Commission” substitute “Lord President and sheriff
principal”.
In section 63 (judicial officers’ professional association)—
(a) in paragraph (a) of subsection (1)—
(i)

after “association”, where it first occurs, insert “(in this Part, the
“professional association”)”,

(ii) for “judicial officers” substitute “officers of court”,
(b) after subsection (1) insert—

25

“(1A) Regulations under subsection (1) may require an officer of court to provide
such information as the professional association reasonably considers
necessary.”,
(c) for subsection (2)(a) substitute—
“(a) the Lord President of the Court of Session;

30

(aa) each sheriff principal;”,
(d) in subsection (3) for “a judicial officer” substitute “an officer of court”.
(2)
35

16

In the title to section 63 and the italic heading immediately preceding it for “Judicial
officers’” substitute “Officers of court’s”.
After section 63 insert—
“63A
(1)
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(a) must prepare and publish a code of practice in relation to the functions of
officers of court; and
(b) may prepare and publish such a code in relation to the undertaking of
activities by such officers.
5

(2)

The professional association may revise the whole or any part of a code
published under this section.

(3)

Where a code or any part of a code is revised under subsection (2), the
professional association—
(a) in a case where the revision results in substantial changes, must publish
the revised code;

10

(b) in any other case, may publish the revised code.

15

(4)

The professional association must not publish a code of practice or a revised
code of practice under this section without the prior approval of the Lord
President of the Court of Session.

(5)

The professional association must send a copy of each code of practice
published under this section to—
(a) the Scottish Ministers;
(b) the Lord President of the Court of Session;
(c) each sheriff principal; and
(d) each officer of court.”.

20

17 (1)

In section 64 (duty of professional association to forward complaints to Commission)—
(a) for “a judicial officer” substitute “an officer of court”,
(b) for “to the Commission” substitute—
“(a) to the Lord President of the Court of Session;
(b) in the case of a complaint about a messenger-at-arms, to the sheriff
principal from whom the messenger-at-arms holds a commission as a
sheriff officer; and

25

(c) in the case of a complaint about a sheriff officer, to the sheriff principal
from whom the sheriff officer holds a commission.”.
(2)

30

18

In the title to section 64 the words “to Commission” are repealed.
In section 65 (information from professional association)—
(a) for “Commission”, where it first occurs, substitute “Lord President of the Court of
Session or any sheriff principal”,
(b) for “Commission”, where it second occurs, substitute “Lord President or, as the
case may be, sheriff principal”,

35

(c) in paragraph (b) for “67 of this Act” substitute “79(2) of the 1987 Act”,
(d) for paragraph (c) substitute—
“(c) any disciplinary proceedings brought under section 79(3) of that Act.”.
19

After section 65 insert—
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“Annual fee for officers of court
65A

5

Annual fee

(1)

The professional association may make rules requiring every officer of court
holding a commission to pay an annual fee to the association.

(2)

Rules made under subsection (1) above may include provision—
(a) specifying the date by which the fee must be paid each year;
(b) specifying the manner in which it must be paid; and
(c) about any other matters in relation to the fee that the professional
association considers appropriate.

(3)

10

20 (1)

Rules under this section may be made only with the approval of the Lord
President of the Court of Session.”.

In section 66 (inspection of judicial officer)—
(a) in subsection (1)—
(i)

15

for “Commission” substitute “Lord President of the Court of Session or any
sheriff principal”,

(ii) for “a judicial officer” substitute “ an officer of court”,
(b) in subsection (2)—
(i)

for “Commission” substitute “Lord President or, as the case may be, the
sheriff principal”, and

(ii) for “judicial officer” substitute “officer of court”,

20

(c) in subsection (3) for “Commission” substitute “Lord President or, as the case may
be, the sheriff principal”,
(d) in subsection (4) for “Commission” substitute “Scottish Ministers”.
25

(2)

In the title to section 66 for “judicial officer” substitute “officer of court”.

(3)

In the italic heading immediately preceding section 66 for “judicial officers” substitute
“officers of court”.

21 (1)

In section 75 (judicial officer’s action void where officer has interest)—
(a) in subsections (1), (4)(a) and (7) for “a judicial officer” substitute “an officer of
court”,
(b) in subsection (2), for “A judicial officer” substitute “An officer of court”,

30

(c) in subsections (3)(a) and (6) for “judicial officer” substitute “officer of court”,
(d) in subsection (5), for “ a judicial officer’s” substitute “an officer of court’s”.
(2)
22
35

In the title to section 75 for “Judicial officer’s” substitute “Officer of court’s”.
In section 77 (effect of code of practice)—
(a) in subsection (1)—
(i)

for “A judicial officer” substitute “An officer of court”,

(ii) for the words “55 or 56” substitute “63A”,
(b) in subsection (2), for “a judicial officer” substitute “an officer of court”,
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(c) for paragraph (b) of subsection (4) substitute—
“(b) a relevant court (within the meaning of subsection (8) of section 79 of
the 1987 Act (investigation of alleged misconduct)) in disciplinary
proceedings under that section;”.
5

23

In section 78 (electronic publications and communications) the words “admission or
representation”, in both places where they occur, are repealed.

24 (1)

In the provisions listed in sub-paragraph (2) for “judicial officer” substitute “officer of
court”.

(2)

The provisions referred to in sub-paragraph (1) are sections 83(5), 176(2), 177(1) and
(3) to (8), 178(1) to (4), 179(1) to (4), 180(1), 181(1)(b) and (4), 182(1), (2), (4) and
(6)(b), 183(4)(b), (11)(b) and (12)(b), 184(1), (2), (4) and (5)(c), 185(2)(b), (4)(b), (5)
and (7), 186(2)(b), (3)(b) and (5)(c), 187(1)(b), (2)(a)(ii) and (3), 188(4), 189(1), (2)(a),
(3)(b), (5) and (6), 191(2)(b)(i) and (4), 216(3) and 217(2).

10

25

In—
(a) sections 117(4), 121(1), 139(1)(c), 157(1)(b) and 183(1)(a), and

15

(b) paragraph 1(j) of schedule 3,
for “a judicial officer” substitute “an officer of court”.
26

In section 128(1) (interpretation of Chapter 2 of Part 4), after the definition of “notice of
land attachment” insert—
““officer of court” means the officer of court appointed by the creditor;”.

20

27

In section 145(1) (interpretation of Chapter 3 of Part 4), after the definition of
“dwellinghouse” insert—
““officer of court” means the officer of court appointed by the creditor;”.

28

In section 178(1) (presumption of ownership), for “A judicial officer” substitute “An
officer of court”.

29

In section 198(1) (interpretation of Part 8), after the definition of “money” insert—

25

““officer of court” means the officer of court appointed by the creditor;”.
30

In section 221 (interpretation), after the definition of “electronic communication”
insert—
““officer of court” means a messenger-at-arms or a sheriff officer;”.

30

31

In schedule 5 (minor and consequential amendments), in sub-sub-paragraph (c) of
paragraph 7(2), for the words from “for” to the end of the sub-sub-paragraph, substitute
“for “law agent” substitute “solicitor””.

32

In Part 1 of schedule 6 (repeals and revocations), in the entry relating to the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17), before the word “Schedule”
in the second column, insert “In”.

35

PART 2
REPEALS
33
40

The enactments mentioned in the first column of the following table are repealed to the
extent specified in the second column.
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Enactment

Extent of repeal

Debtors (Scotland) Act 1987 (c. 18)

Section 78.
Section 83.

5

Debt Arrangement and Attachment In section 45, in the definition of “officer”, the
(Scotland) Act 2002 (asp 17)
words from “for”, where it first occurs, to the end
of that definition.
Bankruptcy and Diligence
(Scotland) Act 2007 (asp 3)

10

etc. Section 50.
Section 52.
Sections 54 to 60.
Section 61(4) to (7).
Sections 67 to 74.
Section 76.

15

In section 128(1), the definition of “judicial
officer”.
In section 145(1), the definition of “judicial
officer”.
Section 189(7).

20

In section 198(1), the definition of “judicial
officer”.
Section 212(7).
In section 221, the definition of the
“Commission”; and the definition of “judicial
officer”.

25

In schedule 1, paragraph 41(a).
Schedule 2.
In schedule 5, paragraphs 6(4), 7(2)(a), (b)(i) and
(ii), (3)(a) and (4), 11, 16(14)(c), 21, 25, 27, 28,
30(8)(b) and (13), 31 and 33.

30


1984

In schedule 6, in the entry relating to the Sheriff
Courts (Scotland) Act 1907, the words “In section
40, the word “officers,””; in the entry relating to
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Enactment

5

121

Extent of repeal
the Execution of Diligence (Scotland) Act 1926,
the words “Section 1”; and in the entry relating to
the Debtors (Scotland) Act 1987, the words “Part
V”.

SCHEDULE 3
(introduced by section 11)
IMPROVEMENT OF PUBLIC FUNCTIONS: LISTED BODIES
Scottish Administration
10

The Scottish Ministers
Any other office-holder in the Scottish Administration
Scottish public authorities with mixed functions or no reserved functions
Accounts Commission for Scotland
Additional Support Needs Tribunals for Scotland

15

Architecture and Design Scotland
Bòrd na Gàidhlig
Caledonian Maritime Assets Ltd
Chief Investigating Officer established by section 9(1) of the Ethical Standards in Public Life etc.
(Scotland) Act 2000 (asp 7)

20

any Children’s Panel
any Children’s Panel Advisory Committee
Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Common Services Agency for the Scottish Health Service

25

Convener of the Water Customer Consultation Panels (appointed under paragraph 5(1) of
schedule 1 to the Water Industry (Scotland) Act 2002 (asp 3)) and those Panels
Creative Scotland
Crofters Commission
David MacBrayne Ltd

30

General Teaching Council for Scotland
any Health Board
Healthcare Improvement Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Highland and Islands Airports Ltd

35

Highlands and Islands Enterprise
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Judicial Appointments Board for Scotland
Lands Tribunal for Scotland
Learning and Teaching Scotland
Local Government Boundary Commission for Scotland
5

Macaulay Land Use Research Institute
Mental Health Tribunal for Scotland
Mental Welfare Commission for Scotland
Mobility and Access Committee for Scotland
Moredun Research Institute

10

National Galleries of Scotland
National Library of Scotland
National Museums of Scotland
any National Park authority
Office of the Scottish Charity Regulator

15

Parole Board for Scotland
Police Complaints Commissioner for Scotland
any Private Rented Housing Committee
Private Rented Housing Panel
Public Transport Users’ Committee for Scotland

20

Quality Meat Scotland
Risk Management Authority
Royal Botanic Garden, Edinburgh
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Advisory Committee on Distinction Awards

25

Scottish Agricultural College
Scottish Agricultural Wages Board
Scottish Charity Appeals Panel
Scottish Children’s Reporter Administration
Scottish Commission for Human Rights

30

Scottish Criminal Cases Review Commission
Scottish Crop Research Institute
Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council

35

Scottish Futures Trust Ltd
Scottish Information Commissioner
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Scottish Law Commission
Scottish Legal Aid Board
Scottish Legal Complaints Commission
Scottish Local Authorities Remuneration Committee
5

Scottish Natural Heritage
Scottish Parliamentary Standards Commissioner
Scottish Police Services Authority
Scottish Public Services Ombudsman
Scottish Qualifications Authority

10

Scottish Road Works Commissioner
Scottish Social Services Council
Scottish Sports Council
Scottish Water
Skills Development Scotland Co. Ltd

15

Social Care and Social Work Improvement Scotland
any Special Health Board
Standards Commission for Scotland
Visiting Committees (appointed under section 19(3) of the Prisons (Scotland) Act 1989 (c. 45) or
constituted by rules made under section 39 (as read with section 8(1)) of that Act

20

VisitScotland
Water Industry Commission for Scotland
Cross-border public authorities
Forestry Commissioners

25

SCHEDULE 3A
(introduced by section 14A)
PART 2 ORDER-MAKING POWERS (REQUEST AND CONSENT): LISTED BODIES
Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Scottish Commission for Human Rights

30

Scottish Information Commissioner
Scottish Parliamentary Standards Commissioner
Scottish Public Services Ombudsman
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(introduced by section 24)
ORDER-MAKING POWERS: MODIFICATIONS OF ENACTMENTS

Deregulation and Contracting Out Act 1994 (c. 40)
5

1 (1)

The Deregulation and Contracting Out Act 1994 is amended as follows.

(2)

Sections 1 to 5 and Schedule 1 are repealed.

(3)

In section 6 (model provisions with respect to appeals), in subsection (7)—
(a) in the definition of “enactment”—
(i)

the word “and” is omitted,

(ii) at the end insert “, an enactment contained in an Act of the Scottish
Parliament (whenever passed) and an enactment contained in an instrument
made under an Act of the Scottish Parliament (whenever made)”,

10

(b) for the definition of “enforcement action” substitute—
““enforcement action” means—
(a)

15

in relation to any restriction, requirement or condition, any action
taken with a view to or in connection with imposing any sanction
(whether criminal or otherwise) for failure to observe or comply
with it, and

(b) in relation to a restriction, requirement or condition relating to the
grant or renewal of licences, includes any refusal to grant, renew
or vary a licence, the imposition of any condition on the grant or
renewal of a licence and any variation or revocation of a licence;”,

20

(c) for the definition of “interested person” substitute—
““interested person” means—
(a)

25

the person against whom enforcement action may be or has been
taken;

(b) any other person who will or may be required to meet, or to make
a significant contribution towards, the cost of observing the
restriction or complying with the requirement or condition; or
(c)

30

(4)
35

where the enforcement action which may be or has been taken
relates specifically to goods or services which are to be or have
been supplied by a person other than the one against whom
enforcement action may be or has been taken, that person;”.

Sub-paragraph (2) does not affect the continuation in force of any order under section 1
of that Act which was made on or before the day on which that sub-paragraph comes
into force.

Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 (c.40)
2


1988

In Schedule 4 to the Criminal Procedure (Consequential Provisions) (Scotland) Act
1995 (minor and consequential amendments), paragraph 96 is repealed.
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SCHEDULE 5
(introduced by section 26(2))
CREATIVE SCOTLAND: ESTABLISHMENT ETC.
Status
5

1 (1)

Creative Scotland is a body corporate.

(2)

Creative Scotland is not to be regarded as a servant or agent of the Crown, or as having
any status, immunity or privilege of the Crown, nor are its members or its employees to
be regarded as civil servants.

(3)

Creative Scotland’s property is not to be regarded as property of, or held on behalf of,
the Crown.

10

Membership of Creative Scotland
2 (1)

Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative Scotland, and
(b) no fewer than 8 nor more than 14 other members appointed by the Scottish
Ministers.

15

(2)

The Scottish Ministers may by order made by statutory instrument amend sub-paragraph
(1)(b) by substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

(3)

A statutory instrument containing an order under sub-paragraph (2) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

20

Terms of appointment etc.
3 (1)
(2)

Each member of Creative Scotland is to be appointed for such period as the Scottish
Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment, but

25

(b) may, by written notice to the Scottish Ministers, resign office as a member.
(3)

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
30

4

The Scottish Ministers may, by written notice, remove a member from office if they are
satisfied that—
(a) the member—
(i)

has been adjudged bankrupt,

(ii) has granted a trust deed for creditors or a composition contract,
35

(iii) has proposed a voluntary arrangement which has been approved,
(b) the member’s estate has been sequestrated,
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(c) the member has been absent from 3 consecutive meetings of Creative Scotland
without the permission of Creative Scotland,
(d) the member is otherwise unfit or unable to discharge the functions of a member.

Disqualification from membership
5

5

A person is disqualified from appointment, and from holding office, as a member of
Creative Scotland if that person is—
(a) a member of the Scottish Parliament,
(b) a member of the House of Commons,
(c) a member of the European Parliament.

10

Remuneration and allowances for members
6

Creative Scotland must pay to each of its members such—
(a) remuneration, and
(b) allowances and expenses,
as the Scottish Ministers may determine.

15

Chief executive and other employees
7 (1)
(2)

20

25

30

Creative Scotland is to employ a chief executive.
The chief executive may not be a member of Creative Scotland.

(2A) The first chief executive employed by Creative Scotland is to be the person who,
immediately before the coming into force of this paragraph, is the chief executive
designate employed by Creative Scotland 2009 Limited; and that person is employed as
chief executive until the term of appointment as chief executive designate of Creative
Scotland 2009 Limited would have ended.
(2B) But if there is no person employed by Creative Scotland 2009 Limited as chief executive
designate immediately before the coming into force of this paragraph, the Scottish
Ministers are to make the first appointment of the chief executive of Creative Scotland
on such terms and conditions as the Scottish Ministers may determine.
(3)

Each subsequent chief executive is, with the approval of the Scottish Ministers, to be
appointed by Creative Scotland on such terms and conditions as Creative Scotland may,
with such approval, determine.

(4)

Creative Scotland may (subject to any directions given under sub-paragraph (5)) appoint
such other employees on such terms and conditions as Creative Scotland may determine.

(5)

The Scottish Ministers may give directions to Creative Scotland as regards—
(a) the appointment of employees under sub-paragraph (4), and
(b) the terms and conditions of their employment.

35

(6)

Creative Scotland may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment,
(b) make payments or contributions towards the provision,
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(c) provide and maintain schemes (whether contributory or not) for the payment,
of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of Creative Scotland, as it may determine.
(7)
5

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Committees
8 (1)
10

15

20

Creative Scotland may establish committees for any purpose relating to its functions.

(2)

Creative Scotland is to determine the composition of its committees.

(3)

Creative Scotland may appoint persons who are not members of Creative Scotland to be
members of a committee; but such persons are not entitled to vote at meetings of the
committee.

(4)

A committee of Creative Scotland is to comply with any directions given to it by
Creative Scotland.

Procedure and meetings
9 (1)

Creative Scotland may determine its own procedure and that of its committees,
including a quorum for meetings.

(2)

The validity of any proceedings of Creative Scotland, or any of its committees, is not
affected by a vacancy in membership nor by any defect in the appointment of a member.

(3)

Members of the Scottish Executive and persons authorised by the Scottish Ministers
may attend and take part in meetings of Creative Scotland or any of its committees, but
are not entitled to vote at such meetings.

General powers
10 (1)
25

(2)

Creative Scotland may do anything which appears to be necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the exercise of its
functions.
In particular, Creative Scotland may—
(a) engage in any business or undertaking,

30

(b) form, promote or acquire (whether alone or with others) companies (within the
meaning of the Companies Act 2006 (c. 46)),
(c) form partnerships with others,
(d) enter into contracts,
(e) accept gifts of money and other property,
(f) invest sums not immediately required in relation to the exercise of its functions,

35

(g) undertake or execute any charitable trust,
(h) obtain advice or assistance from any person who, in Creative Scotland’s opinion,
is qualified to give it,
(i) commission research,
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(j) with the consent of the Scottish Ministers—
(i)

borrow money,

(ii) acquire and dispose of land,
(iii) establish or take part in the setting up of organisations having functions
similar to those of Creative Scotland,

5

(iv) make charges for the provision of goods or advice or other services in such
circumstances and of such amounts as Creative Scotland may determine.
(3)
10

For the purposes of paragraph (g) of sub-paragraph (2), a trust is a charitable trust if all
its purposes are within section 7(2) of the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10).

Delegation of functions
11 (1)

Creative Scotland may, subject to sub-paragraphs (2) and (3), authorise—
(a) the chief executive,
(b) any other employee,
(c) any of its committees,

15

to exercise such of its functions, and to such extent, as it may determine.
(2)

Creative Scotland may not authorise any of the following functions to be exercised by
any other person—
(a) the approval of annual reports and accounts,
(b) the approval of any budget or other financial plan.

20

(3)

Sub-paragraph (1) does not affect the responsibility of Creative Scotland for the exercise
of its functions.

Location of office
12

Creative Scotland’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers.

25

Accounts
13 (1)

Creative Scotland must—
(a) keep proper accounts and accounting records,
(b) prepare in respect of each financial year a statement of accounts, and
(c) send a copy of the statement to the Scottish Ministers,

30

and must do so in accordance with any directions the Scottish Ministers may give.
(2)

Creative Scotland must send the statement of accounts to the Auditor General for
Scotland for auditing.

Reports
35
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As soon as practicable after the end of each financial year, Creative Scotland must
prepare a report which is—

Public Services Reform (Scotland) Bill
Schedule 6—Creative Scotland: modifications of enactments

129

(a) to provide information on the discharge of Creative Scotland’s functions during
that year, and
(b) to include a copy of the statement of accounts for that year audited by the Auditor
General for Scotland.
(2)

5

Creative Scotland must—
(a) publish the report,
(b) lay a copy of the report before the Scottish Parliament,
(c) send a copy of the report to the Scottish Ministers.

(3)
10

Creative Scotland may publish such other reports and information on matters relevant to
the functions of Creative Scotland as it considers appropriate.
SCHEDULE 6
(introduced by section 33)
CREATIVE SCOTLAND: MODIFICATIONS OF ENACTMENTS

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
15

1

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies)—
(a) after the entry relating to a community justice authority insert—
“Creative Scotland”,
(b) the entry relating to the Scottish Arts Council is repealed.

20

Scottish Public Services Ombudsman Act 2002 (asp 11)
2

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed
authorities)—
(a) after paragraph 21B insert—
“21C

Creative Scotland.”,

(b) paragraphs 36 and 50 are repealed.

25

Freedom of Information (Scotland) Act 2002 (asp 13)
3

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities)—
(a) after paragraph 62B insert—
“62C

30

Creative Scotland.”,

(b) paragraphs 78 and 98 are repealed.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
4

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—
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(a) after the entry relating to the Bòrd na Gàidhlig insert—
“Creative Scotland”,
(b) the entries relating to—
(i)

the Scottish Arts Council, and

(ii) Scottish Screen,

5

are repealed.
SCHEDULE 7
(introduced by section 34(4))
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC.
10

Status
1 (1)

15

Social Care and Social Work Improvement Scotland is a body corporate.

(2)

SCSWIS is not to be regarded as a servant or agent of the Crown, or as having any
status, immunity or privilege of the Crown, nor are its members or its employees to be
regarded as civil servants.

(3)

SCSWIS’s property is not to be regarded as property of, or held on behalf of, the Crown.

Membership of SCSWIS
2 (1)

SCSWIS is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair SCSWIS,
(b) the person appointed under paragraph 2(1)(a) of Schedule 5A to the National
Health Service (Scotland) Act 1978 (c. 29) to chair Healthcare Improvement
Scotland,

20

(c) the person appointed under paragraph 2 of schedule 2 to the Regulation of Care
(Scotland) Act 2001 (asp 8) as convener of the Scottish Social Services Council
and
(d) no fewer than 9 nor more than 12 other members appointed by the Scottish
Ministers.

25

30

(2)

The Scottish Ministers may by order amend sub-paragraph (1)(d) by substituting for the
minimum or maximum number of members for the time being specified there such other
number as they think fit.

3 (1)

In appointing members, the Scottish Ministers are to have regard to the desirability of
including—
(a) persons who have experience of, and have shown capacity and capability in, the
provision of any social service,
(b) persons who—

35
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(i)

use, or have used, any social service or services which prospectively are to
become social services,
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(ii) care for, or have cared for, such persons as are mentioned in sub-paragraph
(i),
(c) persons who have such other skills, knowledge or experience as the Scottish
Ministers consider to be relevant in relation to the exercise of SCSWIS’s
functions.

5

(2)

In appointing members under paragraph 2(1)(d), the Scottish Ministers must appoint at
least two persons—
(a) one of whom falls within sub-paragraph (i), and one of whom falls within subparagraph (ii), of sub-paragraph (1)(b) of this paragraph, or
(b) both of whom fall within either sub-paragraph (i), or sub-paragraph (ii), of subparagraph (1)(b) of this paragraph.

10

Terms of appointment etc.
4 (1)
(2)

15

Each member of SCSWIS is to be appointed for such period as the Scottish Ministers
think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment, but
(b) may, by written notice to the Scottish Ministers, resign office as a member.

(3)
20

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
5

The Scottish Ministers may, by written notice, remove a member from office if they are
satisfied that—
(a) the member—
(i)

has been adjudged bankrupt,

(ii) has granted a trust deed for creditors or a composition contract,

25

(iii) has proposed a voluntary arrangement which has been approved,
(b) the member’s estate has been sequestrated,
(c) the member has been absent from 3 consecutive meetings of SCSWIS without the
permission of SCSWIS,
(d) the member is otherwise unfit or unable to discharge the functions of a member.

30

Disqualification from membership
6

A person is disqualified from appointment, and from holding office, as a member of
SCSWIS if that person is—
(a) a member of the Scottish Parliament,

35

(b) a member of the House of Commons,
(c) a member of the European Parliament.
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Remuneration and allowances for members
7

SCSWIS must pay to each of its members such—
(a) remuneration, and
(b) allowances and expenses,
as the Scottish Ministers may determine.

5

Chief executive and other employees
8 (1)
(2)
10

SCSWIS is to employ a chief executive.
The chief executive may not be a member of SCSWIS.

(2A) The Scottish Ministers are to make the first appointment of the chief executive on such
terms and conditions as the Scottish Ministers may determine.
(3)

Each subsequent chief executive is, with the approval of the Scottish Ministers, to be
appointed by SCSWIS on such terms and conditions as SCSWIS may, with such
approval, determine.

(4)

SCSWIS may (subject to any directions given under sub-paragraph (5)) appoint such
other employees on such terms and conditions as SCSWIS may determine.

(5)

The Scottish Ministers may give directions to SCSWIS as regards—

15

(a) the appointment of employees under sub-paragraph (4), and
(b) the terms and conditions of their employment.
(6)

SCSWIS may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment,

20

(b) make payments or contributions towards the provision,
(c) provide and maintain schemes (whether contributory or not) for the payment,
of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of SCSWIS, as it may determine.
25

(7)

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Committees
9 (1)
30

SCSWIS may establish committees for any purpose relating to its functions.

(2)

SCSWIS is to determine the composition of its committees.

(3)

SCSWIS may appoint persons who are not members of SCSWIS to be members of a
committee; but such persons are not entitled to vote at meetings of the committee.

(4)

A committee of SCSWIS is to comply with any directions given to it by SCSWIS.

Procedure and meetings
35
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10 (1)

SCSWIS may determine its own procedure and that of its committees, including a
quorum for meetings.
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(2)

The validity of any proceedings of SCSWIS, or any of its committees, is not affected by
a vacancy in membership nor by any defect in the appointment of a member.

(3)

Members of—
(b) the Scottish Executive and persons authorised by the Scottish Ministers,
(c) Healthcare Improvement Scotland and persons authorised by it,

5

(d) the Scottish Social Services Council and persons authorised by it,
may attend and take part in meetings of SCSWIS or any of its committees, but are not
entitled to vote at such meetings.
General powers
10

11 (1)
(2)

SCSWIS may do anything which appears to be necessary or expedient for the purpose
of, or in connection with, or which appears conducive to, the exercise of its functions.
In particular, SCSWIS may—
(a) enter into contracts,
(b) with the consent of the Scottish Ministers—
(i)

15

borrow money,

(ii) acquire and dispose of land,
(iii) borrow sums in sterling by way of overdraft for the purpose of meeting a
temporary excess of expenditure over sums otherwise available to meet that
expenditure.
20

Delegation of functions
12 (1)

SCSWIS may, subject to sub-paragraphs (2) and (3), authorise—
(a) the chief executive,
(b) any other employee,
(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.

25

(2)

SCSWIS may not authorise any of the following functions to be exercised by any other
person—
(a) the approval of annual reports and accounts,
(b) the approval of any budget or other financial plan.

(3)

30

Sub-paragraph (1) does not affect the responsibility of SCSWIS for the exercise of its
functions.

Location of office
13

SCSWIS’s determination of the location of its office premises is subject to the approval
of the Scottish Ministers.
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Accounts
14 (1)

SCSWIS must—
(a) keep proper accounts and accounting records,
(b) prepare in respect of each financial year a statement of accounts, and
(c) send a copy of the statement to the Scottish Ministers,

5

and must do so in accordance with any directions the Scottish Ministers may give.
(2)

SCSWIS must send the statement of accounts to the Auditor General for Scotland for
auditing.

Reports
10

15 (1)

As soon as practicable after the end of each financial year, SCSWIS must prepare a
report which is—
(a) to provide information on the discharge of SCSWIS’s functions during that year,
and
(b) to include a copy of the statement of accounts for that year audited by the Auditor
General for Scotland.

15

(2)

SCSWIS must—
(a) publish the report,
(b) lay a copy of the report before the Scottish Parliament,
(c) send a copy of the report to the Scottish Ministers.

20

(3)

SCSWIS may publish such other reports and information on matters relevant to the
functions of SCSWIS as it considers appropriate.
SCHEDULE 8
(introduced by section 37(2))
CARE SERVICES: DEFINITIONS

25

1 (1)

A “support service” is a service provided, by reason of a person’s vulnerability or need
(other than vulnerability or need arising by reason only of that person being of a young
age), to that person or to someone who cares for that person by—
(a) a local authority;
(b) any person under arrangements made by a local authority;
(c) a health body; or

30

(d) any person if it includes personal care or personal support.
(2)

35
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But—
(a) the expression does not include a care home service, an independent health care
service (within the meaning of section 10F of the National Health Service
(Scotland) Act 1978 (c. 29)), a service which provides overnight accommodation,
an adoption service, a fostering service or a service excepted from this definition
by regulations,
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(b) paragraphs (c) and (d) do not apply where the provider is a health body acting in
exercise of functions conferred by the National Health Service (Scotland) Act
1978 (c.29),
(c) paragraph (d) does not apply if the provider is an individual who personally and
solely gives the care or support in question.

5

2

A “care home service” is a service which provides accommodation, together with
nursing, personal care or personal support, for persons by reason of their vulnerability or
need; but the expression does not include—
(a) a hospital;
(b) a public, independent or grant-aided school; or

10

(c) a service excepted from this definition by regulations.
3 (1)

A “school care accommodation service” is a service which—
(a) consists of the provision of residential accommodation to a pupil in a place in or
outwith a public, independent or grant-aided school;
(b) is provided (whether or not during term-time) for the purpose of or in connection
with the pupil’s attendance at the school (whether current or otherwise); and

15

(c) is provided to the pupil by—
(i)

an education authority or the managers of an independent or grant-aided
school; or

(ii) any person under arrangements made between that person and any such
authority or managers.

20

(2)

For the purposes of sub-paragraph (1)(c)(i), a service which—
(a) falls within the description given by sub-paragraph (1)(a), (b) and (c)(ii); and
(b) is provided to the pupil in domestic premises,
is to be regarded as being provided by that authority or (as the case may be) those
managers.

25

(3)

A service may be excepted from the definition in sub-paragraph (1) by regulations.

4

A “nurse agency” is a service which consists of or includes supplying, or introducing to
persons who use the service, registered nurses, registered midwives or registered health
visitors; but a service may be excepted from this definition by regulations.

5 (1)

A “child care agency” is a service which consists of or includes supplying, or
introducing to persons who use the service, child carers; but the expression does not
include a nurse agency and a service may be excepted from this definition by
regulations.

30

(2)

35

In sub-paragraph (1), “child carer” means a person who—
(a) whether or not for reward; and
(b) whether on a day-to-day or on an occasional basis,
looks after a child wholly or mainly in the home of the child’s parents.

6

A “secure accommodation service” is a service which—
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(a) provides accommodation for the purpose of restricting the liberty of children in
residential premises where care services are provided, and
(b) is approved by the Scottish Ministers for that purpose.

7

An “offender accommodation service” is a service which consists of giving advice,
guidance or assistance to persons who have been provided with accommodation under
subsection (1)(b) or (c) of section 27 of the Social Work (Scotland) Act 1968 (c.49)
(supervision and care of persons put on probation or released from prison etc.); but the
expression does not include a support service.

8 (1)

An “adoption service” is any service which is—

5

(a) provided by a local authority under subsection (1) of section 1 of the Adoption
and Children (Scotland) Act 2007 (asp 4); or

10

(b) provided by a person other than a local authority and which consists of, or
includes, services mentioned in subsection (4) of that section (the reference in
subsection (5) of that section to a local authority being taken, for the purposes of
this paragraph, to be a reference to a person other than a local authority), (whether
the person functions generally or in relation to a service provided, under that
section).

15

(2)

For the purpose of sub-paragraph (1)(b)—
(a) the making by a person of arrangements for the adoption of a child by a relevant
person, or

20

(b) the placing by a person of a child for adoption with a relevant person,
is not an adoption service.
(3)

In sub-paragraph (2), “relevant person” means—
(a) a parent of the child,
(b) any other relative of the child, or

25

(c) where a parent of the child is a member of a relevant couple, the other member of
the couple.
(4)

In sub-paragraph (3)—
“relative” has the meaning given by section 119(1) of the Adoption and Children
(Scotland) Act 2007 (asp 4);

30

“relevant couple” is to be construed in accordance with section 29(3) of that Act.
9

A “fostering service” is a service which is provided by—
(a) a local authority under paragraph (a) of section 26(1) of the Children (Scotland)
Act 1995 (c.36) (fostering of children looked after by a local authority);

35

(b) a person other than a local authority and which consists of, or includes, the
making of arrangements for or in connection with the performance of functions
assigned to a local authority—
(i)

40
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under that paragraph; or

(ii) by virtue of section 5(2) to (4) of the Social Work (Scotland) Act 1968
(c.49) (regulations relating to performance of functions assigned to a local
authority under that Act); or

Public Services Reform (Scotland) Bill
Schedule 8—Care services: definitions

137

(c) a local authority and which consists of, or includes, the functions assigned to the
authority by sections 3 and 8 to 10 of the Foster Children (Scotland) Act 1984
(c.56) (ensuring well-being etc. of certain privately fostered children).
10

The services mentioned—
(a) in paragraph 9(a) and (b) and registered under this Part may be collectively
referred to as the “Scottish public fostering service”;

5

(b) in paragraph 9(c) and so registered may be collectively referred to as the “Scottish
private fostering service”.
11

An “adult placement service” is a service which consists of, or includes, arranging for
the provision of accommodation for an adult (that is to say for a person who has attained
the age of sixteen years), together with—

10

(a) personal care;
(b) personal support; or
(c) counselling, or other help, provided other than as part of a planned programme of
care,

15

by reason of the person’s vulnerability or need, by placing the person with a family or
individual; but a service may be excepted from this definition by regulations.
12 (1)
20

(2)

“Child minding” means, subject to sub-paragraphs (2) and (3) and paragraph 14(a),
looking after one or more children on domestic premises for reward and “act as a child
minder” is to be construed accordingly; but a service may be excepted from those
definitions by regulations.
For the purposes of sub-paragraph (1), a person who—
(a) is the parent, or a relative, of a child;
(b) has parental responsibilities (within the meaning given by section 1(3) of the
Children (Scotland) Act 1995 (c. 36)) relating to the child;

25

(c) is a foster parent with whom a child is placed by a local authority;
(d) maintains a foster child (within the meaning of the Foster Children (Scotland) Act
1984 (c. 56));
(e) a child is required to reside with by virtue of section 70(3)(a) of the Children
(Scotland) Act 1995; or

30

(f) is a kinship carer (within the meaning of the Looked After Children (Scotland)
Regulations 2009 (S.S.I. 2009/210)), of a child,
does not act as a child minder when looking after that child.
(3)
35

40

For the purposes of sub-paragraph (1), where a person—
(a) looks after a child for the parents of the child and the work consists of looking
after the child wholly or mainly in the parents’ home; or
(b) looks after a child for the parents of the child (the “first parents”) and another
child for the different parents of that other child (the “second parents”) and the
work consists of looking after the children wholly or mainly in the first parents’
home or in the second parents’ home, or in both those homes,
that work is not child minding.
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13

“Day care of children” means, subject to paragraphs 14(b) to 17, a service which
consists of any form of care (whether or not provided to any extent in the form of an
educational activity), supervised by a responsible person and not excepted from this
definition by regulations, provided for children, on premises other than domestic
premises, during the day (whether or not it is provided on a regular basis or commences
or ends during the hours of daylight).

14

For the purposes of—

5

(a) paragraph 12(1), a person does not act as a child minder;
(b) paragraph 13, a person does not provide day care of children,
unless the period, or the total of periods, during which the service is provided exceeds
two hours in any day.

10

15 (1)

Where a person provides a service for children in particular premises on less than six
days in any year, that provision is not day care of children for the purposes of paragraph
13 if the person has notified SCSWIS in writing, before the first occasion on which the
service is so provided in that year, of the intention so to provide it.

(2)

In sub-paragraph (1), “year” means the year beginning with the day on which the service
is (after the commencement of this section) first provided in the premises concerned;
and thereafter any year beginning with the anniversary of that day.

15

16

For the purposes of paragraph 13, a service which consists of looking after children who
are patients in a hospital and is provided as part of the medical treatment which they are
receiving there is not day care of children.

17

For the purposes of paragraph 13, a person does not provide day care of children
where—

20

(a) the children are of school age;
(b) the service is provided—

25

(i)

wholly or mainly in a public, independent or grant-aided school; and

(ii) as part of the school’s activities, and
(c) the person is—
(i)

the education authority managing the school,

(ii) the person carrying on the school, or

30

(iii) a person employed to work at the school and authorised to provide the
service as part of the school’s activities.

35

18

Expressions used in paragraph 2(b), 3 or 17 have the meanings given by section 135(1)
of the Education (Scotland) Act 1980 (c. 44).

19

A “housing support service” is a service which provides support, assistance, advice or
counselling to a person who has particular needs, with a view to enabling that person to
occupy residential accommodation as a sole or main residence; but a service may be
excepted from this definition by regulations and such residential accommodation does
not include accommodation specified as excepted accommodation in regulations under
section 91(9) of the Housing (Scotland) Act 2001 (asp 10).

20

In this Part, unless the context otherwise requires—

40
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“someone who cares for” (or “a person who cares for”) a person, means someone
who, being an individual, provides on a regular basis a substantial amount of care
for that person, not having contracted to do so and not doing so for payment or in
the course of providing a care service;
5

“vulnerability or need”, in relation to a person, means vulnerability or need arising
by reason of that person—
(a)

being affected by infirmity or ageing;

(b) being, or having been, affected by disability, illness or mental disorder;
(c)
10

15

being, or having been, dependent on alcohol or drugs; or

(d) being of a young age;
“personal care” means care which relates to the day to day physical tasks and
needs of the person cared for (as for example, but without prejudice to that
generality, to eating and washing) and to mental processes related to those tasks
and needs (as for example, but without prejudice to that generality, to
remembering to eat and wash); and
“personal support” means counselling, or other help, provided as part of a planned
programme of care.
SCHEDULE 9
(introduced by section 38)

20

SOCIAL WORK SERVICES FUNCTIONS: SPECIFIED ENACTMENTS
Part 4 of the Children and Young Persons (Scotland) Act 1937 (c. 37)
Sections 22(2) to (5A) and (8), 26(2) to (4), 43, 45, 47 and 48 of the National Assistance
Act 1948 (c. 29)
Disabled Persons (Employment) Act 1958 (c. 33)

25

Section 11 of the Matrimonial Proceedings (Children) Act 1958 (c. 40)
Social Work (Scotland) Act 1968 (c. 49)
Social Work (Scotland) Act 1968 as read with sections 1 and 2(1) of the Chronically
Sick and Disabled Persons Act 1970 (c. 44) and the Disabled Persons (Services,
Consultation and Representation) Act 1986 (c. 33)

30

Children Act 1975 (c. 72)
Sections 21 to 23 of the Health and Social Services and Social Security Adjudications
Act 1983 (c. 41)
Foster Children (Scotland) Act 1984 (c. 56)
Sections 38(b) and 235 of the Housing (Scotland) Act 1987 (c. 26)

35

Part 2 of the Children (Scotland) Act 1995 (c. 36)
Section 51 of the Criminal Procedure (Scotland) Act 1995 (c. 46)
Section 10 of the Adults with Incapacity (Scotland) Act 2000 (asp 4)
Community Care and Health (Scotland) Act 2002 (asp 5)
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Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
Adoption and Children (Scotland) Act 2007 (asp 4)
SCHEDULE 10
(introduced by section 89)
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND: MODIFICATIONS OF ENACTMENTS

5

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
A1

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
bodies)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,

10

(b) at the appropriate place, in alphabetical order, insert—
“Social Care and Social Work Improvement Scotland”.
Regulation of Care (Scotland) Act 2001 (asp 8)

15

1

The Regulation of Care (Scotland) Act 2001 is amended as follows.

2

In section 53(2)(b) (codes of practice), for “the Commission” substitute “Social Care
and Social Work Improvement Scotland”.

3

In section 59 (general principles)—
(a) in subsection (1) the words “, the Commission” are repealed,
(b) after subsection (4), insert—
“(5)

20

4

In subsection (2), “care service” means a care service as defined in section
37(1) of the Public Services Reform (Scotland) Act 2009 (asp 00).”.

In section 60 (grants)—
(a) in subsection (1), the words “the Commission or to” are repealed,
(b) in paragraph (a) of that subsection, for “body in question” substitute “Council”,
(c) in paragraph (b) of that subsection, for “that body” substitute “the Council”.

25

5

In section 61 (guarantees)—
(a) in subsection (1), the words “the Commission or” are repealed,
(b) in subsection (4), the words “the Commission, or as the case may be” are
repealed.

30

6

In section 62 (duty of consultation)—
(a) the words “Commission and the” are repealed,
(b) the word “each” is repealed,
(c) for the words “the other” substitute “Social Care and Social Work Improvement
Scotland”,

35


2004

(d) for the words “body exercising the function” substitute “Council”.
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7

In section 63 (guidance as to consultation)—
(a) the words “the Commission and to” are repealed,
(b) for the words “body in question” substitute “Council”.

8

In section 64 (complaints procedure)—
(a) in subsection (1)—

5

(i)

for the words “The Commission and the Council shall each” substitute
“The Council shall”,

(ii) for the words “body in question” substitute “Council”,
(b) in subsection (2), for the words “body in question” substitute “Council”,
(c) in subsection (3), for the words “body in question” substitute “Council”,

10

(d) in subsection (4), for the words “body in question” substitute “Council”.
9

In section 65 (inquiries)—
(a) in subsection (1)—
(i)

in paragraph (a), the words “by the Commission or” are repealed,

(ii) paragraph (b) and the word “or” immediately preceding it are repealed,

15

(b) subsection (2) is repealed,
(c) in subsection (4), paragraph (b) is repealed,
(d) in subsection (6)—
(i)

the words “(2) or” are repealed,

(ii) paragraph (a) and the word “or” immediately following it are repealed,

20

(e) in subsection (7)—
(i)

the words “by the Commission or” are repealed,

(ii) for the words “(2), or as the case may be (3),” substitute “(3)”,
(iii) for the words “body in question” substitute “Council”,
(iv) for the words “that body” substitute “the Council”,

25

(v) for the word “body”, in the third place it occurs, substitute “Council”,
(f) in subsection (9), paragraph (a) and the word “or” immediately following it are
repealed.
Scottish Public Services Ombudsman Act 2002 (asp 11)
30

9A

In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities)—
(a) paragraph 38 is repealed,
(b) after paragraph 52 insert—
“52A Social Care and Social Work Improvement Scotland.”.
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Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
9B

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,

5

(b) under the heading “Executive bodies” insert, at the appropriate place in
alphabetical order—
“Social Care and Social Work Improvement Scotland”.
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
10

9C

The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.

9D

In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), for paragraph (f) substitute—
“(f) Social Care and Social Work Improvement Scotland;”.

9E
15

In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), for paragraph (k) substitute—
“(k) Social Care and Social Work Improvement Scotland;”.

9F

In section 9(2) (duty to give advice), for paragraph (e) substitute—
“(e) Social Care and Social Work Improvement Scotland;”.

9G
20

In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), for paragraph (i) substitute—
“(i)

9H

Social Care and Social Work Improvement Scotland;”.

In section 34(3) (inquiries under section 33: co-operation), for paragraph (c) substitute—
“(c) Social Care and Social Work Improvement Scotland;”.

Adult Support and Protection (Scotland) Act 2007 (asp 10)
25

9I

The Adult Support and Protection (Scotland) Act 2007 is amended as follows.

9J

In section 5(1) (co-operation), for paragraph (b) substitute—
“(b) SCSWIS,”.

9K

In section 42(3) (Adult Protection Committees), for paragraph (b) substitute—
“(b) SCSWIS,”.

30

9L

In section 43 (membership)—
(a) in subsection (2), for “the Care Commission” substitute “SCSWIS”,
(b) in subsection (3), for “The Care Commission” substitute “SCSWIS”.

35


2006

9M

In section 44(2)(c) (Adult Protection Committee procedure), for “the Care Commission”
substitute “SCSWIS”.

9N

In section 45(2)(d) (duty to provide information to Adult Protection Committee), for
“the Care Commission” substitute “SCSWIS”.

9O

In section 46(b)(v) (biennial report), for “the Care Commission” substitute “SCSWIS”.
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9P

In section 53(1) (interpretation of Part 1)—
(a) the definition of the Care Commission is repealed,
(b) after the definition of “removal order” insert—
““SCSWIS” means Social Care and Social Work Improvement Scotland,”.

5

Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
9Q

The Protection of Vulnerable Groups (Scotland) Act 2007 is amended as follows.

9R

In section 8 (provision of prescribed information to the Scottish Ministers by certain
persons)—
(a) in subsection (2)—
(i)

10

the entry relating to the Scottish Commission for the Regulation of Care in
the list of persons to whom the section applies is repealed,

(ii) after the entry in that list relating to the Scottish Social Services Council
insert—
“Social Care and Social Work Improvement Scotland”,
(b) in subsection (3)—

15

(i)

in paragraph (c), the words “the Scottish Commission for the Regulation of
Care and” are repealed,

(ii) in that paragraph, for “the Commission or, as the case may be, the Council”
substitute “it”,
(iii) the word “and” immediately following that paragraph is repealed,

20

(iv) after that paragraph insert—
“(ca) in relation to Social Care and Social Work Improvement Scotland, such
functions as are conferred on it by virtue of the 2009 Act and any other
enactment, and”.
25

9S

In section 17(5)(c) (information relevant to listing decisions)—
(a) sub-paragraph (x) is repealed,
(b) the word “or” immediately following sub-paragraph (xi) is repealed,
(c) after that sub-paragraph add—
“(xii) Social Care and Social Work Improvement Scotland, or”.

30

9T

In section 19 (information held by public bodies etc.), in subsection (3)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who may be required to provide information under subsection (1)(b) of
that section is repealed,
(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.

35

9U

In section 30(7) (notice of listing, etc)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who are “relevant regulatory bodies” is repealed,
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(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.

5

9V

In section 73(d) (consideration of suitability), for the words “the 2001 Act” substitute
“Part 4 of the 2009 Act”.

9W

In section 94 (meaning of “protected child”)—
(a) in subsection (1)(a), for the words “Part 1 of the 2001 Act” substitute “Part 4 of
the 2009 Act”,
(b) in subsection (3), for the words from “paragraphs” to the end of the subsection
substitute “—
(a) paragraph (a) of subsection (1) have the same meaning as in schedule 8
to the 2009 Act,

10

(b) paragraph (b)(i) and (ii) of that subsection have the same meaning as in
section 88 of that Act,”.
9X

In section 97(1) (general interpretation)—
(a) after the definition of “the 2001 Act” insert—

15

““the 2009 Act” means the Public Services Reform (Scotland) Act 2009
(asp 00),”,
(b) in the definition of “care service”, for “the 2001 Act” substitute “Part 4 of the
2009 Act”.
20

9Y

In schedule 2 (regulated work with children)—
(a) in paragraph 6, in paragraph (d) of the definition of “responsible person”, for
“section 2 of the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 9, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(c) in paragraph 11, for “section 2 of the 2001 Act” substitute “schedule 8 to the 2009
Act”.

25

9Z

In schedule 3 (regulated work with adults)—
(a) in paragraph 6, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 7—
(i)

for “section 25 of the 2001 Act” substitute “Part 4 of the 2009 Act”,

(ii) after “service”, where it ninth occurs, insert “and”,

30

(iii) for the words “the 2001 Act”, where they second occur, substitute
“schedule 8 to the 2009 Act”,
(c) in the heading to that paragraph, for “the Scottish Commission for the Regulation
of Care” substitute “Social Care and Social Work Improvement Scotland”.
35

Repeals
10


2008

The enactments mentioned in the first column of the following table are repealed to the
extent specified in the second column.
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Enactment

Extent of repeal

Regulation of Care (Scotland) Act Parts 1 and 2.
2001 (asp 8)
Schedule 1.

5

Joint Inspection of Children’s The whole Act.
Services and Inspection of Social
Work Services (Scotland) Act 2006
(asp 3)
Adoption and Children (Scotland) Section 7.
Act 2007 (asp 4)

SCHEDULE 10A
(introduced by section 89A)

10

SCOTTISH SOCIAL SERVICES COUNCIL: MODIFICATIONS OF REGULATION OF CARE (SCOTLAND) ACT
2001
1

Part 3 of the Regulation of Care (Scotland) Act 2001 (asp 8) (the Scottish Social
Services Council) is amended as follows.

2

In section 46 (grant or refusal of registration under Part 3)—

15

(a) in subsection (2), the words from “or”, where it fourth occurs, to the end of the
subsection are repealed,
(b) after that subsection insert—
20

“(2A) Where an application is granted unconditionally—
(a) the Council shall give the applicant notice of its so granting the
application; and
(b) registration shall take effect immediately on such notice being given.
(2B) If the Council is not satisfied as mentioned in subsection (2), it shall—

25

(a) grant the application subject to such conditions as it thinks fit; or
(b) refuse the application.
(2C) The Council shall give the applicant notice of its decision under subsection
(2B), which shall—
(a) give the Council’s reasons for the decision; and

30

(b) explain the right of appeal conferred by section 51 of this Act.
(2D) A decision to refuse the application takes effect immediately on notice to that
effect being given.
(2E) Notice of a decision to grant the application subject to conditions shall state—
(a) the conditions; and

35

(b) that, within fourteen days after service of the notice, the applicant may
make written representations to the Council concerning any matter which
the applicant wishes to dispute.
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(2F) Subject to subsections (2G) and (2H), a decision to grant the application
subject to conditions takes effect at the end of the fourteen day period
mentioned in subsection (2E).
(2G) Where—
(a) the applicant makes such representations as are mentioned in subsection
(2E);

5

(b) the Council, having considered the representations, confirms the decision
mentioned in subsection (2F); and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A1) of that section for bringing such an appeal.

10

(2H) Where an appeal against a decision mentioned in subsection (2F) is brought
under section 51 of this Act (whether or not such representations as are
mentioned in subsection (2E) are also made), the decision takes effect only
when the appeal is finally determined or abandoned.”,

15

(c) subsection (3) is repealed.
3

In section 47 (variation etc. of conditions in relation to registration under Part 3)—
(a) in subsection (1), for “that it proposes” substitute “of its decision”,
(b) in subsection (2)—
(i)

20

the words from “give” to the end of the subsection become paragraph (a) of
the subsection,

(ii) for “proposal” substitute “decision”,
(iii) after paragraph (a) (inserted by paragraph (i) above) add—
“(b) explain the right of appeal conferred by section 51 of this Act; and
(c) state the condition as varied, the condition which is removed or (as the
case may be) the additional condition imposed.”.

25

4

In section 48 (right to make representations to Council as respects proposal)—
(a) in subsection (1), the words “46(2) or” are repealed,
(b) for subsection (2) substitute—

30

“(2)
(3)

Subject to subsections (3) and (4), a decision under section 47 of this Act takes
effect at the end of the fourteen day period mentioned in subsection (1).
Where—
(a) the person to whom notice under section 47 was given makes such
representations as are mentioned in subsection (1);

35

(b) the Council, having considered the representations, confirms the decision
mentioned in that section; and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A4) of that section for bringing such an appeal.


2010
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(4)

5

Where an appeal against a decision under section 47 is brought under section
51 (whether or not such representations as are mentioned in subsection (1) are
also made), the decision takes effect only when the appeal is finally determined
or abandoned.”.

5

In the heading to section 48, for “proposal” substitute “decision under section 47”.

6

In section 49 (removal etc. from the Council’s register), in subsection (1)(e), for
“proposal” substitute “decision”.

7

In section 50 (notice of Council’s decision)—
(a) subsection (1) is repealed,
(b) in subsection (2), paragraph (a) and the “or” immediately following it are
repealed,

10

(c) in subsection (3), paragraph (b) is repealed,
(d) in subsection (4)—
(i)

at the beginning insert “Subject to subsection (5),”,

(ii) the words from “other” to “application” are repealed,

15

(iii) in paragraph (a), for the words “referred to in section 51(1) of this Act”
substitute “after the giving of a notice under subsection (2)”,
(e) after subsection (4) add—
“(5)
20

A decision in accordance with rules under section 49(1) of this Act to suspend
a person’s registration in a part of the register maintained under section 44(1)
of this Act takes effect immediately on notice of that decision being given.”.

8

In the heading to section 50, at the end, add “under rules under section 49”.

9

In section 51 (appeal against decision of Council)—
(a) before subsection (1) insert—

25

“(A1) Where—
(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions;

30

(b) the person makes such representations as are mentioned in subsection
(2E) of that section; and
(c) the Council confirms the decision,
the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A2) Where—

35

(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions; and
(b) no representations such as are mentioned in subsection (2E) of that
section are made,
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the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.
(A3) Where a person is given notice under subsection (2C) of section 46 of this Act
of a decision to refuse an application for registration under this Part, the person
may, within fourteen days after service of the notice, appeal to the sheriff
against the decision.

5

(A4) Where—
(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section;
(b) the person makes such representations as are mentioned in section 48(1)
of this Act; and

10

(c) the Council confirms the decision,
the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A5) Where—

15

(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section; and
(b) no representations such as are mentioned in section 48(1) of this Act are
made,
the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.”,

20

(b) in subsection (1), for “that notice is given” substitute “service of the notice”,
(c) in subsection (2)—
(i)

for “such an appeal” substitute “an appeal under this section”,

(ii) the “or” immediately following paragraph (a) is repealed,

25

(iii) after paragraph (b) insert “, or
(c) direct that it shall not have effect and make such other order as the
sheriff thinks fit”.
10
30

In section 53 (codes of practice)—
(a) after subsection (3) insert—
“(3A) A social service worker shall, so far as relevant, have regard to any code
published under subsection (1) by the Council.

35

(3B) An employer of a social service worker, or a person seeking to employ such
workers, shall, so far as relevant, have regard to any code published under
subsection (1) by the Council,”,
(b) after subsection (5) insert—
“(6)

The Scottish Ministers may give directions (of a general or specific nature)
to—
(a) the persons mentioned in paragraph (a) or (b) of subsection (1),

40
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(b) the Council,
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in relation to any code so published; and such directions must be complied
with.
(7)
5

11

The Scottish Ministers may vary or revoke any direction given under
subsection (6).”

In section 64 (complaints procedures)—
(a) in subsection (2)—
(i)

for “Ministers” substitute “Public Services Ombudsman”,

(ii) the words from “and” to the end of the subsection are repealed,
(b) in subsection (3), for “with such consent” substitute “after such consultation”.
SCHEDULE 11
(introduced by section 91(1))

10

HEALTHCARE IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC.
After Schedule 5 to the National Health Service (Scotland) Act 1978 (c. 29) there is
inserted—
“SCHEDULE 5A

15

(introduced by section 10A(5))
HEALTHCARE IMPROVEMENT SCOTLAND
Status
1 (1)
20

25

Healthcare Improvement Scotland is a body corporate.

(2)

HIS is not to be regarded as a servant or agent of the Crown, or as having any
status, immunity or privilege of the Crown, nor are its members or its
employees to be regarded as civil servants.

(3)

HIS’s property is not to be regarded as property of, or held on behalf of, the
Crown.

Membership of HIS
2 (1)

HIS is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair HIS;
(b) the person appointed under paragraph 2(1)(a) of schedule 7 of the Public
Services Reform (Scotland) Act 2009 (asp 00) to chair Social Care and
Social Work Improvement Scotland; and

30

(c) no fewer than 10 nor more than 13 other members appointed by the
Scottish Ministers.
(2)

The Scottish Ministers may by order amend sub-paragraph (1)(c) by
substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

(3)

In appointing members, the Scottish Ministers are to have regard to the
desirability of including—

35
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(a) persons who have experience of, and have shown capacity and capability
in, the provision of services provided under the health service or
independent health care services;
(b) persons who use, or have used services provided under the health service
or independent health care services;

5

(c) persons who have such other skills, knowledge or experience as the
Scottish Ministers consider to be relevant in relation to the exercise of
HIS’s functions.
Terms of appointment etc.
10

3 (1)
(2)

Each member of HIS is to be appointed for such period as the Scottish
Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment; but
(b) may, by written notice to the Scottish Ministers, resign office as a
member.

15

(3)

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
4
20

The Scottish Ministers may, by written notice, remove a member from office if
they are satisfied that—
(a) the member—
(i)

has been adjudged bankrupt;

(ii) has granted a trust deed for creditors or a composition contract;
(iii) has proposed a voluntary arrangement which has been approved;
(b) the member’s estate has been sequestrated;

25

(c) the member has been absent from 3 consecutive meetings of HIS without
the permission of HIS;
(d) the member is otherwise unfit or unable to discharge the functions of a
member.
30

Disqualification from membership
5

A person is disqualified from appointment, and from holding office, as a
member of HIS if that person is—
(a) a member of the Scottish Parliament;
(b) a member of the House of Commons;
(c) a member of the European Parliament.

35

Remuneration and allowances for members
6


2014

HIS must pay to each of its members such—
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(a) remuneration; and
(b) allowances and expenses,
as the Scottish Ministers may determine.
Chief executive and other employees
5

7 (1)
(2)

HIS is to employ a chief executive.
The chief executive must be a member of HIS.

(2A) The Scottish Ministers are to make the first appointment of the chief executive
on such terms and conditions as the Scottish Ministers may determine.
(3)

Each subsequent chief executive is, with the approval of the Scottish Ministers,
to be appointed by HIS on such terms and conditions as HIS may, with such
approval, determine.

(4)

HIS may (subject to any directions given under sub-paragraph (5)) appoint
such other employees on such terms and conditions as HIS may determine.

(5)

The Scottish Ministers may give directions to HIS as regards—

10

(a) the appointment of employees under sub-paragraph (4); and

15

(b) the terms and conditions of their employment.
(6)

HIS may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment;
(b) make payments or contributions towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the
payment;

20

of such pensions, allowances or gratuities to or in respect of any person who is
or has ceased to be an employee of HIS, as it may determine.
(7)
25

The reference in sub-paragraph (6) to pensions, allowances and gratuities
includes a reference to pensions, allowances and gratuities by way of
compensation for loss of employment.

Committees
8 (1)

HIS may establish committees for any purpose relating to its functions.

(2)

Subject to section 10Z10, HIS is to determine the composition of its
committees.

(3)

HIS may appoint persons who are not members of HIS to be members of a
committee.

(4)

A committee of HIS is to comply with any directions given to it by HIS.

30

Procedure and meetings
35

9 (1)

HIS may determine its own procedure and that of its committees, including a
quorum for meetings.
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(2)

The validity of any proceedings of HIS, or any of its committees, is not
affected by a vacancy in membership nor by any defect in the appointment of a
member.

(3)

Members of—
(a) the Scottish Executive and persons authorised by the Scottish Ministers;

5

(b) Social Care and Social Work Improvement Scotland and persons
authorised by it,
may attend and take part in meetings of HIS or any of its committees, but are
not entitled to vote at such meetings.
10

General powers
10 (1)

(2)

HIS may do anything which appears to be necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the exercise
of its functions.
In particular, HIS may—
(a) enter into contracts;

15

(b) with the consent of the Scottish Ministers—
(i)

borrow money;

(ii) acquire and dispose of land;
(iii) borrow sums in sterling by way of overdraft for the purpose of
meeting a temporary excess of expenditure over sums otherwise
available to meet that expenditure.

20

Delegation of functions
11 (1)

HIS may, subject to sub-paragraphs (2) and (3) authorise—
(a) the chief executive;
(b) any other employee;

25

(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.
(2)

HIS may not authorise any of the following functions to be exercised by any
other person—
(a) the approval of annual reports and accounts;

30

(b) the approval of any budget or other financial plan.
(3)

Sub-paragraph (1) does not affect the responsibility of HIS for the exercise of
its functions.

Location of office
35
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12

HIS’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers.
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Accounts
13 (1)

HIS must—
(a) keep proper accounts and accounting records;
(b) prepare in respect of each financial year a statement of accounts; and
(c) send a copy of the statement to the Scottish Ministers,

5

and must do so in accordance with any directions the Scottish Ministers may
give.
(2)

HIS must send the statement of accounts to the Auditor General for Scotland
for auditing.

Reports

10

14 (1)

As soon as practicable after the end of each financial year, HIS must prepare a
report which is—
(a) to provide information on the discharge of HIS’s functions during that
year; and
(b) to include a copy of the statement of accounts for that year audited by the
Auditor General for Scotland.

15

(2)

HIS must—
(a) publish the report;
(b) lay a copy of the report before the Scottish Parliament;
(c) send a copy of the report to the Scottish Ministers.

20

(3)

HIS may publish such other reports and information on matters relevant to the
functions of HIS as it considers appropriate.”.
SCHEDULE 12
(introduced by section 91(2))

HEALTHCARE IMPROVEMENT SCOTLAND: MODIFICATIONS OF ENACTMENTS

25

National Health Service (Scotland) Act 1978 (c. 29)
1

The National Health Service (Scotland) Act 1978 is amended as follows.

2

In section 2A (duty of Health Boards and others to promote health improvement)—
(a) in subsection (1) after “of”, where it second occurs, insert “HIS and”,
(b) in subsection (2) for “or the Agency” substitute “the Agency or HIS”,

30

(c) in subsection (3) for “or the Agency” substitute “, the Agency or HIS”.

35

3

In the title to that section, for “and the Agency” substitute “, the Agency and HIS”.

4

In section 2D (equal opportunities), in subsection (1), for “and the Agency” substitute “,
the Agency and (as respects its health service functions only) HIS”.

5

In section 13 (co-operation between Health Boards and other authorities), after
“Boards,” insert “HIS (as respects its health service functions only),”.
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6

In section 13A (co-operation in planning of services for disabled persons, the elderly
and others), in subsection (1), after “section” where it third occurs insert “(including
HIS”).

7

In section 15 (supply of goods and services to local authorities, etc.)—
(a) after subsection (1), insert—

5

“(1A) Paragraphs (b) to (e) of subsection (1) apply to HIS (in respect of the exercise
of its health service functions only) as they apply to a Health Board.”,
(b) in subsection (2), after “subsection (1)”, insert “(including paragraph (b) as
applied by subsection (1A))”.
10

8

In section 17A (NHS contracts), after subsection (2)(b) insert—
“(ba) HIS;”.

9

In section 77 (default powers), in subsection (1)—
(a) the word “or” immediately following paragraph (a) is repealed,
(b) after paragraph (c) insert “; or
(d) HIS,”.

15

10

In section 78A (powers in case of service failure)—
(a) in subsection (4)—
(i)

the word “or” immediately following paragraph (b) is repealed,

(ii) after paragraph (c) insert “, or
“(d) HIS.”,

20

(b) in subsection (5)(a), for “or the Agency” substitute “, the Agency or HIS.”.

25

11

In section 79 (purchase of land and moveable property), in subsection (3) for “or the
Agency” substitute “, the Agency or (in connection with the exercise of its health
service functions only) HIS”.

12

In section 83 (power of Health Boards and local health councils to hold property on
trust)—
(a) in subsection (1), after “Board” insert “, and HIS,”,
(b) after that subsection insert—
“(1ZA) Any reference in subsection (1) to a function of HIS is to be construed as a
reference to that body’s health service functions only.”.

30

13

In section 84 (power of trustees to make payments to Health Boards)—
(a) in subsection (1)—
(i)

after “Board”, where it second occurs, insert “or (in connection with the
exercise of its health service functions only) by HIS”,

(ii) after “concerned” insert “or, as the case may be, to HIS”,

35

(b) in subsection (3), after “Board” insert “or to HIS”.
14

In section 84A (power to raise money, etc. by appeals, collections, etc.)—
(a) in subsection (1) after “Board” insert “ or (in connection with the exercise of its
health service functions only) HIS”,
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(b) in subsection (3) after “power” insert “ or, as the case may be, by or for the benefit
of HIS,”,
(c) after subsection (4) insert—
“(4A) Subsection (4) applies (subject to the subsections mentioned there) to HIS in
respect of property given in pursuance of this section as it applies to a Health
Board in respect of such property given at the instance of the Health Board.”.

5

(d) in subsection (5)—
(i)

after “Board”, where it first occurs, insert “or by HIS”,

(ii) at the end insert “ or, as the case may be, of HIS as HIS thinks fit.”,
(e) in subsection (6)—

10

(i)

after “Board”, where it first occurs, insert “or by HIS”,

(ii) in paragraph (a) after “Board” insert “or, as the case may be, HIS”,
(iii) in paragraph (b) after “Board”, where it first occurs, insert “or by HIS”,
(iv) at the end insert “or, as the case may be, any of the health service functions
of HIS as HIS thinks fit.”,

15

(f) in subsection (7) after “Board” insert “or, as the case may be, HIS”.
15

In section 85AA (means of meeting expenditure of Health Boards out of public funds)—
(a) in subsection (3)—
(i)

after “Board”, where it first occurs, insert “and to HIS”,

(ii) after “Board”, where it second occurs, insert “or, as the case may be, HIS”,

20

(b) in subsection (4)(a) after “functions” insert “or, as the case may be, by HIS of its
health service functions,”,
(c) in subsection (6) after “Board” insert “or to HIS”,
(d) in subsection (8)—
(i)

25

after “Board”, where it first occurs, insert “or to HIS”,

(ii) after “subsection” insert “and HIS, when directions are so given to it,”.
16

In section 85 (expenses of certain bodies)—
(a) in subsection (1), after paragraph (e) insert—
“(ea) HIS;”,
(b) after that subsection insert—

30

“(1A) The reference in subsection (1) to the functions of HIS is to be construed as a
reference to that body’s health service functions only.”.
17

In section 85A (financial duties of bodies referred to in section 85)—
(a) after subsection (1) insert—

35

“(1A) References to “functions” in subsection (1) are, in the application of that
subsection to HIS, to be construed as references to HIS’s health service
functions only.”,
(b) in subsection (4)(a), after “Board” insert “, HIS”.
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In section 85B (schemes for meeting losses and liabilities etc. of certain health service
bodies)—
(a) in subsection (2) after paragraph (e) insert—
“(ea) HIS;”,
(b) after that subsection insert—

5

“(2A) The reference—
(a) in paragraph (a) of subsection (1) to property of HIS is to be construed as
a reference to property held by HIS in connection with the exercise of its
health service functions;
(b) in paragraph (b) of that subsection to the functions of HIS is to be
construed as a reference to the health service functions of that body.”,

10

(c) in subsection (3)(a) after “Agency” insert “HIS”,
(d) in subsection (4)(b) after “Agency” insert “, HIS”.
19

In section 86 (accounts of Health Boards and the Agency)—
(a) in subsection (1)—

15

(i)

after paragraph (b) insert—

“(ba) HIS;”,
(ii) after “them” insert “(in the case of HIS, in connection with the exercise of
that body’s health service functions only)”,
(b) in each of subsections (3) and (4), for “and (b)” substitute “, (b) and (ba)”.

20

20

In section 87 (regulation of financial arrangements of Health Boards)—
(a) in subsection (1), after “Agency” insert “HIS”,
(b) after subsection (3) add—
“(4) In relation to HIS, the references—
(a) in subsection (1) to payments;

25

(b) in subsection (2) to arrangements and affairs; and
(c) in subsection (3) to affairs,
are to be construed as references to payments, arrangements and affairs for or
in connection with the exercise by HIS of its health service functions only.”.
30

21

In section 105 (orders, regulations and directions), in subsection (3)—
(a) after “under”, where it first occurs, insert “section 10N, section 10Z2 or”,
(b) after “under”, where it second occurs, insert “section 10G or”.

22

In section 108 (interpretation and construction), after the definition of “health service
hospital” insert—
“HIS” has the meaning indicated in section 10A;”.

35

National Health Service and Community Care Act 1990 (c. 19)
23
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In the National Health Service and Community Care Act 1990, in subsection (7) of
section 60 (removal of Crown immunity), after paragraph (b) insert—

Public Services Reform (Scotland) Bill
Schedule 12—Healthcare Improvement Scotland: modifications of enactments

157

“(ba) Healthcare Improvement Scotland established under section 10A of that
Act;”.
Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
23A
5

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies)—
(a) the entry relating to NHS Quality Improvement Scotland is repealed,
(b) at an appropriate place, in alphabetical order, insert—
“Healthcare Improvement Scotland”.

Scottish Public Services Ombudsman Act 2002 (asp 11)
10

23B

In Part 1 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities), after paragraph 4(f) add—
“(g) Healthcare Improvement Scotland”.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
23C
15

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities), under the heading “National Health Service bodies”, at the
appropriate place in alphabetical order, insert—
“Healthcare Improvement Scotland”.

Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)

20

23D

The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.

23E

In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), after paragraph (e) insert—
“(ea) Healthcare Improvement Scotland;”.

23F

In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), after paragraph (j) insert—
“(ja) Healthcare Improvement Scotland;”.

25

23G

In section 9(2) (duty to give advice), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”.

23H

In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), after paragraph (h) insert—
“(ha) Healthcare Improvement Scotland;”.

30

23I

In section 34(3) (inquiries under section 33: co-operation), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland;”.

Smoking, Health and Social Care (Scotland) Act 2005 (asp 13)
24
35

In section 30 of the Smoking, Health and Social Care (Scotland) Act 2005
(implementation of certain decisions under the Regulation of Care (Scotland) Act 2001),
subsection (2) is repealed.
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Human Tissue (Scotland) Act 2006 (asp 4)
25

5

In section 13 of the Human Tissue (Scotland) Act 2006 (preservation for
transplantation), in subsection (5), in the definition of registered independent health care
services, for the words from “section 2(5)” to the end of the definition substitute
“section 10E of the National Health Service (Scotland) Act 1978 (c. 29)) registered
under section 10O of that Act;”.

Adult Support and Protection (Scotland) Act 2007 (asp 10)
26

In the Adult Support and Protection (Scotland) Act 2007—
(a) in section 5 (co-operation), in subsection (1), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland,”,

10

(b) in section 42 (Adult Protection Committees), in subsection (3), after paragraph (b)
insert—
“(ba) Healthcare Improvement Scotland,”.
Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
15

27

In the Protection of Vulnerable Groups (Scotland) Act 2007—
(a) in section 8 (provision of prescribed information to the Scottish Ministers by
certain persons)—
(i)

20

in subsection (2), after the entry relating to the General Teaching Council
for Scotland in the list of persons to whom the section applies insert—
“Healthcare Improvement Scotland”,

(ii) in subsection (3), after paragraph (a) insert—
“(aa) in relation to Healthcare Improvement Scotland, such functions as are
conferred on it by virtue of the National Health Service (Scotland) Act
1978 (c. 29) and any other enactment,”,
25

(b) in section 19 (information held by public bodies etc.), in subsection (3), after the
entry relating to Health Boards and Special Health Boards in the list of persons
who may be required to provide information under subsection (1)(b) of that
section insert—
“Healthcare Improvement Scotland”,

30

(c) in section 30 (notice of listing), in subsection (7), after the entry relating to the
General Teaching Council for Scotland in the list of persons who are “relevant
regulatory bodies” insert—
“Healthcare Improvement Scotland”,

35

(d) in section 94 (meaning of “protected adult”), in subsection (3), after paragraph (b)
add—
“(c) paragraph (b)(iii) to (vi) of that subsection have the same meanings as in
section 10F of the National Health Service (Scotland) Act 1978 (c. 29).”,
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(e) in schedule 2 (regulated work with children), in paragraph 10, for “the 2001 Act”
substitute “section 10F of the National Health Service (Scotland) Act 1978 (c.
29)”,
(f) in schedule 3 (regulated work with adults), in paragraph 7—
(i)

5

after “of”, where it second occurs, insert “section 10J or 10L of the
National Health Service (Scotland) Act 1978 (c. 29) or”,

(ii) the words “, and “independent health care service”” are repealed,
(iii) at the end add “; and “independent health care service” has the same
meaning as in section 10F of the National Health Service (Scotland) Act
1978.”,

10

(g) in the heading to that paragraph of schedule 3, after the word “Scotland” (inserted
by schedule 10), add “and Healthcare Improvement Scotland”.
Public Health etc. (Scotland) Act 2008 (asp 5)
28

In the Public Health etc. (Scotland) Act 2008—
(a) in section 6 (duty of health boards and local authorities to co-operate with certain
persons), in subsection (2), after paragraph (d) insert—

15

“(da) Healthcare Improvement Scotland;”,
(b) in section 117 (disclosure of information), in subsection (8), after paragraph (d)
insert—
“(da) Healthcare Improvement Scotland;”.

20

SCHEDULE 12A
(introduced by section 91A)
THE MENTAL WELFARE COMMISSION FOR SCOTLAND: MODIFICATIONS OF THE MENTAL HEALTH
(CARE AND TREATMENT) (SCOTLAND) ACT 2003
25

30

1

In section 326(4)(a) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13), for “3(3)” substitute “2A(2) or 7A(4)”.

2

Schedule 1 to that Act is amended as follows.

3

Paragraphs 3, 4 and 5 are repealed.

4

After paragraph 2 insert—
“Membership
2A(1)

The Commission is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair the Commission;
and
(b) no fewer than 6 nor more than 8 other members appointed by the
Scottish Ministers.

35

(2)

The Scottish Ministers may by order amend sub-paragraph (1)(b) by
substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.
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2B (1)

In appointing members, the Scottish Ministers are to have regard to the
desirability of including—
(a) persons who have experience of, and have shown capacity and capability
in, the provision of services to those with mental disorder;
(b) persons who use, or have used, such services;

5

(c) persons who have such other skills, knowledge or experience as the
Scottish Ministers consider to be relevant in relation to the exercise of
the Commission’s functions.
(2)
10

In appointing members under paragraph 2A(1)(b), the Scottish Ministers must
appoint at least two persons—
(a) one of whom falls within paragraph (a), and one of whom falls within
paragraph (b), of sub-paragraph (1) of this paragraph; or
(b) both of whom fall within either paragraph (a), or paragraph (b), of subparagraph (1) of this paragraph.

15

Terms of appointment etc.
2C (1)
(2)

Each member of the Commission is to be appointed for such period as the
Scottish Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment; but

20

(b) may, by written notice to the Scottish Ministers, resign office as a
member.
(3)

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
25

2D

The Scottish Ministers may, by written notice, remove a member from office if
they are satisfied that—
(a) the member—
(i)

has been adjudged bankrupt;

(ii) has granted a trust deed for creditors or a composition contract;
(iii) has proposed a voluntary arrangement which has been approved;

30

(b) the member’s estate has been sequestrated;
(c) the member has been absent from 3 consecutive meetings of the
Commission without the permission of the Commission;
(d) the member is otherwise unfit or unable to discharge the functions of a
member.

35

Disqualification from membership
2E
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A person is disqualified from appointment, and from holding office, as a
member of the Commission if that person is—
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(a) a member of the Scottish Parliament;
(b) a member of the House of Commons;
(c) a member of the European Parliament.”.
5

In paragraph 7—
(a) in sub-paragraph (1), after “below” insert “and paragraph 10A”,

5

(b) in sub-paragraph (1)(a), for “officer” substitute “executive”,
(c) in sub-paragraph (3), for “officer” substitute “executive”,
(d) in sub-paragraph (4), for “officer” substitute “executive”.
10

6

In the title to paragraph 7, for “officer” substitute “executive”.

7

After paragraph 7 insert—
“Commission Visitors

15

20

7A(1)

The Commission must appoint such staff, employed under paragraph 7(1)(a) or
(b), to exercise the functions of Commission Visitors; and when doing so those
staff are to be known as Commission Visitors.

(2)

The Commission may arrange for such other persons as it thinks fit to be
appointed as and exercise the functions of Commission Visitors; and when
doing so those persons are to be known as Commission Visitors.

(3)

There may be no more than 10 Commission Visitors appointed by the
Commission under sub-paragraph (2).

(4)

The Scottish Ministers may by order amend sub-paragraph (3) by substituting
for the maximum number of Commission Visitors for the time being specified
there such other number as they think fit.

(5)

In appointing Commission Visitors, the Commission is to have regard to the
desirability of appointing—
(a) persons who have experience of, and have shown capacity and capability
in, the provision of services to those with mental disorder;

25

(b) persons who use, or have used, such services;
(c) persons who have such other skills, knowledge or experience as the
Commission considers to be relevant in relation to the exercise of the
functions of Commission Visitors.

30

(6)

In appointing Commission Visitors, the Commission must appoint at least two
persons—
(a) one of whom falls within paragraph (a), and one of whom falls within
paragraph (b), of sub-paragraph (5) of this paragraph; or
(b) both of whom fall within either paragraph (a), or paragraph (b), of subparagraph (5) of this paragraph.

35

(7)

In this Act (unless the context otherwise requires), any reference to a function
of a Commission Visitor (or the functions of Commission Visitors) is a
reference to a function conferred by this Act or any other enactment.
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Commission Visitors: further provision

5

7B (1)

The arrangements entered into by virtue of paragraph 7A(2) may include
provision with respect to the payment of remuneration and allowances to, or
amounts in respect of, such persons.

(2)

Persons appointed as Commission Visitors by virtue of paragraph 7A(2) are
not members of staff of the Commission.

Medical Visitors
7C (1)
10

(2)

In appointing Commission Visitors, the Commission must appoint one or more
persons who have such qualifications, training and experience as may be
prescribed by regulations for the purposes of carrying out the functions of
Commission Visitors under section 15 of this Act.
Persons so appointed may also be known as Medical Visitors.

Committees
7D(1)

The Commission may establish committees for any purpose relating to its
functions.

(2)

Subject to sub-paragraph (7), the Commission is to determine the composition
of its committees.

(3)

The Commission may appoint persons who are not members of the
Commission to be members of a committee.

(4)

A committee of the Commission is to comply with any directions given to it by
the Commission.

(5)

The Commission must establish two committees (“the advisory committees”)
for the purpose of giving advice to it about matters connected to its functions.

(6)

In considering how to exercise its functions, the Commission must have regard
to relevant advice and information given to it by the advisory committees
(whether or not given at its request).

(7)

The advisory committees must include persons of a description as may be
prescribed by regulations; and different provision may be made for each
committee.

15

20

25

30

Procedure and meetings
7E(1)

The Commission may determine its own procedure and that of its committees,
including a quorum for meetings.

(2)

The validity of any proceedings of the Commission, or any of its committees,
is not affected by a vacancy in membership nor by any defect in the
appointment of a member.

(3)

Members of the Scottish Executive and persons authorised by the Scottish
Ministers may attend and take part in meetings of the Commission or any of its
committees, but are not entitled to vote at such meetings.

35
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Exercise of certain functions etc.
7F(1)

A member of the Commission may not—
(a) exercise the functions of a Commission Visitor;
(b) be appointed as a Commission Visitor.

5

(2)

The chief executive may not be a member of the Commission.

(3)

A member of staff of the Commission (other than a Commission Visitor) may
not exercise the functions of a Commission Visitor.

(4)

An appointment as a Commission Visitor under paragraph 7A(1) does not
affect the appointed person’s—
(a) status as employed under paragraph 7(1)(a) or (b), or

10

(b) ability to perform the duties of the person as so employed.
Delegation of functions
7G(1)

The Commission may, subject to sub-paragraphs (2), (3) and (4), authorise—
(a) the chief executive;
(b) any other employee;

15

(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.
(2)

The Commission may not authorise any of the following functions to be
exercised by any other person—
(a) the functions of the Commission under section 12 (investigations: further
provision);

20

(b) the approval of any acquisition or disposal of land or other property with
a value greater than £50,000 or such other amount as the Commission
may, with the consent of the Scottish Ministers, determine;
(c) the approval of annual reports and accounts;

25

(d) the approval of any budget or other financial plan.
(3)

Any function conferred on a Commission Visitor may not be delegated by the
Commission.

(4)

Sub-paragraph (1) does not affect the responsibility of the Commission for the
exercise of its functions.

(5)

The chief executive may, with the consent of the Commission, authorise—

30

(a) any other employee;
(b) any of the Commission’s committees,
to exercise such of the chief executive’s functions, and to such extent, as the
chief executive, with such consent, may determine.

35

(6)

Sub-paragraph (5) does not affect the responsibility of the chief executive for
the exercise of the chief executive’s functions.
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Mandatory delegation of functions to chief executive
7H(1)
(2)

The Commission must delegate to the chief executive the functions mentioned
in sub-paragraph (2).
The functions are—
(a) the Commission’s functions relating to the discharge of patients under
this Act;

5

(b) the Commission’s functions under section 73 of the Adults with
Incapacity (Scotland) Act 2000 (asp 4).
(3)

When exercising those functions so delegated, the chief executive must—
(a) consult a Commission Visitor in every case in which it appears to the
chief executive appropriate to do so;

10

(b) have regard to any relevant guidance issued by the Commission.
(4)

Location of office

15

7I

20

Sub-paragraph (1) does not affect the responsibility of the Commission for the
exercise of its functions.

The Commission’s determination of the location of its office premises is
subject to the approval of the Scottish Ministers.”.

8

Paragraph 8 is repealed.

9

After paragraph 10 insert—
“Transitional provision: first chief executive
10A(1) The person who, immediately before the coming into force of this paragraph,
holds (by virtue of paragraph 7) the post of chief officer of the Commission
becomes the first chief executive of the Commission.
(2)

But if—
(a) there is no person holding that post immediately before the coming into
force of this paragraph; or

25

(b) the person holding the post immediately before the coming into force of
this paragraph is unwilling or unable to be the chief executive,
the Scottish Ministers are to make the first appointment of the chief executive
of the Commission on such terms and conditions as the Scottish Ministers may
determine.

30

(3)

Each subsequent chief executive is appointed in accordance with paragraph 7.

(4)

Where sub-paragraph (1) applies, the person becoming the first chief executive
of the Commission does so on the terms and conditions which applied to the
post of chief officer held by that person.

35

Transitional provision: Commissioners
10B
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Any person who, immediately before the coming into force of this paragraph,
is a member of the Commission (including any ex officio members) by virtue
of paragraph 3 ceases automatically to hold office as such a member.”.

Public Services Reform (Scotland) Bill
Schedule 13—Scrutiny functions: persons etc. subject to user focus duty

165

SCHEDULE 13
(introduced by section 92)
SCRUTINY FUNCTIONS: PERSONS ETC. SUBJECT TO USER FOCUS DUTY
Accounts Commission for Scotland
5

Drinking Water Quality Regulator for Scotland
Healthcare Improvement Scotland
Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77)

10

Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors
of Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5)
Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland

15

Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed
by Her Majesty under the Education (Scotland) Act 1980 (c. 44))
Mental Welfare Commission for Scotland
Office of the Scottish Charity Regulator
Scottish Road Works Commissioner
Social Care and Social Work Improvement Scotland

20

SCHEDULE 14
(introduced by section 94)
SCRUTINY FUNCTIONS: PERSONS ETC. SUBJECT TO DUTY OF CO-OPERATION
Accounts Commission for Scotland
Healthcare Improvement Scotland

25

Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77)
Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors
of Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5)

30

Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed
by Her Majesty under the Education (Scotland) Act 1980 (c. 44))
Mental Welfare Commission for Scotland

35

Social Care and Social Work Improvement Scotland
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[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make provision for the purpose of simplifying public
bodies, including the transfer and delegation of certain functions, the dissolution of certain
bodies and provision in relation to the regulation of officers of court; to enable provision to
be made for the purpose of improving the exercise of public functions and for removing and
reducing burdens resulting from legislation; to establish Creative Scotland with functions in
relation to the arts and culture and industries and other activity the focus of which is the
application of creative skills; to establish Social Care and Social Work Improvement Scotland
with scrutiny functions in relation to care services and social work services; to establish
Healthcare Improvement Scotland with scrutiny and other functions in relation to services
provided under the National Health Service and independent health care services; to amend
the Mental Health (Care and Treatment) (Scotland) Act 2003 to make provision in relation to
the Mental Welfare Commission for Scotland; to make provision about the exercise of
scrutiny functions by certain bodies, including provision in respect of the involvement of
users of scrutinised services, co-operation and joint inspections; to amend Part 2 of the Public
Finance and Accountability (Scotland) Act 2000 in relation to audit authorities and audit
reports and examinations under that Part; to amend the Scottish Public Services Ombudsman
Act 2002 to make provision in relation to complaints handling procedures of listed
authorities; to amend the Charities and Trustee Investment (Scotland) Act 2005 in relation to
the regulation of charities and charity trustees; and for connected purposes.
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This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 (SP
Bill 26A)

PUBLIC SERVICES REFORM (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES
CONTENTS
1. As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Public Services Reform (Scotland) Bill
(introduced in the Scottish Parliament on 28 May 2009) as amended at Stage 2. Text has been
added or deleted as necessary to reflect the amendments made to the Bill at Stage 2 and these
changes are indicated by sidelining in the right margin.
INTRODUCTION
2. These Explanatory Notes have been prepared by the Scottish Government in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to be,
a comprehensive description of the Bill. So where a section or schedule, or a part of a section or
schedule, does not seem to require any explanation or comment, none is given.
BACKGROUND
4. The overarching purpose of this Bill is to help simplify and improve the landscape of
Scottish public bodies, to deliver more effective, co-ordinated government that can better
achieve its core functions for the benefit of the people of Scotland.
5. In reforming Scotland’s public services landscape, the Scottish Government’s stated
approach is:
•
•
•
•

to streamline decision making and improve transparency;
to bring together organisations with similar skills, expertise and processes;
to stop activity that no longer contributes to the public purpose; and
to apply tough tests to the creation of any new bodies.
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6. The provisions in this Bill will facilitate those aims, by providing for the dissolution of
certain public bodies; the transfer or delegation of certain specific functions between public
bodies and the establishment of new national bodies, for health, care and social work scrutiny
and for the arts and culture, bringing together and improving the functions of existing separate
bodies. Beyond these specific improvements, the Bill also provides for general powers to effect
organisational and other changes to the public sector landscape or to remove or reduce burdens
throughout the Scottish economy which are identified as holding back economy, efficiency,
productivity or profitability. The Bill will also place a duty on scrutiny bodies to co-operate with
each other and to ensure an appropriate user focus in how they fulfil their functions.
THE BILL - OVERVIEW
7. The Bill is structured in the following parts:
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•

Part 1 makes provision for the purpose of simplifying public bodies, including the transfer
and delegation of certain functions, the dissolution of certain bodies and provision in relation
to the regulation of officers of court;

•

Part 2 enables provision to be made for the purpose of improving the exercise of public
functions and for removing and reducing burdens resulting from legislation;

•

Part 2A provides for the publication of information on expenditure by certain bodies;

•

Part 3 establishes Creative Scotland with functions in relation to the arts and culture and
industries and other activity the focus of which is the application of creative skills;

•

Part 4 establishes Social Care and Social Work Improvement Scotland with scrutiny
functions in relation to care services and social work services;

•

Part 5 establishes Healthcare Improvement Scotland with scrutiny and other functions in
relation to services provided under the National Health Service and independent health care
services;

•

Part 5A amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to make
provision about the exercise of scrutiny functions by certain bodies, including provision in
respect of the involvement of users of scrutinised services, co-operation and joint
inspections;

•

Part 6 makes provision about the exercise of scrutiny functions by certain bodies, including
provision in respect of the involvement of users of scrutinised services, co-operation and
joint inspections. It also amends Part 2 of the Public Finance and Accountability (Scotland)
Act 2000 in relation to audit authorities and audit reports and examinations under that Part
and amends the Scottish Public Services Ombudsman Act 2002 to make provision in relation
to complaints handling procedures of listed authorities;

•

Part 6A amends the Charities and Trustee Investment (Scotland) Act 2005 in relation to the
regulation of charities and charity trustees;

•

Part 7 makes other miscellaneous and general provision.

This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 (SP
Bill 26A)
COMMENTARY ON PARTS
PART 1 – SIMPLIFICATION OF PUBLIC BODIES
Transfer of functions
Section 1 - Transfer to Scottish Natural Heritage (“SNH”) of functions of the Deer
Commission for Scotland (“DCS”)
8. Subsection (1) transfers all of the functions of DCS under the Deer (Scotland) Act 1996 and
other legislation to SNH.
9. Subsections (2) and (3) dissolve DCS and transfer its property, rights, liabilities and
obligations to SNH.
10. Subsection (4) provides that where something has been done by or in relation to DCS then it
will be treated as if it was done by or in relation to SNH after this section comes into force.
11. Subsection (5) gives effect to Schedule 1 which sets out details of the various consequential
amendments to legislation including provisions of the Deer (Scotland) Act 1996.
Section 2 - Transfer to Scottish Natural Heritage (“SNH”) of functions of Advisory
Committee on Sites of Special Scientific Interest (“ACSSSI”)
12. Subsections (1) and (2) dissolve ACSSSI (also referred to as “the Advisory Committee” in
the Nature Conservation (Scotland) Act 2004) and transfer its property, rights, liabilities and
obligations to SNH.
13. Subsection (3) repeals the provisions of the Nature Conservation (Scotland) Act 2004
relating to ACSSSI, and the requirement on SNH in paragraph 11 of Schedule 1 to the 2004 Act
to provide a copy of any advice given by ACSSSI to a person who has made a representation as
this will no longer be relevant once ACSSSI ceases to exist.
14. Subsection (3) also amends section 21(8) of the 2004 Act so that it places a duty on SNH to
consider any representations made in accordance with section 21(6) and (7) of that Act, and take
such action as it thinks fit in reaching a decision on whether to confirm or withdraw the
notification of a site of special scientific interest.
15. Subsection (3) also sets out various amendments that are required to be made to paragraphs 9
and 12 of Schedule 1 to the 2004 Act so that they apply in relation to the duty to be placed on
SNH to consider any representations, and to take such action as it thinks fit.
16. Subsections (4) and (5) repeal references to ACSSSI in the Freedom of Information
(Scotland) Act 2002 (Part 7 of schedule 1) and in the Public Appointments and Public Bodies
etc. (Scotland) Act 2003 (schedule 2).
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Section 2A – Transfer to certain bodies of functions of Waterwatch Scotland
17. This section dissolves the Water Customer Consultation Panels and abolishes the position of
their convener. The panels and their convener (known together by the operating name of
Waterwatch Scotland) perform complaints-handling and representative functions in relation to
customers of Scottish Water. The representative and complaints-handling functions of the panels
and their convener are to be taken over by the National Consumer Council (NCC) and the
Scottish Public Services Ombudsman (SPSO) respectively.
18. Subsection (2) adds Scottish Water to schedule 2 (Listed Authorities) of the Scottish Public
Services Ombudsman Act 2002. This permits the SPSO to handle complaints about Scottish
Water. Subsection (4) requires the NCC to exercise its functions under the Consumers, Estate
Agents and Redress Act 2007 in relation to services provided by Scottish Water. These functions
include the power to represent consumers and to give advice and make proposals in relation to
consumer matters.
19. Subsections (6) and (7) introduce schedules which make further provision in consequence of
this section.
Dissolution of bodies
Section 3 - Dissolution of Scottish Records Advisory Council (“SRAC”)
20. Subsections (1) and (2) dissolve SRAC and transfer its property, rights, liabilities and
obligations to the Scottish Ministers.
21. Subsections (3) to (7) repeal references and provisions relating to SRAC in the Public
Records (Scotland) Act 1937 (section 7), the National Heritage (Scotland) Act 1985 (section
19(1)), the Freedom of Information (Scotland) Act 2002 (section 70(2) and Part 7 of schedule 1),
the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (schedule 2), and the
Scottish Register of Tartans Act 2008 (section 15).
Section 4 - Dissolution of Scottish Industrial Development Advisory Board (“SIDAB”)
22. Subsection (1) dissolves SIDAB.
23. Subsections (2) to (5) repeal references and provisions relating to SIDAB in the Scottish
Development Agency Act 1975 (section 20), the Enterprise and New Towns (Scotland) Act 1990
(paragraph 8 of Schedule 4), the Freedom of Information (Scotland) Act 2002 (Part 7 of schedule
1) and in the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (schedule 2).
Section 5 - Dissolution of Building Standards Advisory Committee (“BSAC”)
24. Subsection (1) dissolves BSAC.
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25. Subsections (2) and (3) repeal references and provisions relating to BSAC in the Building
(Scotland) Act 2003 (sections 1(2), 3(5), 31 and 56(1)) and in the Public Appointments and
Public Bodies etc. (Scotland) Act 2003 (schedule 2).
Section 6 - Historic Environment Advisory Council for Scotland (“HEACS”)
26. Subsections (1) and (2) dissolve HEACS (also referred to as “the Advisory Council” in the
Public Appointments and Public Bodies etc. (Scotland) Act 2003) and transfer its property,
rights, liabilities and obligations to Scottish Ministers.
27. Subsections (3) and (4) repeal references and provisions relating to HEACS in the Public
Appointments and Public Bodies etc. (Scotland) Act 2003 (sections 15, 16 and 20, and schedules
2 and 3) and the Freedom of Information (Scotland) Act 2002 (Part 7 of schedule 1).
Section 6A - Dissolution of Regional Boards of the Scottish Environment Protection Agency
28. Subsection (1) dissolves the Regional Boards of the Scottish Environment Protection Agency
and subsections (2) repeals provision relating to these Boards in the Environment Act 1995.
Delegation of functions
Section 7 - Delegation of Ministerial functions under section 7 of the Industrial
Development Act 1982
29. This section inserts subsections (4A) to (4E) into section 7 of the Industrial Development Act
1982 (selective financial assistance for industry in assisted areas). Section 7 of that Act allows
Scottish Ministers to award Regional Selective Assistance grants and relates to financial and
other assistance to industry.
30. Subsection (4A) enables the Scottish Ministers to delegate their functions relating to
provision of financial assistance to such persons as they may determine.
31. Subsection (4B) provides that where the Scottish Ministers delegate under subsection (4A),
they may also delegate to the same person their function of being satisfied that assistance cannot,
or cannot appropriately, be given in any other way.
32. Subsection (4C) provides that it is not possible for the delegate to use a pre-existing company
which the delegate has not set up as a vehicle to invest in another company.
33. Subsection (4D) provides that if the Scottish Ministers delegate under subsection (4A) or
(4B), the Scottish Ministers can still carry out the function themselves, that is, the power is to be
shared between the delegate and the Scottish Ministers.
34. Subsection (4E) provides that a delegation under subsection (4A) or (4B) can be varied or
revoked at any time.
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Section 8 - Delegation of Ministerial functions under section 5 of the Science and
Technology Act 1965
35. This section inserts subsections (1A) to (1D) into section 5 of the Science and Technology
Act 1965 (further powers of the Scottish Ministers). Section 5 of that Act enables the Scottish
Ministers to make certain financial provision in relation to scientific research.
36. Subsection (1A) enables the Scottish Ministers to delegate their functions which are set out
in section 5(1)(a) to (c) of the 1965 Act to such persons as they consider appropriate. Any
expenses incurred by such persons in such activities can be paid out of the expenses defrayed by
the Scottish Ministers out of monies provided by Parliament.
37. Subsection (1B) provides that where the power in paragraph (c) of subsection 1 is delegated,
which relates to expenses incurred in specified payments to or in respect of any advisory body
established for the purpose of assisting the Secretary of State or, in matters connected with
scientific research, the Minister of Agriculture, Fisheries and Food, the paragraph is to be read
with the words “Secretary of State” being replaced by reference to the delegate.
38. Subsection (1C) provides that if the Scottish Ministers delegate under subsection (1A), the
Scottish Ministers can still carry out the function themselves.
39. Subsection (1D) addresses the potential limitations on the exercise of a delegate’s functions
at the ‘conferring end’. This means that should a body be delegated the power, any restriction on
its functions which might otherwise prevent it from exercising the power will not prevent the
delegated power being exercised.
Section 8A - Delegation of certain functions of Forestry Commissioners under Forestry Act
1967
40. Section 8A inserts new sections 7B and 7C into the Forestry Act 1967. New section 7B
provides that the Forestry Commissioners may delegate functions relating to the management of
the forest estate in Scotland where land is let to a community body. New section 7C defines
community bodies for this purpose.
Section 8B - Forestry Commissioners: joint ventures etc.
41. Section 8B widens the application of section 7A of the Forestry Act 1967 to include
Scotland. It also amends the Countryside (Scotland) Act 1967. This will allow the Forestry
Commissioners to form or participate in bodies corporate, invest in bodies corporate, provide
loans or establish charitable trusts for the purpose of exercising their functions in relation to land
in Scotland.
Regulation of officers of court
Section 9 – Regulation of officers of court
42. This section gives effect to schedule 2 which contains detailed amendments, principally to
Part 3 of the Bankruptcy and Diligence etc. (Scotland) Act 2007, which is not yet in force, and
Part V of the Debtors (Scotland) Act 1987.
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43. Part 3 of the 2007 Act creates and defines the remit of the Scottish Civil Enforcement
Commission (“the Commission”) to supervise the officers responsible to the courts for the
enforcement of debts or diligence. The amendments made by the Bill prevent the Commission
from being brought into existence.
44. The Bill also retains, repeals and amends some of the regulatory controls introduced by Part
3 of the 2007 Act. In particular, Part 3 of the 2007 Act replaces officers of court (messengers-atarms and sheriff officers) with judicial officers. The Bill reverts all references to “judicial
officer” in Part 3 of that Act so as to maintain the offices of messengers-at-arms and sheriff
officers, usually with references to “officers of court”.
PART 2 – ORDER-MAKING POWERS
Section 10 - Public functions: efficiency, effectiveness and economy
45. This section allows the Scottish Ministers, by order, to restructure the discharge of public
functions in Scotland by bodies listed in schedule 3 of the Bill (including the Scottish Ministers),
by transferring functions, abolishing functions, modifying functions and conferring new
functions. “Public functions” are defined as the functions of the scheduled bodies except to the
extent specified (section 10(2) of the Bill). The power may also be exercised to amend the
constitution of, or dissolve, the bodies listed in schedule 3, subject to specified exceptions
relating to the Scottish Ministers, Scottish Court Service, cross-border public authorities,
companies, and persons listed by virtue of section 11(3)(e). A body cannot, however, be
dissolved unless it has, or will have by virtue of the order, no exercisable functions.
46. The overarching purpose of any restructuring must be to improve the exercise of public
functions, having regard to (a) efficiency; (b) effectiveness; and (c) economy (see section 10(1)).
The power is not generally exercisable in relation to local authority functions, except that
functions may be transferred or delegated to local authorities (including as fire and police
authorities) in terms of section 10(4)(c) of the Bill.
47. The bodies listed in schedule 3 include the Scottish Ministers, any other office-holder in the
Scottish Administration, certain Scottish public authorities (as defined by section 126(1) of the
Scotland Act 1998) with mixed or no reserved functions and a cross-border public authority with
mixed functions (the Forestry Commissioners).
Section 11 – Public functions: further provisions
48. This section provides that bodies may be added to the list in schedule 3 (or removed). If
bodies are added they must be of the type on the list, namely (a) Scottish public authorities (as
defined by section 126(1) of the Scotland Act 1998) with mixed or no reserved functions (except
local authorities), or (b) cross-border public bodies with mixed functions. Two further categories
may be added: (c) wholly owned subsidiaries of Scottish public authorities listed and (d) other
bodies (not Scottish authorities with mixed or no reserved functions) appearing to the Scottish
Ministers to be carrying out functions of a public nature or that otherwise provide a service under
contract which is a function of a body listed in schedule 3. For category (d), the functions of a
public nature or services being provided must be specified, and only these functions or services
are public functions of the body for the purposes of section 10.
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Section 12 - Preconditions
49. This section places formal preconditions on the use of the power in section 10(1).
Subsections (2)(a) and (b) provide that the provisions must be proportionate to policy objectives
and must not remove any necessary protections. The provisions in section 14 referred to below in
respect of a burden removing power have the same rationale. Subsections (2)(c) and (d) also
provide that functions that are modified and those conferred on bodies listed in schedule 3
(unless transferred without substantial modification) must be broadly consistent with the general
objects or purpose of the body concerned. Subsection (2)(e) provides that any function conferred
on a body created by virtue of section 10 must instead be broadly consistent with the general
objects or purpose of a body (listed in schedule 3) which is abolished or whose functions are
modified, or public functions that are abolished or modified by that section or otherwise.
50. Section 12(2A) gives in respect of an order under section 10 examples of categories of
matters which are protections for the purposes of section 12(2)(b). Section 12(2)(b) stipulates as
a precondition of an order that it must not remove any necessary protection. These examples
(which are expressly stated to be without prejudice to the generality of the meaning of the
provision) include protections in relation to: the independence of judicial decision-making, or
decision-making of a judicial nature, by a person occupying a judicial office, civil liberties,
health and safety of persons, the environment and cultural heritage. Section 25 gives a very wide
definition of cultural heritage such as would include all the types of material whether in material
form or otherwise which could be found in museums, art galleries and libraries embracing both
the sciences and the humanities. Also the words in brackets referring to cultural heritage make it
clear that the protection extends to the public’s rights of access to the cultural heritage and rights
to see it displayed and exhibited.
51. Section 12(2B) provides that, for the purposes of section 12(2)(b), the continued
independence of the judiciary as mentioned in section 1 of the Judiciary and Courts (Scotland)
Act 2008 is a necessary protection.
52. Section 12(2C) establishes as necessary protections for the purposes of section 12(2)(b), (1)
institutional arrangements in terms of which persons separate from Scottish Ministers are
charged under statute as trustees for the public with holding, caring for and preserving property
which is cultural property; and (2) any statutory restrictions on the trustees on disposal of such
property vested in them. This provision, and provision in relation to cultural heritage in section
12(2A), recognise the particular role and importance to the Scottish nation of those functions
carried out by the national collections institutions which hold collections as trustees for the
public. The national heritage functions of these national collections are more fully stated in the
founding legislation of each of the three main collecting bodies – that is, Part 1 of the National
Heritage (Scotland) Act 1985 (c.16) as amended (establishing the National Museums of
Scotland), the National Galleries of Scotland Act 1905 (c.50) as amended (establishing the
National Galleries of Scotland) and the National Library of Scotland Act 1925 (c.73) as amended
(establishing the National Library of Scotland).
53. These provisions were introduced by the Scottish Government as amendments at stage 2 in
response to concerns raised by, inter alia, the national collections institutions as to the scope of
the meaning of the necessary protection precondition in section 12(2)(b).
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Section 13 - Power to reduce or remove burdens
54. This section replicates and updates the power to remove burdens by order in respect of both
the public sector and the private sector in terms of section 1 of the Deregulation and Contracting
Out Act 1994, which will be repealed. Subsection (2) defines ‘burden’ to mean (a) a financial
cost, (b) an administrative inconvenience, (ba) an obstacle to best regulatory practice, (c) an
obstacle to efficiency, productivity, or profitability, or (d) a sanction, criminal or otherwise,
which affects the carrying on of any lawful activity. In updating the power, sections 13 and 14
largely mirror the regime in section 1 of the Legislative and Regulatory Reform Act 2006, which
is the update of section 1 in the Deregulation and Contracting Out Act 1994 as regards England
and Wales and reserved matters in Scotland. Section 13 effectively provides a common regime
for the removal or reduction of burdens in Scotland both in the devolved and the reserved areas.
Section 14 - Preconditions
55. This section sets out the preconditions for making an order under section 13(1). These are
that: the policy objectives could not be secured by non-legislative means, the effect is
proportionate to the policy objective, the provision strikes a fair balance between the public
interest and the interests of anyone adversely affected, it does not remove any necessary
protection and does not prevent anyone exercising a right or freedom which they could
reasonably expect to exercise.
Section 14A - Order in relation to certain bodies: requirement for request and consent
56. This section prevents the Scottish Ministers from proposing any provision by order under
section 10 or 13(1) which relates to any of the bodies listed in schedule 3A unless requested to
do so in writing by the Scottish Parliamentary Corporate Body. In addition, subsection (2)
provides that the Scottish Ministers cannot lay any subsequent draft order containing such
provision unless the Scottish Parliamentary Corporate Body consents. Schedule 3A lists the
current six Parliamentary Commissioners and Ombudsman. Section 10(5) allows for a person,
body or office-holder created in pursuance of section 10(3)(c) to be added to schedule 3A.
General restrictions
Section 15 - Subordinate legislation and powers of direction, appointment and consent
57. This section provides that an order under sections 10 or 13(1) can only confer a function of
legislating on the Scottish Ministers, the First Minister or Lord Advocate and cannot delegate
this function. In addition, an order under section 10 or 13(1) cannot transfer to other persons any
function of giving directions, appointing a person to any office or position, or consenting to any
thing, which is conferred by legislation on Scottish Ministers, the First Minister or the Lord
Advocate.
Section 16 - Local taxation
58. This section provides that an order under section 10 or 13(1) cannot be used to impose, vary
or abolish any local tax to fund local authority expenditure.
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Section 17 - Criminal penalties
59. This section restricts the extent to which criminal penalties can be imposed by an order under
section 10 or 13(1).
Section 18 - Forcible entry etc.
60. This section provides that an order under section 10 or 13(1) cannot authorise forcible entry,
search or seizure, or compel the giving of evidence except where it merely extends an existing
power for similar purposes or restates an enactment.
Section 19 - Prohibition on modification of this Part
61. This section provides that an order under section 10 or 13(1) may not make provision
modifying any provision of Part 2 other than schedule 3.
Procedure
Section 20 to 23 - Procedure, consultation and explanatory document
62. Sections 20 to 23 set out the procedure for making orders. The order-making powers are
subject to a “super-affirmative” procedure which requires that if the Scottish Ministers propose
to make an order under section 10 or 13(1) they must lay before the Parliament a copy of the
proposed draft order and the proposed explanatory document and send copies of these to any
person who is required to be consulted under section 21.
63. Scottish Ministers must have regard to any representations made within a period of 60 days
(excluding periods when the Parliament is dissolved or in recess for more than 4 days) before
laying a draft order before Parliament for (a further period of 40 days and) approval by
affirmative resolution accompanied by a further explanatory document which gives details of the
consultation which has been undertaken; any representations received and any changes made as a
result of those representations.
64. These sections also set out the procedure for making orders under section 11 which add or
remove an entry in schedule 3. The Scottish Ministers cannot make an order which adds an
entry unless it has consulted the body in question, laid a draft order and explanatory document
before Parliament and the draft order has been approved by resolution of Parliament
Section 24 - Order-making powers: modifications of enactments
65. This section gives effect to schedule 4.
Section 25 - Interpretation of Part 2
66. This section defines certain terms that are used in this Part of the Bill.
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PART 2A – INFORMATION ON THE EXERCISE OF PUBLIC FUNCTIONS
Sections 25A to 25E - Public functions: duties to provide information on certain matters
67. Sections 25A to 25D impose new duties on each person, body and officeholder listed in
schedule 3 to publish, as soon as practicable after the end of each year, information about
expenditure on communications, overseas travel, hospitality and entertainment and consultancy.
In addition, section 25E requires each person, body or officeholder listed in schedule 3 to
produce a statement identifying any individual item they have purchased or procured in excess of
£25,000 on a quarterly basis.
Sections 25F - Public functions: further duties to provide information
68. Section 25F provides an order-making power for Scottish Ministers to require each person,
body or office-holders listed in schedule 3 to provide additional information on expenditure
incurred on any matter relating to the exercise of their functions.
Sections 25G - Public functions: duty to provide information on special advisers
69. Section 25F requires Scottish Ministers to publish annually a statement of the total amount of
all payments made to special advisers.
PART 3 – CREATIVE SCOTLAND
Section 26 – Establishment of Creative Scotland
70. Subsection (1) establishes a body corporate known in English as Creative Scotland and in
Gaelic as Alba Cruthachail. Subsection (2) gives effect to schedule 5 which makes detailed
provision about the status, membership, procedure etc. of Creative Scotland.
Section 27 – General functions of Creative Scotland
71. Subsection (1) lists the general functions of Creative Scotland.
72. Subsection (1)(a) gives Creative Scotland the functions of identifying, supporting and
developing quality and excellence in the arts and culture from artists and creative practitioners,
these being persons engaged in artistic and other creative endeavours. Creative Scotland might,
for example, exercise these functions by selecting particular individuals or organisations whose
practice they believe merits encouragement and advice, or financial support in the form of grants
or loans (see also section 29(4)).
73. Subsection (1)(b) gives Creative Scotland the functions of promoting understanding,
appreciation and enjoyment of ‘art for art’s sake’. Creative Scotland might, for example,
exercise these functions by giving awards that celebrate the work of individual or groups of
practitioners, or by encouraging and advising local authorities to make wider provision of
cultural facilities in their area.
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74. Subsection (1)(c) gives Creative Scotland the functions of improving access to and
participation in the arts and culture. When Creative Scotland is pursuing these particular
functions it must do so with regards to increasing the diversity of people who have access to and
participate in the arts and culture (see subsection (2)). Creative Scotland might, for example,
exercise these functions by supporting projects which give persons from socially deprived areas
opportunities to express themselves through the arts and culture that they would otherwise not
have.
75. Subsection (1)(d) gives Creative Scotland the functions of making real, and bringing to
fruition, the value and benefits of the arts and culture in Scotland. The value and benefits
referred to include, in particular, the national and international value and benefits of the arts and
culture to Scotland’s national culture. The value and benefits referred to also include personal
enjoyment of aesthetic quality and the enjoyment involved in cultural participation, benefits in
terms of unlocking creative and entrepreneurial potential, and benefits in terms of enhancing
well-being and community pride. Creative Scotland might, for example, exercise these functions
by supporting a significant play that will tour around Scotland, providing enjoyment and “food
for thought” at home, and thereafter internationally, boosting Scotland’s repute as a locus of
world-class creative activity.
76. Subsection (1)(e) gives Creative Scotland the functions of encouraging and supporting
artistic and other creative endeavours which contribute to an understanding of Scotland’s
national culture. Scotland’s national culture in this paragraph means Scotland’s distinctive way
of life as a whole, and not only the artistic and cultural output of the arts and culture. Creative
Scotland might, for example, exercise these functions by supporting a film project which depicts
and challenges Scottish attitudes to drug and alcohol consumption.
77. Subsection (1)(f) gives Creative Scotland the functions of advocating for and supporting the
creative industries. The creative industries are industries and other commercial activities which
involve as a distinctive element a primary focus on the application of creative skills. These
industries include advertising, architecture, arts and antiques, crafts, design, designer fashion,
film, computer and video games, music, performing arts, publishing, television and radio.
Creative Scotland might, for example, exercise these functions by leading a research and
intelligence programme relating to the sustainable development of the computer and video
games industry.
78. Subsection (3) provides that Creative Scotland may encourage and support other persons
who perform functions similar to Creative Scotland. This may include, for example, Scottish
Enterprise and Highlands and Islands Enterprise who have a significant economic development
role as regards the creative industries, and local authorities who support the arts and culture in
their areas. Subsection (4) defines “persons” to include groups of persons so that informal
associations or groups can be provided with encouragement and support.
Section 28 – Advisory and other functions
79. Subsections (1) and (4) require Creative Scotland to provide the Scottish Ministers with any
advice, information and assistance they require (and in the manner they require it) in relation to
the arts and culture, the creative industries or Creative Scotland’s functions. Subsection (2) also
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allows Creative Scotland to provide such other advice and information as it considers
appropriate.
80. Subsection (3) allows Creative Scotland to provide other persons with advice, information
and assistance in relation to the arts and culture or the creative industries. For example,
assistance could be given to persons involved in artistic or other creative endeavours by way of
training or through the temporary secondment of an employee of Creative Scotland. Subsection
(4A) has effect that the forms of assistance provided by Creative Scotland under section 28 do
not include financial assistance, which is to be provided through the mechanism of section 29(4).
Other forms of financial support and involvement might be provided by means of Creative
Scotland’s powers in paragraph 10 of schedule 5. Subsection (5) defines “persons” to include
groups of persons so that informal associations or groups can also be provided with advice,
information and assistance.
Section 29 – Grants and loans
81. Subsections (1) to (3) allow the Scottish Ministers to make grants to Creative Scotland
including for particular purposes and subject to such terms and conditions as the Scottish
Ministers think fit.
82. Subsections (4) and (5) allow Creative Scotland to make grants and loans to persons involved
in artistic and other creative endeavours and other persons where the grant or loan relates to
Creative Scotland’s functions (and subject to such terms and conditions as Creative Scotland
think fit). “Persons” in subsection (4) does not include groups of persons because money will
only be given to persons enjoying a legal personality.
83. Creative Scotland has further powers to give financial support and involvement to persons
involved in artistic and other creative endeavours by virtue of paragraph 10 of schedule 5.
Section 30 – Directions and guidance
84. Subsections (1) and (2) give the Scottish Ministers power to direct Creative Scotland as to
the exercise of its functions, except in relation to Creative Scotland’s functions under section
27(1) (its primary functions relating to artistic and other creative endeavours), section 27(3) (its
function to encourage and support persons performing functions similar to Creative Scotland),
section 28(3) (its function to provide persons other than the Scottish Ministers with advice,
information or assistance) or section 29(4) (its grant and loan making function) insofar as the
direction relates to Creative Scotland’s artistic or cultural judgement.
85. Subsection (3) requires Creative Scotland to comply with any directions given to it by the
Scottish Ministers under Part 3 of the Bill and to have regard to any guidance issued by the
Scottish Ministers in relation to the exercise of its functions.
Miscellaneous and general
Section 31 – Dissolution of the Scottish Arts Council
86. This section dissolves the Scottish Arts Council and revokes its Royal Charter.
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Section 32 – Transfer of staff etc.
87. Subsection (1) provides for the employees, property and liabilities of the Scottish Arts
Council and Scottish Screen to transfer to Creative Scotland from the date on which the Scottish
Arts Council is dissolved. Scottish Screen will be dissolved by non-legislative means.
88. Subsection (2) provides that the transfer of Scottish Arts Council and Scottish Screen
employees does not terminate their contracts of employment and has effect as if their contracts of
employment were originally made with Creative Scotland. Subsection (3) provides that all
rights, powers, duties and liabilities surrounding a transferred person’s contract of employment
transfer to Creative Scotland. For example, an Employment Tribunal claim actionable against
the Scottish Arts Council or Scottish Screen by an employee would transfer with the employee
and become actionable against Creative Scotland (subject to the time limits and other rules for
bringing such claims).
89. Subsection (4) provides that a transferred person’s right to terminate their contract of
employment, where there is a substantially detrimental change to the person’s contract of
employment, is not affected by the provisions of subsections (1) to (3). However, a change of
the identity of a person’s employer from the Scottish Arts Council or Scottish Screen to Creative
Scotland is not to be treated as a substantially detrimental change to the person’s contract of
employment.
Section 33 – Creative Scotland: Modifications of enactments
90. This section gives effect to schedule 6, which modifies enactments that refer to the Scottish
Arts Council and Scottish Screen and where a reference to Creative Scotland is required.
PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
Chapter 1 – Social Care and Social Work Improvement Scotland
Social Care and Social Work Improvement Scotland
Section 34 – Social Care and Social Work Improvement Scotland
91. Subsection (1) establishes Social Care and Social Work Improvement Scotland (referred to
as SCSWIS in the Bill and throughout these notes). It will be a statutory body corporate which
will exercise the functions given to it by or under the Bill or other relevant legislation.
Subsection (1)(b) provides that as part of its function, SCSWIS will be expected to further
improvements in social services in Scotland.
92. SCSWIS will be a non-departmental public body. It will be independent in its day to day
running but will be accountable to Scottish Ministers, given that, by virtue of subsection (2), it
must act in accordance with directions and under the general guidance of Scottish Ministers
93. Subsection (4) gives effect to Schedule 7 which sets out general provisions for the
establishment and operation of SCSWIS.
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Section 35 – General principles
94. This section sets out the “general principles” in accordance with which SCSWIS will be
required to exercise their functions under the Bill. These are to protect and promote the safety
and wellbeing and independence of people who use social services and to promote diversity and
good practice in relation to those services.
Key Definitions
Section 36 – Social services
95. This section defines “social services” for the purposes of Part 4.
Section 37 – Care services
96. Subsection (1) sets out the range of “care services” which will be regulated by SCSWIS.
97. Subsection (2) gives effect to schedule 8 which defines the care services listed in subsection
(1).
Section 38 – Social work services
98. This section defines what is meant by “social work services” and “social work services
functions” for the purposes of Part 4 of this Bill. It also gives effect to schedule 9 which specifies
enactments within which those social work services functions are contained.
Section 39 – Power to modify key definitions
99. This section gives Scottish Ministers a power, following consultation, to change, by
affirmative order, the definition of any social service. The power may be used to add to or
remove from the range of defined services and to amend the definitions themselves.
Miscellaneous
Section 40 – Standards and outcomes
100. This section requires Scottish Ministers to prepare and publish standards and outcomes
applicable to care services and to social work services; to keep any published standards under
review and to publish revised standards and outcomes when they consider it appropriate.
Subsections (4) to (6) provide that both any published standards and outcomes applicable to care,
adoption and social work services defined in the Bill and the Scottish Social Services Council's
Codes of Practice must be taken into account by SCSWIS when making any decisions related to
registration, inspection and enforcement in respect of these services. This section also ensures
that consultation must be undertaken prior to the publication of the standards and outcomes or
any amendment of them. Subsection (7) allows Scottish Ministers to make different standards
and/or outcomes for different services. Subsection (8) allows Scottish Ministers to delegate the
preparation and publication of such standards and outcomes to other persons (which includes
other bodies), where appropriate.
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Section 41 – Information and advice
101. Subsection (1) provides that SCSWIS must make available to the public information on
the availability and quality of social services. Subsection (2) provides that this information
should be made available in any format that may reasonably be requested. Information provided
might include details about the location and types of services available as well as the results of
SCSWIS's inspections of individual social services.
102. Subsection (3)(a) allows SCSWIS to provide advice to Scottish Ministers at any time, and
requires it to do so in response to a request by Scottish Ministers. Subsection (3)(b) requires
SCSWIS to provide advice to service providers, service users and carers and their
representatives, local authorities, health boards, social service providers or prospective providers,
and any other bodies set out in an order made under that subsection, about any aspect of its work.
For example, SCSWIS might offer advice to service providers on how to meet any standards and
outcomes.
103. Subsection (4) allows SCSWIS to charge a reasonable fee for any advice, forms or
documents it provides in connection with its obligations under subsection (3)(b).
Section 42 – Dissolution of Scottish Commission for the Regulation of Care
104. This section dissolves the Scottish Commission for the Regulation of Care (“Care
Commission”).
Chapter 2 – Social Services Inspections
Inspections
Section 43 – Inspections
105. Subsection (1) provides that SCSWIS may inspect any social service and the organisation
and coordination of any social service. Subsection (2) sets out possible purposes of an inspection
of any social service, namely to review and evaluate their effectiveness, to investigate particular
aspects of a service, to encourage improvement in the provision of those services and to make
any recommendations necessary for their improvement in reports prepared under section 46, and
in the case of care services, whether any improvement or condition notice necessary.
106. Subsection (2)(d) makes provisions that an investigation may be undertaken by SCSWIS
into any incident, event or cause for concern. This is separate from the provisions for an inquiry
to be undertaken which are set out in section 82.
107. Subsection (3) provides that an inspection may be of any social service or combination of
such services or of the services provided to a child, adult or grouping of children or adults and
may be undertaken in any part of, or the whole of Scotland.
108. Subsection (4) provides that an inspection is to be conducted in accordance with a plan
prepared in accordance with section 43A and which is approved by the Scottish Ministers.
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109.

Subsection (5) allows an inspection to take any form SCSWIS considers appropriate.

110. Subsection (6) provides that SCSWIS may require a person who provides a social service
registered under the Bill to supply it with any information to enable SCSWIS to discharge its
functions. This may include such aspects as self-evaluation returns or other information.
Section 43A – inspections under section 43: best regulatory practice
111. Subsections (1, (2) and (3) require SCSWIS to develop a plan for carrying out
inspections, including inspections of services which are subject to self assessment, in accordance
with best regulatory practice, that is, in a way which is transparent, accountable, proportionate
and consistent. Subsection (4) requires SCSWIS to have regard to any guidance issued by
Scottish Ministers for the plan. Subsections (5) and (6) require SCSWIS to review the plan and
obtain Scottish Ministers approval for any revision and to consult as appropriate when preparing
or revising the plan.
Section 44 – Inspections at request of Scottish Ministers
112. Subsections (1) and (2) enable Scottish Ministers to request SCSWIS to carry out an
inspection of any social service or the organisation or coordination of any social services, to
specify the purpose of any such inspection and to approve the timetable for such work. This
would, for example, allow Scottish Ministers to ask SCSWIS to carry out an inspection of social
services for people with learning disabilities, including any services which the local authority has
contracted with another person to provide. Subsection (3) provides that an inspection is to be
conducted in accordance with a timetable approved by the Scottish Ministers. Subsections (4)
and (5) enable Scottish Ministers to request an inspection of some or all social services in an area
or across areas of Scotland and of services provided to a particular individual or group of
individuals.
Section 45 – Inspections: authorised persons
113. Subsections (1) and (2) provide that any inspection must be carried out by a person
authorised by SCSWIS – an “authorised person” and that such a person may carry out
inspections into any or all social services.
114. Subsection (3) provides powers for an authorised person to enter and inspect any
premises being used to provide a social service.
115. Subsection (4) provides that any confidential information that a person acquires during
such an inspection is not used or disclosed by that person other than for the purposes of the
inspection, or if required under law or a court order to disclose, or to the extent that is necessary
for the purpose of protecting the welfare of a child or adult at risk, or the prevention or detection
of crime or the prosecution of offenders. Confidential information for these purposes is defined
in section 88(3) and is information from which a person’s identity can be discovered, either on
its own or when combined with other information, and in respect of which a duty of
confidentiality is owed to that person.
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Section 46 – Inspections: reports
116. Subsection (1) requires SCSWIS to prepare a report after carrying out an inspection under
this Part and to send a copy of the report to the person providing the service being inspected.
Subsections (2) and (3) provide that SCSWIS should give that person an opportunity to comment
on a draft of that report and that SCSWIS must make the report available to the public.
117. Subsection (4) provides that regulations may make further provision relating to the
preparation, content and effect of the reports the circumstances in which SCSWIS inspections
reports may be subject to restricted access or withheld, and in particular may require copies of
the reports to be sent to Scottish Ministers or other persons specified in the regulations.
Regulations
Section 47 – Regulations: inspections
118. This section provides the power for Scottish Ministers to make regulations in relation to
inspections of social services and in particular (but not exclusively), to make regulations in
relation to the topics listed in section 47(2)(a) to (i) such as the types of inspection, their timing
and frequency, who is authorised to carry out an inspection and requiring information produced
to be held and further disclosed in accordance with prescribed conditions.
Chapter 3 – Care Services
Registration of care services
Section 48 – Registration of care services
119. This section sets out the framework for applications for registration of care services as
defined in section 37 and specifies that such registration must be made to SCSWIS and must
include details of the person who is to manage the service and such other matters as SCSWIS
may reasonably request in addition to such matters as may be prescribed by order.
120. Subsection (4) provides that subsections (1) to (3) do not apply to local authority
adoption and fostering services or any other care services registered under section 68(1)(c).
Section 49 – Grant or refusal of registration
121. Registration will only be granted if SCSWIS is satisfied that the applicant has
demonstrated that they have complied with or will comply with the relevant standards and other
relevant requirements. The burden of proof is with the applicant rather than SCSWIS.
122. Subsections (1) and (2) provide that an application under section 48 can be granted either
unconditionally or subject to any conditions SCSWIS sees fit to impose, or refused. Specific
conditions may be required to take account of the circumstances in an individual service, for
example, a condition that a particular door is kept locked to prevent children from wandering
directly onto a busy road, or that a particular ratio or skill mix of staff is needed.
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123. Subsection (3) provides that if SCSWIS is satisfied that the applicant is complying with,
or will comply with any applicable regulations under section 63, and the requirements of any
other legislation that it considers relevant, it should give the applicant notice of its decision to
grant registration either unconditionally or with agreed conditions under section 58(1) or subject
to conditions to be agreed under section 56(1). Otherwise, it will give notice of its refusal of
registration under section 56(2).
124. If SCSWIS grants the application, it must issue a certificate of registration (subsection
(4)), which the service provider must display in a prominent position (subsection (5)), either in
the premises where the care service is operated from, and if there is a separate management
office, in that office too.
125. In making a decision under this section, SCSWIS must take any standards and outcomes
published under section 40 and the Scottish Social Services Council's codes of practice into
account.
Section 50 – Limited registration
126. Subsection (1) provides for SCSWIS to register on a limited basis residential
accommodation which does not require to be registered as a care service, for the sole purpose of
permitting the manager to apply to manage the finances of an adult with incapacity under the
provisions of the Adults with Incapacity (Scotland) Act 2000. Applications so granted will be
considered limited registrations.
127. Subsection (2) provides that the information to be supplied with such an application
should be the same as for a care service seeking registration under section 48. Subsections (3)
and (4) provide that various registration, inspection and enforcement provisions which apply to
care services should also apply to those granted limited registration.
Improvement notices
Section 51 – Improvement notices: care services
128. This section gives SCSWIS the power to serve an improvement notice on a care service.
Such a notice will specify the improvements required to bring a care service up to the standards
required and the timescale for meeting these standards.
129. For care services registered under this Chapter, subsection (1)(a) provides for SCSWIS to
warn that if the necessary improvements are not made within the time allowed SCSWIS intends
to begin procedures under section 53 to cancel a service's registration. Subsection (1)(b) provides
for SCSWIS to warn that if improvement notices served on local authority adoption and
fostering services and other services registered under Chapter 4 are not complied with SCSWIS
intends to make a report to Scottish Ministers under section 76.
130. There may be cases where a voluntary or private sector service commissioned by a local
authority is essential to the fulfilment of a local authority duty. Subsection (2) therefore provides
that when an improvement notice is given to a non-local authority service, the local authority
should be informed.
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Section 52 – Special provision for certain care services provided by local authorities
131. This section adds to the provisions on improvement notices for local authority services
registered under this Chapter to cover cases where the local authority considers that withdrawal
of registration would place it in breach of a statutory duty.
132. Subsection (1) requires such a local authority to inform SCSWIS of its view within 14
days of receiving an improvement notice, giving the reasons. Subsection (2) requires SCSWIS
then to copy the improvement notice to Ministers with the local authority's argument and their
views on it. Subsection (3) requires Ministers to decide whether the local authority's view is
justified. If it is, the care service is deemed to be registered under Chapter 4 and the provisions in
that Chapter in relation to enforcement would apply. If it is not, the normal arrangements under
Chapter 3 would apply.
Proposals and applications in relation to registered care services
Section 53 – Cancellation of registration
133. This section gives SCSWIS the power to cancel the registration of a care service
registered under this Part that, having been issued with an improvement notice under section 51,
is still not meeting the relevant requirements. This could be concern about how effectively the
care standards are being taken into account or that a condition of registration has been breached
or where a relevant offence has been committed. Further grounds for cancelling registration may
be prescribed by order.
134.

Subsection (2) provides that relevant offences for the purpose of this section are:
• an offence under this Part - for example, providing a care service while not being
registered (section 65(1)(a)), knowingly making a false or misleading statement when
applying for registration or variation or removal of a condition (section 65(1)(b)) or
failing to display a current certificate of registration (section 65(2));
• an offence under regulations made under this Part;
• any other offence which in SCSWIS's view makes it appropriate to cancel a registration.

135. Registration can be formally cancelled if a provider closes a care service before the
cancellation process is complete. This will ensure that the provider's record accurately reflects
the situation and SCSWIS will be aware of previous history in dealing with any future
applications. Again, SCSWIS must take the standards and outcomes established under section 40
and the Scottish Social Services Council's codes of practice into account in coming to its
decisions.
136. Cancellation of registration would not normally be the first step in a formal enforcement
action. It is only likely to be used where the service has not met conditions of registration over
time and has ignored the serving of an improvement notice. If a care service provider is
convicted of a relevant offence, such as obstructing an inspection and fails to remedy matters at
fault, SCSWIS will be able to cancel registration.


2050

20

This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 (SP
Bill 26A)
137. Subsection (4) allows SCSWIS to cancel a registration, without first issuing an
improvement notice, where the person providing a registered care services ceases to provide the
service.
Section 53A – Emergency cancellation of registration
138. Subsections (1) to (3) enable SCSWIS to apply to the sheriff for an order cancelling the
registration of a care service. The sheriff may make such an order where he considers that unless
the order is made there will be serious risk to the life, health or well-being of users of the service
(or other persons). Subsections (4) and (5) require SCSWIS to inform the appropriate local
authorities and the provider of the application where an order (or an interim order) is made.
Subsection (6) allows the sheriff to determine the application even where the service provider is
not present.
139. Subsection (7) provides that the order can come into effect on the day it is made or on
some later date decided by the sheriff. An order to cancel a service’s registration would have the
effect of closing the service. This provision therefore allows a delay if appropriate before closure
takes effect in order that the service may be closed down in a proper manner and for instance
service users relocated.
140. Subsections (8) and (9) allow an appeal to be made to the sheriff within 14 days of an
order being made and for the sheriff principal on hearing such an appeal to confirm, revoke or
modify the order. The order remains in force when an appeal is made. No further appeal is
allowed.
Section 54 – Condition notices
141. This section gives SCSWIS the power to notify the care service provider by way of a
“condition notice” that a condition in force may be varied, removed or added to SCSWIS.
Section 54A – Emergency Condition Notices
142. This section gives SCSWIS the power to give immediate effect to any condition notice
which it serves on a registered service. This will only be applied when, in SCSWIS’ view, there
is serious risk to life, health or wellbeing if the condition is not imposed. The service provider
may make representations to SCSWIS to vary or remove the emergency condition notice.
SCSWIS must consider any such representation and inform the provider of the action it proposed
to take. Where SCSWIS des not intend to vary or remove the condition, the provider may appeal
to the sheriff under section 54C
Section 54B – Application of Part to condition notices following emergency condition
notices
143. Section 54B disapplies the sections in the Act which outline that 14 days must elapse
before a condition notice can be applied, ensuring that immediate action of the emergency
conditions notices is allowed within the legislation.
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Section 54C – Emergency Condition Notices: Appeals
144. This section gives a right of appeal to the sheriff to any person given an emergency
condition notice within 14 days of the imposition of the condition, if they have made not appeal
to SCSWIS or have made an appeal and been informed by SCSWIS that the condition notice
stands. The sheriff may decide to direct that the condition continues, ceases, is varied or impose
additional conditions in relation to the registration.
Section 55 – Applications under Chapter 3 in respect of conditions
145. Subsection (1) enables a provider of a care service to apply for a change to their
conditions of registration, for example to change the maximum number of people accommodated
in a care home, to apply for the addition of a condition, for example, to limit the type of services
which may be provided by a care service, or to apply voluntarily for the cancellation of
registration, for example, if they plan to close or sell the business. Subsection (2) prevents a
person voluntarily cancelling their registration if SCSWIS has given notice of intention to, or
decided to, cancel registration. Subsection (3) provides that an application shall be accompanied
by the appropriate fee and that regulations shall say how the application is to be made and what
particulars are to be stated in it. Subsection (4) provides that if SCSWIS grants an application for
a change of conditions it must give notice in writing and issue a new certificate of registration.
Section 56 – Further provision as respects notice of proposals
146. Subsection (1) provides that if SCSWIS proposes to grant an application under section 48
but subject to a condition that has yet to be agreed by the applicant, it must give notice of the
proposed condition to the applicant.
147. Subsection (2) requires SCSWIS to give notice if it intends to cancel a registration.
Subsection (3) provides that SCSWIS must give notice of a proposal to cancel a registration to
the person providing the services; except where the person providing the service has applied to
SCSWIS for its cancellation under section 55(1)(b). Subsection (4) provides that SCSWIS must
give a person who has applied under section 55(1)(a) for the variation or removal of any
condition on their registration, notice of a proposal to refuse that application. Subsection (5)
provides that any notice under this section must provide reasons for that proposal.
Section 57 – Right to make representations to SCSWIS as respects proposals under
Chapter 3
148. Subsection (1) states that a notice given under section 56, or a condition notice must
indicate that the recipient can, if they so wish, make written representations to SCSWIS within a
time limit of 14 days. This ensures that the applicant has the opportunity to make their point of
view known. Subsection (2) provides that SCSWIS may only implement a proposal that was the
subject of a condition notice or a notice under section 56 if it has considered any representations
made by the recipient of the notice, the recipient has indicated that they will not make any
representations or the 14 day period referred to in subsection (1) has elapsed and subsection 3
provides that if no representation is made, or the 14 day period has elapsed, SCSWIS must
implement the proposal unless it would be inappropriate to do so.
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Section 58 – Notice of SCSWIS’s decision under this Chapter
149. Subsection (1) provides that SCSWIS should give notice when granting an application for
registration unconditionally or subject to a condition that has been agreed in writing between
SCSWIS and the applicant.
150. Subsections (3) to (6) deal with situations where the representations stage has been
completed, requiring SCSWIS to serve a notice in writing of their decision on the applicant. The
notice must explain the right of appeal conferred by section 60 and in the case of a decision to
grant an application subject to conditions or to vary conditions, set out those conditions. A
decision to cancel registration, to grant an application subject to conditions which are not agreed,
or to change conditions will take effect only after the outcome of any appeal has been
determined, or after 14 days if no appeal is brought. In the case of a decision to grant an
application subject to conditions which are not agreed, if the applicant decides not to pursue an
appeal the decision will take effect immediately.
Section 59 – Conditions as to numbers
151. This section provides that SCSWIS can limit the number of people using certain services
or to whom certain services are provided either on initial registration, through a subsequent
condition notice or in association with an improvement notice. For example, it may be
appropriate for a new provider to be restricted on numbers until they get fully established, or
where a care provider is causing concern the power could be used as an alternative to
enforcement action (i.e. withdrawing registration).
152. The services covered by this section are care homes, school care accommodation, secure
accommodation, adult placement services, support services, child minding, day care for children
and nurse agencies.
153. It is not appropriate to apply this condition where there is a statutory duty on the local
authority to provide the service. This is why adoption and fostering services are not covered by
this provision. Offender accommodation services and housing support services are also not
covered by the provision. These are examples of where imposing a limit on numbers would
mean there had to be a parallel limit on the local authorities' duty to provide such services.
Section 60 – Appeal against decision to implement proposal
154. This section provides for an appeal against a decision made by SCSWIS under section
58(3), based on a proposal made by SCSWIS under section 56. The appeal must be made to a
sheriff within 14 days of the notice of decision. Subsection (2) provides for the sheriff's powers
on considering an appeal.
Fees
Section 61 – Registration fees
155. This section sets out the fees which are payable to SCSWIS. Subsection (1) gives Scottish
Ministers power to prescribe maximum levels of fees which may be imposed (following
consultation with those who will or may be affected by the proposals) and to determine whether
23
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or not a fee is payable by order. Subsection (2) sets out the activities for which SCSWIS is able
to impose fees and subsection (3) provides that SCSWIS consider its reasonable expenses in
carrying out functions under chapter three when fixing fees, but may charge a nominal fee or
remit the fee altogether where appropriate.
156. Subsection (3) requires SCSWIS to have regard to its own expenses in setting particular
fees within the maxima set by Scottish Ministers. This subsection also allows SCSWIS to waive
fees.
Regulations
Section 62 – Regulations: registers and registration
157. Subsection (1)(a) provides for Scottish Ministers to make regulations about how SCSWIS
should maintain registers. Subsection (1)(b) allows regulations to be made about the information
that should be provided in an application under Chapter 3 or 4 and what certificates of
registration should include, for example the conditions of registration of a care service.
Subsection (1)(b)(iii) provides for regulations specifying types of applicants who cannot make
certain kinds of applications.
158. Subsections (1)(c) and (d) allow regulations to be made that define the circumstances and
conditions, including the payment of a fee, under which SCSWIS should provide access to its
registers. Subsection (1)(e) gives Scottish Ministers the power to make regulations conferring
additional functions on SCSWIS in relation to registration under the Part.
159. Subsection (2) allows for regulations to be made setting out when fees should not be
payable and provides that SCSWIS can give access to the register free of charge.
160. Regulations under this section could, for example, be used to prevent unrestricted access
to the names and addresses of service users such as users of children's services, where there
might be a consequent risk to children. The regulations could contain a requirement for someone
to show they had a legitimate interest before they could be granted access to certain registers.
Section 63 – Regulations: care services
161. This section gives Scottish Ministers the power to make regulations in respect of care
services. Such regulations could cover matters such as the way in which care services are
conducted and make further provisions in relation to their scrutiny and the protection of users;
they could also be user to cover the normal day to day administrative matters required for well
run care services such as provision in relation to management, staffing and premises. The
regulations may also give SCSWIS additional functions in relation to care services.
162. Subsection (2) provides that regulations made under this section may make it an offence
to fail to comply with specific provisions within the regulations, or with a condition of
registration. Subsection (3) provides that a person guilty of such an offence would be liable to a
fine not exceeding level 5 on the standard scale (£5,000 at present).
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163. Subsection (4) requires the Scottish Ministers to consult such persons as they consider
appropriate before making regulations under the powers in this section.
Complaints
Section 64 – Complaints about social services
164. Subsection (1) requires SCSWIS to establish suitable procedures for dealing with any
complaints made to it about regulated care services by users, their relatives or advocates or staff.
Subsection (3) requires that, before establishing such procedures, SCSWIS will be required to
consult local authorities, the Scottish Public Services Ombudsman (SPSO) and such other
persons or groups of persons it considers appropriate and that it should submit proposals to
Scottish Ministers for approval.
165. While local resolution of complaints by the provider will be the norm, subsection (2)
makes clear there is no requirement for a user of a service to go through the provider's own
system before approaching SCSWIS. Any procedures developed must be kept under review by
SCSWIS, who must also ensure that the established procedure is given the appropriate publicity.
Offences
Section 65 – Offences in relation to registration under Chapter 3
166. This section sets out offences under Chapter 3. Subsection (1) makes it an offence for a
person to describe any service as a care service for the purposes of this Bill when it is not
registered as such. This would catch, for example, an hotel owner who tried to pretend their hotel
was a care home. If convicted of an offence under this subsection, the person would be liable to a
fine not exceeding level 5 on the standard scale or up to three months imprisonment, or both.
167. Subsection (2) makes it an offence not to display a certificate of registration in a
prominent place. The penalty on summary conviction is a fine not exceeding level 2 on the
standard scale.
168. Subsection (3) provides that an individual or body, other than an adoption agency,
making arrangements for the adoption of a child would be prosecuted under section 75 of the
Adoption and Children (Scotland) Act 2007 (asp 4) rather than this Bill. This will ensure that
there is not duplication of powers under this Bill and the 2007 Act.
Section 66 – False statements in application under Chapter 3
169. This section makes it an offence to knowingly give information which is false or
misleading in a material respect when making an application for registration, or for variation or
removal of a condition. The penalty on summary conviction is a fine not exceeding level 4 on the
standard scale.
Section 67 – Offences by bodies corporate etc.
170. This section provides that if an offence under Chapter 3 (or regulations made under
Chapter 3) is committed with the consent or connivance of an officer of a body corporate, a local
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authority, a partnership, or an unincorporated association, or if that officer has been complicit or
been negligent, then the officer as well as the organisation is guilty of the offence. Individual
officers of a body corporate, partners of a partnership, or persons managing or controlling an
unincorporated association who are complicit in an offence under this Chapter will not be able to
escape prosecution simply because the organisation is liable: both they and it may be liable to
prosecution.
Chapter 4 – Local Authority Adoption and Fostering Services etc.
Section 68 – Local authority applications for registration under Chapter 4
171. Local authorities are under a statutory duty to provide adoption and fostering services
which means that, unlike most care services, SCSWIS will not be able to take direct enforcement
action against authorities. It would not be appropriate for SCSWIS to de-register a local
authority's adoption service, for example, since that would prevent the authority from fulfilling
its statutory duty. There may also be some other individual care services where non-registration
or cancellation of registration would result in a local authority being in breach of a statutory
duty. Instead SCSWIS will prepare a report to Ministers who will then decide what action should
be taken against the local authority.
172. These services cannot therefore be covered by the registration and enforcement
provisions in Chapter 3 of the Bill. This Chapter therefore provides similar requirements and
rights that will apply to local authorities providing adoption and fostering services and other
services needed so as to fulfil a statutory duty. The substantive difference is the role of Scottish
Ministers in being informed of improvement notices and being empowered to take default action
where they consider that the provision of these services is unsatisfactory.
173. Subsection (1)(a) and (b) require a local authority to apply to SCSWIS to register its
adoption and fostering services (as set out in paragraph (8)(1)(a) and (9)(a) and (c) to schedule 8
respectively) and subsection 1(c) extends this requirement to register any other care service
which a local authority determines they must provide in order to fulfil a statutory duty.
Subsection (2) empowers Ministers to prescribe the manner and content of applications and that
a fee should be payable.
174. Subsection (3) makes provision for SCSWIS to disagree with the local authority's
determination in (1)(c) and refer the matter to Ministers, giving its reasons. Ministers must then
decide (subsection (4)) whether the local authority's determination is justified. If it considers that
it is not, then subsection (5) provides that the application for registration is deemed to have been
under the Chapter 3 provisions.
Section 69 – Grant of local authority application under Chapter 4
175. Subsection (1) provides for SCSWIS to grant registration applications, with or without
conditions, from a local authority service applying for registration under section 68(1) and to
give the authority notice of its decision. Subsection (2) provides that on granting registration,
SCSWIS should issue a certificate of registration, and subsection (3) requires authorities to
display such certificates.
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Section 70 – Condition notices: services registered under Chapter 4
176. This section provides that condition notices can be served on local authority care services
registered under Chapter 4 in the same way as for other care services.
Section 71 – Applications under Chapter 4 in respect of conditions
177. This section gives local authorities the power to apply to SCSWIS for the variation or
removal of any condition. Applications must comply with the manner and content of
applications, including a fee if appropriate, as for applications under section 68. If SCSWIS
decides to grant or refuse the application, it must notify the authority and issue a new certificate
of registration if appropriate.
Section 72 – Right to make representations to SCSWIS under Chapter 4 as respects
conditions
178. This section gives a local authority the right to make, within 14 days after receiving a
notice to which the section applies, written representations to SCSWIS about any matter which
they may wish to dispute. The notices in question are: any notice of a proposal to grant an
application for registration but to do so subject to conditions, any notice of a proposal to vary,
remove or impose a condition in relation to an existing registration and any notice of a proposal
to refuse such an application.
179. Subsection (2) provides that SCSWIS may not implement the terms of the notice until the
14 day period has ended unless they receive representations during the 14 day period or the
authority notifies SCSWIS that it will not be making representations. Subsection (3) provides
that where notice to take an action has been given, SCSWIS may only take such action if it has
considered any representations made, the authority has notified SCSWIS that no action shall be
taken, or a period of 14 days has elapsed.
Section 73 – Notice of SCSWIS’s decision under Chapter 4
180. This section provides that if SCSWIS has decided to implement a notice to which section
72 applies, it must give the local authority to which the notice applies, written notice of its
decision.
181. Subsections (2) to (4) deal with situations where the representations stage has been
completed, requiring SCSWIS to serve a notice in writing of their decision on the authority. The
notice must explain the right of appeal conferred by section 74 and in the case of a decision to
grant an application subject to conditions or to vary conditions, set out those conditions. A
decision to implement a notice will take effect only after the outcome of any appeal has been
determined, or after 14 days if no appeal is brought. If an authority decides not to pursue its
appeal the decision will take effect immediately.
Section 74 – Appeal against decision under Chapter 4
182. This section provides that local authorities may appeal to a sheriff against a decision
made by SCSWIS under Chapter 4 within 14 days after a notice, under section 73 is given. The
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sheriff may determine the appeal in the same manner as appeals for other non-local authority
care services in section 60(2).
Section 75 – Offences under Chapter 4
183. This section provides that the offence provisions in sections 65(1) and (3) and 67 shall
apply to local authority care services registered under Chapter 4, in the same way as they apply
to services registered under Chapter 3, and further that a failure to comply with section 69(3) can
lead on summary conviction to a fine not exceeding level 2 on the standard scale.
Section 76 – Report to Scottish Ministers
184. Subsection (1) provides that SCSWIS shall report to Scottish Ministers if an
improvement notice is imposed on a local authority service registered under Chapter 4, and
provide them with a copy of that notice. Subsection (2) requires SCSWIS to inform Scottish
Ministers (within 14 days) as to whether a notice has been complied with within the specified
timescale. Subsection (3) requires SCSWIS to report to Ministers if any person is convicted of an
offence in relation to these services, or if it appears to SCSWIS that a service is being carried on
other than in accordance with the relevant requirements. Subsection (4) defines a relevant
offence for the purposes of this section (they are the same as for section 53). Subsection (5)
defines relevant requirement for this section and for section 77 as the same as those for section
53, however with the addition that they will also include any requirement or condition imposed
by, under or by virtue of an Act as may be prescribed by an order made by the Scottish
Ministers.
185. Subsection (6) requires SCSWIS to report to Scottish Ministers and provide them with
information about any issues in relation to a care service registered under Chapter 4 that may be
prescribed by order by the Scottish Ministers.
Section 77 – Default powers of Scottish Ministers
186. Subsection (1) provides that Scottish Ministers (having received a report under section 76
or otherwise) may take certain actions if they are satisfied that a local authority providing a
service registered under Chapter 4 is, without reasonable excuse, failing to comply with an
improvement notice or carrying on the service not in accordance with relevant requirements.
187. Subsection (2) sets out what those actions are, either to make an order to declare an
authority in default or to make a direction setting out the steps that should be taken to remedy the
matter. Subsection (3)(a) provides that if an authority fails to comply with that direction Scottish
Ministers can take the necessary action themselves or make arrangements for someone to do it
on their behalf. Subsection (3)(b) provides that the Court of Session may order specific
performance of those steps on application from the Scottish Ministers.
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Chapter 5 – Miscellaneous
Section 78 – Grants to SCSWIS
188. This section makes provision for Scottish Ministers to make grants to SCSWIS in relation
to the expenses that it incurs or will incur through either the initial establishment of the body or
through the discharge of its functions.
Section 79 – Guarantees
189. This section gives Scottish Ministers the power to guarantee any borrowing of funds
which SCSWIS undertakes. Scottish Ministers will be required to lay details of any such
guarantees before Parliament, and also provide the Parliament with an annual statement setting
out the sum or sums borrowed, until these have been repaid.
Section 80 – Duty of SCSWIS to consult Scottish Social Services Council
190. This section provides that SCSWIS must consult the Scottish Social Service Council on
matters where SCSWIS think appropriate. This may include consultation about cases, such as the
manager of a care home being removed from the Council's register.
Section 80A – Duty of SCSWIS to consult the Mental Welfare Commission
191. This section provides that SCSWIS must consult the Mental Welfare Commission for
Scotland (MWCS) where SCSWIS is exercising its functions in relation to the provision of
guidance, advice or information and considers it appropriate to do so, having regard to the
MWCS’ similar powers to promote best practice.
Section 81 – Complaints procedure
192. This section requires SCSWIS to put in place a complaints procedure to deal with
complaints about its operation. Subsection (2) provides that SCSWIS must consult the SPSO
before establishing such procedures. Subsection (3) provides that it should keep these procedures
under review and must, after suitable consultation, vary the procedure when it considers is
appropriate to do so. Subsection (4) provides that it also make appropriate arrangements to
publicise the procedures it establishes.
Section 82 – Inquiries
193. Subsection (1) enables Scottish Ministers to act on any concerns over SCSWIS's exercise
of its functions or concerns over the provision of a social service, by setting up an inquiry.
Subsection (2) allows SCSWIS to set up an inquiry on the exercise of its functions, or over the
provision of a social service. SCSWIS needs to have legal authority to investigate issues of
serious concern that may arise in respect of its functions or any particular social service.
194. Subsection (3) enables an inquiry to be held in private. This might be necessary to
protect, for example, a victim of child abuse.
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195. Subsections (4) and (5) provide for section 210(2) to (8) of the Local Government
(Scotland) Act 1973 to apply in relation to an inquiry. This will enable the person holding the
inquiry to issue a summons requiring an individual to give evidence or produce any documents
in their custody or under their control at a stated time and place. If that person fails to attend (for
reasons other than not having the necessary expenses of their visit paid or tendered), they are
liable to a fine or imprisonment.
196. Subsections (6) and (7) allow SCSWIS to determine who should pay their expenses in
relation to an inquiry. Subsection (8) allows SCSWIS to award expenses to parties involved in an
inquiry and to direct who should pay those expenses.
Section 84 – Arrangements entered into by local authority or health body: services to be
registered
197. This section provides that, although a service commissioned by a local authority or health
board need not exist as a registered care service at the time the contract is entered into, the
service must be registered by SCSWIS by the time it is actually provided.
Section 84A – Local authorities and health bodies: awareness of SCSWIS reports, etc.
198. This section ensures that, when providing a care service, or when considering the
commissioning of, or contracting for, the provision of such a service, local authorities and health
boards must take into account relevant information about the quality of care services, or the
organisation or co-ordination of such services as assessed by SCSWIS. (Information might
include, for example, the grading of a service, inspection reports, and any other relevant
information, such as condition notices, produced by the regulator). In doing this the authorities
must follow any guidance issued by Scottish Ministers.
Section 85 – Giving of notice
199. This section deals with the serving of notice on a care service provider or a person
seeking to be a care service provider, and sets out when notice is deemed to have been delivered.
Section 86 - Transfer of staff etc
200. Section 86 provides for the employees, property and liabilities of the Scottish
Commission for the Regulation of Care (‘the Care Commission’) to transfer to SCSWIS on the
date that the new body is established. It also makes provision for all the staff of the Social Work
Inspection Agency (“SWIA”), which is an executive agency of the Scottish Executive, to transfer
to SCSWIS on the same date and for the transfer of staff from HMIE to whom section 86A
applies immediately before the transfer date. The transfer of Care Commission, SWIA and
HMIE employees does not terminate their contracts of employment and has effect as if their
contracts of employment were originally made with SCSWIS. All rights, obligations and acts
surrounding a transferred person’s contract of employment transfer to SCSWIS (see subsection
(4)). Staff who are on secondment to SWIA from another part of the Scottish Administration are
not to be transferred to the new body. The section allows for some staff of the Care Commission
to be transferred to HIS rather than to SCSWIS (under provisions at s90A of the Act).
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201. A transferred person’s right to terminate their contract of employment, where there is a
substantially detrimental change to the person’s contract of employment, is not affected by the
provisions of subsections (1) to (4). However, the mere change of the identity of a person’s
employer from the Care Commission, SWIA or HMIE to SCSWIS is not to be treated as a
substantially detrimental change to the person’s contract of employment (see subsection (5)).
Section 86A – Transfer of staff: further provision
202. Section 86A allows an order to be drafted to specify which (if any) staff currently
employed by HMIE may be transferred to SCSWIS. Staff on loan or secondment to HMIE from
another part of the Scottish Administration are not to be transferred to the new body.
Section 87 - Orders and regulations: procedure
203. This section provides that any order or regulations made by Scottish Ministers under this
Part of the Bill, including any consequential, supplemental, incidental, transitional, transitory or
saving provision, must be by statutory instrument and may be exercised to make different
provisions for different purposes. Apart from orders under section 39, regulations under section
47(1) and schedule 8 which must be made by affirmative procedure, all other orders and
regulations must be made by negative procedure.
Section 88 – Interpretation of Part 4
204.

This section defines certain terms that are used in this part of the Bill.

Section 89 – Minor and consequential amendments and repeals: SCSWIS
205.

This section gives effect to schedule 10.

Section 89A – Scottish Social Services Council: Minor modifications
206.

This section gives effect to schedule 10A.

PART 5 – HEALTH CARE: SCRUTINY AND IMPROVEMENT
Section 90 – Healthcare Improvement Scotland
207. This section amends the National Health Service (Scotland) Act 1978 (c. 29) by inserting
the following sections into the Act.
Healthcare Improvement Scotland
Section 10A – Healthcare Improvement Scotland
208. Subsection (1) creates Healthcare Improvement Scotland, which is referred to in the Bill
and in these notes as HIS. It will be a statutory body corporate which will exercise the functions
given to it by or under the Bill or other relevant legislation. Subsection (1)(b) provides that as
part of its function, HIS will be expected to promote improvements in healthcare provided in
Scotland.
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209. Subsection (2) defines what is mean by healthcare in subsection (1)(b) as services for, or
in connection with, the prevention, diagnosis or treatment of illness provided under the health
service or by people providing independent health care services
210. Subsection (3) and (4) places HIS under an obligation to act subject to and in accordance
with directions given by the Scottish Ministers and enables the Scottish Ministers to vary or
revoke such directions.
211. Subsections (5) gives effect to Schedule 5A of The National Health Service (Scotland)
Act 1978 (c. 29) contained in schedule 11 to the Bill, and which sets out the constitutional
arrangements and general provisions for the establishment and operation of HIS.
Principles
Section 10B – Principles
212. This section sets out the principles in accordance with which HIS will be required to
exercise their functions. These prioritise the safety and welfare of persons, and the promotion of
good practice.
Functions related to the health service
Section 10C – Health service functions
213. Subsection (1)(a) to(c) requires HIS to exercise the functions of supporting, ensuring and
monitoring the quality of health care provided by the NHS in Scotland (including quality
assurance, and accreditation) the promotion of user involvement in the planning and
development of health services by Health Boards, Special Health Boards and the Common
Services Agency; and the discharge of those bodies’ functions in a way that encourages equal
opportunities. Subsection(2) confers certain functions exercisable by the Scottish Ministers under
particular provisions of the 1978 Act on HIS. Subsection (3)(a) provides that HIS must make
available to the public information on the availability and quality of health service services
which under subsection (3)(b) should be made available in any format that may reasonably be
requested. Information provided might include details about the location and types of services
available as well as the results of HIS's inspections of services provided under the health service.
214. Subsection (5) to (7) provide a definition for health service functions which HIS may
exercise.
215. Subsection (3)(c) requires HIS to provide advice to Scottish Ministers when requested,
and subsection (3)(d) allows it to do so at any time even without a request by Scottish Ministers.
Subsection (3)(e) requires HIS to provide advice to service users and persons representing carers
of such users, , local authorities, health boards, special health boards and the Common Services
Agency, health service providers or prospective providers, and any other bodies set out in
regulations, about any aspect of its functions. For example, HIS might offer advice to service
providers on how to meet any standards and outcomes. Subsection (3)(f) provides a power for
HIS to publish information arising out of its inspection and other work such as good practice
guidance. Subsection (3) allows HIS to charge a reasonable fee for any advice, forms or
documents it provides in connection with its obligations under subsection (3)(e).
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Section 10D – Health service functions: further provision
216. This section permits Scottish Ministers to delegate by order to HIS such of their functions
in relation to the NHS as they think is appropriate. This might include, for example, conducting
an investigation into serious failure in NHS care.
217. Under subsection (2), HIS is required to carry out tasks for bodies associated with the
NHS that Scottish Ministers and the other health bodies agree they should undertake and in the
manner that is agreed. When carrying out such tasks or exercising functions on behalf of the
Scottish Ministers, HIS may enforce any rights acquired and will incur any liabilities and be
fully responsible for those tasks and the exercise of those functions.
Section 10E – Independent health care functions
218. Subsection (1) and (2) create functions for HIS in relation to information on the
availability and quality of independent health care services similar to those for NHS services
described above for section 10C.
219. Subsection (3) provides a list of the sections which confer functions on HIS to be known
as independent health care functions. These functions include the registration, regulation and
inspection of independent healthcare services and conditions attached to those functions and the
designation of authorised persons who may inspect independent health care services. Subsection
(4) further explains what is meant by the independent health care functions of HIS for the
purposes of the Bill.
Section 10F – Meaning of “independent health care services”
220. Subsections (1) and (2) lists and provides detailed definitions for the services which are
to be considered independent health care services for the purposes of the Bill namely any
independent hospital or clinic, any private psychiatric clinic or any independent medical agency,
and any independent ambulance service.
Section 10G – Power to modify definitions
221. This section gives Scottish Ministers a power, following consultation, to amend by
affirmative order the definition of an independent health care service. The power may be used to
add to or remove from the range of defined services or to amend the definitions themselves.
Standards and outcomes
Section 10H – Standards and outcomes
222. This section gives Scottish Ministers a power to prepare and publish standards and
outcomes applicable to services provided under the health service and independent health care
services; and to keep any published standards under review. Under subsection (4) any published
standards must be taken into account by HIS when making any decisions related to registration,
inspection and enforcement in respect of services provided under the health service and
independent health care services. This section also ensures that consultation must be undertaken
prior to initial publication and consequent amendment of the standards and outcomes.
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Inspections
Section 10I – Inspections of services provided under the health service
223. As part of the duty of furthering improvement in the quality of healthcare in Scotland,
conferred by section 10A under this section, HIS may inspect any service provided under the
health service. Such inspections are to be subject to a plan prepared iin accordance with section
10KA and which is approved by Scottish Ministers.
Section 10J – Inspections of independent health care services
224. HIS may inspect any independent health service. The purposes of an inspection of
independent health services are to review and evaluate their effectiveness, to investigate
particular aspects of a service and to encourage continuous improvement in the provision of
those services. Subsection (3) provides that any service or combination of services in any part or
all of Scotland may be inspected. This would enable for instance a themed inspection of
independent health care services provided to older people. Such inspections are to be subject to a
plan prepared in accordance with section 10KA and which is approved by Scottish Ministers.
225. Subsection (4) provides that HIS may require a person who provides an independent
health service registered under the Bill to supply it with any information to enable HIS to
discharge its functions. This may include such aspects as pre-inspection questionnaires or other
information. Subsection (6) makes provision for HIS to decide the form which any inspection
will take, subject to any regulations made under section 10N. This will enable HIS to conduct
inspections in a manner appropriate for the type of service being inspected.
Section 10K – Authorised persons
226. This section provides that any inspection must be carried out by a person authorised by
HIS – an “authorised person” - and that such a person may carry out inspections of any or all
independent healthcare services.
227. Subsection (3) provides powers for an authorised person to enter and inspect any
premises being used to provide an independent health care service. Subsection (4) provides that
any confidential information that person acquires during such an inspection may not be used or
disclosed by that person other than for the purposes of the inspection, or if required under law or
a court order or disclosed to the extent that is necessary for the purpose of protecting the welfare
of a child or adult at risk or the prevention or detection of crime or prosecution of offenders.
Confidential information for the purposes of the Bill is information which can identify an
individual and in respect of which a duty of confidentiality is owed to the individual in question.
Section 10KA – Inspections: best regulatory practice
228. Subsections (1), (2) and (3) require HIS to develop a plan for carrying out inspections,
including inspection of services which are subject to self evaluation, in accordance with best
regulatory practice, that is, in a way which is transparent, accountable, proportionate and
consistent. Subsection (4) requires HIS to have regard to any guidance issued by Scottish
Ministers for the plan. Subsections (5) and (6) require HIS to review the plan, obtain Scottish
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Ministers’ approval for any revision of the plan and consult as appropriate when preparing or
revising the plan.
Section 10L – Inspections at request of Scottish Ministers
229. This section provides that HIS must undertake an inspection of any service provided
under the health service and any independent health care service at the request of the Scottish
Ministers. Subsection (3) provides that an inspection or investigation is to be conducted in
accordance with a timetable approved by the Scottish Ministers. Under this provision, for
example, Scottish Ministers might request HIS to undertake an inspection of the services
provided to people with mental illness across both NHS and private providers.
Section 10M – Inspections: reports
230. Subsection (1) requires HIS to prepare a report after carrying out an inspection of NHS or
independent health care services and send a copy of the report to the person (or body) providing
the service(s). Subsection (2) provides that HIS should give that person (or body) an opportunity
to comment on a draft of that report. Subsection (3) provides that HIS must make the report
available to the public and subsection (4) makes provision for regulation to make further
provisions about the preparation, content and effect of reports and, in particular, makes provision
specifying the circumstances in which HIS inspection reports may be subject to restricted access
or withheld.
Section 10N – Regulations relating to inspections
231. Subsections (1) and (2) provide a power for regulations to make further provision on the
detail of inspections at sections 10I, 10J and 10L - and for different types of inspection to be
carried out for such services.
232. Subsection (3) provides a list, which is not exhaustive, of the issues which the regulations
may address in relation to those inspections such as the frequency of such inspections, the
persons who are authorised to conduct such inspection, the interviews and examinations which
may be carried out in relation to such inspections, requiring information produced to be held and
further disclosed in accordance with prescribed conditions and the creation of offences.
233. Subsection (4) provides a definition for “health records” as referred to in subsection
10N(3)(e).
Registration
Section 10O – Registration of independent health care service
234. This section sets out the framework for applications for registration of an independent
health care service and specifies that such applications must be made to HIS and in addition to
information that may be prescribed in regulations, the identity of the manager of the service must
be included as well as any information HIS may reasonably require from the applicant.
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Section 10P – Grant or refusal of registration
235. Registration will only be granted if HIS is satisfied that the applicant has demonstrated
that they have complied with or will comply with the relevant standards and other relevant
requirements. The burden of proof is with the applicant rather than HIS.
236. Subsection (1) and (2) provides that an application can be granted either unconditionally
or subject to any conditions HIS sees fit to impose. Specific conditions may be required to take
account of the circumstances in an individual service, for example, a condition that a particular
door is kept locked to prevent children from wandering directly onto a busy road, or that a
particular ratio or skill mix of staff is needed.
237. Subsection (3) provides that if HIS is satisfied that the applicant is complying with, or
will comply with, all relevant requirements set out in regulations under section 10Z2, and the
requirements of any other legislation that it considers relevant, it should give the applicant notice
of its decision to grant registration either unconditionally under section 10W or subject to
conditions under section 10U(1)(a). Otherwise, it will give notice of its refusal of registration
under section 10U(1)(b).
238. If HIS grants the application, it must issue a certificate of registration (subsection (4)),
which the independent health service provider must display in a prominent position (subsection
(5)), in the premises where the independent health care service is operated from and, if there is a
separate management office, in that office too.
Improvement notices
Section 10Q – Improvement notices: independent health care services
239. This section gives HIS the power to serve an improvement notice on an independent
health care service. Such a notice will specify the improvements required to bring an
independent health care service up to the standards required and the timescale for meeting these
standards. It also provides for the HIS to warn that if the necessary improvements are not made
within the time allowed HIS intends to begin procedures under Section 10R.
Proposals and applications in relation to registered independent health care services
Section 10R – Cancellation of registration
240. This section gives HIS the power to cancel the registration of an independent health care
service that, having been issued with an improvement notice, is still not meeting the relevant
requirements. This could be concern about a condition of registration that has been breached or
where a relevant offence has been committed. Further grounds for cancelling registration may be
prescribed by regulations.
241.

Subsection (2)(a) provides that relevant offences for the purpose of this section are:
• an offence under this group of sections;
• any other offence which in HIS's view makes it appropriate to cancel a registration.
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242. Registration can be formally cancelled even if a provider closes an independent health
care service before the cancellation process is complete. This will ensure that the provider's
record accurately reflects the situation and HIS will be aware of previous history in dealing with
any future applications.
243. Cancellation of registration would not normally be the first step in a formal enforcement
action. It is only likely to be used where the service has not met conditions of registration over
time and has ignored the serving of an improvement notice. If an independent health care service
provider is convicted of a relevant offence, such as obstructing an inspection and fails to remedy
matters at fault, HIS will be able to cancel registration.
Section 10RA – Emergency cancellation of registration
244. Subsections (1) to (3) enable HIS to apply to the sheriff for an order cancelling the
registration of any independent healthcare service. The sheriff may make such an order where he
considers that, unless the order is made there will be serious risk to the life, health or well-being
of users of the service (or other persons). Subsections (4) and (5) require HIS to inform the
appropriate authorities and the provider of the application where an order (or an interim order) is
made. Subsection (6) allows the Sheriff to determine the application even where the service
provider is not present.
245. Subsection (7) provides that the order can come into effect on the day it is made or on
some later date decided by the sheriff. An order to cancel a service’s registration would have the
effect of closing the service. This provision therefore allows a delay before closure takes effect
in order that the service may be closed down in a proper manner and for instance services users
relocated.
246. Subsections (8) and (9) allow an appeal to be made to the sheriff within 14 days of an
order being made and for the sheriff principal on hearing such an appeal to confirm, revoke or
modify the order. The order remains in force when an appeal is made. No further appeal is
allowed.
Section 10S – Condition notices
247. This section enables HIS to notify the registered independent health service, by a
“condition notice” that a condition in force may be varied, removed or a new condition added.
Section 10SA – Emergency Condition Notices
248. This section gives HIS the power to give immediate effect to any condition notice which
it serves on a registered service. This will only be applied when, in HIS’ view, there is serious
risk to life, health or wellbeing if the condition is not imposed. The service provider may make
representations to HIS to vary or remove the emergency condition notice. HIS must consider any
such representation and inform the provider of the action it proposed to take. Where HIS does
not intend to vary or remove the condition the provider may appeal to the sheriff under section
10SC.
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Section 10SB – Application of Part to condition notices following emergency condition
notices
249. Section 10SB disapplies the sections that outline that 14 days must elapse before a
condition notice can be applied and thus provides that immediate effect of the emergency
condition notices is allowed within the legislation.
Section 10SC – Emergency Condition Notices: Appeals
250. This section gives a right of appeal to the sheriff to any person given an emergency
condition notice within 14 days of the imposition of the condition, if they have made no appeal
to HIS or have made an appeal and been informed by HIS that the condition notice stands. The
sheriff may decide to direct that the condition continues, ceases, is varied or may impose
addition conditions in relation to the registration.
Section 10T – Applications in respect of conditions
251. Subsection (1) enables a provider of an independent health care service to apply for a
change to their conditions of registration, to apply for the addition of a condition, for example, to
limit the types of services which may be provided, or to apply voluntarily for the cancellation of
registration, for example, if they plan to close or sell the business. Subsection (2) prevents a
person voluntarily cancelling their registration if HIS has given notice of intention to, or decided
to, cancel registration. Subsection (3) provides that an application shall be accompanied by the
fee and that regulations shall say how the application is to be made and what particulars are to be
stated in it. Subsection (4) provides that if HIS grants an application for a change of conditions it
must give notice in writing and issue a new certificate of registration.
Section 10U – Further provision as respects notice of proposals
252. Subsection (1) provides for HIS to give notice of decisions it intends to take, in respect of
applications for registration made under Section 10O, if it intends to grant an application subject
to conditions, or to refuse it. For example, in the case of a person applying for registration for the
first time, the notice of proposal will state the conditions subject to which HIS proposes to grant
the application.
253. Subsection (2) requires HIS to give notice if it intends to cancel a registration. Subsection
(3) requires HIS to give notice if it decides to refuse an application for a variation of conditions
made under Section 10T. Such notice must set out the reasons (subsection (4)).
Section 10V – Right to make representations to HIS as respects proposals
254. This section states that a notice given under Section 10U must indicate that the recipient
of the notice can, if they so wish, make written representations to HIS within a time limit of 14
days (subsection (1)). This ensures that that person has the opportunity to make their point of
view known. Subsection (2) provides that HIS may not implement the terms of the notice until
the 14 day period has ended unless they receive representations during the 14 day period or the
person notifies HIS that they will not be making representations.
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Notice of decision on application for registration
Section 10W – Notice of HIS’s decisions
255. Subsections (1) and (2) provide that HIS should give notice when granting an application
for registration unconditionally or subject to a condition that has been agreed in writing between
HIS and the applicant.
256. Subsections (3) to (6) deal with situations where the representations stage has been
completed, requiring HIS to serve a notice in writing of their decision on the applicant. The
notice must explain the right of appeal conferred by section 10Y and in the case of a decision to
grant an application subject to conditions or to vary conditions, set out those conditions. A
decision to cancel registration, to grant an application subject to conditions which are not agreed,
or to change conditions will take effect only after the outcome of any appeal has been
determined, or after 14 days if no appeal is brought. In the case of a decision to grant an
application subject to conditions which are not agreed, if the applicant decides not to pursue an
appeal the decision will take effect immediately.
Conditions as to numbers
Section 10X – Conditions as to numbers
257. This section provides that HIS can limit the number of people using certain services or to
whom certain services are provided either on initial registration, or through a subsequent
condition notice. For example, it may be appropriate for a new provider to be restricted on
numbers until they get fully established, or where an independent healthcare provider is causing
concern the power could be used as an alternative to enforcement action (i.e. withdrawing
registration).
Appeal against decision to implement proposal
Section 10Y – Appeal against decision to implement proposal
258. This section provides for an appeal against a decision on registration made by HIS under
Section 10W. The appeal must be made to a sheriff within 14 days of the notice of decision.
Subsection (2) provides for the sheriff's powers on considering an appeal.
Fees
Section 10Z – Registration Fees
259. This section sets powers in relation to the fees which are payable to HIS. Subsection (1)
gives Scottish Ministers power to prescribe maximum levels of fees which may be imposed
(following consultation with those who will or may be affected by the fees or their potential
effect) and to determine whether or not a fee is payable by regulations. Subsection (2) sets out
the activities for which the HIS is able to impose fees.
260. Subsection (3) requires HIS to have regard to its own expenses in setting particular fees
within the maxima set by Scottish Ministers. This subsection also allows HIS to waive fees.
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Regulations
Section 10Z1 – Regulations: registers and registration
261. Subsection (1)(a) provides for Scottish Ministers to make regulations about how HIS
should maintain registers. Subsection (1)(b) allows regulations to be made about the information
that should be provided in an application under Section 10O and what certificates of registration
should include, for example the conditions of registration of an independent health care service.
Subsection (1)(b)(iii) provides for regulations specifying types of applicants who cannot make
certain kinds of applications.
262. Subsection (1)(c) and (d) allow regulations to be made that define the circumstances and
conditions, including the payment of a fee, under which HIS should provide access to its
registers. Subsection (2) allows for regulations to be made setting out when fees should not be
payable and provides that HIS can give access free of charge. These regulations would be, for
example, to prevent unrestricted access to the names and addresses of services, such as children's
services, where there might be a consequent risk to children. The regulations could contain a
requirement for someone to show they had a legitimate interest before they could be granted
access to certain registers.
263. Subsection (1)(e) gives Scottish Ministers the power to make regulations conferring
additional functions on HIS in relation to registration under Section 10O.
Section 10Z2 – Regulations: independent health care services
264. This section gives Scottish Ministers the power to make regulations in respect of
independent health care services. Such regulations would cover the normal day to day
administrative matters required for well run independent health care services such as provision in
relation to management, staffing, premises and the general way independent health care services
are conducted.
265. Subsection (2) provides that regulations made under this section may make it an offence
to fail to comply with specific provisions within the regulations, or with a condition of
registration. Subsection (3) provides that a person guilty of such an offence would be liable to a
fine not exceeding level 5 on the standard scale (£5,000 at present).
266. Subsection (4) requires the Scottish Ministers to consult such persons as they consider
appropriate before making regulations under the powers in this section.
Complaints about independent health care services
Section 10Z3 – Complaints about independent health care services
267. Subsection (1) requires HIS to establish suitable procedures for dealing with any
complaints made to it about independent health care services by users, their relatives or
advocates or staff. Under subsection (3), before establishing such procedures, HIS will be
required to consult SPSO and such other persons or groups of persons it considers appropriate.
Any procedures developed must be kept under review by HIS and after consultation HIS may
vary the procedure when appropriate to do so. While local resolution of complaints by the
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provider will be the norm, subsection (2) makes clear there is no requirement for a user of a
service to go through the provider’s own system before approaching HIS. HIS must also ensure
that the established procedure is given the appropriate publicity.
Offences
Section 10Z4 – Offences in relation to registration
268. This section sets out offences in relation to registration under Section 10O (registration of
independent health care services). Subsection (1) makes it an offence for a person to describe
any service as an independent health care service for the purposes of this Bill when it is not
registered as such. If convicted of an offence under this subsection, the person would be liable to
a fine not exceeding level 5 on the standard scale or up to three months imprisonment, or both.
269. Subsection (2) makes it an offence not to display a certificate of registration in a
prominent place. The penalty on summary conviction is a fine not exceeding level 2 (£500) on
the standard scale.
Section 10Z5 – False Statements in applications
270. This section creates an offence of knowingly giving information which is false or
misleading in a material respect when making an application for registration, or for variation or
removal of a condition. The penalty is a fine not exceeding level 4 on the standard scale.
Section 10Z6 – Offences by bodies corporate etc.
271. This section provides that if an offence under this group of sections is committed with the
consent or connivance of individuals operating a body corporate, a partnership, or an
unincorporated association, or if that person has been neglectful, then the person as well as the
organisation is guilty of the offence. Individual officers of a body corporate, partners of a
partnership, or persons managing or controlling an unincorporated association who are complicit
in an offence under this group of sections will not be able to escape prosecution simply because
the organisation is liable: both they and it may be liable to prosecution.
Inquiries
Section 10Z7 – Inquiries
272. Subsection (1) allows HIS to set up an inquiry on the exercise of its functions, or over the
provision of an independent health care service or a service provided under the health service,
giving HIS the authority to investigate issues of serious concern that may arise in respect of their
functions or any particular independent health care service or a service provided under the health
service.
273. Subsection (2) enables an inquiry to be held in private. This might be necessary to
protect, for example, a victim of child abuse.
274. Subsections (3) and (4) provide for section 210(2) to (6) of the Local Government
(Scotland) Act 1973 to apply in relation to an inquiry. This will enable the person holding the
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inquiry to issue a summons requiring an individual to give evidence or produce any documents
in their custody or under their control at a stated time and place. If that person fails to attend (for
reasons other than not having the necessary expenses of their visit paid or tendered), they are
liable to a fine or imprisonment.
275. Subsections (5) and (6) allow HIS to determine who should pay their expenses in relation
to an inquiry. Subsection (7) allows HIS to award expenses to parties involved in an inquiry and
to direct who should pay those expenses.
276. Scottish Ministers also have a power to ask HIS to set up an inquiry under section 76 of
the National Health Service (Scotland) Act 1978 (c. 29).
Section 10Z7A – Arrangements entered into by independent healthcare services: services to
be registered
277. This section provides that, although a service commissioned by a local authority or health
board need not exist as a registered care service at the time the contract is entered into, the
service must be a registered one by the time it is actually provided.
Section 10Z7B – Local authorities and health bodies: awareness of HIS reports, etc.
278. This section ensures that local authorities and health boards must, when providing an
independent healthcare service, or when considering the commissioning of, or contracting for,
the provision of such a service, take account of relevant information, where available, about the
quality of the services, or the organisation or co-ordination of such services as assessed by HIS.
(This might include, for example, the grading of a service inspection reports, and any other
relevant information, such as condition notices produced by the regulator). In doing this the
authorities must follow any guidance issued by Scottish Ministers.
Giving of notice
Section 10Z9 – Giving of notice
246. This section deals with the serving of notice on an independent health care service provider
or a person seeking to provide and independent health care service, and sets out when notice is
deemed to have been delivered.
Scottish Health Council
Section 10Z10 – Establishment of Scottish Health Council
279. This section allows HIS to establish a committee of its board known as the Scottish
Health Council and to delegate to the Council the functions, set out at 10C(1)(b) and (c), of
supporting, ensuring and monitoring the duties under section 2B of the 1978 Act for Health
Boards, Special Health Boards and the Commons Services Agency to encourage public
involvement in the health services for which they are responsible; and of supporting, ensuring
and monitoring the promotion under section 2D of that Act, equal opportunities in the delivery of
all their functions.
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Section 10Z11 – Transfer of staff
280. This section clarifies that section 12CA concerning transfer of staff amongst health
service bodies is applicable to HIS and provides that the existing staff of NHS Quality
Improvement Scotland will transfer to HIS on the date on which it is established as a new body.
Section 10Z12 – “Provide” in relation to independent health care services
281. This section provides a definition of the term “provide” in this Part of the Act which is to
carry on or manage an independent healthcare service.
Section 10Z13 – Duty of HIS to consult Mental Welfare Commission
282. This section provides that HIS must consult the Mental Welfare Commission for Scotland
(MWCS) where HIS is exercising its functions in relation to the provision of guidance, advice or
information and considers it appropriate to do so, having regards the MWCS’ similar powers to
promote best practice.
Section 90A – Transfer of staff, etc. to Healthcare Improvement Scotland
283. Section 90A allows an order to be drafted to specify which (if any) staff currently
employed by the Care Commission may be transferred to HIS and what property and liabilities
of the Care Commission may be transferred into HIS. The provisions of section 86(1)(a), (3) (4)
and (5) apply to staff transferred into HIS and references to SCSWIS in those paragraphs are to
be read as references to HIS, and section 86(1) is to be read as applying to property, etc, to be
transferred to HIS rather than to SCSWIS.
Section 91 – Healthcare Improvement Scotland: constitution, etc.
284. Subsection (1) gives effect to schedule 11 which inserts schedule 5A into the National
Health Service (Scotland) Act 1978. Subsection (2) gives effect to schedule 12 which contains
modifications of enactments consequential on section 90.
PART 5A – MENTAL WELFARE COMMISSION FOR SCOTLAND
Section 91A – Mental Welfare Commission for Scotland
285. Section 91A amends the Mental Health (Care and Treatment) (Scotland) Act 2003 (“the
2003 Act”), in respect of those provisions relating to the Mental Welfare Commission for
Scotland.
286. Subsection (2) amends section 4 of the 2003 Act (the Mental Welfare Commission for
Scotland) to require the Commission to act in a manner which seeks to protect he welfare of
persons who have a mental disorder when it is discharging functions under the 2003 Act, the
Adults with Incapacity (Scotland) Act 2000 (“the 2000 Act”) or any other enactment.
287. Subsection (3) inserts a new section 4A after section 4 of the 2003 Act, making provision
in relation to Commission Visitors, who are persons appointed under paragraph 7A(1) or (2) of
the 2003 Act (subsection (6) of section 4A) to exercise the functions conferred on them by the
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2003 Act or any other enactment on behalf of the Commission (subsection (1) of section 4A).
Commission Visitors may, in addition to the functions conferred on them in Part 2 of the 2003
Act, exercise the Commission’s duty to raise concerns with certain bodies under section 8A of
the 2003 Act and its duty under section 9(1)(d) of the 2000 Act to investigate complaints about
the exercise of welfare powers by guardians, attorneys and others, if the local authority has not
exercised its duty to investigate satisfactorily (subsection (2) of section 4A). Commission
Visitors must comply with any directions of a general or specific nature in relation to the
exercise by them of Commission functions, which the Commission has power to give, as well as
act in accordance with any guidance issued by the Commission in relation to those functions
(subsections (3) and (4) of section 4A). Commission Visitors are required under section 4A(5)
to produce evidence of their authority if required when exercising any function conferred on
them.
288. Subsection (4) amends section 5 of the 2003 Act (duty to monitor operation of Act and
promote best practice). Paragraph (a) of section 5 is amended such that the duty on the
Commission will now be to monitor the practical application of the observance of Part 1 of the
2003 Act (which includes the principles of the Act). Paragraph (b) of section 5 is amended such
that the duty on the Commission is to promote best practice in relation to the practical
application of the observance of Part 1 of the 2003 Act.
289. Subsection (5) inserts a new section 8A (duty to raise service concerns with certain
bodies) after section 8 of the 2003 Act. The Commission is placed under a duty, as it considers
appropriate, to raise any concerns about the provision (including the organisation or coordination) of any social service or health care service as respects any person with a mental
disorder. Any such concerns are to be raised with MWCS, HIS or other relevant persons, or
groups of persons.
290. Subsection (6) inserts a new section 9A (duty to give advice) after section 9 of the 2003
Act. Subsection (1) of section 9A provides that the Commission must provide advice, so far as is
reasonable, when asked to do so, to any person about any matters relevant to its functions.
Subsection (2) allows the Commission to charge a reasonable fee for any advice it provides in
connection with its obligations under subsection (1).
291. Subsection (7) inserts a new subsection (3) to section 10 of the 2003 Act (publishing
information, guidance etc), to enable the Commission to publish any advice which it has
provided under section 9A(1), provided that the person to whom the advice is provided agrees to
such publication.
292. Subsection (8) amends section 11 of the 2003 Act (investigations), by substituting
references to “the Commission” for references to Commission Visitors, and thereby conferring
the Commission’s investigation functions under section 11 directly on Commission Visitors.
Subsection (9) amends section 12 of the 2003 Act (investigations: further provision), as a
technical amendment in light of the changes made to section 11, to make clear the circumstances
(those mentioned in section 11(2)) in which the Commission may, if it considers it appropriate to
do so, cause an inquiry to be held for the purpose of carrying out an investigation into any case.
293. Subsection (10) amends subsections (1) and (3) of section 13 of the 2003 Act (visits in
relation to patients), by substituting various references to “the Commission” and “persons
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authorised by it” for references to Commission Visitors, and thereby conferring the
Commission’s visiting functions under section 13 directly on Commission Visitors. Section
13(5) is substituted with two new subsections, (5A) and (5B); subsection (5A) provides that
Commission Visitors may visit the premises mentioned in subsection (2) for the purposes of
providing an opportunity for any persons who may be present in the premises to meet a
Commission Visitor and discuss with that Visitor any concerns that they have, and for the Visitor
to assess whether the relevant statutory requirements of such patients are being met; subsection
(5B) enables a Commission Visitor, whilst carrying out such a visit, to conduct an assessment of
the suitability of the premises in relation to patients as individuals or as a group; consequential
amendments are made to subsection (3) to reflect the new subsections (5A) and (5B). Section
13(7), which requires authorised persons to produce an authenticated document in seeking to
conduct an interview, is repealed, as new section 4A(5) now makes general provision in that
regard. Finally, subsection (8) of section 13 is updated to reflect that the Regulation of Care
(Scotland) Act 2001 is being replaced by the Public Services Reform (Scotland) Bill.
294. Subsection (11) amends subsections (1), (1)(a)(ii), (2)(a) and (2)(b) of section 14 of the
2003 Act (interviews), by substituting various references to “authorised persons”, ie persons
authorised by the Commission to conduct interviews, for references to Commission Visitors, and
thereby now conferring the Commission’s interview functions under section 14 on Commission
Visitors. Section 14(3), which requires authorised persons to produce an authenticated document
in seeking to conduct an interview, is repealed, as new section 4A(5) now makes general
provision in that regard.
295. Subsection (12) amends section 15(1) of the 2003 Act (medical examination), by
substituting the references to a “person authorised by the Commission” for a reference to
“Commission Visitor”, and thereby now conferring the Commission’s medical examination
function under section 15 on Commission Visitors. The new subsection (1A) then however
makes clear that only a Commission Visitor who has also been appointed as a Medical Visitor
under paragraph 7C of Schedule 1 to the 2003 Act may exercise that medical examination
function. Section 15(2), which currently makes provision as to who is an “authorised person” is
repealed as a consequence of these changes. Section 15(3), which requires authorised persons to
produce an authenticated document in seeking to carry out a medical examination, is repealed, as
new section 4A(5) now makes general provision in that regard.
296. Subsection (13) amends section 16(1) of the 2003 Act (inspection etc. of records), by
now including a “Commission Visitor”, in addition to those authorised by the Commission, who
can require any person holding medical or other records of a patient to produce them for
inspection by the authorised person or the Commission Visitor, as the case may be. Subsection
(2) of section 16, which sets out who is an “authorised person” for the purposes of the section,
and subsection (3) are also amended, to remove the references to a member of the Commission
or “the Commission”, such that staff members only (and not Board members) will now be able to
carry out this function in future.
297. Subsection (14) amends section 17(1) of the 2003 Act (duties of Scottish Ministers, local
authorities and others as respects Commission), such that the relevant persons mentioned in its
subsection (2) must afford Commission Visitors, as well as the Commission and those authorised
by it, all facilities necessary to enable them to discharge their functions under the 2003 Act.
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298. Subsection (15) gives effect to Schedule 12A which makes provision about the
governance of the Commission, and about Commission Visitors.
PART 6 - SCRUTINY
User focus
Section 92 - Scrutiny: user focus
299. Subsection (1) imposes a duty on listed scrutiny authorities to secure continuous
improvement in user focus in the exercise of their scrutiny functions and to demonstrate that
improvement. Scrutiny functions of a person, body or office-holder are defined in subsection (7).
300. Subsection (2) provides that “user focus” is the involvement of users of scrutinised
services in the design and delivery of scrutiny functions in relation to those services and the
governance of the listed scrutiny authorities. Subsection (3) defines “scrutinised services” to
mean services that are scrutinised and also persons, bodies or office-holders (providing services)
that are scrutinised.
301. Subsection (4) provides that the phrase “users of a service” includes people who have not
yet used the service but may use it in the future, people who act on behalf of others for whom the
service is provided, and persons with a direct interest in, or directly affected by, the service. It
also includes a person, such as a local authority, with a direct interest in, or directly affected by
the scrutiny of a service (i.e. it includes the person providing the service, such as, the local
authority) and it includes a person with a direct interest in, or directly affected by the scrutiny of
a person, body or office-holder providing services.
302. Subsection (5) allows the Scottish Ministers to add, by order, a person, body or officeholder which has scrutiny functions to the list of authorities that are subject to the duty in
schedule 13. Subsection (6) requires the Scottish Ministers to consult those in question, before
making such an order.
Section 93 - User focus: guidance etc.
303. Subsection (1) requires listed scrutiny authorities to have regard to any guidance in
relation to the duty provided by the Scottish Ministers, and to what are otherwise regarded as
proper arrangements for securing and demonstrating continuous improvement in user focus.
304. Subsection (3) provides that arrangements may be regarded as proper arrangements by
reference to generally recognised published codes or otherwise. Reference could therefore be
made to professional codes of practice. Subsection (2)(a) provides that the guidance issued by
Scottish Ministers may include guidance on how to make, and what is to be included in, such
arrangements.
305. Subsection (5) provides that if there is a conflict between guidance provided by Scottish
Ministers and these proper arrangements, then it is the guidance that must be followed.
Subsections (6) and (7) enable the Scottish Ministers to require a listed scrutiny authority to
explain why it has not complied with guidance provided by Scottish Ministers, and to publish
that explanation.
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Section 94 - Scrutiny: duty of co-operation
306. Subsection (1) imposes a duty on scheduled scrutiny authorities to co-operate and coordinate activity with each other and, where appropriate, the Scottish Ministers, with a view to
improving the exercise of their scrutiny functions in relation to local authorities (including public
services provided by them or on their behalf), social services and health services. This must be
with regard to efficiency, effectiveness and economy. Scrutiny functions of a person, body or
office-holder are defined in subsection (10). This duty requires, for example, SCSWIS and Her
Majesty’s Inspectors of Education to co-operate and carry out integrated inspections in relation
to the inspection of school care accommodation services (as defined in schedule 8).
307. Subsection (3) allows the Scottish Ministers to add, by order, a person, body or officeholder to the list of authorities that are subject to the duty in schedule 14. An authority can only
be added to the list if it has scrutiny functions in relation to local authorities or public services
provided by them or on their behalf, social services or health services. Subsection (4) requires
the Scottish Ministers to consult those in question, before making such an order.
308. Subsection (5) disapplies the duty to the extent that compliance with it would prevent or
delay action that the scheduled scrutiny authority considers necessary as a matter of urgency.
Subsection (6) requires scheduled scrutiny authorities to comply with any directions given by the
Scottish Ministers and have regard to any guidance issued by Scottish Ministers. Subsection (7)
provides that such directions and guidance may be of a general or a specific nature, and may
apply to all or some scheduled scrutiny authorities and to all or some of their functions.
Joint inspections
Section 95 - Joint inspections
309. Subsection (1) requires any two or more of the persons or bodies specified in subsection
(6), on being requested to do so by the Scottish Ministers, to conduct jointly an inspection of the
provision of children’s services, such other services within the inspection remit of the bodies
involved as Scottish Ministers specify, or a combination of such services. The intention is that
the Scottish Ministers would be able to require a joint inspection of, for example, child
protection services, adult mental health services or services for people (that is adults and
children) with learning disabilities.
310. Subsection (11) defines “children’s services” to mean services provided predominantly
to, or for the benefit of, children to which the provisions of section 15(1) of the Local
Government in Scotland Act 2003 apply. Section 15(1) of that Act makes provision regarding
community planning by local authorities. The services to which the community planning process
may apply are all public services provided in the area of the local authority. These public
services may be provided by public bodies or community bodies as defined in section 15(4) of
that Act.
311. Subsections (2) to (4) enable the Scottish Ministers to specify the purposes for any joint
inspection and to specify that any or all of the services to be jointly inspected are inspected by
reference to the area in which they are provided (which can be the whole of Scotland or any part
of Scotland) or to the person or group of persons to whom they are provided.
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312. Subsection (5) requires a joint inspection to be carried out to a timetable approved by,
and in accordance with any directions issued by, Scottish Ministers. Such directions might
include which person or body is to co-ordinate the arrangements for the joint inspection and the
arrangements for the publication of the report.
313. Subsection (6) lists the persons and bodies which may be required to conduct a joint
inspection in terms of a request from the Scottish Ministers under subsection (1). Subsection (9)
enables the Scottish Ministers, by order, to add other persons or bodies to or remove bodies from
the list.
314. Subsection (7) allows any person or body listed in subsection (6) who considers a joint
inspection would be appropriate to bring this to the attention of Scottish Ministers.
315. Subsection (8) enables the joint inspection team to submit their report and
recommendations to Scottish Ministers following an inspection. It also requires persons or
bodies participating in a joint inspection to have regard to any code of practice prepared by
Scottish Ministers giving practical and general advice and promoting desirable practices. Matters
such as access to and the use and destruction of confidential information are examples of the
kind of matter which might be dealt with in such a code.
316. Subsection 10A defines confidential information for the purposes of this section and
section 97(2A).
Section 96 - Participation in joint inspections
317. Subsection (1) allows Scottish Ministers to direct persons or bodies not listed in section
95(6) but which have inspection functions to participate in a joint inspection. The direction to
participate may specify that participation is only to a limited extent or for a limited purpose. This
section would enable Scottish Ministers to include lay people or specific organisations with
particular knowledge or expertise, for example, in any aspect of services for children; provided
of course any person so included was given inspection functions as an authorised person of an
inspection body.
318. Subsection (2) gives Scottish Ministers the power, when directing the participation in a
joint inspection of a person or body in terms of subsection (1), to limit the exercise by that
person or body of the powers conferred under regulations under section 97 in relation to the
conduct of joint inspections. In some cases, it would not be appropriate for such a person or body
to have access to, for example, sensitive and personal information.
Section 97 - Regulations relating to joint inspections
319. Subsection (1) provides for regulations to relating to how inspections may be conducted,
and subsection (2) provides a non-exhaustive list of what the regulations may provide for
including provision as to entering premises, seizure of items, persons authorised to carry out
inspections, the sharing of information, the handling of confidential information, interviews and
examinations, reports and the creation of offences.
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Public Finance and Accountability
Section 98 - Amendment of Public Finance and Accountability (Scotland) Act 2000
320. Subsection (2) transfers responsibility for appointing the three other members of Audit
Scotland under section 10(2)(c) of the Public Finance and Accountability (Scotland) Act 2000
(the “2000 Act”) from the Auditor General for Scotland and the Chairman of the Accounts
Commission (acting jointly) to the Scottish Commission for Public Audit (the “SCPA”).
321. Subsections (3) and (9)(a) update the 2000 Act to reflect the new name for the Public
Audit Committee.
322. Subsection (4) provides that a person appointed Auditor General for Scotland holds office
for a period of 8 years, vacates office on the expiry of that period and is not eligible for
reappointment.
323. Subsection (5) disapplies the duty on Scottish Ministers to publish accounts and reports
under section 22(5)(b) of the 2000 Act where these are published by the body or office-holder in
question.
324. Subsection (6) gives the Auditor General for Scotland a power to publish the results of
any examination carried out under section 23 (economy, efficiency and effectiveness
examinations) of the 2000 Act.
325. Subsection (7) provides that, for the purposes of the law of defamation, reports that are
sent by the Auditor General to the Scottish Ministers under section 22(4) of the 2000 Act and the
results of any examination that are carried out and reported by the Auditor General to the
Parliament under section 23 of the 2000 Act are absolutely privileged. Absolute privilege is a
complete defence against proceedings for defamation.
326. Subsections (8)(a) and (b) provide that members of the staff of Audit Scotland and
members of the Accounts Commission are not eligible for appointment as a member of Audit
Scotland under section 10(2)(c) of the 2000 Act, that such appointments must not exceed three
years, and that appointees may only be reappointed for one further such period.
327. Subsection (8)(c) transfers responsibility for the terms and conditions of the three other
members of Audit Scotland appointed under section 10(2)(c) of the 2000 Act from the Auditor
General for Scotland and the Chairman of the Accounts Commission to the SCPA, and provides
that the SCPA will receive any notices of resignation from these members, rather than the
Auditor General and the Chairman. Subsection 8(d) provides that the SCPA, rather than the
Auditor General and the Chairman, may remove these members if they consider that the member
is for any reason unable or unfit to exercise the functions of a member.
328. Subsection (8)(e) provides that the SCPA must appoint one of the three other members of
Audit Scotland appointed under section 10(2)(c) of the 2000 Act to preside at the meetings of
Audit Scotland, except that Audit Scotland must do this if that member is not present.

49


2079

This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 (SP
Bill 26A)
329. Subsection (9)(b) provides that for the purposes of the law of defamation, statements
made in the proceedings of the SCPA, the publication under the authority of the SCPA of any
statement and any report to Parliament under section 12(4) of the 2000 Act are absolutely
privileged.
Complaints handling procedures
Section 98A - Complaint handling procedures
330. This section amends the Scottish Public Services Ombudsman Act 2002 by inserting the
following sections 16A to 16G into that Act.
Section 16A – Statement of principles
331. This section requires the Ombudsman to publish a statement of principles concerning
complaints handling procedures of the “listed authorities” in schedule 2 to the Scottish Public
Services Ombudsman Act 2002. The Ombudsman must consult on the first such statement and
any material changes and must obtain Parliamentary approval for before publishing these.
332. Subsection (12) defines “complaints handling procedures” to mean procedures of listed
authorities which examine complaints or review decisions in respect of action taken by a listed
authority where the matter in question is one in respect of which a complaint to the Ombudsman
can be made and investigated under that Act.
333. Subsection (2) requires every listed authority to have a complaints handling procedure (or
procedures) in respect of action taken by that listed authority, and these procedures must comply
with the published statement of principles. Subsection (3) also requires a listed authority which
has statutory responsibility for a complaints handling procedure in relation to, or operated by,
another listed authority, to ensure that these procedures comply with the statement of principles.
Section 16B - Model complaints handling procedures
334. This section enables the Ombudsman to publish model complaints handling procedures
(“model CHPs”) for listed authorities. Model CHPs must also comply with the statement of
principles published by the Ombudsman. Subsection (6) ensures that listed authorities specified
under section 16C(1) must comply with any published changes to the relevant model CHP, but it
is left to the Ombudsman to decide whether to direct the listed authority to resubmit a description
if its complaints handling procedure under section 16E(1). If the Ombudsman withdraws a model
CHP, any related specifications under section 16C(1) cease to have effect.
Section 16C - Model complaint handling procedures: power to specify
335. This section enables the Ombudsman to specify any listed authority to which a model
CHP is relevant. A specified listed authority must have a complaints handling procedure that
complies with the relevant model CHP. On being specified, a listed authority must submit a
description of its complaints handling procedure which takes account of the model CHP within 6
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months. The listed authority may, with the Ombudsman’s consent, disapply aspects of the model
CHP if this is necessary for its effective operation. Specifications can be revoked at any time.
Section 16D - Declarations of non-compliance
336. This section enables the Ombudsman to declare that a complaints handling procedure of a
specified listed authority does not comply with the relevant model CHP, and if not specified, that
the procedure does not comply with the statement of principles. The Ombudsman must give
reasons in writing and may also specify changes that would allow the declaration to be
withdrawn. The listed authority must send a description of its complaints handling procedure to
the Ombudsman within 2 months of the declaration, having taken account of the reasons for noncompliance and any changes specified by the Ombudsman.
Section 16E - Submission of description of complaints handling procedure
337. This section gives the Ombudsman a power to require a listed authority to submit a
description of its complaints handling procedure within 3 months or such other period as the
Ombudsman thinks fit. A shorter period has effect even if the period given in section 16C(3) or
16D(4) has not yet expired. A listed authority is also required to provide additional information
on request. This enables the Ombudsman to get an adequate description of a listed authority’s
complaints handling procedure.
Section 16F - Complaint handling procedures: application of other enactments
338. This section provides that the duties in sections 16A(2) and (3) and 16C(2) do not apply
to the extent that the relevant listed authority lacks the necessary powers to ensure compliance
with the duties, for example, where another body is responsible for determining or approving the
procedures to be followed. In addition, the duties in sections 16A(2) and (3) and 16C(2) do not
apply to the extent that they are inconsistent with any other enactment. The latter applies where
another piece of legislation expressly provides (i.e. on the face of that legislation) that a relevant
procedure, or part of it, must be adopted and that procedure, or part, is inconsistent with the duty.
Section 16G – Complaints handling procedure: promotion of best practice etc.
339. This section imposes duties on the Ombudsman in relation to complaints handling by
listed authorities to (1) monitor practice, (2) promote best practice and (3) encourage cooperation and the sharing of best practice. Listed authorities must co-operate with the
Ombudsman in the exercise of these duties except to the extent that they lack the necessary
powers to ensure compliance with the duty, or the duty is inconsistent with any other enactment.
PART 6A - CHARITIES
Section 98B – Information to appear on charity websites
340. This section amends the 2005 Act to include websites and webpages within the scope of
the regulation-making powers in sections 15 and 52 of the Charities and Trustee Investment
(Scotland) Act 2005.
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341. New sections 15(3) and 52(5) of the 2005 Act provide that a charity, including a Scottish
Charitable Incorporated Organisation (SCIO), which has a website, either operated directly or on
its behalf, may be required to include information relating to its charitable status onsuch
webpages as are specified in regulations.
342. Section 15 of the 2005 Act introduced a requirement for a charity to include a statement
that it is a charity, and such other information specified in regulations, on such documents as
may be specified in regulations. The information which must be included and the documents on
which it must be included are specified in the Charities References in Documents (Scotland)
Regulations 2007, as amended.
343. Section 52 of the 2005 Act introduces a requirement for a SCIO to state that it is a SCIO
on documents issued or signed by, or on behalf of, the SCIO. Regulations will set out the
documents to which the requirement will apply.
Section 98C - Variation, revocation and review of directions
344. This section allows a charity to request a review of a decision by Office of the Scottish
Charity Regulator (OSCR) to issue it with a direction under section 30(1)(a) of the 2005 Act
requiring it to take steps to meet the charity test. The section also allows OSCR to vary or
revoke a direction – either on its own volition or at the request of the charity – after it has been
issued. This may be used to take account of new information or a change in circumstances.
345. New section 71(ia) of the 2005 Act introduces a right of review of OSCR’s decision to
issue a charity a direction under section 30(1)(a) of the 2005 Act where it appears to it not to
meet the charity test. This allows the charity to request a review of the decision – something
which the legislation does not currently allow. As consequentially amended, section 73(2)
prevents the direction issued under section 30 from having any effect until such time as any
review and/or appeal – if requested – has been concluded.
Section 98D - Powers of Court of Session: deemed removal of persons
346. This section introduces a new section 34(5)(ea) to the 2005 Act to provide that the Court
of Session may make an order which has the effect of deeming a person to be removed from the
management or control of a charity or body, even if that person is no longer involved with the
management or control of the charity or body, the charity or body has ceased to exist, the body is
no longer a charity or the body is not longer controlled by a charity.
347. The effect of this order is that the person in respect of whom it was made is disqualified,
under section 69 of the 2005 Act, from acting as a charity trustee in the future.
Section 98E - Delegation of functions
348. This section delegates the power provided by section 98H to the Scottish Ministers, in
respect of Registered Social Landlords.
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Section 98F - Reorganisation of charities
349. This section amends the 2005 Act to allow OSCR to approve a charity reorganisation
scheme where the charity is proposing to insert a new administrative provision to its constitution,
and the new amendment will enable the charity to be administered more effectively.
350. The new sections 39(1A) and 40(2A) of the 2005 Act prevent OSCR and the Court of
Session approving a scheme where the inserted clause allows the charity to change its purposes
beyond the spirit of its constitution.
Section 98G - Reorganisation of restricted funds
351. This section introduces a new Chapter 5A to the 2005 Act, which makes provision for
OSCR to approve the reorganisation of restricted funds held by a charity. The new section
43A(1) sets out the criteria that must be met for OSCR to be able to approve a restricted fund
reorganisation, while subsection (2) sets out what the conditions referred to in paragraph (a)(i)
are, at least one which must be satisfied in order for OSCR to be able to approve a reorganisation
scheme.
352. Subsection (3) gives the Scottish Ministers the power to make regulations setting out
further details in relation to the application process. Subsection (4) sets out examples of what
those regulations may provide, including publication requirements and the timescale within
which OSCR must make a decision. Subsection (4)(d) makes clear that the regulations may
make further provision relating to the action which a charity applying for a reorganisation may
take to satisfy OSCR that it has been unable to ascertain the wishes of the donor.
353. Section 43B allows OSCR, either of its own accord or on the application of a charity, to
apply to the Court of Session for approval of a restricted fund reorganisation scheme.
Subsection (1) sets out the conditions that OSCR must be satisfied of in order for it to make such
an application. Subsection (5) provides the Scottish Ministers with a power to make regulations
setting out the action OSCR may take to satisfy itself in relation to seeking the views of the
donor. Subsection (6) adds a clarification that this does not affect the Court’s ability to consider,
and approve, a cy pres scheme in relation to a charity.
354. Section 43C provides that an approved restricted fund reorganisation scheme allows the
funds to be used in a manner permitted by that scheme, despite any contrary provision.
355. Section 43D provides definitions of terms used in the hapter, and adds the refusal of an
application under the chapter to the decisions which can be reviewed and appealed.
Section 98H - Appointment of charity trustees
356. New section 70A makes provision for OSCR to appoint charity trustees. Section 70A(1)
sets out the conditions which must apply for OSCR to be able to act, i.e. that a charity has an
insufficient number of charity trustees to be able to appoint a charity trustee under its
constitution and that charity's constitution does not provide a mechanism to appoint a charity
trustee in those circumstances. Section 70A(2) sets out who may request that OSCR act, while
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subsection (3) makes clear that OSCR may only make as many appointments as is necessary to
enable the charity to appoint further charity trustees itself. Subsection (4) makes clear that the
appointment of a charity trustee in this manner is for a time limited period of no more than 12
months and that the appointed charity trustee has the same functions as a charity trustee
appointed under the charity’s constitution. This includes the charity trustee duties set out in
section 66 of the 2005 Act.
357. Subsection (5) allows the appointed charity trustee’s term of appointment to be extended
by one period of up to 3 months where OSCR, the charity trustees and the acting charity trustee
agree. This is to allow further time for any necessary amendments to be made to the constitution
to prevent the situation occurring in the future, in the event that the changes have not been
completed within the initial 12 month period.
358. Subsection (6) allows the acting charity trustee to be appointed as a charity trustee under
the charity’s constitution at any time during the period in which they are an acting charity
trustee. Subsection (7) prevents an acting charity trustee voting on their own appointment as a
charity trustee in order to avoid any conflict of interest, while subsection (8) makes clear that a
person’s appointment as an acting charity trustee ends if they are appointed as a charity trustee
under the charity’s constitution.
Section 99 – Charity trustees’ indemnity insurance
359. This section inserts section 68A into the Charities and Trustee Investment (Scotland) Act
2005.
360. Section 68A(1) allows charity trustees to purchase, from charity funds, indemnity
insurance against personal liability in their role as charity trustee or as directors or officers of any
body corporate carrying on any activities on behalf of the charity.
361. Sections 68A(2) and (3) set out certain types of liability that must be excluded from the
provision of any indemnity, for example liability incurred by a trustee to pay a fine imposed in
criminal proceedings.
362. Section 68A(4) clarifies that this provision does not allow the purchase of insurance if it
is expressly prohibited by the charity’s constitution and clarifies that indemnity insurance can be
provided despite any provision prohibiting the charity trustees receiving any personal benefit
from charity funds.
PART 7 – MISCELLANEOUS AND GENERAL PROVISIONS
Miscellaneous
Section 100 - Local Government (Scotland) Act 1973: minor amendment
363. This section amends section 102(2A) of the Local Government (Scotland) Act 1973 to
repeal an obsolete reference.
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Section 100A - Consultation by water and sewerage services providers
364. This section amends the Water Industry (Scotland) Act 2002 to make provision for the
consultation of those persons who are licensed to provide water and/or sewerage services under
section 6 of the Water Services etc. (Scotland) Act 2005 (“licensed providers”) on certain
matters affecting the water industry. Licensed services may include meter reading, billing and
charge collection. Subsections (1) to (6) amend the Water Industry (Scotland) Act 2002 to add
licensed providers as a statutory consultee on certain matters relating to the water sector.
Subsection (7) requires the Scottish Water to send licensed providers a copy of its annual report
to Ministers
Section 100B - Complaints about water services and sewerage services providers
365. This section inserts a new section 11A into the Water Services etc. (Scotland) Act 2005
to make provision for the Scottish Public Services Ombudsman, on the request of the licensed
provider, to exercise powers under the Scottish Public Services Ombudsman Act 2002 in respect
of complaints made against that licensed provider. The section provides that once this
arrangement has begun, it may only be brought to an end by the licensed provider with the
agreement of the Water Industry Commission for Scotland.
General
Section 101 – Ancillary provision
366. This section allows the Scottish Ministers, by order, to make consequential,
supplemental, incidental, transitional, transitory or saving provision for the purposes of, in
consequence of, or for the purposes of giving full effect to, any provision of the Bill.
Section 102 - Orders and regulations: Parts 6 and 7
367. This section regulates the powers conferred on Scottish Ministers by Parts 6 and 7 to
make orders and regulations. It requires these powers to be exercised by statutory instrument and
provides that the powers may be used to make different provisions for different purposes. It also
establishes the type of Parliamentary procedure which applies to these instruments.
Section 103 – Short title and commencement
368. This section provides that sections 101, 102 and 103 come into force on Royal Assent,
with the remaining sections to be commenced by order made by statutory instrument.
369. Subsection (2A) imposes a “sunset clause” on the provisions in Part 2 by providing that
sections 10 to 25 cease to have effect 5 years after they come into effect. New section 103(2B)
provides that the Scottish Ministers may by order extend, or (on one or more occasions) further
extend, the period for which sections 10 to 25 and schedules 3 and 4 have effect.
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Schedule 1 - Deer Commission for Scotland: consequential amendments
370. Schedule 1 is introduced by section 1 and sets out consequential amendments and repeals
to other legislation required as a result of the provisions of that section.
371. Paragraphs 2 to 4 deal with various amendments to the Natural Heritage (Scotland) Act
1991 (“the 1991 Act”) required to give SNH aims and purposes, functions and duties in relation
to deer. The amendments also extend the general function of commissioning research to “any
research, inquiry or investigation”.
372. Paragraphs 5 to 27 amend various provisions of the Deer (Scotland) Act 1996 (“the 1996
Act”) including amendments so as to substitute all references to “the Deer Commission for
Scotland” and “the Commission” with “Scottish Natural Heritage” except where this is not
appropriate. There are also two consequential repeals made to the 1996 Act in paragraphs 25 and
26.
Paragraphs 28 to 31 cover further consequential amendments required to remove entries for the
Deer Commission for Scotland in the Ethical Standards in Public Life etc.(Scotland) Act 2000,
the Scottish Public Services Ombudsman Act 2002, the Freedom of Information (Scotland) act
2002 and the Public Appointments and Public bodies etc. (Scotland) Act 2003 as a result of
section 1.
Schedule 1A – Transfer of Waterwatch Scotland functions: modification of enactments
373. This schedule is introduced by section 2A(6) and modifies enactments in consequence of
the transfer of functions from the Water Customer Consultation Panels and their Convener
(known together by the operating name of Waterwatch Scotland) to the Scottish Public Services
Ombudsman (SPSO) and the National Consumer Council (NCC) and makes repeals in
consequence of the dissolution of Waterwatch Scotland.
374. In Part 1 of the schedule, paragraphs 1 to 13 amend the Water Industry (Scotland) Act
2002 (the 2002 Act). Paragraph 2 introduces a new section 2A into the 2002 Act which places
certain bodies including Scottish Ministers and Scottish Water under a duty to have regard to
representations made by NCC and to publish responses to any proposals made by it.
375. Paragraph 3 gives the Water Industry Commission for Scotland (WICS) a power of
direction over Scottish Water to ensure that the NCC can obtain information needed from
Scottish Water for the exercise of its functions.
376. Paragraph 4 requires the WICS to include information on representations from NCC in its
annual report to Ministers and to explain any decision not to act upon these representations.
377. Paragraph 5 gives Ministers a power of direction over Scottish Water to pay NCC sums
in respect of its expenses in representing Scottish Water’s customers. The power is exercisable
after consultation with NCC.
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378. Paragraphs 8 to 12 add NCC in place of Waterwatch Scotland as the statutory consultee
in relation to various consultation processes under the 2002 Act. Paragraph 13 requires Scottish
Water to send a copy of its annual report to NCC.
379. Paragraph 14 amends the Water Services etc. (Scotland) Act 2005 to add NCC in place of
the Convener to the list of bodies that the WICS must consult when making a disconnections
code.
380. Paragraphs 15 to 20 amend the Consumers, Estate Agents and Redress Act 2007 (2007
Act). Paragraph 17 inserts a new section 7A into the 2007 Act to require NCC to provide
Scottish Ministers with an annual report on all activities in relation to Scottish Water and for
Scottish Ministers to lay this report before the Scottish Parliament.
381. Paragraph 18 inserts a new section 20A into the 2007 Act to require those bodies
representing water customers’ interests (NCC, the SPSO and the WICS) to enter into a cooperation arrangement.
382. Paragraph 19 adds the WICS as a “designated regulator” for the purposes of section 24
(Provision of information to the Council) of the 2007 Act. This has the effect both of allowing
NCC to obtain information relevant to its functions from the WICS and for the WICs to obtain
information from NCC under section 27 of the 2007 Act. Paragraph 20 adds Scottish Water and
the WICS as a ‘regulated provider’ and “relevant regulator” respectively, for the purposes of
section 25 (Enforcement by regulator of section 24 notice) of the 2007 Act. This means that if
Scottish Water fails to comply with an information notice issued to it by NCC under section 24
of the 2007 Act, NCC can refer the matter to the WICS for investigation and possible
enforcement.
383. Part 2 of Schedule 1A repeals sections of the Water Industry (Scotland) Act 2002, the
Scottish Public Services Ombudsman Act 2002, the Freedom of Information (Scotland) Act 2002
and the Water Services etc. (Scotland) Act 2005 to remove obsolete references to the Convener
and Water Customer Consultation Panels.
Schedule 1B – Dissolution of Waterwatch Scotland: arrangements for staff, property etc.
384. This schedule is introduced by section 2A(7) and transfers the staff and property,
liabilities and ongoing matters of Waterwatch Scotland to the Scottish Public Services
Ombudsman (SPSO) and the National Consumer Council (NCC).
385. Paragraphs 1 to 6 make provision for the transfer of staff from Waterwatch Scotland
Limited (the company created to provide staffing for the Convener of the Panels and whose
employees perform work in relation to complaints-handling and representation) to the relevant
body. Those staff whose primary function is complaints-handling transfer to the SPSO and those
whose primary function is customer representation transfer to NCC. Where staff undertake both
customer representation and complaints-handling functions the Convener is given the power to
determine to which organisation staff should transfer. The transfer preserves the employees’
original terms and conditions.
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386. Paragraph 7 makes provision for the transfer of property and liabilities to either SPSO or
NCC based on primary function.
387. Paragraph 8 makes provision where there are ongoing complaints which transfer to the
SPSO but which may not be dealt with using the SPSO’s powers under the Scottish Public
Services Ombudsman Act 2002. The provision permits the SPSO to take forward the complaints
using the Convener’s existing powers under section 6A of the Water Industry (Scotland) Act
2002, despite its repeal.
Schedule 2 - Regulation of officers of court: modifications of enactments
388. Schedule 2 is introduced by section 9 and sets out amendments and repeals relating to the
existing provisions which regulate officers of court.
Part 1 - Amendments
389. Part 1 amends the rules in relation to officers of court in Part V of the Debtors (Scotland)
Act 1987 (“the 1987 Act”) and confers functions upon the Lord President, the Court of Session
and Sheriffs Principal in order to implement provisions of Part 3 of the Bankruptcy and
Diligence etc. (Scotland) Act 2007 (“the 2007 Act”).
390. Paragraph 2 amends section 75 of the 1987 Act (regulation of organisation, training,
conduct and procedure). New powers are given to the Court of Session, allowing it to regulate by
Act of Sederunt court rules the conduct of officers of court when exercising their extra-official
functions and to prescribe the procedure in relation to appeals under section 82 of the 1987 Act.
Additional powers are also given to Sheriffs Principal allowing them to revoke permissions for
remuneration under section 75(2).
391. Paragraph 3 amends section 76 of the 1987 Act (Advisory Council on Messengers at
Arms and Sheriff Officers) so as to allow the Lord President to make additional lay appointments
to the Advisory Council as considered appropriate.
392. Paragraph 4 amends section 79 of the 1987 Act (investigation of alleged misconduct).
The amendments to section 79(1) extend the application of section 79 and expand the definition
of “misconduct” as it applies under sections 79 and 80 to match its scope under the 2007 Act.
393. Paragraph 5 amends section 80 of the 1987 Act (courts’ powers in relation to offences or
misconduct). The Court of Session’s powers and the powers of Sheriffs Principal under section
80(1) and (2) are extended to include powers to restrict the functions and activities of
messengers-at-arms and sheriff officers respectively. New powers are introduced under section
80(3A) and (3B) giving the Court of Session and Sheriffs Principal the power to suspend
messengers-at-arms and sheriff officers placed under investigation or charged with an offence.
Section 80(4A) is introduced to give the Court of Session powers to restrict the functions and
activities of, or suspending, messengers-at-arms at the end of disciplinary proceedings under
section 79(3). Section 80(6A) is introduced to give Sheriffs Principal powers to make orders
restricting the functions and activities of, or suspending, sheriff officers.
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394. Paragraph 6 amends section 81 (provisions supplementary to section 80) to ensure that
any orders in relation to offences or misconduct made under section 80(1)(a), (2)(a), (3A), (3B),
(4), (4A), (6), (6A) or (8)(b) are intimated to the professional association designated under
section 63(1) of the 2007 Act. Subsection (3) of section 81 is amended to give Sheriffs Principal
power, on receipt of intimation of an order under section 80(3A), (3B), (4A) or (6A), to make an
order suspending a sheriff officer.
395. Paragraph 7 amends section 82 (appeals from certain decisions under sections 79(5) and
80) so as to extend the remit for appeals to the Inner House of the Court of Session to include
appeals from the decision of a Lord Ordinary or Sheriff Principal in relation to section 77(1)
(appointment of messengers-at-arms) and section 80(3A), (3B), (4A), (6A) or (8)(b) (various
orders in relation to officers’ misconduct).
396. Paragraph 8 introduces a new section 86A (Electronic communications) so as to include
within the scope of Part V admissions (e.g. in section 79(2)) given in electronic format.
397. Paragraph 9 introduces the amendments to the Bankruptcy and Diligence etc. (Scotland)
Act 2007.
398. Paragraph 11 amends section 51 of the 2007 Act (information and annual report) so as to
require the Advisory Council on Messengers at Arms and Sheriff Officers (“the Advisory
Council”), as opposed to the Scottish Civil Enforcement Commission (“the Commission”), to
prepare an annual report on its activities. The report may contain statistical analysis in relation to
officers of court. The professional association designated under section 63 has a duty to provide
information for the report if asked to do so by the Advisory Council. The report must be
published and a copy given to the Scottish Ministers.
399. Paragraph 13 amends section 61 of the 2007 Act (regulation of judicial officers). Powers
allowing the Scottish Ministers to make regulations in relation to fees and charges levied by an
officer of court under section 61(2)(d) and the obligation to consult the Commission before
making such regulations under section 61(3) are removed. There are, however, existing powers
in relation to fees levied by officers of court under the Sheriff Courts (Scotland) Act 1907, the
Execution of Diligence (Scotland) Act 1926 and the 1987 Act as with the current Act of
Sederunt (Fees of Sheriff Officers). The obligation to consult the Commission otherwise under
section 61(2) becomes an obligation to consult the Lord President of the Court of Session (“the
Lord President”) and each Sheriff Principal.
400. Paragraph 14 amends section 62 of the 2007 Act (duty to notify Commission of
bankruptcy etc.) so as to make the obligation to notify the Commission under section 62(1) an
obligation to notify the Lord President or the Sheriff Principal from whom an officer holds a
Commission.
401. Paragraph 15 amends section 63 of the 2007 Act (judicial officers’ professional
association). Section 63 gives the Scottish Ministers powers to designate and make provision for
a professional association for officers of court. Section 63(1A) extends these powers by allowing
the Scottish Ministers to include provision requiring officers of court to provide information to
the professional association (for statistical purposes related to the Advisory Council power in
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section 51). The obligation to consult the Commission prior to making such regulations becomes
an obligation to consult the Lord President and each Sheriff Principal.
402. Paragraph 16 introduces section 63A (code of practice), replacing the Commission’s duty
under section 55. The professional association must, subject to prior approval of the Lord
President, prepare and publish a code of practice in relation to the functions of officers of court
and may prepare and publish a code of practice in relation to the undertaking of activities by
officers of court. Either code may be revised. Where revisals are substantial, the code must be
published; otherwise, it may be published. Copies must be sent to the Scottish Ministers, the
Lord President, each Sheriff Principal and each officer of court.
403. Paragraph 17 amends section 64 of the 2007 Act (duty of professional association to
forward complaints to Commission). The professional association’s duty to forward complaints
to the Commission will become a duty to forward complaints to the Lord President and the
appropriate Sheriff Principal.
404. Paragraph 18 amends section 65 of the 2007 Act (information from professional
association connected with discipline). The Lord President or any Sheriff Principal, as opposed
to the Commission, may require the professional association to provide information under
section 65.
405. Paragraph 19 introduces section 65A (annual fee) to replace provision in the 2007 Act.
The professional association may, subject to the approval of the Lord President, make rules
requiring officers of court who hold a commission to pay an annual fee. Rules made under this
provision may make provision in relation to when and in what manner the fee must be paid, and
other matters the professional association considers appropriate.
406. Paragraph 20 amends section 66 of the 2007 Act (inspection of judicial officer). The
Commission’s powers to appoint a person to inspect and report back on the works or particular
aspects of the work of an officer of court will be transferred to the Lord President or any Sheriff
Principal. The obligation to pay a person appointed will be borne by the Scottish Ministers, as
opposed to the Commission.
407. Schedule 2 also replaces various references to “judicial officers” in the 2007 Act with
references to messengers-at-arms and sheriff officers.
Part 2 - Repeals
408. Part 2 repeals the provisions superseded by the changes made by Part 1 of schedule 2,
including sections 50 and 60 of the 2007 Act which would establish the Commission and abolish
messengers-at-arms and sheriff officers.
Schedule 3 - Improvement of public functions: listed bodies
409. Schedule 3 is introduced by section 11 and lists the persons, bodies and office-holders to
which the order-making powers in section 10 (public functions: efficiency, effectiveness and
economy) apply.
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Schedule 3A – Part 2 order-making powers (request and consent): listed bodies
410. This schedule is introduced by section 14A and lists the bodies for which the Scottish
Ministers cannot propose any provision by order under section 10 or 13(1) unless requested to do
so in writing by the Scottish Parliamentary Corporate Body, and for which the Scottish Ministers
cannot lay any subsequent draft order containing such provision unless the Scottish
Parliamentary Corporate Body consents.
Schedule 4 - Order-making powers: modifications of enactments
411. Schedule 4 is introduced by section 24 and contains minor amendments and amendments
consequential on Part 2.
Schedule 5 - Creative Scotland: Establishment etc.
412. Schedule 5 is introduced by section 26(2) and makes further provision about the status,
constitution, proceedings etc. of Creative Scotland.
Paragraph 1 – Status
413.

Creative Scotland is a body corporate but is not a Crown body.

Paragraph 2 – Membership of Creative Scotland
414. The membership of Creative Scotland is to consist of a chairing member and not less than
8 nor more than 14 other members. All members of Creative Scotland are to be appointed by the
Scottish Ministers.
415. Sub-paragraph (2) gives the Scottish Ministers power to substitute, by order made by
statutory instrument, different numbers of minimum or maximum members in sub-paragraph
(1)(b). A statutory instrument under sub-paragraph (2) is subject to negative resolution
procedure.
Paragraph 3 – Terms of appointment etc.
416. Each member of Creative Scotland is to be appointed for such period as the Scottish
Ministers think fit. A member of Creative Scotland holds and vacates office in accordance with
the terms and conditions of appointment but may resign office as a member by giving written
notice (see sub-paragraph (2)).
417. Sub-paragraph (3) provides that once a person ceases to be a member of Creative
Scotland they are eligible to be reappointed as a member for another term.
Paragraph 4 – Removal of members
418. The Scottish Ministers have the power to remove a member of Creative Scotland from
office if they are satisfied that the member is insolvent (see sub-paragraphs (a) and (b)), has been
absent from meetings without permission, or is otherwise unfit or unable to discharge the
functions of a member of Creative Scotland.
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Paragraph 5 – Disqualification from membership
419. Paragraph 5 provides that members of the Scottish Parliament, members of the House of
Commons and members of the European Parliament are disqualified from appointment and from
holding office as members of Creative Scotland.
Paragraph 6 – Remuneration and allowances for members
420. Creative Scotland is to pay to each of its member’s remuneration, allowances and
expenses determined by the Scottish Ministers.
Paragraph 7 – Chief executive and other employees
421. Creative Scotland is to employ a chief executive and sub-paragraph (2) provides that the
chief executive of Creative Scotland may not be a member of Creative Scotland. The first chief
executive of Creative Scotland is to be the individual employed as the chief executive designate
of Creative Scotland 2009 Limited immediately before the coming into force of paragraph 7. If
for whatever reason there is no such person, the first chief executive of Creative Scotland is to be
appointed by the Scottish ministers (see sub-paragraphs (2A) and (2B)). Each subsequent chief
executive of Creative Scotland is to be appointed, with the approval of the Scottish Ministers, by
Creative Scotland. Creative Scotland will determine, with the approval of the Scottish Ministers,
the chief executive’s terms and conditions (see sub-paragraph 3).
422. Creative Scotland may appoint employees other than the chief executive and can
determine their terms and conditions of employment. The Scottish Ministers may give directions
to Creative Scotland in relation to the appointment of employees and their terms and conditions
of employment (see sub-paragraph (5)).
423. Sub-paragraph (6) gives Creative Scotland power to arrange, with the approval of the
Scottish Ministers, for pensions, allowances or gratuities in relation to employees of Creative
Scotland. The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of employment
(see sub-paragraph (7)).
Paragraph 8 – Committees
424. Creative Scotland may establish committees for any purpose relating to its functions.
Creative Scotland may appoint persons who are not members of Creative Scotland to be
members of a committee, but such persons are not entitled to vote at meetings of the committee.
425. A committee of Creative Scotland is to comply with any directions given to it by Creative
Scotland (see sub-paragraph (4)).
Paragraph 9 – Procedure and meetings
426. Creative Scotland determines its own procedure and the procedure of its committees.
The validity of any proceedings of Creative Scotland or any of its committees is not affected by
any irregularity in the membership of Creative Scotland.
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427. Sub-paragraph (3) provides that members of the Scottish Executive and persons
authorised by the Scottish Ministers may attend and take part in meetings of Creative Scotland or
any of its committees, but are not entitled to vote at such meetings.
Paragraph 10 – General powers
428.

Paragraph 10 provides for the general legal powers of Creative Scotland.

429. Sub-paragraph (1) gives Creative Scotland wide power to do anything related to the
exercise of its functions. Without prejudice to the generality of this power, sub-paragraph (2)
sets out particular powers of Creative Scotland.
Paragraph 11 – Delegation of functions
430. Creative Scotland has power to authorise the chief executive, any other employee or any
of its committees to exercise its functions. Sub-paragraph (2) restricts Creative Scotland’s power
to delegate its functions by providing that Creative Scotland may not authorise any other person
to exercise functions relating to financial accounting.
431. Any delegation under sub-paragraph (1) does not affect the responsibility of Creative
Scotland for the exercise of its functions (see sub-paragraph (3)).
Paragraph 12 – Location of office
432. Paragraph 12 requires Creative Scotland to obtain the approval of the Scottish Ministers
before determining the location of its office premises.
Paragraph 13 – Accounts
433. Sub-paragraph (1) requires Creative Scotland to manage its financial accounting and
requires Creative Scotland to do so in accordance with any directions the Scottish Ministers may
give.
434. Sub-paragraph (2) requires Creative Scotland to send its annual statement of accounts to
the Auditor General for Scotland for auditing.
Paragraph 14 – Reports
435. Creative Scotland is required to prepare an annual report. Sub-paragraph (2) requires
Creative Scotland to publish its annual report, lay a copy before the Scottish Parliament and send
a copy to the Scottish Ministers.
436. Creative Scotland may publish other reports and information on matters relevant to its
functions.
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Schedule 6 - Creative Scotland: modifications of enactments
437. Schedule 6 is introduced by section 33 and modifies specified Acts of the Scottish
Parliament to insert new references to Creative Scotland and delete redundant references to the
Scottish Arts Council and Scottish Screen (which is being wound up by non-legislative means).
Schedule 7 - Social Care and Social Work Improvement Scotland: establishment etc.
438. Schedule 7 is introduced by section 34(4) and makes further provision about the status,
constitution, proceedings etc. of SCSWIS.
Paragraph 1 – Status
439.

SCSWIS is a corporate body but not a Crown body.

Paragraph 2 – Membership of SCSWIS
440. The membership of SCSWIS is to consist of a chairing member, the chair of Health
Improvement Scotland, the convener of the Scottish Social Services Council and not less than 9
nor more than 12 other members. All members of SCSWIS are to be appointed by Scottish
Ministers.
441. Sub-paragraph (2) gives the Scottish Ministers power to substitute, by order made by
statutory instrument, different numbers of minimum and maximum members in sub-paragraph
(1)(d).
442. Paragraph 3 at sub-paragraph (1) provides that it is desirable to include as members of
SCSWIS persons with experience of the provision of any social service, persons who use or have
used any social service, persons who care for or have cared for such persons or persons with
other relevant skills, knowledge or experience. Sub-paragraph (2) provides that the Scottish
Ministers must appoint at least:
(a) 2 people who are past or present users of care services,
(b) 2 people who are past or present carers for past or present users, or
(c) one person from (a) and (b).
Paragraph 4 – Terms of appointment etc.
443. Each member of SCSWIS is to be appointed for such a period as the Scottish Minsters
think fit. A member of SCSWIS holds and vacates office in accordance with the terms and
conditions of appointment but may resign office as a member by giving written notice to Scottish
Ministers.
444. Sub-paragraph (3) provides that once a person ceases to be a member of SCSWIS they
are eligible to be reappointed as a member for another term.
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Paragraph 5 – Removal of members
445. The Scottish Ministers have the power to remove a member of SCSWIS from office if
they are satisfied that the member is insolvent (see sub-paragraphs (a) and (b)), has been absent
from three consecutive meetings without permission, or is otherwise unfit or unable to discharge
the functions of a member of SCSWIS.
Paragraph 6 – Disqualification from membership
446. This paragraph provides that members of the Scottish Parliament, members of the House
of Commons and members of the European Parliament are disqualified from appointment and
from holding office as members of SCSWIS.
Paragraph 7 – Remuneration and allowances for members
447. SCSWIS is to pay its members remuneration, allowances and expenses as determined by
the Scottish Ministers.
Paragraph 8 – Chief Executive and other employees
448. SCSWIS is to employ a chief executive and sub-paragraph (2) provides that the chief
executive may not be a member of SCSWIS. The chief executive is to be appointed and their
terms and conditions determined, with the approval of the Scottish Ministers, by SCSWIS.
449. SCSWIS may appoint employees other than the chief executive and can determine their
terms and conditions. The Scottish Ministers may give directions to SCSWIS in relation to the
appointment of employees and their terms and conditions of employment (see sub-paragraph
(5)).
450. Sub-paragraph (6) gives SCSWIS power to arrange, with approval from the Scottish
Ministers, for pensions, allowances or gratuities in relation to employees of SCSWIS. The
reference in sub-paragraph (6) to pensions, allowance and gratuities includes a reference to
pensions, allowance and gratuities by way of compensation for loss of employment (see subparagraph (7)).
Paragraph 9 – Committees
451. SCSWIS may establish committees for any purpose relating to its functions. SCSWIS
may appoint persons other than board members to be members of a committee, however such
persons are not entitled to vote at meetings of the committee.
452. A committee of SCSWIS is to comply with any directions given to it by SCSWIS (see
sub-paragraph (4)).
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Paragraph 10 – Procedure and meetings
453. SCSWIS determines its own procedure and the procedure of its committees, including
quorum. The validity of any proceedings of SCSWIS or any of its committees is not affected by
any irregularity in the membership of SCSWIS or vacancy in the membership.
454. Sub-paragraph (3) provides that members of the Scottish Executive, persons authorised
by the Scottish Ministers, members of Healthcare Improvement Scotland and persons authorised
by it, and members of the Scottish Social Services Council and persons authorised by it may
attend and take part in meetings of SCSWIS or any of its committees, but are not entitled to vote
at such meetings.
Paragraph 11 – General powers
455.

Paragraph 10 provides for the general legal powers of SCSWIS.

456. Sub-paragraph (1) gives SCSWIS wide power to do anything related to the exercise of its
functions. Without prejudice to the generality of this power, sub-paragraph (2) sets out particular
powers of SCSWIS.
Paragraph 12 – Delegation of functions
457. SCSWIS has power to delegate functions to the chief executive, any other employee or
any of its committees, with the exception of approval of annual reports and accounts and
approval of any budget or financial plan (see sub paragraph (2)) Any delegation under subparagraph (1) does not affect the responsibility of SCSWIS for the exercise of its functions (see
sub-paragraph (3)).
Paragraph 13 – Location of office
458. This paragraph requires SCSWIS to obtain the approval of the Scottish Ministers before
determining the location of its office premises.
Paragraph 14 – Accounts
459. Sub-paragraph (1) requires SCSWIS to keep accounts, to prepare a statement of accounts
each financial year and to send a copy of it to Scottish Ministers, and to do so in accordance with
any directions the Scottish Ministers may give.
460. Sub-paragraph (2) requires SCSWIS to send its annual statement of accounts to the
Auditor General for Scotland for auditing.
Paragraph 15 – Reports
461. SCSWIS is required to prepare an annual report. Sub-paragraph (2) requires SCSWIS to
publish its annual report, lay a copy before the Scottish Parliament and send a copy to the
Scottish Ministers.
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462.

SCSWIS may publish other reports and information on matters relevant to its functions.

Schedule 8 - Care Services: definitions
463. Schedule 8 is introduced by section 37(2) and provides definitions for the purposes of
section 37(1) (care services) including definitions of support services, care home services,
adoption services, child minding, housing support services and other associated services.
Schedule 9 - Social Work Services Functions: specified enactments
464. Schedule 9 is introduced by section 38 and specifies the relevant enactments for the
purposes of the definition of “social work services functions” in that section.
Schedule 10 - Social Care and Social Work Improvement Scotland: modifications of
enactments
465. Schedule 10 is introduced by section 89 and makes minor modifications of enactments
and modifications consequential on the provisions of Part 4.
Schedule 11 - Healthcare Improvement Scotland: establishment etc.
466. Schedule 11 is introduced by section 91(1) and inserts schedule 5A into the National
Health Service (Scotland) Act 1978. Inserted Schedule 5A (Healthcare Improvement Scotland)
makes the further provision for the establishment etc. of HIS as follows.
Paragraph 1 – Status
467.

HIS is a corporate body but not a Crown body.

Paragraph 2 – Membership of HIS
468. The membership of HIS is to consist of: a chairing member, the chair of Social Care and
Social Work Improvement Scotland and not less than 10 or more than 13 other members. All
members of HIS are to be appointed by Scottish Ministers.
469. Sub-paragraph (2) gives the Scottish Ministers power to substitute, by order made by
statutory instrument, different numbers of minimum and maximum members in subparagraph (1)(c).
470. Sub-paragraph (3) provides that it is desirable to include as members persons with
experience of the provision of any social service, persons who use or have used any social
service or persons with other relevant skills, knowledge or experience.
Paragraph 3 – Terms of appointment etc.
471. Each member of HIS is to be appointed for such a period as the Scottish Minsters think
fit. A member of HIS holds and vacates office in accordance with the terms and conditions of
appointment but may resign office as a member by giving written notice to Scottish Ministers,
67
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however once a person ceases to be a member of HIS they are eligible to be reappointed as a
member for another term.
Paragraph 4 – Removal of members
472. The Scottish Ministers have the power to remove a member of HIS from office if they are
satisfied that the member is insolvent (see sub-paragraphs (a) and (b)), has been absent from
three consecutive meetings without permission, or is otherwise unfit or unable to discharge the
functions of a member of HIS.
Paragraph 5 – Disqualification from membership
473. This Paragraph provides that members of the Scottish Parliament, members of the House
of Commons and members of the European Parliament are disqualified from appointment and
from holding office as members of HIS.
Paragraph 6 – Remuneration and allowances for members
474. HIS is to pay its members remuneration, allowances and expenses as determined by the
Scottish Ministers.
Paragraph 7 – Chief Executive and other employees
475. HIS is to employ a chief executive and sub-paragraph (2) provides that the chief
executive must be a member of HIS. The chief executive is to be appointed and their terms and
conditions determined, with the approval of the Scottish Ministers, by HIS.
476. HIS may appoint employees other than the chief executive and can determine their terms
and conditions. The Scottish Ministers may give directions to HIS in relation to the appointment
of employees and their terms and conditions of employment (see sub-paragraph (5)).
477. Sub-paragraph (6) gives HIS power to arrange, with approval from the Scottish Ministers,
pensions, allowances or gratuities in relation to employees of HIS. The reference in subparagraph (6) to pensions, allowance and gratuities includes a reference to pensions, allowance
and gratuities by way of compensation for loss of employment (see sub-paragraph (7)).
Paragraph 8 – Committees
478. HIS may establish committees for any purpose relating to its functions. Other than the
provision at Section 10Z10 to establish the Scottish Health Council as a committee, HIS may
determine the composition of its own committees and appoint persons who are not members of
HIS to those committees (sub-paragraphs (2) and (3)). A committee of HIS is to comply with any
directions given to it by HIS (see sub-paragraph (4)).
Paragraph 9 – Procedure and meetings
479. HIS may determine its own procedure and the procedure of its committees, including any
necessary quorum. The validity of any proceedings of HIS or any of its committees is not
affected by any irregularity in the membership of HIS.
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480. Sub-paragraph (3) provides that members of the Scottish Government, persons authorised
by the Scottish Ministers, and members of Social Care and Social Work Improvement Scotland
and persons authorised by it may attend and take part in meetings of HIS or any of its
committees, but are not entitled to vote at such meetings. This will enable for instance a member
of SCSWIS to attend a meeting when their chair person is unable to do so.
Paragraph 10 – General powers
481.

Paragraph 10 provides for the general legal powers of HIS.

482. Sub-paragraph (1) gives HIS wide power to do anything related to the exercise of its
functions. Without prejudice to the generality of this power, sub-paragraph (2) sets out particular
powers of HIS.
Paragraph 11 – Delegation of functions
483. HIS has powers to delegate functions to its chief executive, its staff or any of its
committees, with the exception of approval of annual reports and accounts and approval of any
budget or financial plan (see sub Paragraph (2)) Any delegation under sub-paragraph (1) does
not affect the responsibility of HIS for the exercise of its functions (see sub-paragraph (3)).
Paragraph 12 – Location of office
484. Paragraph 12 requires HIS to obtain the approval of the Scottish Ministers before
determining the location of its office premises.
Paragraph 13 – Accounts
485. Sub-paragraph (1) requires HIS to keep accounts, to prepare a statement of accounts each
financial year and to send a copy of it to Scottish Ministers, and to do so in accordance with any
directions the Scottish Ministers may give.
486. Sub-paragraph (2) requires HIS to send its annual statement of accounts to the Auditor
General for Scotland for auditing.
Paragraph 14 – Reports
487. HIS is required to prepare an annual report. Sub-paragraph (2) requires HIS to publish its
annual report, lay a copy before the Scottish Parliament and send a copy to the Scottish
Ministers.
488.

HIS may publish other reports and information on matters relevant to its functions.

Schedule 12 - Healthcare Improvement Scotland: modification of enactments
489. Schedule 12 is introduced by section 91(2) and makes provision for the modification of
other Acts as a consequence of the establishment of HIS.
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Schedule 12A – Mental Welfare Commission for Scotland: modifications of the Mental
Health (Care and Treatment) (Scotland) Act 2003
490. Schedule 12A is introduced by section 91A(15) and modifies the Mental Health (Care
and Treatment) (Scotland) Act 2003 (“the 2003 Act”) in relation to the governance of the Mental
Welfare Commission for Scotland (MWCS).
491. Paragraph 1 of Schedule 12A amends section 326(4)(a) of the 2003 Act, which sets out
the order or regulation making powers which are subject to affirmative procedure. The new
powers under paragraph 2A(2) and 7A(4), which enable Scottish Ministers to adjust the numbers
of those who can be appointed as Board members and Commission Visitors respectively, are
added to section 326(4)(a) in replacement for the existing order making power in relation to
numbers of Board members.
492. Paragraph 2 of Schedule 12A provides for Schedule 1 to the 2003 Act to be amended in
accordance with the remainder of Schedule 12A.
493. Paragraph 3 of Schedule 12A repeals paragraphs 3 (Membership), 4 (Terms of office etc.)
and 5 (Eligibility for reappointment) of Schedule 1 to the 2003 Act with paragraph 4 of Schedule
12A making replacement provisions, to be inserted after paragraph 2 of Schedule 1, as follows:
494. New paragraphs 2A and 2B inserted into Schedule 1 to the 2003 Act make replacement
provision about membership of MWCS. Paragraph 2A provides that membership of MWCS is
to consist of a chairing member, and not less than 6 nor more than 8 other members. All
members of MWCS are to be appointed by Scottish Ministers. Its sub-paragraph (2) gives the
Scottish Ministers power to substitute, by order made by statutory instrument, different numbers
of minimum and maximum members in sub-paragraph (1)(b).
495. New paragraph 2B provides that it is desirable to include as members of MWCS persons
with experience of the provision of any service to those with mental disorder, persons who use or
have used mental health services and persons with other relevant skills, knowledge or experience
relating to the MWCS’ functions. Sub-paragraph (2) provides that the Scottish Ministers must
appoint at least:
(a) 2 people who have experience of the provision of mental health services,
(b) 2 people who are past or present users of mental health services, or
(c) one person from (a) and (b).
496. New paragraph 2C (Terms of appointment etc) provides that each member of MWCS is
to be appointed for such a period as the Scottish Minsters think fit. A member of MWCS holds
and vacates office in accordance with the terms and conditions of appointment but may resign
office as a member by giving written notice to Scottish Ministers. Sub-paragraph (3) provides
that once a person ceases to be a member of MWCS they are eligible to be reappointed as a
member for another term.


2100

70

This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 (SP
Bill 26A)
497. New paragraph 2D (Removal of members) provides that the Scottish Ministers have the
power to remove a member of MWCS from office if they are satisfied that the member is
insolvent (see sub-paragraphs (a) and (b)), has been absent from three consecutive meetings
without the MWCS’ permission, or is otherwise unfit or unable to discharge the functions of a
member of MWCS.
498. New paragraph 2E (Disqualification from membership) provides that members of the
Scottish Parliament, members of the House of Commons and members of the European
Parliament are disqualified from appointment and from holding office as members of MWCS.
499. Paragraphs 5 and 6 of Schedule 12A amends paragraph 7 of Schedule 1 to the 2003 Act
(Appointment etc. of chief officer and other staff). The amendments substitute references to the
updated terminology of chief executive from the existing references to chief officer in paragraph
7, including in its title.
500. Paragraph 7 of Schedule 12A inserts a raft of new paragraphs into Schedule 1 to the
2003, after its paragraph 7, making provision in relation to Commission Visitors (new
paragraphs 7A and 7B), Medical Visitors (new paragraph 7C), Committees (new paragraph 7D),
Procedure and meetings (new paragraph 7E), Exercise of certain functions (new paragraph 7F),
Delegation of functions (new paragraph 7G), Mandatory delegation of functions to chief
executive (new paragraph 7H) and Location of office (new paragraph 7I), as follows:
501. New paragraphs 7A and 7B make provision in relation to Commission Visitors.
Paragraph 7A requires the MWCS to appoint Commission Visitors to exercise the functions
conferred on them under the 2003 Act or any other enactment.
502. Paragraph 7A provides for Commission Visitors to be appointed by the MWCS from
amongst its staff (sub-paragraph (1)) or by the MWCS arranging for such other non-staff persons
as it thinks fit to be appointed (sub-paragraph (2)). Those non-staff appointees as Commission
Visitors do not become staff by virtue of that appointment, but the MWCS may arrange to pay
them remuneration and allowances or amounts under the appointment (paragraph 7B). There
cannot be more than 10 non-staff appointments as Commission Visitors, but sub-paragraph (4)
gives the Scottish Ministers power to substitute, by order made by statutory instrument, a
different maximum number of such non-staff appointments. Sub-paragraph (5) of paragraph 7A
provides that it is desirable for the MWCS to include as Commission Visitors persons with
experience of the provision of any service to those with mental disorder, persons who use or
have used mental health services and persons with other relevant skills, knowledge or experience
relating to the MWCS’ functions; and sub-paragraph (6) provides that the MWCS must appoint
as Commission Visitors at least:
(a) 2 people who have experience of the provision of mental health services,
(b) 2 people who are past or present users of mental health services, or
(c) one person from (a) and (b).
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503. New paragraph 7C makes provision in relation to Medical Visitor, by requiring the
MWCS in appointing Commission Visitors under paragraph 7A of schedule 1 to appoint one or
more persons which have qualifications, training and experience as Ministers prescribe in
regulations for the purposes of carrying out the medical examination functions under section 15
of the 2003 Act which have been conferred on Commission Visitors. Persons appointed to carry
out that medical examination function may be known as Medical Visitors as well as the more
generic name of Commission Visitors.
504. New paragraph 7D (Committees) enables the MWCS to establish committees for any
purpose relating to its functions. The MWCS may appoint persons other than board members to
be members of a committee, however such persons are not entitled to vote at meetings of the
committee. A committee of MWCS is to comply with any directions given to it by MWCS (see
sub-paragraph (4)). The MWCS is required to establish two advisory committees, constituted of
persons of a description which Scottish Ministers can prescribe in regulations, for the purpose of
giving advice to it about matters connected to its functions; the MWCS is bound when
considering how to exercise its functions to have regard to relevant advice and information
which an advisory committee gives it, whether or not the MWCS has requested that advice or
information).
505. New paragraphs 7E (Procedure and meetings) enables the MWCS to determine its own
procedure and the procedure of its committees, including quorum. The validity of any
proceedings of the MWCS or any of its committees is not affected by any irregularity in the
membership of the MWCS or vacancy in the membership. Sub-paragraph (3) provides that
members of the Scottish Executive, and persons authorised by the Scottish Ministers, may attend
and take part in meetings of the MWCS or any of its committees, but are not entitled to vote at
such meetings.
506. New paragraphs 7F (Exercise of certain functions etc.) makes clear how certain functions
are to be exercised. Members of the MWCS cannot be appointed as a Commission Visitor, and
neither members nor any member of staff who is not so appointed as a Commission Visitor
cannot otherwise exercise Visitors’ functions (sub-paragraphs (1) and (3)). It is also made clear
at sub-paragraph (4) that appointment as a Commission Visitor does not affect that person’s
employment status, whether a staff or non-staff appointment, nor does it affect any other duties
which they have been employed to perform (sub-paragraph (4)). Sub-paragraph (2) sets out that
the chief executive cannot be a member of the MWCS.
507. New paragraphs 7G (Delegation of functions) enables the MWCS to delegate functions to
the chief executive, any other employee or any of its committees (sub-paragraph (1)), although
any such delegation does not affect the responsibility of MWCS for the exercise of its functions
(see sub-paragraph (4)). Sub-paragraphs (2) and (3) set out a number of exceptions to the
functions that the MWCS can delegate: its functions under section 12 in relation to
investigations, the approval of any acquisition or disposal of land or other property above
£50,000 (or such other amount as the MWCS may with consent of Scottish Ministers determine),
the approval of annual reports and accounts and approval of any budget or financial plan (see sub
paragraph (2)); and any function which has been conferred on a Commission Visitor under the
2003 Act or other enactment. Sub-paragraph (5) enables the chief executive, with consent of the
MWCS, to delegate his or her functions to any other employee or any MWCS committee.
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508. New paragraph 7H (Mandatory delegation of functions to chief executive) requires the
MWCS to delegate its functions relating to discharge of patients under the 2003 Act and its
powers to recall welfare guardianship orders under the 2000 Act. Sub-paragraph (2) in
exercising those delegated functions to consult a Commission Visitor in every case as appears
appropriate to do so, and also requires the chief executive to have regard to any relevant MWCS
guidance. Sub-paragraph (3) makes clear that delegation of those functions to the chief
executive does not affect the responsibility of the MWCS for their exercise.
509. New paragraph 7I (Location of office) requires the MWCS to obtain the approval of the
Scottish Ministers before determining the location of its office premises.
510. Paragraph 8 of schedule 12A repeals paragraph 8 of Schedule 1 to the 2003 Act, which
makes provision for regulations to be made as to the MWCS’ proceedings and delegation of its
functions. Provision in respect of the MWCS’ proceedings and delegations of its functions is
now on the face of Schedule 1 instead (new paragraphs 7E, 7G and 7H).
511. Paragraph 9 of schedule 12A inserts new paragraphs 10A (Transitional provision: first
chief executive) and 10B (Transitional provision) into Schedule 1 to the 2003, after its paragraph
10.
512. New paragraph 10A (Transitional provision: first chief executive) provides for the person
who is the MWCS’ chief officer immediately before the provision takes effect to become the
first chief executive of the MWCS under the new arrangements, under his or her existing terms
and conditions of employment. If there is no chief officer at the relevant date, or the person who
is chief officer is unwilling or unable to be the new chief executive, then Scottish Minsters are to
appoint and determine the terms and conditions of the first chief executive. But thereafter the
chief executive is to be appointed and their terms and conditions determined, with the approval
of the Scottish Ministers, by the MWCS, in accordance with paragraph 7 of Schedule 1 to the
2003 Act.
513. New paragraph 10B (Transitional provision: Commissioners) is a sunset provision, to
terminate the appointment of any members of the Commission (including the ex officio
membership of the MWCS which its chief officer holds) who continue to hold office as at the
date that the new arrangements come into place.
Schedule 13 - Scrutiny functions: persons etc. subject to user focus duty
514. Schedule 13 is introduced by section 92 and lists the persons, bodies, and office-holders
that are subject to the user focus duty and related guidance provisions in sections 92 and 93.
Schedule 14 - Scrutiny functions: persons etc. subject to duty of co-operation
515. Schedule 14 is introduced by section 94 and lists the persons, bodies and office-holders
that are subject to the duty of co-operation provisions in that section.
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PUBLIC SERVICES REFORM (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

SUPPLEMENTARY FINANCIAL MEMORANDUM
INTRODUCTION
1. This supplementary Financial Memorandum has been prepared by the Scottish Government
to accompany the Public Services (Scotland) Bill following Stage 2 consideration of that Bill
which concluded on 2 March. It has been produced in accordance with Rule 9.7.8B of the
Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed by the
Parliament.
2. It describes provisions in the Bill which were either introduced to the Bill or amended at
Stage 2. The Memorandum supplements the Financial Memorandum lodged in relation to the
Bill as introduced and it should be read in conjunction with the original Explanatory Notes and
other accompanying documents published to accompany the Bill (As Introduced) (SP Bill 26–
EN). Outlined below are descriptions of the relevant powers which have been added, amended
or modified and explanations of financial implications thereof.
BILL CONTENT
3.
Detailed financial information on the amendments at Stage 2 is set out within this Financial
Memorandum in line with the parts of the Public Services Reform (Scotland) Bill as follows:
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•

Part 1 contains a number of structural changes, abolishing some bodies and merging others,
to reduce the number of national public organisations, and delegating from the Forestry
Commission Scotland.

•

Part 2 gives Scottish Ministers order-making powers to effect organisational and other
changes in the public sector landscape in Scotland, including amending existing legislation;
and to remove or reduce by statutory instrument burdens in the Scottish public sector as
scheduled in the Bill, similar to the power contained in section 1 of the Legislative and
Regulatory Reform Act 2006 which does not extend to devolved matters in Scotland.

•

Part 2A provides for the publication of information on expenditure by certain bodies.

•

Part 3 provides a statutory basis for the establishment of Creative Scotland.

•

Part 4 contain provisions for social care and social work improvement and scrutiny.

•

Part 5 contain provisions for healthcare improvement and scrutiny.

SP Bill 26A–FM

1

Session 3 (2010)

This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2 (SP
Bill 26A)
•

Part 5A amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to make
provision about the exercise of scrutiny functions by certain bodies.

•

Part 6 of the Bill contains provisions relating to the delivery of a more proportionate
system of scrutiny and public finance and accountability and amends the Scottish Public
Services Ombudsman Act 2002 to make provision in relation to complaints handling
procedures of listed authorities.

•

Part 6A amends the Charities and Trustee Investment (Scotland) Act 2005 in relation to the
regulation of charities and charity trustees.

•

Part 7 of the Bill contains miscellaneous general provisions.

SUMMARY OF FINANCIAL IMPLICATIONS
4.
Table 1 sets out an amended summary of the financial implications across the Bill. Table 1
and the tables throughout the document provide the best estimate of the costs and potential
savings arising from changes proposed within the Bill. In line with Standing Order rule 9.3.2,
where there is a margin of uncertainty in the best estimates, upper and lower estimates are shown
within the tables for individual changes. Where required, explanation of the assumptions and
uncertainties taken into account in calculating the upper and lower estimates and in determining
the best estimates is provided within the text of the Financial Memorandum. Where there is
limited margin of uncertainty a single estimate is shown.

2
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Table 1: Summary of Financial Implications (£)
Part

1

2
2A

3
4
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Organisational
Change

Best Estimated Costs

Best Estimated Savings

2008-09
-2010-11

2011-12

2012-13

2013-14

2010-11

2011-12

2012-13

2013-14

60,000

50,000

50,000

50,000

172,000

172,000

172,000

172,000

15,000

10,000

10,000

10,000

20,000

20,000

20,000

20,000

0

376,000

130,000

19,000

0

273,000

258,000

300,000

Scottish Records
Advisory Council

0

0

0

0

250

250

250

250

Scottish Industrial
Development
Advisory Board
Building Standards
Advisory
Committee
Historic
Environment
Advisory Council
for Scotland
Regional Boards of
Scottish
Environment
Protection Agency
Delegation of RSA
Grants to Scottish
Enterprise
Forestry
Commission
Scotland
Scottish Civil
Enforcement
Commission [1]
Order Making
Powers [2]
Information on
exercise of public
functions [2A]
Establishment Of
Creative Scotland
Creation Of
Social Care And
Social Work
Improvement
Scotland

0

0

0

0

15,000

15,000

15,000

15,000

0

0

0

0

4,600

4,600

4,600

4,600

0

0

0

0

210,500

210,500

210,500

210,500

0

0

0

0

124,000

124,000

124,000

124,000

181,500

33,000

33,000

33,000

0

0

0

0

0

10,000

10,000

10,000

0

10,000

10,000

10,000

3,400

1,900

1,900

1,900

0

0

0

0

N/K

N/K

N/K

N/K

N/K

N/K

N/K

N/K

0

0

0

0

0

0

0

0

3.104M

126,000

85,000

57,000

1.220M

1.220M

1.220M

1.220M

1.865M

1.145M

1.850M

700,000

0

2.200M

2.000M

2.000M

Simplification Of
Public Bodies
Transfer of Deer
Commission to
SNH
Advisory
Committee on Sites
of Special
Scientific Interest
Waterwatch
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Part

5

Organisational
Change
Creation Of
Healthcare
Improvement
Scotland
Scrutiny and
Complaints
Handling [4]
Miscellaneous
Provisions

6

7

Total Across Bill

Best Estimated Costs

Best Estimated Savings

2008-09
-2010-11

2011-12

2012-13

2013-14

2010-11

2011-12

2012-13

2013-14

240,000

151,000

0

0

0

164,000

164,000

164,000

26,000

296,000

151,000

151,000

0

0

0

0

0

0

0

0

5.495M

2.199M

2.321M

1.032

1.766M

4.413M

4.198M

4.240M

Total Costs /
11.047
14.617
Savings
M
M
[1] The Scottish Civil Enforcement Commission has no existing budget, but not proceeding with establishment of
SCEC provides savings of £1.6m over the first 3 years of the body and estimated recurring savings of £664,000 p.a.
[2] Costs and savings arising from the Order-making powers in Part 2 are not known (N/K). All proposals under the
power must demonstrate regard for efficiency, effectiveness and economy.
[2A] It is expected that the Scottish Government and most public bodies will be able to collect the required
information through their existing financial information systems and publish such information as part of, or
alongside, their annual reports and accounts. Any additional costs are not therefore expected to be significant.
[3] Total estimated costs include costs for years prior to commencement. Total estimated savings are for the four
years following commencement of the Bill.
[4] These costs include: (i) additional costs to the Scottish Parliament on its budget for the Scottish Public Services Ombudsman.
They will, however, be outweighed over the medium to long term by savings arising from elsewhere in the
complaints handling system across all Scottish public services.
(ii) £26,000 under Public Finance and Accountability associated with the additional costs for the Chair of
the Board of Audit Scotland.

PART 1 – SIMPLIFICATION OF PUBLIC BODIES
5.
Part 1 contains the legislative provision to implement a number of the structural changes
which make up part of the Scottish Government’s Simplification Programme. The changes
introduced at Stage 2 are:
•
•
•

Transfer of the functions of Waterwatch to Scottish Public Services Ombudsman and
Consumer Focus Scotland
Dissolution of Regional Boards of Scottish Environment Protection Agency
Forestry Commissioners: joint ventures etc.

The following table summarises the overall costs and savings for all of the proposals in Part 1.

4
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Table 2: Summary table of costs and savings in Part 1(£)
Organisational
Change

Best Estimate of Costs

Best Estimate of Savings

2008-09
-2010-11

2011-12

2012-13

2013-14

2010-11

2011-12

2012-13

2013-14

Transfer of Deer
Commission to SNH

60,000

50,000

50,000

50,000

172,000

172,000

172,000

172,000

Advisory Committee
on Sites of Special
Scientific Interest
Waterwatch
Scottish Records
Advisory Council

15,000

10,000

10,000

10,000

20,000

20,000

20,000

20,000

0
0

376,000
0

130,000
0

19,000
0

0
250

273,000
250

258,000
250

300,000
250

Scottish Industrial
Development Advisory
Board
Building Standards
Advisory Committee

0

0

0

0

15,000

15,000

15,000

15,000

0

0

0

0

4,600

4,600

4,600

4,600

Historic Environment
Advisory Council for
Scotland
Regional Boards of
Scottish Environment
Protection Agency
Delegation of RSA
Grants to Scottish
Enterprise
Forestry Commission
Scotland
Scottish Civil
Enforcement
Commission [1]
Total

0

0

0

0

210,500

210,500

210,500

210,500

0

0

0

0

124,000

124,000

124,000

124,000

181,500

33,000

33,000

33,000

0

0

0

0

0

10,000

10,000

10,000

0

10,000

10,000

10,000

3,400

1,900

1,900

1,900

0

0

0

0

259,900

480,900

234,900

123,900

546350

829,350

814,350

856,350

Total Over 4 Years

1.09M

3.04M

[1] The Scottish Civil Enforcement Commission has no existing budget, but not proceeding with establishment of
SCEC provides savings of c£1.6m over the first 3 years of the body and estimated recurring savings of £664,000
p.a.

TRANSFER TO SCOTTISH PUBLIC SERVICES OMBUDSMAN (SPSO) AND
CONSUMER FOCUS SCOTLAND (CFS) OF THE FUNCTIONS OF WATERWATCH
6.
This sets out the financial cost of winding up Waterwatch and transferring the functions to
the Scottish Public Services Ombudsman (SPSO) and Consumer Focus Scotland (CFS). The
costs and savings identified are estimates of the costs and savings resulting from the dissolution
of Waterwatch and for SPSO and CFS to incorporate staff and work streams into their existing
structures.
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Overview
7.
Waterwatch consists of a convenor and a series of panels supported by a company limited
by guarantee and currently employs 7 permanent members of staff. Its role is to handle
complaints and provide customer representation for water customers. It is proposed to dissolve
the convenor and panels and transfer the functions of these, and the staff supporting these
functions to CFS and SPSO. The transfer will take place on 1 April 2011.
Costs on the Scottish Government
8.
The costs of Waterwatch are borne by the water industry, and thus the water industry
would realise the savings. Waterwatch Scotland is funded by a levy on Scottish Water of
£723,000. It is proposed that some of this levy is transferred to CFS.
9.
The Scottish Government will save approximately £15,000 every three years around the
appointment of the Convenor of Waterwatch Scotland and £9,000 per annum (0.25 of a policy
officer) due to the reduction in sponsorship duties. The capacity released will be absorbed into
other areas of Scottish Government activity.
10.

The transition costs of winding up Waterwatch will arise from:
•
•
•
•

Human resources
Location
Business Systems
Legal and actuaries fees

The costs of transition will be met from the customer levy.
Staff costs
11. Staff costs at Waterwatch Scotland (following agreement of its new pay remit) will be
£317,000 in 2009/10. Where staff transfer to SPSO or CFS the annual salaries will be met by
those organisations from the date of transfer. The financial memorandum assumes that all staff
transfer, and continue working wholly on water related issues for the following two years. From
year three onwards the financial memorandum assumes that all transition issues have been
worked through and hence uses the estimates for ongoing costs.
Harmonisation of terms and conditions
12. Staff will transfer to the body that will take responsibility for the function they are most
closely aligned to in Waterwatch.
13. The overall terms and conditions, including pay scales for Waterwatch, are broadly
comparable with those of CFS and SPSO. Until the process of job matching and job evaluation
has been undertaken it is not possible to put an exact cost on any compensation arising from
harmonisation. Assuming all staff transfer, a broad comparison of terms at this stage indicates
that the estimated compensation costs forecast over a five year period are likely to be between
£133,000 and £147,000 with a best estimate of £140,000. This assumes 100% take up by staff
with payments staged over three financial years (2011/12 through to 2013/14).
6
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Pensions
14. Waterwatch staff are members of the Falkirk Council Pension Fund (Local Government
Pension Scheme). Both CFS and SPSO are members of the Principal Civil Service Pension
Scheme (PCSPS). On transfer, staff will have the option to preserve their accrued benefits in
FCPF or to transfer their accrued benefits to PCSPS in accordance with the terms of a bulk
transfer agreement between the pension schemes. The bulk transfer would require the employer
to make up any deficit in the FCPF. Should staff decide to transfer to PCSPS the deficit would be
crystallised and would need to be met at the time of transfer.
15. The current estimate of liabilities is £600,000. The cost of any funding deficit will depend
on a valuation at the date of transfer. However, based on the current funding deficit in FCPF of
approximately 30% this means that £180,000 will require to be paid.
16. The costs of making up any deficit in the pension fund would be met from the customer levy.
These costs would be met in the first two years following the transfer.
Voluntary Early Severance Scheme
17. It is anticipated that all staff in Waterwatch will transfer to either SPSO or CFS. However, in
the event that it does not prove possible to offer staff a redeployment package to one of these
organisations that they consider to be equivalent to their current employment package then that
member of staff would be offered the opportunity to seek assistance from the Scottish
Government redeployment service to find a acceptable post elsewhere in the public sector or to
take voluntary early severance. The cost of voluntary early severance, if taken by all members of
staff, is likely to be approximately £120,000. Early indications from Waterwatch are that the
majority of staff do not intend to take this option.
18. Any costs incurred under voluntary early severance would reduce the potential harmonisation
costs. Therefore the maximum estimated transition cost for voluntary early severance and
harmonisation is £140,000. As it is currently anticipated that staff will transfer the cost of
harmonisation has been used in all calculations of savings in this document.
Voluntary Early Retirement Scheme
19. It is not anticipated at this time that any staff member would take VER.
Relocation Costs
20. Waterwatch is located in Alloa whilst CFS and SPSO are located in Glasgow and Edinburgh
respectively. It is anticipated that all staff will transfer to the successor bodies and claim the
additional travelling costs. The estimated additional cost over a 3-year period is a maximum of
£5,500 per member of staff. If all members of staff took this option it would cost £38,500 over
three years or £12,833 pa.
21. It is not anticipated that staff members will choose to relocate to be nearer the new offices
but, in the event they do, the cost of relocation would be a maximum of £8,000 per staff member.
If all members of staff took this option it could therefore cost up to £56,000.
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22. It is anticipated, based on initial discussions with staff, that staff will choose to travel rather
than relocate. However, to ensure conservative estimates of savings are produced the higher
estimate - relocation costs of £56,000 - are used in the summary table.
Costs on Local Authorities
23. None.
Costs on other bodies, individuals and businesses
Non staff costs - business systems
24. The estimate of the start up costs to incorporate Waterwatch Scotland’s functions to SPSO
and CFS is £129,000. This will cover legal advice, communications, and information and
communication technologies.
Ongoing costs
25. CFS and SPSO have forecast that once transition issues have been worked through,
undertaking complaints handling and representation of water customers will cost £432,000 per
annum. This represents the on-going costs for members of staff (£275,000) together with
overheads (£157,000).
Legal fees and actuaries
26. It is estimated that legal fees will be approximately £10,000 in the first year following
transfer and £5,000 thereafter. The ongoing costs are expected to be incurred seeking legal
advice on relationships with Scottish Water, licensed providers and how SPSO should deal with
specific complaints.
Summary
27. In 2011/12 the impact of winding up Waterwatch and transferring the functions to the SPSO
and CFS is forecast to be an additional cost of £103,000. In 2012/13 the impact is forecast to be a
saving of £128,000, which increases to over £300,000 by in 2014/15 and thereafter.
28. Over the forthcoming regulatory period in the water industry, which runs from 2010/2015,
winding up Waterwatch and transferring the functions to the SPSO and CFS is forecast to save
£616,000.

8
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Table 3: Financial Summary – Transfer of Waterwatch functions to Scottish Public
Services Ombudsman and Consumer Focus Scotland
Item

2010-11

2011-12

2012-13

2013-14

2014-15

Additional
Information

Existing organisation budget:
- staff costs
£471,500
- non-staff costs
£251,500
Total
£723,000
Organisational
Budget
SG Costs
£9,000
Transition costs:
- Total per year

Efficiencies:
Total per Year

0

Includes all staff, the
convenor and panel
members.
0

0
0

0
0

0
0

0

0

0

0

0

£376,0001 £130,0002

£19,0003

0

£273,0004 £258,0004 £300,0004 £310,0004 By 2013-14 it is

expected that the
number of staff
required to work on
water issues will
have decreased. The
freed up capacity
will
be
used
elsewhere
in
SPSO/CFS.
Resulting from the
reduction
in
recruitment costs

SPSO/CFS On going Budget
Total per year
0
£474,0005 £474,0005 £432,0006 £437,0007

1 Representing harmonisation costs (paragraph 13 - £91,000), costs associated with changing pension schemes
(paragraphs 14-16 - £90,000), relocation costs assuming that all staff transfer (paragraph 22 - £56,000), start up
costs for business systems (paragraph 24 - £129,000) and legal & actuarial fees (paragraph 26 - £10,000).
2 Representing harmonisation costs (paragraph 13 - £35,000), costs associated with changing pension schemes
(paragraphs 14-16 - £90,000), and legal & actuarial fees (paragraph 26 - £5,000).
3 Representing harmonisation costs (paragraph 13 - £14,000), and legal & actuarial fees (paragraph 26 - £5,000).
4 Efficiencies are calculated from the existing organisational budget less SPSO/CFS on-going budget. In 2011/12
and 2014/15 they include savings on appointments (paragraph 9 - £15,000)
5 Representing Waterwatch current staff costs (paragraph 11 - £317,000) and SPSO/CFS on-going non-staff costs
(paragraph 25 - £157,000)
6 Representing SPSO/CFS on-going costs (paragraph 25 - £432,000)
7 Representing SPSO/CFS on-going costs (paragraph 25 - £432,000) and legal & actuarial fees (paragraph 26 £5,000)

DISSOLUTION OF REGIONAL
PROTECTION AGENCY

BOARDS

OF

SCOTTISH

ENVIRONMENT

Costs on the Scottish Government
29. No costs are anticipated as a result of the provision to dissolve the Regional Boards of
Scottish Environment Protection Agency (SEPA).
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30. Regional boards’ budget falls within the grant in aid provision provided by the Scottish
Government. These existing cost figures cover costs incurred by members including the chair’s
salary, meetings and expenses. The table below details the figures involved
31. Only the chair of each of SEPA’s 3 Regional Boards are members of SEPA, appointed by
Scottish Ministers. All other members of Regional Boards are appointed by SEPA.
Table 4: Financial Summary – Regional Boards of Scottish Environment Protection
Agency (£)
Item
Existing
Organisation
Budget
Staff Costs
Non-staff Costs
Other Non-Staff
Costs
Total
Organisation
Budget
Expected
Savings:
Reduction
Staff
Streamlined
processes

in

Other
efficiencies
Total Expected
Savings[1]

2008-09

2009-10

2010-11

Additional Information

23,000
75,000

23,000
79,000

0
0

13,000

22,000

0

111,000

124,000

0

0

23,000

91,000

0

8,000

33,000

0

0

0

0

31,000

124,000

Regional Board Chairs fees only.
Regional Board members fees, travel and subsistence
expenses, stationary, meeting room fees and
hospitality etc.
Attendance at conferences/seminars, producing
reports, commissioning work etc.

Total of annual fee paid to Regional Board Chairman
and members.
Total of accommodation, meals, meeting expenses,
transport, public notices, recruitment, and travel and
subsistence

Costs on local authorities
32. The dissolution of the Regional Boards of SEPA will not impose any direct costs on local
authorities.
Costs on other bodies, individuals and businesses
33. The dissolution of the Regional Boards of SEPA will not impose any direct costs on other
bodies, individuals and businesses.

10
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FORESTRY COMMISSIONERS: POWERS TO DELEGATE FUNCTIONS AND
ENTER INTO JOINT VENTURES
Costs on the Scottish Government
34. Where Forestry Commission Scotland delegates functions to community bodies, it will incur
costs associated with ensuring that the proposed arrangements comply with legal and policy
criteria and in drawing up necessary documents (such as leases). These costs are unlikely to
exceed £10,000 per year and will be offset by reduced on-going management expenditure once
functions have been delegated. Leases will be offered at full market value, as determined by the
District Valuer. Lessees may be eligible to apply for grants (for example under the Scotland
Rural Development Programme).
35. Where the Forestry Commissioners enter into joint ventures, there are likely to be legal and
financial costs associated with drawing up agreements and undertaking necessary due diligence.
These costs will depend upon the complexity of individual negotiations, but joint ventures will
not be considered unless they are expected to bring significant net benefits to Forestry
Commission Scotland in future years. Joint venture projects take time to develop (for example,
securing planning consent and financing can take two to four years), but it is estimated that net
benefits from joint ventures will reach around £5-10 million per year from 2020.
Costs on local authorities and on other bodies, individuals and businesses
36. Community bodies wishing to lease land from the Forestry Commissioners will be
responsible for their own legal costs and for a share of the valuation costs. Potential joint venture
partners will be responsible for their own legal and financial costs.
Table 5: Financial Summary – Forestry Commissioners: powers to delegate functions and
enter into joint ventures
Item

2010-11

2011-12

2012-13

2013-14

2014-15

Additional information

Expected costs:
Forestry
0
10,000
10,000
10,000
representing delegation of functions to
measures1
community bodies
Expected savings:
Forestry
0
10,000
10,000
10,000
representing delegation of functions to
measures1
community bodies
1
representing delegation of functions to community bodies; joint ventures are expected to bring significant net
benefits beyond 2014, which are estimated to reach around £5-10 million per year from 2020.

PART 2A: INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS.
37. Part 2A imposes a number of duties on Scottish Ministers and persons, bodies and officeholders listed in schedule 3 to publish information on expenditure. It is expected that the Scottish
Government and most public bodies will be able to collect the required information through their
existing financial information systems and publish such information as part of, or alongside, their
annual reports and accounts. Any additional costs are therefore not expected to be significant.
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PART 5A – MENTAL WELFARE COMMISSION FOR SCOTLAND
38. This part of the Financial Memorandum sets out the financial implications of the scrutiny
provisions in Part 5A of the Bill, which contains provisions to amend the Mental Health (Care
and Treatment) (Scotland) Act 2003 in relation to the Mental Welfare Commission for Scotland,
to focus its role as a protective body, ensure joined up working arrangements with the new
scrutiny bodies and make changes to its structure. Only those provisions that are considered to
have any financial implications are addressed.
Costs on other bodies, individuals and businesses
39. No costs are expected to fall on other bodies, individuals and businesses as a result of these
provisions.
40. The Bill restructures the Mental Welfare Commission for Scotland’s (MWCS) governance
arrangements. Board members (Commissioners) currently carry out a dual role in relation to the
Commission’s statutory functions, providing both a governance role as well as undertaking visits
and inspections in respect of individuals with mental disorder on behalf of the Commission.
Under the Bill, the Board is reduced from its current size of 17 to 20 members, to between 7 to 9
members, who will provide governance for the Commission only. Newly appointed Commission
Visitors, who may be staff or non-staff appointments by the Commission, will now carry out the
Commission’s visiting and inspection functions. The change in the Commission’s structure will
therefore be cost neutral to the Commission.
41. The Bill places a duty on the Mental Welfare Commission for Scotland to give advice when
asked to do so, so far as is reasonable, to any person about any matter relevant to the functions of
the Commission. This puts on a statutory footing the existing practice of the Commission and
will therefore not impose any additional costs on to the Commission.
42. The Bill places a duty on the Mental Welfare Commission for Scotland to raise matters of
concern with HIS and SCSWIS, as appropriate, to ensure joined up working between the MWCS
and the new scrutiny bodies. This simply notifies these bodies of matters which will, in any case,
be within their statutory remit and does not therefore impose any additional costs to those bodies.
PART 6 – COMPLAINTS HANDLING PROCEDURES
43. This part of the Financial Memorandum sets out the financial implications associated with
the provisions for complaints handling procedures in Part 6 of the Bill. In summary, these
provisions:
•
•
•

require the Scottish Public Services Ombudsman (SPSO) to publish a statement of principles
concerning the complaints handling procedures of bodies and persons listed in schedule 2 to
the Scottish Public Services Ombudsman Act 2002 (“listed authorities”);
enable SPSO to publish model complaint handling procedures (“model CHP”) for listed
authorities in respect of these matters, as SPSO thinks fit;
require listed authorities to ensure that their complaints handling procedures comply with
the statement of principles and, if specified, a model CHP; and
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•

require the SPSO to monitor, promote and encourage best practice in complaints handling
by listed authorities, and require listed authorities to co-operate with the SPSO in the
exercise of that function.

Wider Context
44. The financial implications of these provisions must be seen in the context of the financial
implications of other changes being made to the overall complaints handling system across
public services, for example:
•
•

the transfer of responsibility for overseeing water complaints from Waterwatch to the
Scottish Public Services Ombudsman proposed for April 2011 in Part 1 of this Bill;
the transfer of responsibility for overseeing prisoner complaints from the Scottish Prison
Complaints Commission to the SPSO proposed for October 2010 in the Scottish
Parliamentary Commissions and Commissioners etc. Bill.

45. This set of changes, all taken together, will move Scotland closer to a position where a single
body is responsible for overseeing all public service complaints handling processes and for
encouraging and supporting services to deal effectively with as many complaints as possible at
the first point of contact. The changes, while incurring some limited transitional and on-going
additional costs for the SPSO, should lead to savings across all public services.
46. A specific example of this will be seen as a result of changes in the systems for handling
water and prison complaints. The savings to be made from the responsibility for oversight of
prison complaints and water complaints being given to the SPSO will be significant. In 2011/12
the overall saving will be around £163,000 and by 2014/15 the recurring saving will be around
£489,000. These figures have been derived from the savings indicated for Part 1 of the Public
Services Reform (Scotland) Bill and in the Financial Memorandum for the Scottish
Parliamentary Commissions and Commissioners etc. Bill.
Costs on the Scottish Government
47. No significant new costs are expected to fall directly to the Scottish Government as a result
of these provisions. The primary additional costs will fall on the SPSO as it takes on its new role.
The SPSO is funded directly by the Scottish Parliament. In future years the additional funding
for the SPSO indicated in Table 2 will be negotiated by the SPCB and the SPSO in their annual
budget discussions. The overall size of the budget held by the SPCB does of course impact on
the proportion of the Scottish block which is available to the Scottish Government.
48. As the SPCB has already set the Ombudsman’s budget for 2010/11, funding for agreed
changes which need to take place in 2010/11 will be provided from relevant Scottish
Government budgets. This is to enable the Ombudsman to start creating the baseline for some of
the new activities as soon as possible. The priorities for the delivery and management of the
budget during 2010/11 will be closely monitored by a SPSO Project Board with membership
from the Scottish Government. Indicatively the additional and transitional costs for 2010/11 will
be in the region of £105k. This will not be an ongoing cost and will not be additional to the
figures set out for 2011/12 onwards in the table below.
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Costs on the Scottish Parliamentary Corporate Body in funding the SPSO
Table 6 - Summary of costs on SPSO for complaints handling provisions
New duty

Statement of
Principles
Complaints handling
procedures
Promotion of best
practice
Total Costs

2011/12

Nil

2012/13

Nil

2013/14

Nil

£190k

£110k

£110k

£80k

£15k

£15k

£270k

£125k

£125k

49. The table above sets out estimated additional costs for the SPSO from 2011/12 to 2013/14
(transition costs in 2011/12 for the SPSO to set up the new arrangements and the ongoing
additional yearly cost for the SPSO). The SPSO budget for these years will of course be
considered in the usual way by the Parliamentary corporation (SPCB). The SPSO will continue
to submit to the Parliamentary corporation, for approval, an annual budget bid for funding
covering all his statutory functions, including these new duties. These discussions may lead to
changes to the figures above, and the agreed figure each year would be subject to Parliamentary
approval.
50. The new arrangements for which this funding will be required are those which the
Parliament’s Review of SPCB-supported Bodies Committee agreed should be undertaken by
SPSO1. In its report, the Committee indicated it would support the implementation of these
recommendations as part of Government’s PSR Bill.
51. It is important to emphasise that it is anticipated that within 5 years the budget which the
SPSO requires for dealing with escalated complaints should reduce as a result of the new
provisions for which this additional funding will be required. This is because the new provisions
will enable and encourage service providers to deal with complaints more quickly and more
effectively. This will reduce the number of cases referred to the SPSO and so should result in a
saving to the SPSO. It is reasonable to assume, therefore, that in the medium term this saving
will more than balance out the costs of the new duties and it will certainly result in a limitation of
ongoing increase in budget with respect to those duties. More generally, it is important to
emphasise, as indicated in paragraph 3, that this modest increase in expenditure for the SPCB
funding to SPSO will be helping to deliver savings across the whole public sector budget through
improved handling of complaints (as indicated further in paras. 11-13).
Costs on local authorities and other service providers
52. The costs associated with compliance with the new complaints handling provisions are
unlikely to be significant in most cases. Many service providers will already have a complaints
handling procedure. In situations where they do not or where they are asked to adopt something
radically different, there may be costs associated with training for staff and printing supporting
literature. There may also be costs in terms of staff time in reviewing complaints handling
processes so that they are in line with the new models.
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53. However, any cost implications associated with these improvements will not generally be in
new costs but rather a redistribution of existing spend. For example, there may be increased costs
for service providers where they are required to provide more training for complaints handlers
and develop complaints processes. However, these costs should be more than off-set by a
reduction in the number of cases escalated or referred to senior staff for decision, which is
generally recognised to be a costly stage of the process.
Additional evidence on costs and benefits
54. The National Audit Office (NAO) has reported that “there are major savings to be made by
departments and agencies if they can resolve more complaints and appeals at the lowest possible
levels of the “ladder of redress’ rather than allowing complaints or appeal cases to progress up
the system, involving extra bodies and accumulating extra costs and delays as they do so."2 The
NAO has estimated that, in England, some 2% of the total administration cost of public service
provision may be tied up in complaint handling and redress mechanisms – there is no reason to
believe that the position will be markedly different in Scotland.
55. There are considerable savings to be made in Scotland by reducing the volume of complaints
which are escalated to second or third stages of consideration, and which draw in senior staff.
Indeed, the Sinclair report noted that in Glasgow City Council, introducing council-wide
corporate customer care procedures, with an emphasis on dealing effectively with complaints as
quickly as possible, led to a 60% reduction in complaint numbers being escalated to executive
level; Glasgow City Council now has a disproportionately low number of complaints referred to
the SPSO. Although the savings to the council and to the SPSO would be difficult to quantify, it
is clear that this approach has led to savings.
56. This evidence is supported in an NAO report on complaints handling within the Department
of Work and Pensions. The NAO noted that:
“Improving the adequacy and quality of the responses to complaints could increase the
economy and efficiency of complaints handling by reducing the number of complaints
escalated to higher and more costly tiers. Complaints resolved successfully at tier 1 may be
as much as 40 times cheaper than those resolved at tier 3. Reducing the number of cases that
reach tier 3 by a third could save the department over £700,000”.3
PART 6A – CHARITIES
57. This part of the Financial Memorandum sets out the financial implications of the
miscellaneous provisions in Part 6A of the Bill. Only those provisions that are considered to
have any financial implications are addressed.
Costs on the Scottish Government and on Local Authorities
58. No costs are anticipated as a result of these provisions.

2
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Costs on other bodies, individuals and businesses
Websites
59. The Bill amends the provisions in the Charities and Trustee Investment (Scotland) Act 2005
to specify that the documents covered by the References in Documents Regulations may include
any webpages specified in the regulations.
60. This amendment will require charities on the Scottish Charity Register who operate their own
website, or who have a website operated on their behalf, to include certain information relating
to their charitable status on any webpages specified in the Regulations. At present the 2005 Act
and the Charities References in Documents (Scotland) Regulations 2007 require charities to
include this information on certain listed documents.
61. When this amendment was consulted on the Scottish Government sought views on whether
this change could be implemented without charities incurring significant costs. Those
respondents who commented on potential costs did not think that there would be a significant
cost to them for including this information their website. A long lead in time before the
requirement is enforced should also mean that websites can be updated to include this
information as part of a regular review.
Amendment of constitutions
62. The Bill amends the Charities and Trustee Investment (Scotland) Act 2005 to allow charities
to amend their constitutions by adding a new administrative provision, which will allow the
charity to be administered more effectively. Currently, a charity can only remove or amend an
existing administrative provision.
63. No costs are anticipated as this is an enabling provision. If a charity uses this new power to
make a reorganisation then it will have costs in terms of undertaking the work and there will be
costs to the Office of the Scottish Charity Regulator (OSCR) in processing it. If the charity is
over a certain size – income over £250,000 – there will be costs in advertising (which based on
current regulations is likely to be in the region of £700). This change will be of benefit to a
charity, and is likely to be made a part of a larger scheme which would have been made anyway.
64. However, any cost incurred by the charity in reorganisation is likely to be offset by simpler,
more effective, administration in the future.
Reorganisation of restricted funds
65. The Bill amends the Charities and Trustee Investment (Scotland) Act 2005 to allow OSCR to
approve the reorganisation of a restricted fund which is held by a charity. Currently, the only
way to reorganise these funds would be to use the provisions contained in sections 9-11 of the
Law Reform (Miscellaneous Provisions) (Scotland) Act 1990.
66. No costs are anticipated as this is an enabling provision. If a charity uses this new power to
make a reorganisation of a restricted fund then it will have costs in terms of undertaking the
work and there will be costs to OSCR in processing it. There will be regulations made about the
process for doing this – if they follow the reorganisation regulations in terms of advertising in
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certain circumstances then there may be a cost in that to charities. This change will be of benefit
to a charity.
Trustee appointment
67. The Bill amends the Charities and Trustee Investment (Scotland) Act 2005 to allow OSCR to
appoint a charity trustee where the charity does not have enough charity trustees to be able to
appoint additional charity trustees, and its constitution does not make provision for appointment
in such circumstances.
68. No costs are anticipated as this is an enabling provision. There is a possible cost to OSCR in
terms of staff resources to approve, which will be met from OSCR’s existing budget.
Section 30 directions
69. The Bill amends the Charities and Trustee Investment (Scotland) Act 2005 to allow a charity
to request a review of a decision by OSCR to issue it with a direction requiring it to take steps to
meet the charity test. This provision also allows OSCR to vary or revoke a direction which it has
issued.
70. No costs are anticipated as this is an enabling provision. There is no cost to charities to
change a direction, (except the cost of a letter to approach OSCR), although there are possible
costs to OSCR in terms of staff time. There are potential costs to charities and to the Scottish
Charity Appeals Panel (SCAP) and OSCR in allowing additional decision to be appealed, but
this will be met from existing SCAP and OSCR budgets.
71. A charity may incur costs from appealing to SCAP. However, SCAP is designed to be a
quick, cost effective method of charities appealing decision by OSCR, which is designed to
prevent charities from having to engage a solicitor.
Trustee disqualification
72. The Bill amends the Charities and Trustee Investment (Scotland) Act 2005 to allow the Court
of Session, on the application of OSCR, to make an order deeming a person formerly in the
management or control of a charity to be removed. The order has the effect that the person
concerned is disqualified from being a charity trustee in the future.
73. This provision will not place a cost on charities. There will be a cost to OSCR in applying to
the Court of Session for a deemed disqualification, but this will be met from within their existing
budget. There may also be a cost to the individual who OSCR are seeking the order for.
PART 7 – MISCELLANEOUS AND GENERAL PROVISIONS
74. The amendments to this part do not have any financial implications.
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PUBLIC SERVICES REFORM (SCOTLAND) BILL
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

Purpose
1.
This Memorandum has been prepared by the Scottish Government to assist the
Subordinate Legislation Committee in its consideration of the Public Services Reform (Scotland)
Bill. This Memorandum describes provisions in the Bill conferring power to make subordinate
legislation which were either introduced to the Bill or amended at Stage 2. The Memorandum
supplements the Delegated Powers Memorandum lodged in relation to the Bill as introduced.
2.
Outlined below are descriptions of the relevant powers which have been added, amended
or modified and explanations of why the additions, amendments or alterations have been made
and are considered appropriate.
PART 2 – ORDER-MAKING POWERS
Section 10 - Power to make provision to improve the exercise of public functions
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Super-affirmative
Provision
3.
Existing section 10(2) provides that, for the purposes of section 10(1), “public functions”
are the functions of the persons, bodies and office-holders listed in schedule 3. Schedule 3 is
amended to omit Audit Scotland and the Scottish Commission for Public Audit since Audit
Scotland may be required to audit both Government and the SPCB itself, and the Scottish
Commission for Public Audit’s role is to scrutinise Audit Scotland’s budget.
4.
Section 10(3)(b) is amended to omit the reference to abolishing, and alternate provision is
made in new subsection (6A) to put beyond doubt that provision may be made to dissolve a
person, body or office-holder listed in schedule 3 (other than those listed in subsection (3)(b))
only if it has, or will have by virtue of the order, no exercisable functions.
5.
Section 10(3)(b) is also amended to add the Scottish Court Service and to replace the
entry for Forestry Commissioners to include all cross-border public authorities. The effect of
this amendment and new subsection (6A) is to prevent the power in section 10 being used to
amend the constitution of, or to dissolve, any person, body or office-holder listed in subsection
SP Bill 26A–DPM
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(3)(b) including any other cross border public authority that might be added to schedule 3. New
subsection (3A) defines the constitution of the Scottish Court Service for these purposes.
6.
New section 12(2A) responds to concerns raised by the Subordinate Legislation
Committee that the term “necessary protection” might not be sufficiently clear and precise. The
new subsection provides that examples of protections for the purposes of section 12(2)(b) are
protections in relation to: the independence of judicial decision-making, or decision-making of a
judicial nature, by a person occupying a judicial office, civil liberties, health and safety of
persons, the environment, cultural heritage (including access, through display, exhibition or
otherwise, to cultural heritage). New section 12(7) defines “judicial office”, and section 25 is
amended to provide that “cultural heritage” includes objects, structures and other things (in
whatever form) resulting from human activity of all periods, traditions, ways of life and the
historic, scientific, artistic and literary associations of people, places and landscapes.
7.
New section 12(2B) provides that, for the purposes of section 12(2)(b), the continued
independence of the judiciary as mentioned in section 1 of the Judiciary and Courts (Scotland)
Act 2008 is a necessary protection. New section 12(2C) provides also that the holding, care or
preservation of property which is cultural heritage by persons separate from the Scottish
Ministers and any statutory restrictions on the disposal of such property are necessary protections
where the property is vested in such persons as trustees for the public under statute.
8.
New section 14A responds to concerns raised with the Finance Committee about the
inclusion of the six Parliamentary Commissioners and Ombudsman in schedule 3. The new
section prevents the Scottish Ministers from proposing any provision by order under section 10
which relates to any of these in new schedule 3A unless requested to do so in writing by the
Scottish Parliamentary Corporate Body. New section 14A(2) provides that the Scottish
Ministers cannot lay any subsequent draft order containing such provision unless the Scottish
Parliamentary Corporate Body consents. New schedule 3A lists the current six Parliamentary
Commissioners and Ombudsman. Section 10(5) is amended to allow for a person, body or
office-holder created in pursuance of section 10(3)(c) to be added to the list in schedule 3A.
9.
New section 21(1A) provides that the Scottish Ministers must (a) lay before the
Parliament a copy of the proposed draft order and the proposed explanatory document, (b) send a
copy of these to any person to be consulted under section 21(1), and (c) have regard to any
representations that are made within 60 days of the date that the draft proposed order was laid.
New subsection (1B) provides that, in calculating this period of 60 days, no account is to be
taken of any time during which the Parliament is dissolved or is in recess for more than 4 days.
Section 22(1)(f)(iii) is also amended to make it clear that it refers to the proposed draft order.
Choice of procedure
10.
The power is now subject to a super-affirmative procedure which requires the proposed
draft order and explanatory document to be laid with Parliament and consulted on for 60 laying
days, before a final draft order can be laid with a further scrutiny period of 40 laying days. The
other amendments clarify and enhance the existing pre-conditions and safeguards. Along with
the other changes, the new super-affirmative procedure enables Parliament to fully scrutinise,
consult on, and satisfy itself that the proposed use of the power is appropriate and proportionate
for improving the exercise of public functions.
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Section 11(2) - power to add or remove an entry in schedule 3
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative/Negative
Provision
11.
Section 11(7) is amended so that local authorities are omitted from “Scottish public
authority with mixed functions or no reserved functions” for the purposes of section 11(3)(b).
This responds to a recommendation of the Subordinate Legislation Committee and puts beyond
doubt that local authorities cannot be added to schedule 3 by order under section 11(2).
12.
New sections 20(3) to (6) respond to a recommendation of the Subordinate Legislation
and Finance Committees. These new subsections provide that the Scottish Ministers cannot
make an order under section 11 adding a person, body or office-holder to schedule 3 unless they
have consulted the person, body or office-holder in question and a draft order (together with an
explanatory document) has been laid before, and approved by, Parliament.
13.
New section 20(7) provides that where an order under section 11 only removes an entry
from schedule 3, the order is subject to negative procedure.
Choice of procedure
14.
If the power is to be used to add a person, body or office-holder it is now subject to prior
consultation and draft affirmative procedure, whereas it remains subject to negative procedure if
the proposed use of the power is only to remove an entry. This allows for proportionate scrutiny
of any proposal to add or remove a person, body or office-holder to or from schedule 3.
Section 13(1) - Power to make provision to remove or reduce burdens
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Super-affirmative
Provision
15.
Section 13(2) is amended to add ‘obstacles to best regulatory practice’ to the list of
burdens that may be removed or reduced by order under section 13(1). New subsection (3A)
defines ‘best regulatory practice’ to mean practice under which regulatory activities should be (a)
carried out in a way that is transparent, accountable, proportionate and consistent, (b) targeted
only at such cases as require action.
16.
Section 13(5)(b) is amended to omit the reference to abolishing, and alternate provision is
made in new section 13(6A) to allow provision dissolving any body or office (other than those
listed in section 10(3)(b)) but only if the person has, or will have by virtue of the order, no
exercisable functions.
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17.
New section 13(5A) provides that an order under section 13(1) cannot amend the
constitution of the Scottish Court Service. New subsection (5B) defines the constitution of the
Scottish Court Service for these purposes. The effect of these subsections and the amendment to
section 13(5)(b) is to prevent the power in section 13(1) being used to amend the constitution of,
or to dissolve, the persons listed in section 10(3)(b).
18.
New section 14(2A) provides that examples of protections for the purposes of section
14(2)(d) are protections in relation to: the independence of judicial decision-making, or decisionmaking of a judicial nature, by a person occupying a judicial office, civil liberties, health and
safety of persons, the environment, cultural heritage (including access, through display,
exhibition or otherwise, to cultural heritage).
19.
For the purposes of section 14(2A), new section 14(5) provides that “judicial office”
means: the office of judge of any court, the office of member of any tribunal; any other office, or
appointment, consisting of functions of a judicial nature. In addition, section 25 is amended to
provide that, for this Part, “cultural heritage” includes objects, structures and other things (in
whatever form) resulting from human activity of all periods, traditions, ways of life and the
historic, scientific, artistic and literary associations of people, places and landscapes.
20.
New section 14(2B) provides that, for the purposes of section 14(2)(d), the continued
independence of the judiciary as mentioned in section 1 of the Judiciary and Courts (Scotland)
Act 2008 is a necessary protection. New section 14(2C) provides also that the holding, care or
preservation of property which is cultural heritage by persons separate from the Scottish
Ministers and any statutory restrictions on the disposal of such property are necessary protections
where the property is vested in such persons as trustees for the public under statute.
21.
New section 14A prevents the Scottish Ministers from proposing any provision by order
under section 13(1) which relates to any of the six Parliamentary Commissioners and
Ombudsman in new schedule 3A unless requested to do so in writing by the Scottish
Parliamentary Corporate Body. New section 14A(2) provides that the Scottish Ministers cannot
lay any subsequent draft order containing such provision unless the Scottish Parliamentary
Corporate Body consents.
22.
New section 21(1A) provides that the Scottish Ministers must (a) lay before the
Parliament a copy of the proposed draft order and the proposed explanatory document, (b) send a
copy of these to any person to be consulted under section 21(1), and (c) have regard to any
representations that are made within 60 days of the date that the draft proposed order was laid.
New subsection (1B) provides that, in calculating this period of 60 days, no account is to be
taken of any time during which the Parliament is dissolved or is in recess for more than 4 days.
Section 22(1)(f)(iii) is also amended to make it clear that it refers to the proposed draft order.
Choice of procedure
23.
The power is now subject to a super-affirmative procedure which requires the proposed
draft order and explanatory document to be laid with Parliament and consulted on for 60 laying
days, before a final draft order can be laid with a further scrutiny period of 40 laying days. The
other amendments clarify and enhance the existing pre-conditions and safeguards. Along with
the other changes, the new super-affirmative procedure enables Parliament to fully scrutinise,
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consult on, and satisfy itself that the proposed use of the power is appropriate and proportionate
for removing or reducing legislative burdens.
New section 25F - Power to require the provision of information on expenditure
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
24.
New section 25F provides that the Scottish Ministers may, by order, require each person,
body or office-holder listed in schedule 3 to provide information on expenditure incurred on any
matter relating to the exercise of their functions.
Reason for taking this power
25.
This power enables the Scottish Ministers to obtain further information on expenditure
incurred by each person, body or office-holder listed in schedule 3 on any matter as the need
arises, without resorting to primary legislation in each instance.
Choice of procedure
26.
The power is subject to draft affirmative procedure because it imposes financial
disclosure obligations on each person, body or office-holder listed in schedule 3. It is therefore
appropriate that Parliament has the opportunity for detailed scrutiny of any such draft provisions.
PART 4 – SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
Section 46(4) (Inspections: reports) - Power to make provision specifying circumstances in
which reports may be withheld etc.
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
27.
Section 46(4) provided for regulations to be made by Scottish Ministers to make further
provision about reports relating to the inspection of social services. Section 46(4)(a) adds to the
matters in respect of which regulations can be made by providing that regulations may specify
the circumstances in which persons have a right to receive, have access to or availability of
copies of reports. This provision sits within the rest of the provision to make regulations in
section 46 and is subject to the same negative procedure.
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Section 47 (regulations: inspections) – Power to make regulations to make further
provision for conducting inspections
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
28.
Section 47 has been amended at stage 2 to provide that at section 47(2)(ga) information
produced to an authorised person is to be held in compliance with prescribed conditions and
further disclosures are to be made in compliance with such conditions. Section 47(3) provides
that prescribed means prescribed by regulations under subsection 1.
29.
This provision is necessary to ensure that regulations may provide for information
received by authorised persons during the course of an inspection to be held appropriately. It sits
within the rest of the regulation making powers in section 47 and is subject to the same
affirmative procedure.
Section 63(A1) (regulations: care services) - Power to confer additional functions on
SCSWIS
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
30.

Section 63(A1) enables the Scottish Ministers to confer additional functions on SCSWIS.

Reason for taking the power
31.
This power was available to Scottish Ministers under the Regulation of Care (Scotland)
Act 2001 in respect of the Scottish Commission for the Regulation of Care. The changing nature
of the care and social work environment means that it may be appropriate in the future for
SCSWIS to have additional functions conferred upon it by the Scottish Ministers. Such
functions would need to fall broadly within the existing functions and purpose of SCSWIS
otherwise they would be deemed to be beyond the scope of the body.
Choice of procedure
32.
It is recognised that any change in the functions conferred upon SCSWIS would be of
significant interest and sufficient importance to merit full consideration and approval by
Parliament therefore any order made under this section would be subject to affirmative
procedure.


2126

6

This document relates to the Public Services Reform (Scotland) Bill as amended at Stage 2
(SP Bill 26A)

Section 86A (transfer of staff: further provision) - Power to transfer staff from HMIE to
SCSWIS
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
33.
Section 86A taken with section 86(1)(d) enables the Scottish Ministers to by order
transfer staff from Her Majesty’s Inspectorate of Education to Social Care and Social Work
Improvement Scotland.
Reason for taking this power
34.
As part of the changes in scrutiny and inspection created by the Bill, the responsibility for
leading on the joint inspections of children’s services will, by administrative arrangement,
transfer from HMIE to SCSWIS. In view of this, it is possible that some staff may be required to
transfer from HMIE to SCSWIS. Any such transfer would be subject to the agreement of the
staff concerned and would only occur after full consultation and discussion.
Choice of procedure
35.
Any order made under this power will be subject to negative procedure. This is
appropriate given the nature of the order, the small number of persons affected and that fact that
such an order will only be made if full consultation and agreement with staff concerned is in
place.
Section 87(1)(aa) (Orders and regulations: procedure) - Power when making regulations
and Orders to make consequential, supplemental, incidental, transitional, transitory or
saving provisions within those orders or regulations.
Power conferred on:
Scottish Ministers
Power exercisable by:
Order / Regulations
Parliamentary procedure: Affirmative / Negative
Provision
36.
Section 87(1)(aa) provides a power that is made part of the order and regulation making
powers conferred upon the Scottish Ministers in Part 4 of the Bill.
Reason for taking this power
37.
This power is necessary to ensure a smooth transition from the existing legislative
framework established under the Regulation of Care (Scotland) Act 2001, the Joint Inspection of
Children’s Services and Inspection of Social Work Services (Scotland) Act 2006 and the
subordinate legislation made under these enactments to the new framework to be established by
the Bill and the subordinate legislation made under it. Further, while the power taken is one that
will allow subordinate legislation under the Bill to take into account unforeseen events at the
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time of enactment, it is limited to being provisions which require close connection to the order or
regulation making power to which it is attached.
Choice of procedure
38.
As this power can only be used as part of the order or regulation making power to which
it attaches it shall be subject to the procedure which relates to that power.
PART 5 – HEALTHCARE: SCRUTINY AND IMPROVEMENT
Section 90(10M) (Inspections: reports) - Power to make provision specifying circumstances
in which reports may be withheld etc.
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
39.
Section 90(10M)(4) provided for regulations to be made by Scottish Ministers to make
further provision about reports relating to the inspection of health services and independent
health services. Section 10M(4)(c) adds to the matters in respect of which regulations can be
made by providing that regulations may specify the circumstances in which persons have a right
to receive, access to or availability of copies of reports. This provision sits within the rest of the
provision to make regulations in section 10M and is subject to the same negative procedure.
Section 90(10N)(3)(ga) (regulations: inspections) - Power to make regulations to make
further provision for conducting inspections
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
40.
Section 90(10N) has been amended at stage 2 to provide that at section 10N(2)(ga)
information produced to an authorised person is to be held in compliance with prescribed
conditions and further disclosures are to be made in compliance with such conditions.
Subsection 10N(3) provides that prescribed means prescribed by regulations under subsection 1.
41.
This provision is necessary to ensure that information received by authorised persons
during the course of an inspection is held appropriately. It sits within the rest of the regulation
making powers in section 10N and is subject to the same procedure.
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Section 90A (transfer of staff: further provision) - Power to transfer staff to HIS
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Negative
Provision
42.
Section 90A taken enables the Scottish Ministers to by order transfer staff from the
Scottish Commission for the Regulation of Care to Healthcare Improvement Scotland
Reason for taking this power
43.
As part of the changes in scrutiny and inspection created by the Bill, the responsibility for
the inspection and regulation of independent health care will transfer from the Scottish
Commission for the Regulation of Care to Healthcare Improvement Scotland. In view of this, it
is possible that some staff may be required to transfer from the Care Commission to HIS. Any
such transfer would be subject to the agreement of the staff concerned and would only occur
after full consultation and discussion.
Choice of procedure
44.
Any order made under this power will be subject to negative procedure. This is
appropriate given the nature of the order, the small number of persons affected and that fact that
such an order will only be made if full consultation and agreement with staff concerned is in
place.
PART 6 – SCRUTINY
Section 97(2)(ea) and (eb) (regulations relating to joint inspections) - Power to make
provision relating to information obtained under joint inspections
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Affirmative
Provision
45.
Section 97 provides for regulations to be made concerning joint inspections. Section
97(2) provides for particular matters that regulations may make provision for. 97(2)(ea) and (eb)
adds to the particular matters which regulations provide for by including power to prescribe the
conditions within which information obtained in joint inspections may be held make provision
for a person authorised to carry out a joint inspection to enter any premises for the purposes of
such an inspections.
46.
These provisions are necessary firstly to ensure that information obtained in a joint
inspection is held appropriately and secondly to ensure that persons authorised to undertake a
joint inspection can enter premises as necessary for the purposes of the inspection. The
provisions sit within the rest of the regulation making powers in section 97 and are subject to the
same affirmative procedure.
9
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PART 6A – CHARITIES
Section 98B (Information to appear on charity websites) – Power to make regulations in
relation to references in documents
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
47.
Section 98B includes ‘websites’ and ‘webpages’ in the definition of document for the
purposes of sections 15 and 52 of the Charities and Trustee Investment (Scotland) Act 2005.
Reason for taking this power
48.
The power, at the new section 52(5) of the Charities and Trustee Investment (Scotland)
Act 2005, is necessary to enable Scottish Ministers to specify the webpages on which a Scottish
Charitable Incorporated Organisation must make reference to its status. By including
“webpages” and “websites” in the regulation making power greater flexibility is provide to take
account of future changes.
Reason for choice of procedure
49.
The Charities and Trustee Investment (Scotland) Act 2005 provides at section 103 that all
statutory instruments made under the Act, except those set out at section 103(4), are subject to
negative procedure. Any order made under this power will therefore be subject to negative
procedure. In addition, given the administrative nature of the regulations, it would not be
appropriate to have them subject to the affirmative procedure, which would take up additional
Parliamentary time.
Section 98G (Reorganisation of restricted funds) – Power to make regulations in relation to
making and determining an application by a charity
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
50.
Section 98G makes provision for OSCR to be able to approve an application by a charity
for approval of a reorganisation scheme in respect of restricted funds which it holds. Included in
the regulation-making power are: the form and manner in which applications must be made; the
period within which OSCR must make a decision; the publication of proposed schemes and the
steps a charity must take to ascertain the wishes of a donor.
Reason for taking this power
51.
The power, at the new section 43A(4) of the Charities and Trustee Investment (Scotland)
Act 2005, is necessary to enable Scottish Ministers to set out detailed requirements of the
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application procedure for approval of a restricted fund reorganisation fund. These requirements
are administrative in nature and are likely to be subject to more frequent amendment.
Reason for choice of procedure
52.
The Charities and Trustee Investment (Scotland) Act 2005 provides at section 103 that all
statutory instruments made under the Act, except those set out at section 103(4), are subject to
negative procedure. Any order made under this power will therefore be subject to negative
procedure. In addition, given the administrative nature of the regulations, it would not be
appropriate to have them subject to the affirmative procedure, which would take up additional
Parliamentary time.
PART 7 – MISCELLANEOUS AND GENERAL
Section 102(1) - Order and regulations (Parts 6 and 7)
Power conferred on:
Scottish Ministers
Power exercisable by:
Order / Regulations
Parliamentary procedure: Negative / Affirmative
Provision
53.
New section 102(1)(aa) provides that any power conferred by Parts 6 or 7 on the Scottish
Ministers to make an order or regulations includes power to make such consequential,
supplemental, incidental, transitional, transitory or saving provision as they consider necessary
or expedient.
Reason for taking power
54.
To enable Scottish Ministers to include such provision in relevant orders and regulations.
This power is also necessary to ensure a smooth transition from the existing legislative
framework established under the Joint Inspection of Children’s Services and Inspection of Social
Work Services (Scotland) Act 2006 and the subordinate legislation made under that enactment to
the new framework to be established by the Bill and the subordinate legislation made under it.
Further, while the power taken is one that will allow subordinate legislation under the Bill to take
into account unforeseen events at the time of enactment, it is limited to being provisions which
require close connection to the order or regulation making power to which it is attached.
Choice of procedure
55.
As this power can only be used as part of the order or regulation making power to which
it attaches it shall be subject to the procedure which relates to that power.

11
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Section 103(2B) - Power to extend, for further extend, the period for which sections 10 to
25 and schedules 3 and 4 have effect
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
56.
New section 103(2A) introduces a ‘sunset clause’ which provides that sections 10 to 25
cease to have effect 5 years after they come into effect. New section 103(2B) provides that the
Scottish Ministers may by order extend, or (on one or more occasions) further extend, the period
for which sections 10 to 25 and schedules 3 and 4 have effect.
57.
New subsection (2C) provides that the order must be made before the end of the current 5
year period and that it has the effect of extending, or further extending, that period by 5 years
beginning with the date of the order is made. Section 102(2) is amended to provide that an order
made under this new section 103(2B) is subject to draft affirmative procedure.
Reason for taking this power
58.
This power enables the Scottish Ministers to extend, or further extend, with
Parliamentary approval, the effect of these provisions beyond the initial period of 5 years,
without resorting to primary legislation in each instance.
Choice of procedure
59.
The power is subject to draft affirmative procedure. It is appropriate that Parliament has
an opportunity for detailed scrutiny of any proposal to extend the effect of these provision
beyond 5 years, prior to deciding whether to approve the making of any such order.
Schedule 12A paragraph 4 - Power to vary the number of members of MWCS
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
60.
Schedule 12A modifies the Mental Health (Care and Treatment) (Scotland) Act 2003
(“the 2003 Act”), and in particular Schedule 1 to that Act, which makes provision as respects the
Mental Welfare Commission for Scotland (“the MWCS”).
61.
Paragraph 4 inserts a new paragraph 2A (membership) in to Schedule 1 to the 2003 Act.
The new paragraph 2A(2) allows the Scottish Ministers to make an amendment to the number of
members referred to in sub-paragraph (1) of paragraph 2A. That sub-paragraph contains the
minimum and maximum number of members of the MWCS that can be appointed by Scottish
Ministers.
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Reason for taking this power
62.
This power enables the Scottish Ministers to ensure that there are sufficient members of
the MWCS to enable it to carry out its obligations and functions, the scope of which or the
practical delivery of which may require greater or fewer number of members to be appointed
from time to time.
Choice of procedure
63.
Orders under this provision will be subject to affirmative procedure, as it is a replacement
of the original power in paragraph 3(3) of Schedule 1 to the 2003 Act, which was subject to
affirmative procedure.
Schedule 12A paragraph 7 - Power to vary the number of Commission Visitors
Power conferred on:
Scottish Ministers
Power exercisable by:
Order
Parliamentary procedure: Affirmative
Provision
64.
Paragraph 7 inserts a new paragraph 7A (Commission Visitors) in to Schedule 1 to the
2003 Act. The new paragraph 7A(4) allows the Scottish Ministers to make an amendment to the
maximum number of Commission Visitors referred to in sub-paragraph (3) of paragraph 7A.
That sub-paragraph contains the maximum number of Commission Visitors that can be
appointed by the MWCS.
Reason for taking this power
65.
This power enables the Scottish Ministers to ensure that there are sufficient Commission
Visitors to enable those functions of the MWCS which are conferred on them by the 2003 Act or
any other enactment on behalf of the MWCS to be carried out, and the scope of which or the
practical delivery of which may require a greater number of Commission Visitors to be
appointed from time to time.
Choice of procedure
66.
Orders under this provision will be subject to affirmative procedure, for consistency with
the new power under paragraph 2A(2) of Schedule 1 to the 2003 Act in relation to appointment
by the Scottish Ministers of MWCS members, which is subject to affirmative procedure.

13
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Schedule 12A paragraph 7 - Power to prescribe qualifications, training and experience of
Medical Visitors
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
67.
Paragraph 7 inserts a new paragraph 7C (Medical Visitors) in to Schedule 1 to the 2003
Act. The new paragraph 7C(1) allows the Scottish Ministers to prescribe the qualifications,
training and experience of those persons who are to be appointed by the MWCS for the purposes
of carrying out the functions of Commission Visitors under section 15 of the 20003 Act.
Reason for taking this power
68.
This power enables the Scottish Ministers to prescribe the qualifications, training and
experience which any person appointed by the MWCS as a Medical Visitor will require to have.
Medical Visitors will carry out the medical examination functions of the MWCS under section
15 of the 2003 Act.
Choice of procedure
69.
Regulations under this provision will be subject to negative procedure, as it is a
replacement of the original powers in section 15(2)(b) of, and paragraph 3(1)(b) of Schedule 1
to, the 2003 Act, which enabled Scottish Ministers to make similar provision in relation to
authorised staff of the MWCS or the Medical Commissioner respectively, to carry out the
MWCS’ section 15 medical examination function; those powers were similarly subject to
negative procedure.
Schedule 12A paragraph 7 - Power to prescribe description of persons included in MWCS
advisory committees
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations
Parliamentary procedure: Negative
Provision
70.
Paragraph 7 inserts a new paragraph 7D (Committees) in to Schedule 1 to the 2003 Act.
The new paragraph 7D(7) allows the Scottish Ministers to prescribe the description of persons
who are to be included by the MWCS in its advisory committees. Different provision may be
made for each of the two committees under the power.
Reason for taking this power
71.
This power enables the Scottish Ministers to prescribe the description of persons who are
to be included by the MWCS in its advisory committees.
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Choice of procedure
72.
Regulations under this provision will be subject to negative procedure, given the
administrative nature of the matter.

15
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BUSINESS AND REGULATORY

IMPACT ASSESSMENTS

On 2 March 2010, while considering amendment 200 to the Public Services Reform Bill, I
signalled plans to replace the existing Regulatory Impact Assessment process. As you now
know, on 1 April 2010 we will move to an integrated and enhanced Business and Regulatory
Impact Assessment (BRIA), which has been in development since the independent
Regulatory Review Group (RRG) highlighted the need to further enhance direct engagement
with businesses.
I am conscious that in the context of considering that amendment I was able to provide
rather limited information, and I trust that this letter provides Committee members with the
detail they need to welcome this change. Essentially, in order to avoid duplication and
unnecessary burdens on both business and Government, the existing requirement for
completion of Regulatory Impact Assessments will evolve into a new Business and
Regulatory Impact Assessment which retains many important and valuable aspects of the
established process. The key difference is an enhanced focus on specific business impacts
and engagement, addressed by the inclusion of questions and processes specified by RRG:
• Will it have an impact on the competitiveness of Scottish companies within the UK or
elsewhere in Europe or the rest of the world?
• Business Impact:
I. How many businesses and what sectors is it likely to impact on?
II. What the likely cost or benefit to business will be? To do this policy officials will
augment existing consultation by engaging directly with between 6 and 12 companies
of varying sizes to tell them what the legislation will do and determine what that will
mean to them (this will include form filling) and with each business work out the
impact to the business.
The Regulatory Review Group, being particularly concerned to ensure that future
arrangements include consultation with individual business interests, supports this approach.
Indeed, that was captured in their 2009 Annual Report which stated "the Scottish
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Government is developing a new Business and Regulatory Impact Assessment which
integrates the best elements of the existing approach to Regulatory Impact Assessment with
the added-value and business-focus inherent in the Business Impact Assessment (BIA). We
hope that now a solution has been reached for the implementation of the BRIA it will be
implemented as soon as possible to start the change in thinking we believe it will bring and
needs to happen".
More detail is set out in the attached Annex, which is based to a considerable degree on the
near-final draft of guidance which will be placed on the Scottish Government website on 1
April 2010, to herald the transition.
Finally, I should perhaps highlight that, like its predecessor, the BRIA will not be compulsory
although it is expected to be a part of the process of introducing most Bills or Statutory
Instruments to the Scottish Parliament. Better engagement with business is vital, but a
mandatory approach would inevitably place an additional and disproportionate consultation
burden on business, potentially diverting their focus from commercial imperatives.
I trust this is helpful, and I am copying this letter to the Convenors of the Economy, Energy
and Tourism, Local Government and Communities and Subordinate Legislation Committees
who may also have an interest in this development.

y,- ~~

"JIl

----

JOHN SWINNEY
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ANNEX

BETTER REGULATION:
ENHANCING BUSINESS AND REGULATORY IMPACT ASSESSMENT

The Scottish Government's Better Regulation agenda aims to support the Economic
Purpose (to focus government and public services on creating a more successful country,
with opportunities for all of Scotland to flourish, through increasing sustainable economic
growth) and all the related elements of the National Performance Framework.
Although a considerable proportion of the regulations which apply in Scotland come from the
European Union and the UK Government, the Scottish Government aims to eliminate
obsolete and inefficient regulation, tackle inconsistencies in regulatory systems and enhance
Scotland's competitiveness, by.
• Championing the five principles of better regulation (proportionate, consistent,
accountable, transparent and targeted);
• Carefully assessing the impact of any new regulations; and
• Working closely with key delivery partners, including Local Authorities and other
Regulators, and the independent business-led Regulatory Review Group.
From 1 April 2010, the Scottish Government will enhance regulatory impact assessment by
introducing a new Business and Impact Assessment (BRIA).
The BRIA process encourages policy makers to use available evidence to find proposals that
best achieve the policy objectives while minimising costs and burdens. The BRIA (like the
RIA from which it has evolved) is:
• a tool used by Government to assess and present the likely costs and benefits
(monetised as far as possible) and the associated risks of a proposal that might have an
impact on the public, private or third sector.
• a continuous process to help Government understand the issues associated with a
proposal and avoid unintended consequences, fully think through the reasons for
intervention, to weigh up various options for achieving an objective and to understand the
consequences of a proposed intervention.
Once published, the BRIA allows those with an interest in the policy to contribute as
appropriate with an understanding of:
• why the Government is proposing to intervene;
• options the Government is considering, and which one is preferred;
• how and to what extent new policies may impact on them, on business and on Scotland's
competitiveness;
• the estimated costs and benefits of
FiQure 1 - key points in the BRIA cyde
proposed measures.
1. Development

I

The BRIA is not mandatory, but is expected
to be a part of the process of introducing most
Bills or Statutory Instruments to the Scottish
Parliament, where proportionate. This is
evolutionary change. The BRIA retains many
elements of the earlier regulatory impact
assessment (RIA). The main difference is the
need to engage directly with up to 12 relevant
companies in order to better assess the costs
and/or benefits to business (and thereby



4. Final
Proposal
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support economic recovery and increased and sustainable economic growth). The change
is not retrospective. The BRIA model should be adopted when existing RIAs are updated or
reviewed as part of the normal policy cycle.
As a continuous process BRIAs should be reviewed and updated at various points in the
evolution of a policy. BRIAs completed at the development and options stages need not be
published. All others should be approved by Ministers and published. As such there is merit
in starting the BRIA process as early as possible in the policy cycle, and refreshing the
assessment as required. Economists and other analytical professionals should be consulted
from the earliest stages of policy development in order to ensure that impact assessment is
robust.

The remainder of this outline paper provides summary information on the format and content
of the BRIA template.
Title of Proposal
This section of the BRIA will provide a full title of proposal including any document reference
(e.g. that of any related EC directive).
Purpose and intended effect
This section of the BRIA will provide information on three elements: general background; the
objectives and rationale for Government intervention, and alignment and consistency with
established principles of Better Regulation.
Consultation
This section of the BRIA will provide information on consultation:
• Within Government - listing the Government agencies and directorates/departments
that you have consulted and explain how their input supported the formulation of the
policy proposals.
•

Public Consultation

Partial - Giving details of any informal consultation carried out prior to publication of the
formal consultation.
Final - recording the public consultation results, any related and subsequent
developments to the proposal and any impact on the decision being taken from these
results.
•

Business

The distinctive benefits of the BRIA process derive from the need to engage with 6-12
companies which are expected to be affected by the proposal in order to better assess
the costs and/or benefits to business (and thereby support economic recovery and
increased and sustainable economic growth). This section should provide relevant
details of the businesses - which should be appropriately diverse in terms of both size
and location - involved in the process. The substance of that consultation should be
captured in the "Scottish Firms Impact Test" section of the BRIA.
The independent Regulatory Review Group (RRG) recommended this change to
Ministers and members have agreed to provide advice and support where there is
uncertainty about whether there will be an impact on business or difficulty accessing an
appropriate range of business contacts.
Options
This section of the BRIA will provide information on option development, the sectors and
groups affected, and costs and benefits. This is the one of the main analytical components
of the BRIA, as it should provide evidence to:


2139

4

•
•

compare the costs and benefits of policy options aimed at addressing the problem; and
support the final policy recommendation, including how the benefits from the policy
options justify the costs.

Scottish Firms Impact Test
This section of the BRIA has evolved from and includes the small business impact test. It
addresses the key challenge of thinking and gathering evidence about the impact on specific
industries, firm types and businesses of different sizes. The information provided in this
section of the BRIA should indicate how many businesses and sectors are likely to be
affected by the proposal, and assess impact on the competitiveness of Scottish companies
within the UK or elsewhere in Europe or the rest of the world.
Information for this section should feature evidence gathered from:
• sectoral representative organisations, and the main business organisations including CBI
(Scotland), the Federation of Small Businesses (Scotland), the Scottish Chambers of
Commerce, the Institute of Directors (Scotland), Scottish Council Development Industry
and;
• the STUC and/or relevant trade unions.
It should also make clear where impacts will or could be different for different parts of an
industry, (e.g. banks and building societies, rather than financial advisers), or different parts
of a supply chain (e.g. manufacturers, rather than wholesalers or retailers).
However, a core element of the BRIA approach is that policy officials should identify, and
visit or consult up to 12 businesses - of varying sizes and sectors as appropriate - likely to
be affected by the policy proposals being developed in order to quality assure any separate
assessment of what the likely cost or benefit to business will be. This direct engagement
with companies should be face to face and officials should visit the company wherever
possible and particularly in the initial stages of getting to know the business. In broad terms
each contact will involve discussing what the legislation might or will do and what that might
mean to the business (this should include form filling). With each business the impact and
cost to the business should be calculated, in monetary and other terms as appropriate.
Impact on small businesses
Policy officials must - as before - look in particular at the impact on micro and small
businesses1. Most businesses in Scotland are small businesses. Small businesses make a
major contribution to the health of the economy and to diversity of opportunity in our society.
The vitality of the small business sector is therefore critical to the Government's Purpose.
The assessment of the impact on small business should therefore indude consideration of
the following issues:
• the variation in the regulatory burden between a self-employed, micro, small, medium
and a large business;
• whether compliance flexibility options could assist a micro, small, medium business to
meet the requirements of the proposal;
• the distribution of benefits of the proposal between a self-employed, micro, small,
medium business;
• the extent of compliance by a self-employed, micro, small, or medium business versus
large business; and
• the relative impact on a self-employed, micro, small, or medium business of penalties for
non-compliance - for example, by expressing costs as a percentage of turnover.

I



Small businesses have less than 50 employees, micro business have less than 10 employees.
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LeQalAid Impact Test
BRIAs relating to all proposed regulations in Scotland that could give rise to increased use of
legal processes or create new rights or responsibilities should give particular attention to
possible impacts on the legal aid fund. This section of the BRIA is unchanged from the
superseded RIA process, and should consider any implications relating to individuals' right to
access to justice through availability of legal aid and possible expenditure from the legal aid
fund.
Enforcement and monitorinQ
This section of the BRIA should describe in appropriate detail proposals to enforce and
monitor compliance and impact for each of the options.
The next two sections are optional prior to consultation, but must be completed
thereafter and included in the final BRIA.
Implementation and delivery plan
This section of the BRIA will provide information on outline implementation and delivery
plans covering the main issues for each option. These are likely to reference back to earlier
sections and might include, for example:
• Ownership - e.g. who is responsible for implementation and who will make decisions?
• The aims of implementation -on the policy objective and outcomes considered
necessary, including success criteria.
• Timetable for implementation - key decision points and milestones.
• Communication.
• Risk assessment and management.
Summary and recommendation
This section of the BRIA should describe the option is being recommended and explain why
with appropriate reference to analysis of the costs and benefits. A table will summarise the
information gathered for each option.
Declaration and publication
The Cabinet Secretary or Minister responsible for the policy (or the Chief Executive of non
departmental public bodies and other agencies if appropriate) is required to sign off all
BRIAs prior to publication.
Five copies of any published BRIA should be placed in the Scottish Parliament Information
Centre when consultation is initiated or the regulation/legislation is presented to Parliament.
Where appropriate, one copy should be sent to each one of the following: the lead
Committee, Subordinate Legislation Committee, and the Parliament Legal Advisers.
Any published BRIA should also be copied to the Better Regulation and Industry
Engagement team who will ensure that it is also published on the Scottish Government's
Better ReQulationweb paQes.
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Subordinate Legislation Committee
Remit and membership
Remit:
1. The remit of the Subordinate Legislation Committee is to consider and report
on(a) any(i) subordinate legislation laid before the Parliament;
(ii) Scottish Statutory Instrument not laid before the Parliament but
classified as general according to its subject matter;
(iii) Pension or grants motion as described in Rule 8.11A.1;
and, in particular, to determine whether the attention of the Parliament should
be drawn to any of the matters mentioned in Rule 10.3.1;
(b) proposed powers to make subordinate legislation in particular Bills or other
proposed legislation;
(c) general questions relating to powers to make subordinate legislation; and
(d) whether any proposed delegated powers in particular Bills or other
legislation should be expressed as a power to make subordinate legislation.
(Standing Orders of the Scottish Parliament, Rule 6.11)
Membership:
Jackson Carlaw
Margaret Curran
Bob Doris
Helen Eadie
Rhoda Grant
Ian McKee (Deputy Convener)
Jamie Stone (Convener)
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SL/S3/10/R20

Subordinate Legislation Committee
20th Report, 2010 (Session 3)
Public Services Reform (Scotland) Bill as amended at Stage 2
The Committee reports to the Parliament as follows—
1.
At its meetings on 16 and 23 March 2010, the Subordinate Legislation
Committee considered the delegated powers provisions in the Public Services
Reform (Scotland) Bill as amended at Stage 2. The Committee submits this report
to the Parliament under Rule 9.7.9 of Standing Orders.
2.
The Scottish Government provided the Parliament with a supplementary
memorandum on the delegated powers provisions in the Bill (―the supplementary
DPM‖)1.
Delegated Powers Provisions
3.
The Committee considered the supplementary DPM and other delegated
powers in the Bill and is content with the powers contained in sections: 47; 63(A1);
86A; 90(10N)(3)(ga); 90A(1); 90A(4); 96(1); 97(1); 97(2)(ea) and (eb); 98B; 98G;
schedule 1A, paragraph 5; schedule 12A, paragraph 4 and schedule 12A,
paragraph 7.
Section 8A – Delegation of certain functions of Forestry Commissioners
under Forestry Act 1967
4.
This delegated power, being a power of direction, was not explained in the
supplementary DPM. The Committee’s remit in relation to this power is to
consider whether the power would be more appropriately exercised as a power to
make subordinate legislation.
5.
Section 8A of the Bill inserts new sections 7B and 7C to the Forestry Act
1967 (―the 1967 Act‖). Subsection 7C(4) sets out the definition of ―community‖ for
the purposes of the provisions on ―community bodies‖ in the inserted section 7B.
1

Public Services Reform (Scotland) Bill. Supplementary Delegated Powers Memorandum.
Available at:
http://www.scottish.parliament.uk/s3/bills/26-PubSerRef/b26as3-stage2-amend-dpm.pdf

SP Paper 411

1

Session 3 (2010)


2147

Subordinate Legislation Committee, 20th Report, 2010 (Session 3)
A community is defined by reference to a postcode unit or units. It must comprise
the persons from time to time resident in that postcode unit(s) and entitled to vote
at a local government election in a polling district which includes that unit or units.
6.
The above relates to the provisions in the inserted section 7B. That section
permits the Forestry Commissioners to delegate functions under the 1967 Act to
―community bodies‖ in relation to land in Scotland that is placed at the disposal of
the Commissioners by the Scottish Ministers under that Act, and which is let to a
―community body‖ to which the delegation of functions is made.
7.
The delegated power in the inserted section 7C(4) is that the Scottish
Ministers may direct otherwise, as to the definition of ―community‖ in the provision.
8.
The Committee asked the Scottish Government to fully explain why it
considered it appropriate that the power of direction conferred by section 7C of the
1967 Act (inserted by section 8A) should be exercisable in the form of direction by
the Scottish Ministers, rather than by subordinate legislation.
9.
Given that this delegated power confers the power to modify the provisions in
section 7C(4) without further parliamentary scrutiny of the modification, it is a form
of ―Henry VIII‖ power. Where agreed to by the Parliament, such a power would
normally be exercisable by subordinate legislation subject to affirmative procedure.
10. In its response to the Committee, the Scottish Government justified its
position, in effect, on the basis that section 8A here provides for definitions of
―community‖ and ―community body‖ consistent with those in the Land Reform
(Scotland) Act 2003 (―the 2003 Act‖), as regards the right of such bodies to buy
land.
11. Although the direction power allows for the amendment of the definition of
―community‖ in the Bill, the Committee accepted the argument that it may be
sensible to have a consistent approach between the provisions in the 1967 Act
and the 2003 Act. Where the definition of ―community body‖ is varied for the
purposes of the community right to buy legislation, it seems likely that it would be
varied at the same time for the purposes of the delegation of Forestry Commission
functions in relation to land held by community bodies, as the bodies in question
appear to be the same.
12. Having considered the explanation provided by the Scottish
Government, the Committee considers the power in section 8A (inserting
section 7C(4) of the 1967 Act) is acceptable to be exercised in the form of
directions.
PART 2 – ORDER-MAKING POWERS
Background
13. Sections 10 to 23 of the Bill propose very significant order-making powers in
relation to public services reform, and the reform of public bodies. Section 10
requires to be read along with––
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the power to change what is a ―public function‖ (section 11)
the pre-conditions for the powers (section12)
the restrictions in sections 15 to 19
the procedural requirements in sections 20 to 22.

14. In its Stage 1 Report (paragraph 11), the Committee reported that the powers
in Part 2 are ―very broad powers which can be used to deliver significant
restructuring and revision of public functions across the Scottish Administration
and public sector‖. The Committee raised a number of significant concerns as to
the manner in which the powers were framed, and recommended that these
should be considered further by the lead committee and the Parliament in their
scrutiny of the Bill.2
Section 10 – Public functions: efficiency, effectiveness and economy
Power to make provision to improve the exercise of public functions
15. Section 10(2) provides that, for the purposes of section 10(1), ―public
functions‖ are the functions of the persons, bodies and office-holders listed in
schedule 3. Schedule 3 has been amended to omit Audit Scotland and the
Scottish Commission for Public Audit, since Audit Scotland may be required to
audit both the Scottish Government and the Scottish Parliamentary Corporate
Body (―SPCB‖) itself, and the Scottish Commission for Public Audit’s role is to
scrutinise Audit Scotland’s budget.
16. Section 10(3)(b) has been amended to omit the reference to abolishing.
Alternate provision is made in new subsection (6A) to put beyond doubt that
provision may be made to dissolve a person, body or office-holder listed in
schedule 3 (other than those listed in subsection (3)(b)) only if it has, or will have
by virtue of the order, no exercisable functions.
17. Section 10(3)(b) is also amended to add the Scottish Court Service and to
replace the entry for Forestry Commissioners to include all cross-border public
authorities. Accordingly, an order cannot amend the constitution of, or dissolve,
any such authority.
18. New subsection 12(2A) responds to concerns raised by the Committee at
Stage 1 that the term ―necessary protection‖ might not be sufficiently clear and
precise. A section 10 order cannot remove a ―necessary protection‖. The new
subsection provides that examples of protections for the purposes of section
12(2)(b) are protections in relation to the independence of judicial decisionmaking, civil liberties, health and safety of persons, the environment and cultural
heritage. These examples of necessary protections are not exhaustive, but the
Committee considers that they at least provide a degree of clarification of what will
be encompassed within this term, as a restriction to the scope of the section 10
powers.

2

Subordinate Legislation Committee. Report on Public Services Reform (Scotland) Bill at Stage 1.
Available at: http://www.scottish.parliament.uk/s3/committees/subleg/reports-09/sur09psr_bill_stage1.htm
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19. New section 12(2B) provides that, for the purposes of section 12(2)(b) above,
the continued independence of the judiciary is a necessary protection. New
section 12(2C) provides that the holding, care or preservation of property which is
cultural heritage by persons separate from the Scottish Ministers (and any
statutory restrictions on the disposal of such property) are ―necessary protections‖
where the property is vested in such persons as trustees for the public under
statute.
20. New section 14A responds to the concerns raised by the Finance Committee
in relation to the inclusion of the Parliamentary Commissioners and the Scottish
Public Services Ombudsman, as listed in schedule 3. This prevents the Scottish
Ministers from proposing any provision by order under section 10 which relates to
any of these SPCB sponsored bodies in the new schedule 3A, unless requested
and consented to by the SPCB.
21. New section 21(1A) provides, in effect, for ―super-affirmative‖ procedure
requirements. The Scottish Ministers must

lay before the Parliament a copy of the proposed draft order and the
proposed explanatory document



send a copy of these to any person to be consulted under section 21(1),
and



have regard to any representations that are made within 60 days of the
date that the draft proposed order was laid.

In the usual way, the period of 60 days does not include parliamentary recess
dates. After that, a final draft order can be laid with the further scrutiny period of
40 laying days.
22. The Committee therefore reports that the new super-affirmative
procedure is in accordance with the Committee’s earlier recommendations,
and seeks to enable the Parliament to fully scrutinise that the proposed use
of the power is appropriate and proportionate for improving the exercise of
public functions.
Section 10(5)(aa)
23. There is an additional delegated power in this sub-paragraph, that a section
10 order creating a new body, etc., may include provision adding that person, body
or ―officer-holder‖ (sic) to the list of SPCB sponsored bodies in schedule 3A. (The
Committee understands that the typographical error of ―officer-holder‖ will be
corrected following Stage 3). However, the Committee noted that there did not
appear to be a power to consequentially remove any bodies from schedule 3A (if
they are later removed from schedule 3). Nor does there appear to be a power to
add a new body, etc., to schedule 3A, unless a section 10 order creates the new
body, etc.
24. The Committee also noted that the scope or extent of this proposed
delegated power may be significant in view of the provisions in the Scottish
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Parliamentary Commissions and Commissioners etc. Bill (―the SPCC Bill‖),3
presently going through the Parliament. That Bill proposes, inter alia, to abolish
the offices of the Scottish Parliamentary Standards Commissioner and the
Commissioner for Public Appointments in Scotland (section 2). The functions of
those offices are transferred to a new Commission for Ethical Standards in Public
Life in Scotland. Accordingly, if the SPCC Bill were to be passed, it appears to the
Committee that schedule 3A of this Bill may need to be modified to reflect those
proposed changes. The Commissioner for Public Appointments in Scotland and
the Scottish Parliamentary Standards Commissioner are included in Schedule 3A.
These changes could not be made within a section 10 order.
25. The Committee therefore asked the Scottish Government, in relation to the
scope of the delegated power in section 10(5)(aa), to clarify its intentions.
26. In relation to both points, the Scottish Government acknowledged that gaps
might exist in the provisions as amended at Stage 2. The Government confirmed
that it would consider bringing forward technical amendments at Stage 3.
27. The Committee recommends that the Scottish Government brings
forward amendments at Stage 3, to permit adjustments by order to schedule
3A, to reflect any changes that may be made to schedule 3.
Section 11 – Public functions: further provision
Section 11(2) – power to add or remove an entry in schedule 3
28. Section 11(7) has been amended so that local authorities are omitted from
being ―Scottish public authorities with mixed functions or no reserved functions‖ for
the purposes of section 11(3)(b). This responds to the comments on this aspect
by the Committee, and puts beyond doubt that local authorities cannot be added to
schedule 3, by order under section 11(2).
29. New sections 20(3) to (6) respond to the recommendations of both the
Committee and the Finance Committee. These new subsections provide that the
Scottish Ministers cannot make an order under section 11, adding a person, body
or office-holder to schedule 3, unless they have consulted the person, body or
office-holder in question, and a draft order (together with an explanatory
document) has been laid before, and approved by, the Parliament.
30. New section 20(7) provides that, where an order under section 11 only
removes an entry from schedule 3, the order is subject to negative procedure.
Choice of procedure
31. The supplementary DPM explains that if the power is to be used to add a
person, body or office-holder, it is now subject to prior consultation and draft
affirmative procedure, whereas it remains subject to negative procedure if the
proposed use of the power is only to remove an entry. It is considered by the
Scottish Government that this allows for proportionate scrutiny of any proposal to
add or remove a person, body or office-holder, to or from schedule 3.
3

Scottish Parliamentary Commissions and Commissioners etc. Bill. Available at:
http://www.scottish.parliament.uk/s3/bills/39-SPCC/index.htm

5
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32. The Committee accepts that this difference in the degree of scrutiny between
affirmative and negative should be drawn. The addition of persons or bodies to
schedule 3 has the significant effects of expanding the definition of ―public
functions‖ for the purposes of the section 10(1) power, as well as including the
body within the scope of the order-making powers to improve the exercise of
public functions. The removal of a body, on the other hand, is a decision that the
delegated powers in section 10 will no longer apply to the body, perhaps because
the functions of the body through other future primary legislation, have been
transferred over to a different body.
33. The Committee notes that the removal of a body from schedule 3 might have
the effect that relatively minor changes that could improve the exercise of public
functions will, as a result, require to be made by primary legislation, rather than by
way of a section 10 order. This could (depending on the proposals for the body)
be a significant step to take. On balance, however, the Committee accepts this
proposal for the procedures which will apply.
Section 13 – Power to remove or reduce burdens
Section 13(1) - Power to make provision to remove or reduce burdens
34. Section 13(2) has been amended to add ―obstacles to best regulatory
practice‖ to the list of types of burdens that may be removed or reduced by way of
an order under section 13(1). New subsection (3A) defines ―best regulatory
practice‖ to mean practice under which regulatory activities should be carried out
in a way that is transparent, accountable, proportionate and consistent, and should
be targeted only at such cases as require action.
35. New section 13(5A) provides that an order under section 13(1) cannot amend
the constitution of the Scottish Court Service.
36. New section 14(2A) provides that examples of ―necessary protections‖ for the
purposes of section 14(2)(d) are protections in relation to the independence of
judicial decision-making, civil liberties, health and safety of persons, the
environment, and cultural heritage (including access, through display, exhibition or
otherwise, to cultural heritage).
37. New section 14(2B) provides that, for the purposes of section 14(2)(d), the
continued independence of the judiciary as mentioned in section 1 of the Judiciary
and Courts (Scotland) Act 2008 is a necessary protection. New section 14(2C)
provides also that the holding, care or preservation of property which is cultural
heritage, by persons separate from the Scottish Ministers, and any statutory
restrictions on the disposal of such property, are necessary protections where the
property is vested in such persons as trustees for the public under statute.
38. New section 14A prevents the Scottish Ministers from proposing any
provision by order under section 13(1) which relates to any of the Parliamentary
Commissioners and the Scottish Public Services Ombudsman, as listed in new
schedule 3A, unless requested to do so in writing by the SPCB. New section
14A(2) provides that the Scottish Ministers cannot lay any subsequent draft order
containing such provision unless the SPCB consents. (The Commissioners and
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Ombudsman are SPCB sponsored bodies, accordingly with independence from
the Scottish Ministers.)
39. In common with orders under section 10, new section 21(1A) provides, in
effect, for the additional requirements for a form of ―super-affirmative‖ procedure
for orders under section 13(1).
40. The application of super-affirmative procedure is in accordance with
the Committee’s recommendations at Stage 1, and seeks to enable the
Parliament to fully scrutinise, and consult on, the proposed use of these
highly significant powers.
Conclusion on delegated powers contained in Part 2 of the Bill
41. The Committee remains of the view that the powers in Part 2 are very
broad powers which can be used to deliver significant restructuring and
revision of public functions across the Scottish Administration and public
sector. Whether such powers should be given to Scottish Ministers is, in the
view of the Committee, a matter of policy for determination by the Parliament
as a whole and should not be prejudged by this Committee.
42. However, the Committee welcomes the fact that Part 2, as amended,
takes forward various matters which were reported on by the Committee at
Stage 1. In particular––


In relation to the clarity of the precondition in section 12(2)(b), that
any provision in an order cannot remove any necessary protection,
section 12(2A) now includes a list of non-exhaustive examples of
such protections;



In relation to the scope and definition of the order-making powers,
that Part 2 as amended contains further provisions to clarify that
the Scottish Ministers may not propose an order under sections 10
or 13 relating to the SPCB sponsored bodies as listed in schedule
3A, unless this is proposed and consented to by the SPCB; and
that local authorities are excluded from the list of public authorities
that may be added to schedule 3 and so subject to the powers in
section 10(1);



Orders under section 10 and 13 are subject to a “super-affirmative”
form of procedure;



Orders under section 11 are subject to affirmative procedure,
unless the order proposes to remove a body from schedule 3 (and
so removing the body from these order-making powers) when
negative procedure applies. Ministers are also under an obligation
to consult bodies prior to their inclusion in schedule 3 through a
section 11 order.

43. In relation to section 10(5)(aa), the Committee recommends that the
Scottish Government brings forward amendments at Stage 3, to permit

7
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adjustments by order to schedule 3A, to reflect any changes that may be
made to schedule 3.
Section 25F – Public functions: further duty to provide information
Power to require the provision of information on expenditure
44. New section 25F results from an amendment tabled by Derek Brownlee
MSP. It provides that the Scottish Ministers may, by order, ―require each person,
body or office-holder listed in schedule 3 to provide information on expenditure
incurred on any matter relating to the exercise of their functions‖.
45. The supplementary DPM explains simply that this power is designed to
enable the Scottish Ministers to obtain further information on expenditure incurred
by each person, body or office-holder listed in schedule 3, on any matter as the
need arises, without resorting to primary legislation in each instance.
46. The Committee asked the Scottish Government to explain whether it
considered that the section is sufficiently clearly drawn to give effect to the policy
intention, or could be more narrowly drawn, and in particular—


Whether the power could be clearer, that it can be used to specify
matters of different kinds, and in relation to any body listed, on a case by
case basis;



To whom information is to be provided;



Whether the power could be more narrowly drawn to enable particular
types or classes of information to be prescribed, ―as the need arises‖.

47. In its response, the Scottish Government indicated that it was considering
various points with a view to clarifying the detail of the new duties to publish
information, including the order-making power for Scottish Ministers in section
25F. The Scottish Government also stated that it would carefully consider the
various points to which the Committee had drawn attention in deciding what further
amendments to bring forward at Stage 3.
48. The Committee notes that the power is subject to draft affirmative procedure
because its exercise would impose financial disclosure obligations on each
person, body or office-holder listed in schedule 3. The Committee considers that it
is therefore appropriate that the Parliament has the opportunity for detailed
scrutiny of any such draft provisions and that the choice of affirmative procedure is
merited.
49. The Committee also notes that, further to the Scottish Government’s
response, the Cabinet Secretary for Finance and Sustainable Growth has lodged
various amendments at Stage 3. These contain various alternative proposals for
sections 25A to 25G. In particular, amendment number 8 would remove section
25F and, while other delegated powers provisions are proposed, this general
power to make further provision would not be replaced.
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50. The Committee recommends that the Scottish Government clarifies the
detail of the new duties to publish information, including the order-making
power for Scottish Ministers in section 25F to require each person, body and
office-holder listed in schedule 3 to provide information on expenditure
incurred on any additional matter relating to the exercise of their functions.
51. The Committee notes that the Cabinet Secretary has already lodged
various amendments which would considerably alter sections 25A to 25G
(including different delegated powers provisions). These include amendment
8, which proposes to remove section 25F.
PARTS 4 AND 5 – SOCIAL CARE AND SOCIAL WORK AND HEALTH CARE:
SCRUTINY AND IMPROVEMENT
Section 46 – Inspections: reports; and
Section 90 (inserting section 10M) – Healthcare Improvement Scotland
Power to make provision specifying circumstances in which reports may be
withheld etc.
52. In its Stage 1 report, the Committee commented that, while it had been
helpful to receive clarification that the Scottish Government does not intend that
this provision provides a power with respect to the consequences of a report, the
Committee recommended that the Scottish Government consider redrafting the
provision to make clear the intention of the provision in this respect. Section 46(4)
has been amended at Stage 2 by the addition of section 46(4)(a). Section 46(4)(a)
adds to the matters in respect of which regulations can be made by providing that
regulations may specify circumstances in which any right to receive, access to and
availability of copies of reports, or parts of such reports, may be restricted, refused
or withheld.
53. The Committee made a similar comment in relation to the identical provision
in section 90, which inserts a new section 10M into the National Health Service
(Scotland) Act 1978. The amendment to section 10M by the addition of
subsection 10M(4)(c) is in the same terms as the amendment to section 46(4).
54. In its response to the Committee’s Stage 1 report, the Scottish Government
stated that it was not convinced of the need to amend these provisions. The
amendment, which is identical in each case, is one of detail. The Committee is
content with the amendment in so far as it provides further detail of the matters to
which the regulations may relate. However, it does not address the Committee’s
concerns about what is meant by the effect (i.e. the consequence) of a report.
55. The Committee therefore reports that it is content with the amendments
to the powers in sections 46(4) and 90 (inserted section 10M) but draws to
the attention of the Parliament that the amendments do not address the
Committee’s concerns expressed in its Stage 1 report with respect to what is
meant by the “effect” of reports.

9
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Section 87 – Orders and regulations: procedure; and
Section 102 – Order and regulations: Parts 6 and 7
Power when making regulations and orders to make consequential, supplemental,
incidental, transitional, transitory or saving provisions within those orders or
regulations.
56. These are identical provisions introduced at Stage 2. Section 87(1), in the
Bill as introduced, provided that any power conferred by Part 4 on the Scottish
Ministers to make an order or regulations must be exercised by statutory
instrument and may be exercised so as to make different provision for different
purposes. Section 87(1)(aa), introduced by amendment at Stage 2, provides that
any order or regulation-making power in Part 4 includes power to make such
consequential, supplemental, incidental, transitional, transitory or saving provision
as the Scottish Ministers think necessary or expedient. Section 102(1)(aa), which
is expressed in identical terms, relates to any power conferred by Parts 6 or 7 of
the Bill.
57. The supplementary DPM states (at paragraphs 37 and 54) that the powers
are necessary to ensure a smooth transition from the existing legislative
framework established under the Regulation of Care (Scotland) Act 2001, the Joint
Inspection of Children’s Services and Inspection of Social Work Services
(Scotland) Act 2006 and the subordinate legislation made under these enactments
to the new framework to be established by the Bill and the subordinate legislation
made under it. The supplementary DPM also comments that the powers will allow
subordinate legislation under the Bill to take into account unforeseen events at the
time of enactment.
58. It is not clear to the Committee why the new powers in sections 87(1)(aa) and
102(1)(aa) are required when there is already a power to make ancillary provision
in section 101. The Committee is concerned that these additional powers have
been introduced at Stage 2, thus not allowing sufficient time for the same degree
of scrutiny which the Committee is able to give to powers at Stage 1.
59. The Committee was particularly concerned about the application of new
powers in connection with commencement orders under 103(3). The new powers
in sections 87(1)(aa) and 102(1)(aa) are subject to the procedure which relates to
the order or regulation-making power to which they attach. As commencement
orders under section 103(3) are subject to no procedure, the exercise of the ―bolt
on‖ power in section 102(1)(aa), when attached to commencement orders, will not
be subject to parliamentary scrutiny.
60. The Committee finds the proposed powers acceptable in principle, and
that they are subject to the same procedure as the order or regulationmaking power with which they are exercised (generally affirmative or
negative procedure as the case may be). However, where the proposed
power in section 102(1)(aa) is exercised in connection with a
commencement order under section 103(3), in respect of which there is no
procedure, the Committee considers that some form of parliamentary
procedure is appropriate. The Committee does not consider that it is
appropriate for commencement orders with ancillary powers to be subject to
no procedure.
The Committee therefore recommends that Scottish
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Government amendment 82, which disapplies the new power in section
102(1)(aa) from having any effect upon section 103(3), should be agreed to.
PART 7 – MISCELLANEOUS AND GENERAL
Section 103 – Short title and commencement
Power to extend, or further extend, the period for which sections 10 to 25 and
schedules 3 and 4 have effect
61. New subsection 103(2A) introduces an important ―sunset clause‖. This
provides that sections 10 to 25 (the Part 2 order-making powers) cease to have
effect five years after they come into effect, subject to extension for further fiveyear periods, by affirmative order. New section 103(2B) provides that the Scottish
Ministers may by order extend, or (on one or more occasions) further extend, the
period for which sections 10 to 25 and schedules 3 and 4 have effect.
62. The Committee noted from the Stage 2 proceedings, that this provision
results from an amendment by Derek Brownlee MSP, and the amendment was
agreed to without division.
63. New subsection (2C) provides that the order must be made before the end of
the current five year period, and that it has the effect of extending, or further
extending, that period by five years beginning with the date on which the order is
made. Section 102(2) is amended to provide that an order made under this new
section 103(2B) is subject to draft affirmative procedure.
64. The supplementary DPM explains that this power (apart from time-limiting the
Part 2 powers in the Bill) enables the Scottish Ministers to extend, or further
extend with parliamentary approval, the effect of the provisions beyond the initial
period of five years, without resorting to primary legislation in each instance.
65. Given the significance of the Part 2 order–making powers discussed above,
the Committee considers that this is a very significant change in the Bill. As such,
the Committee takes the view that this power is correctly subject to draft
affirmative procedure, as the extension of the powers ought to be affirmed by the
Parliament.
66. Schedule 3A was added at Stage 2 – introduced by new section 14A. The
Committee noted that it appears that the drafting of section 103(2A) may
inadvertently omit reference to schedule 3A.
67. The Committee is content with the delegated power in section 103(2B)
in principle. The Committee is also content that this power is subject to
draft affirmative procedure.
68. The Committee draws to the attention of the Parliament and the
Scottish Government that section 103(2A) does not refer to schedule 3A,
which has been introduced by section 14A. Accordingly, it appears that this
delegated
power
may
not
extend
to
that
schedule.
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Public Services Reform (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 103
Long Title

Schedules 1 to 14

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2A
Patrick Harvie
Supported by: Jackie Baillie
1

Leave out section 2A
Section 10
David Whitton

24

Leave out section 10
Section 11
John Swinney

56

In section 11, page 9, line 17, at end insert—
<(2A) An order under subsection (2)(a) containing provision adding an entry to schedule 3
may include provision adding a corresponding entry to schedule 3A.
(2B) An order under subsection (2)(b) containing provision removing an entry from schedule
3 must include provision removing any corresponding entry from schedule 3A.>
David Whitton

25

Leave out section 11
Section 12
John Swinney

57

In section 12, page 11, line 14, at end insert—
<( )
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For the purposes of subsection (2)(b), the provision in paragraph 7(4) of schedule 2 to
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) as to who the
convener shall be in relation to certain proceedings before the Mental Health Tribunal
for Scotland is a necessary protection.>

SP Bill 26A-ML

1

Session 3 (2010)

David Whitton
27

Leave out section 12
Section 13
David Whitton

28

Leave out section 13
Section 14
John Swinney

58

In section 14, page 13, line 21, at end insert—
<( )

For the purposes of subsection (2)(d), the provision in paragraph 7(4) of schedule 2 to
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) as to who the
convener shall be in relation to certain proceedings before the Mental Health Tribunal
for Scotland is a necessary protection.>

David Whitton
29

Leave out section 14
Section 14A
David Whitton

30

Leave out section 14A
Section 15
David Whitton

32

Leave out section 15
Section 16
David Whitton

33

Leave out section 16
Section 17
David Whitton

34

Leave out section 17

2
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Section 18
David Whitton
35

Leave out section 18
Section 19
David Whitton

36

Leave out section 19
Section 20
John Swinney

59

In section 20, page 16, line 9, after <section> insert <and, if applicable, a provision mentioned in
subsection (2B) of that section>
David Whitton

37

Leave out section 20
Section 21
David Whitton

38

Leave out section 21
Section 22
David Whitton

39

Leave out section 22
Section 23
David Whitton

40

Leave out section 23
Section 24
David Whitton

41
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Leave out section 24

3

Section 25
David Whitton
43

Leave out section 25
Before section 25A
John Swinney

60

Before section 25A, insert—
<Public functions: duties to provide information on certain expenditure etc.
(1)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement of any expenditure that it has incurred during that
financial year on or in connection with the matters described in subsection (2).

(2)

Those matters are—
(a) public relations,
(b) overseas travel,
(c) hospitality and entertainment,
(d) external consultancy.

(3)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement specifying the amount, date, payee and subjectmatter of any payment made during that financial year which has a value in excess of
£25,000.

(4)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement specifying the number of individuals (if any) who,
during that financial year, received remuneration in excess of £150,000 in relation to
service as a member of the listed public body or a member of its staff.

(5)

No information is to be provided under subsection (3) about the remuneration of, or
other payments made to or in respect of, any individual in relation to that individual’s
service as a member of the listed public body or a member of its staff.

(6)

In subsections (4) and (5), the references to a member of a listed public body—
(a) where the body is an office-holder which is not a body corporate, are to that
office-holder,
(b) where the body is a company (within the meaning of the Companies Act 2006 (c.
46)), are to a director or a secretary of that company.

(7)

Each listed public body must have regard to any guidance issued by the Scottish
Ministers about the duties imposed by this section.

(8)

The Scottish Ministers must lay a copy of any such guidance before the Parliament as
soon as is reasonably practicable.>

John Swinney
61

Before section 25A, insert—

4
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<Public functions: duty to provide information on exercise of functions
(1)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement of the steps that it has taken during that financial
year—
(a) to promote and increase sustainable growth through the exercise of its functions,
(b) to improve efficiency, effectiveness and economy in the exercise of its functions.

(2)

Each listed public body must have regard to any guidance issued by the Scottish
Ministers about the duty imposed by subsection (1).

(3)

The Scottish Ministers must lay a copy of any such guidance before the Parliament as
soon as is reasonably practicable.>
Section 25A

John Swinney
62

Leave out section 25A
Section 25B
John Swinney

63

Leave out section 25B
Section 25C
John Swinney

64

Leave out section 25C
Section 25D
John Swinney

65

Leave out section 25D
Section 25E
John Swinney

66

Leave out section 25E
Section 25F
John Swinney

67
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Leave out section 25F
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Section 25G
John Swinney
68

In section 25G, page 20, line 13, leave out subsections (1) and (2) and insert—
<(1)

As soon as is reasonably practicable after the end of each financial year the Scottish
Ministers must publish a statement of the total amount of remuneration paid to special
advisers during that financial year.>
After section 25G

John Swinney
69

After section 25G, insert—
<Public functions: duties to provide information: further provision
(1)

The Scottish Ministers may by order—
(a) modify subsection (1), (3) or (4) of section (Public functions: duties to provide
information on certain expenditure etc.) by varying the periods to which for the
time being statements are to relate and the frequency with which for the time
being statements are to be published,
(b) modify subsection (2) of that section by—
(i)

adding a matter,

(ii) removing a matter,
(iii) amending the description of a matter,
(c) vary the figure for the time being specified in subsection (3) or (4) of that section.
(2)

Any power to make an order conferred by this Part on the Scottish Ministers must be
exercised by statutory instrument.

(3)

An order under subsection (1) or under section (Interpretation of Part 2A) may make
different provision in relation to different listed public bodies.

(4)

No order is to be made under subsection (1) unless a draft of the statutory instrument
containing the order has been laid before, and approved by resolution of, the Parliament.

(5)

A statutory instrument containing an order under section (Interpretation of Part 2A) is
subject to annulment in pursuance of a resolution of the Parliament.>

John Swinney
70

After section 25G, insert—
<Interpretation of Part 2A
In this Part—
“financial year” means a year ending with 31 March or such other date as the
Scottish Ministers may by order specify;
“listed public body” is a person, body or office-holder listed in schedule
(Information on exercise of public functions: listed public bodies).>

6
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Derek Brownlee
71

After section 25G, insert—
<Application of this Part to housing associations and regional Transport
Partnerships
(1)

This Part (other than section 25G) applies to housing associations and regional
Transport Partnerships as it applies to other persons, bodies and office-holders listed in
schedule 3.

(2)

In subsection (1), “housing association” has the meaning given by section 1 of the
Housing Associations Act 1985 (c.69).>
Section 27

Ted Brocklebank
44

In section 27, page 21, line 14, at end insert—
<( )

Creative Scotland must, if directed by the Scottish Ministers to do so, act as the lead
body in co-ordinating the exercise, by such persons, bodies and office-holders specified
in the direction, of such of those persons’, bodies’ and office-holders’ functions as relate
to the matters mentioned in paragraphs (a) to (f) of subsection (1).>
Section 30

Ted Brocklebank
45

In section 30, page 22, line 7, leave out <or specific>
Fiona Hyslop

72

In section 30, page 22, line 16, at beginning insert <Subject to subsection (2),>
Ted Brocklebank

46

In section 30, page 22, line 16, at end insert—
<( )

The Scottish Ministers may not give (or vary) directions under this Part unless a copy of
the directions (or the directions as so varied) has been laid before the Scottish
Parliament.>
Section 43

Karen Whitefield
73

In section 43, page 27, line 33, at end insert—
<(6A) Where SCSWIS decide to conduct an inspection in relation to a matter mentioned in
subsection (3)(b), it must do so jointly with HMIE.
(6B) Where a joint inspection is to be conducted in accordance with subsection (6A)—
(a) SCSWIS may delegate to HMIE the lead role in conducting that inspection, and
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(b) where it does so, HMIE have the functions conferred on SCSWIS by this section
(other than subsection (6A) and this subsection) and by sections 43A, 45 and 46.
(6C) In subsections (6A) and (6B), “HMIE” means Her Majesty’s inspectors of schools, (that
is to say, the inspectors of schools appointed by Her Majesty under the Education
(Scotland) Act 1980 (c.44)).>
Section 53A
Shona Robison
50

In section 53A, page 33, line 11, after <registration> insert <, under this Chapter,>
After section 77
Karen Whitefield

74

After section 77, insert—
<CHAPTER
DISABLED CHILDREN AND THEIR FAMILIES STRATEGIES
National disabled children and their families strategy
(1)

The Scottish Ministers must, before the expiry of the period of 12 months beginning
with the date of Royal Assent, prepare and publish a national disabled children and their
families strategy (the “national strategy”).

(2)

The national strategy is a strategy relating to—
(a) how the Scottish Ministers intend to meet the needs of disabled children and their
families,
(b) what proposals and policies they intend to introduce and implement to do so, and
(c) how they consider the public bodies to which section (Public bodies’ disabled
children and their families strategies) applies (“relevant public bodies”) should
support disabled children and their families.

(3)

Before preparing the national strategy, the Scottish Ministers must consult—
(a) disabled children and their families,
(b) relevant public bodies, and
(b) such other persons as they consider appropriate.

(4)

The Scottish Ministers must—
(a) as soon as reasonably practicable after the end of the period of 12 months
beginning with the date after they first publish the national strategy, and
(b) as soon as reasonably practicable after the end of each subsequent 12 month
period,
publish a report on the steps they have taken to implement that strategy and on any
expenditure they have incurred in so doing.

(5)

The Scottish Ministers must keep the national strategy under review and may, if they
consider it appropriate to do so, vary that strategy.

8
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(6)

The Scottish Ministers must, where they vary the national strategy under subsection (5),
publish that strategy as soon as reasonably practicable after so doing.

(7)

Subsections (3) to (6) apply to a national strategy so varied as they apply to a national
strategy published under subsection (1).>

Karen Whitefield
75

After section 77, insert—
<Public bodies’ disabled children and their families strategies
(1)

Each public body to which this section applies must, before the expiry of the period of
12 months beginning with the date of the publication of the national strategy under
section (National disabled children and their families strategy)(1), prepare and publish a
disabled children and their families strategy.

(2)

A disabled children and their families strategy is a strategy relating to how the services
provided by the public body, or under arrangements made by the body with any other
person for the provision of services, will support disabled children and their families.

(3)

In preparing a disabled children and their families strategy, the public body must take
account of the national strategy published under section (National disabled children and
their families strategy)(1) or, as the case may be, (6).

(4)

Before preparing a local strategy, the public body must consult—
(a) disabled children and their families, and
(b) such other persons as they consider appropriate.

(5)

Each public body must—
(a) as soon as reasonably practicable after the end of the period of 12 months
beginning with the date after they first publish a disabled children and their
families strategy, and
(b) as soon as reasonably practicable after the end of each subsequent 12 month
period,
publish a report on the steps they have taken to implement that strategy and on any
expenditure they have incurred in so doing.

(6)

Each public body must keep their disabled children and their families strategy under
review and may, if they consider it appropriate to do so, vary that strategy.

(7)

Each public body to which this section applies must, where they vary their disabled
children and their families strategy under subsection (6), publish that strategy as soon as
reasonably practicable after so doing.

(8)

Subsections (3) to (7) apply to a disabled children and their families strategy so varied
as they apply to a strategy published under subsection (1).

(9)

The public bodies to which this section applies are—
(a) local authorities, and
(b) such other public bodies as the Scottish Ministers may by order specify.>
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Section 90
Malcolm Chisholm
Supported by: Shona Robison
47

In section 90, page 76, line 4, leave out <may> and insert <must>
Malcolm Chisholm
Supported by: Shona Robison

48

In section 90, page 76, line 6, leave out <Where> and insert <When>
Shona Robison

51*

In section 90, page 76, line 10, at end insert—
<(2A) The Scottish Ministers may, by order—
(a) modify subsection (2)(a) in relation to the functions of HIS which must
be delegated to the Scottish Health Council, or
(b) dissolve the Council.
(2B) Where the Scottish Ministers make an order under subsection (2A)(b)
dissolving the Scottish Health Council, subsection (1) has no effect for so long
as the order is in force in that respect.>
Section 91A
Derek Brownlee

76

In section 91A, page 78, line 13, leave out subsection (4)
Malcolm Chisholm

49

In section 91A, page 78, leave out lines 38 and 39
Shona Robison

12

In section 91A, page 79, line 7, at end insert—
<(b)

after that subsection insert—

“(1A) Where it is brought to the attention of the Commission that any of the
circumstances mentioned in subsection (2) below may apply in respect of a
patient, the Commission may—
(a) direct a Commission Visitor to carry out such investigation as the
Commission considers appropriate into the patient’s case; and
(b) having consulted the Visitor after the investigation, make such
recommendations as it considers appropriate as respects the case.”.>
After section 99A
Derek Brownlee
77

After section 99A, insert—
10
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<Partnership between government and the third sector
Third sector partnership
(1)

The Scottish Ministers, each local authority and each person, body and office-holder
listed in schedule 3 must, in exercising their functions, take account, so far as relevant,
of—
(a) the Joint Statement on the Relationship at Local Level between Government and
the Third Sector,
(b) any statement, agreement or other document entered into in substitution for the
Joint Statement by the parties to that Statement (or any persons or bodies having
similar functions to those parties).

(2)

The Joint Statement on the Relationship at Local Level between Government and the
Third Sector is the statement—
(a) entered into by—
(i)

the Scottish Ministers,

(ii) COSLA,
(iii) SOLACE, and
(iv) SCVO, and
(b) published on 24 September 2009.
(3)

In this section—
“COSLA” means the voluntary association of local authorities known as the
Convention of Scottish Local Authorities,
“SCVO” means the Scottish Council for Voluntary Organisations, a Scottish
charity (Charity Number SC003558) having its registered office at Mansfield
Traquair Centre, 15 Mansfield Place, Edinburgh EH3 6BB,
“SOLACE” means the Society of Local Authority Chief Executives and Senior
Managers, a company incorporated under the Companies Acts as a company
limited by guarantee (Registered Number 2771210) and having its registered
office at Hope House, 45 Great Peter Street, London SW1P 3LT.>

David Whitton
6*

After section 99A, insert—
<PART
PAY BARGAINING COMMITTEE: NON-DEPARTMENTAL PUBLIC BODIES AND PUBLIC CORPORATIONS
Pay bargaining committee: Non-Departmental Public Bodies and public
corporations
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(1)

The Scottish Ministers must, before the expiry of the period of 12 months beginning
with the date of Royal Assent, by order establish an unincorporated body of persons to
be known as the “Non-Departmental Public Bodies and public corporations pay
bargaining committee”.

(2)

In this Part that body is referred to as “the committee”.

(3)

For the purposes of this Part, the matters within the committee’s remit are matters
relating to the—
11

(a) remuneration, and
(b) conditions of employment relating to the duties or working time,
of all staff employed by the Non-Departmental Public Bodies and public corporations
listed in schedule (Pay bargaining committee: Non-Departmental Public Bodies and
public corporations – listed bodies).
(4)

The committee may consider the matters within its remit when—
(a) a matter within its remit is referred to it by the Scottish Ministers, or
(b) it considers appropriate.

(5)

An order under subsection (1) may, in particular, make provision about—
(a) the constitution and procedures of the committee,
(b) the membership of the committee,
(c) the establishment by the committee of sub-committees,
(d) the delegation by the committee of functions to such sub-committees,
(e) the staffing and administrative support for the committee and sub-committees,
(f) the remuneration and allowances payable to members and staff of the committee,
and
(g) any other matters the Scottish Ministers consider to be necessary in connection
with the exercise of the functions of the committee.>

David Whitton
7*

After section 99A, insert—
<Constitution and membership of the committee
(1)

An order made under section (Pay bargaining committee: Non-Departmental Public
Bodies and public corporations)(1) must include provisions about—
(a) procedures for considering and making proposals on the matters within the remit
of the committee, and
(b) arrangements for approving proposals on the matters within the remit of the
committee.

(2)

An order made under section (Pay bargaining committee: Non-Departmental Public
Bodies and public corporations)(1) must also include provisions for members of the
committee to include—
(a) representatives of the Scottish Ministers,
(b) representatives of all bodies listed in schedule (Pay bargaining committee: NonDepartmental Public Bodies and public corporations – listed bodies),
(c) representatives of those trades unions that appear to Scottish Ministers to be
representative of staff employed by all bodies listed in schedule (Pay bargaining
committee: Non-Departmental Public Bodies and public corporations – listed
bodies), and
(d) any other persons that Scottish Ministers consider appropriate.

12
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(3)

In making provision by virtue of subsection (2)(b), the order may include provision for
persons appointed as members of the committee to represent more than one body listed
in schedule (Pay bargaining committee: Non-Departmental Public Bodies and public
corporations – listed bodies).>

David Whitton
8*

After section 99A, insert—
<Orders: procedure
(1)

Any power conferred by this Part to make an order must be exercised by statutory
instrument.

(2)

The Scottish Ministers may not make an order under this Part unless a draft of the
statutory instrument containing the order has been laid before, and approved by
resolution of, the Parliament.>

David Whitton
9*

After section 99A, insert—
<Orders to establish the committee: procedure
(1)

Before laying a draft of an order under section (Pay bargaining committee: NonDepartmental Public Bodies and public corporations)(1) the Scottish Ministers must
consult—
(a) representatives of all bodies listed in schedule (Pay bargaining committee: NonDepartmental Public Bodies and public corporations – listed bodies),
(b) representatives of those trades unions that appear to Scottish Ministers to be
representative of staff employed by all bodies listed in that schedule, and
(c) any other persons that the Scottish Ministers consider appropriate.

(2)

In undertaking any consultation by virtue of subsection (1), the Scottish Ministers must
allow the persons and bodies listed in paragraphs (a), (b) and (c) a minimum of 60 days
to respond.

(3)

Following any consultation undertaken by virtue of subsection (1), the Scottish
Ministers must, when laying a draft of the order, lay before the Scottish Parliament an
explanatory document containing details of the consultation undertaken by virtue of
subsection (1).>

David Whitton
10*

After section 99A, insert—
<Orders to modify list of bodies: procedure
(1)

Schedule (Pay bargaining committee: Non-Departmental Public Bodies and public
corporations – listed bodies) has effect.

(2)

The Scottish Ministers may by order modify schedule (Pay bargaining committee: NonDepartmental Public Bodies and public corporations – listed bodies) by—
(a) adding,
(b) varying, or
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(b) removing,
an entry.
(3)

Before laying a draft of an order under subsection (2) the Scottish Ministers must
consult—
(a) representatives of the body referred to in the draft order,
(b) representatives of those trades unions that appear to Scottish Ministers to be
representative of staff employed by the body referred to in the draft order, and
(c) any other persons that the Scottish Ministers consider appropriate.

(4)

In undertaking any consultation by virtue of subsection (3), the Scottish Ministers must
allow the persons and bodies listed in paragraphs (a), (b) and (c) a minimum of 60 days
to respond.

(5)

Following any consultation undertaken by virtue of subsection (3), the Scottish
Ministers must, when laying a draft of the order, lay before the Scottish Parliament an
explanatory document containing details of the consultation undertaken by virtue of
subsection (3).>

Jeremy Purvis
78

After section 99A, insert—
<PART
PAYMENT OF BONUSES TO CHIEF EXECUTIVES OF NON-DEPARTMENTAL PUBLIC BODIES
Payment of bonuses to chief executives of Non-Departmental Public Bodies
(1)

A body listed in schedule (Payment of bonuses to chief executives of Non-Departmental
Public Bodies – listed bodies) (a “relevant body”) must—
(a) as soon as practicable after this section comes into force, review the terms and
conditions of appointment of its chief executive, and
(b) in so doing, ensure that the remuneration payable to the chief executive does not
include any entitlement to a bonus.

(2)

A relevant body must not, in exercising its functions relating to the remuneration of its
chief executive thereafter, exercise those functions in such a way that results or would
result in that chief executive being paid, or being entitled to be paid, any bonus.

(3)

The Scottish Ministers must not, in exercising any of their functions relating to the
remuneration of the chief executive of a relevant body, exercise those functions in such
a way that results or would result in that chief executive being paid, or being entitled to
be paid, any bonus.

(4)

A payment is a bonus—
(a) if it is payable in addition to any salary, expenses, pension, allowances or
gratuities (including pension, allowances or gratuities payable by way of
compensation for loss of office or employment) to which a person may otherwise
be entitled, and
(b) whether or not it is related to performance or some other matter.

(5)

A person is the chief executive of a relevant body if that person—
(a) is appointed as such by virtue of any enactment, or

14
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(b) otherwise has the functions of chief executive of that body.
(6)

In subsection (2), the reference to functions relating to the remuneration of the chief
executive is a reference to the functions (whether or not conferred by virtue of any
enactment) of—
(a) determining the terms and conditions of appointment of the chief executive, or
(b) otherwise determining, deciding, paying, or making arrangements for the payment
of, the remuneration of the chief executive.

(7)

In subsection (3), the reference to functions relating to the remuneration of the chief
executive is a reference to the functions, conferred on the Scottish Ministers by virtue of
any enactment, of—
(a) determining the terms and conditions of appointment of the chief executive, or
(b) approving or agreeing to the terms and conditions of appointment of the chief
executive.

(8)

The Scottish Ministers may by order modify schedule (Payment of bonuses to chief
executives of Non-Departmental Public Bodies – listed bodies) by—
(a) adding,
(b) varying, or
(c) removing,
an entry.

(9)

An order under subsection (8) must be made by statutory instrument.

(10) The Scottish Ministers may not make an order under subsection (8) unless a draft of the
statutory instrument containing it has been laid before, and approved by resolution of,
the Scottish Parliament.>
Section 100A
Patrick Harvie
Supported by: Jackie Baillie
4

Leave out section 100A
Section 100B
John Swinney

79

In section 100B, page 98, line 26, leave out <and (3)> and insert <to (3A)>
John Swinney

80

In section 100B, page 98, line 31, at beginning insert <Subject to subsection (3A),>
John Swinney

81

In section 100B, page 98, line 34, at end insert—
<(3A) Paragraph 7 of schedule 4 to the Scottish Public Services Ombudsman Act
2002 (Ombudsman not to investigate contractual or commercial transactions
relating to a listed authority) does not apply.>
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15

Patrick Harvie
Supported by: Jackie Baillie
5

Leave out section 100B
Section 102
John Swinney

82

In section 102, page 99, line 29, at beginning insert <except an order under section 103(3),>
Jeremy Purvis

83

In section 102, page 99, line 38, at end insert—
<( ) order is to be made under section 103(2E),>
Derek Brownlee

84

In section 102, page 99, line 38, at end insert—
<( ) order is to be made under section 103(3) which brings into force section 2A, 100A
or 100B or schedule 1A or 1B,>
Derek Brownlee

85

In section 102, page 100, line 2, after <103(3)> insert <other than one bringing into force section
2A, 100A or 100B or schedule 1A or 1B>
Section 103
Jeremy Purvis

86

In section 103, page 100, line 6, after <90A,> insert <(Payment of bonuses to chief executives of
Non-Departmental Public Bodies),>
David Whitton

52

In section 103, page 100, line 7, leave out subsections (2A) to (2C)
John Swinney

87

In section 103, page 100, line 7, after <3> insert <, 3A>
John Swinney

88

In section 103, page 100, line 14, at end insert—
<( )

Where, by virtue of subsection (2A) (or that subsection read with subsection (2B))
sections 10 to 25 and schedules 3 to 4 cease to have effect, that repeal does not affect
any order made under section 10 or 13(1).>

Jeremy Purvis
89

In section 103, page 100, line 14, at end insert—
16
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<(2D) Section (Payment of bonuses to chief executives of Non-Departmental Public Bodies)
ceases to have effect at the end of financial year 2011-2012.
(2E) But the Scottish Ministers may by order extend, or (on more than one occasion) further
extend, the period for which that section has effect.
(2F) An order under subsection (2E)—
(a) must be made before the end of the period referred to in that subsection, and
(b) has the effect of extending, or further extending, that period for the period
specified in the order beginning with the day the order is made.>
John Swinney
90

In section 103, page 100, line 16, leave out from <made> to end of line 17 and insert <appoint>
Derek Brownlee

91

In section 103, page 100, line 17, at end insert—
<( )

An order bringing into force section 2A, 100A or 100B or schedules 1A or 1B may not
be made before the expiry of the period of 12 months beginning with Royal Assent.>
Schedule 1A

Patrick Harvie
Supported by: Jackie Baillie
2

Leave out schedule 1A
Schedule 1B
Patrick Harvie
Supported by: Jackie Baillie

3

Leave out schedule 1B
Schedule 3
John Swinney

92

In schedule 3, page 121, leave out lines 25 and 26
John Swinney

93

In schedule 3, page 122, line 10, at beginning insert <Board of Trustees for the>
John Swinney

94

In schedule 3, page 122, line 11, at beginning insert <The Trustees of the>
John Swinney

95
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In schedule 3, page 122, line 12, at beginning insert <Board of Trustees of the>
17

John Swinney
96

In schedule 3, page 122, line 22, at beginning insert <Board of Trustees of the>
David Whitton

26

Leave out schedule 3
Schedule 3A
David Whitton

31

Leave out schedule 3A
Schedule 4
David Whitton

42

Leave out schedule 4
After schedule 4
John Swinney

97

After schedule 4, insert—
<SCHEDULE
(introduced by section (Interpretation of Part 2A))
INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS: LISTED PUBLIC BODIES

5

The Scottish Ministers
Accountant in Bankruptcy
Accounts Commission for Scotland
Additional Support Needs Tribunals for Scotland
Architecture and Design Scotland

10

Audit Scotland
Board of Trustees for the National Galleries of Scotland
Board of Trustees of the National Museums of Scotland
Board of Trustees of the Royal Botanic Garden, Edinburgh
Bòrd na Gàidhlig

15

Caledonian Maritime Assets Ltd
Chief Investigating Officer established by section 9(1) of the Ethical Standards in Public
Life etc. (Scotland) Act 2000 (asp 7)
any Children’s Panel
any Children’s Panel Advisory Committee
18
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20

Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Common Services Agency for the Scottish Health Service
Creative Scotland
Crofters Commission

25

David MacBrayne Ltd
Drinking Water Quality Regulator for Scotland
Forestry Commissioners
General Teaching Council for Scotland
any Health Board

30

Healthcare Improvement Scotland
Her Majesty’s Chief Inspector of Constabulary
Her Majesty’s Chief Inspector of Fire and Rescue Authorities
Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland

35

Highland and Islands Airports Ltd
Highlands and Islands Enterprise
Judicial Appointments Board for Scotland
any Justice of the Peace Advisory Committee
Keeper of the Records of Scotland

40

Keeper of the Registers of Scotland
Lands Tribunal for Scotland
Learning and Teaching Scotland
Local Government Boundary Commission for Scotland
Macaulay Land Use Research Institute

45

Mental Health Tribunal for Scotland
Mental Welfare Commission for Scotland
Mobility and Access Committee for Scotland
Moredun Research Institute
any National Park authority

50

Parole Board for Scotland
Police Complaints Commissioner for Scotland
any Private Rented Housing Committee
Private Rented Housing Panel
Public Transport Users’ Committee for Scotland

55
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Quality Meat Scotland

19

Queen’s Printer for Scotland
Registrar General of Births, Deaths and Marriages for Scotland
Risk Management Authority
Royal Commission on the Ancient and Historical Monuments of Scotland
60

Scottish Advisory Committee on Distinction Awards
Scottish Agricultural College
Scottish Agricultural Wages Board
Scottish Charity Appeals Panel
Scottish Charity Regulator

65

Scottish Children’s Reporter Administration
Scottish Commission for Human Rights
Scottish Court Service
Scottish Criminal Cases Review Commission
Scottish Crop Research Institute

70

Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council
Scottish Futures Trust Ltd
Scottish Housing Regulator

75

Scottish Information Commissioner
Scottish Law Commission
Scottish Legal Aid Board
Scottish Legal Complaints Commission
Scottish Local Authorities Remuneration Committee

80

Scottish Natural Heritage
Scottish Parliamentary Standards Commissioner
Scottish Police Services Authority
Scottish Public Services Ombudsman
Scottish Qualifications Authority

85

Scottish Road Works Commissioner
Scottish Social Services Council
Scottish Sports Council
Scottish Water
Skills Development Scotland Co. Ltd

90

Social Care and Social Work Improvement Scotland
any Special Health Board

20
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Standards Commission for Scotland
The Trustees of the National Library of Scotland
95

Visiting Committees (appointed under section 19(3) of the Prisons (Scotland) Act 1989
(c. 45) or constituted by rules made under section 39 (as read with section 8(1)) of that
Act
VisitScotland
Water Industry Commission for Scotland>

Derek Brownlee
97A As an amendment to amendment 97, line 36, at end insert—
<any housing association (within the meaning given by section 1 of the Housing
Associations Act 1985 (c.69))>
Derek Brownlee
97B

As an amendment to amendment 97, line 56, at end insert—
<any regional Transport Partnership>
Schedule 8
Shona Robison

53

In schedule 8, page 138, line 41, leave out <Part> and insert <schedule>
Schedule 12
Shona Robison

54

In schedule 12, page 156, line 32, after <10G> insert <, 10Z10(2A)>
Schedule 12A
Shona Robison

13

In schedule 12A, page 160, line 4, leave out <with> and insert <who have a>
Shona Robison

14

In schedule 12A, page 160, line 5, at end insert—
<(ba) persons who are, or have been, carers of those who have a mental
disorder;>
Shona Robison

15
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In schedule 12A, page 160, line 10, leave out from <two> to the end of line 14 and insert—

21

<(a) one person who falls within paragraph (b) of sub-paragraph (1) of this
paragraph; and
(b) one person who falls within paragraph (ba) of sub-paragraph (1) of this
paragraph.>
Malcolm Chisholm
98

In schedule 12A, page 160, line 34, leave out from <is> to end of line 35 and insert <has
otherwise breached the terms and conditions of the member’s appointment>
Shona Robison

16

In schedule 12A, page 161, line 26, leave out <with> and insert <who have a>
Shona Robison

17

In schedule 12A, page 161, line 27, at end insert—
<(ba) persons who are, or have been, carers of those who have a mental
disorder;>
Shona Robison

18

In schedule 12A, page 161, line 31, leave out from <two> to the end of line 36 and insert—
<(a) one person who falls within paragraph (b) of sub-paragraph (5); and
(b) one person who falls within paragraph (ba) of sub-paragraph (5).>
Shona Robison

19

In schedule 12A, page 162, line 22, leave out <two committees (“the advisory committees”)> and
insert <at least one committee (an “advisory committee”)>
Shona Robison

20

In schedule 12A, page 162, line 25, leave out <the advisory committees> and insert <any
advisory committee>
Shona Robison

21

In schedule 12A, page 162, line 27, leave out <The advisory committees> and insert <An
advisory committee>
Shona Robison

22

In schedule 12A, page 162, line 28, leave out from <and> to end of line 29
Shona Robison

23

In schedule 12A, page 164, line 9, at end insert—
<(za) consult the Commission;>

22
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After schedule 14
David Whitton
11*

After schedule 14, insert—
<SCHEDULE
(introduced by section (Orders to modify list of bodies: procedure))
PAY BARGAINING COMMITTEE: NON-DEPARTMENTAL PUBLIC BODIES AND PUBLIC CORPORATIONS –
LISTED BODIES

Non-Departmental Public Bodies
Accounts Commission for Scotland
Board of Trustees for the National Galleries of Scotland
Board of Trustees of the National Museums of Scotland
Board of Trustees of the Royal Botanic Garden, Edinburgh
Bòrd na Gàidhlig
Creative Scotland
Crofters Commission
Deer Commission for Scotland
Highlands and Islands Enterprise
Learning and Teaching Scotland
any National Park Authority
Police Complaints Commissioner for Scotland
Quality Meat Scotland
Risk Management Authority
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Agricultural Wages Board
Scottish Children's Reporter Administration
Scottish Criminal Cases Review Commission
Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council
Scottish Legal Aid Board
Scottish Legal Complaints Commission
Scottish Natural Heritage
Scottish Police Services Authority
Scottish Qualifications Authority
Scottish Social Services Council
Scottish Sports Council
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23

Social Care and Social Work Improvement Scotland
Skills Development Scotland Co. Ltd
The Trustees of the National Library of Scotland
VisitScotland
Water Industry Commission for Scotland
Public corporations
Caledonian Maritime Assets Ltd
David MacBrayne Ltd
Highlands & Islands Airports Ltd
Scottish Futures Trust Ltd
Scottish Water>
Jeremy Purvis
99*

After schedule 14, insert—
<SCHEDULE
(introduced by section (Payment of bonuses to chief executives of Non-Departmental Public
Bodies)(1))
PAYMENT OF BONUSES TO CHIEF EXECUTIVES OF NON-DEPARTMENTAL PUBLIC BODIES – LISTED
BODIES

Accounts Commission for Scotland
Board of Trustees for the National Galleries of Scotland
Board of Trustees of the National Museums of Scotland
Board of Trustees of the Royal Botanic Garden, Edinburgh
Bòrd na Gàidhlig
Creative Scotland
Crofters Commission
Deer Commission for Scotland
Highlands and Islands Enterprise
Learning and Teaching Scotland
any National Park Authority
Police Complaints Commissioner for Scotland
Quality Meat Scotland
Risk Management Authority
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Agricultural Wages Board
Scottish Children's Reporter Administration

24
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Scottish Criminal Cases Review Commission
Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council
Scottish Legal Aid Board
Scottish Legal Complaints Commission
Scottish Natural Heritage
Scottish Police Services Authority
Scottish Qualifications Authority
Scottish Social Services Council
Scottish Sports Council
Social Care and Social Work Improvement Scotland
Skills Development Scotland Co. Ltd.
The Trustees of the National Library of Scotland
VisitScotland
Water Industry Commission for Scotland>
Long Title
David Whitton
55

In the long title, page 1, line 3, leave out from second <to> to <legislation;> in line 5
John Swinney

100
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In the long title, page 1, line 5, after <legislation;> insert <to make provision for the publication
of information on expenditure and certain other matters by certain public bodies;>

25

Public Services Reform (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
the text of amendments to be debated during Stage 3 consideration, set out in the
order in which they will be debated. THIS LIST DOES NOT REPLACE THE
MARSHALLED LIST, WHICH SETS OUT THE AMENDMENTS IN THE
ORDER IN WHICH THEY WILL BE DISPOSED OF.

Groupings of amendments
Group 1: Regulation of the water industry (consumers)
1, 4, 79, 80, 81, 5, 84, 85, 91, 2, 3, 92
Group 2: Order-making powers
24, 25, 57, 27, 28, 58, 29, 30, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 43, 52, 87, 26, 31, 42, 55
Notes on amendments in this group
Amendment 52 pre-empts amendment 87
Debate to end no later than 55 minutes after proceedings begin

Group 3: Order-making powers – technical changes
56, 59, 93, 94, 95, 96
Group 4: Duties to provide information on certain expenditure
60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 97, 97A, 97B, 100
Group 5: Creative Scotland as the lead body on culture
44
Debate to end no later than 1 hour 25 minutes after proceedings begin

Group 6: Creative Scotland – directions from Scottish Ministers
45, 72, 46
Group 7: Social Care and Social Work Improvement Scotland and Her Majesty’s
Inspectorate of Education – child protection inspections
73

SP Bill 26A-G

1

Session 3 (2010)
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Group 8: Minor and technical amendments
50, 82, 88, 90, 53
Group 9: Disabled children and their families strategies
74, 75
Debate to end no later than 2 hours after proceedings begin
Group 10: Establishment of the Scottish Health Council
47, 48, 51, 54
Group 11: Mental Welfare Commission for Scotland (MWCS) – functions
76, 49, 12, 23
Group 12: Third sector partnership
77
Group 13: Pay bargaining committee: Non-Departmental Public Bodies (NDPBs) and
public corporations
6, 7, 8, 9, 10, 11
Debate to end no later than 2 hours 40 minutes after proceedings begin
Group 14: Payment of bonuses to chief executives of NDPBs
78, 83, 86, 89, 99
Group 15: MWCS – membership, visitors and committees
13, 14, 15, 98, 16, 17, 18, 19, 20, 21, 22
Debate to end no later than 3 hours 15 minutes after proceedings begin
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Session 3

Meeting of the Parliament
Thursday, 25 March 2010
Note: (DT) signifies a decision taken at Decision Time.
Public Services Reform (Scotland) Bill: Bruce Crawford, on behalf of the
Parliamentary Bureau, moved S3M-6051—That the Parliament agrees that, during
Stage 3 of the Public Services Reform (Scotland) Bill, debate on groups of
amendments shall, subject to Rule 9.8.4A, be brought to a conclusion by the time
limits indicated, each time limit being calculated from when the Stage begins and
excluding any periods when other business is under consideration or when a
meeting of the Parliament is suspended (other than a suspension following the first
division in the Stage in the morning and afternoon being called) or otherwise not in
progress:
Groups 1 and 2: 55 minutes
Groups 3 to 5: 1 hour 25 minutes
Groups 6 to 9: 2 hours
Groups 10 to 13: 2 hours 40 minutes
Groups 14 and 15: 3 hours 15 minutes.
The motion was agreed to.
Public Services Reform (Scotland) Bill: The Bill was considered at Stage 3.
The following amendments were agreed to without division: 56, 57, 58, 59, 62, 63,
64, 65, 66, 67, 70, 72, 50, 47, 48, 49 and 12
The following amendments were agreed to (by division)—
60 (For 120, Against 2, Abstentions 0)
61 (For 122, Against 2, Abstentions 0)
68 (For 121, Against 2, Abstentions 0)
69 (For 122, Against 2, Abstentions 0)
51 (For 77, Against 46, Abstentions 0)
The following amendments were disagreed to (by division)—
1 (For 63, Against 64, Abstentions 0)
24 (For 62, Against 63, Abstentions 0)
25 (For 61, Against 63, Abstentions 0)
27 (For 61, Against 63, Abstentions 0)
28 (For 60, Against 64, Abstentions 0)
29 (For 61, Against 63, Abstentions 0)
30 (For 61, Against 63, Abstentions 0)
32 (For 61, Against 63, Abstentions 0)
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33 (For 61, Against 63, Abstentions 0)
34 (For 61, Against 63, Abstentions 0)
35 (For 61, Against 63, Abstentions 0)
36 (For 61, Against 63, Abstentions 0)
37 (For 61, Against 63, Abstentions 0)
38 (For 61, Against 63, Abstentions 0)
39 (For 61, Against 63, Abstentions 0)
40 (For 61, Against 63, Abstentions 0)
41 (For 61, Against 63, Abstentions 0)
43 (For 61, Against 63, Abstentions 0)
44 (For 16, Against 64, Abstentions 44)
73 (For 61, Against 62, Abstentions 0)
74 (For 60, Against 65, Abstentions 0)
77 (For 32, Against 47, Abstentions 45)
The following amendments were moved and, with the agreement of the Parliament,
withdrawn: 45 and 76
The following amendments were not moved: 71, 46 and 75
The Deputy Presiding Officer extended the time-limits under Rule 9.8.4A(a).
Public Services Reform (Scotland) Bill: The Parliament resumed consideration of
the Bill at Stage 3.
The following amendments were agreed to without division: 79, 80, 81, 82, 87, 88,
90, 92, 93, 94, 95, 96, 53, 54, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23 and 100
The following amendments were agreed to (by division)—
91 (For 77, Against 48, Abstentions 0)
97B (For 108, Against 17, Abstentions 0)
97 (For 123, Against 2, Abstentions 0)
The following amendments were disagreed to (by division)—
78 (For 17, Against 63, Abstentions 45)
84 (For 30, Against 94, Abstentions 0)
85 (For 31, Against 94, Abstentions 0)
52 (For 62, Against 63, Abstentions 0)
26 (For 62, Against 62, Abstentions 0; amendment disagreed to on casting
vote)
31 (For 62, Against 63, Abstentions 0)
42 (For 62, Against 63, Abstentions 0)
97A (For 16, Against 109, Abstentions 0)
98 (For 62, Against 62, Abstentions 0; amendment disagreed to on casting
vote)
55 (For 61, Against 63, Abstentions 0)
The following amendment was moved and, with the agreement of the Parliament,
withdrawn: 6.
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The following amendments were not moved: 7, 8, 9, 10, 4, 5, 83, 86, 89, 2, 3, 11 and
99.
The Minister for Parliamentary Business moved a motion without notice under Rule
9.8.5A that the time-limits be extended by 15 minutes.
The motion was agreed to.
Public Services Reform (Scotland) Bill: The Cabinet Secretary for Finance and
Sustainable Growth (John Swinney) moved S3M-6023—That the Parliament agrees
that the Public Services Reform (Scotland) Bill be passed.
After debate, the motion was agreed to ((DT) by division: For 109, Against 16,
Abstentions 0).
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[The Presiding Officer opened the meeting at
09:00]

Business Motion
The Presiding Officer (Alex Fergusson):
Good morning. The first item of business is
consideration of business motion S3M-6051, in the
name of Bruce Crawford, on behalf of the
Parliamentary Bureau, which sets out a timetable
for stage 3 of the Public Services Reform
(Scotland) Bill.
Motion moved,
That the Parliament agrees that, during Stage 3 of the
Public Services Reform (Scotland) Bill, debate on groups of
amendments shall, subject to Rule 9.8.4A, be brought to a
conclusion by the time limits indicated, each time limit being
calculated from when the Stage begins and excluding any
periods when other business is under consideration or
when a meeting of the Parliament is suspended (other than
a suspension following the first division in the Stage in the
morning and afternoon being called) or otherwise not in
progress:
Groups 1 and 2: 55 minutes
Groups 3 to 5: 1 hour 25 minutes
Groups 6 to 9: 2 hours
Groups 10 to 13: 2 hours 40 minutes
Groups 14 and 15: 3 hours 15 minutes.—[Bruce
Crawford.]

Motion agreed to.

25004

Public Services Reform
(Scotland) Bill: Stage 3
09:00
The Presiding Officer (Alex Fergusson): The
next item of business is stage 3 of the Public
Services Reform (Scotland) Bill. In dealing with
amendments, members should have the bill as
amended at stage 2, which is SP bill 26A; the
marshalled list of amendments, which is SP bill
26A-ML; and the groupings, which I, as Presiding
Officer, have agreed. The division bell will sound
and proceedings will be suspended for five
minutes before the first division this morning. The
period of voting for the first division will be 30
seconds. Thereafter, I will allow a voting period of
one minute for the first division after a debate. All
other divisions will be 30 seconds.
Section 2A—Transfer to certain bodies of
functions of Waterwatch Scotland
The Presiding Officer: Group 1 is on regulation
of the water industry. Amendment 1, in the name
of Patrick Harvie, is grouped with amendments 4,
79 to 81, 5, 84, 85, 91, 2, 3 and 92.
Tricia Marwick (Central Fife) (SNP): On a
point of order, Presiding Officer. There are no
printed copies of the marshalled list or groupings
of amendments at the back of the chamber for the
benefit of members. Can somebody look into that?
The Presiding Officer: There should be. We
will put that right as soon as possible, if that is the
case. I call Patrick Harvie.
Patrick Harvie (Glasgow) (Green): Presiding
Officer, I cannot tell you how pleased I am to be
the first member to speak in the stage 3 debate on
this mess of a bill—at least I could tell you, but we
have rules against the kind of language that I
would use.
My amendments deal with one organisation that
the Government wants to change, but they also
speak more widely to the bill as a whole. Stage 2
amendments transferred
―Waterwatch Scotland‘s customer representation and
complaints handling roles to Consumer Focus Scotland and
the Scottish Public Services Ombudsman ... to allow for the
transfer of staff to either body and to require those bodies
together with the Water Industry Commission for Scotland,
to form co-operation agreements.‖

My amendments
amendments.

propose

to

reverse

those

The Cabinet Secretary for Finance and
Sustainable Growth may well make the case in
favour of the amendments that he proposed and
persuaded the Finance Committee to accept at
stage 2—indeed, surely he will make that case—
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on the basis of the better functioning of
arrangements or lower costs, but there is also a
case against. As we have heard, the present
complaints handling function is working well.
Complaints are down by around 75 per cent and
the arrangements, which allow one body to cover
both the public and private sectors and are funded
by a levy on the industry, have genuine benefits.
The current arrangements do not cost a lot.
Indeed, Waterwatch has identified savings that
could be made if it was allowed to retain its current
powers. In short, there is a case against, and it
boils down to if it ain‘t broke, don‘t fix it.
I lodged my amendments not because I am
utterly persuaded of either case—for or against
change—but because the first that I knew of the
changes, as the convener of the Transport,
Infrastructure and Climate Change Committee,
which scrutinises water industry bodies in
Scotland, was after stage 2, by which time the
amendments had been made. If the Scottish
Government wishes to inspire people with
confidence that any order-making powers that the
bill creates will be used responsibly and that
consultation will be meaningful and in advance to
give everyone the chance to make their view
heard, that was not the way to go about things.
My committee takes evidence regularly from
Waterwatch and other water industry bodies, after
which we follow up by taking evidence from
ministers. At no point did the cabinet secretary or
ministers say, ―By the way, I am thinking about
abolishing this body. What does the committee
think?‖ The Government should have sought our
views in that way. That would have been the
responsible way to go about making this change
and perhaps would have inspired confidence
among members that any order-making power will
be used responsibly and consistent with the
principles of transparency and accountability that
members will no doubt debate later. That is my
objection to the stage 2 amendments, and it is why
I am seeking to reverse them.
I move amendment 1.
The Cabinet Secretary for Finance and
Sustainable Growth (John Swinney): I turn first
to the Government amendments. Amendments 79
to 81 are technical amendments. They amend the
Scottish Public Services Ombudsman Act 2002 to
ensure that the ombudsman can handle
complaints from customers against licensed
providers. Amendment 92 is a consequential
amendment that was omitted at stage 2. It
removes the convener of the water customer
consultation panels and the panels themselves
from schedule 3 to give consistency with the
current text of the bill.
I turn to Patrick Harvie‘s and Derek Brownlee‘s
amendments. Patrick Harvie raised concerns
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about the lack of Parliament scrutiny of the
Waterwatch proposals. I welcome the opportunity
that he has given the Parliament to discuss the
matter. Waterwatch has two functions: to consider
complaints about Scottish Water and to represent
the views of water customers. It is a small
organisation that employs seven staff, and
although it has performed its functions well, as a
small organisation it has disproportionate
overheads and limited access to specialist advice.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): For clarification, can the
cabinet secretary confirm that the effect of the
amendments of that the ombudsman can now be
involved in contractual disputes involving Scottish
Water,
Scottish
Water
solutions,
and
subcontractors?
John Swinney: As I have set out, the
ombudsman will be able to take forward the
functions of Waterwatch.
The provisions in the bill will transfer
Waterwatch‘s complaints handling function to the
Scottish Public Services Ombudsman and its
representative role to Consumer Focus Scotland,
both of which are significantly larger bodies than
Waterwatch and operate across a wide range of
sectors.
Jeremy Purvis: Will the cabinet secretary give
way?
John Swinney: No. I have to make progress.
The transfer will create a number of benefits for
consumers. It will simplify access by moving
towards a one-stop shop for consumer complaints
handling and representation. It will allow the
Scottish Public Services Ombudsman and
Consumer Focus Scotland to bring to bear the
expertise and experience that they have built up in
related fields and will ensure that the lessons that
are learned from complaints handling and
customer representation in any service can lead to
improvement across all services. The proposals
will also save money. The Parliament has now
seen the updated financial memorandum. The
transfer of Waterwatch‘s functions to the Scottish
Public Services Ombudsman and Consumer
Focus Scotland will save water customers
£300,000 a year—more than a third of
Waterwatch‘s budget. In light of my comments, I
hope that Patrick Harvie will agree not to press
amendment 1 and not to move his other
amendments in the group.
Derek Brownlee‘s amendment 91 proposes that
the transfer of Waterwatch‘s functions should not
occur until one year after royal assent is received.
I am perfectly happy to support that. It will ensure
that there is sufficient time for careful transition
planning, thereby ensuring an uninterrupted
service for consumers and allowing time for Mr
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Harvie‘s committee to consider the issue and
report on it. Mr Brownlee‘s amendments 84 and 85
would introduce either affirmative or negative
procedure into the process for commencement of
the Waterwatch provisions, which would be a
highly unorthodox process for commencement. Of
greater concern is the uncertainty that those
amendments would create for Waterwatch,
particularly when combined with his amendment
91 to delay commencement for a year. In effect,
Waterwatch as an organisation and its staff would
be left in limbo, unsure of what the future would
be. That would be hugely unsettling and would be
likely to result in poor staff morale and lower
service to customers. In short, Mr Brownlee‘s
approach is not the correct one. On that basis, I
invite him not to move amendments 84 and 85.
The purpose of the Government simplification
programme is to declutter the public bodies
landscape in Scotland to improve the quality and
efficiency of the services that are provided to the
people of Scotland. In the current financial climate,
we must explore every avenue of public service
reform that will improve services and reduce cost.
The transfer of Waterwatch‘s functions to the
Scottish Public Services Ombudsman and
Consumer Focus Scotland achieves both. I
commend it to Parliament.
Derek Brownlee (South of Scotland) (Con): I
am perhaps not quoting Patrick Harvie directly, but
he suggested, if I picked him up correctly, that the
issue is finely balanced, which is what the Review
of SPCB Supported Bodies Committee and the
Finance Committee found. On the general issue of
Waterwatch, there are questions about whether
what is proposed is a meaningful simplification.
The sums of money involved are relatively small. I
appreciate, though, that that does not take away
the need to consider savings.
The cabinet secretary said that my amendments
are unorthodox. They may be, but I still believe
them to be competent. Delaying commencement
until 12 months after royal assent is received
would effectively move the issue into the next
session. I think that we all accept that there is a
significant possibility that Scottish Water, as an
entity, will not be in the same position in the next
session. At that point, we may take a different view
on the appropriate regime for complaints handling.
Amendment 91 would allow Parliament to
reconsider the issue in the next session of
Parliament.
Patrick Harvie‘s concerns in relation to the
Transport, Infrastructure and Climate Change
committee are fair. Malcolm Chisholm has made
the same point in connection with other provisions
in the bill. The issue comes down to the fact that,
rather unusually, the Finance Committee was the
lead committee for the bill. However, that reflects
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the fact that the bill is a rag-tag of various issues
rather than a coherent whole. I intend to press
amendments 84 and 91, and encourage members
to support them.
The Presiding Officer: Four members wish to
speak in the open debate. I can give them no
more than two minutes each.
Jackie Baillie (Dumbarton) (Lab): I speak in
support of amendments 1 to 5, in the name of
Patrick Harvie, which seek to reverse the
amendments made by the cabinet secretary at
stage 2 and keep Waterwatch Scotland intact. It is
worth recalling the context of our discussion on
Waterwatch. Members will be aware of the work of
the Review of SPCB Supported Bodies
Committee, which was ably led by the Deputy
Presiding Officer Trish Godman. The committee
reported in May 2009 after spending some time
considering a range of bodies and their value and
governance arrangements. Of course, Waterwatch
was included in that. The committee concluded
that
―Waterwatch should not be transferred as proposed.‖

Joe FitzPatrick (Dundee West) (SNP): Will the
member take an intervention?
Jackie Baillie: No, I do not have time.
Mr Swinney‘s plan to split Waterwatch
Scotland‘s functions between the SPSO and
Consumer Focus Scotland was therefore denied,
after due consideration, by the Review of SPCB
Supported Bodies Committee. His decision to fly in
the face of that considered position by introducing
amendments at stage 2 was disappointing and
perhaps had a touch of ―the cabinet secretary
knows best‖. Of course, the cabinet secretary
knows his own mind, because did he not say that
he was happy for the future of Waterwatch
Scotland to be considered and decided by the
Scottish Parliamentary Corporate Body? We now
realise that he meant that only if the SPCB agreed
with his view. So, out went the dummy from the
pram and in came a raft of stage 2 amendments. I
am sure that the cabinet secretary will tell
members—he has done so—that the abolition of
Waterwatch will have no impact on services and
will save money. Well, that is not entirely accurate,
because savings will be generated not by the
proposed merger but by dismantling the statutory
regional panel and national committee structure.
The Parliament amended the Water Services
etc (Scotland) Bill at stage 2 in 2005 to set up
Waterwatch, including its consumer consultation
panels. I observe that Waterwatch has stated that
the saving would be greater if it was required only
to investigate complaints. However, the cabinet
secretary has ignored that view, because it is a
case of his way or no way.
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The Presiding Officer: I must hurry you.
Jackie Baillie: Finally, Presiding Officer—
The Presiding Officer: I really must hurry you.
Jackie Baillie: Okay. I simply add that when the
then Environment and Rural Development
Committee considered the issue, Rob Gibson,
Richard Lochhead and, indeed, Alex Johnstone
actively supported the measure. We believed in an
holistic approach in 2005 and we believe in it now.
I urge support for Patrick Harvie‘s amendments.
Jeremy Purvis: The cabinet secretary said on 9
December 2008:
―I do not think that it would be appropriate for the
Government to add something else to the remit of the
Scottish Public Services Ombudsman, as that would begin
to contaminate the sense of judgment that members of the
public will want to have.‖—[Official Report, Review of SPCB
Supported Bodies Committee, 9 December 2008; c 29.]

When he appeared in front of the Finance
Committee only a month later, the Government‘s
view had turned 180 degrees. That is why the
Finance Committee was surprised when it was
given the amendments for consideration.
Committee members abstained during that
consideration because we wanted to know why
the cabinet secretary had changed his view. We
did not receive an explanation, and we have not
subsequently received one. The cabinet secretary
has not convincingly explained why what he said
on 9 December 2008 no longer stands.
There is an issue of substance that is of
concern, which the cabinet secretary has not
addressed fully in the Government‘s amendment
81. That amendment makes the SPSO a body that
will be involved in and
―investigate contractual or commercial transactions‖

relating to Scottish Water, any of its
subcontractors and Scottish Water Solutions. I
know that the minister responsible, Mr Stevenson,
has been involved in a flurry of activity with his
officials at the back of the chamber. I am not sure
what the results of that relating to—
Joe FitzPatrick: He is sitting there.
09:15
Jeremy Purvis: And Mr FitzPatrick will, no
doubt, contribute to this debate, if he is so
confident.
There are concerns with regard to amendment
81 and the justification that the Government has
not provided. That is why we will support Patrick
Harvie‘s amendments.
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be interested to see how he votes on amendment
81. Waterwatch was part of the dispersal policy of
the previous Administration, and dispersed jobs to
an area with relatively poor employment. Thirty
jobs in the constituency will go back to the centre if
the bill is enacted as it is. I am not going to repeat
other members‘ points, but the other important
point is that the SPSO cannot deal with systemic
complaints; it can deal only with individual
complaints. Waterwatch has shown that, by
dealing with systemic complaints, it has improved
the performance of Scottish Water. Frankly, what
the Government proposes is vandalism for the
sake of numbers, and it should be opposed. I
support Patrick Harvie‘s amendments.
The Presiding Officer: I call Patrick Harvie to
wind up and either press or withdraw amendment
1. I ask him to do so as briefly as he can.
Patrick Harvie: The cabinet secretary has,
indeed, argued the case in favour of the change
that he proposes, arguing that it will simplify the
service that will be offered to consumers, that
lessons learned from the sector will be more
widely applicable and that there will be some cost
savings. There have been queries, even within the
few minutes that we have had to debate the issue,
from several sides of the chamber about whether
cost savings can be achieved given the structure
of Waterwatch and whether some of the cost
savings will be achieved at the expense of the
purpose of previous legislation that we passed.
That issue runs through the whole bill. We should
be very cautious about reversing and ignoring, for
cost savings alone, the objectives that we had in
mind when we passed legislation in the first place.
As Richard Simpson and Jeremy Purvis
highlighted, the question is whether there would
be weaknesses in the system under the SPSO.
The cabinet secretary has stated clearly that his
purpose is to declutter the landscape—that
purpose is not shared by all of us in the chamber.
We should ensure that the landscape works better
rather than simply make it clearer for the sake of it.
We should look to achieve that objective rather
than decluttering. I will press amendment 1.
The Presiding Officer: The question is, that
amendment 1 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division,
but there will be a five-minute suspension before
it.

Dr Richard Simpson (Mid Scotland and Fife)
(Lab): I rise to speak because Waterwatch is in
my constituency and that of Keith Brown. We will
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09:18
Meeting suspended.
09:23
On resuming—
The Presiding Officer: We will proceed with
the division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)


2192

25012

Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)
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The Presiding Officer: The result of the
division is: For 63, Against 64, Abstentions 0.
Amendment 1 disagreed to.
Section 10—Public functions: efficiency,
effectiveness and economy
The Presiding Officer: Group 2 is on ordermaking powers. Amendment 24, in the name of
David Whitton, is grouped with amendments 25,
57, 27, 28, 58, 29, 30, 32 to 41, 43, 52, 87, 26, 31,
42 and 55.
Members will have picked up that time is pretty
tight. I understand that there are important points
to be made and important debates to be had, but I
ask members to be as brief as possible. I also
draw members‘ attention to the pre-emption
information that is shown on the groupings paper.
David Whitton (Strathkelvin and Bearsden)
(Lab): It is widely accepted that part 2 is the most
contentious part of the bill. Certainly, it is the part
that has attracted the most criticism and comment.
Labour is again arguing that part 2 should be
removed altogether, which is consistent with the
position that we took in the Finance Committee at
stage 2, when we warned that we could not
support part 2 as it stood and that we were looking
to the cabinet secretary to bring forward new
proposals to address the concerns that had been
expressed.
We were not alone in expressing our disquiet at
the cabinet secretary‘s plans. Members of the
Education, Lifelong Learning and Culture
Committee, the Health and Sport Committee and
the Rural Affairs and Environment Committee all
criticised part 2. The Education, Lifelong Learning
and Culture Committee recommended the removal
of part 2, with only the SNP members who were
present dissenting. The Rural Affairs and
Environment Committee said that it would prefer to
see the powers that the cabinet secretary is
seeking to take for himself removed from the bill.
Members of the Health and Sport Committee
recommended that the Scottish Public Services
Ombudsman and other bodies that were
established and that are funded directly by the
Scottish Parliamentary Corporate Body be
removed from schedule 3 and added to the list of
those that are exempted from ministerial control.
The committee members came to those
conclusions as a result of the evidence that they
took from a wide range of witnesses from all
corners of Scottish public life, all of whom told the
cabinet secretary that what he proposes in part 2
is more than a step too far. Indeed, as has been
said before, it is unprecedented.
What was the cabinet secretary‘s reaction to
that? He simply reaffirmed his view that he does
not agree with his critics. Lined up against him are
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all the commissioners who have been appointed
by the Parliament, as well as the ombudsmen; the
chair of the Equality and Human Rights
Commission Scotland; the Standards, Procedures
and Public Appointments Committee; the Lord
President of the Court of Session; the police
complaints commissioner for Scotland; and
learned legal academics such as Professor Alan
Page, professor of public law at the University of
Dundee, Professor Chris Himsworth, professor of
administrative law at the University of Edinburgh,
and Dr Aileen McHarg, senior lecturer in public law
at the University of Glasgow. All of those people
argued against Mr Swinney‘s power grab.
I will not go through what sections 10 and 13
would allow ministers to do. Suffice it to say that
they would allow ministers to remove burdens; to
abolish, confer, transfer or delegate functions; and
to create or abolish public bodies. I repeat what I
said when we debated the bill at stage 1: the
cabinet secretary, in a minority Government with
no parliamentary majority, wants to take for
himself the powers to do what he likes because he
wants to go further and faster without troubling the
Parliament with primary legislation. Yet, as the
professors told the Finance Committee, the ordermaking powers are unprecedented at both
Scottish and United Kingdom levels. In taking the
powers, Scottish National Party ministers would be
able to abolish or merge public bodies at will.
Mr Swinney argues that there is a precedent for
his proposals in section 57 of the Local
Government in Scotland Act 2003. However, as
the Finance Committee noted, that was not
mentioned as a precedent for the power in section
10 of the bill in the accompanying documents or
during evidence that was given by the bill team. In
addition, there are key differences between the
powers in the 2003 act—which are, essentially, for
local authorities—and the wide-ranging and
extensive powers that are listed in section 10. The
Scottish Government argues that the provisions in
section 13 largely mirror provisions in the UK
Legislative and Regulatory Reform Act 2006. If so,
why did Mr Swinney not just adopt the provisions
that are set out in it?
To be fair to Mr Swinney, some minor changes
have been made. He lodged amendments at stage
2 to remove Audit Scotland and the Scottish
Commission for Public Audit from the long list in
schedule 3 of organisations to which he could
apply his super powers. Nevertheless, all the
bodies that have been created by act of the
Scottish Parliament remain on that long list—and
therein lies the constitutional challenge. Should a
minister be allowed to have the power to abolish
or amend, on a whim, the powers of such bodies
without returning to Parliament and making the
changes through primary legislation? As one of
our witnesses commented, we are hardly


2193

25015

25 MARCH 2010

overburdened with primary legislation—members
who have taken part in the many education
debates will testify to that.
Mr Swinney obviously believes that, in order to
go further and faster, we must agree to set up an
enhanced super-affirmative procedure to make
changes to any of those public bodies. However,
despite assurances from the Presiding Officer, the
question must be asked whether using the
Parliament‘s corporate body as a means to make
changes to some of those bodies is the correct
procedure to adopt.
At the heart of the problem surrounding part 2 is
the lack of consultation right at the beginning.
The SNP Government has set itself a target to
cut the number of public bodies by merging some
and transferring responsibilities between others,
but that does not necessarily constitute real
reform. Taking unprecedented, draconian powers
that would allow ministers to override the will of
the Parliament is not the democratic way forward.
The fixation on the extraordinary powers that
ministers are demanding to force through change
in the teeth of widespread opposition is not the
answer. The cabinet secretary was given the
chance to make changes, but he has simply
tinkered at the margins. That is why we believe
that part 2 should be removed altogether.
I move amendment 24.
09:30
John Swinney: It is clear that we have an
intense political debate on the issue. I am all for
political debate, but the debate must be based on
facts. Mr Whitton has inadvertently misled
Parliament. He said that the provisions will give
ministers the power to overrule Parliament. That is
simply not true. Any order that is made under the
order-making powers to change the functions of
any body will not pass with my final say; it will
pass only when Parliament gives its consent. Mr
Whitton
has
therefore
fundamentally
misrepresented the position. I ask him to
apologise when he sums up for misconstruing and
misrepresenting the Scottish Government‘s
position. [Interruption.]
The Presiding Officer: Order.
John Swinney: If Mr Whitton has a good and
convincing explanation as to why what I have said
is not the case, I will, of course, apologise to
Parliament. However, he is the one with a problem
to think about for the remainder of the debate.
Mr Whitton seeks to remove the order-making
powers in part 2 in their entirety. That means that
ministers in the current or any future Government
would not be able to bring proposals for the
Parliament‘s consideration to improve the exercise
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of public functions, having regard to efficiency,
effectiveness and economy, or to remove or
reduce burdens in existing legislation. The issue
that is before us is as simple as that.
The order-making powers in part 2 have an
important part to play in making it possible for
Parliament to take advantage of opportunities to
simplify and streamline the public bodies
landscape as they arise without the need for
primary legislation on every occasion. I disagree
fundamentally with what Patrick Harvie said earlier
about the need for us to rationalise the public
bodies landscape. The forward perspective on
public expenditure and the issues that were raised
in
yesterday‘s
United
Kingdom
budget
demonstrate that it is clearer than ever that we
need flexibility to be able to make real
improvements in the delivery of public services
and to get the best possible value from the public
pound.
I have always accepted that the order-making
powers need to be accompanied by proper
safeguards. Those safeguards were further
strengthened at stage 2 to meet the
recommendations that were made by the Finance
Committee and the Subordinate Legislation
Committee as well as concerns that were
expressed by particular bodies. Mr Whitton
characterised those changes as minor. They were
not minor; they were fundamental changes that
were
recommended
by
the
Subordinate
Legislation Committee. I accepted in full the
proposals that were made.
Let me explain some of the safeguards. First, a
proposed order would have to satisfy a series of
stringent statutory requirements. A proposal would
have to be proportionate to the policy objective,
and it could not remove any necessary protection
in existing legislation. Any modification or transfer
of functions would have to be broadly consistent
with the general objects or purpose of the original
body. We have made it clear that an order could
not remove certain protections, including the
independence of judicial decision making, which
addresses the issues that the Lord President
raised; civil liberties protections; health and safety
protections; and cultural heritage protections,
which addresses issues that the national
collections raised. We have also made it expressly
clear that a body could not be abolished unless it
was an empty shell that had no functions left to
exercise.
The power to initiate proposals and the final say
on whether an order can be laid before Parliament
in relation to parliamentary commissioners and
ombudsmen will rest with the Scottish
Parliamentary Corporate Body.
Karen Gillon (Clydesdale) (Lab): Will the
cabinet secretary underline why he thinks that it is
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appropriate for the Parliament to give power to the
corporate body, which meets only in private, to
determine whether there should be a decision to
amend primary legislation by subordinate
legislation? Surely one of the underlying principles
of the Parliament is that as much work as possible
should be carried out in an open and transparent
manner. The corporate body is not that type of
body.
John Swinney: The corporate body undertakes
sensitive consideration of issues on behalf of
Parliament. It is elected by Parliament; it is chosen
by us to represent and progress a certain range of
issues. The Finance Committee accepted that the
corporate body should be invited to take forward
the issue that we are discussing. The last time I
looked, the corporate body‘s decision making was
subject to a significant amount of external scrutiny.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Does the cabinet secretary
accept that doing what is proposed would politicise
the corporate body and change its role entirely? At
the moment, it is responsible for the administration
of the Parliament building.
John Swinney: The corporate body determines
the budgets of the commissioners in question.
How much more political can an issue be? It
consists of individuals who have been chosen by
Parliament to exercise functions, and we should
trust it to address some issues, as the provisions
mean that decisions would ultimately come back
to Parliament for all members to make.
Mr Whitton said in his rather interesting speech
that the commissioners opposed the proposals.
The Scottish Information Commissioner said that
he saw merits in the proposals, providing that the
independence of the commissioners was assured.
I have taken steps to ensure that there is no
misunderstanding in that respect. Mr Whitton
spoke about people who had expressed concerns
about the provisions. All of those concerns were
expressed before stage 2, and before the
Government made significant concessions at
stage 2.
We have given full effect to the Subordinate
Legislation
Committee‘s
procedural
recommendations. That means that, at the start of
the consultation process, a draft order would have
to be laid before Parliament with an explanatory
document. There would then be a period of 60
days to allow full public consultation and scrutiny
by the relevant parliamentary committees if they
wished to do that. Once laid, the draft order would
be subject to the affirmative resolution procedure.
In all of that, Parliament would have the final say;
ministers would not have the final say on any of
the provisions.
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Mr Whitton raised the issue of a precedent and
asked why it was not raised earlier. The
Government raised the issue of a precedent in
response to concerns that the Finance Committee
expressed. That is how the parliamentary process
works: committees raise concerns and the
Government addresses them. If we do not do that,
we are criticised for not listening to committees;
we are now being criticised for giving answers to
issues that committees raised. Of course, the
Administration in 2003—I accept that Mr Whitton
was not a part of it—enacted the Local
Government in Scotland Act 2003, in which
powers were enshrined that allow primary
legislation to be altered by secondary legislation,
with the necessary safeguards.
The Government has listened to and addressed
the concerns that have been raised about ordermaking powers in the bill.
Amendments 57 and 58, in my name, are
further examples of our having listened to
representations and adjusted our proposals
accordingly. They provide that the role of the
president of the Mental Health Tribunal for
Scotland and sheriffs in restricted patient cases is
a necessary protection that cannot be removed by
an order under part 2.
Amendment 87 is a consequential amendment
that is designed to ensure that the new sunset
clause operates properly in relation to schedule
3A.
I urge members to support the order-making
powers in part 2 and to resist Mr Whitton‘s
amendments, which would deprive Parliament—I
stress Parliament—of the opportunity to consider
further proposals for pursuing the public services
reform agenda in an efficient and effective fashion.
Karen Gillon: To me, this is a simple and
straightforward debate: how does this Parliament
want to amend primary legislation? Members
know how difficult it is to get anything on the face
of a bill—all Governments resist placing detail in a
bill as much as they can. Therefore, if something
is in primary legislation, it has been deemed by
Parliament to be sufficiently important not to be
dealt with by subordinate legislation.
One issue that we come up against time and
again—the Rural Affairs and Environment
Committee dealt with it only yesterday—is
subordinate legislation that comes to committee
badly drafted and at the last minute. Yesterday,
the committee took the unprecedented step of
agreeing a motion to annul a negative statutory
instrument for precisely that reason.
If we are serious about amending primary
legislation, we must be confident in the
subordinate legislation process by which we would
do that. We are asking the Parliament‘s corporate
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body—a body that, as Mike Rumbles correctly
says, is not a political body and which meets in
private—to make such decisions on behalf of
Parliament. This Parliament is the primary place
for amending primary legislation; it should not be
done through subordinate legislation. If something
is important enough to be in primary legislation, it
should be amended by primary legislation. That is
a principle of the Parliament, and one that we
should hold dear.
Derek Brownlee: The issue was debated
exhaustively at stage 1 and in the various
committees. We said that in the bill as introduced,
the safeguards did not go far enough but that we
could see a role for part 2, provided that the
safeguards were right.
At stage 2, I lodged an amendment to introduce
a sunset clause, which is now part of the bill. One
of Mr Whitton‘s amendments would remove it—I
am sure because he is trying to delete all of part 2
rather than because he has a particular aversion
to my sunset clause.
The key issue for Parliament to consider is
whether the Government has done sufficient to
address the concerns raised about the powers in
part 2. We have had welcome clarification on the
scope of the necessary protection element; we
have had a new schedule 3A, which moves the
parliamentary commissioners and ombudsmen
into a separate schedule; we have had the
removal of Audit Scotland from the scope of part
2; and we have had significant procedural
improvements. That leads us to conclude that the
safeguards have been improved sufficiently to
allow us to support part 2.
I accept that the corporate body may not be the
perfect organisation to consider the parliamentary
commissioners and ombudsmen, but it is difficult
to think of another parliamentary vehicle that
would allow—
Members: Parliament?
The Presiding Officer: Order.
Derek Brownlee: No, it is difficult to think of
another committee or group that could handle the
role without our saying, in effect, that the roles of
the commissioners and ombudsmen can be
amended only by primary legislation. We need to
think very carefully about operating a different
standard for some of the commissioners and
ombudsmen from that for the rest of the public
sector.
Parliament will still have the final say and we
certainly do not believe that the commissioners
and ombudsmen should be given some exalted
status that prevents Parliament from ever
reconsidering their role, whether their status can
change and whether efficiencies can be made.
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Others may take a different view, but we do not
believe that it would be healthy to safeguard the
commissioners in the way that other members
have suggested. The procedural safeguards and
other measures in the bill, as they stand, provide
sufficient protection while allowing us to proceed.
Jeremy Purvis: Under part 2, radical changes
to a number of bodies, without any ability for
Parliament to amend and with the bodies grouped
together, could be brought to the Parliament by
statutory instrument. The cabinet secretary is right
when he says that Parliament will have a final say,
but it will not have a full say in potentially largescale changes to parliamentary commissioners or,
because they are schedule 3 bodies, to any
children‘s panel or any health board in Scotland.
At stage 2, I lodged an amendment, similar to
one that the United Kingdom Parliament had
agreed for its legislation, to allow this Parliament
to decide the appropriate method by which
changes to improve the efficiency and
effectiveness of public bodies should be brought
forward. That was defeated by the Conservatives
and the SNP—and I am afraid that, as far as the
Labour Party is concerned, Tom McCabe was less
than clear in his position.
I am pleased that David Whitton has lodged
amendments to delete part 2. I will support them,
and I hope that all of the Labour group similarly
supports them. When I moved my amendments at
stage 2, the three Labour members on the
Finance Committee were split. I hope that Mr
Whitton has a greater ability to ensure that all the
Labour votes are behind him for his amendments
than he had for my amendments.
In Westminster, the Conservatives called the
equivalent of part 2 of this bill the ―abolition of
Parliament bill‖. I hope that when it comes to the
decision on the amendments today, they will have
a consistent position north and south of the
border.
09:45
Helen Eadie (Dunfermline East) (Lab): Derek
Brownlee is simply wrong and misleads
Parliament when he suggests that the Parliament
would not have any say. The whole purpose of
requiring any changes to be in primary legislation
is to give Parliament a much stronger say. We
know that when issues are raised in subordinate
legislation and statutory instruments come before
committees, there is often insufficient scrutiny by
dint of committees‘ sheer volume of work. That is
wrong and should not happen. We should have
much more careful scrutiny of all legislation going
through the Parliament.
On the question of the Scottish Parliamentary
Corporate Body, when I made a proposal on
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separate legislation just two weeks ago, the advice
that I was given by the Parliament‘s legal advisers,
which was based on advice that they had received
from the Scottish Government‘s legal advisers,
was that to invest powers in the corporate body
would simply be wrong because it is a committee
of the Parliament that may not always be in
existence.
Tricia Marwick: Will the member give way?
Helen Eadie: The member can press her
request-to-speak button if she wants to speak.
This Parliament has the power to decide in
legislation to invest powers in other bodies, and I
do not agree that using the Scottish Parliamentary
Corporate Body is the right way to proceed. That
is the legal advice of this Parliament and the
advice to which I will have regard when I support
David Whitton‘s amendments.
Tricia Marwick: On a point of order, Presiding
Officer. As you chair the corporate body, will you
confirm that it is not like any other committee of
the Parliament? It is set up under the Scotland Act
1998, and to abolish the corporate body that act
would need to be changed.
The Presiding Officer: I think that the member
is probably correct, but she has her point on the
record.
Jeremy Purvis: On a point of order, Presiding
Officer. As chairman of the corporate body, will
you state for clarification whether the corporate
body currently has any ability under the Scotland
Act 1998 to initiate legislative proposals on
parliamentary commissioners that the whole
Parliament has decided to establish?
The Presiding Officer: I am not really prepared
to comment at this point. We are getting into a
policy debate that I am not prepared to get drawn
into at this time.
Jeremy Purvis: On a further point of order,
Presiding Officer. Given that the ruling that you
said you would come back with is pertinent to how
some members will decide to vote on the
amendments, when do you consider that it would
be appropriate to give your view on my first point
of order?
The Presiding Officer: The member makes a
perfectly fair point. I will suspend the meeting for
five minutes and then come back to the chamber.
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09:48
Meeting suspended.
09:55
On resuming—
The Presiding Officer: I apologise for having to
suspend, but I wanted to get this right, as I believe
that it is fundamentally important.
The SPCB has previously invited Parliament to
establish a committee to consider SPCB proposals
and, if it wishes to do so, to bring those proposals
forward—I give you, by example, the Scottish
Parliamentary Commissions and Commissioners
etc Bill, which was debated in Parliament
yesterday. I would interpret that as the SPCB
initiating legislation, but I point out that, once any
bill is introduced to Parliament, it becomes the
property of Parliament itself. That is the situation
as regards primary legislation. I confirm that the
SPCB does not have the power to initiate
subordinate legislation at this point in time.
I hope that that clarifies the issue to members‘
satisfaction. I have completely lost track of where
we had got to.
Jeremy Purvis: On a further point of order,
Presiding Officer. I understand the statement that
you have just provided, which confirmed that the
SPCB has no ability to initiate secondary
legislation. However, my point of order asked for
clarification, with regard to what the Scotland Act
1998 says about the proceedings and powers of
the SPCB, of whether there is any precedent for
the SPCB initiating proposals for legislation. That
is relevant in relation to the Government‘s
amendments under part 2, with regard to how the
Government brings forward statutory instruments.
The Presiding Officer: I have just answered
that very question, Mr Purvis.
John Swinney: On a point of order, Presiding
Officer. I would like to help by reading to the
chamber section 21(1) of the Scotland Act 1998. It
says:
―There shall be a body corporate to be known as ―The
Scottish Parliamentary Corporate Body‖ (referred to in this
Act as the Parliamentary corporation) to perform the
functions conferred on the corporation by virtue of this Act
or any other enactment.‖

That makes it clear that the Parliament is able to
confer on the SPCB any functions that it chooses.
That was confirmed to me by you, Presiding
Officer, in a letter that you sent to me some
months ago, which was shared with the Finance
Committee and members of Parliament.
The Presiding Officer: That is correct, and I
confirm that I sent that letter to Mr Swinney.
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Margo MacDonald (Lothians) (Ind): I
completely accept your ruling, Presiding Officer
but, with all due respect, I wonder whether this
issue points to a gap in our practice. Perhaps
attention should be paid to the point that Karen
Gillon raised about the secrecy around the
proceedings of the SPCB and the fact that two
types of business may be enacted there—some
that must be reported to the chamber and some
that may be conducted discreetly.
The Presiding Officer: With equal respect, that
is not a point or order for me to consider at this
stage; it is for others to consider at another time,
should they wish to do so.
We are becoming dangerously short of time. I
can offer the minister two minutes in which to
respond to the debate.
John Swinney: I wish to reiterate a couple of
points that I made in the debate and respond to a
couple of points that have been made.
Mr Brownlee went through an extensive list of
changes that were made to the bill at stage 2,
which represent a direct response by the
Government to the concerns that were expressed
about the nature of the order-making powers and
the manner of their utilisation. That gave clear
information to Parliament on Mr Whitton‘s point
that they were minor changes, which was ill
founded.
It has been accepted—not least by Mr Purvis, in
his comments—that Parliament has the final say
on any of the changes. We can debate points
about the content of any draft statutory instrument
that might be introduced but, as I have confirmed
already, all statutory instruments will be introduced
in draft form, consulted on and considered by
committees, and Government will reflect on that
before introducing a final order, which the
Parliament can then accept or reject. The
Government has listened to the concerns that
have been expressed, and I encourage Parliament
to support the order-making powers in the bill.
10:00
The Presiding Officer: I call on David Whitton
to wind up and either press or withdraw
amendment 24. Could you do so in four minutes or
less, please, Mr Whitton?
David Whitton: I will do my best, Presiding
Officer.
I have to say that I was a bit surprised by Mr
Swinney‘s uncharacteristic display of indignation
at the beginning of his contribution, but I think that
it was just designed to cover up what he is really
up to, which is to usurp the right of the Parliament.
John Swinney: Will the member give way?
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David Whitton: No. Mr Swinney has had his
say. [Interruption.]
The Presiding Officer: Order.
David Whitton: We have heard from Mr
Swinney three times. He has had more than
enough time to say what he has to say.
What the minister is proposing is not just an
affirmative procedure or a super-affirmative
procedure
but
a
super-super-affirmative
procedure. He wants to involve the Scottish
Parliamentary Corporate Body in deciding on
matters. The Presiding Officer‘s letter to him about
his proposals, which he mentioned a moment ago,
states:
―we also consider that your proposal with regard to the
role of the SPCB, could be a workable compromise.‖

However, I am afraid that a workable compromise
is not good enough. When it comes to sorting out
primary legislation and bodies that were set up by
the Parliament, workable compromises just do not
cut it. When we debated the matter at stage 1, I
said:
―the cabinet secretary, in a minority Government with no
parliamentary majority, wants to take to himself the power
to do what he likes‖.—[Official Report, 7 January 2010; c
22511.]

Members: That is not true.
David Whitton: It is true. I said that I am talking
about primary legislation. All the bodies that have
been created by acts of the Scottish Parliament
remain on his large list. There is a constitutional
challenge in that. The minister should not be
allowed to have the power to abolish or amend
them. The Parliament does not have that power.
[Interruption.]
The Presiding Officer: Order.
David Whitton: Members can get as indignant
as they like, Presiding Officer, but the facts are the
facts. That is what the cabinet secretary is trying to
do, and it is noticeable that none of his back
benchers stood up to support him. The only
person we heard from is him. [Interruption.]
The Presiding Officer: Order.
David Whitton: The key point is the one about
the Parliament‘s role in deciding on primary
legislation. I press my amendment.
The Presiding Officer: The question is, that
amendment 24 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
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Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
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Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Presiding Officer: The result of the
division is: For 62, Against 63, Abstentions 0.
Amendment 24 disagreed to.
Section 11—Public functions: further
provision
The Deputy Presiding Officer (Trish
Godman): Group 3 is entitled ―Order-making
powers – technical changes‖. Amendment 56, in
the name of the minister, is grouped with
amendments 59 and 93 to 96.
John Swinney: The amendments in group 3
are purely technical. Amendments 56 and 59 give
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effect to a suggestion—for which I am grateful—
from the Subordinate Legislation Committee. They
correct an unintended drafting flaw which meant
that, in certain circumstances, a parliamentary
body could be added to or removed from schedule
3 but a corresponding adjustment could not be
made to schedule 3A, which lists the various
parliamentary commissioners and ombudsmen in
respect of which proposals for an order under part
2 can be initiated only by the SPCB. The
amendments remove that flaw so that if any
changes are made to the parliamentary bodies in
schedule 3, a corresponding change can be made
to schedule 3A.
Amendments 93 to 96 adjust the references to
various bodies in schedule 3 to bring them into line
with the corresponding references in other
legislation.
I move amendment 56.
Amendment 56 agreed to.
Amendment 25 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 25 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
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McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
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McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 61, Against 63, Abstentions 0.
Amendment 25 disagreed to.
Section 12—Preconditions
Amendment 57 moved—[John Swinney]—and
agreed to.
Amendment 27 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 27 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
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Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
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Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 61, Against 63, Abstentions 0.
Amendment 27 disagreed to.
Section 13—Power to remove or reduce
burdens
Amendment 28 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 28 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
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Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
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Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 60, Against 64, Abstentions 0.
Amendment 28 disagreed to.
Section 14—Preconditions
Amendment 58 moved—[John Swinney]—and
agreed to.
Amendments 29, 30 and 32 to 36 moved—
[David Whitton].
The Deputy Presiding Officer: The question is,
that amendments 29, 30 and 32 to 36 be agreed
to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
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Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
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Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 61, Against 63, Abstentions 0.
Amendment 29 disagreed to.
Section 14A—Order in relation to certain
bodies: requirement for request and consent
Amendment 30 disagreed to.
Section 15—Subordinate legislation and
powers of direction, appointment and consent
Amendment 32 disagreed to.
Section 16—Local taxation
Amendment 33 disagreed to.
Section 17—Criminal penalties
Amendment 34 disagreed to.
Section 18—Forcible entry etc
Amendment 35 disagreed to.
Section 19—Prohibition on modification of
this Part
Amendment 36 disagreed to.
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Section 20—Procedure

Amendment 59 moved—[John Swinney]—and
agreed to.
Amendments 37 to 41 and 43 moved—[David
Whitton].
The Deputy Presiding Officer: The question is,
that amendments 37 to 41 and 43 be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
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Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
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Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 61, Against 63, Abstentions 0.
Amendment 37 disagreed to.
Section 21—Consultation
Amendment 38 disagreed to.
Section 22—Explanatory document laid
before the Scottish Parliament
Amendment 39 disagreed to.
Section 23—Combination with powers under
European Communities Act 1972
Amendment 40 disagreed to.
Section 24—Order-making powers:
modifications of enactments
Amendment 41 disagreed to.
Section 25—Interpretation of Part 2
Amendment 43 disagreed to.
Before section 25A
The Deputy Presiding Officer: Group 4 is on
duties to provide information on certain
expenditure. Amendment 60, in the name of the
minister, is grouped with amendments 61 to 71,
97, 97A, 97B and 100.
John Swinney: At stage 2, we considered a
series of amendments lodged by Mr Brownlee to
impose statutory duties on the Scottish ministers
and public bodies to publish annually a range of
financial information. Many of those amendments
were agreed to, with the Government‘s full
support, and now form part 2A of the bill. I
undertook to consider other proposals, with a view
to lodging other amendments at stage 3.
Amendment 60 and the related amendments in
the group discharge that undertaking by
introducing a clear and comprehensive set of
reporting requirements. The Scottish ministers and
public bodies will be required to publish annually a
statement of any expenditure on public relations,
overseas travel, hospitality and entertainment, and
external consultancy; expenditure on any
payments made in excess of £25,000; and the
number of individuals who receive remuneration in
excess of £150,000.
In the interests of clarity and consistency, I
propose that public bodies should be required to
have regard to any guidance issued by ministers,
and that any such guidance must be laid before
the Parliament. It is also important that there
should be flexibility to adjust the detail of the
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reporting requirements in the light of experience
and amendment 69 provides an order-making
power subject to affirmative resolution procedure
that will enable ministers to introduce to the
Parliament for its consideration proposals to do
exactly that.
The new duties apply to the Scottish ministers
and the 160 or so national devolved public bodies.
Mr Brownlee has lodged further amendments that
seek to extend those duties to housing
associations and regional transport partnerships. I
am prepared to support amendment 97B in
relation to regional transport partnerships, but it is
neither sensible nor necessary to apply the new
reporting duties to the large number of housing
associations, including registered social landlords.
That would amount to treating housing
associations as if they were public bodies, when
they are in fact independent private sector
organisations. As members will know, the Scottish
Federation of Housing Associations has
expressed serious concerns about the implications
of the proposal. I therefore invite Mr Brownlee not
to move amendment 97A.
10:15
The new duties to publish information that we
have introduced build on the good work that was
done in committee and reflect what I believe is a
consensus across the political spectrum in favour
of greater openness and transparency about
expenditure by public bodies. The statutory
reporting duties that we propose to impose on the
Scottish ministers and public bodies are an
important and valuable addition to the bill.
I move amendment 60.
Derek Brownlee: As the cabinet secretary said,
part 2A of the bill was introduced at stage 2 as a
result of amendments that I lodged to place
greater reporting requirements on public bodies,
with the underlying rationale that forcing public
bodies to be more open about certain areas of
their expenditure will make them think more
carefully before they incur such expenditure. I
expect my amendments to have the effect of
reducing expenditure, and I would have thought
that members would hope that expenditure on PR,
overseas travel, entertainment and external
consultancy would be minimised, to the extent that
that is possible. As the cabinet secretary said, the
Government amendments, which we support, give
effect to a reworked version of the amendments
agreed to at stage 2.
I am grateful to the cabinet secretary for
confirming that the Government will support the
measures relating to RTPs. Anyone who has read
any newspaper over the past few weeks will
understand why we should all support greater
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transparency for those bodies. I have seen the
concerns raised by the SFHA about housing
associations, but we must recognise that, although
they are private bodies, they are publicly funded to
a significant extent. I do not agree that
transparency rules should not apply to private
bodies where they are substantially in receipt of
public funds.
The SFHA has argued that by agreeing to
amendment 97A we would reclassify housing
associations. That is not the case, but even if it
were, there remain provisions within part 2A to
amend the list of bodies that are subject to it. If it
were an insurmountable problem, such bodies
could be removed from the list. If there were a
particular problem, I am sure that members would
accept that that would be a reasonable thing to do.
I return to the broader point, which is that
transparency in spending is a good thing. It leads
to greater efficiency and all the other aspects that
the bill is intended to achieve. I ask members to
support my amendments.
Jeremy Purvis: The Government amendments
are improvements on those that were lodged by
Mr Brownlee at stage 2. An amendment that I
lodged at stage 2, which is now in section 25E, will
be improved by the Government‘s amendments. In
the bill as it stands, the requirement relating to
expenditure over £25,000 is burdensome and
badly drafted. The consequences would be
interesting. I asked a number of health boards and
other bodies to provide information as set down in
the bill as amended at stage 2. Lists of drug
purchases and plasma products were all provided.
However, Scottish Enterprise said that it did not
know what an ―item procured‖ meant, and the
Scottish Government refused to answer my
freedom of information request because it said
that it would be too expensive to comply. Some
internal procedures within Government are
necessary.
The Liberal Democrats are opposed to the
inclusion of the housing associations in the
reporting requirements. In many respects they are
charities. They are accountable to rent payers,
and they are currently regulated by the Office of
the Scottish Charity Regulator and will be
regulated by the housing regulator as a result of
other legislation. If Mr Brownlee‘s rationale, in
which he appears to believe strongly, were
extended, it would apply to voluntary bodies and
all charities that provide contracts in the public
sector and, for the majority of the work that they
do, are in receipt of public funds. That would be
the corollary of what Mr Brownlee said.
Mr Brownlee has argued that his amendments
represent a transparency revolution. The
Conservative technology manifesto that was
published three weeks ago includes some
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elements of Mr Brownlee‘s intentions for Scotland.
For example, it talks about publishing items of
Government and quango spending over £25,000.
It goes on to say:
―We will also publish online all government tender
documents for contracts worth over £10,000‖.

They are not so keen on that for Scotland. The
document then says:
―We will also publish online every item of local
government spending over £500—including every contract
in full.‖

I am not really surprised that the Scottish
Conservatives have shied away from that. All the
same, they had an opportunity to implement
Conservative policy.
Johann Lamont (Glasgow Pollok) (Lab): I am
not clear about why Derek Brownlee has
introduced housing associations at this late stage
in the process. Perhaps if he had thought about
the issue a little earlier, he would have been more
aware of the implications that amendment 71
would have for housing associations and their
diversity. We can have confidence that they are
regulated and transparent. It is rather rich of the
Tory party to lecture others about transparency
and accountability given the approach to that by
some in the private sector in relation to their
finances.
Housing associations are a model of
transparency and accountability. At their heart,
they have tenants who are interested in the
services that are delivered. I assure members that,
certainly in my area, every penny is a prisoner if its
spend is not justified. Big organisations could learn
something from them.
Even if we had reservations about housing
associations, Derek Brownlee must be aware that
a bill is currently before the Parliament that deals
with the role of the regulator in relation to housing
associations. We can look there to ensure
transparency in spending and proportionality in the
burdens that we place on housing associations,
particularly small ones. At present, housing
associations could tell us their spending plans for
the next 30 years, which is why they are
successful. Amendment 71 is inappropriate, as the
regulatory issues can be considered elsewhere.
Members can have confidence that housing
associations and co-operatives are a model of
good practice on spending that others would do
well to follow.
Patrick Harvie: In earlier discussions on
publishing such a level of financial detail in the
public sector, I opposed the measure, not just
because it is overly bureaucratic and burdensome
or because we already have auditing, financial
scrutiny and FOI arrangements—and if they are
failing we should improve those systems—but
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fundamentally because of a wider issue. There are
those who have the knives out for the public
sector, not just in the Conservative party, but in
several political parties across the spectrum. Why
are we focusing only on the public sector? Derek
Brownlee has not included private finance initiative
consortiums in his sights. Why are we not thinking
about the large corporations and private sector
companies that exert influence through the
planning system or in public procurement? Why
are we not requiring them to be equally
transparent? There are those who have the knives
out and cannot wait for the cuts to start happening.
We should not begin by turning the public sector
into the research arm of the Tory taxpayers
alliance.
John Swinney: I agree with some of Johann
Lamont‘s points. It would not help the situation to
include housing associations in the measures.
Housing associations perform particular functions
and there is significant scrutiny of their activities. I
have concerns that including them might have
unintended consequences. Our proposals take
account of the sentiments of the Finance
Committee. I invite the Parliament to support the
Government‘s amendments in the group.
The Deputy Presiding Officer: The question is,
that amendment 60 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
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Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
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Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

The Deputy Presiding Officer: The result of
the division is: For 120, Against 2, Abstentions 0.
Amendment 60 agreed to.
Amendments 61 to 70 moved—[John Swinney].
The Deputy Presiding Officer: Does any
member object to the question on amendments 61
to 70 being put en bloc?
Patrick Harvie: Yes.
The Deputy Presiding Officer: The question is,
that amendment 61 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
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Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
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Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

The Deputy Presiding Officer: The result of
the division is: For 122, Against 2, Abstentions 0.
Amendment 61 agreed to.
The Deputy Presiding Officer: Mr Harvie, you
can vote against amendments en bloc, if you wish.
Patrick Harvie: On a point of order, Presiding
Officer. If it would be helpful, now that I have voted
against the worst bits I have no objection to
amendments 62 to 67 being taken en bloc, since
they remove the bad bits.
The Deputy Presiding Officer: Okay. If no
member objects, I will put the question on
amendments 62 to 67.
Section 25A—Public functions: duty to
provide information on communication costs
Amendment 62 agreed to.
Section 25B—Public functions: duty to
provide information on cost of travel outside
the United Kingdom
Amendment 63 agreed to.
Section 25C—Public functions: duty to
provide information on cost of hospitality and
entertainment
Amendment 64 agreed to.
Section 25D—Public functions: duty to
provide information on consultancy costs
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Amendment 65 agreed to.
Section 25E—Public functions: duty to
provide information on expenditure
Amendment 66 agreed to.
Section 25F—Public functions: further duty
to provide information
Amendment 67 agreed to.
Section 25G—Public functions: duty to
provide information on special advisers
The Deputy Presiding Officer: The question is,
that amendment 68 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
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Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
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White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

The Deputy Presiding Officer: The result of
the division is: For 121, Against 2, Abstentions 0.
Amendment 68 agreed to.
After section 25G
The Deputy Presiding Officer: The question is,
that amendment 69 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
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Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
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Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

The Deputy Presiding Officer: The result of
the division is: For 122, Against 2, Abstentions 0.
Amendment 69 agreed to.
Amendment 70 agreed to.
Amendment 71 not moved.
Section 27—General functions of Creative
Scotland
The Deputy Presiding Officer: Group 5 is on
creative Scotland as the lead body on culture.
Amendment 44, in the name of Ted Brocklebank,
is the only amendment in the group.
Ted Brocklebank (Mid Scotland and Fife)
(Con): We in the Conservative party have worked
hard to try to ensure that whatever emerges from
the new creative Scotland is better than what we
had previously. We have been guided by two main
principles. One is that the creative arts sector in
Scotland should be allowed to get on with its job
with the minimum of Government interference, and
the second is that creative Scotland should be
recognised as the lead body when it comes to arts
matters in Scotland. We believe that those issues
would be dealt with by amendment 44 and by
amendments 45 and 46, which we will deal with in
a later group.
Over the long weeks and months that we have
wrangled about the bill, we have had many winks
and nudges from the Government that there is no
argument, and that creative Scotland is in fact the
lead organisation. In response to a question that I
put to him on 2 April 2009, Mike Russell, the
predecessor of the Minister for Culture and
External Affairs, went on the record. He said:
―The role that creative Scotland will have in the process
is absolutely clear: creative Scotland is the lead
organisation.‖—[Official Report, 2 April 2009; c 16433.]

No ifs, no buts.
As Pauline McNeill for Labour, Iain Smith for the
Liberal Democrats and I all argued at stage 1, it
seemed that the Government had still not made
clear in the bill its intentions about who led on the
arts in Scotland. If memory serves me right, that
was also one of the main issues—which Iain
Smith, Patricia Ferguson and I raised—that led to
the collapse of the original creative Scotland bill.
Linda Fabiani was not able—or not allowed—to
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say whether creative Scotland would be the lead
organisation.
10:30
The Minister for Culture and External Affairs
(Fiona Hyslop): I want to set the record straight.
On 2 April last year, Mr Russell explained that in
relation to creative Scotland‘s work with the
creative industries—that is at column 16433 of the
Official Report.
Ted Brocklebank: Okay. It seems to me that
nothing that we have heard from the Government
since then has put our concerns to rest. There is
still no clarification in the bill.
My amendment proposes absolutely no
additional powers for creative Scotland. Had that
been our intention, we would have said so. We
have said in the amendment that creative Scotland
will act as the lead body only
―if directed by the Scottish Ministers‖.

In other words, ministers would always have the
final say in ensuring that none of the other arts
bodies feels in any way disadvantaged. The
bodies to which the amendment refers are all
those specified by the Government. Our
amendment 44 seeks simply to transform what
even the Government accepts is the de facto
situation into the legal situation.
I move amendment 44.
The Deputy Presiding Officer: Before I call
other members, I will exercise my power under
rule 9.8.4A(a) to extend the deadline for this group
by 10 minutes to enable those members given a
right to speak on the amendment to do so. I call
Iain Smith, to be followed by Pauline McNeill, who
will have two minutes each.
Iain Smith (North East Fife) (LD): I regret that
the establishment of creative Scotland was added
to this mess of a bill, instead of being provided for
in a stand-alone bill to replace the one that was
defeated because of the Administration‘s past
incompetence. There was a will to introduce a
fresh creative Scotland bill at an earlier stage,
which could have been done if the Government
had decided to go that way. Creative Scotland
could already have been fully up and running by
now. However, we are where we are.
Ted Brocklebank was right to say that there
were, and still are, concerns about creative
Scotland as the lead body. There might be
confusion among the various bodies that have a
role. That is not really to do with other arts-related
bodies but relates to the role of bodies such as
Scottish Enterprise, Highlands and Islands
Enterprise and Skills Development Scotland.
However, I do not think that amendment 44 is the
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way to deal with that. There are laws of
unintended consequences here. The amendment
would allow ministers, without coming back to the
Parliament, to make directions that would allow
creative Scotland in effect to take over
responsibility for such things as the national
companies and the National Galleries of Scotland.
Ted Brocklebank: Will the member take an
intervention?
Iain Smith: I do not have time—I have only two
minutes. The director of the National Galleries of
Scotland has written to members to indicate his
concerns, which I share. Amendment 44 is not
well drafted and does not help to deal with the
issue that has been raised. We need to get on the
record assurances from the minister about the
importance of the lead role that creative Scotland
will take in funding the arts, which is the key issue.
I hope that we will get such assurances when
Fiona Hyslop sums up on the amendment.
Pauline McNeill (Glasgow Kelvin) (Lab): I
support what amendment 44 seeks to do. It is
paramount to the effectiveness of the new body,
creative Scotland, and I commend Ted
Brocklebank for lodging the amendment. He and I,
and others, have consistently called for clarity in
the bill to ensure that creative Scotland is the lead
co-ordinating body in relation to all the functions
laid out in section 27. Creative Scotland already
has the responsibility for a range of things,
including promoting understanding, appreciation
and enjoyment of the arts and culture. The policy
memorandum states:
―The Government will look to Creative Scotland to play a
strategic, leadership role within the arts and cultural sector.‖

It is the lead body, so why the resistance to putting
that in the bill?
On the range of bodies that could be covered by
amendment 44, the minister says that the
amendment could mean that other bodies could
be the target of ministerial direction. So far this
morning, ministers have not been shy about taking
powers of direction. It is important to note that it is
being implied that the amendment would give
ministers a huge range of powers—it would not.
The amendment would provide a power for
ministers to choose, if they so wish, to make
creative Scotland the lead body in co-ordinating
any exercise in relation to its own work. It does not
confer any powers on creative Scotland. It does
not undermine any other body concerned with the
arts and culture, nor is it intended to do so. I am
clear about what it sets out to do. I spoke to the
legal team to confirm that point.
The Minister for Parliamentary Business
(Bruce Crawford): Will the member give way?
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Pauline McNeill: I have no time. I have
expressed my view on the creative industries
many times. I believe that ministers have failed to
persuade Scottish Enterprise to transfer the
budget for creative industries to creative Scotland.
I want to ensure that creative Scotland is in the
driving seat when it comes to supporting those
industries. The framework agreement that
supports creative Scotland has no status in
statute.
Yesterday‘s article in The Herald showed that
special advisers did their job well in briefing the
paper accurately.
The Deputy Presiding Officer: You should be
finishing now, Ms McNeill.
Pauline McNeill: It is unfortunate that The
Herald article and the minister said that
amendment
44
would
have
unintended
consequences. In view of that, although we
support what the amendment seeks to do—and I
hope that we will hear strong words from the
minister that she supports the idea that creative
Scotland is the lead body—we will abstain on the
vote.
The Deputy Presiding Officer: You should be
finished now, Ms McNeill.
Pauline McNeill: We will abstain only on that
basis. We do want to create the—
The Deputy Presiding Officer: I am sorry, Ms
McNeill, but I have to call Robin Harper.
Robin Harper (Lothians) (Green): I, too,
received the lobbying e-mail from John Leighton,
the director general of the National Galleries of
Scotland. His view is:
―Whatever the merits of this proposal may be, they have
not formed part of any debate or consultation in the long
process leading up to the establishment of Creative
Scotland.‖

It is not good practice to bring to the chamber
something that we have not debated in detail
before making our decision on creative Scotland.
Creative Scotland will be the de facto lead body
and I very much hope that it performs its duties as
such. There is nothing in the bill to prevent it from
doing so and everything to encourage it to do so.
We will listen to any further debate, but I am
certainly disposed for Patrick Harvie and me either
to abstain or to vote against amendment 44.
Ken Macintosh (Eastwood) (Lab): I welcome
amendment 44. Not only am I sympathetic to its
intention but I think that it has given us the
opportunity to discuss and, I hope, clarify the role
of creative Scotland and its relationship with the
other agencies. The minister—or, at least, her
predecessor—refused to use the term ―lead
agency‖ and preferred ―lead co-ordinating body.‖
The trouble with such compromises is that they
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can sometimes add to the confusion, rather than
provide clarity.
No one here is suggesting that creative
Scotland can tell any elected local authority, or
any other national body for that matter, what to do
with its funding or override its decisions, but do we
want to return to the situation where individuals,
organisations or companies are shunted from one
public body to another, with no one taking
responsibility for support or action? Small artistic
enterprises are both creative bodies and
businesses, but in the past they have far too often
received no support from either the Scottish Arts
Council or the enterprise companies as both have
evaded or avoided their responsibility.
The Scottish National Party‘s original promise
was to transfer the budget for creative industries.
That promise has gone the way of every other socalled election manifesto promise. If the funding is
not to be transferred, which would have made the
position very clear, the Government could at least
spell out where responsibility lies.
I acknowledge the concern that has been
raised, to which Robin Harper referred, by some of
the other national bodies, including the National
Galleries of Scotland. On that basis, we will not
push the matter further. However, given the
original intention to launch creative Scotland to
provide new impetus to the arts and culture in
Scotland, to do so while fudging its role is not the
start that I would have wished. I would welcome
further comments from the minister on the role that
she sees creative Scotland playing.
The Deputy Presiding Officer: I call Fiona
Hyslop, who has three minutes.
Fiona Hyslop: The scope of amendment 44 is
so broad as to give ministers the power to direct
creative Scotland to co-ordinate the activities not
just of public bodies but of any organisation in the
voluntary or the private sector that is involved in
the arts and culture or creative industries. Creative
Scotland would thus be placed in the invidious
position of being directed to co-ordinate bodies
such as Equity, Voluntary Arts Scotland or the
Visual Arts and Galleries Association, which, in
turn, would face the choice of being swept under
purported Government control or turning their back
on the productive relationship with creative
Scotland that they might otherwise have had.
Such a role would be alien to the partnership
working for which members throughout the
chamber called when the bill was debated at stage
1.
Amendment 44 is also so loosely worded as to
capture artistic and creative activity in all its forms,
even in organisations for which such activity is
peripheral.
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Creative Scotland does not need the
amendment. Robin Harper referred to section
27(3), which says:
―Creative Scotland may encourage and support such
persons as it considers appropriate in the exercise‖

of its functions. Work is under way—without
legislation—to improve support for our creative
industries, which is the main focus of interest of
Ted Brocklebank and Pauline McNeill. Creative
Scotland is taking the lead through the Scottish
creative industries partnership, which includes
representation from Scottish Enterprise, Highlands
and Islands Enterprise, the Convention of Scottish
Local Authorities, creative Scotland, Skills
Development Scotland and the Scottish Further
and Higher Education Funding Council. Creative
Scotland is also establishing a productive
relationship with local government on the basis of
consensual partnership, without the need for
legislative direction.
A point of principle is involved. Great care has
been taken to avoid meddling by ministers in
creative Scotland‘s artistic and cultural judgment—
we will debate that in relation to the next group of
amendments. Amendment 44 would undermine
that principle, which I do not think is Ted
Brocklebank‘s intention.
The amendment would be positively unhelpful to
creative Scotland and its credibility as an arm‘slength body. It would allow ministers to meddle in
and get in the way of creative Scotland‘s
development of relationships. Creative Scotland
does not want the amendment and the arts sector
is seriously concerned that the Parliament would
seek late in the day to provide for such ministerial
interference. If the amendment were agreed to,
the Government would take every opportunity to
make it clear that we believe in the arm‘s-length
principle for arts and culture and that the Tories‘
proposal is alien to that.
I know that the Tories are trying to reinvent
themselves, but I say politely that creating a nanny
state or, even worse, a command state of
Government direction of all bodies—private, public
and voluntary—that are involved in the arts and
culture in Scotland is surely a step too far, even for
the Conservatives. I know that that is not Ted
Brocklebank‘s intention, but that would be the
practical consequence of agreeing to the
amendment. On that basis, I urge him to withdraw
the amendment.
It is clear from the provisions and responses to
requests from members that I have made a
commitment. Scottish Enterprise, Highlands and
Islands Enterprise and all the other public bodies
are part of the Scottish creative industries
partnership, which is ably convened by creative
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Great progress is being made in swathes of the
creative industries. Most important, the bill is about
artists and creative practitioners in Scotland. They
deserve
the
arm‘s-length
approach
that
amendment 44 would undermine. I urge Ted
Brocklebank to withdraw the amendment.
The Deputy Presiding Officer: I call Ted
Brocklebank. You have very few minutes.
Ted Brocklebank: It is precisely because many
co-ordinating relationships involve the public and
private sector that the Government should make it
clear in the bill that creative Scotland will be the
first among equals on artistic and creative matters.
We do not accept that that makes any other body
subordinate, especially in its own areas of interest.
The minister expressed concerns about the
drafting of our amendment. I am not a lawyer and
neither is the minister. As she would, I have taken
advice from clerks and officials on drafting my
amendment. I note what she has said today and in
correspondence. However, I have received advice
that the difficulties that she perceives are largely a
smokescreen.
Far from being loosely worded, our amendment
has been drafted carefully. The museums and the
National Galleries of Scotland, which have emailed us today, have not fully understood that. I
believe that their concerns were prompted by
yesterday‘s scare story in The Herald, which
suggested that we proposed swingeing new
powers at the 11th hour. That is arrant nonsense.
All that we say is that, when creative Scotland is
involved in discussions with other interested and
specified bodies about matters for which it has
responsibility, it should normally act as the chair or
take the lead. I understand that that happens
currently, so why is it hard for the Government to
specify that in the bill?
The Deputy Presiding Officer: You should
finish now, Mr Brocklebank.
Ted Brocklebank: Why does the Government
not accept that, given all the fallout from the
shotgun wedding between the Scottish Arts
Council, Scottish Screen and all the additional
industries, the one action that would cement the
new body‘s authority is saying in the bill in simple
language that creative Scotland leads for the arts
in Scotland?
The Deputy Presiding Officer: I am sorry, Mr
Brocklebank; you must finish.
Ted Brocklebank: I fear that, if the opportunity
that the amendment presents is not grasped,
creative Scotland will become a byword for
obfuscation and a tier of bureaucracy.
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The Deputy Presiding Officer: Are
pressing or withdrawing amendment 44?

you

Ted Brocklebank: I will press the amendment.
10:45
The Deputy Presiding Officer: The question is,
that amendment 44 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McGrigor, Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)

Against
Adam, Brian (Aberdeen North) (SNP)
Allan, Alasdair (Western Isles) (SNP)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Campbell, Aileen (South of Scotland) (SNP)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Kidd, Bill (Glasgow) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
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McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMillan, Stuart (West of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Abstentions

Why does subsection (1) of section 30, on
―Directions and guidance‖, say that

Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
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The Deputy Presiding Officer: The result of
the division is: For 16, Against 64, Abstentions 44.
Amendment 44 disagreed to.
Section 30—Directions and guidance
The Deputy Presiding Officer (Alasdair
Morgan): Group 6 is on creative Scotland—
directions from Scottish ministers. Amendment 45,
in the name of Ted Brocklebank, is grouped with
amendments 72 and 46.
Ted Brocklebank: I draw Parliament‘s attention
to the first of the two guiding principles that I
mentioned when I spoke to amendment 44—that
the creative arts sector should be allowed to get
on with its job with the minimum of Government
interference. We applaud the Government‘s
consistent claim that it wants to adopt a hands-off
attitude to the creative sector, but we are
concerned that some wording in the bill implies a
more controlling role for the Government.

―Scottish Ministers may give Creative Scotland directions
(of a general or specific nature) as to the exercise of its
functions‖?

We understand why ministers would offer general
directions but, if they want to be hands off, why
would they wish to give creative Scotland specific
instructions? Our amendment 45 would simply
remove the word ―specific‖.
Our amendment 46 follows the same reasoning.
If the Government intends to honour its
commitment to leave artistic judgments to creative
Scotland, why does it leave itself an escape
clause in section 30(4), which says that it
―may vary or revoke any direction given under this Part‖?

Surely that places a question mark over all the
assurances that have been given. My amendment
would insert a new subsection to ensure that, if the
Government chose to vary or revoke such
assurances, relevant ministers would first have to
come back to this place to seek approval.
I move amendment 45.
Fiona Hyslop: This group of amendments
relates to the power of direction that the Scottish
ministers will have over creative Scotland under
section 30. Notwithstanding our previous debate,
Mr Brocklebank has consistently stressed the
importance of an arm‘s-length approach in
ministers‘ relationships with creative Scotland. My
predecessors and I have made it explicit that we
are committed to that arm‘s-length relationship
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and that no ministerial direction will be given on
artistic or cultural judgment. We have included a
provision to that effect—such a provision did not
appear in the previous Administration‘s draft
culture (Scotland) bill.
Amendment 45 would ensure that ministers
gave only general directions, but prohibiting
specific directions to creative Scotland would
considerably restrict ministers‘ ability to give
important non-artistic directions on matters such
as governance, auditing and finance. A strong
argument for ensuring that specific directions may
be made is that it reassures the public that
ministers could intervene quickly in the event—
albeit unlikely—that serious governance or
financial problems needed to be addressed.
The Gaelic Language (Scotland) Act 2005 refers
to ministerial directions of a ―general or specific‖
nature to Bòrd na Gàidhlig and such a provision
also applies to national park authorities under the
National Parks (Scotland) Act 2000. Such a
provision is generally available to ministers, but it
will not mean interference with artistic or cultural
judgment.
Amendment 46, which would require directions
to be laid before Parliament, is unnecessary. It
would be unprecedented and would risk
unwarranted delay when a direction needed to be
made urgently—in a parliamentary recess, for
example.
I
have
had
useful
discussions
and
correspondence with Mr Brocklebank and I know
that he understands where the Government is
coming from. I understand the intention behind his
amendments. Following those discussions and
after seeing his amendments, the Government
lodged amendment 72, which I hope offers the
appropriate reassurance that no artistic or cultural
direction can be given to creative Scotland through
any variation of directions.
Amendment 72 provides reassurance that the
power to vary or revoke a direction is subject to
the arm‘s-length principle on matters that involve
artistic or cultural judgment, to which section 30(2)
refers. I hope that, with the reassurance that he
looks for, Ted Brocklebank is satisfied that
amendment 72 is better in legal terms at doing
what he tries to achieve in amendments 45 and
46. I urge him to withdraw amendment 45 and not
to move amendment 46.
Iain Smith: I am inclined to support the position
that the minister has outlined. I am concerned that
the removal of the words ―or specific‖ from section
30(1) would make it difficult for ministers to
exercise any control over governance at creative
Scotland if something went wrong. How creative
Scotland presents its accounts, for example, is a
specific rather than a general issue and, therefore,
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one on which Scottish ministers would be
expected to be able to give directions. I do not see
why the revocation or varying of directions of that
nature, which relate to how an organisation
functions, as opposed to how it exercises its
functions, needs to be approved by the
Parliament. That would be strange, given that they
do not need to be approved by the Parliament
when they are issued.
Amendment 72 provides the important
additional reassurance that the power will not
affect the issues that are covered in section 30(2).
However, I have a slight concern about whether, in
practical terms, there is a difference between
guidance and directions—section 30(3)(b) does
not exclude the issues to which section 30(2)
relates from the requirement on creative Scotland
to have regard to guidance. An assurance from
the Government that it does not intend to give
guidance to creative Scotland on how it exercises
the functions to which section 30(2) refers would
be helpful.
Ted Brocklebank: I have listened carefully to
the minister‘s arguments and have taken into
account the correspondence that I have had with
her on these matters. Although I still have some
reservations about whether amendment 72 deals
adequately with all my concerns about ministers
varying or revoking powers that have been given, I
recognise that, in her response to the proposal in
amendment 45 to remove the words ―or specific‖,
she has come some way towards my position. As
one of the consensual politicians in this place, and
because I wish creative Scotland to be set up as
soon as possible, I am willing to accept her
judgment and seek permission to withdraw
amendment 45.
Amendment 45, by agreement, withdrawn.
Amendment 72 moved—[Fiona Hyslop]—and
agreed to.
Amendment 46 not moved.
Section 43—Inspections
The Deputy Presiding Officer: Group 7 is on
social care and social work improvement Scotland
and Her Majesty‘s Inspectorate of Education—
child protection inspections. Amendment 73, in the
name of Karen Whitefield, is the only amendment
in the group.
Karen Whitefield (Airdrie and Shotts) (Lab):
Members will be aware that the bill creates a new
body, SCSWIS, which brings together the remits
and inspection duties of a number of bodies,
including the Scottish Commission for the
Regulation of Care, the Social Work Inspection
Agency and HMIE, with which responsibility for the
inspection of child protection services rests.
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Currently, child protection services are
inspected by HMIE, the lead agency, which works
in partnership with SWIA. That was a new
approach, introduced by the previous Executive
following a series of systemic failures by some
local authorities‘ child protection services. The
approach has been successful in identifying
failings in systems for child protection and in
driving up standards. HMIE has been able to bring
to the task extensive experience of in-depth
inspection, professionalism and a rigour that has
served the system well. In doing so, it has worked
closely with SWIA, which is entirely appropriate,
because child protection spans education and
social work services.
Labour members accept the case that has been
made for the rationalising of inspection services in
the care sector; in many ways, that makes sense.
However, we are concerned that, in future, HMIE
will have no definite or guaranteed role in child
protection inspection services. Amendment 73
seeks to address that concern by ensuring and
providing for a continuing role for HMIE.
Partnership working is central to the getting it right
for every child policy. Education is a universal
service, but social work is not. Not all vulnerable
children are already in the social work net. In
undertaking its child inspection work, HMIE has
sought to drive up standards and to take the lead
across a universal service.
Currently, we are two thirds of the way through
the child protection cycle. Taking HMIE out at this
stage would adversely affect the necessary
continuity of the inspection regime. Education
should not be let off the hook in relation to its child
protection obligation. Amendment 73 will send a
clear signal to education services that they should
continue to take their share of responsibility for
child protection services across Scotland.
I move amendment 73.
The Minister for Children and Early Years
(Adam Ingram): Karen Whitefield may not
understand what is happening to HMIE‘s child
protection services. We are transferring the
relevant personnel and expertise from HMIE to
SCSWIS—there is no question of a child
protection inspection round being interrupted until
we get through the second round.
The effect of amendment 73 would be to require
SCSWIS to involve HMIE in inspections of
services for a child or group of children even
where that might not be appropriate—for example,
in inspections of social work services for very
young children. The amendment goes further and
requires HMIE to be involved in any inspection
relating to an adult or group of adults, which is not
appropriate or necessary. The effect of the
amendment appears to be much wider than is
intended.
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I assure Karen Whitefield and the chamber that,
when requiring SCSWIS to undertake a joint
inspection of children‘s services under part 6 of
the bill, ministers can and will indicate that HMIE
and any other relevant body must be part of that.
In addition, under the duty to co-operate in part 6,
SCSWIS and HMIE can work together to inspect
services in which they have a shared interest. That
is an important aspect of the collaborative
approach that the Government is pursuing. I
therefore oppose the amendment.
Des McNulty (Clydebank and Milngavie)
(Lab): I have a specific question for the minister.
Concern has been expressed about HMIE‘s role in
reporting on social work inspections. Many people
believe that HMIE supplies a considerable amount
of rigour and a degree of systematisation to the
process. I understand the minister to be
suggesting that HMIE would not necessarily be
involved in the authorship of such inspections. For
that reason, there is concern that rigour will be
reduced or lacking in the process. Can the
minister assure us specifically that HMIE will
continue to play a role in reporting on these
matters?
The Deputy Presiding Officer: I will allow the
minister to speak briefly.
Adam Ingram: I remind members that we are
talking about the merger of bodies—in this case,
the merger into SCSWIS of the part of HMIE that
deals with child protection inspection. The people
who are involved in the transfer will report on the
child protection inspection programme, so there is
no change in that regard. I reassure members that
we are retaining all the tremendous expertise on
this front that has been built up over the past few
years.
Karen Whitefield: I had hoped that the minister
would be a little more consensual in his response
to my amendment, which was lodged not to
undermine the Government‘s work but to be
helpful. I do not accept that I do not understand
what the Government proposes to do. I
understand its intentions fully, which is why I have
raised my concerns. It is important that the
previous Executive‘s work to improve inspection of
child protection services and to establish the
GIRFEC approach—which the Government has
carried forward—is in no way undermined.
Amendment 73 seeks to give that reassurance
and to send a clear signal that child protection
responsibilities lie not just with social work
services but with the holistic education service that
is provided to all children. On that basis, I will
press amendment 73.
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11:00
The Deputy Presiding Officer: The question is,
that amendment 73 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
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Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 61, Against 62, Abstentions 0.
Amendment 73 disagreed to.
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Section 53A—Emergency cancellation of
registration
The Deputy Presiding Officer: Group 8 is on
minor and technical amendments. Amendment 50,
in the name of Shona Robison, is grouped with
amendments 82, 88, 90 and 53.
The Minister for Public Health and Sport
(Shona Robison): The amendments in group 8
are all minor and technical in nature. For the
avoidance of doubt, amendment 50 will make it
clear that ―registration‖, in section 53A(1), is
intended to refer to registration under chapter 3 of
part 4 of the bill.
In line with normal practice, amendment 82 will
make it clear that commencement orders may not
include incidental, consequential or transitional
provisions. Amendment 88 will make it clear that, if
the Parliament does not renew the order-making
powers in part 2, which are subject to a sunset
clause, that will not affect the validity of orders that
have been made under section 10 or section
13(1). Amendment 90 will remove an unnecessary
repetition from section 103(3). Amendment 53 is a
technical amendment, which will ensure that the
definitions in paragraph 20 of schedule 8 relate to
that schedule.
I move amendment 50.
Amendment 50 agreed to.
After section 77
The Deputy Presiding Officer: Group 9 is on
disabled children and their families strategies.
Amendment 74, in the name of Karen Whitefield,
is grouped with amendment 75.
Karen Whitefield: I lodged amendments 74 and
75 in an attempt to improve services to disabled
children and their families. I think that most
members accept that we need a focus on driving
forward change that will improve the lives of and
outcomes for disabled children and young people.
Amendments 74 and 75 would place statutory
duties on national and local government to agree
and implement strategies for disabled children and
their families, which would help to ensure that
there was a focus on improving the lives of those
children.
It is time to pick up the pace of work that is
being done on this important policy area, and
amendments 74 and 75 would provide a legislative
vehicle for making that happen. We have heard
warm words of support for disabled children and
their families, but for far too long there has been
too little action.
I had discussions yesterday and today with
COSLA and the Minister for Children and Early
Years, Adam Ingram. I understand the concerns of
COSLA and the minister and I understand that a
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review will be announced. The timescale for such
a review is essential. We need to step up the
pace. COSLA was keen for the work to be
undertaken in a year, but such an approach would
simply kick the issue into the long grass, beyond
the next Scottish Parliament elections, which is
unacceptable. I hope that the minister can
approach amendments 74 and 75 in a more
consensual way and offer hope to disabled
children and their families.
I move amendment 74.
Adam Ingram: It is clear that, in lodging
amendments 74 and 75, Karen Whitefield seeks to
achieve the best possible outcomes for children
who have a disability and their families. Improving
the lives of children and families is a goal that we
share and we are prepared to seek a way forward
on a consensus basis, to achieve that goal.
However, amendment 74 would impose an extra
statutory function on the Scottish Government. A
requirement for a prescriptive national strategy
would place emphasis on the system rather than
on children‘s needs. Similarly, amendment 75
would impose on local authorities a duty to
establish and report against an annual strategy for
supporting families who have a disabled child. The
amendments turn round the process of how we
should deliver services to children. If we start with
a strategy, we run the risk of designing services to
fit the strategy. Children need services that are
designed to fit their needs.
Karen Gillon: Will the minister reflect on the
experience of many of my constituents, who, in the
absence of a national framework or strategy,
struggle to get any service at all? The minister
cannot continue to abdicate his responsibility to
provide direction and give confidence to families
that their needs will be served and services will be
delivered. His failure to provide direction is not
giving families confidence.
Adam Ingram: Users of children‘s disability
services identify inflexible bureaucracy as a
significant barrier to securing the child-centred
services that would meet their needs. On a
practical note, authorities would have to allocate
substantial resources to devising and reporting on
a dedicated strategy of the type that Karen Gillon
wants. Given the current economic climate, those
resources would be better spent on the front-line
delivery of services.
Rather than tying authorities to new, dedicated
strategies, we seek to encourage agencies
voluntarily to adopt a common language and
approach, which focuses on the child and is
accompanied by flexible working, to support
individual children and families. That means
working across boundaries, so that families
experience flexible support from a single team.
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The Deputy Presiding Officer: May I hurry you
along, minister? We are short of time.
Adam Ingram: Okay. I offer a couple of ways
forward, on which we can perhaps all agree. First,
working with all relevant stakeholders in local
government, health, education and the third
sector, as well as children and families
themselves, and building on the results of a
baseline survey of services for disabled children,
which is currently being undertaken by the for
Scotland‘s disabled children campaign‘s liaison
project, we will undertake and bring back to the
Parliament by the end of this year a broad
strategic review of all aspects of children‘s
disability services.
Secondly, we will explore the strategic value at
local level of work on a charter for Scotland‘s
disabled children, which the liaison project is
developing. The charter invites local authorities
and health boards to sign up to delivering flexible
services that put children and young people at the
centre, in line with the GIRFEC approach. On that
basis, I invite Karen Whitefield not to press
amendment 74 or move amendment 75.
Des McNulty: I appreciate that—
The Deputy Presiding Officer: I should say to
Mr McNulty that the minister will not speak to this
group of amendments again.
Des McNulty: Thank you, Presiding Officer.
Like many other members, I speak to parents of
disabled children. I will do so tomorrow, when I
meet the parent of a daughter who requires
constant attention. I have introduced the minister
to the lady in question. If I simply relay to that
mother what the minister has just said, she will
say, ―That is just more bureaucratic waffle. How do
I get the services that will support me and my
child?‖
The fact remains that, under the Scottish
National Party Government, £34 million that was
made available for disabled children has not got
through to them. I accept that a review is a step
forward, but the money must get through to the
parents of disabled children and to the children
themselves.
Karen Whitefield: I listened carefully to the
minister‘s response to my amendments 74 and 75.
Like him, I want all the money to be spent on the
delivery of front-line services. Indeed, in England
and Wales, disabled children and their families
benefit from investment in front-line services
because a Labour Government delivered for them.
[Interruption.] The nationalists may well laugh, but
£34 million of consequentials came—[Interruption.]
The Deputy Presiding Officer: Order.
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Karen Whitefield: Thirty-four million pounds of
consequentials—the missing millions—came to
Scotland. Where has that money been spent?
Disabled children and their families in my
constituency and constituencies throughout
Scotland are not receiving it.
The Labour Party wants progress to be made on
that issue and welcomes the minister‘s
consideration of the timescale for the review and
the necessary inclusion of all key stakeholders in
the policy area so that progress will be made. On
that basis, I will not press amendment 74 or move
amendment 75.
The Deputy Presiding Officer: Karen
Whitefield seeks to withdraw amendment 74. Is
that agreed?
Members: No.
The Deputy Presiding Officer: The question is,
that amendment 74 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
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Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
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Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 60, Against 64, Abstentions 0.
Amendment 74 disagreed to.
Amendment 75 not moved.
Section 90—Healthcare Improvement
Scotland
The Deputy Presiding Officer: We come to
group 10, on establishment of the Scottish health
council. Amendment 47, in the name of Malcolm
Chisholm, is grouped with amendments 48, 51
and 54.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): During the past five years, the
Scottish health council has played an important
role in driving forward the patient focus and public
involvement agenda by monitoring health boards‘
performance and engaging in a great deal of
development work around that agenda. Over that
time, it has been part of NHS Quality Improvement
Scotland but has had a distinct identity and
operational autonomy within that body. For
example, it has its own chair, who is appointed by
the minister, and its own national council.
I well remember the debates about the Scottish
health council during the progress of the National
Health Service Reform (Scotland) Bill in 2004,
when many members of the then Health
Committee, including Shona Robison, were
unconvinced about placing the council within NHS
QIS. I was adamant that it should have
independence within NHS QIS, which is partly why
I feel so strongly about the matter today.
Therefore, when the Public Services Reform
(Scotland) Bill was introduced, I was surprised to
see that it gave NHS QIS discretion over whether
to continue to have a Scottish health council. I am
a great admirer of NHS QIS‘s work—it has shown
great leadership in clinical areas—but I do not
believe that it should have control of the patient
focus and public involvement agenda.
I am pleased that, following the debate in the
committee, Shona Robison accepted that ―may‖ in
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proposed new section 10Z10, which section 90
would insert into the National Health Service
(Scotland) Act 1978, should become ―must‖, albeit
with an addendum. I will not go over that aspect,
as that would simply replay the arguments that we
had during stage 2.

This package of amendments—Malcolm
Chisholm‘s amendments 47 and 48, and the
Scottish Government‘s amendments 51 and 54—
strikes the balance that is necessary to reassure
members while allowing adequate flexibility for
future possible changes.

I have one final question for the minister. Since
the debate in the committee, I have become aware
of some dispute about the meaning of proposed
new section 10Z10(2)(b). The chair of the Scottish
health council has always become a member of
the board of NHS QIS, but I ask the minister to
confirm that the cabinet secretary will still have the
freedom to appoint the best person to that position
irrespective of whether he or she is already a
member of healthcare improvement Scotland at
the time that the post is advertised.

In answer to his question about the chair of the
Scottish health council, I confirm to Malcolm
Chisholm that we can advertise for a person to be
both a member of the HIS board and chair of the
council so that it is clear from the outset that they
will fill both posts. That is how the current chair of
the Scottish health council was appointed. I hope
that, with that reassurance, Malcolm Chisholm will
feel able to support the Scottish Government‘s
amendments in addition to his own.

I move amendment 47.
11:15
Shona Robison: Proposed new section 10Z10
provides that
―HIS may establish ... the Scottish Health Council.‖

Malcolm Chisholm is keen for the council to
continue as a committee of HIS under primary
legislation and to ensure that HIS cannot transfer
the council‘s functions or carry them out in some
other way without the Parliament‘s approval. I
understand his concerns and agree with him about
the importance of the functions of public
engagement and user focus that the council
carries out in relation to the NHS.
We have listened to the concerns that were
expressed at stage 2. Committee members were
concerned that ministers would have complete
discretion over the council‘s establishment and
how long it could continue. Malcolm Chisholm‘s
amendment 47 will, if agreed to, remove any
flexibility in the way in which the functions of
patient focus and user involvement are delivered;
it will mean that the Scottish health council must
be established under the new arrangements and
could not be dissolved.
In the committee, I offered to introduce an ordermaking power that would require parliamentary
debate and approval of any proposed future
changes to the council, in the event that change to
how HIS carries out those functions seems
necessary. Amendments 51 and 54 introduce that
power. Any orders would be subject to the
affirmative procedure and, therefore, would be
debated by the Parliament. Those provisions are
necessary to retain important flexibility. They
address Mr Chisholm‘s concerns by ensuring the
involvement of the Parliament in any future
change to the Scottish health council.

Dr Simpson: I welcome the minister‘s
acceptance of amendment 47. The Health and
Sport Committee was certainly of the view that the
Scottish health council should continue. It has
been an important development during the
Parliament‘s existence. It ensures that the public
are adequately represented, monitors consultation
processes in health boards and gives boards
advice on major changes. It is a crucial body that
needs to be maintained, and giving HIS the power
to decide whether it should continue did not seem
to the committee to be appropriate.
I very much welcome the change of approach,
but it seems something of a paradox that
amendment 51 would give powers back to the
ministers to abolish the council. However, that is in
line with all the other powers that ministers seek to
enable them to abolish a range of bodies, and we
will oppose it.
Amendment 47 agreed to.
Amendment 48 moved—[Malcolm Chisholm]—
and agreed to.
Amendment 51 moved—[Shona Robison].
The Deputy Presiding Officer: The question is,
that amendment 51 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
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Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
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Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 77, Against 46, Abstentions 0.
Amendment 51 agreed to.
Section 91A—The Mental Welfare
Commission for Scotland
The Deputy Presiding Officer: Group 11 is on
Mental Welfare Commission for Scotland:
functions. Amendment 76, in the name of Derek
Brownlee, is grouped with amendments 49, 12
and 23.
Derek Brownlee: When the Government
lodged amendments on the Mental Welfare
Commission at stage 2, a number of concerns
were raised both about the effect of those
amendments and, perhaps as important, about the
Government‘s policy intent. Some clarification was
provided by Shona Robison, to whom I am grateful
for meeting Malcolm Chisholm, me and the
commission to discuss those concerns. Members
will have received a briefing note about that
yesterday from the commission.
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Amendment 76, in my name, would preserve
the status quo as regards the role of the
commission. The Scottish Association for Mental
Health supports the amendment on the ground
that the bill as currently drafted leaves it unclear
which body, if any, will monitor the operation of the
Mental Health (Care and Treatment) Scotland Act
2003. It should be said that the commission is
comfortable with the bill as it stands on the basis
that the provisions clarify the expectations about
the role of the commission, which does not and
cannot monitor the act in its entirety at present.
I would be grateful if the minister could take the
opportunity to put on the record how the
Government believes the legitimate concerns that
have been raised by SAMH can be addressed
while also taking account of the commission‘s
view. In particular, it would be very helpful indeed
if the Government could provide an assurance that
the rejection of my amendment would not lead to a
diminution in practice of the support and protection
available to people with a mental disorder.
I should say that the Conservative group will
support amendment 49, in the name of Malcolm
Chisholm, which will remove the power to charge.
I move amendment 76.
Malcolm Chisholm: It was regrettable that the
amendments on the Mental Welfare Commission
were introduced so late that the provisions could
not be subject to stage 1 scrutiny. However,
having said that, I welcome the various changes
that the minister has proposed, the most
substantive of which will come forward this
afternoon.
Amendment 49, in my name, relates to charging
for advice. It is helpful that the bill will contain an
explicit power for the Mental Welfare Commission
to give advice, but I share the concerns that others
have expressed that the commission is also to be
given a power to charge for its services. The
commission‘s advice and information line is widely
used by health professionals, social workers,
service users and carers. Research by the
commission shows that the service is highly
valued. Therefore, it would be a matter of great
concern if people were inhibited from calling the
commission because they were concerned that
they might be charged a fee. It should be clear
that the commission‘s services are free at the
point of delivery.
Amendment 76, in the name of Derek Brownlee,
repeats concerns that I raised at stage 2. As he
indicated, we have since had a meeting with the
commission, with which I have also had further
discussions. We should bear in mind the fact that
the commission is content with the Government‘s
proposals, as Derek Brownlee acknowledged,
because they represent a description of the work
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that the commission actually does at present.
However, the question for the minister is: if the
commission is not to monitor the operation of the
whole of the 2003 act, who will monitor the other
parts of it? For example, at the Equal
Opportunities Committee meeting on Tuesday,
issues were raised about the duties of local
authorities in terms of sections 25 to 31 of that act.
It would be helpful if the minister could say
something about that in her speech.
I commend amendment 49 to the Parliament.
The Deputy Presiding Officer: I call Richard
Simpson.
Dr Simpson: I rise briefly to support
amendment 49, in the name of Malcolm Chisholm.
For such a vulnerable group of people, charging
does not seem to me to be appropriate.
On the stage 2 amendments on the Mental
Welfare Commission generally, I believe that the
discussions that the various committees, including
the Health and Sport Committee, have had with
the Mental Welfare Commission and stakeholders
have led to a much more satisfactory position.
Therefore, I hope that Mr Brownlee will withdraw
amendment 76.
I hope that amendment 49 will be supported.
The Deputy Presiding Officer: Sorry, I should
have called the minister earlier.
Shona Robison: I forgive you, Presiding
Officer.
The Deputy Presiding Officer: I am obliged.
Shona Robison: All the amendments in group
11 relate to the functions of the Mental Welfare
Commission for Scotland.
I do not support amendment 76, in the name of
Derek Brownlee, which would have the effect of
removing part of the Government amendment that
was agreed to at stage 2 that amends section 5 of
the Mental Health (Care and Treatment)
(Scotland) Act 2003. Amendment 76 would restore
section 5 of the 2003 act back to its original text.
As amended at stage 2, section 5 of the 2003 act
now reflects how the commission works in practice
in monitoring the operation of the act and in
promoting best practice. Under the bill as currently
drafted, the commission‘s role will be to monitor
the practical application of the principles of the
2003 act. Amendment 76 would widen section 5
back to its original form. That is not appropriate,
given the commission‘s practices and the role that
the new scrutiny bodies will have in scrutinising
mental health services. As has already been said,
amendment 76 is not wanted by the commission
itself. However, I can give an assurance to Derek
Brownlee and others that it is very much our
intention that SCSWIS and HIS will have a direct
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role in scrutinising mental health services. Of
course, collaboration and joint working with the
Mental Welfare Commission on those issues will
be very important indeed.
I am happy to support amendment 49, which will
remove the power that is currently to be given to
the commission to charge for advice. As I have
indicated previously, I have no wish to deter
vulnerable individuals from seeking advice from
the commission for fear that they will be charged.
Therefore, I accept amendment 49, which is in the
name of Malcolm Chisholm.
Amendments 12 and 23 are Government
amendments that reflect two issues that the
commission raised with us after stage 2 and which
we agreed to consider. Amendment 12 will ensure
that the commission retains a residual role, in
addition to that of the commission visitors, of
instigating formal investigations under section 11
of the 2003 act and of making recommendations
following such investigations. Amendment 23 will
insert a further control on the power of the
commission‘s chief executive when exercising the
commission‘s power to discharge patients and to
recall guardianship orders. The chief executive will
be required to consult the commission in every
such case.
Derek Brownlee: I am grateful to the minister
for her clarification. In particular, I am glad to have
on record the point that other bodies will be
responsible for some of those activities, as the key
point that caused concern was that issues might
somehow inadvertently fall between the gaps. On
the basis of what the minister has said, and on the
basis that the commission is content with the bill
as it stands, I seek Parliament‘s approval to
withdraw amendment 76.
Amendment 76, by agreement, withdrawn.
Amendment 49 moved—[Malcolm Chisholm]—
and agreed to.
Amendment 12 moved—[Shona Robison]—and
agreed to.
After section 99A
The Deputy Presiding Officer: Group 12 is on
third sector partnership. Amendment 77, in the
name of Derek Brownlee, is the only amendment
in the group.
Derek Brownlee: The joint statement that the
Convention of Scottish Local Authorities, the
Scottish Government and the Scottish Council for
Voluntary Organisations published last year was
broadly welcomed across the third sector as
representing progress in how government at all
levels should interact with the voluntary sector.
COSLA‘s briefing note to MSPs acknowledges
that the statement was seen as helpful in clarifying
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roles and responsibilities. I am sure that members
from all parties will acknowledge the important role
that the voluntary sector plays in providing
services to many of the most vulnerable people in
society.
Amendment 77 would simply require that public
bodies take into account that joint statement in so
far as it is relevant. The key question is whether
the joint statement is being adhered to. I know that
many local authorities are undertaking very good
practice, as the SCVO has pointed out. However,
we would all acknowledge that there are also
problems throughout the country in how the
relationship is operating.
Although COSLA undoubtedly thinks that
amendment 77 is unhelpful and perhaps
unnecessary, the SCVO‘s view is quite the
opposite. It sees it as a helpful amendment that
would give additional leverage to the voluntary
sector by forcing the proper consideration, in each
case, of the terms of the joint statement, which
was entered into voluntarily.
11:30
I accept that amendment 77 would not, of itself,
transform the landscape for the voluntary sector,
but it is incumbent on those who oppose it to
explain, if it is not accepted, how the joint
statement can be implemented in practice, and
how we can address the legitimate concerns of
voluntary groups right across the country about
the disparity between the power of the voluntary
sector and that of government at all levels. It is an
important point about which we will hear more in
the years to come, when the pressure on the
voluntary sector will increase. I urge Parliament to
support amendment 77.
I move amendment 77.
Johann Lamont: This is another important
issue, and I regret that it has come up at such a
late stage and that the committee did not have the
opportunity to consider it in more detail.
Regardless of their view of amendment 77, I do
not think anyone should use it to judge the
voluntary sector‘s view and the critical role of
partnerships. Indeed, my party takes the view that
there should be parity of esteem. We have a
record of developing local and national compacts
with the voluntary sector that try to make
partnership real and genuine. The test is what the
Government is doing in relation to the voluntary
sector. I am not sure whether the amendment
enhances the Government‘s approach or sets it
back, and I am interested to hear what the minister
has to say about that.
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I agree that the voluntary sector should have a
role in community planning partnerships, and I
would like to hear the minister‘s view on that.
I am not sure who Derek Brownlee was
speaking about when he said that the joint
statement was broadly welcomed. It is not my view
that the voluntary sector across Scotland broadly
welcomes the approach that has been taken by
central and local government. The challenge is
that we are in the odd position of having a joint
statement, but signatories to it have no confidence
in its delivery. The SCVO and COSLA have
expressed concerns, which highlights the fact that
paper statements do not deliver policy changes. I
am not sure about the benefit of reflecting such
statements in legislation.
We need the minister to commit to real
engagement with the voluntary sector. She also
needs to address the point that, despite the fact
that the budget is growing, too many voluntary
organisations are reporting real difficulties at the
local level. The Government has a responsibility in
that regard. The SCVO has already said that it is
concerned that the minister will not intervene when
voluntary organisations have expressed concerns
about their experience at the local level. The
SCVO has also said that the Government‘s
decisions are putting pressure on the sector‘s
capacity to deliver services and secure funding
locally.
We need the Scottish Government to commit to
act on the real concerns that voluntary
organisations have expressed at the local level.
We know the added value that such organisations
bring, but all the joint statements in the world will
not deliver unless there is a proper partnership
between the Scottish Government, local
government and the voluntary sector.
To an extent, this debate on amendment 77 has
been useful because it has given us the
opportunity to highlight the issues. I am not
convinced that putting into legislation a joint
statement whose signatories all seem to be
expressing concerns is the way to go. I expect the
minister to commit to coming back to the
committees of the Parliament, to look at what
happened to the compact process, to listen to
what voluntary organisations say about their
funding in the context of a still growing budget,
and to say what the Government can do about its
decisions and priorities, which are putting
voluntary organisations under so much pressure. I
would welcome the minister‘s comments, not on
his willingness to make statements, but on his
willingness to act and to change his priorities and
the decisions that he has made, which clearly
present real difficulties to voluntary organisations
at the local level.
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John Swinney: I thank Mr Brownlee for his
interest in the joint statement and for raising his
concern that some voluntary organisations across
the country feel the statement‘s principles are not
being followed in practice. COSLA signed up to
the principles in the joint statement on behalf of all
local authorities in Scotland. The statement has
also been endorsed by the Society of Local
Authority Chief Executives and Senior Managers
in Scotland and by the SCVO. In my opinion, it is
proving to be a helpful tool in establishing good
relationships between statutory partners and the
third sector in community planning partnerships.
Third sector organisations in different parts of the
country have raised with me the fact that they
have greater access to decision making and more
involvement in the design of services than they
had previously.
That is not to say that the voluntary sector is not
facing challenges. I make it absolutely clear on all
platforms that the Government is open to dialogue
and discussion of all those questions, and to
addressing the concerns that the third sector might
have. I made that point to Mr Brownlee when he
raised the issue on 4 March.
Johann Lamont: The SCVO has asked the
minister to intervene in particular circumstances in
which it feels that voluntary organisations are
suffering, but he has not done so. Will he now
make a commitment to intervening when voluntary
organisations feel that they are being particularly
disadvantaged as a consequence of what is
happening at the local level?
John Swinney: I am not aware that the SCVO
has approached me to ask me to intervene in that
fashion. If Johann Lamont were to advise me of
such circumstances, of course I would consider
them and reply to her. I stand before Parliament
today unaware of circumstances in which I have
refused to intervene in relation to such concerns.
The Deputy Presiding Officer: I have to hurry
you along, minister.
John Swinney: Essentially, I agree with Johann
Lamont. I do not think that enshrining the joint
statement in legislation will take us further forward.
We have a joint statement that provides the
framework for all partners to work together. It
needs to be expanded to include the social
enterprise sector. I would welcome that
discussion, and I commit to keeping Parliament
advised of developments in the area. I am also
happy to engage in further discussion with the
SCVO. I will be doing so this evening at a BritishIrish Council meeting on the third sector. That
meeting, which is taking place in Scotland, is a
welcome opportunity for us to share ideas.
Derek Brownlee: The key issue is not so much
what is in the joint statement as how it is
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implemented and how its worthy principles are
translated into practical actions. Some voluntary
organisations feel that the joint statement is not
worth the paper it is written on.

Stephen, Nicol (Aberdeen South) (LD)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)

I understand the cabinet secretary‘s point about
whether amendment 77 is the right way to deal
with the issue—Johann Lamont made a similar
point—but if it is not, what is? There is a disparity
between the power of the voluntary sector and that
of the Government, and the danger is that, during
the next few years, as the Government squeezes
funding at all levels, it will squeeze the voluntary
sector disproportionately, when the appropriate
response would be to grow the sector and allow
diversity in service provision.

Against

Amendment 77 is not perfect, but it is one way
of trying to advance the agenda. Members should
think very carefully. If they want to reject the
amendment, that is fine, but we will then need to
think about how else the agenda can be
advanced. We hear very admirable sentiments
from all parts of the chamber, but I have yet to
hear anything specific about how the detail of the
principles in the joint statement can be delivered in
practice. That is what concerns the voluntary
sector across the country. I therefore press
amendment 77.
The Deputy Presiding Officer: The question is,
that amendment 77 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hume, Jim (South of Scotland) (LD)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
O‘Donnell, Hugh (Central Scotland) (LD)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
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Adam, Brian (Aberdeen North) (SNP)
Allan, Alasdair (Western Isles) (SNP)
Brown, Keith (Ochil) (SNP)
Campbell, Aileen (South of Scotland) (SNP)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Kidd, Bill (Glasgow) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMillan, Stuart (West of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
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Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 32, Against 47, Abstentions 45.
Amendment 77 disagreed to.
The Deputy Presiding Officer: That concludes
this morning‘s session on the bill.


2229

25123

25 MARCH 2010

25124

Public Services Reform
(Scotland) Bill: Stage 3
Resumed debate.
14:55
The Deputy Presiding Officer (Trish
Godman): The next item of business is
continuation of stage 3 proceedings on the Public
Services Reform (Scotland) Bill. I remind members
that, when dealing with amendments, they should
have the bill as amended at stage 2, the
marshalled list of amendments and the groupings
of amendments, which the Presiding Officer has
agreed. As happened this morning, the division
bell will sound and proceedings will be suspended
for five minutes for the first division this afternoon.
The period of voting for the first division will be 30
seconds. Thereafter, I will allow a voting period of
one minute for the first division after a debate. All
other divisions will be 30 seconds.
Before we refer to the marshalled list, I invite the
Minister for Parliamentary Business to move a
motion without notice under rule 9.8.5A of
standing orders.
Motion moved,
That the time-limits be extended by 15 minutes.—[Bruce
Crawford.]

Motion agreed to.
The Deputy Presiding Officer: The effect of
the decision is that all the remaining time limits for
the consideration of amendments are extended by
15 minutes. However, I remind members that time
is still tight, so I would be grateful if contributions
were kept as succinct as possible, to allow as
many members as possible to speak.
Group 13 is on a pay bargaining committee for
non-departmental public bodies and public
corporations. Amendment 6, in the name of David
Whitton, is grouped with amendments 7 to 11.
David Whitton: Amendments 6 to 11 are
intended to tackle the problem of how to negotiate
and settle public sector pay deals quickly. The
Finance Committee has heard from the trade
union Unison about problems that it experiences in
reaching timely settlements, especially for its
members who are employed in non-departmental
public bodies. Unison says that the negotiating
process is tied very much to civil service
processes and the civil service pay unit, which
deals not only with the civil service pay deal but
with more than 40 separate agreements for
NDPBs.
Unison suggested the solution that there should
be one negotiating table for the civil service and
civil service-related NDPBs and a separate
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negotiating group for the NDPBs that have little or
nothing to do with the civil service. Unison
explained that the advantage of such a system
would be having senior human resources
professionals from organisations such as Scottish
Water and the Scottish Environment Protection
Agency operating from the employer side. A lack
of expertise in the civil service pay unit has been
criticised previously. The process would be similar
to the way in which the local government and
health service negotiations are carried out. Of
course, there would still be a role for the Scottish
Government‘s finance department.
Having a one-stop negotiation for the non-civil
service NDPBs would speed up a process that is
often dogged by delay. Further, to quote from
paragraph 59 of the Finance Committee‘s ―Report
on Public Sector Pay‖, it would be
―entirely consistent with Scottish Government policies
around streamlined processes, efficient government and
the Crerar review.‖

I remind Mr Swinney that the Finance Committee
recommended without division that he should
explore ways of reducing the number of bargaining
areas and the practicability of direct negotiations
with other representative bodies that are involved.
When we debated the matter during stage 2 of
the bill earlier this month, Mr Swinney said:
―Our position is that ministers should not have a role in
negotiations, because we are not the employers. Pay
negotiations are properly undertaken between staff and the
employers at the body in question. I also do not agree that
it makes sense for the Government to impose its view of
what the pay bargaining landscape should look like.‖—
[Official Report, Finance Committee, 2 March 2010; c
1978.]

However, only this week, Mr Swinney issued a
press statement about public sector pay covering
nine non-departmental public bodies, all of which
are due to settle pay deals during the forthcoming
financial year. Mr Swinney set the parameters: the
basic award for employees should not exceed 1
per cent and public bodies‘ overall pay bills should
not increase by more than 2 per cent. If that is not
the minister negotiating, I am not quite clear what
is.
15:00
Here I am offering him an opportunity, in a
consensual way, to do what he declined to do at
stage 2. Here is a solution—a way of reducing
those bargaining areas from the 42 that there are
now to only two. That should really streamline the
process and save time and money into the
bargain.
The advantages of that approach are as follows.
It recognises the reality of the current decisionmaking process on public service pay in Scotland
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and the detailed involvement of ministers. Two
committees would enable the different civil service
and NDPB cultures and approaches to be
reflected in pay and conditions. The approach
would streamline the process, which I understood
was one of the driving forces of the bill. It is
consistent with Government policy, the efficient
government programme, the Crerar review and
NDPB rationalisation. It would limit the regular
procession of local disputes being settled at
ministerial level, which I am sure that Mr Swinney
has had to suffer in previous months. It would
allow human resources expertise and other
expertise that is currently within the larger NDPBs
to be used where it matters, rather than leaving
things to a unit of the finance department that has
no HR professionals in its ranks.
Mr Swinney told me at stage 2 that the
Government was making progress on this issue—
and I believe him. He does not think that imposing
new arrangements by statute is the way to
proceed, but I disagree.
Mr Purvis and the Liberals were not persuaded
by my arguments at stage 2. I hope that I have
been a bit more persuasive today. Mr Purvis felt
that the thrust of my amendments would be better
achieved through a wider review of Government
pay policy in line with the Finance Committee
recommendations, but we will not see those any
time soon, so I say to him that, by voting for my
amendments today, he would help Labour to take
a big step towards making that a reality.
I move amendment 6.
Malcolm Chisholm: I support the amendments
that Dave Whitton has lodged, because of my
experience of the existing pay and negotiating
system. I am sure that I am not the only member
whose constituents have been annoyed and
frustrated by protracted negotiations that have led
to long delays before pay settlements were
agreed. In one recent example, people had to wait
for three years to get the pay that they deserved.
The proposals in Dave Whitton‘s amendments
would streamline the pay process and avoid the
time-consuming and expensive charade of local
negotiations on matters that are really decided in
the centre. It was absurd that John Swinney
objected to these amendments in the Finance
Committee on the ground that they would involve
the Government. The Government is involved up
to its neck in the current approach to these
negotiations, which is precisely why they are so
time consuming, costly and inefficient.
The objective of the amendments is very much
in keeping with the Government‘s wish to
streamline government and make it more efficient.
The suggested approach would reduce costs and
bureaucracy and help to deliver better public
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services in Scotland. I strongly support the
framework agreement approach that the
amendments outline.
Jeremy Purvis: Although David Whitton has
been slightly more persuasive today, he has not
done the job. Unfortunately, his amendments
would have unintended consequences. The
amendments have been lodged in good faith and
Malcolm Chisholm highlights a considerable
number of flaws in the current system. However,
we have seen from the example of agenda for
change that a one-size-fits-all approach to
negotiating on pay and the jobs for which the pay
is a suitable reward is not necessarily the best
one. Given all the bodies to which the
amendments would apply, it would be preferable
to include the proposals in a more substantive
review of Government pay policy. I hope that that
would not kick the matter into the long grass,
because if the Government is taking pay seriously,
there has to be a review, not just of pay rates and
percentages but of the way in which the system
operates. There would be full support from the
Liberal Democrats for such a move, but I am afraid
that we cannot vote for the amendments in the
name of David Whitton.
John Swinney: As Mr Whitton said, the
amendments were discussed at stage 2 in
committee. I have some sympathy with the
thinking behind them and with the aspiration to
streamline the system, but I remain unable to
support them.
Under the proposals for a pay bargaining
committee, the Scottish ministers would become
directly involved in NDPB pay negotiations through
membership of the committee, which would be
inappropriate. The existing arrangements provide
bodies with the necessary scope to negotiate their
own pay settlements in the framework of an
overarching pay policy that is correctly set by
ministers. Our position is that ministers should not
have a role in negotiations, because we are not
the employers. Pay negotiations are properly
undertaken between staff and the body that is
concerned.
It is clear to me from my productive discussions
with Unison—most recently on 17 March—that we
share the same purpose, which is to streamline
further the process of agreeing pay remits in which
pay negotiations are conducted. The Finance
Committee has made the point that reducing the
number of individual pay bargaining units makes
sense. We have moved in that direction and we
would like to go further, but we want to achieve
that through consensus and not by imposition or
legislation. The Government should not impose its
view of what the pay bargaining landscape should
look like.
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As I said at stage 2, I have sought the views of
NDPB employers. They support a move to fewer
bargaining units, especially by reducing the
number of very small units, but they wish to retain
the flexibility to discuss and agree pay
arrangements that take into account their
organisations‘ specific needs. We will continue to
discuss these important matters with trade unions
and the relevant bodies.
In a passionate speech, Mr Chisholm criticised
the time that is taken to resolve some pay remits.
Mr Whitton said that not enough experts deal with
such matters in the Scottish Government. To be
frank, I think that Mr Chisholm was talking about a
former era. I say with the greatest respect to him
that three-year settlement times started a long
time ago. In determining pay settlements on the
basis of the recommendations and consideration
of the remuneration group, the pay policy unit is
working much more efficiently and effectively than
in the past.
Jackie Baillie rose—
Malcolm Chisholm: Will the cabinet secretary
take an intervention?
John Swinney: In one moment.
I point out to the Labour Party that the finance
pay policy unit has access to a range of HR
professionals whom the Scottish Government
employs to give advice on such important
questions.
Malcolm Chisholm: I was talking not about
three-year settlements but about taking three
years to arrive at a settlement for one year. That
happened about one year ago, which is well within
the current Government‘s time.
John Swinney: If Mr Chisholm goes away and
does his arithmetic, he will find out when that all
started—when the Labour Party was running the
country.
I have told Unison representatives that I am
concerned that a statutory amalgamation of pay
bargaining units would lead to pressures—which
are
perfectly
understandable—for
pay
harmonisation. It is inevitable that that would have
cost implications at a time when there is little
financial flexibility and when any money for pay
will be needed to provide a basic award for staff in
general rather than to support levelling up. Scarce
resources will have to be targeted at key priorities.
In collaboration with public bodies, we will
continue to improve the processes to speed the
process for agreeing pay remits. The 2010-11
public sector pay policy for staff, which was
published this week, sets out the details and
timescales for bodies that are due to submit
proposals in the period up to 31 March 2011.
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I support David Whitton‘s objective of simplifying
and streamlining processes for settling pay
throughout non-departmental public bodies.
However, given the position that I have described
and the progressive improvements that are being
achieved in the current arrangements, it would not
be right to impose new pay bargaining
arrangements by statute. On that basis, I invite Mr
Whitton to withdraw amendment 6 and not to
move the other amendments in the group.
David Whitton: I note what the cabinet
secretary said about meeting Unison and
negotiating the issues. I am sad that I have not
persuaded Jeremy Purvis and his colleagues of
the benefit of my cause. With that in mind, I seek
to withdraw amendment 6.
Amendment 6, by agreement, withdrawn.
Amendments 7 to 10 not moved.
The Deputy Presiding Officer (Alasdair
Morgan): Group 14 is on payment of bonuses to
chief executives of NDPBs. Amendment 78, in the
name of Jeremy Purvis, is grouped with
amendments 83, 86, 89 and 99.
Jeremy Purvis: Amendment 78 states that
reviews must commence for the pay of quango
bosses and chief executives in Scotland.
Amendment 89 states that, as a result of the
reviews, there should be no bonuses paid to those
agency chief executives.
The amendments are wholly consistent with
―Public Sector Pay Policy: Policy for Senior
Appointments 2009-10: Chief Executives, Chairs
and Members‖, which was published by the
Scottish Government in June 2009. I understand
that the First Minister commented on the issue at
lunch time. I am sure that he has read the
Government‘s pay policy and I am sure that he is
aware that the top three quango bosses in
Scotland—the chief executive of Scottish Water,
the chief executive of Scottish Enterprise and the
chief executive of the Scottish Futures Trust—
were appointed under terms and conditions set by
Richard Lochhead, Jim Mather and John Swinney
respectively.
Section 3.19 of the public sector pay policy for
senior appointments provides for the review of an
existing pay range or salary. It states:
―It is good practice to review a pay range (to ascertain
whether it has fallen significantly behind the market)‖—

I do not think that applies currently—
―on a regular basis and this should be done at least every
three years.‖

If we assume that the Government adheres to that
policy, all chief executives appointed by SNP
ministers or any other minister should have had
their pay range and bonuses reviewed by the
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Government. I am sure that the cabinet secretary
will tell us that all of them have had their pay terms
reviewed. Just in case he thought that bonuses
might not be part of that consideration, paragraph
4.8 of the pay policy says that bonuses should be
considered
―at the same time as approval is being sought‖

and therefore alongside all the other elements of
the pay review. If that is the case, the Government
should have reviewed all of the pay of chief
executives.
There is precedent, so if the First Minister is
correct to say that such a review would be an
illegal approach or an approach that is contrary to
contract law, the Government has broken the law.
The chief executive of Scottish Enterprise had his
pay and conditions reviewed by the Government—
albeit that it was done after considerable pressure,
Jack Perry‘s pay and conditions were reviewed.
Bizarrely and perversely, that review, which cost
the taxpayer more than £2,500, concluded that the
chief executive should be paid more rather than
less, despite the fact that the agency had been
reduced. The Scottish Government has reviewed
the pay and conditions of a chief executive of a
quango who had been appointed by a previous
minister, so I am not sure why the Government
thinks that that cannot happen.
If amendments 78, 83, 86, 89 and 99 are—as I
hope they will be—passed by Parliament, they will
trigger the element of the Government‘s pay policy
that states that the salaries and pay ranges of all
quango bosses should be reviewed. After all, as
the Government says, it is good practice to do
that. If the Government is reluctant to do it, these
amendments would ensure that it happens. I think
that the public expect it to happen. When the
Government‘s pay policy states that that should
happen and the Government does not make it
happen, it is the role of Parliament to give the
Government a nudge to ensure that it does.
I move amendment 78.
David Whitton: There is no doubt that bonuses
to highly paid public servants have to be carefully
considered. Like Mr Purvis, I do not believe that
bosses in the public sector should be paid
bonuses on top of generous salaries simply for
doing their job. They should not need that kind of
incentive, as they are being paid by the taxpayer
to ensure that they deliver a top-class service. As
Mr Purvis has indicated, Mr Swinney could have
set an example himself when he agreed to the
appointment of Lena Wilson as the chief executive
of Scottish Enterprise and successor to Jack
Perry. She is paid the same as Mr Perry was
paid—some £200,000 a year—for running a
department that has half the staff numbers and
half the responsibilities that it had under Mr Perry.
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She will also enjoy a 10 per cent bonus. However,
nothing was done to change her terms and
conditions. It is little wonder that there is growing
anger at such a state of affairs.
Only last week, Richard Ackroyd, the chief
executive of Scottish Water, who is the highestpaid public sector employee in Scotland, defended
his pay package. He said that his salary of
£263,000 a year is ―Absolutely not‖ too high. Mr
Ackroyd enjoys a 38 per cent bonus but will
generously give 25 per cent of his bonus to
charity. No doubt the remaining 75 per cent will go
to his other favourite charity: himself. He claimed
that Scottish Water‘s profit-related pay system is
―an exemplar‖. That might be the case if the entire
workforce enjoyed a 38 per cent bonus, but they
do not. As I recall, the people who dig out the
pipes got 4 per cent, and we are not talking about
4 per cent of £263,000.
However, we are prepared to listen to what Mr
Swinney says before we decide how we will vote.
15:15
Derek Brownlee: David Whitton is right to say
that people should not get bonuses simply for
doing their job. However, there are some
circumstances in which a bonus might be
appropriate, particularly when people are able to
deliver more for less.
Mr Purvis robustly asserted that the approach
that is proposed in the amendments in his name
would be entirely legal. I am sure that no one in
the Parliament wants to agree to an amendment
that would cause problems of legality in relation to
employment law and terms and conditions. I will
wait to hear what the Government says about that.
I note that amendment 78 would apply only to
chief executives and not to other directors. The
chief executive of the Accounts Commission for
Scotland, which is one of the bodies in the list in
the schedule that would be introduced by
amendment 99, would have communicated with
members to lobby against the abolition of his
bonus, if only there had been a chief executive of
the Accounts Commission. Members would also
have had representations from the chief executive
of the Deer Commission for Scotland, who would
have been concerned about the abolition of his
bonus, if only the Deer Commission itself was not
to be abolished by section 1, which we considered
this morning.
It is bizarre that Scottish Water, which is always
mentioned when we talk about such issues, is not
in the list and would not be affected by
amendment 78. Nor is the Scottish Futures Trust,
which Mr Purvis has described as ―laughable‖, in
the list.
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I considered the most recent bonus figures for
the bodies that are listed in the schedule and
concluded that, if amendment 78 were passed, we
would save a grand total of £88,855. Members
should bear in mind that independent forecasters
predict that Scottish spending will fall by £2.9
billion and perhaps even £4 billion.
If we want fewer bonuses to be paid in quangos,
we should have fewer quangos. Perhaps Mr
Purvis should have supported the retention of part
2 earlier today. I well understand why the Liberal
Democrats have a problem with performancerelated pay. The shambles of the amendments in
Mr Purvis‘s name demonstrate the reasons.
John Swinney: Amendment 78 would impose a
duty on certain NDPBs to review ―as soon as
practicable‖ the terms and conditions of their chief
executives. That is a perfectly permissible
provision. The approach gets into difficulty where it
requires that, after the review, the NDPB must
―ensure that the remuneration payable to the chief
executive does not include any entitlement to a bonus.‖

To prescribe the outcome of the review in such a
way would take us into a situation in which there
was a potential breach of contract for the affected
individuals.
John Park (Mid Scotland and Fife) (Lab):
There are people outside the Parliament looking in
who have had their conditions of employment
changed by their employer having served 12
weeks‘ notice. Is that an issue that the Scottish
Government has considered or entered into
dialogue about with interested parties?
John Swinney: What Mr Park described is, of
course, an option for employers, but the Scottish
Government has not taken such an approach to
imposing change on staff. I am surprised that Mr
Park should cite such an approach as one that the
Scottish Government should perhaps take
forward. That is unusual, given the other issues
that Mr Park raises in the Parliament.
The problem with the amendments in Jeremy
Purvis‘s name is that they set us on a course that
leads inevitably into a situation in which
organisations are put in legal jeopardy. The
amendments are seriously flawed. They raise
issues of legislative competence. They might bring
us into contravention of the European convention
on human rights not even because of actions that
we took under them but simply because we
agreed them. They could involve breach of
contract and be discriminatory and there is little
doubt that they could give rise—[Interruption.] I do
not know whether Mr Rumbles wants to intervene,
but I am trying to explain the position.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Of course, there is a
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tremendous number of possibilities. The cabinet
secretary must be certain of what he is trying to
say to the Parliament. There is a huge number of
possibilities that could occur, but they are not as
exact as he tries to make out.
John Swinney: There is a huge number of
possibilities to do with legislative competence,
breach of the ECHR, breach of contract,
discrimination
against
employees,
legal
challenge—
Mike Rumbles: The Presiding Officer has
selected the amendments.
Jeremy Purvis rose—
John Swinney: Let me deal first with Mr
Rumbles. We have the possibility of discrimination
because the proposals single out NDPB chief
executives. What about everybody else? That is
discrimination. Amendment 78 would require us to
remove bonus entitlements from individuals‘
contracts of employment. If that scenario, in which
a court challenge by individual employees would
be possible, played out, we could be exposed to
claims for compensation and amendment 78,
which is apparently motivated by a desire to save
money, could end up with the Government having
to pay compensation far in excess of any saving
that could be made.
Mr Rumbles mutters away as usual. If he wants
to contradict me on employment law and the
danger—
Mike Rumbles: Will the cabinet secretary give
way?
John Swinney: If Mr Rumbles will sit down, I
will let him intervene in a minute and we will hear
the detailed employment law contradiction of what
I am saying. We have to be careful under
employment law about taking steps that prejudice
individuals. If we do that, we can expose the public
purse to claims for compensation, and the first
people in the queue to complain about that would
be the Liberal Democrats.
I look forward
employment law.

to

being

contradicted

on

Mike Rumbles: I can certainly contradict the
cabinet secretary on employment law, as I am
more highly qualified to do that than he is.
Members: Oh!
The Deputy Presiding Officer: Order.
Mike Rumbles: Members can examine my
qualifications if they would like to find out.
I say to the cabinet secretary that the Presiding
Officer would not have selected amendment 78 for
debate if he did not think that it was competent
and perfectly legal.
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John Swinney: The Parliament is allowed to
have in front of it provisions in an amendment. As I
understand it, the only test is that the Presiding
Officer has to certify the legislative competence of
the bill as introduced. That is the test that the bill
has passed, but amendment 78 has not passed
such a test.
I note for the record that, into the bargain, I was
not contradicted on employment law.
If there was the possibility of a legal challenge to
the bill or uncertainty about breach of the ECHR or
breach of contract, the bill could be referred to the
Supreme Court. That could introduce a damaging
and disruptive delay to securing royal assent,
implementing the bill and, crucially, establishing
creative Scotland, which all members of the
Parliament wish to be enacted.
I have set out those practical obstacles to
agreeing to the amendments in the group, but I
understand the concern that Mr Purvis and Mr
Whitton express about the salary and bonus
arrangements for senior employees. That is why,
as part of our programme, ministers have taken a
lead and we have acted to freeze the salaries of
senior employees. We have reviewed a number of
the contracts that are in front of us, and some
bonus arrangements have been changed. I asked
chief executives to consider waiving some or all of
any bonus that was offered to them in respect of
2009-10. So far, a number of those who are
entitled to a bonus have decided to waive the
payment in whole or in part. I intend to repeat that
request for 2010-11. I will also reconsider the
whole approach to bonuses once I have
considered the outcome of the review of pay and
reward for senior appointments that the UK
Review Body on Senior Salaries is undertaking,
which is due in July.
I believe that the Government is taking the
correct approach to bearing down on bonuses and
to constraining pay for senior staff. Mr Purvis‘s
proposed approach has serious flaws that would
give rise to serious legal problems, including the
risk of the bill being referred to the Supreme Court.
His approach could prove significantly more costly
in the long run, if it had the perverse effect of
giving chief executives a claim to compensation
for breach of contract.
For those reasons, I urge Parliament to reject
Mr Purvis‘s amendments.
The Deputy Presiding Officer: I call Mr Purvis
to respond to the debate.
Iain Smith: On a point of order, Presiding
Officer. Earlier this afternoon, the First Minister
claimed that amendment 78 would be illegal and
the Cabinet Secretary for Finance and Sustainable
Growth has just given many reasons why the
amendment is incompetent. Can you confirm that,
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as the amendment has been selected for debate
by the Presiding Officer, the amendment is indeed
competent?

performance‖ and so on—within which bonuses
may be paid. That limitation already exists within
the pay policy.

The Deputy Presiding Officer: I am not sure
that that is a point of order, but I can say that the
fact that amendment 78 is on the marshalled list of
amendments before us today clearly means that it
is competent in terms of our standing orders.

The cabinet secretary‘s second point was that
my proposed review would be discriminatory
because it would apply only to a certain group of
people. If that is the case, the Scottish
Government‘s ―Public Sector Pay Policy: Policy for
Senior Appointments 2009-10‖, which obviously
applies only to senior appointments, is similarly
discriminatory.

Jeremy Purvis: The cabinet secretary spent
more than four minutes saying that the impact of
my amendments would be to bring about
contraventions of ECHR and contract law. In
effect, he said that the amendments would be
illegal. However, he also told Parliament that he
has already reviewed some pay salary ranges,
including bonuses. Somehow, a letter from the
cabinet secretary or from the Scottish
Government‘s remuneration group or from the
board of an NDPB instituting a review under the
Scottish Government‘s pay policy is not illegal,
according to the cabinet secretary. Amendment 78
would simply require non-departmental public
bodies to institute such a review—
The First Minister (Alex Salmond): And it tells
them how to do it.
Jeremy Purvis: As the First Minister suggests
from a sedentary position, amendment 78 states
that one element of such a review would be that
no bonus be paid.
The Government‘s pay policy states:
―Bonuses ... are only one element of the remuneration
package‖

that should be considered. Nothing in the pay
policy—nor, surely, in contract law—states that
any chief executive of an NDPB must be paid a
bonus. Such issues are for negotiation through a
pay review. That was what happened to the
remuneration package of the Scottish Enterprise
chief executive, who comes under the aegis of
John Swinney‘s department. I might be ignorant of
that particular case, but I have not seen Jack
Perry taking John Swinney to the court in
Strasbourg.
John Swinney: Mr Purvis should explain
properly to Parliament that amendment 78 would
not just allow for a pay review negotiation, which is
a possibility under our pay policy, but stipulate in
statute that no bonus may be paid. That would
involve a breach of contract and the consequent
dangers that I have cited to Parliament.
Jeremy Purvis: The amendment would require
a review, such as has taken place, of the pay
range and conditions of chief executives. The
matter is perfectly apparent. A limitation on
bonuses is included under paragraph 4.10 of the
Government‘s pay policy, which sets out the
conditions—it refers to the need for ―‗exceptional‘
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My amendments are competent. They would
instigate a review similar to one that has already
been put in place by the Government. I have
listened to the cabinet secretary‘s claims, but they
are not accurate. The reviews that I have
proposed would bring about a more rational
approach to the remuneration of the chief
executives of the agencies that are listed in the
proposed new schedule that is set out in
amendment 99. That is why amendment 78 should
be passed. Ultimately, that is what the public
expect from us over the next two years.
David McLetchie (Edinburgh Pentlands)
(Con): On a point of order, Presiding Officer.
Further to your ruling on Mr Smith‘s point of order,
could you please confirm or otherwise that our
standing orders say that it is competent to submit
an amendment that is legally incompetent under
the Scotland Act 1998 and is therefore open to
challenge if it is passed?
The Deputy Presiding Officer: All that I am
prepared to say at this stage is that the
amendments that are in front of us today are
competent amendments under our standing
orders. If members want to go into that further,
they should go away and read our standing
orders.
The question is, that amendment 78 be agreed
to. Are we agreed?
Members: No.
The Deputy Presiding Officer: We are not
agreed. We have a five-minute suspension prior to
the division.
15:30
Meeting suspended.
15:35
On resuming—
The Deputy Presiding Officer: The result of
the division is: For 17, Against 63, Abstentions 45.
Amendment 78 disagreed to.
Section 100A—Consultation by water and
sewerage services providers
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Amendment 4 not moved.
Section 100B—Complaints about water
services and sewerage services providers
Amendments
79
to
Swinney]—and agreed to.

81

moved—[John

Amendment 5 not moved.
Section 102—Orders and regulations: Parts
6 and 7
Amendment 82 moved—[John Swinney]—and
agreed to.
Amendment 83 not moved.
Amendment 84 moved—[Derek Brownlee].
The Deputy Presiding Officer: The question is,
that amendment 84 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Hume, Jim (South of Scotland) (LD)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
O‘Donnell, Hugh (Central Scotland) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)

Against
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Keith (Ochil) (SNP)
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Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
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Smith, Elaine (Coatbridge and Chryston) (Lab)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 30, Against 94, Abstentions 0.
Amendment 84 disagreed to.
Amendment 85 moved—[Derek Brownlee].
The Deputy Presiding Officer: The question is,
that amendment 85 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Hume, Jim (South of Scotland) (LD)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
O‘Donnell, Hugh (Central Scotland) (LD)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)

Against
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
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Brankin, Rhona (Midlothian) (Lab)
Brown, Keith (Ochil) (SNP)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
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Salmond, Alex (Gordon) (SNP)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 31, Against 94, Abstentions 0.
Amendment 85 disagreed to.
Section 103—Short title and commencement
Amendment 86 not moved.
The Deputy Presiding Officer: If amendment
52, in the name of David Whitton, is agreed to, I
cannot call amendment 87.
Amendment 52 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 52 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
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Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
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McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 62, Against 63, Abstentions 0.
Amendment 52 disagreed to.
Amendments 87 and
Swinney]—and agreed to.

88

moved—[John

Amendment 89 not moved.
Amendment 90 moved—[John Swinney]—and
agreed to.
Amendment 91 moved—[Derek Brownlee].
The Deputy Presiding Officer: The question is,
that amendment 91 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
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Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
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Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 77, Against 48, Abstentions 0.
Amendment 91 agreed to.
Schedule 1A—Transfer of Waterwatch
Scotland functions: modification of
enactments
Amendment 2 not moved.
Schedule 1B—Dissolution of Waterwatch
Scotland: arrangement for staff, property etc
Amendment 3 not moved.
Schedule 3—Improvement of public
functions: listed bodies
Amendments
92
to
Swinney]—and agreed to.

96

moved—[John

Amendment 26 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 26 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
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Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
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Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 62, Against 62, Abstentions 0.
I vote against the amendment.
Amendment 26 disagreed to.
Schedule 3A—Part 2 order-making powers
(request and consent): listed bodies
Amendment 31 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 31 be agreed to. Are we agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
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Schedule 4—Order-making powers:
modifications of enactments

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 62, Against 63, Abstentions 0.
Amendment 31 disagreed to.
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Amendment 42 moved—[David Whitton].
The Deputy Presiding Officer: The question is,
that amendment 42 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
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Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
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The Deputy Presiding Officer: The result of
the division is: For 62, Against 63, Abstentions 0.
Amendment 42 disagreed to.
After schedule 4

Against

Amendment 97 moved—[John Swinney].

Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Amendment 97A moved—[Derek Brownlee].
15:45
The Deputy Presiding Officer: The question is,
that amendment 97A be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McGrigor, Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)

Against
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
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Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
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Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 16, Against 109, Abstentions 0.
Amendment 97A disagreed to.
Amendment 97B moved—[Derek Brownlee].
The Deputy Presiding Officer: The question is,
that amendment 97B be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
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Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Brown, Robert (Glasgow) (LD)
Finnie, Ross (West of Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hume, Jim (South of Scotland) (LD)


2246

25156

McArthur, Liam (Orkney) (LD)
McInnes, Alison (North East Scotland) (LD)
O‘Donnell, Hugh (Central Scotland) (LD)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)

The Deputy Presiding Officer: The result of
the division is: For 108, Against 17, Abstentions 0.
Amendment 97B agreed to.
The Deputy Presiding Officer: The question is,
that amendment 97, as amended, be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
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Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
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Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

The Deputy Presiding Officer: The result of
the division is: For 123, Against 2, Abstentions 0.
Amendment 97, as amended, agreed to.
Schedule 8—Care services: definitions
Amendment 53 moved—[John Swinney]—and
agreed to.
Schedule 12—Healthcare Improvement
Scotland: modifications of enactments
Amendment 54 moved—[John Swinney]—and
agreed to.
Schedule 12A—The Mental Welfare
Commission for Scotland: Modifications of the
Mental Health (Care and Treatment) (Scotland)
Act 2003
The Deputy Presiding Officer: Group 15 is on
the Mental Welfare Commission for Scotland:
membership, visitors and committees. Amendment
13, in the name of the minister, is grouped with
amendments 14, 15, 98 and 16 to 22.
Shona Robison: The amendments in this group
all relate to the membership, visitors and
committees of the Mental Welfare Commission for
Scotland. Amendments 13 to 15 were lodged by
the Government to address the concerns that
were raised with us at stage 2 by service user and
carer representatives about the appointment of
commission members. Amendments 13 to 15 will
require ministers to appoint at least one service
user and a carer to the board.
Amendments 16 to 18 make similar provision
with regard to the appointment of commission
visitors by the commission, which will be required
to include at least one service user and one carer.
Amendments 19 to 22 alter slightly the
arrangements for the new advisory committees
that the commission is to establish. We are
simplifying those arrangements so that the
commission will now establish ―at least one‖
advisory committee, rather than two such
committees.
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Amendment 98, which was lodged by Malcolm
Chisholm, would remove ministers‘ power to
remove members of the commission in the event
that they are unfit or unable to discharge their
functions, and replace it with an alternative power.
It would mean that, unlike other NDPBs, the
commission could have members who were unfit
or unable to discharge their functions and who
ministers could not remove until and unless it
could be established that they had otherwise
breached the terms and conditions of their
appointment. That cannot be good for the effective
governance of the commission, and I therefore
cannot support the amendment.
I move amendment 13.
Malcolm Chisholm: I welcome the Scottish
Government‘s amendments to include people with
mental health problems and carers in the
membership of the Mental Welfare Commission,
and the provision that commission visitors must
include people with mental health problems and
carers of those with mental health problems. The
amendments follow a debate on an amendment
that I lodged to that effect at stage 2. The Scottish
Government‘s amendments will bring an inclusive
approach, and the experience of such members
will be extremely valuable in helping the
commission to carry out its functions.
However, mental health organisations have
several concerns about the current wording of
proposed new subparagraph 2D(d) of schedule 1
to the Mental Health (Care and Treatment)
(Scotland) Act 2003—on page 160 of the bill—
which relates to the removal of commission
members. The wording in question is that
ministers can remove a member if
―the member is otherwise unfit or unable to discharge the
functions of a member.‖

Mental health organisations have made the case
that that could be seen as stigmatising people with
a mental health problem as being unable to carry
out the functions of a member.
Given that mental health can fluctuate, people
who have been mentally unwell previously might
be concerned that if their condition deteriorated
they would be removed from office. That could
also discourage people who have had mental
health problems from becoming a member of the
commission or a visitor. The threat of dismissal on
health grounds could also cause members or
visitors who become mentally unwell to hide their
condition and not seek help. Deeming someone
―unfit‖ is a loose and subjective definition, not to
mention a loaded term. The suggested alternative
wording in my amendment 98 is that a member
could be removed if they
―breached the terms and conditions of the member‘s
appointment‖.
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That is a much fairer approach.
I hear the concerns that the minister expressed,
but ways of dealing with the difficulties that she
spoke about could be built into the wording of the
terms and conditions of the member‘s
appointment. It would be preferable to do that
specifically for the Mental Welfare Commission,
rather than run the risks that I highlighted, which
might apply, given that there will be people with
mental health problems on the commission and
acting as visitors.
Shona Robison: I say to Malcolm Chisholm
that it is absolutely not our intention for the
wording to put off anyone with any mental health
or other condition from getting involved with the
board of any organisation. Of course, that is the
whole point—the wording in the bill is the same as
that for every other NDPB. People with mental
health conditions might well be involved with other
NDPBs—I hope that they are.
We are talking about consistency and ensuring
that the requirements that apply to the board of the
Mental Welfare Commission are the same as
those that apply to every other NDPB. However, I
give Malcolm Chisholm the assurance on the
record that there is no intention to discriminate in
any way on the ground of mental ill health. As with
any other appointment to an NDPB, such issues
sometimes arise, and they will be dealt with using
the utmost discretion.
Amendment 13 agreed to.
Amendments 14 and
Robison]—and agreed to.

15

moved—[Shona

Amendment 98 moved—[Malcolm Chisholm].
The Deputy Presiding Officer: The question is,
that amendment 98 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
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Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)

25162

Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 62, Against 62, Abstentions 0.
I use my casting vote against the amendment.
Amendment 98 disagreed to.
Amendments 16 to
Robison]—and agreed to.

23

moved—[Shona

After schedule 14
Amendments 11 and 99 not moved.
Long title
The Deputy Presiding Officer: Amendment 55,
in the name of David Whitton, has already been
debated.
David Whitton: I suppose I had better move it.
[Laughter.]
The Deputy Presiding Officer: Amendment 55
seems to have been moved.
The question is, that amendment 55 be agreed
to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
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For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O‘Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
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Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 61, Against 63, Abstentions 0.
Amendment 55 disagreed to.
Amendment 100 moved—[John Swinney]—and
agreed to.
The Deputy Presiding Officer: That ends the
consideration of amendments.
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Public Services Reform
(Scotland) Bill
The Deputy Presiding Officer (Alasdair
Morgan): The next item of business is a debate
on motion S3M-6023, in the name of John
Swinney, on the Public Services Reform
(Scotland) Bill. We have less time available for the
debate than we originally thought, so I invite
members to be as brief as possible. Minister, you
have no more than six minutes.
15:58
The Cabinet Secretary for Finance and
Sustainable Growth (John Swinney): It is my
pleasure to open the stage 3 debate on the Public
Services Reform (Scotland) Bill. For the purposes
of rule 9.11 of standing orders, I advise the
Parliament that Her Majesty, having been
informed of the purport of the bill, has consented
to place her prerogative and interests, in so far as
they are affected by the bill, at the disposal of the
Parliament for the purposes of the bill.
The bill is important and wide ranging, and it
forms part of the Government‘s wider public
services reform agenda. The fact that we are
debating it the day after the United Kingdom
budget simply brings into even sharper focus the
importance of moving further and faster down the
road of public services reform. The bill will help us
to do exactly that.
The public bodies landscape in Scotland has
evolved over time and has for too long been
allowed to grow in an ad hoc manner. In part, that
is due to decisions to establish individual
organisations being taken on a case-by-case basis
without wider strategic consideration. The resulting
overlap and duplication of functions across some
bodies is clear to see, and changes are required.
With that in mind, the purpose of the bill is to
remove overlap and duplication, to provide greater
clarity for service users and improve service
delivery, to align with the Government‘s
overarching purpose of sustainable economic
growth, and to promote more effective use of
resources and better value for money.
The simplification programme has been taken
forward since it was announced by the First
Minister in October 2007. We have already
delivered a reduction from a baseline of 199
devolved bodies to 161. The bill, together with the
Children‘s Hearings (Scotland) Bill and the
Scottish
Parliamentary
Commissions
and
Commissioners etc Bill, will deliver a further
reduction to around 120 by 2011, thus delivering in
full the First Minister‘s commitment to a 25 per
cent reduction in the number of devolved public
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bodies. That is a real achievement in simplifying
and streamlining the public sector in Scotland.
Our simplification programme, including the
Public Services Reform (Scotland) Bill, will deliver
net financial savings of around £127 million over
the period 2008 to 2013, and recurring annual
savings of around £40 million thereafter. In the
current financial climate, we need to accelerate
the reform agenda and ensure that our public
services are delivering the best possible value for
money, as well as delivering efficient and highquality services to the people of Scotland. It is
therefore essential that the Parliament be able to
respond more quickly to changing circumstances
and to take advantage of opportunities to further
streamline the public bodies landscape and
improve the delivery of public services.
That is why the order-making powers in part 2 of
the bill, subject to appropriate safeguards and
parliamentary scrutiny, are important. They
provide an alternative and more responsive
parliamentary mechanism for making changes to
the public bodies landscape more quickly, as and
when opportunities arise. As I made clear in the
debate this morning, the Government has listened
to the committees that took evidence on the bill
and to representations from a number of
stakeholders who had particular concerns about
how the order-making powers might affect them.
We lodged a comprehensive series of
amendments at stages 2 and 3 that were designed
to address those concerns.
I believe that the bill, as amended, will provide
effective order-making powers, accompanied by
appropriate procedural and statutory safeguards.
Part 2, as amended, is balanced, proportionate
and reasonable. I pay tribute to the work of the
various committees that took evidence on the bill,
particularly the Finance Committee, which acted
as the lead committee, and the Subordinate
Legislation Committee, both of which produced
detailed and helpful proposals on the ordermaking powers in part 2, which we have
implemented in full. Indeed, no fewer than seven
committees considered the bill, which might be a
record.
Following this morning‘s debate, it is fair to say
that we did not agree on every issue, but there has
been a great deal of constructive debate at
committee, and I believe that we have a better bill
as a result.
The bill covers a range of different topics—my
colleague, Fiona Hyslop, will deal with a number of
them in more detail in her closing speech. The bill
includes provisions to establish creative Scotland
as a single unified national body for the arts and
culture. It is now accepted on all sides that that is
the right way forward, and that the sooner that the
new body is fully up and running, the better.
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Parts 4 and 5 pave the way for the
reorganisation of some of our scrutiny and
improvement bodies, with the establishment of
social care and social work improvement Scotland
and healthcare improvement Scotland. The
statutory duties and functions of those bodies will
enable them to give effect to the Crerar principles
of public focus, independence, proportionality,
transparency and accountability, while contributing
to simplification of the scrutiny landscape.
Part 6 contains other provisions for scrutiny
improvement and focuses on striking a balance
between the need for independent external
scrutiny and the ability of service providers to
undertake robust self-assessment and selfimprovement.
Finally, we have introduced a package of
amendments that will improve the constitution and
governance of the Mental Welfare Commission.
The bill is only one part of the Government‘s
public services reform agenda and is by no means
the end of the story. However, it represents a wellthought-through, coherent and effective package
of proposals that will make a real difference to the
quality, delivery and efficiency of public services in
Scotland.
I move,
That the Parliament agrees that the Public Services
Reform (Scotland) Bill be passed.

The Deputy Presiding Officer: I call David
Whitton, who has no more than five minutes.
16:03
David Whitton (Strathkelvin and Bearsden)
(Lab): This has been a long process, so a speech
of no more than five minutes is perhaps a bit of a
godsend.
At last, at last, we are debating the final throes
of the Public Services Reform (Scotland) Bill. Only
time will tell just how much reform we will see.
As a result of this morning‘s votes, Waterwatch
is being disbanded and its staff and
responsibilities are to be split between the Scottish
Public Services Ombudsman and Consumer
Focus. I have to say that that is a pity. Earlier, the
cabinet secretary said that the move would save
£300,000 a year, but at what cost to the efficiency
of investigating customer complaints against
Scottish Water? I am told that the money is mostly
being saved by abolishing the regional board
structure, which could have been done without
disbanding the organisation altogether.
When the Finance Committee spoke to the bill
team, we were told that the bill was not about
saving money, but about better government.
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However, I think that the decision on Waterwatch
seems to reverse that policy intent.
In his opening comments this morning, the
cabinet secretary got quite exercised about my
speech on order-making powers and demanded
an apology from me for misleading Parliament. I
have taken the time to look again at my speech
and I do not believe that I have anything to
apologise for.
Let me give the facts. Committees are vital to
the proper working of the Scottish Parliament. The
Finance Committee undertook a consultation on
the Public Services Reform (Scotland) Bill, which
closed on 14 August 2009. Among other things,
the bill sought to reduce the number of public
bodies in Scotland, to introduce order-making
powers, to impose duties on scrutiny bodies to cooperate and ensure appropriate user focus, and to
amend the corporate governance of Audit
Scotland.
All the committee‘s members supported the bill‘s
general principles, but there was concern about
the proposed order-making powers in part 2. The
provision to Scottish ministers of order-making
powers to improve the exercise of public functions
by scheduled bodies, and to remove or reduce
burdens in the public, private and third sectors
was not welcomed. That is the position that
Labour took in the Finance Committee at stage 2,
when we warned that we could not support the
provisions of part 2 as they stood. We said that we
looked to the cabinet secretary to introduce some
new proposals to address the concerns that had
been expressed.
We were not alone in expressing our disquiet at
the cabinet secretary‘s proposals. Three other
parliamentary committees were similarly minded.
Many respondents said that the proposals would
vest too much power in the hands of current and
future ministers, and a number of public bodies
believed that, despite the preconditions that cover
the use of the powers, their organisations might be
subject to future changes that would have
implications for their independence.
Mr Swinney could have avoided some of the
mess if he had followed normal procedure with
some pre-legislative consultation on the principle
or practical implementation of the order-making
powers. He said that the benefit of the powers is
that they will avoid the need to find legislative time
and allow him to move further and faster in his
reform agenda. I suppose that I should count it as
a victory that Labour came within one vote of
having the order-making powers removed from the
bill this morning. The fact that the vote was so
close should serve as a warning to Mr Swinney to
be careful as he proceeds with whatever reform
plans he has in mind.
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As a natural optimist, I take it as a positive thing
that the Scottish Government knew that it had to
lodge amendments in response to the Subordinate
Legislation Committee‘s recommendations, which
required proposals for an order made under
section 10 or section 13 to be subject to an
enhanced form of super-affirmative procedure. I
simply point out again that none of those
proposals was included in the first draft of the bill.
However, at least the cabinet secretary listened
and made a gesture towards dealing with the
criticism.
I am afraid that the same cannot be said for his
colleague Mr Ingram, the Minister for Children and
Early Years. It was, to say the least, patronising of
him to accuse my colleague Karen Whitefield of
not understanding what the Government was
doing with the merger of Her Majesty‘s
Inspectorate of Education and the Social Work
Inspection Agency and the impact that it would
have on child protection inspections. HMIE is a
universal service and social work is not. Not all
children are already in the social work net. HMIE
was brought into the child protection regime to
drive up standards and to take the lead as the
universal service. We are two thirds of the way
through the child protection cycle and to remove
HMIE now could adversely affect the continuity of
the inspection regime.
If the Government had supported Labour‘s
amendment on the matter, that would have sent a
message to education services that they must
continue to take their share of responsibility for
child protection throughout Scotland. Again,
however, we lost the vote on that amendment by
only one vote, so I am sure that ministers have
been warned.
I repeat how disappointed I am that my attempt
to establish a separate negotiating body for people
in non-departmental public bodies also failed to
gain support. However, I paid attention to what the
minister said about progress, so I will watch that
with interest.
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amendments that I lodged with them, most of
which found their way to a vote, although some did
not. It was interesting for a member of a
committee who does not often get the opportunity
to amend bills to find out just how liberating it can
be for Opposition members to have the freedom to
amend legislation so easily. I encourage the
Scottish Government to create other opportunities
for us to amend legislation. It has been a
constructive process and, I am sure, the
Government will reflect carefully on that.
Mr Whitton mentioned the Government going
―further and faster‖ in relation to public service
reform. If we look back to the unanimous report
that the Finance Committee published following its
consideration of the bill, our assessment was that
the bill did not go far enough. The issue of whether
the bill delivers fundamental public service reform
was well debated.
The test in reality will be how and where the
Government chooses to exercise the powers that
it will have, especially under part 2. When we take
a view on how we will vote on the sunset clause
that we have inserted, our judgment will be based
partly on the extent to which the Government has
demonstrated a need to use the powers and partly
on the way in which it has exercised them. Given
that the sunset clause will not come into effect for
five years, it may not be the same Government
that will exercise the powers at that point.
We need to think about the bill in the context of
the spending squeeze that we all know is
inevitable. Members will not be surprised to learn
that I think that the transparency provisions that
we have inserted in part 2A will help to bear down
on spending by forcing people to realise that they
need to defend spending decisions in public.
Conservative members support the creation of
creative Scotland; there will be broad support for
the eventual establishment of that body.

16:08
Derek Brownlee (South of Scotland) (Con): It
is ironic that we all think that this is the end of the
Public Services Reform (Scotland) Bill, because
public service reform will probably be one of the
dominant issues of the next five to 10 years in the
Parliament.

I turn to an issue that Malcolm Chisholm raised
at stage 2. Initially, I did not have a great deal of
sympathy for his position but, as time has gone
on, I have come around to his way of thinking,
which is probably very rare. Because the bill
covers so many different areas of policy, from the
Mental Welfare Commission and creative Scotland
to matters that might more normally be considered
to be part of the Finance Committee‘s remit, there
was a scrutiny issue when we came to consider
amendments at stage 2. We need to reflect more
generally on whether the skills of other
committees, especially specialist committees, can
be harnessed when the lead committee at stage 2
does not typically deal with all of the issues to
which a bill relates.

I thank the clerks to the Finance Committee for
their forbearance given the number of

Scrutiny of the provisions relating to non-finance
areas would have been strengthened if we had

In conclusion, I, too, thank the clerks,
particularly the clerks to the Finance Committee,
for their hard work. I do not know how many
amendments we have debated and discussed, but
it has been a lot.
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been able to square that circle. That is not an
issue for the Government, but a consequence of
the fact that the bill is a collection of different
provisions. Parliament should reflect on whether
there is a better way of proceeding, to ensure that
we harness specialist scrutiny earlier in the
process, especially at stage 2, instead of referring
bills to only one committee. At stage 1, there was
a powerful scrutiny process in which, as has been
mentioned, many committees were able to assess
the bill.
I will close, as I have no desire to detain
members any longer. We will support the bill at
decision time, but the test will be for the
Government to deliver on the promises that it has
made in relation to public sector reform. Given the
extent to which it has hyped up the order-making
powers for which the bill provides, we will see how
much it delivers.
The Presiding Officer (Alex Fergusson): I will
allow Jeremy Purvis up to four minutes. All other
members who take part in the debate must speak
for one minute less than they have been advised,
as we must finish the debate at 4.45.
16:12
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): The Government has indicated
that the bill is similar to the Legislative and
Regulatory Reform Bill that the UK Parliament has
passed. It is worth reflecting on the fact that the
official Opposition at Westminster, far from
underhyping the UK bill, did a fair share of hyping
it by claiming that key elements of it were the
―abolition of Parliament bill‖. I hear Mr Brownlee
say from a sedentary position that the difference is
a result of devolution; he is a late convert, but a
convert nevertheless.

The cabinet secretary said that he had listened
to the Finance Committee. His alternative
approach is that a draft instrument will be laid. Of
course, it will not be incumbent on the
Government to listen to any representations that
are made and to make changes, and Parliament
will not be able to make changes. Some changes
might be made on policy matters, because the
powers in the bill can be used to change any
children‘s panel or health board. The powers are
broad, even with the protections that the
Government says exist, and they allow several
proposals for changes in one statutory instrument.
The Government has said that that does not
pose any problems because Parliament will still
have to approve any such instrument. However,
today at stage 3, we considered 16 amendments
in the name of Shona Robison to make
improvements to a bill that the Government
introduced and which it had already amended
successfully at stage 2. If those 16 amendments—
some of which we support and some of which
have considerable merit—were required at the
conclusion of the process for introducing primary
legislation to make what are, in effect, changes
that the Government says are simply procedural,
that is argument enough that the Government has
not made a sufficient case on the powers under
part 2.
The Minister for Public Health and Sport
(Shona Robison): Will the member give way?
Jeremy Purvis: I am conscious of the time, but
will give way because I have named the minister.
Shona Robison: I am a little confused because,
on the one hand, the member seems to be
criticising the Government for not listening and
then, when we listen and lodge amendments on
the basis of what members have said, we get
criticised as well. Is not that just a bit bizarre?

Gavin Brown (Lothians) (Con): Will the
member give way?

Jeremy Purvis: My point is that the
Government made changes to proposals that it
had introduced. Many of the amendments that
have been made today are drafting changes that
the minister made to proposals that she had
already introduced in a bill. Under a statutory
instrument process, no changes could be made,
which would have the effect of making
considerably bad legislation. That is why, because
of part 2, we simply cannot support the bill.

At stage 1, the committee considered the overall
efficiency of the public sector, whether it is the
right shape to deliver services and who should
deliver them. We had considerable sympathy with
some elements of the legislation, but at stage 3 it
has been acknowledged that there are significant
problems with it. We cannot ignore the fact that
the part 2 powers are very flawed. That they are
flawed has been demonstrated by today‘s stage 3
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process. The cabinet secretary was correct to say
that any statutory instrument must receive
Parliament‘s approval, but he did not dispute the
point that I made this morning, which was that
statutory instruments cannot be amended.

The policy memorandum oversold the bill. When
it was introduced, the Government suggested that
it was a key part of radical reform of the delivery of
public services in Scotland. That suggestion was
part of the Finance Committee‘s consideration of
the bill.

Jeremy Purvis: I am afraid that I do not have
time.
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16:17
Linda Fabiani (Central Scotland) (SNP):
Today‘s passing of the Public Services Reform
(Scotland) Bill will be a welcome step towards
achieving the Government‘s commitment to deliver
improvements in a public sector landscape that
has, over decades, become cluttered and
complicated. An overlapping and duplicating
network of public sector bodies causes
unnecessary difficulties for members of the public
and for the voluntary and private sector groups
that have to work with those bodies.
The Finance Committee had interesting
discussions on the bill, with contributions from
throughout the relevant sectors. There was
agreement that it is time for public sector reform. I
hope that we can now streamline decision making
and improve transparency in the network of
Scottish public bodies, as well as reduce
bureaucratic complexity for the private and
voluntary sectors and individual citizens.
It is interesting that the Finance Committee is
moving on to consider public sector reform more
widely. I am pleased that we are doing so in
conjunction with Scotland‘s Futures Forum,
because it is time for radical thinking about the
future of the public sector and the services that it
provides. I urge all members to watch what
happens as that inquiry unfolds under the
convenership of Andrew Welsh.
I will close by quoting again something that I
quoted in the stage 1 debate, which is a letter from
the Cabinet Secretary for Finance and Sustainable
Growth to the Finance Committee. It states:
―Parliament must be able to respond more quickly to
changing circumstances and take advantage of
opportunities to further streamline the public bodies
landscape and improve the delivery of public services‖.

Today, we have established a foundation for that
on which we can build.
16:19
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): The debate is certainly the end of
the beginning, and not just for the reason that
Derek Brownlee gave, which was that public
service reform will be a major theme of the next
few years, but because regulations will assume a
new importance under the bill. I will not go over
the debates about part 2—I hope that there might
not be too many regulations made under it—but
there have not been many comments about how
the rest of the bill depends to a new extent on
regulation. I will concentrate on part 4.
I regret that parts 4 and 5 have not in general
attracted more discussion and amendment. To an
extent, that is because members have a great deal
of confidence in the existing bodies that those
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parts deal with—the Social Work Inspection
Agency and the Scottish Commission for the
Regulation of Care, which will turn into social care
and social work improvement Scotland, and
Quality Improvement Scotland, which will turn into
healthcare improvement Scotland. I pay tribute to
their work. However, there are significant shifts in
the inspection regime—for SCSWIS in particular—
that merit discussion. I hope that we will have
further discussion when the regulations come
before the Parliament.
I said in committee that we all accept the
principle of a move towards risk-based inspection,
but the detail of that merits more scrutiny. In
committee, I raised the issue of the extent to which
self-evaluation is beginning to take over from
inspection. I had an amendment passed at stage 2
that I hope will modify that process to some extent.
Inspection has to be reasserted as a key part of
the scrutiny regime. There will be real dangers if
we move too much towards self-evaluation.
The second issue that I want to raise, which
should also be discussed when regulations are
laid, is to do with the timing and frequency of
inspections. Some members in the chamber—
certainly the Minister for Public Health and Sport—
will remember that nine years ago a major feature
of debate about the Regulation of Care (Scotland)
Bill was that there should be two inspections a
year for all 24-hour services. That has
disappeared from the new legislative regime
without any discussion whatever. People might
have different views on that—they might see it as
being part of risk-based inspection—but it has
served us well for nine years. When the
regulations are introduced, we should think
carefully and decide whether there is merit in
having regular inspections as well as additional
inspections for services that are in difficulty. We
will need to pay particularly close attention to the
regulations under section 47 when they are
introduced.
The regulations under section 97, which pertain
to joint inspection, will also be important. There is
a particular concern, which I raised in the stage 1
debate, about access to medical records. I know
that there will be work and consultation on that,
but we need to look seriously at the British Medical
Association‘s suggestion that there should be such
access only with consent and that, if consent is not
given, there should be anonymisation.
16:22
Christina McKelvie (Central Scotland) (SNP):
It is always nice to warm our hands at a wee
bonfire and it is lovely to have a wee toastie fire of
the things that we do not need. I am delighted to
see the first flames licking around the feet of the
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quango state. Being an accomplished fire walker, I
know how that feels.
I like the fact that the Government will be able to
change the functions and operations of quangos
much more easily in the future. The role that
Parliament will have in any decisions that
ministers want to take in relation to quangos
means that parliamentary scrutiny of the quango
state will carry with it a rather large stick. I
appreciate that some members might disagree
with me on that point, but I am sure that they will
come round in the fullness of time.
There are serious safeguards in the legislation
now. The powers to change quangos, which the
bill will introduce, are similar to the powers in the
Local Government in Scotland Act 2003. I like the
parts that require public bodies to publish details
about their financial transactions and the pay of
their top cats. I also like the idea that details of
payments to special advisers will be published.
Open and transparent government is one of the
founding principles of this place.
I also like the idea of social care and social work
improvement Scotland and the model that has
been presented for it. Social work has so often
been the Cinderella of public services, but it
provides important services to our society. If we
can create one single cohesive body that will
benchmark services throughout the country, offer
advice on improvements and produce regular
reports on performance, we might go some way
towards matching the professionalism of the
modern social worker with the regulatory system
that governs their working life.
Of course, SCSWIS will not stand alone. Part 6
of the bill will require scrutiny bodies to focus on
service users and co-operate across agencies up
to and including having joint inspections, where
that is appropriate. I know that my colleague
Karen Whitefield sought to place a requirement on
SCSWIS to work jointly with Her Majesty‘s
Inspectorate of Education on inspections, but that
already exists and SCSWIS will have that
expertise.
The extension of joint inspections to adult
services is particularly welcome, especially for the
most vulnerable adults in our communities. Each
of the scrutiny bodies will have to ensure that it is
delivering the best possible service and support
for front-line workers.
When we clean up the landscape, we see the
safe roads and the pitfalls ahead of us and the
benefits and disadvantages stand in starker relief.
Quangos will operate in a more streamlined and
publicly accountable manner, with minds focused
more on the job at hand.
When the bill is passed later today, there will be
a good reason for quangocrats to keep a weather
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eye on what their organisation is doing and how
well it is doing it, lest some of us politicians decide
to have a closer look. I believe that Scotland will
be well served by the Public Services Reform
(Scotland) Bill.
16:24
Pauline McNeill (Glasgow Kelvin) (Lab): I will
spend my three minutes talking about part 3,
which will establish creative Scotland. After
listening to this afternoon‘s debate, I stand by what
I have said in previous debates: I would still prefer
the creative Scotland provisions to be in a standalone bill. The rushed timings today and the fact
that we cannot debate fully issues that I would like
to be fleshed out more show me that two important
subjects for debate should not be merged in one
bill again.
However, we must celebrate the fact that we are
finally here—or just about, if the motion to pass
the bill is agreed to tonight—on the establishment
of creative Scotland. I congratulate Andrew Dixon,
who is the body‘s new chief executive, and I thank
Ewan Brown, who has seen through the work of
creative Scotland‘s shadow board in these difficult
times. The time has also been difficult for artists,
the Scottish Arts Council‘s staff and Scottish
Screen, which have endured the delay in the
passage of the bill, but at last it is here.
The new body, creative Scotland, will face the
challenges for the arts sector in a recession. The
arts are a crucial part of our economy and it is
arguable, for reasons that I will go into in the short
time that is available to me, that they can be an
important aspect of economic recovery.
I would have preferred creative Scotland to have
a lead co-ordinating role specified in the bill, but
the Minister for Culture and External Affairs made
it clear today that it will be the lead body for the
arts and culture in Scotland in its co-ordinating
role.
I am still disappointed that the budget that
Scottish Enterprise holds has not been transferred
to the new body, but I hope that that will happen in
the future, because that will provide the most
potential for growth, and I would like creative
Scotland to have access to as many resources as
possible, in order to nurture that growth as best it
can.
We have not had much opportunity to talk in
detail about what people expect from the new
body. I will say something about Scottish Screen,
which will be abolished from tonight, when we
establish creative Scotland. I have always argued
that it is a shame that we will lose the Scottish
Screen branding. The then Minister for Culture,
External Affairs and the Constitution told me, in
response to a question, that the new branding will
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be that of creative Scotland and that we will lose
the Scottish Screen branding. I ask the Minister for
Culture and External Affairs to clarify whether the
Scottish Screen branding can be kept under the
banner of creative Scotland.
Scotland‘s investment in film raises issues.
Northern Ireland has a studio that is receiving
some business that Scotland is not receiving
because Scotland has no such studio. It was also
drawn to my attention more recently that the
framework of our smoking ban prevents some
historical dramas from being filmed in Scotland,
because they have no exemption.
The Presiding Officer: You must close now,
please, Ms McNeill.
Pauline McNeill: That is important if we believe
that we should bring the production of films and
drama to Scotland. I know that the health minister
is here listening—
The Presiding Officer: I am sorry; I have no
more time available. I can give Margo MacDonald
one minute.
16:28
Margo MacDonald (Lothians) (Ind): Thank you
for your forbearance, Presiding Officer. I will
support the bill tonight not because I support
power grabs by executives, but because the
Government has demonstrated enough good will
towards the points that Derek Brownlee, Malcolm
Chisholm and others have made. The position will
depend on how ministers exercise their new
powers under part 2. We heard today a willingness
from the Cabinet Secretary for Finance and
Sustainable Growth to accept the suggestions of
the Subordinate Legislation Committee, for
example, which makes me think that he will bring
pressure to bear on the Cabinet Secretary for
Education and Lifelong Learning, who must assure
us that the inspection of services for vulnerable
children will be as good as we want it to be.
The Presiding Officer: I thank all members for
speaking within the time that is available and I
hope that members will continue to do that.
16:29
Jeremy Purvis: Concerns remain about
aspects of the bill that have been discussed today.
There is a concern that the fairly radical changes
that relate to Waterwatch may well impact on how
the Scottish Public Services Ombudsman
operates and its relationship with constituents. I
asked the Cabinet Secretary for Finance and
Sustainable Growth about the effect of
amendment 81, which was, regrettably, agreed to.
That amendment disapplies the ombudsman‘s
inability to investigate contractual or commercial
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transactions in relation to water services. That
means that the Scottish Public Services
Ombudsman will have the ability to investigate—in
fact, there is now an expectation that it will—
contractual or commercial transactions that cover
Scottish Water, Scottish Water Solutions and any
sub-contractor of Scottish Water or Scottish Water
Solutions and, indeed, their work. Members in all
parties will know that a regular amount of our
casework deals with the local operations of
Scottish Water. The ombudsman is very clear that
the relationship with it now will be able to apply
only without any investigations of commercial
transactions or rectifying any issues. That is a
considerable problem.
It is regrettable that the Government did not
recognise that the further issue of bonuses is
competent and that the case is clear. The cabinet
secretary indicated that my amendments were
discriminatory because they applied to only one
element of the public sector in Scotland. If that is
the case, considerable concerns will have to be
raised about the status of the ―Public Sector Pay
Policy: Policy for Senior Appointments 2009-10‖
and its successor for 2010-11, because it states
clearly that it applies only to chief executives or, in
exceptional circumstances, directors. Given that, if
my amendments were discriminatory, so is the
Government‘s pay policy. The cabinet secretary
gave the impression that there is no ability, in the
review of a new appointment or the review that it is
good practice to carry out for all existing chief
executives, for bonuses to be excluded. I ask the
Minister for Culture and External Affairs, when she
sums up, to state clearly to the Parliament
whether, in any of the discussions with the new
chief executive of creative Scotland, bonuses were
considered. Were bonuses considered by the
Government in any discussions on their pay and
conditions? What is the position? If the Cabinet
Secretary for Finance and Sustainable Growth
was right, the new chief executive of creative
Scotland would have been able to demand bonus
consideration as part of their pay and conditions. I
will be interested to hear whether the minister can
clarify that point in her summing up.
I am afraid that the bill is not a bonfire of the
quangos. It raises serious concerns about the role
of the Parliament and that is why, regrettably, we
cannot support it.
16:32
Gavin Brown (Lothians) (Con): The Scottish
Conservatives supported the principles of the bill
at stage 1, with one or two reservations on matters
contained therein. We made it clear that, unless
changes were made to the bill, we would not
support it at stage 3, but, as we heard from my
colleague Derek Brownlee, the changes that we


2257

25179

25 MARCH 2010

requested have been made, so we will support it
at decision time. We need to streamline our public
services and make them more efficient, not only
for their own ends, but because we must do
everything that we can to protect front-line
services, given the tough times that will inevitably
follow for Scotland. One of the best ways to
protect those services is to make them more
efficient, effective and streamlined.

debate on Waterwatch Scotland, but they were not
responded to effectively. The same can be said for
the debate on the loss of powers to the Parliament
and its parliamentarians. Concern was expressed
about the measures on child protection but, again,
no real response was given, as happened in
relation to David Whitton‘s arguments on the need
to streamline the negotiating machinery in
Scotland.

John Swinney was correct when he said that the
chamber did not agree on every issue during the
course of the day. Indeed, that was perhaps
something of an understatement. We think that the
order-making power in part 2 is required, which is
why we voted against various amendments from
Mr Whitton. We think that the power is desirable
and that it allows a more streamlined process than
primary legislation. It allows faster, more nimble
movement and we are satisfied that sufficient
safeguards are contained in the provisions and
that there has been sufficient movement from the
Government to allow us to support it and, indeed,
the bill as a whole.

I say with regret that the bill has been badly
handled, badly managed and badly delivered. We
should not be surprised to find ourselves in such a
situation; the Government‘s approach echoed its
previous attempt to establish creative Scotland. I
advise the Government that if the bill did not
contain provision to establish creative Scotland we
would vote against it. It is a shambles, but we will
reluctantly vote for it, because we do not want
there to be further delay at the hands of the
Government in the establishment of creative
Scotland.

In the amendments that my colleague Derek
Brownlee lodged, he focused on the transparency
of spending by Government and its agencies. We
think that having transparency and making those
agencies accountable for the money that they
spend is, in itself, a good thing and we think that it
will lead to a reduction in expenditure on nonessential items.
My final point is on the amendments to which Mr
Purvis referred. We considered them, because we
want there to be a reduction in the size of the
public purse, but he needs to note a couple of
points before he puts out his press release this
evening. The first one is that Derek Brownlee
pointed out that the measure would save
approximately £88,000. No Liberal Democrat
challenged that figure. If the measure was truly
about saving money and saving the public purse,
they did not come back with any larger figure that
they felt would be saved. Perhaps they could put
that on their press release. The Liberal Democrats
might also reflect on the fact that, when push
came to shove, only 17 members supported
amendment 78. The Liberal Democrats were
unable to convince any of the larger parties that
the measures were legal and would make a
tangible difference.
Reform will be a dominating issue during the
next five to 10 years. What matters is what
happens afterwards.
16:35
Andy Kerr (East Kilbride) (Lab): This has
been a day of retrograde steps and missed
opportunities. Good arguments were made in the
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In many areas, the cabinet secretary has been
unconvincing. The mood has been ugly at times,
particularly when we consider the handmaidens of
the Scottish Government, Mr Brownlee and his
friends. A man who wants to ensure that £25,000
of expenditure by the Scottish Government is
scrutinised is more than happy to divest the
Parliament of its responsibilities and abilities to
hold the Government to account. We should not
be surprised. Did not David McLetchie say that the
next best thing to a Tory Government is an SNP
Government that does Tory things? A
centralisation agenda is before us. Mr Purvis
prosecuted the case against the Scottish Tories
effectively when he commented on the different
reaction of Tories in London to what has been
called the abolition of Parliament bill. The irony is
not lost on many members of the Scottish
Parliament.
Derek Brownlee: Will the member take an
intervention?
Andy Kerr: With respect, I have only four
minutes.
The bill does not do enough to reform public
services. We are in favour of streamlining
quangos, which is why we support the
establishment of social care and social work
improvement Scotland. However, as many
members said, such streamlining must be done in
a way that improves the delivery of services to the
public. The bill represents an exercise in crude
arithmetic, with a view to getting a result and being
able to talk about a bonfire of the quangos; the
price that we will pay for that is too high.
We have witnessed an unprecedented power
grab by the Government today. It is unfortunate
that that has happened. However, as Margo
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MacDonald and many other members said, if the
bill is passed the Government should not assume
that the Scottish Parliament will take its eye off the
measures in it, even for a minute. I say with a
heavy heart that Labour members will support the
bill. We do so only because of the Government‘s
previous cock-up on the establishment of creative
Scotland. We have no desire for the power grab to
the centre that the Administration is proposing.
16:39
The Minister for Culture and External Affairs
(Fiona Hyslop): I thank all seven parliamentary
committees that were involved in scrutinising the
bill, as well as the witnesses, various civil service
teams and public body staff who all played a
valuable part in developing the bill to this final
stage.
The Public Services Reform (Scotland) Bill
makes a significant contribution to the
development of the Government‘s wider public
services reform agenda. That agenda, which the
First Minister announced two years ago, is
focused on simplifying and integrating public
services and on promoting the sharing of services
through closer collaboration on matters such as
procurement. We are working closely with local
government and with public bodies as part of our
effective public bodies programme to improve the
alignment of objectives towards achieving the
Government‘s overarching purpose of sustainable
economic growth.
The Government‘s simplification programme,
including the proposals in the bill, will deliver net
financial savings of around £127 million over 2008
to 2013 and recurring annual savings of around
£40 million thereafter. Derek Brownlee made
points about the need to go further and faster,
particularly bearing in mind the current economic
climate.
Important points were made in the debate—not
least by Derek Brownlee, Margo MacDonald and
Malcolm Chisholm—about how the order-making
powers in part 2 of the bill will be exercised. That
is critical. None of us, whether in the Government
or any party in the Parliament, should assume
what will happen. The will of the Parliament will
prevail in the exercise of those powers.
I am pleased that, if we pass the bill, we will
take a further step on the way to establishing
social care and social work improvement Scotland
and healthcare improvement Scotland by April
2011. They will provide more streamlined, better
co-ordinated, proportionate and risk-based
scrutiny and will focus on supporting improvement,
which is important. I emphasise that the expertise
and staff of HMIE‘s current child protection team
will move to SCSWIS and, in SCSWIS, will still be
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able to work with the remainder of HMIE. I hope
that that gives members some reassurance,
particularly on child protection. The new powers in
the bill will allow bodies to build a comprehensive
picture of how the needs of the people who use
their services are met.
The Parliament has also approved a package of
amendments in relation to the Mental Welfare
Commission for Scotland. The commission will
focus on the needs of individuals with a mental
disorder or learning disability and will be able to
work with other scrutiny bodies. There is also an
update to the commission‘s governance structure,
which will ensure that service users and others
with expertise and knowledge of mental health
services are more formally involved in its work.
I am delighted to say that, if it is passed, the bill
will also establish the long-awaited single, unified
national body for arts and culture: creative
Scotland. I regret the Liberal Democrats‘ rejection
of that. The development of creative Scotland has
not been smooth or easy, but the final organisation
should be all the better for the work that has been
undertaken over the past 12 months.
In successive generations, Scotland has
produced musicians, sculptors, writers, painters,
dancers and composers whose hugely varied
talents have received national and international
acclaim. That wealth of talent exists in Scotland
and needs to be nurtured and supported. I expect
creative Scotland to help realise the potential
contribution of art and creativity to every part of
our society and economy. I say to Pauline McNeill
that the use of the Scottish Screen brand will be
an operational matter for creative Scotland, and I
will pass on her remarks to the body.
Creative Scotland will help to promote Scottish
culture at home and internationally. It will be
modern, vibrant and progressive; it will draw on
our rich heritage but project Scotland in a
contemporary way. I am ambitious for the body
and what it can achieve. The appointment of its
chief executive designate has been well received.
His contract was negotiated as a new contract
without a bonus—a negotiation that was without
prejudice in law in advance.
Jeremy Purvis: Will the minister give way?
Fiona Hyslop: No, I must finish.
A new state of the art office is being identified, a
new business model is being established and we
are now recruiting for a chair and board. Scotland
owes immense gratitude to Ewan Brown and the
team of Creative Scotland 2009 Ltd for getting us
here. With the Parliament‘s approval, our new
dynamic arts and culture body, creative Scotland,
will shortly be established. The momentum and
dynamic exist. I hope that it has the best will of
Parliament.
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I thank everyone who was involved in
developing the bill. It is unusually large and varied
in its scope. It is testament to the hard work and
robust processes of all those involved—including
John Swinney‘s determined and formidable
leadership—that such an extensive bill can be
brought together and reach fruition within a year.
I know that, across the Parliament, members
have a keen sense of public service as individual
MSPs. We may have different political views as to
how public services are organised, but I am sure
that, as a final note in the debate, members will
join me in paying tribute to all the staff who work in
our public bodies day in, day out to deliver quality
public services to the Scottish people.
I ask members to endorse the Public Services
Reform (Scotland) Bill.
The Presiding Officer: That concludes the
debate on the bill. I am grateful to members for
ensuring that we were able to bring the debate to
a close on time.
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Decision Time
17:15
The Presiding Officer (Alex Fergusson):
There is one question to be put as a result of
today‘s business. The question is, that motion
S3M-6023, in the name of John Swinney, on the
Public Services Reform (Scotland) Bill, be agreed
to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Margaret (Glasgow Baillieston) (Lab)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber)
(SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
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Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh)
(SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)
Against
Brown, Robert (Glasgow) (LD)
Finnie, Ross (West of Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hume, Jim (South of Scotland) (LD)
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McArthur, Liam (Orkney) (LD)
McInnes, Alison (North East Scotland) (LD)
O'Donnell, Hugh (Central Scotland) (LD)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale)
(LD)
Rumbles, Mike (West Aberdeenshire and Kincardine)
(LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Tolson, Jim (Dunfermline West) (LD)

The Presiding Officer: The result of the
division is: For 109, Against 16, Abstentions 0.
Motion agreed to,
That the Parliament agrees that the Public Services
Reform (Scotland) Bill be passed.


2262

25198

Public Services Reform (Scotland) Bill
[AS PASSED]

CONTENTS
Section

PART 1
SIMPLIFICATION OF PUBLIC BODIES

2A

Transfer of functions
Transfer to Scottish Natural Heritage of functions of Deer Commission for Scotland
Transfer to Scottish Natural Heritage of functions of Advisory Committee on sites of
special scientific interest
Transfer to certain bodies of functions of Waterwatch Scotland

3
4
5
6
6A

Dissolution of bodies etc.
Dissolution of Scottish Records Advisory Council
Dissolution of Scottish Industrial Development Advisory Board
Dissolution of Building Standards Advisory Committee
Dissolution of Historic Environment Advisory Council for Scotland
Dissolution of Regional Boards of Scottish Environment Protection Agency

7
8
8A
8B

Delegation of functions etc.
Delegation of Ministerial functions under section 7 of Industrial Development Act 1982
Delegation of Ministerial functions under section 5 of Science and Technology Act 1965
Delegation of certain functions of Forestry Commissioners under Forestry Act 1967
Forestry Commissioners: joint ventures etc.

9

Regulation of officers of court
Regulation of officers of court

1
2

PART 2
ORDER-MAKING POWERS
10
11
12

Improving the exercise of public functions
Public functions: efficiency, effectiveness and economy
Public functions: further provision
Preconditions

13
14

Removing and reducing burdens
Power to remove or reduce burdens
Preconditions

SP Bill 26B

Session 3 (2010)


2263

ii

Public Services Reform (Scotland) Bill

Specific restrictions
14A Order in relation to certain bodies: requirement for request and consent
15
16
17
18
19

General restrictions
Subordinate legislation and powers of direction, appointment and consent
Local taxation
Criminal penalties
Forcible entry etc.
Prohibition on modification of this Part
Procedure

20
21
22
23

Procedure
Consultation
Explanatory document laid before the Scottish Parliament
Combination with powers under European Communities Act 1972

24
25

General
Order-making powers: modifications of enactments
Interpretation of Part 2
PART 2A
INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS

25ZA Public functions: duties to provide information on certain expenditure etc.
25ZB Public functions: duty to provide information on exercise of functions
25G Public functions: duty to provide information on special advisers
25H Public functions: duties to provide information: further provision
25I Interpretation of Part 2A
PART 3
CREATIVE SCOTLAND


2264

26
27
28
29
30

Creative Scotland
Establishment of Creative Scotland
General functions of Creative Scotland
Advisory and other functions
Grants and loans
Directions and guidance

31
32
33

Miscellaneous and general
Dissolution of Scottish Arts Council
Transfer of staff etc.
Creative Scotland: modifications of enactments

iii

Public Services Reform (Scotland) Bill
PART 4
SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
CHAPTER 1
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND
34
35

Social Care and Social Work Improvement Scotland
Social Care and Social Work Improvement Scotland
General principles
Key definitions

36
37
38
39

Social services
Care services
Social work services
Power to modify key definitions
Miscellaneous

40
41
42

Standards and outcomes
Information and advice
Dissolution of Scottish Commission for the Regulation of Care
CHAPTER 2
SOCIAL SERVICES: INSPECTIONS
Inspections

43
43A
44
45
46

Inspections
Inspections under section 43: best regulatory practice
Inspections at request of Scottish Ministers
Inspections: authorised persons
Inspections: reports
Regulations

47

Regulations: inspections
CHAPTER 3
CARE SERVICES
Registration of care services

48
49
50

Registration of care services
Grant or refusal of registration
Limited registration

51
52

Improvement notices
Improvement notices: care services
Special provision for certain care services provided by local authorities

Proposals and applications in relation to registered care services
53 Cancellation of registration
53A Emergency cancellation of registration
54 Condition notices


2265

iv
54A
54B
54C
55
56
57
58
59
60

Public Services Reform (Scotland) Bill
Emergency condition notices
Application of Part to condition notices following emergency condition notices
Emergency condition notices: appeals
Applications under Chapter 3 in respect of conditions
Further provision as respects notice of proposals
Right to make representations to SCSWIS as respects proposals under Chapter 3
Notice of SCSWIS’s decision under Chapter 3
Conditions as to numbers
Appeal against decision to implement proposal
Fees

61

Registration fees

62
63

Regulations
Regulations: registers and registration
Regulations: care services
Complaints

64

Complaints about care services

65
66
67

Offences
Offences in relation to registration under Chapter 3
False statements in application under Chapter 3
Offences by bodies corporate etc.
CHAPTER 4
LOCAL AUTHORITY ADOPTION AND FOSTERING SERVICES ETC.

68
69
70
71
72
73
74
75
76
77

Local authority applications for registration under Chapter 4
Grant of local authority application under Chapter 4
Condition notices: services registered under Chapter 4
Applications under Chapter 4 in respect of conditions
Right to make representations to SCSWIS under Chapter 4 as respects conditions
Notice of SCSWIS’s decision under Chapter 4
Appeal against decision under Chapter 4
Offences under Chapter 4
Report to Scottish Ministers
Default powers of Scottish Ministers
CHAPTER 5
MISCELLANEOUS

78
79
80
80A
81
82
84
84A
85


2266

Grants to SCSWIS
Guarantees
Duty of SCSWIS to consult Scottish Social Services Council
Duty of SCSWIS to consult the Mental Welfare Commission for Scotland
Complaints procedure
Inquiries
Arrangements entered into by local authority or health body: services to be registered
Local authorities and health bodies: awareness of SCSWIS reports etc.
Giving of notice

v

Public Services Reform (Scotland) Bill
86
86A
87
88
89
89A

Transfer of staff etc.
Transfer of staff: further provision
Orders and regulations: procedure
Interpretation of Part 4
Minor and consequential amendments and repeals: SCSWIS
Minor modifications: Scottish Social Services Council
PART 5
HEALTH CARE: SCRUTINY AND IMPROVEMENT

90 Healthcare Improvement Scotland
90A Transfer of staff etc. to Healthcare Improvement Scotland
91 Healthcare Improvement Scotland: constitution, etc.
PART 5A
THE MENTAL WELFARE COMMISSION FOR SCOTLAND
91A The Mental Welfare Commission for Scotland
PART 6
SCRUTINY AND COMPLAINTS
User focus
92
93

Scrutiny: user focus
User focus: guidance etc.

94

Scrutiny: duty of co-operation

Duty of co-operation

Joint inspections
95
96
97

Joint inspections
Participation in joint inspections
Regulations relating to joint inspections

98

Public finance and accountability
Amendment of Public Finance and Accountability (Scotland) Act 2000

Complaints handling procedures
98A Complaints handling procedures
PART 6A
CHARITIES
98B
98C
98D
98E
98F
98G
98H
99

Information to appear on charity websites
Variation, revocation and review of directions
Powers of Court of Session: deemed removal of persons
Delegation of functions
Reorganisation of charities
Reorganisation of restricted funds
Appointment of charity trustees
Charity trustees’ indemnity insurance


2267

vi

Public Services Reform (Scotland) Bill

99A Interpretation of Part 6A
PART 7
MISCELLANEOUS AND GENERAL
Miscellaneous
100 Local Government (Scotland) Act 1973: minor amendment
100A Consultation by water and sewerage services providers
100B Complaints about water services and sewerage services providers
General
101 Ancillary provision
102 Orders and regulations: Parts 6 and 7
103 Short title and commencement
__________
Schedule 1 —Deer Commission for Scotland: modifications of enactments
Schedule 1A––Transfer of Waterwatch Scotland functions: modifications of enactments
Part 1 —Amendments
Part 2 —Repeals
Schedule 1B––Dissolution of Waterwatch Scotland: arrangements for staff, property etc.
Schedule 2 —Regulation of officers of court: modifications of enactments
Part 1 —Amendments
Part 2 —Repeals
Schedule 3 —Improvement of public functions: listed bodies
Schedule 3A––Part 2 order-making powers (request and consent): listed bodies
Schedule 4 —Order-making powers: modifications of enactments
Schedule 4A––Information on exercise of public functions: listed public bodies
Schedule 5 —Creative Scotland: establishment etc.
Schedule 6 —Creative Scotland: modifications of enactments
Schedule 7 —Social Care and Social Work Improvement Scotland: establishment etc.
Schedule 8 —Care services: definitions
Schedule 9 —Social work services functions: specified enactments
Schedule 10—Social Care and Social Work Improvement Scotland: modifications of enactments
Schedule 10A––Scottish Social Services Council: modifications of Regulation of Care (Scotland)
Act 2001
Schedule 11—Healthcare Improvement Scotland: establishment etc.
Schedule 12—Healthcare Improvement Scotland: modifications of enactments
Schedule 12A––The Mental Welfare Commission for Scotland: modifications of the Mental
Health (Care and Treatment) (Scotland) Act 2003
Schedule 13—Scrutiny functions: persons etc. subject to user focus duty
Schedule 14—Scrutiny functions: persons etc. subject to duty of co-operation


2268

1

Public Services Reform (Scotland) Bill
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Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Public Services Reform (Scotland) Bill
[AS PASSED]

5

10

15

20

An Act of the Scottish Parliament to make provision for the purpose of simplifying public bodies,
including the transfer and delegation of certain functions, the dissolution of certain bodies and
provision in relation to the regulation of officers of court; to enable provision to be made for the
purpose of improving the exercise of public functions and for removing and reducing burdens
resulting from legislation; to make provision for the publication of information on expenditure
and certain other matters by certain public bodies; to establish Creative Scotland with functions in
relation to the arts and culture and industries and other activity the focus of which is the
application of creative skills; to establish Social Care and Social Work Improvement Scotland
with scrutiny functions in relation to care services and social work services; to establish
Healthcare Improvement Scotland with scrutiny and other functions in relation to services
provided under the National Health Service and independent health care services; to amend the
Mental Health (Care and Treatment) (Scotland) Act 2003 to make provision in relation to the
Mental Welfare Commission for Scotland; to make provision about the exercise of scrutiny
functions by certain bodies, including provision in respect of the involvement of users of
scrutinised services, co-operation and joint inspections; to amend Part 2 of the Public Finance and
Accountability (Scotland) Act 2000 in relation to audit authorities and audit reports and
examinations under that Part; to amend the Scottish Public Services Ombudsman Act 2002 to
make provision in relation to complaints handling procedures of listed authorities; to amend the
Charities and Trustee Investment (Scotland) Act 2005 in relation to the regulation of charities and
charity trustees; and for connected purposes.

PART 1
SIMPLIFICATION OF PUBLIC BODIES
Transfer of functions
1

Transfer to Scottish Natural Heritage of functions of Deer Commission for
Scotland

25

30

(1)

The functions conferred on the Deer Commission for Scotland by or under the Deer
(Scotland) Act 1996 (c. 58) or any other enactment are transferred to Scottish Natural
Heritage.

(2)

All property, rights, liabilities and obligations of the Deer Commission for Scotland are
transferred to Scottish Natural Heritage.

SP Bill 26B

Session 3 (2010)
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(3)

The Deer Commission for Scotland is dissolved.

(4)

Anything done by or in relation to the Deer Commission for Scotland has effect, in
relation to any time after this section comes into force, as if done by or in relation to
Scottish Natural Heritage.

(5)

Schedule 1 (which makes modifications of enactments in consequence of this section)
has effect.

2

Transfer to Scottish Natural Heritage of functions of Advisory Committee on sites
of special scientific interest
(1)

The committee referred to in section 21(1) of the Nature Conservation (Scotland) Act
2004 (asp 6) is dissolved.

(2)

All property, rights, liabilities and obligations of the committee referred to in subsection
(1) are transferred to Scottish Natural Heritage.

(4)

In the Nature Conservation (Scotland) Act 2004—

10

(a) in section 21 (Advisory Committee on sites of special scientific interest),
subsections (1) to (5) are repealed,

15

(b) in subsection (8) of that section, for paragraphs (a) to (c) substitute—
“(a) consider the matter, and
(b) take such action as it thinks fit.”,
(c) in the title to that section, for “Advisory Committee” substitute “Representations
to SNH”,

20

(d) in section 58(1) (interpretation), the definition “Advisory Committee” is repealed,
(e) in schedule 1 (notification relating to sites of special scientific interest:
procedure)—
(i)
25

in paragraph 9(b), for “refer the matter to the Advisory Committee”
substitute “consider the matter,”,

(ia) in paragraph 9, for “paragraphs (a) and (b)” substitute “paragraph (a)”,
(ib) for the title to paragraph 9, substitute “Representations to SNH on sites of
special scientific interest”,
(ic) paragraph 11 is repealed,
(ii) in paragraph 12(a), for “a matter has been referred to the Advisory
Committee” substitute “SNH is required by subsection (8) of section 21 to
consider a matter,”.

30

(5)

In the Freedom of Information (Scotland) Act 2002 (asp 13), in Part 7 of schedule 1
(Scottish public authorities), the paragraph relating to the Advisory Committee on Sites
of Special Scientific Interest is repealed.

(6)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4), in
schedule 2 (the specified authorities), the entry relating to the Advisory Committee on
Sites of Special Scientific Interest is repealed.

35

2A
40
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Transfer to certain bodies of functions of Waterwatch Scotland
(1)

The position of the Convener of the Water Customer Consultation Panels is abolished.

Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies
(2)

In schedule 2 to the Scottish Public Services Ombudsman Act 2002 (asp 11) (listed
authorities), after paragraph 16 insert—
“16A

5

3

Scottish Water.”.

(3)

The Water Customer Consultation Panels are dissolved.

(4)

The National Consumer Council is to exercise its functions under the Consumers, Estate
Agents and Redress Act 2007 (c. 17) in relation to services provided by Scottish Water.

(5)

But nothing in this section is to be taken as restricting in any way the exercise of
functions by the National Consumer Council.

(6)

Schedule 1A (which makes modification of enactments in consequence of this section)
has effect.

(7)

Schedule 1B (which makes provision for the transfer of staff, property, liabilities and
ongoing matters) has effect.

10

Dissolution of bodies etc.
3
15

20

Dissolution of Scottish Records Advisory Council
(1)

The Scottish Records Advisory Council is dissolved.

(2)

All property, rights, liabilities and obligations of the Scottish Records Advisory Council
are transferred to the Scottish Ministers.

(3)

Section 7 of the Public Records (Scotland) Act 1937 (c. 43) (Advisory Council) is
repealed.

(4)

Section 19(1) of the National Heritage (Scotland) Act 1985 (c. 16) (amendment of the
Public Records (Scotland) Act 1937) is repealed.

(5)

In the Freedom of Information (Scotland) Act 2002 the following provisions are
repealed—
(a) section 70(2) (amendment of the Public Records (Scotland) Act 1937),
(b) in Part 7 of schedule 1 (Scottish public authorities), the paragraph relating to the
Scottish Records Advisory Council.

25

30

(6)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Scottish Records Advisory Council is
repealed.

(7)

Section 15 of the Scottish Register of Tartans Act 2008 (asp 7) (amendment of section 7
of the Public Records (Scotland) Act 1937) is repealed.

4

Dissolution of Scottish Industrial Development Advisory Board
(1)

The Scottish Industrial Development Advisory Board is dissolved.

(2)

Section 20 of the Scottish Development Agency Act 1975 (c. 69) (Scottish Industrial
Development Advisory Board) is repealed.

(3)

In the Enterprise and New Towns (Scotland) Act 1990 (c. 35), in Schedule 4 (minor and
consequential amendments), paragraph 8 is repealed.

(4)

In the Freedom of Information (Scotland) Act 2002, in Part 7 of schedule 1 (Scottish
public authorities), the paragraph relating to the Scottish Industrial Development
Advisory Board is repealed.

35

40
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(5)

5
5

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Scottish Industrial Development
Advisory Board is repealed.
Dissolution of Building Standards Advisory Committee

(1)

The Building Standards Advisory Committee is dissolved.

(2)

In the Building (Scotland) Act 2003 (asp 8) the following provisions are repealed—
(a) in section 1(2) (building regulations)—
(i)

paragraph (a) and the word “and” immediately following it,

(ii) in paragraph (b) the word “other”,
(b) in section 3(5) (relaxation of building regulations)—

10

(i)

paragraph (a) and the word “and” immediately following it,

(ii) in paragraph (b) the word “other”,
(c) section 31 (Building Standards Advisory Committee),
(d) in section 56(1) (interpretation), the definition “Building Standards Advisory
Committee”.

15

(3)

6
20

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(the specified authorities), the entry relating to the Building Standards Advisory
Committee is repealed.
Dissolution of Historic Environment Advisory Council for Scotland

(1)

The Historic Environment Advisory Council for Scotland is dissolved.

(2)

All property, rights, liabilities and obligations of the Historic Environment Advisory
Council for Scotland are transferred to the Scottish Ministers.

(3)

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003 the following
provisions are repealed—
(a) section 15 (the Historic Environment Advisory Council for Scotland),

25

(b) section 16 (the Advisory Council’s functions),
(c) in section 20 (interpretation), the definition “the Advisory Council”,
(d) in schedule 2 (the specified authorities), the entry relating to the Historic
Environment Advisory Council for Scotland,
(e) schedule 3 (the Advisory Council).

30

(4)

6A
35
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In the Freedom of Information (Scotland) Act 2002, in Part 7 of schedule 1 (Scottish
public authorities), the paragraph relating to the Historic Environment Advisory Council
for Scotland is repealed.
Dissolution of Regional Boards of Scottish Environment Protection Agency

(1)

The Regional Boards of the Scottish Environment Protection Agency are dissolved.

(2)

In the Environment Act 1995 (c. 25), in Schedule 6 (the Scottish Environment
Protection Agency), paragraph 16 is repealed.

Public Services Reform (Scotland) Bill
Part 1—Simplification of public bodies

5

Delegation of functions etc.
7

Delegation of Ministerial functions under section 7 of Industrial Development Act
1982
In section 7 of the Industrial Development Act 1982 (c. 52) (selective financial
assistance for industry in assisted areas), after subsection (4) insert—

5

“(4A) The Scottish Ministers may, to such extent and subject to such conditions as
they think appropriate, delegate their function under subsection (1) to such
persons as they may determine.
(4B) Where the Scottish Ministers make a delegation under subsection (4A) to a
person, they may also delegate to that person their function of being satisfied
as mentioned in subsection (4).

10

(4C) Where the Scottish Ministers make a delegation under subsection (4A), the
reference in subsection (3)(a) to a company formed for the purpose of giving
financial assistance is to be construed as a reference to a company formed by
the person to whom the function is delegated under subsection (4A).

15

(4D) A delegation under subsection (4A) or (4B) does not affect the ability of the
Scottish Ministers to carry out the function delegated.
(4E) A delegation under subsection (4A) or (4B) may be varied or revoked at any
time.”.
20

8

Delegation of Ministerial functions under section 5 of Science and Technology Act
1965
After subsection (1) of section 5 of the Science and Technology Act 1965 (c. 4) (further
powers of the Scottish Ministers) insert—

25

30

35

40

“(1A) The Scottish Ministers may, to such extent and subject to such conditions as
they think appropriate, delegate their power to undertake any activity as
mentioned in paragraphs (a) to (c) of subsection (1) above to such persons as
they consider appropriate; and any expenses which such persons incur in
undertaking such activities are to be met out of the expenses the Scottish
Ministers may defray by virtue of subsection (1) above.
(1B) Where power to undertake the activity as mentioned in paragraph (c) of
subsection (1) above is delegated under subsection (1A), that paragraph applies
as if for the words “Secretary of State” there were substituted “person to whom
the power is delegated under subsection (1A) below”.
(1C) A delegation under subsection (1A) does not affect the ability of the Scottish
Ministers to exercise the power delegated.
(1D) A person to whom a function is delegated under subsection (1A) may, subject
to any conditions as mentioned in that subsection, exercise the function in the
same way and to the same extent as the Scottish Ministers notwithstanding any
restrictions or limitations on the exercise of the person’s functions which
would, apart from this subsection, prevent them from exercising the function in
that way or to that extent.”.
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Delegation of certain functions of Forestry Commissioners under Forestry Act
1967
In the Forestry Act 1967 (c. 10), after section 7A insert—
“7B

5

Delegation of functions of Commissioners: Scotland
(1)

The Commissioners may, to such extent and subject to such conditions as they
think appropriate, delegate their functions under section 3(1) and (3) of this Act
to such community bodies as they consider appropriate.

(2)

A delegation under subsection (1) may only be made in relation to land in
Scotland—
(a) placed at the disposal of the Commissioners by the Scottish Ministers
under this Act, and

10

(b) which is let to the community body to which the delegation is made.

15

(3)

A delegation under subsection (1) does not affect the ability of the
Commissioners to carry out the function delegated.

(4)

A delegation under subsection (1) does not affect the ability of the Scottish
Ministers to—
(a) determine which land in Scotland is placed at the disposal of the Forestry
Commissioners,
(b) give directions under section 1 to the Commissioners in relation to the
land in question.

20

(5)

A delegation under subsection (1) may be varied or revoked at any time.

(6)

In this section, “community body” has the meaning given in section 7C.

7C

Delegation of functions under section 7B: community bodies
(1)

25

A community body is, subject to subsection (3), a company limited by
guarantee the articles of association of which include the following—
(a) a definition of the community to which the company relates,
(b) provision that the company must have not fewer than 20 members,
(c) provision that the majority of the members of the company is to consist
of members of the community,
(d) provision by which the members of the company who consist of
members of the community have control of the company,

30

(e) provision ensuring proper arrangements for the financial management of
the company and the auditing of its accounts.
(2)

The Commissioners may, if they think it in the public interest to do so,
disapply such requirements specified in paragraphs (b) to (d) in subsection (1)
in relation to any body they may specify.

(3)

A body is not a community body unless the Commissioners have given it
written confirmation that they are satisfied that the main purpose of the body is
consistent with furthering the achievement of sustainable development.

(4)

Unless the Scottish Ministers otherwise direct, a community—

35

40
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7

(a) must be defined for the purposes of subsection (1)(a) by reference to a
postcode unit or postcode units; and
(b) must comprise the persons from time to time—
(i)

resident in that postcode unit or in one of those postcode units; and

(ii) entitled to vote, at a local government election, in a polling district
which includes that postcode unit or those postcode units (or part
of it or them).

5

(5)

In subsection (4) above, “postcode unit” means an area in relation to which a
single postcode is used to facilitate the identification of postal service delivery
points within the area.

(6)

In subsection (1), “company limited by guarantee” has the meaning given by
section 3(3) of the Companies Act 2006 (c. 46).”.

10

8B

Forestry Commissioners: joint ventures etc.
(1)

In the Forestry Act 1967, in section 7A (incidental powers of Commissioners), after the
word “to” insert “land in Scotland or”.

(2)

In the Countryside (Scotland) Act 1967 (c. 86), in section 58 (powers of the Forestry
Commissioners), after subsection (2) insert—

15

“(2A) For the purposes of the exercise of their functions under subsection (2), the
Commissioners may—
(a) form, or participate in the forming of, a body corporate,

20

(b) invest in a body corporate,
(c) provide loans,
(d) establish a charitable trust,
(e) act, or appoint a person to act, as an officer of a body corporate or as a
trustee of a charitable trust.”.

25

Regulation of officers of court
9

Regulation of officers of court
Schedule 2, which—

30

(a) makes modifications of Part 5 of the Debtors (Scotland) Act 1987 (c. 18) relating
to the regulation of officers of court,
(b) makes modifications of Part 3 of the Bankruptcy and Diligence etc. (Scotland) Act
2007 (asp 3) relating to such regulation, and
(c) makes further minor and consequential modifications of that Act and the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17),

35

has effect.
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PART 2
ORDER-MAKING POWERS
Improving the exercise of public functions

10
5

Public functions: efficiency, effectiveness and economy
(1)

The Scottish Ministers may by order make any provision which they consider would
improve the exercise of public functions, having regard to—
(a) efficiency,
(b) effectiveness, and
(c) economy.

10

(2)

In subsection (1), “public functions” are functions of the persons, bodies and officeholders listed in schedule 3, subject to any limitations specified in that schedule.

(3)

The provision that may be made under subsection (1) includes provision—
(a) modifying, conferring, abolishing, transferring, or providing for the delegation of,
any function,
(b) amending the constitution of a person, body or office-holder listed in schedule 3
other than—

15

(i)

the Scottish Ministers,

(ia) the Scottish Court Service,
(ii) a cross-border public authority,
(iii) a person listed by virtue of section 11(3)(e), or

20

(iv) a company (within the meaning of the Companies Act 2006 (c. 46)),
(c) creating—
(i)

a person, body or office-holder on which functions are conferred,

(ii) a person, body or office-holder to which functions (modified or otherwise)
are transferred or may be delegated.

25

(3A) For the purposes of subsection (3)(b)(ia), the constitution of the Scottish Court Service
is as set out in schedule 3 to the Judiciary and Courts (Scotland) Act 2008 (asp 6).
(4)

The transfer or delegation referred to in subsection (3)(a) must be a transfer or
delegation to—
(a) a person, body or office-holder listed in schedule 3,

30

(b) a person, body or office-holder created in pursuance of subsection (3)(c), or
(c) a local authority (meaning a council constituted by section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39)).
(5)
35

An order under this section containing provision creating a person, body or office-holder
in pursuance of subsection (3)(c)—
(a) must include provision adding that person, body or office-holder to schedule 3,
(aa) may include provision adding that person, body or office-holder to schedule 3A,
(b) may specify the extent to which any functions are to be public functions for the
purposes of subsection (1).
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9

An order under this section may—
(a) modify any enactment, instrument or other document,
(b) contain such consequential, incidental, transitional, transitory or saving provision
as the Scottish Ministers consider appropriate.

(6A) An order under this section may include provision dissolving any person, body or officeholder listed in schedule 3, other than those listed in subsection (3)(b)(i) to (iv), but only
if the person, body or office-holder has, or will have by virtue of the order, no
exercisable functions.

5

10

(7)

An order under this section may bind the Crown.

(8)

An order under this section must be made in accordance with this Part.

11

Public functions: further provision
(1)

Schedule 3, which lists persons, bodies and office-holders for the purposes of section 10,
has effect.

(2)

The Scottish Ministers may by order modify schedule 3 by—
(a) adding an entry for any person, body or office-holder falling within subsection
(3),

15

(b) removing any entry.
(2A) An order under subsection (2)(a) containing provision adding an entry to schedule 3
may include provision adding a corresponding entry to schedule 3A.
20

(2B) An order under subsection (2)(b) containing provision removing an entry from schedule
3 must include provision removing any corresponding entry from schedule 3A.
(3)

Those persons, bodies and office-holders are—
(a) an office-holder in the Scottish Administration,
(b) a Scottish public authority with mixed functions or no reserved functions,
(c) a cross-border public authority,

25

(d) a publicly-owned company,
(e) any other person, not being a public body or the holder of a public office, who
either—
(i)

(ii) is providing, under a contract made with a person, body or office-holder
listed in schedule 3, any service the provision of which is the function of
that person, body or office-holder.

30

(4)
35

appears to the Scottish Ministers to exercise functions of a public nature, or

A company is publicly-owned for the purposes of subsection (3)(d) if it is wholly
owned—
(a) by the Scottish Ministers, or
(b) by any other person, body or office-holder listed in schedule 3 except a person,
body or office-holder listed—
(i)

by virtue of subsection (3)(e)(i) in relation only to some of its functions, or

(ii) by virtue of subsection (3)(e)(ii).
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(5)

For the purposes of subsection (4) a company is wholly owned—
(a) by the Scottish Ministers if it has no members except—
(i)

the Scottish Ministers or companies wholly owned by the Scottish
Ministers, or

(ii) persons acting on behalf of the Scottish Ministers or of such companies,

5

(b) by any other person, body or office-holder if it has no members except—
(i)

the person, body or office-holder or companies wholly owned by the
person, body or office-holder, or

(ii) persons acting on behalf of the person, body or office-holder or of such
companies.

10

15

(6)

An entry added to schedule 3 by an order under subsection (2)(a) made by virtue of
subsection (3)(e) must specify the functions of a public nature or, as the case may be, the
service being provided; and only those functions or that service are public functions of
the person in question for the purposes of section 10(1).

(7)

In this section—
“company” includes any body corporate;
“local authority” means a council constituted by section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);
“Scottish public authority with mixed functions or no reserved functions” is to be
construed in accordance with paragraphs 1(4) and 2 of Part 3 of Schedule 5 to the
Scotland Act 1998 (c. 46); but does not include a local authority.

20

12

Preconditions
(1)

The Scottish Ministers may not make provision under section 10, other than provision
which merely restates an enactment, unless they consider that the conditions in
subsection (2), where relevant, are satisfied in relation to that provision.

(2)

Those conditions are that—

25

(a) the effect of the provision is proportionate to the policy objective,
(b) the provision does not remove any necessary protection,
30

35

(c) any public function which is to be modified will, as modified, be broadly
consistent with the general objects or purpose of the person, body or office-holder
concerned,
(d) any function which is conferred on a person, body or office-holder listed in
schedule 3 (other than a function being transferred without substantial
modification from another such person, body or office-holder) is broadly
consistent with the general objects or purpose of the person, body or office-holder
concerned,
(e) any function which is conferred on a person, body or office-holder created by
virtue of section 10 is broadly consistent with—
(i)

40
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the general objects or purpose of a person, body or office-holder listed in
schedule 3 which is abolished, or whose functions are modified, by virtue
of section 10 or otherwise, or
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11

(ii) public functions abolished or modified by virtue of that section or
otherwise.
(2A) Examples of protections for the purposes of subsection (2)(b) are (without prejudice to
the generality of that provision) protections in relation to—
(a) the independence of judicial decision-making, or decision-making of a judicial
nature, by a person occupying a judicial office,

5

(b) civil liberties,
(c) health and safety of persons,
(d) the environment,
(e) cultural heritage (including access, through display, exhibition or otherwise, to
cultural heritage).

10

(2B) For the purposes of subsection (2)(b), the continued independence of the judiciary as
mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 (asp 6) is a
necessary protection.
15

20

(2C) For the purposes of subsection (2)(b), the holding, care or preservation of property
which is cultural heritage by persons separate from the Scottish Ministers and any
statutory restrictions on the disposal of such property are necessary protections where
the property is vested in such persons as trustees for the public under statute.
(2D) For the purposes of subsection (2)(b), the provision in paragraph 7(4) of schedule 2 to
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) as to who the
convener shall be in relation to certain proceedings before the Mental Health Tribunal
for Scotland is a necessary protection.
(3)

For the purposes of subsection (2)(b), a provision is not to be treated as removing a
necessary protection if provision is made that delivers the same or similar protection in
an alternative manner.

(4)

For the purposes of the application of subsection (2)(c), (d) and (e) to functions
exercised, or to be exercised, by the Scottish Ministers, references to their general
objects or purpose are to the broad remit of the part of the Scottish Administration
through which the functions are, or are to be, exercised.

(5)

For the purposes of subsection (2)(d), a modification of a function being transferred is
not to be treated as substantial if it is necessary to enable the effective exercise of the
function by the person, body or office-holder to which it is transferred.

(6)

The Scottish Ministers may not make provision under section 10 which merely restates
an enactment unless they consider that the provision made would make the law more
accessible or more easily understood.

(7)

In subsection (2A)(a) “judicial office” means—

25

30

35

(a) the office of judge of any court,
(b) the office of member of any tribunal,
(c) any other office, or appointment, consisting of functions of a judicial nature.
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Removing and reducing burdens

13

Power to remove or reduce burdens
(1)

The Scottish Ministers may by order make any provision which they consider would
remove or reduce any burden, or the overall burdens, resulting directly or indirectly for
any person from any legislation.

(2)

In this section “burden” means any of the following—

5

(a) a financial cost,
(b) an administrative inconvenience,
(ba) an obstacle to best regulatory practice,
(c) an obstacle to efficiency, productivity or profitability, or

10

(d) a sanction, criminal or otherwise, which affects the carrying on of any lawful
activity.
(3)
15

For the purposes of subsection (1), a financial cost or administrative inconvenience may
result from the form of any legislation (for example, where the legislation is hard to
understand).

(3A) For the purposes of subsection (2)(ba), “best regulatory practice” means practice under
which (in particular) regulatory activities should be—
(a) carried out in a way that is transparent, accountable, proportionate and consistent,
(b) targeted only at such cases as require action.
20

(4)

In this section “legislation” means any of the following or a provision of any of the
following—
(a) a public general or local Act of Parliament (whenever passed) or an Act of the
Scottish Parliament (whenever passed), or
(b) any Order in Council, order, rules, regulations, scheme, warrant, byelaw or other
subordinate instrument made at any time under an Act referred to in paragraph (a).

25

(5)

The provision that may be made under subsection (1) includes provision—
(a) abolishing, conferring or transferring, or providing for the delegation of, functions
of any description,
(b) creating a body or office.

30

(5A) An order under this section may not amend the constitution of the Scottish Court
Service.
(5B) For the purposes of subsection (5A), the constitution of the Scottish Court Service is as
set out in schedule 3 to the Judiciary and Courts (Scotland) Act 2008.
(6)

35

An order under this section may—
(a) modify any enactment,
(b) contain such consequential, incidental, transitional, transitory or saving provision
as the Scottish Ministers consider appropriate.

40
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(6A) An order under this section may include provision dissolving any body or office, other
than those listed in section 10(3)(b)(i) to (iv), but only if the body or office has, or will
have by virtue of the order, no exercisable functions.
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(7)

An order under this section may bind the Crown.

(8)

An order under this section must be made in accordance with this Part.

14

13

Preconditions
(1)

The Scottish Ministers may not make provision under section 13(1), other than
provision which merely restates an enactment, unless they consider that the conditions
in subsection (2), where relevant, are satisfied in relation to that provision.

(2)

Those conditions are that—

5

(a) the policy objective intended to be secured by the provision could not be
satisfactorily secured by non-legislative means,
(b) the effect of the provision is proportionate to the policy objective,

10

(c) the provision, taken as a whole, strikes a fair balance between the public interest
and the interests of any person adversely affected by it,
(d) the provision does not remove any necessary protection,
(e) the provision does not prevent any person from continuing to exercise any right or
freedom which that person might reasonably expect to continue to exercise.

15

(2A) Examples of protections for the purposes of subsection (2)(d) are (without prejudice to
the generality of that provision) protections in relation to—
(a) the independence of judicial decision-making, or decision-making of a judicial
nature, by a person occupying a judicial office,
(b) civil liberties,

20

(c) health and safety of persons,
(d) the environment,
(e) cultural heritage (including access, through display, exhibition or otherwise, to
cultural heritage).
25

30

35

40

(2B) For the purposes of subsection (2)(d), the continued independence of the judiciary as
mentioned in section 1 of the Judiciary and Courts (Scotland) Act 2008 is a necessary
protection.
(2C) For the purposes of subsection (2)(d), the holding, care or preservation of property
which is cultural heritage by persons separate from the Scottish Ministers and any
statutory restrictions on the disposal of such property are necessary protections where
the property is vested in such persons as trustees for the public under statute.
(2D) For the purposes of subsection (2)(d), the provision in paragraph 7(4) of schedule 2 to
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) as to who the
convener shall be in relation to certain proceedings before the Mental Health Tribunal
for Scotland is a necessary protection.
(3)

For the purposes of subsection (2)(d) a provision is not to be treated as removing a
necessary protection if provision is also made that delivers the same or similar
protection in an alternative manner.

(4)

The Scottish Ministers may not make provision under section 13(1) which merely
restates an enactment unless they consider that the provision made would make the law
more accessible or more easily understood.
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(5)

In subsection (2A)(a) “judicial office” means—
(a) the office of judge of any court,
(b) the office of member of any tribunal,
(c) any other office, or appointment, consisting of functions of a judicial nature.
Specific restrictions

5

14A

10

Order in relation to certain bodies: requirement for request and consent

(1)

The Scottish Ministers may not propose to make provision under section 10 or 13(1)
which relates to any of the persons, bodies or office-holders listed in schedule 3A unless
requested to do so in writing by the Scottish Parliamentary Corporate Body.

(2)

The Scottish Ministers may not lay a draft order containing such provision before the
Scottish Parliament in accordance with section 20(2)(b)(i) unless the Scottish
Parliamentary Corporate Body consents.
General restrictions

15
15

Subordinate legislation and powers of direction, appointment and consent
(1)

An order under section 10 or 13(1) may confer or transfer a function of legislating only
on or to the Scottish Ministers, the First Minister or the Lord Advocate.

(2)

An order under section 10 or 13(1) may not make provision for the delegation of any
function of legislating.

(3)

An order under section 10 or 13(1) may not make provision to confer a function of
legislating on the Scottish Ministers, the First Minister or the Lord Advocate unless the
conditions in subsections (4) and (5) are satisfied.

(4)

The condition in this subsection is that the function is exercisable by statutory
instrument.

(5)

The condition in this subsection is that such a statutory instrument—

20

(a) is subject to annulment in pursuance of a resolution of the Scottish Parliament, or

25

(b) is not to be made unless a draft of the statutory instrument has been laid before
and approved by a resolution of the Parliament.
(6)

Subsections (1) to (3) do not apply to provision which merely restates an enactment.

(7)

An order under section 10 or 13(1) may not make provision which has the effect of
transferring to a person other than the Scottish Ministers, the First Minister or the Lord
Advocate any function to which subsection (8) applies.

(8)

This subsection applies to any function of—

30

(a) giving directions,
(b) appointing a person to any office or position, or
35

(c) consenting to any thing,
conferred by any enactment on the Scottish Ministers, the First Minister or the Lord
Advocate.
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Local taxation
An order under section 10 or 13(1) may not make provision to impose, abolish or vary
any local tax to fund local authority expenditure.

17

Criminal penalties
(1)

5

An order under section 10 or 13(1) may not make provision to create a new offence that
is punishable, or increase the penalty for an existing offence so that it is punishable—
(a) on indictment, with imprisonment for a term exceeding two years, or
(b) on summary conviction, with—
(i)

imprisonment for a term exceeding 12 months, or

(ii) a fine exceeding level 5 on the standard scale.

10

(2)

In the case of an offence which is triable either on indictment or summarily and is not an
offence triable on indictment only by virtue of section 292(6) and (7) of the Criminal
Procedure (Scotland) Act 1995 (c. 46), the reference in subsection (1)(b)(ii) to a fine
exceeding level 5 on the standard scale is to be construed as a reference to the statutory
maximum.

(3)

Subsection (1) does not apply to provision which merely restates an enactment.

15

18

Forcible entry etc.
(1)

An order under section 10 or 13(1) may not make provision to—
(a) authorise any forcible entry, search or seizure, or
(b) compel the giving of evidence.

20

(2)

Subsection (1) does not prevent an order from extending any power for purposes similar
to those to which the power applied before the order was made.

(3)

Subsection (1) does not apply to provision which merely restates an enactment.

19

Prohibition on modification of this Part
An order under section 10 or 13(1) may not make provision modifying any provision of
this Part other than schedule 3.

25

Procedure
20

30

Procedure
(1)

An order under this Part must be made by statutory instrument.

(2)

The Scottish Ministers may not make an order under section 10 or 13(1) unless—
(a) they have consulted in accordance with section 21,
(b) following that consultation, they have laid before the Scottish Parliament—
(i)

a draft order, and

(ii) an explanatory document prepared in accordance with section 22, and
35

(c) the draft order has been approved by resolution of the Parliament.


2283

16

Public Services Reform (Scotland) Bill
Part 2—Order-making powers
(3)

Except as mentioned in subsection (7), the Scottish Ministers may not make an order
under section 11 unless—
(a) they have consulted in accordance with subsection (4),
(b) following that consultation, they have laid before the Parliament—
(i)

5

a draft order, and

(ii) an explanatory document prepared in accordance with subsection (5), and
(c) the draft order has been approved by resolution of the Parliament.

10

(4)

The Scottish Ministers must consult any person, body or office-holder in respect of
which they propose to add an entry to schedule 3.

(5)

The explanatory document must give details of—
(a) any consultation undertaken under subsection (4),
(b) any representations received as a result of the consultation,
(c) the changes (if any) made to the proposals mentioned in subsection (4) as a result
of those representations.

15

(6)

Subsections (2) to (4) of section 22 apply to consultation under subsection (4) of this
section as those subsections of section 22 apply to consultation under section 21; and
references to subsection (1)(f)(ii) in section 22(2) and (3) are to be read as references to
subsection (5)(b) of this section.

(7)

Where an order under section 11 contains only a provision mentioned in subsection
(2)(b) of that section and, if applicable, a provision mentioned in subsection (2B) of that
section, the order is subject to annulment in pursuance of a resolution of the Parliament.

20

21

Consultation
(1)

25

If the Scottish Ministers propose to make an order under section 10 or 13(1) they
must—
(a) consult such organisations as appear to them to be representative of interests
substantially affected by the proposals,
(b) where the proposals relate to the functions of one or more persons, bodies or
office-holders, consult those persons, bodies or office-holders, or persons
appearing to them to be representative of those persons, bodies or office-holders,

30

(c) in such cases as they consider appropriate, consult the Scottish Law Commission,
and
(d) consult such other persons as they consider appropriate.
(1A) For the purposes of any consultation required by subsection (1), the Scottish Ministers
must—

35

(a) lay before the Parliament—
(i)

a copy of the proposed draft order, and

(ii) a copy of the proposed explanatory document referred to in section
20(2)(b)(ii) (excepting the details required by section 22(1)(f)),
40
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(b) send a copy of the proposed draft order and proposed explanatory document to
any person to be consulted under subsection (1), and
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17

(c) have regard to any representations about the proposed draft order that are made to
them within 60 days of the date on which the copy of the proposed draft order is
laid before the Parliament under paragraph (a).
(1B) In calculating any period of 60 days for the purposes of subsection (1A)(c), no account
is to be taken of any time during which the Parliament is dissolved or is in recess for
more than 4 days.

5

(2)

If, as a result of any consultation required by subsection (1), it appears to the Scottish
Ministers that it is appropriate to change the whole or any part of their proposals, they
must undertake such further consultation with respect to the changes as they consider
appropriate.

(3)

If, before the day on which this section comes into force, any consultation was
undertaken which, had it been undertaken after that day, would to any extent have
satisfied the requirements of this section, those requirements are to that extent to be
taken to have been satisfied.

10

15

22

Explanatory document laid before the Scottish Parliament
(1)

The explanatory document referred to in section 20(2)(b)(ii) must—
(a) explain under which power (or powers) in this Part the provision contained in the
draft order is made,
(b) introduce and give reasons for the provision,

20

(c) in the case of an order under section 10—
(i)

25

explain why the Scottish Ministers consider that the conditions in section
12(2) (where relevant) are satisfied or the condition in section 12(6) is
satisfied,

(ii) explain how the provision made by the order would improve the exercise of
public functions, and
(iii) if the order relates to the functions of the Scottish Ministers, or confers
functions on or transfers or delegates functions to, the Scottish Ministers,
describe the functions and identify the part of the Scottish Administration
through which the functions are, or are to be, exercised.

30

(d) in the case of an order under section 13(1)—
(i)

35

explain why the Scottish Ministers consider that the conditions in section
14(2) (where relevant) are satisfied or the condition in section 14(4) is
satisfied, and

(ii) include, so far as appropriate, an assessment of the extent to which the
provision made by the order would remove or reduce any burden or
burdens (within the meaning of that section),
(e) identify and give reasons for—
(i)

40

any functions of legislating conferred by the order, and

(ii) the procedural requirements attaching to the exercise of those functions,
and
(f) give details of—
(i)

any consultation undertaken under section 21,
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(ii) any representations received as a result of the consultation,
(iii) the changes (if any) made to the proposed draft order as a result of those
representations.
(2)

Where a person making representations in response to consultation under section 21 has
requested the Scottish Ministers not to disclose them, the Scottish Ministers must not
disclose them under subsection (1)(f)(ii) if or to the extent that to do so would
(disregarding any connection with proceedings in the Scottish Parliament) constitute a
breach of confidence actionable by any person.

(3)

If information in representations made by a person in response to consultation under
section 21 relates to another person, the Scottish Ministers need not disclose the
information under subsection (1)(f)(ii) if or to the extent that—

5

10

(a) it appears to the Scottish Ministers that the disclosure of that information could
adversely affect the interests of that other person, and
(b) the Scottish Ministers have been unable to obtain the consent of that other person
to the disclosure.

15

(4)

23

Subsections (2) and (3) do not affect any disclosure that is requested by, and made to, a
committee of the Parliament charged with reporting on the draft order.
Combination with powers under European Communities Act 1972

(1)

The power to make an order under section 10 or 13(1) may be exercised together with,
and by the same instrument as, the power to make an order under section 2(2) of the
European Communities Act 1972 (c. 68).

(2)

Where the powers referred to in subsection (1) are so exercised—

20

(a) sections 20 to 22 apply to the order under section 2(2) of the European
Communities Act 1972 as they apply to the order under section 10 or 13(1) of this
Act, and

25

(b) paragraph 2(2) of Schedule 2 to the European Communities Act 1972 does not
apply.
General
24

Order-making powers: modifications of enactments
Schedule 4 (which contains minor amendments and amendments consequential on this
Part) has effect.

30

25

Interpretation of Part 2
In this Part—

35

40
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“cultural heritage” includes objects, structures and other things (in whatever form)
resulting from human activity of all periods, traditions, ways of life and the
historic, scientific, artistic and literary associations of people, places and
landscapes;
“restate an enactment” means to replace it with alterations only of form or
arrangement (and for these purposes to remove an ambiguity is to make an
alteration other than one of form or arrangement);
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“function of legislating” is a function of legislating by order, rules, regulations or
other subordinate instrument.

PART 2A
INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS
5

25ZA

Public functions: duties to provide information on certain expenditure etc.

(1)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement of any expenditure that it has incurred during that
financial year on or in connection with the matters described in subsection (2).

(2)

Those matters are—
(a) public relations,

10

(b) overseas travel,
(c) hospitality and entertainment,
(d) external consultancy.
(3)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement specifying the amount, date, payee and subjectmatter of any payment made during that financial year which has a value in excess of
£25,000.

(4)

As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement specifying the number of individuals (if any) who,
during that financial year, received remuneration in excess of £150,000 in relation to
service as a member of the listed public body or a member of its staff.

(5)

No information is to be provided under subsection (3) about the remuneration of, or
other payments made to or in respect of, any individual in relation to that individual’s
service as a member of the listed public body or a member of its staff.

(6)

In subsections (4) and (5), the references to a member of a listed public body—

15

20

25

(a) where the body is an office-holder which is not a body corporate, are to that
office-holder,
(b) where the body is a company (within the meaning of the Companies Act 2006 (c.
46)), are to a director or a secretary of that company.
30

(7)

Each listed public body must have regard to any guidance issued by the Scottish
Ministers about the duties imposed by this section.

(8)

The Scottish Ministers must lay a copy of any such guidance before the Parliament as
soon as is reasonably practicable.

25ZB
35

(1)

Public functions: duty to provide information on exercise of functions
As soon as is reasonably practicable after the end of each financial year each listed
public body must publish a statement of the steps that it has taken during that financial
year—
(a) to promote and increase sustainable growth through the exercise of its functions,
(b) to improve efficiency, effectiveness and economy in the exercise of its functions.
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(2)

Each listed public body must have regard to any guidance issued by the Scottish
Ministers about the duty imposed by subsection (1).

(3)

The Scottish Ministers must lay a copy of any such guidance before the Parliament as
soon as is reasonably practicable.

25G

Public functions: duty to provide information on special advisers

(1)

As soon as is reasonably practicable after the end of each financial year the Scottish
Ministers must publish a statement of the total amount of remuneration paid to special
advisers during that financial year.

(3)

In subsection (1), “special advisers” means a person appointed by virtue of article 3(4)
of the Civil Service Order in Council 1995.

10

25H
(1)

Public functions: duties to provide information: further provision
The Scottish Ministers may by order—
(a) modify subsection (1), (3) or (4) of section 25ZA by varying the periods to which
for the time being statements are to relate and the frequency with which for the
time being statements are to be published,

15

(b) modify subsection (2) of that section by—
(i)

adding a matter,

(ii) removing a matter,
(iii) amending the description of a matter,
(c) vary the figure for the time being specified in subsection (3) or (4) of that section.

20

25

(2)

Any power to make an order conferred by this Part on the Scottish Ministers must be
exercised by statutory instrument.

(3)

An order under subsection (1) or under section 25I may make different provision in
relation to different listed public bodies.

(4)

No order is to be made under subsection (1) unless a draft of the statutory instrument
containing the order has been laid before, and approved by resolution of, the Parliament.

(5)

A statutory instrument containing an order under section 25I is subject to annulment in
pursuance of a resolution of the Parliament.

25I
30

Interpretation of Part 2A
In this Part—
“financial year” means a year ending with 31 March or such other date as the
Scottish Ministers may by order specify;
“listed public body” is a person, body or office-holder listed in schedule 4A.
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PART 3
CREATIVE SCOTLAND
Creative Scotland
26
5

Establishment of Creative Scotland
(1)

There is established a body to be known as Creative Scotland or Alba Chruthachail.

(2)

Schedule 5 (which makes further provision about the status, constitution, proceedings
etc. of Creative Scotland) has effect.

27

General functions of Creative Scotland
(1)

Creative Scotland has the general functions of—
(a) identifying, supporting and developing quality and excellence in the arts and
culture from those engaged in artistic and other creative endeavours,

10

(b) promoting understanding, appreciation and enjoyment of the arts and culture,
(c) encouraging as many people as possible to access and participate in the arts and
culture,
(d) realising, as far as reasonably practicable to do so, the value and benefits (in
particular, the national and international value and benefits) of the arts and
culture,

15

(e) encouraging and supporting artistic and other creative endeavours which
contribute to an understanding of Scotland’s national culture in its broad sense as
a way of life,

20

(f) promoting and supporting industries and other commercial activity the primary
focus of which is the application of creative skills.
(2)

In exercising the function mentioned in subsection (1)(c), Creative Scotland must do so
with a view to increasing the diversity of people who access and participate in the arts
and culture.

(3)

Creative Scotland may encourage and support such persons as it considers appropriate in
the exercise by those persons of any of the functions mentioned in paragraphs (a) to (f)
of subsection (1) (or functions similar to those).

(4)

In subsection (3), “persons” includes groups of persons.

25

30

28

Advisory and other functions
(1)

Creative Scotland must provide the Scottish Ministers with such advice, information and
assistance as they may reasonably require in relation to—
(a) the arts and culture,
(b) industries and other commercial activity the primary focus of which is the
application of creative skills,

35

(c) the exercise of any of Creative Scotland’s functions.
(2)

Creative Scotland may provide the Scottish Ministers with such other advice and
information as it considers appropriate in relation to the matters mentioned in subsection
(1)(a), (b) and (c).
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(3)

Creative Scotland may provide such other persons as it considers appropriate with such
advice, information and assistance as it considers appropriate in relation to—
(a) the arts and culture,
(b) industries and other commercial activity the primary focus of which is the
application of creative skills.

5

(4)

Any advice, information or assistance under subsection (1) or (2) must be provided in
such manner as the Scottish Ministers may determine.

(4A) In this section, “assistance” does not include financial assistance.
(5)
10

29

In subsection (3), “persons” includes groups of persons.
Grants and loans

(1)

The Scottish Ministers may make grants to Creative Scotland.

(2)

In addition to any grants made under subsection (1), the Scottish Ministers may make
grants to Creative Scotland for particular purposes.

(3)

A grant under subsection (1) or (2) is subject to such terms and conditions (including
conditions as to repayment) as the Scottish Ministers may determine.

(4)

Creative Scotland may make grants and loans to such persons as it considers appropriate
for the purpose of, in connection with, or where it appears conducive to, the exercise of
its functions.

(5)

A grant or loan under subsection (4) is subject to such terms and conditions (including
conditions as to repayment) as Creative Scotland may determine.

15

20

30

Directions and guidance
(1)

The Scottish Ministers may give Creative Scotland directions (of a general or specific
nature) as to the exercise of its functions.

(2)

But the Scottish Ministers may not give directions so far as relating to artistic or cultural
judgement in respect of the exercise of Creative Scotland’s functions under section
27(1) or (3), 28(3) or 29(4).

(3)

Creative Scotland must—

25

(a) comply with any directions given to it by the Scottish Ministers under this Part,
(b) have regard to any guidance issued by the Scottish Ministers in relation to the
exercise of its functions.

30

(4)

Subject to subsection (2), the Scottish Ministers may vary or revoke any direction given
under this Part.
Miscellaneous and general

31
35
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Dissolution of Scottish Arts Council
(1)

The Scottish Arts Council is dissolved and the charter constituting that body is revoked.

(2)

In subsection (1), the “charter” is the Royal Charter granted by Her Majesty on 8
February 1994.
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23

Transfer of staff etc.
(1)

With effect from the date on which section 31 comes into force—
(a) any person employed by—
(i)

the Scottish Arts Council immediately before that date, or

(ii) Scottish Screen immediately before that date,

5

is transferred into the employment of Creative Scotland,
(b) all property (including rights) and liabilities of—
(i)

the Scottish Arts Council subsisting immediately before that date,

(ii) Scottish Screen subsisting immediately before that date,
are transferred to, and vest in, Creative Scotland.

10

(2)

The contract of employment of a person transferred by virtue of subsection (1)(a)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the person and
Creative Scotland.

(3)

15

Without prejudice to subsection (2), where a person is transferred by virtue of
subsection (1)(a)—
(a) all the rights, powers, duties and liabilities of the Scottish Arts Council or, as the
case may be, Scottish Screen, under or in connection with the person’s contract of
employment are transferred to Creative Scotland on the date of transfer, and
(b) anything done before that date by or in relation to the Scottish Arts Council or, as
the case may be, Scottish Screen, in respect of the person or the contract is to be
treated from that date as having been done by or in relation to Creative Scotland.

20

(4)
25

33
30

Subsections (1) to (3) do not affect any right of any person so transferred to terminate
the person’s contract of employment if the terms and conditions of employment are
changed substantially to the detriment of the person; but any such change is not to be
taken to have occurred by reason only that the identity of the person’s employer changes
by virtue of those subsections.
Creative Scotland: modifications of enactments
Schedule 6 (which contains modifications of enactments consequential on this Part) has
effect.
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PART 4
SOCIAL CARE AND SOCIAL WORK: SCRUTINY AND IMPROVEMENT
CHAPTER 1
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND
Social Care and Social Work Improvement Scotland

5

34

Social Care and Social Work Improvement Scotland
(1)

There is established a body to be known as Social Care and Social Work Improvement
Scotland (in this Part referred to as “SCSWIS”), which—
(a) is to exercise the functions conferred on it by this Act or any other enactment, and
(b) has the general duty of furthering improvement in the quality of social services.

10

(2)

SCSWIS must, in the exercise of its functions, act—
(a) in accordance with any directions given to it by the Scottish Ministers, and
(b) under the general guidance of the Scottish Ministers.

15

(3)

The Scottish Ministers may vary or revoke any direction given under subsection (2)(a).

(4)

Schedule 7 (which makes further provision about the status, constitution, proceedings
etc. of Social Care and Social Work Improvement Scotland) has effect.

35

20

25

General principles
(1)

SCSWIS must exercise its functions in accordance with the principles set out in the
following subsections.

(2)

The safety and wellbeing of all persons who use, or are eligible to use, any social service
are to be protected and enhanced.

(3)

The independence of those persons is to be promoted.

(4)

Diversity in the provision of social services is to be promoted with a view to those
persons being afforded choice.

(5)

Good practice in the provision of social services is to be identified, promulgated and
promoted.
Key definitions

36

Social services
(1)

In this Part, “social services” means—
(a) care services, and

30

(b) social work services.
(2)

37
35
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Any reference to a “social service” in this Part means any care service or social work
service.
Care services

(1)

In this Part, a “care service” is any of the following—
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25

(a) a support service,
(b) a care home service,
(c) a school care accommodation service,
(d) a nurse agency,
(e) a child care agency,

5

(f) a secure accommodation service,
(g) an offender accommodation service,
(h) an adoption service,
(i) a fostering service,
(j) an adult placement service,

10

(k) child minding,
(l) day care of children,
(m) a housing support service.
(2)
15

38

Schedule 8 (which provides definitions for the purposes of subsection (1)) has effect.
Social work services
In this Part—
“social work services” means—
(a)

services which are provided by a local authority in the exercise of any of its
social work services functions, or

(b) services which are provided by another person pursuant to arrangements
made by a local authority in the exercise of its social work services
functions,

20

“social work services functions” means functions under the enactments specified
in schedule 9.
25

39

Power to modify key definitions
The Scottish Ministers, after consulting such persons (or groups of persons) as they
consider appropriate, may by order—
(a) modify—
(i)

30

section 37(1),

(ii) schedule 8,
(b) modify—
(i)

the definition of social work services in section 38,

(ii) the definition of social work services functions by adding an entry to or
removing any entry from schedule 9.
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Miscellaneous

40

Standards and outcomes
(1)

The Scottish Ministers must prepare and publish standards and outcomes applicable
to—
(a) care services,

5

(b) social work services.

10

(2)

The Scottish Ministers must keep any standards and outcomes so published under
review and may under subsection (1) publish amended standards and outcomes
whenever they consider it appropriate to do so.

(3)

Before publishing under subsection (1) any—
(a) standards and outcomes,
(b) amended standards and outcomes which in the opinion of the Scottish Ministers
are substantially different from the standards and outcomes (or amended standards
and outcomes) last so published,
the Scottish Ministers must consult such persons, or groups of persons, as they consider
appropriate.

15

(4)

20

In relation to a care service other than one mentioned in subsection (5), any applicable
standards and outcomes published under subsection (1) and the Scottish Social Services
Council’s codes of practice (that is to say, the codes of practice published by the Council
under section 53 of Regulation of Care (Scotland) Act 2001 (asp 8)) must be taken into
account—
(a) by SCSWIS in making any decision under this Chapter or Chapter 2 or 3,
(b) in any proceedings on an appeal under section 60(1), and
(c) in any proceedings for an offence in relation to registration under Chapter 3.

25

(5)

In relation to an adoption service mentioned in paragraph 8(1)(a) of schedule 8, a
fostering service mentioned in paragraph 9(a) or (c) of that schedule or any other care
service registered under Chapter 4, any applicable standards and outcomes published
under subsection (1) and the codes of practice mentioned in subsection (4) must be taken
into account—
(a) by SCSWIS in making any decision under this Chapter or Chapter 2, 3 or 4,

30

(b) in any proceedings on an appeal under section 74,
(c) in any proceedings for an offence in relation to registration under Chapter 4.
(6)

In relation to a social work service, any applicable standards and outcomes published
under subsection (1) and the codes of practice mentioned in subsection (4) must be taken
into account by SCSWIS in making any decision under this Chapter or Chapter 2.

(7)

The Scottish Ministers may make different provision for different services under
subsection (1).

(8)

The Scottish Ministers may delegate their functions under subsections (1) to (3) to
SCSWIS or such other persons as they consider appropriate.

35
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27

Information and advice
(1)

SCSWIS must provide information to the public about the availability and quality of
social services.

(2)

A person requesting from SCSWIS information to be provided under subsection (1) is
entitled to receive it in such form as that person may reasonably request.

(3)

SCSWIS—

5

(a) may at any time, and must when asked to do so, provide advice to the Scottish
Ministers,
(b) must when asked to do so provide advice to—
(i)

10

persons who provide, seek to provide or may seek to provide social
services,

(ii) persons, or groups of persons, representing those who use, or are eligible to
use, social services,
(iii) persons, or groups of persons, representing those who care for those who
use, or are eligible to use, social services,

15

(iv) local authorities,
(v) health bodies, and
(vi) such other persons, or groups of persons, as may be prescribed,
about any matter relevant to the functions of SCSWIS,
(c) may disseminate such information as it considers relevant of general or specific
application arising out of or in connection with the discharge of its functions.

20

(4)

25

42

SCSWIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any person, authority or body mentioned in
subsection (3)(b).
Dissolution of Scottish Commission for the Regulation of Care
The Scottish Commission for the Regulation of Care is dissolved.
CHAPTER 2
SOCIAL SERVICES: INSPECTIONS
Inspections

30

43

Inspections
(1)

SCSWIS may inspect—
(a) any social service,
(b) the organisation or co-ordination of any social services.

(2)
35

The purposes of an inspection under this section may include—
(a) reviewing and evaluating the effectiveness of the provision of the services which
are the subject of the inspection,
(b) encouraging improvement in the provision of those services,
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(c) enabling consideration as to the need for any recommendations to be prepared as
to any such improvement to be included in the report prepared under section 46,
(d) investigating any incident, event or cause for concern,
(e) in the case of care services, enabling consideration as to the need for—
(i)

5

an improvement notice under section 51,

(ii) a condition notice under section 54 or a local authority condition notice
under section 70.
(3)

An inspection under this section may be in relation to—
(a) any social service or combination of social services,
(b) such of the services concerned provided to a particular child or other person or
particular children or other persons,

10

(c) the whole or any part of Scotland.
(4)

An inspection under this section must be conducted in accordance with a plan—
(a) prepared in accordance with section 43A, and
(b) approved by the Scottish Ministers.

15

(5)

An inspection under this section may, subject to any regulations made under section 47,
take such form as SCSWIS considers appropriate.

(6)

SCSWIS may at any time require a person providing any social service to supply it with
any information relating to the service which it considers necessary or expedient to have
for the purposes of its functions under this Part.

20

43A

Inspections under section 43: best regulatory practice

(1)

SCSWIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.

(2)

The plan—
(a) must set out arrangements for inspections to be so carried out (including
inspections of those services subject to self evaluation),

25

(b) may make different provision for different purposes.
(3)

For the purposes of subsection (1), “best regulatory practice” means practice under
which (in particular) inspections should be carried out in a way that is transparent,
accountable, proportionate and consistent.

(4)

In preparing a plan under subsection (1), SCSWIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

SCSWIS—

30

(a) must keep the plan under review, and
(b) may from time to time revise, with the approval of the Scottish Ministers, the
plan.

35

(6)
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SCSWIS must, in preparing a plan (or any revisal), consult such persons as it considers
appropriate.
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29

Inspections at request of Scottish Ministers
(1)

SCSWIS must, at the request of the Scottish Ministers inspect—
(a) any social service that they may specify,
(b) the organisation or co-ordination of any social services that they may specify.

5

(2)

The Scottish Ministers may specify purposes for any inspection under this section.

(3)

An inspection under this section must be conducted in accordance with a timetable
approved by the Scottish Ministers.

(4)

The Scottish Ministers may request under subsection (1) that there be conducted an
inspection of—
(a) any services concerned in the relevant area,

10

(b) such of the services concerned provided in the relevant area as they may specify,
or
(c) such of the services concerned provided to a particular child or other person or
particular children or other persons as they may specify.
(5)

15

45

20

25

In paragraphs (a) and (b) of subsection (4), the “relevant area” is the whole of Scotland
or such part of Scotland as the Scottish Ministers specify in their request.
Inspections: authorised persons

(1)

Any inspection under this Part must be carried out by a person authorised by SCSWIS
(an “authorised person”).

(2)

A person may be authorised by SCSWIS to carry out inspections in relation to any
social service or all of them.

(3)

An authorised person may at any time enter and inspect premises which are used, or
which the person has reasonable cause to believe are used, for the purpose of providing
the social service which is subject to inspection.

(4)

Where an authorised person is in possession of confidential information which has been
obtained for the purposes of an inspection under this Part, the authorised person must
not use or disclose that information other than—
(a) for the purposes of that inspection,
(b) so as to comply with an enactment or court order requiring disclosure,
(c) to the extent considered necessary by the authorised person for the purpose of
protecting the welfare of—

30

(i)

any child,

(ii) any adult at risk (within the meaning of section 3 of the Adult Support and
Protection (Scotland) Act 2007 (asp 10)), or
(d) to the extent considered necessary by the authorised person for the purpose of the
prevention or detection of crime or the apprehension or prosecution of offenders.

35

46

Inspections: reports
(1)

Where an inspection under this Part has been completed, SCSWIS—
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(a) must prepare a report on the matters inspected, and
(b) must without delay send a copy of that report to the person providing the service
which has been inspected.
(2)

Before finalising the report, SCSWIS must give the person providing the service an
opportunity of commenting on a draft of the report.

(3)

SCSWIS must make copies of the report available for inspection at its offices by any
person at any reasonable time; and it must take such other steps as it considers
appropriate for publicising the report.

(4)

Regulations may make further provision about the preparation, content and effect of
reports under this section and in particular may make—

5

10

(a) provision (including provision modifying any duties under this section) specifying
circumstances in which—
(i)

any right to receive,

(ii) access to,
(iii) availability of,

15

copies of reports (or of parts of such reports) may be restricted, refused or
withheld,
(b) provision requiring copies of reports to be sent to the Scottish Ministers (or such
other persons as may be specified in regulations) in such circumstances as may be
so specified.

20

Regulations
47

25

Regulations: inspections
(1)

Regulations may make further provision concerning inspections under this Part.

(2)

Regulations under subsection (1) may, in particular, make provision—
(a) as to types of inspection which may be conducted,
(b) as to timing and frequency of inspections,
(c) as to seizure and removal of anything found during the course of an inspection,
(d) as to persons who may be authorised to carry out inspections,

30

(e) requiring or facilitating the sharing or production of information (including health
records) for the purposes of an inspection under this Part,
(f) as to interviews and examinations (including physical and mental examinations)
which may be carried out in connection with the inspections,
(g) requiring any person to provide to an authorised person an explanation of
information produced to an authorised person,

35
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(h) empowering an authorised person to disclose to a person prescribed for the
purposes of this paragraph any information of a prescribed nature which the
authorised person holds in consequence of such an inspection,
(i) creating offences punishable on summary conviction by a fine not exceeding level
4 on the standard scale for the purpose of enforcing any provision of the
regulations.

5

(3)

In subsection (2), “prescribed” means prescribed by regulations under subsection (1).
CHAPTER 3
CARE SERVICES
Registration of care services

10

48

Registration of care services
(1)

A person who seeks to provide a care service must apply to SCSWIS for registration of
the service.

(2)

An application must—
(a) give such information as may be prescribed about prescribed matters,

15

(b) identify an individual (who may be the applicant) who is to manage the service,
(c) give any other information which SCSWIS may reasonably require the applicant
to give,
(d) without prejudice to subsection (1)(b) of section 61, be accompanied by the fee
imposed under subsection (2)(a) of that section.

20

(3)

A person who provides an adoption service or a fostering service must be a voluntary
organisation.

(4)

Subsections (1) to (3) do not apply to a local authority—
(a) seeking to provide—
(i)

25

an adoption service mentioned in paragraph 8(1)(a) of schedule 8, or

(ii) a fostering service mentioned in paragraph 9(a) or (c) of that schedule, or
(b) seeking to provide a care service in respect of which it has made such
determination as is mentioned in section 68(1)(c).
(5)
30

49

Subsection (4)(b) is subject to section 68(3).
Grant or refusal of registration

(1)

SCSWIS may grant or refuse registration of a care service under section 48.

(2)

A grant of registration may be subject to such conditions as SCSWIS thinks fit.

(3)

If SCSWIS is satisfied, in relation to an application, that the requirements of—
(a) such regulations as are applicable under section 63 to the care service, and

35

(b) any other enactment which appears to SCSWIS to be relevant,
will be complied with in relation to that service, it must give notice under section 56(1),
or as the case may be section 58(1); otherwise it must give notice under section 56(2).
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(4)

On granting a registration, SCSWIS must issue a certificate of registration to the
applicant.

(5)

The person for the time being providing the service must ensure that the certificate (or a
copy of it) is, while the certificate is current, kept affixed in a conspicuous place in each
of the premises in or from which that service is provided and, if different, the principal
(or only) office of the service.

5

50

Limited registration
(1)

For the purposes of Part 4 of the Adults with Incapacity (Scotland) Act 2000 (asp 4)
(management of resident’s finances), a person who provides, or seeks to provide, a
service which provides accommodation but is not a care service may make an
application to SCSWIS for registration of the service.

(2)

Subsection (2) of section 48 applies in relation to an application under subsection (1) as
it applies in relation to an application under subsection (1) of that section.

(3)

Sections 49, 61 and 62 apply in relation to a service in respect of which an application is
made under subsection (1) as they apply in relation to a care service.

(4)

Sections 43 to 47, 51 to 64 and 85 apply in relation to a service registered under section
49 by virtue of subsection (3) as they apply in relation to a registered care service.

(5)

A service so registered is, in this Part, referred to as a limited registration service.

10

15

Improvement notices
20

51

Improvement notices: care services
(1)

25

SCSWIS may at any time give a notice (in this Part referred to as an “improvement
notice”) to the person for the time being providing a care service registered under this
Part that, unless within such reasonable period as may be specified in the notice, there is
a significant improvement, of such a nature as may be so specified, in the provision of
that service, SCSWIS intends—
(a) in the case other than that mentioned in paragraph (b), to make a proposal under
section 53 to cancel the registration, or
(b) in the case of a local authority providing an adoption service mentioned in
paragraph 8(1)(a) of schedule 8, a fostering service mentioned in paragraph 9(a)
or (c) of that schedule or any other care service registered under Chapter 4, to
make a report to the Scottish Ministers under section 76.

30

(2)

35

52

Where a notice under subsection (1)(a) is given to a person other than a local authority,
SCSWIS must send without delay a copy of that notice to the local authority within
whose area the service is provided.
Special provision for certain care services provided by local authorities

(1)

Where—
(a) SCSWIS has given an improvement notice to a local authority in respect of a care
service provided by it and registered under this Chapter, and

40
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the authority must within 14 days after receiving the notice notify that determination to
SCSWIS together with a statement of its reasons.
(2)

On receiving notification under subsection (1), SCSWIS must as soon as practicable
send a copy of the improvement notice to the Scottish Ministers together with a copy of
the notification, of the statement of reasons and of a note of any reason SCSWIS has for
not agreeing with the authority’s determination.

(3)

On receiving an improvement notice sent under subsection (2) the Scottish Ministers
must state whether or not, in their opinion, the determination of the authority is justified.

(4)

If their statement is that the determination is justified—

5

(a) the improvement notice is to be taken as duly given under subsection (1)(b) (and
not subsection (1)(a)) of section 51, and

10

(b) the care service is to be taken, for the purposes of any application of the
provisions of this Part which follows on from the giving of an improvement
notice, to be a care service duly registered under Chapter 4 (and not Chapter 3).
Proposals and applications in relation to registered care services

15

53

Cancellation of registration
(1)

SCSWIS may, at any time after the expiry of the period specified in an improvement
notice given in respect of a care service, propose to cancel the registration, under this
Chapter, of a care service—
(a) on the ground that any person has been convicted of a relevant offence in relation
to the service,

20

(b) on the ground that the service is being, or has at any time been, carried on other
than in accordance with the relevant requirements, or
(c) on any other ground which may be prescribed.
25

(2)

For the purposes of subsection (1)(a), the following are relevant offences—
(a) an offence under this Part,
(b) an offence under regulations made under this Part, or
(c) an offence which, in the opinion of SCSWIS, makes it appropriate that the
registration should be cancelled.

30

(3)

For the purposes of subsection (1)(b), the following are relevant requirements—
(a) any requirements or conditions imposed by or under this Part, or
(b) the requirements of regulations made under this Part.

(4)

35

53A

Where a person providing a registered care service ceases to provide the service,
SCSWIS may cancel the registration of the service.
Emergency cancellation of registration

(1)

SCSWIS may apply to the sheriff for an order cancelling the registration, under this
Chapter, of a care service.

(2)

The application may be granted if it appears to the sheriff that, unless the order is made,
there will be a serious risk to the life, health or wellbeing of persons.
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(3)

The sheriff may make such interim order as the sheriff thinks fit.

(4)

As soon as practicable after SCSWIS has applied for an order under subsection (1), it
must notify the appropriate authorities.

(5)

Where the order applied for is made (or an interim order is made), SCSWIS must as
soon as reasonably practicable give a copy of it to the person who provides the care
service.

(6)

The sheriff may determine an application under this section in the absence of the person
providing the care service to which the application relates.

(7)

An order under this section has effect—

5

(a) from the time at which it is made, or

10

(b) from such other time as the sheriff considers appropriate.
(8)

Within 14 days of the day on which an order under this section is made, an appeal may
be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order,

15

(b) revoke the order,
(c) modify the order,
(d) make such other order as the sheriff principal thinks fit.
(10) The decision of the sheriff principal on an appeal under subsection (8) is final.
(11) An order under this section has effect notwithstanding the making of an appeal in
relation to the order.

20

(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority, and

(ii) health board,

25

within whose area the care service is provided, and
(b) any other body established by or under an enactment whom SCSWIS thinks it
appropriate to notify.
54

Condition notices
SCSWIS may at any time give notice (in this Part referred to as a “condition notice”) to
the person for the time being providing a service registered under this Chapter that it
proposes to—

30

(a) vary or remove a condition for the time being in force, or
(b) impose an additional condition,
in relation to the registration.

35

54A
(1)
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(a) a person is providing a care service registered under this Chapter, and
(b) SCSWIS believes that the absence of a condition in relation to the registration of
that service poses a serious risk to the life, health or wellbeing of persons.
(2)

SCSWIS may at any time give notice (an “emergency condition notice”) to the person
providing the service specifying a condition, in relation to registration, in respect of that
risk.

(3)

The condition so specified takes effect immediately on receipt of the emergency
condition notice.

(4)

An emergency condition notice must—

5

(a) state that, within 14 days after service of the notice, the person to whom it is given
may make written representations to SCSWIS concerning any matter which that
person wishes to dispute, and

10

(b) explain the right of appeal conferred by section 54C(1).
(5)
15

SCSWIS must consider any representations made under subsection (4)(a) and, following
such consideration, must —
(a) give the person providing the service a condition notice stating that SCSWIS
proposes to vary or remove the condition specified in the emergency condition
notice, or
(b) notify the person that it does not intend to give such a condition notice.

20

25

(6)

When notifying a person under subsection (5)(b), SCSWIS must explain the right of
appeal conferred by section 54C(1).

(7)

Where a condition notice has been given by virtue of subsection (5)(a) containing a
proposal to remove the condition, SCSWIS must implement the proposal unless it
appears to it that it would be inappropriate to do so.

54B
(1)

Section 57 does not apply to a condition notice given by virtue of section 54A(5)(a).

(2)

The reference in section 58(5) to a proposal in relation to which a condition notice has
been given does not include a reference to a proposal contained in a condition notice
given by virtue of section 54A(5)(a) to remove the condition mentioned in that
provision.

(3)

The reference to a proposal in section 60(1) does not include a reference to a proposal
contained in a condition notice given by virtue of section 54A(5)(a) to remove the
condition mentioned in that provision.

30

54C
35

Application of Part to condition notices following emergency condition notices

(1)

Emergency condition notices: appeals
A person—
(a) who is given an emergency condition notice, and
(b) who—
(i)

makes no written representations in accordance with section 54A(4)(a), or
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(ii) makes such representations but is notified as mentioned in section
54A(5)(b),
may, within 14 days after the relevant date, appeal to the sheriff against the imposition
of the condition.
(2)

5

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service of the
emergency condition notice,
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

(3)

10

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to continue
to have effect,
(b) direct that the condition is to cease to have effect,
(c) direct that the condition be varied as specified in the direction,
(d) impose an additional condition in relation to the registration.

15

55

Applications under Chapter 3 in respect of conditions
(1)

A person providing a service registered under this Chapter may apply to SCSWIS—
(a) for the variation or removal of any condition for the time being in force, or for the
addition of a condition, in relation to the registration, or
(b) for cancellation of the registration.

20

(2)

But no such application is competent where—
(a) SCSWIS has given the person notice under section 56(3) of its proposal to cancel
the registration (unless SCSWIS has decided not to take that step), or
(b) SCSWIS has given the person notice under section 58(3) of its decision to cancel
the registration and—

25

(i)

the time within which an appeal may be brought has not expired, or

(ii) if an appeal has been brought, that appeal has not been determined.
(3)

An application under subsection (1) must be made in such manner and state such
particulars as may be prescribed; and, without prejudice to subsection (1)(b) of section
61 must be accompanied by the fee imposed under subsection (2)(a) or as the case may
be (c) of that section.

(4)

If SCSWIS decides to grant an application under subsection (1)(a) it must give the
applicant notice of its decision (stating, where applicable, the condition varied, removed
or added) and issue a new certificate of registration.

30

35

56

Further provision as respects notice of proposals
(1)
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If SCSWIS proposes to grant an application made under section 48 but to do so subject
to a condition which has not been agreed in writing between it and the applicant, it must
give the applicant notice of the proposed condition.
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(2)

If SCSWIS proposes to refuse an application made under section 48, it must give the
applicant notice of the proposed refusal.

(3)

SCSWIS must give any person who provides a service registered under this Chapter
notice of a proposal to cancel the registration (other than in accordance with an
application under subsection (1)(b) of section 55).

(4)

SCSWIS must give an applicant under subsection (1)(a) of section 55 notice of a
proposal to refuse that application.

(5)

A notice under this section must give SCSWIS’s reasons for its proposal.

5

57
10

37

Right to make representations to SCSWIS as respects proposals under Chapter 3
(1)

A condition notice or a notice under section 56 must state that, within 14 days after
service of the notice, the person to whom it is given may make written representations to
SCSWIS concerning any matter which that person wishes to dispute.

(2)

Where such a notice has been given SCSWIS may decide to implement the proposal
only after (whichever first occurs)—
(a) if the person to whom the notice was given makes representations under
subsection (1), it has considered those representations,

15

(b) that person notifies SCSWIS in writing that such representations will not be made,
or
(c) the period of 14 days mentioned in that subsection elapses without such
representations being made and without SCSWIS receiving such notification.

20

(3)

58

In the circumstances mentioned in subsection (2)(b) or (c), SCSWIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.
Notice of SCSWIS’s decision under Chapter 3

(1)

If SCSWIS decides to grant unconditionally an application made under section 48 or to
grant such application subject only to a condition which has been agreed in writing
between SCSWIS and the applicant, it must give the applicant notice of its decision.

(2)

A notice under subsection (1) must state the agreed condition.

(3)

If SCSWIS decides to implement a proposal in relation to which it has given a person a
condition notice or a notice under section 56, it must give that person notice of the
decision.

(4)

A notice under subsection (3) must—

25

30

(a) explain the right of appeal conferred by section 60, and
(b) in the case of a decision to implement a proposal—
(i)
35

in relation to which a condition notice has been given, state the condition as
varied, the condition which is removed or (as the case may be) the
additional condition imposed, or

(ii) of which notice has been given under section 56(1), state the condition
subject to which the application is granted.
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(5)

Subject to subsection (6), a decision to implement a proposal in relation to which a
condition notice has been given or of which notice has been given under section 56(1) or
(3) does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section 60(1) has
elapsed, and

5

(b) if an appeal is brought, until that appeal is finally determined or is abandoned.
(6)

10

59

Where the decision is to implement a proposal of which notice has been given under
section 56(1) and the applicant notifies SCSWIS in writing, before the period of 14 days
referred to in section 60(1) has elapsed, that there will be no appeal, the decision takes
effect on receipt of that notification.
Conditions as to numbers
Without prejudice to the generality of section 49(2) or 54, a condition imposed under
any of those provisions in relation to a care service may—
(a) in the case of—
(i)

15

a care home service,

(ii) a school care accommodation service, or
(iii) a secure accommodation service,
limit the number of persons for whom the service may provide accommodation,
(b) in the case of an adult placement service, limit the number of persons whom the
service may place,

20

(c) in the case of support service, limit the number of persons to whom the service
may be provided,
(d) in the case of—
(i)

child minding, or

(ii) day care of children,

25

limit the number of children for whom a person may act as a child minder or for
whom day care may be provided, and
(e) in the case of a nurse agency, limit the number of persons for whom the agency
may supply registered nurses, registered midwives or registered health visitors.
30

35

60

Appeal against decision to implement proposal
(1)

A person given notice under section 58(3) of a decision to implement a proposal may,
within 14 days after that notice is given, appeal to the sheriff against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct that it is
not to have effect; and where the registration is not to be cancelled may (either or
both)—
(a) vary or remove any condition for the time being in force in relation to the
registration,
(b) impose an additional condition in relation to the registration.
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Fees
61

Registration fees
(1)

5

The Scottish Ministers, after consulting such persons, or groups of persons, as they
consider appropriate on the potential effect of so prescribing on the services which the
persons, or persons they represent, provide, may prescribe—
(a) maximum fees which may be imposed by SCSWIS under this section,
(b) circumstances in which fees so imposed are or are not to be payable.

(2)

Subject to the provisions of this section, SCSWIS must impose fees in respect of—
(a) any application made for registration under this Chapter or Chapter 4 or for
cancellation of any such registration,

10

(b) the annual continuation of any such registration,
(c) any application made for the variation or removal of a condition for the time being
in force in relation to any such registration,
(d) issuing to a person a new certificate of registration—
(i)

15

at the instance of that person,

(ii) by virtue of any application under this Chapter or Chapter 4 by that person,
or
(iii) by virtue of any new information provided by that person in pursuance of
regulations under this Chapter or Chapter 4.
(3)

20

Without prejudice to subsection (1)—
(a) SCSWIS must, in fixing fees under this section, have regard to its reasonable
expenses in carrying out its functions under this Chapter, but
(b) where it appears to SCSWIS to be appropriate it may charge a nominal fee, or
remit the fee altogether.
Regulations

25

62

Regulations: registers and registration
(1)

Regulations may—
(a) make provision about the keeping of registers by SCSWIS,

30

(b) make provision about registration under this Chapter or Chapter 4 and in
particular about—
(i)

the making of applications for such registration,

(ii) the content of certificates of registration,
(iii) categories of applicant who cannot competently make certain applications,
35

(c) require SCSWIS to secure that, on such conditions, in such circumstances and,
subject to subsection (2), on payment of such fees as may be specified in
regulations, any person is to be afforded access to, and provided with a copy of an
entry in or with an extract from, a register kept by SCSWIS,
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(d) except such part of a register as may be specified in the regulations from any
requirement made by virtue of paragraph (c),
(e) confer additional functions on SCSWIS in relation to registration under this Part.
(2)

5

63

Regulations under paragraph (c) of subsection (1) may specify circumstances in which
the fees mentioned in that paragraph are not to be payable; and no fees are in any event
payable in any case where SCSWIS consider it appropriate to provide the copy or
extract in question free of charge.
Regulations: care services

(A1) Regulations may confer, in relation to care services, additional functions on SCSWIS.
10

(1)

Regulations may impose, in relation to care services, any requirements which the
Scottish Ministers consider appropriate for the purposes of this Part.

(2)

Without prejudice to the generality of subsection (1), regulations may make it an offence
to contravene or fail to comply with —
(a) any specified provision of the regulations, or
(b) a condition of registration for the time being in force.

15

(3)

A person who commits an offence under the regulations is liable on summary conviction
to a fine not exceeding level 5 on the standard scale.

(4)

Before the Scottish Ministers make regulations containing provision as mentioned in
subsection (A1) or (2), they must consult such persons, or groups of persons, as they
consider appropriate.

20

Complaints
64

Complaints about care services
(1)

SCSWIS must establish a procedure by which a person, or someone acting on a person’s
behalf, may make complaints (or other representations) in relation to the provision to the
person of a care service or about the provision of a care service generally.

(2)

The procedure must provide for it to be available whether or not procedures established
by the provider of the service for making complaints (or other representations) about
that service have been or are being pursued.

(3)

Before establishing a procedure under subsection (1), SCSWIS must consult the Scottish
Public Services Ombudsman, all local authorities and such other persons, or groups of
persons, as it considers appropriate on its proposals for such a procedure.

(4)

SCSWIS must keep the procedure under review and must vary it whenever, after such
consultation, it considers it appropriate to do so.

(5)

SCSWIS must give such publicity to the procedure (including the procedure as varied
under subsection (4)) as it considers appropriate and must give a copy of the procedure
to any person who requests it.

25

30

35

Offences
65

Offences in relation to registration under Chapter 3
(1)
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(a) provides a care service while not registered under this Chapter, or
(b) with intent to deceive, pretends that a care service is registered under this Chapter,
commits an offence and is liable on summary conviction to a fine not exceeding level 5
on the standard scale or to imprisonment for a term not exceeding three months or to
both.

5

(2)

Any person who fails to comply with section 49(5) commits an offence and is liable on
summary conviction to a fine not exceeding level 2 on the standard scale.

(3)

Subsection (1)(a) does not apply as respect actings which—
(a) constitute an offence under section 75 of the Adoption and Children (Scotland)
Act 2007 (asp 4), or

10

(b) fall within the exception provided for in subsection (1) of that section.
66

False statements in application under Chapter 3
Any person who, in an application—
(a) for registration under this Chapter, or
(b) for variation or removal of a condition in force in relation to a registration under
this Chapter,

15

knowingly makes a statement which is false or misleading in a material respect commits
an offence and is liable on summary conviction to a fine not exceeding level 4 on the
standard scale.
20

67

Offences by bodies corporate etc.
Where an offence under this Chapter, or under regulations made under this Chapter,
committed by—
(a) a body corporate other than a local authority, is committed with the consent or
connivance of, or is attributable to any neglect on the part of, a person who—

25

(i)

is a director, manager or secretary of the body corporate, or

(ii) purports to act in any such capacity,
(b) a local authority, is committed with the consent or connivance of, or is attributable
to any neglect on the part of, a person who—
(i)
30

is an officer or member of the authority, or

(ii) purports to act in any such capacity,
(c) a firm, is committed with the consent or connivance of, or is attributable to any
neglect on the part of, a person who—
(i)

is a partner in the firm, or

(ii) purports to act in that capacity,
35

(d) an unincorporated association other than a firm, is committed with the consent or
connivance of, or is attributed to any neglect on the part of, a person who—
(i)

is concerned in the management or control of the association, or

(ii) purports to act in the capacity of a person so concerned,
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the person (as well as the body corporate or as the case may be the local authority, firm
or association) commits the offence and is liable to be proceeded against and punished
accordingly.
CHAPTER 4
LOCAL AUTHORITY ADOPTION AND FOSTERING SERVICES ETC.

5

68

Local authority applications for registration under Chapter 4
(1)

A local authority which seeks to provide—
(a) an adoption service mentioned in paragraph 8(1)(a) of schedule 8,
(b) a fostering service mentioned in paragraph 9(a) or (c) of that schedule, or
(c) any other care service if it is a service which the authority determines it must
provide in order to fulfil a statutory duty,

10

must make an application to SCSWIS for registration of the service.
(2)

An application must be made in such manner and give such information as may be
prescribed and, without prejudice to subsection (1)(b) of section 61, must be
accompanied by the fee imposed under subsection (2)(a) of that section.

(3)

Where in relation to an application under subsection (1)(c) SCSWIS does not agree with
the determination made by the authority, it must so notify the authority and the Scottish
Ministers, giving its reason for not so agreeing.

(4)

On receiving notification under subsection (3), the Scottish Ministers must state whether
or not, in their opinion, the determination of the authority is justified.

(5)

If their statement is that the determination is not justified, the application is to be taken
to have been duly made not under this section but under section 48 and is to be dealt
with accordingly.

15

20

69

Grant of local authority application under Chapter 4
(1)

25

Subject to subsections (4) and (5) of section 68, SCSWIS must—
(a) grant an application made under subsection (1) of that section unconditionally or
subject to such conditions as SCSWIS thinks fit to impose and give the authority
notice of its decision, or
(b) propose to grant it subject to such conditions as SCSWIS thinks fit to impose and
give the authority notice of those conditions.

30

35

70

(2)

On granting the application, SCSWIS must issue a certificate of registration to the
authority.

(3)

The authority must ensure that the certificate (or a copy of it) is, while the certificate is
current, kept affixed in a conspicuous place in each of the premises in or from which the
service is provided and, if different, the principal office of the authority.
Condition notices: services registered under Chapter 4
SCSWIS may at any time give notice (in this Part referred to as a “local authority
condition notice”) to a local authority providing a care service registered under this
Chapter that it proposes to—
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(a) vary or remove a condition for the time being in force, or
(b) impose an additional condition,
in relation to the registration.
71
5

Applications under Chapter 4 in respect of conditions
(1)

A local authority providing a care service registered under this Chapter may apply to
SCSWIS for the variation or removal of any condition for the time being in force in
relation to the registration.

(2)

An application must be made in such manner and give such information as may be
prescribed and, without prejudice to subsection (1)(b) of section 61, must be
accompanied by the fee imposed under subsection (2)(a) of that section.

(3)

If SCSWIS decides to grant an application under subsection (1), it must give the
authority notice of its decision, stating the condition varied or removed, and issue a new
certificate of registration.

(4)

If SCSWIS proposes to refuse such an application, it must give the authority notice of,
and a statement of the reasons for, that proposal.

10

15

72

Right to make representations to SCSWIS under Chapter 4 as respects conditions
(1)

This section applies to—
(a) a notice under section 69(1)(b),
(b) a local authority condition notice, and
(c) a notice under section 71(4).

20

(2)

The notice must state that, within 14 days after service of the notice, the local authority
to which it is given may make written representations to SCSWIS about any matter
which the authority wishes to dispute.

(3)

Where the notice has been given, SCSWIS may do the thing proposed only after
(whichever first occurs)—

25

(a) if the authority makes representations under subsection (2), it has considered those
representations,
(b) the authority notifies SCSWIS in writing that such representations will not be
made, or
(c) the period of 14 days so mentioned elapses without such representations being
made and without SCSWIS receiving such notification.

30

(4)

73
35

In the circumstances mentioned in subsection (3)(b) or (c), SCSWIS must do the thing
proposed unless it appears to it that it would be inappropriate to do so.
Notice of SCSWIS’s decision under Chapter 4

(1)

If SCSWIS decides to implement a notice to which section 72 applies, it must give the
local authority to which that notice was given notice of its decision.

(2)

A notice under subsection (1) must—
(a) explain the right of appeal conferred by section 74, and
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(b) in the case of a decision—
(i)

to grant an application in respect of which there has been a proposal under
section 69(1), or

(ii) to vary or remove a condition or to impose an additional condition,
state the condition or additional condition imposed, or the condition varied or
removed, as the case may be.

5

(3)

Subject to subsection (4), a decision to implement a notice to which section 72 applies
does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section 74(1) has
elapsed; and

10

(b) if an appeal is brought, until that appeal is finally determined or abandoned.
(4)

15

74

Where the authority notifies SCSWIS in writing, before the period of 14 days referred to
in section 74(1) has elapsed, that there will be no appeal against a notice under section
69(1)(b), that notice takes effect on receipt by SCSWIS of that notification.
Appeal against decision under Chapter 4

(1)

A local authority given notice of a decision under section 73(1) may, within 14 days
after that notice is given, appeal to the sheriff against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct that it is
not to have effect; and where the registration is not to be cancelled may (either or
both)—

20

(a) vary or remove any condition for the time being in force in relation to the
registration,
(b) impose an additional condition in relation to the registration.
75
25

30

Offences under Chapter 4
(1)

Sections 65(1) and (3) and 67 apply in relation to a care service registered under this
Chapter as they apply in relation to such a service registered under Chapter 3.

(2)

Any person who fails to comply with section 69(3) commits an offence and is liable on
summary conviction to a fine not exceeding level 2 on the standard scale.

(3)

Any person who, in an application—
(a) for registration under this Chapter, or
(b) for variation or removal of a condition in force in relation to a registration under
this Chapter,

35
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45

Report to Scottish Ministers
(1)

Where SCSWIS has given an improvement notice to a local authority in respect of a
care service provided by it and registered under this Chapter, SCSWIS must without
delay—
(a) report that fact, and

5

(b) give a copy of the improvement notice,
to the Scottish Ministers.
(2)

Within 14 days after the expiry of the period specified in the improvement notice,
SCSWIS must report to the Scottish Ministers—
(a) where the improvement notice has been complied with, that it has been, or

10

(b) where the improvement notice has not been complied with, the respect in which it
has not been,
and must give to the Scottish Ministers such other information as they may reasonably
require in relation to the compliance or failure to comply, as the case may be.
(3)

15

Where—
(a) any person has been convicted of a relevant offence in relation to the service
provided by the authority, or
(b) it appears to SCSWIS that that service is being, or has at any time been, carried on
other than in accordance with the relevant requirements,
SCSWIS must report that matter to the Scottish Ministers and give them such other
information as they may reasonably require in relation to the matter.

20

(4)

For the purposes of subsection (3)(a), the following are relevant offences—
(a) an offence under this Part,
(b) an offence under regulations made under this Part, or
(c) an offence which, in the opinion of SCSWIS makes it appropriate that there
should be a report to the Scottish Ministers under that subsection.

25

(5)

For the purposes of subsection (3)(b) and section 77, the following are relevant
requirements—
(a) any requirements (or conditions) imposed by or under this Part,
(b) the requirements of regulations made under this Part, or

30

(c) any requirements (or conditions) imposed by, under or by virtue of such other Act
as may be prescribed.
(6)

35

77

SCSWIS must report and provide information to the Scottish Ministers on such other
matters in relation to a care service registered under this Chapter as may be prescribed.
Default powers of Scottish Ministers

(1)

If the Scottish Ministers (having received a report under section 76 or otherwise) are
satisfied that a local authority providing a care service registered under this Chapter is,
without reasonable excuse—
(a) failing to comply with an improvement notice, or
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(b) carrying on the service other than in accordance with the relevant requirements,
they may take the action mentioned in subsection (2) in respect of the matter.
(2)

The action is—
(a) to declare the authority to be in default, and
(b) to direct the authority to take such steps to remedy the matter as may be specified
in the direction within such reasonable period as may be so specified.

5

(3)

If the authority fails to comply with a direction under subsection (2)—
(a) the Scottish Ministers may—
(i)

take the steps specified in the direction themselves, or

(ii) make arrangements for any other person to take those steps on their behalf,
or

10

(b) the Court of Session may, on the application of the Scottish Ministers, order
specific performance of those steps.
(4)
15

All expenses of the Scottish Ministers under subsection (3) are recoverable as a debt due
by the authority to them.
CHAPTER 5
MISCELLANEOUS

78

Grants to SCSWIS
(1)

20

The Scottish Ministers may make grants to SCSWIS towards expenses incurred, or to be
incurred, by it in connection with—
(a) the initial establishment of SCSWIS, and
(b) the discharge by SCSWIS of its functions.

(2)
25

79

Guarantees
(1)

The Scottish Ministers may guarantee, in such manner and on such conditions as they
think fit, the discharge of any financial obligation in connection with any sum which
SCSWIS borrows from any person.

(2)

Where the Scottish Ministers give a guarantee under this section they must without
delay lay a statement of the guarantee before the Parliament.

(3)

Where any sum is paid out in fulfilment of a guarantee under this section, the Scottish
Ministers must, as soon as reasonably practicable after the end of each financial year
(beginning with that in which the sum is paid out and ending with that in which all
liability in respect of the principal of the sum and in respect of interest on it is finally
discharged), lay before the Parliament a statement relating to that sum.

30

35
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(4)

47

Where any sum is paid out in fulfilment of a guarantee under this section, SCSWIS must
make to the Scottish Ministers, at such times and in such manner as they may from time
to time direct—
(a) payments of such amounts as they may so direct in or towards repayment of the
sum so paid out, and

5

(b) payment of interest, at such rate as they may so direct, on what is outstanding for
the time being in respect of that sum.
80

Duty of SCSWIS to consult Scottish Social Services Council
SCSWIS must, in the exercise of its functions, consult the Scottish Social Services
Council in every case in which it appears to SCSWIS appropriate that there should be
such consultation.

10

80A

SCSWIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in every
case in which it appears to SCSWIS appropriate having regard to the Commission’s
functions under sections 5(b) and 10 of the Mental Health (Care and Treatment)
(Scotland) Act 2003 (asp 13).

15

81

Complaints procedure
(1)

SCSWIS must establish a procedure by which a person, or someone acting on a person’s
behalf, may make complaints (or other representations) in relation to the exercise of, or
failure by it to exercise, any of its functions under this Part in respect of the person.

(2)

Before establishing a procedure under subsection (1), SCSWIS must consult the Scottish
Public Services Ombudsman on its proposals for such a procedure.

(3)

SCSWIS must keep the procedure so established by it under review and must vary that
procedure whenever, after such consultation, it considers it appropriate to do so.

(4)

SCSWIS must give such publicity to that procedure (including that procedure as varied
under subsection (3)) as it considers appropriate and must give a copy of the procedure
to any person who requests it.

20

25

82
30

Duty of SCSWIS to consult the Mental Welfare Commission for Scotland

Inquiries
(1)

The Scottish Ministers may cause an inquiry to be held into any matter connected
with—
(a) the exercise by SCSWIS of its functions, or
(b) the provision of a social service.

(2)

SCSWIS may cause an inquiry to be held into any matter connected with—
(a) the exercise of its functions, or

35

(b) the provision of a social service.
(3)

Before the commencement of—
(a) an inquiry under subsection (1), the Scottish Ministers, or
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(b) an inquiry under subsection (2), SCSWIS,
may direct that it be held in private; but where no such direction has been given the
person holding the inquiry may if that person thinks fit hold it, or any part of it, in
private.

5

(4)

Subsections (2) to (8) of section 210 of the Local Government (Scotland) Act 1973
(c. 65) (provisions relating to local inquires) apply in relation to an inquiry under
subsection (1) as they apply in relation to a local inquiry under that section.

(5)

Subsections (2) to (6) of that section apply in relation to an inquiry under subsection (2)
as they apply in relation to such a local inquiry; except that, for the purposes of an
inquiry under subsection (2) any reference in those subsections which, by virtue of the
Scotland Act 1998 (c. 46), falls to be construed as a reference to—

10

(a) the Scottish Ministers, is to be construed as a reference to SCSWIS, and
(b) a member of the staff of the Scottish Ministers, is to be construed as a reference to
a member of staff of SCSWIS.
15

(6)

The expenses incurred by SCSWIS in relation to an inquiry under subsection (2)
(including such reasonable sum as SCSWIS may determine for the services of any of its
staff engaged in the inquiry) must, unless SCSWIS is of the opinion that those expenses
should be defrayed in whole or in part by it, be paid by such party to the inquiry as it
may direct; and SCSWIS may certify the amount of the expenses so incurred.

20

(7)

Any sum certified under subsection (6) and to be defrayed in accordance with a
direction under that subsection is a debt due by the party directed and recoverable
accordingly.

(8)

In relation an inquiry under subsection (2), SCSWIS may make an award as to the
expenses of the parties and as to the parties by whom such expenses are to be paid.

25

84

Arrangements entered into by local authority or health body: services to be
registered
Where, in the performance of its functions—
(a) a local authority, or
(b) a health body,
makes arrangements with any person to provide a care service, it must ensure that the
service, when provided, is registered under Chapter 3.

30

84A
(1)

Local authorities and health bodies: awareness of SCSWIS reports etc.
For the purposes of its functions as they relate to the provision of care services
(including the making of arrangements with other persons to provide such services)—
(a) a local authority,

35

(b) a health body,
must take into account the matters mentioned in subsection (3).

40
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(a) reports,
(b) information,
(c) notices,
prepared, disseminated, given or otherwise produced by SCSWIS as are relevant to the
provision of the services mentioned in subsection (1) or, as the case may be, to the
organisation or co-ordination of those services.

5

85

Giving of notice
(1)

In Chapters 3 and 4, any reference to a notice being given to a person providing, or
seeking to provide, a care service is to be construed as a reference to its being—
(a) delivered, where the person is—

10

(i)

an individual, to that individual,

(ii) a body corporate, to the secretary or clerk of that body, or
(iii) a firm, to a partner of that firm, or
(b) sent by post, properly addressed to the person, in a registered letter or by the
recorded delivery service,

15

but a notice sent by post is taken not to have been received until the third day after the
day of posting.
(2)

For the purposes of subsection (1), a letter is properly addressed to—
(a) a body corporate, if addressed to the body at its registered or principal office,
(b) a firm, if addressed to the firm at its principal office, or

20

(c) any other person, if addressed to the person at the address last known.
86

Transfer of staff etc.
(1)

With effect from the date on which section 34 comes into force—
(a) any person employed by the Scottish Commission for the Regulation of Care
immediately before that date is, subject to section 90A, transferred into the
employment of SCSWIS,

25

(b) all property (including rights) and liabilities of the Scottish Commission for the
Regulation of Care subsisting immediately before that date are, subject to section
90A, transferred to, and vest in, SCSWIS,
(c) subject to subsection (2), any person who is a member of staff of the Scottish
Ministers employed in the Executive Agency of the Scottish Ministers known as
the Social Work Inspection Agency immediately before that date is transferred
into the employment of SCSWIS,

30

(d) any person to whom section 86A applies immediately before that date is
transferred into the employment of SCSWIS.

35

(2)

Subsection (1)(c) does not apply to staff on secondment or loan to the Executive Agency
of the Scottish Ministers known as the Social Work Inspection Agency from another
part of the Scottish Administration.
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(3)

The contract of employment of a person transferred by virtue of subsection (1)(a), (c) or
(d)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the person and
SCSWIS.

5

(4)

Without prejudice to subsection (3), where a person is transferred by virtue of
subsection (1)(a), (c) or (d)—
(a) all the rights, powers, duties and liabilities of the Scottish Commission for the
Regulation of Care or, as the case may be, the Scottish Ministers, under or in
connection with the person’s contract of employment are transferred to SCSWIS
on the date of transfer, and

10

(b) anything done before that date by or in relation to the Scottish Commission for the
Regulation of Care or, as the case may be, the Scottish Ministers, in respect of the
person or the contract is to be treated from that date as having been done by or in
relation to SCSWIS.

15

(5)

20

86A

25

Subsections (1) to (4) do not affect any right of any person so transferred to terminate
the person’s contract of employment if the terms and conditions of employment are
changed substantially to the detriment of the person; but any such change is not to be
taken to have occurred by reason only that the identity of the person’s employer changes
by virtue of those subsections.
Transfer of staff: further provision

(1)

This section applies to such persons who are members of staff of the Scottish Ministers
employed in the Executive Agency of the Scottish Ministers known as Her Majesty’s
Inspectorate of Education in Scotland as the Scottish Ministers may by order specify.

(2)

Such an order may specify any description of such employees or any individual such
employee.

(3)

For the purposes of subsection (1), an order may not be made in relation to staff on
secondment or loan to the Executive Agency of the Scottish Ministers known as Her
Majesty’s Inspectorate of Education in Scotland from another part of the Scottish
Administration.

(4)

The power to make an order under subsection (1)—

30

(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.
(5)
35

87

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.
Orders and regulations: procedure

(1)

Any power conferred by this Part on the Scottish Ministers to make an order or
regulations—
(a) must be exercised by statutory instrument,
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(aa) includes power to make such consequential, supplemental, incidental, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,
(b) may be exercised so as to make different provision for different purposes.
5

10

(2)

No order is, or regulations are, to be made under section 39, 47(1) or 63 or schedule 8
unless a draft of the statutory instrument containing the order or regulations has been
laid before, and approved by a resolution of, the Parliament.

(3)

A statutory instrument containing an order or regulations under any other provision of
this Part is subject to annulment in pursuance of a resolution of the Parliament.

88

Interpretation of Part 4
(1)

In this Part, unless the context otherwise requires—
“act as a child minder” has the meaning given by paragraph 12(1) of schedule 8;
“adoption service” has the meaning given by paragraph 8 of that schedule;

15

“adult placement service” has the meaning given by paragraph 11 of that
schedule;
“care home service” has the meaning given by paragraph 2 of that schedule;
“care service” has the meaning given by section 37(1);
“child”—
(a)

20

in relation to an adoption service, means a person who is under the age of
18,

(b) in relation to a fostering service, means a person who is under the age of
18, and
(c)
25

for the purposes of paragraph 6 of that schedule, has the meaning given in
section 93(2)(b) of the Children (Scotland) Act 1995 (c. 36),

but otherwise means a person under the age of 16;
“child care agency” has the meaning given by paragraph 5 of schedule 8;
“child minding” has the meaning given by paragraph 12 of that schedule;
“condition notice” has the meaning given by section 54;
“day care of children” has the meaning given by paragraph 13 of schedule 8;

30

“domestic premises” means any premises which are wholly or mainly used as a
private dwelling;
“fostering service” has the meaning given by paragraph 9 of schedule 8;
“health body” means a Health Board or Special Health Board constituted by order
under section 2 of the National Health Service (Scotland) Act 1978 (c. 29);

35

“health records” means records relating to the physical or mental health of an
individual (including dental records and medical records);
“hospital” has the meaning given by section 108(1) of the National Health Service
(Scotland) Act 1978;
“housing support service” has the meaning given by paragraph 19 of schedule 8;
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“improvement notice” has the meaning given by section 51;
“limited registration service” has the meaning given by section 50(5);
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);

5

“local authority condition notice” has the meaning given by section 70;
“medical records” means records relating to the physical or mental health of an
individual which have been prepared by a registered medical practitioner who is,
or has been, responsible for the clinical care of the individual;

10

“mental disorder” has the same meaning as in section 328 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13);
“notice” means notice in writing;
“nurse agency” has the meaning given by paragraph 4 of schedule 8;
“offender accommodation service” has the meaning given by paragraph 7 of that
schedule;

15

“personal care” has the meaning given by paragraph 20 of that schedule;
“personal support” has the meaning given by that paragraph;
“premises” includes any vehicle;
“prescribed” means prescribed by order made by the Scottish Ministers;

20

“provide”, in relation to a care service, means to carry on or manage such a
service; and includes, in the case of a care service which is provided by a body
corporate, a reference to a director, manager, secretary to other similar officer of
the body;
“regulations” means regulations made by the Scottish Ministers;

25

“relative”, in relation to a child, means a grandparent, brother, sister, uncle or aunt
(whether of the full blood or half blood or by affinity) or step-parent;
“school care accommodation service” has the meaning given by paragraph 3 of
schedule 8;
“secure accommodation service” has the meaning given by paragraph 6 of that
schedule;

30

“social services” and “social service” have the meanings given by section 36;
“social work services” has the meaning given by section 38;
“someone who cares for” (or “a person who cares for”) a person has the meaning
given by paragraph 20 of schedule 8;

35

“SCSWIS” means Social Care and Social Work Improvement Scotland (which is
constituted under section 34);
“support service” (except in the expression “housing support service”) has the
meaning given by paragraph 1 of schedule 8;
“voluntary organisation” means a body, other than a public or local authority, the
activities of which are not carried on for profit; and
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“vulnerability or need”, in relation to a person, has the meaning given by
paragraph 20 of schedule 8.

5

(2)

In this Part, a person who uses, or is eligible to use, a social service includes any person
to whom that service is, or may be, provided.

(3)

For the purposes of this Part, information is “confidential information” where—
(a) the identity of an individual is ascertainable—
(i)

from that information, or

(ii) from that information and other information which is in the possession of,
or is likely to come into the possession of, the person holding that
information, and

10

(b) the information was obtained or generated by a person who, in the circumstances,
owed an obligation of confidence to that individual.
89

Minor and consequential amendments and repeals: SCSWIS
Schedule 10 (which makes minor modifications of enactments and modifications
consequential on the provisions of this Part) has effect.

15

89A

Minor modifications: Scottish Social Services Council
Schedule 10A (which makes minor modifications of Part 3 of the Regulation of Care
(Scotland) Act 2001 (asp 8)) has effect.

PART 5
HEALTH CARE: SCRUTINY AND IMPROVEMENT

20

90

Healthcare Improvement Scotland
After section 10 of the National Health Service (Scotland) Act 1978 (c. 29) insert—
“Healthcare Improvement Scotland
10A

25

(1)

Healthcare Improvement Scotland
There is established a body to be known as Healthcare Improvement Scotland
(in this Act referred to as “HIS”) which—
(a) is to exercise the functions conferred on it by virtue of this Act and any
other enactment; and
(b) has the general duty of furthering improvement in the quality of health
care.

30

(2)

In subsection (1)(b), “health care” means services for or in connection with the
prevention, diagnosis or treatment of illness provided—
(a) under the health service; or
(b) by persons providing independent health care services.

35

(3)

In carrying out its functions, HIS is to act subject to and in accordance with
such directions as may be given by the Scottish Ministers.
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(4)

The Scottish Ministers may vary or revoke any direction given under
subsection (3).

(5)

Schedule 5A (which makes further provision about the status, constitution,
proceedings etc. of HIS) has effect.
Principles

5

10B

Principles

(1)

HIS must exercise its functions in accordance with the principles set out in the
following subsections.

(2)

The safety and wellbeing of all persons who use services provided under the
health service and independent health care services are to be protected and
enhanced.

(3)

Good practice in the provision of those services is to be identified, promulgated
and promoted.

(4)

The provision of those services in a manner which takes appropriate account of
guidance and other information (including evidence) published or endorsed by
HIS is to be promoted and encouraged.

10

15

Functions related to the health service
10C
(1)

Health service functions
HIS is to exercise the following functions of the Scottish Ministers—
(a) functions in relation to supporting, ensuring and monitoring the quality
of health care provided or secured by the health service including,
without prejudice to the foregoing generality, providing quality
assurance and accreditation;

20

(b) functions in relation to supporting, ensuring and monitoring the
discharge of the duty under section 2B by each body to whom that
section applies;

25

(c) functions in relation to supporting, ensuring and monitoring the
discharge of the duty under section 2D by each body to whom that
section applies, other than HIS, insofar as the discharge of that duty is
relevant to—

30

(i)

the quality of health care provided or secured by the health service;
or

(ii) the discharge of the duty under section 2B;
(d) functions in relation to the evaluation and provision of advice to the
health service on the clinical and cost effectiveness of new and existing
health technologies including drugs,

35

conferred on them by this Act including, without prejudice to the foregoing
generality, those functions specified in section 1(1).
(2)
40
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(a) the power of the Scottish Ministers under section 16(1) to assist
voluntary organisations whose activities include the provision of a
service similar to or related to the functions of HIS;
(b) the power of the Scottish Ministers under section 16B to give financial
assistance to voluntary organisations whose activities consist of or
include the provision of services similar to or related to the functions of
HIS; and such assistance may be given only on such terms and
conditions as the Scottish Ministers determine;

5

(c) the power of the Scottish Ministers under section 42 to disseminate, in
respect of the functions of HIS, information relating to the promotion
and maintenance of health and the prevention of illness;

10

(d) the duties of the Scottish Ministers under section 47—
(i)
15

to make available such facilities as appear to HIS to be reasonably
required for undergraduate and post-graduate clinical teaching and
research and for the education and training of persons providing or
intending to provide services under this Act; and

(ii) to conduct, or assist by grants or otherwise under that section any
person to conduct, research into matters relating to the functions of
HIS;
(e) the powers of the Scottish Ministers under section 79(1) to take on lease
or to purchase moveable property and land so far as required for the
purposes of HIS and to use for those purposes and manage any heritable
or moveable property so acquired;

20

(f) the powers of the Scottish Ministers under section 79(1A) to dispose of
land no longer required for the purposes of HIS.

25

(3)

HIS is to exercise the following functions—
(a) a duty to provide information to the public about the availability and
quality of services provided under the health service;

30

(b) a duty to provide such information to a person in such form as that
person may reasonably request;
(c) when requested by the Scottish Ministers, a duty to provide to the
Scottish Ministers advice about any matter relevant to the health service
functions of HIS;
(d) a power to provide such advice to Scottish Ministers at any time;

35

(e) when asked to do so, a duty to provide such advice to—
(i)

persons who provide, seek to provide or may provide services
under the health service;

(ii) persons, or groups of persons, representing those who use, or are
eligible to use, such services;
40

(iii) persons, or groups of persons, representing those who care for
those who use, or are eligible to use, such services;
(iv) local authorities;
(v) a Health Board, Special Health Board or the Agency (each a
“body” for the purposes of subsection (4));
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(vi) such other persons, or groups of persons as may be prescribed;
(f) a power to disseminate such information as HIS considers relevant of
general or specific application arising out of or in connection with the
exercise of its health service functions.

5

(4)

HIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any such person, authority or body as
is mentioned in subsection (3)(e).

(5)

References in this Act to the health service functions of HIS are, subject to
subsections (6) and (7), to the functions conferred by virtue of this section and
section 10D (including any functions delegated by order under that section).

(6)

Where a provision of this section which confers a function on HIS refers to the
health service functions of HIS, that reference is to be construed as a reference
to the functions conferred by virtue of this section and section 10D other than
the function conferred by the provision.

(7)

Where a provision of this section which confers a function on HIS refers to the
functions of HIS, that reference is to be construed as including a reference to
the functions conferred by virtue of this section and section 10D other than the
function conferred by the provision.

10

15

10D
20

25

Health service functions: further provision

(1)

The Scottish Ministers may by order delegate to HIS such of their functions
relating to the health service as they consider appropriate.

(2)

HIS is to provide such services, and carry out such tasks, for bodies associated
with the health service as the Scottish Ministers and those bodies may agree;
and is to do so on such terms and conditions as may be so agreed.

(3)

Notwithstanding that it is exercising functions relating to the health service on
behalf of the Scottish Ministers or other bodies associated with the health
service, HIS—
(a) is entitled to enforce any rights acquired in the exercise of those
functions;
(b) is to be liable in respect of any liabilities incurred (including liability in
damages for wrongful or negligent acts or omissions) in the exercise of
those functions,

30

in all respects as if HIS were acting as a principal.
(4)
35

All proceedings for the enforcement of such rights or liabilities are to be
brought by or against HIS in its own name.
Functions related to independent health care

10E
(1)
40

Independent health care functions
HIS is to exercise the following functions—
(a) a duty to provide information to the public about the availability and
quality of independent health care services;
(b) a duty to provide such information to a person in such form as that
person may reasonably request;
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(c) when requested by the Scottish Ministers, a duty to provide to the
Scottish Ministers advice about any matter relevant to the independent
health care functions of HIS;
(d) a power to provide such advice to the Scottish Ministers at any time;
(e) when asked to do so, a duty to provide such advice to—

5

(i)

persons who provide, seek to provide or may seek to provide
independent health care services;

(ii) persons, or groups of persons, representing those who use, or are
eligible to use, such services;
(iii) persons, or groups of persons, representing those who care for
those who use, or are eligible to use, such services;

10

(iv) local authorities;
(v) a Health Board, Special Health Board or the Agency (each a
“body” for the purposes of subsection (2));
(vi) such other persons, or groups of persons as may be prescribed;

15

(f) a power to disseminate such information as HIS considers relevant of
general or specific application arising out of or in connection with the
exercise of its independent health care functions.
(2)

HIS may charge a reasonable fee determined by it for any advice, forms or
documents provided for the assistance of any person, authority or body as is
mentioned in subsection (1)(e).

(3)

References in this Act to the independent health care functions of HIS are,
subject to subsection (4)—

20

(a) to the functions conferred on HIS, or on a person acting on behalf of
HIS, by this section and by sections 10J, 10K, 10O to 10X, 10Z, 10Z3
and 10Z13;

25

(b) to any functions delegated to HIS under section 10H(6) to the extent that
such functions relate to standards and outcomes applicable to
independent health care services;
(c) to the functions conferred on HIS by section 10L to the extent that such
functions relate to inspections of independent health care services; and

30

(d) to the functions conferred on HIS by section 10M to the extent that such
functions relate to reports on inspections of independent health care
services.
35

(4)

Where a provision of this section, or those sections, which confers a function
on HIS refers to the independent health care functions of HIS, the reference is
to be construed as a reference to the functions conferred by this section and
those sections other than the function conferred by the provision.
Meaning of “independent health care services”

40

10F
(1)

Meaning of “independent health care services”
In this Act, an “independent health care service” is any of the following—
(a)

an independent hospital;
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(b) a private psychiatric hospital;
(c)

an independent clinic;

(d) an independent medical agency;
(e) an independent ambulance service.
5

(2)

In subsection (1)—
“independent hospital” means a hospital which is neither a health service
hospital nor a private psychiatric hospital; and for the purposes of this
definition includes part of a health service hospital if (not being a private
psychiatric hospital)—
(a)

10

it is carried on as a separate unit;

(b) it does not provide treatment or nursing in pursuance of this Act;
(c)

no part of it is contained within the same building as any such part
which does provide treatment or nursing in pursuance of this Act;

“private psychiatric hospital” means any premises used or intended to be
used for the provision of medical treatment to one or more patients
subject to an order or direction under the Mental Health (Care and
Treatment) (Scotland) Act 2003 (asp 13) or the Criminal Procedure
(Scotland) Act 1995 (c. 46) (whether or not other persons are treated
there), not being—

15

(a)

20

a health service hospital;

(b) a state hospital; or
(c)

otherwise an independent health care service;

“independent clinic” means a clinic which is not comprised in a hospital
and in or from which services are provided, other than in pursuance of
this Act, by a medical practitioner or dental practitioner;

25

“independent medical agency” means an undertaking which is neither an
independent clinic nor an undertaking comprised in a hospital and which
consists of or includes the provision of services, other than in pursuance
of this Act, by a medical practitioner.
“independent ambulance service” means, subject to subsection (5), a
service which consists of or includes—

30

(a)

35

provision (other than provision falling within paragraph (b) below)
of medical treatment, medical care or other care to relevant
patients while such patients are being transported to or from a
place of medical treatment;

40

(b) provision, at or in connection with a public event, of medical
treatment outwith relevant premises under arrangements made
between the provider of the service and another (whether or not the
service includes a means of transport for transporting patients from
the event to relevant premises).
(3)

In paragraph (a) of the definition of “independent ambulance service” in
subsection (2)—
“relevant patient” is a patient—
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(a)

59

whose condition or recovery would or might be impaired were the
treatment or care mentioned in that paragraph not to be provided;

(b) whose condition affects the patient’s mobility to such an extent
that, were such treatment or care not to be provided while the
patient is being transported as mentioned in that paragraph, the
patient’s condition or recovery would or might be impaired;

5

(c)

whose mobility is such that, without such treatment or care, it
would be difficult or impossible for the patient to be transported as
mentioned in that paragraph;

“place of medical treatment” means a hospital or other premises used or
intended to be used for the provision of medical or dental treatment, and
includes an independent health care service mentioned in paragraphs (a)
to (d) of subsection (1).

10

(4)
15

In paragraph (b) of the definition of “independent ambulance service” in
subsection (2)—
“public event” means an event, function or other organised activity of
any kind to which members of the public have access;
“medical treatment” includes medical care and medical advice;
“relevant premises” means premises used or intended to be used for the
provision of medical treatment, medical care or medical advice, but does
not include—

20

(a)

any means of transport as mentioned in that paragraph; or

(b) any temporary premises at or near, and provided in connection
with, the public event.
25

30

(5)

A service does not fall within the definition of “independent ambulance
service” in subsection (2) if it is provided under the health service, unless it is
so provided for remuneration.

(6)

In subsection (5), “remuneration” does not include remuneration payable by a
health service body under arrangements made for the provision of the service.

(7)

Where, by virtue of payment of remuneration, the provider of a service under
the health service acts as an independent ambulance service, HIS’s independent
health care functions are exercisable in relation to that provider only where,
and to the extent that, the provider is so acting.

10G
35

Power to modify definitions
The Scottish Ministers, after consulting such persons (or groups of persons) as
they consider appropriate, may by order—
(a) modify the independent health care functions of HIS by amending,
removing or adding to those functions;

40

(b) modify the definition of independent health care service in section
10F(1).
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Standards and outcomes
10H
(1)

Standards and outcomes
The Scottish Ministers may prepare and publish standards and outcomes
applicable to—
(a) services provided under the health service;

5

(b) independent health care services.

10

(2)

The Scottish Ministers must keep any standards and outcomes so published
under review and may under subsection (1) publish amended standards and
outcomes whenever they consider it appropriate to do so.

(3)

Before publishing under subsection (1) any—
(a) standards and outcomes;
(b) amended standards and outcomes which in the opinion of the Scottish
Ministers are substantially different from the standards and outcomes (or
amended standards and outcomes) last so published,
the Scottish Ministers must consult such persons, or groups of persons, as they
consider appropriate.

15

(4)

In relation to a service provided under the health service, or an independent
health care service, any applicable standards and outcomes published under
subsection (1) must be taken into account—
(a) by HIS in making any decision under this Part;

20

(b) in any proceedings on an appeal under section 10Y; and
(c) in any proceedings for an offence in relation to registration under section
10O.
(5)

The Scottish Ministers may make different provision for different services
under subsection (1).

(6)

The Scottish Ministers may delegate their functions under subsections (1) to
(3) to HIS or such other persons as they consider appropriate.

25

Inspections
10I
30

Inspections of services provided under the health service

(1)

HIS may, in pursuance of its general duty of furthering improvement in the
quality of health care in Scotland, inspect any service provided under the health
service.

(2)

An inspection under this section must be conducted in accordance with a
plan—
(a) prepared in accordance with section 10KA; and

35

(b) approved by the Scottish Ministers.
10J
(1)

Inspections of independent health care services
HIS may inspect—
(a) any independent health care service;
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(b) the organisation or co-ordination of any independent health care service.
(2)

The purposes of an inspection under this section may include—
(a) reviewing and evaluating the effectiveness of the provision of the
services which are the subject of the inspection;
(b) encouraging improvement in the provision of those services;

5

(c) enabling consideration as to the need for any recommendations to be
prepared as to any such improvement to be included in the report
prepared under section 10M;
(d) investigating any incident, event or cause for concern; and
(e) enabling consideration as to the need for—

10

(i)

an improvement notice under section 10Q;

(ii) a condition notice under section 10S.
(3)

An inspection under this section may be in relation to—
(a) any independent health care service or combination of independent
health care services;

15

(b) such of the services concerned provided to particular groups of persons;
(c) any part of Scotland.
(3A) An inspection under this section must be conducted in accordance with a
plan—
(a) prepared in accordance with section 10KA; and

20

(b) approved by the Scottish Ministers.
(4)

HIS may at any time require a person providing any independent health care
service to supply it with any information relating to the service which it
considers necessary or expedient to have for the purposes of its independent
health care functions.

(5)

References in this section to a person providing an independent health care
service include, in the case of a service which is provided by a body corporate,
a reference to a director, manager, secretary or other similar officer of the
body.

(6)

An inspection under this section may, subject to any regulations made under
section 10N, take such form as HIS considers appropriate.

25

30

10K

35

40

Authorised persons

(1)

Any inspection under section 10J must be carried out by a person authorised by
HIS (an “authorised person”).

(2)

A person may be authorised by HIS to carry out inspections in relation to any
independent health care service or all of them.

(3)

An authorised person may at any time enter and inspect premises which are
used, or which the person has reasonable cause to believe are used, for the
purpose of providing the independent health care service which is the subject
of the inspection.
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(4)

Where an authorised person is in possession of confidential information which
has been obtained for the purposes of an inspection under section 10J the
authorised person must not use or disclose that information other than—
(a) for the purposes of that inspection;
(b) so as to comply with an enactment or court order requiring disclosure;

5

(c) to the extent considered necessary by the authorised person for the
purpose of protecting the welfare of—
(i)

any child under the age of 16 years;

(ii) any adult at risk (within the meaning of section 3 of the Adult
Support and Protection (Scotland) Act 2007 (asp 10)); or

10

(d) to the extent considered necessary by the authorised person for the
purpose of the prevention or detection of crime or the apprehension or
prosecution of offenders.
(5)
15

For the purposes of subsection (4), information is “confidential information”
where—
(a) the identity of an individual is ascertainable—
(i)

from that information; or

(ii) from that information and other information which is in the
possession of, or is likely to come into the possession of, the
person holding that information; and

20

(b) the information was obtained or generated by a person who, in the
circumstances, owed an obligation of confidence to that individual.
10KA

Inspections: best regulatory practice

(1)

HIS must prepare a plan for carrying out inspections in accordance with best
regulatory practice.

(2)

The plan—

25

(a) must set out arrangements for inspections to be so carried out (including
inspections of those services subject to self evaluation);
(b) may make different provision for different purposes.
30

35

(3)

For the purposes of subsection (1), “best regulatory practice” means practice
under which (in particular) inspections should be carried out in a way that is
transparent, accountable, proportionate and consistent.

(4)

In preparing a plan under subsection (1), HIS must have regard to any guidance
issued by the Scottish Ministers about those matters.

(5)

HIS—
(a) must keep the plan under review; and
(b) may from time to time revise, with the approval of the Scottish
Ministers, the plan.

(6)
40
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10L
(1)

63

Inspections at request of Scottish Ministers
HIS must, at the request of the Scottish Ministers, inspect—
(a) any service provided under the health service as they may specify;
(b) any independent health care service so specified;
(c) the organisation or co-ordination of any service mentioned in paragraph
(a) or (b) so specified;

5

(d) any independent health care service so specified together with any
service provided under the health service so specified.
(2)

The Scottish Ministers may specify purposes for any inspection under this
section.

(3)

An inspection under this section is to be conducted in accordance with a
timetable approved by the Scottish Ministers.

10

10M
(1)
15

Inspections: reports
Where an inspection under section 10I, 10J or section 10L has been completed,
HIS––
(a) must prepare a report on the matters inspected; and
(b) must without delay send a copy of that report to the person providing the
service which has been inspected.

(2)

Before finalising a report prepared under subsection (1), HIS must give the
person providing the service an opportunity of commenting on a draft of the
report.

(3)

HIS must make copies of any report prepared under subsection (1) available
for inspection at its offices by any person at any reasonable time; and it must
take such other steps as it considers appropriate for publicising any such report.

(4)

Regulations may make further provision concerning the preparation, content
and effect of reports under subsection (1), and in particular may make—

20

25

(a) different provision in relation to different independent health care
services and different services provided under the health service;
(b) provision requiring copies of reports to be sent to the Scottish Ministers
(or such other persons as may be specified in regulations) in such
circumstances as may be so specified;

30

(c) provision (including provision modifying any duties under this section)
specifying circumstances in which—
(i)

any right to receive;

(ii) access to;

35

(iii) availability of,
copies of reports (or of parts of such reports) may be restricted, refused
or withheld.
10N
40

(1)

Regulations relating to inspections
Regulations may make further provision concerning inspections under—
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(a) section 10I;
(b) section 10J;
(c) section 10L.
(2)

Regulations under subsection (1) may make different provision for different
inspections provided for under the provisions mentioned in that subsection.

(3)

Regulations under subsection (1) may, in particular, make provision—

5

(a) as to types of inspection which may be conducted;
(b) as to timing and frequency of inspections;
(c) as to seizure and removal of anything found during the course of an
inspection;

10

(d) as to persons who may be authorised to carry out inspections;
(e) requiring or facilitating the sharing or production of information
(including health records) for the purposes of an inspection;
(f) as to interviews and examinations (including physical and mental
examinations) which may be carried out in connection with the
inspections;

15

(g) requiring any person to provide to an authorised person an explanation of
information produced to an authorised person;
(ga) requiring information produced to an authorised person to be held in
compliance with prescribed conditions and further disclosures to be
made in compliance with such conditions;

20

(h) empowering an authorised person to disclose to a person prescribed for
the purposes of this paragraph any information of a prescribed nature
which the authorised person holds in consequence of an inspection;
(i) creating offences punishable on summary conviction by a fine not
exceeding level 4 on the standard scale for the purpose of enforcing any
provision of the regulations.

25

(4)
30

In subsection (3)(e), “health records” means records relating to the physical or
mental health of an individual (including dental records and medical records);
and for the purposes of this subsection “medical records” means records which
have been prepared by a medical practitioner who is, or has been, responsible
for the clinical care of the individual.
Registration

10O
35

Registration of independent health care services

(1)

A person who seeks to provide a independent health care service must apply to
HIS for registration of the service.

(2)

An application must—
(a) give such information as may be prescribed about prescribed matters;

40
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(c) give any other information which HIS may reasonably require the
applicant to give;
(d) without prejudice to subsection (1)(b) of section 10Z, be accompanied by
the fee imposed under subsection (2)(a) of that section.
5

10

10P

Grant or refusal of registration

(1)

HIS may grant or refuse registration of an independent health care service
under section 10O.

(2)

A grant of registration may be subject to such conditions as HIS considers
appropriate.

(3)

If HIS is satisfied, in relation to the application, that the requirements of––
(a) such regulations as are applicable under section 10Z2; and
(b) any other enactment which appears to HIS to be relevant,
will be complied with in relation to that service, it must give notice under
section 10U(1)(a), or as the case may be section 10W; otherwise it must give
notice under section 10U(1)(b).

15

(4)

On granting a registration HIS must issue a certificate of registration to the
applicant.

(5)

The person for the time being providing the service must ensure that the
certificate (or a copy of it) is, while the certificate is current, kept affixed in a
conspicuous place in each of the premises in or from which that service is
provided; and, if those premises do not include the principal (or only) office of
the service, then in that office also.

20

Improvement notices
10Q

HIS may at any time give a notice (an “improvement notice”) to the person for
the time being providing a registered independent health care service that,
unless within such reasonable period as may be specified in the notice, there is
a significant improvement, of such a nature as may be so specified, in the
provision of that service, it intends to make a proposal under section 10R.

25

30

Improvement notices: independent health care services

Proposals and applications in relation to registered independent health care services
10R
(1)

Cancellation of registration
HIS may, at any time after the expiry of the period specified in an
improvement notice under section 10Q given in respect of an independent
health care service, propose to cancel the registration of the service—
(a) on the ground that any person has been convicted of a relevant offence in
relation to the service;

35

(b) on the ground that the service is being, or has at any time been, carried
on other than in accordance with the relevant requirements; or
(c) on any other ground which may be prescribed.
40

(2)

For the purposes of—
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(a) paragraph (a) of subsection (1) the following are relevant offences—
(i)

an offence under any of sections 10G to 10Z12 (in this section,
“this group of sections”);

(ii) an offence under regulations made under this group of sections ; or
(iii) an offence which, in the opinion of HIS, makes it appropriate that
the registration should be cancelled; and

5

(b) paragraph (b) of that subsection, the following are relevant
requirements—
(i)
10

any requirements or conditions imposed by or under this group of
sections; or

(ii) the requirements of regulations made under this group of sections.
(3)

10RA
15

20

25

Where a person providing a registered independent health care service ceases
to provide the service, HIS may cancel the registration of the service.
Emergency cancellation of registration

(1)

HIS may apply to the sheriff for an order cancelling the registration of an
independent health care service.

(2)

The application may be granted if it appears to the sheriff that, unless the order
is made, there will be a serious risk to the life, health or wellbeing of persons.

(3)

The sheriff may make such interim order as the sheriff thinks fit.

(4)

As soon as practicable after HIS has applied for an order under subsection (1),
it must notify the appropriate authorities.

(5)

Where the order applied for is made (or an interim order is made), HIS must as
soon as reasonably practicable give a copy of it to the person who provides the
independent health care service.

(6)

The sheriff may determine an application under this section in the absence of
the person providing the independent health care service to which the
application relates.

(7)

An order under this section has effect—
(a) from the time at which it is made; or
(b) from such other time as the sheriff considers appropriate.

30

(8)

Within 14 days of the day on which an order under this section is made, an
appeal may be made to the sheriff principal against the making of the order.

(9)

On an appeal under subsection (8), the sheriff principal may—
(a) confirm the order;

35

(b) revoke the order;
(c) modify the order;
(d) make such other order as the sheriff principal thinks fit.
(10) The decision of the sheriff principal on an appeal under subsection (8) is final.

40
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(12) For the purposes of this section, the appropriate authorities are—
(a) each—
(i)

local authority; and

(ii) Health Board,
within whose area the independent health care service is provided, and

5

(b) any other body established by or under an enactment whom HIS thinks it
appropriate to notify.
10S

Condition notices
HIS may at any time give notice (in sections 10SA, 10SB, 10V and 10W
referred to as a “condition notice”) to the person for the time being providing a
registered independent health care service that it proposes to—

10

(a) vary or remove a condition for the time being in force; or
(b) impose an additional condition,
in relation to the registration.
15

10SA
(1)

Emergency condition notices
Subsection (2) applies where—
(a) a person is providing a registered independent health care service; and
(b) HIS believes that the absence of a condition in relation to the registration
of that service poses a serious risk to the life, health or wellbeing of
persons.

20

(2)

HIS may at any time give notice (an “emergency condition notice”) to the
person providing the registered independent health care service specifying a
condition, in relation to registration, in respect of that risk.

(3)

The condition so specified takes effect immediately on receipt of the
emergency condition notice.

(4)

An emergency condition notice must—

25

(a) state that, within 14 days after service of the notice, the person to whom
it is given may make written representations to HIS concerning any
matter which that person wishes to dispute; and
(b) explain the right of appeal conferred by section 10SC(1).

30

(5)

HIS must consider any representations made under subsection (4)(a) and,
following such consideration, must—
(a) give the person providing the registered independent health care service
a condition notice stating that HIS proposes to vary or remove the
condition specified in the emergency condition notice; or

35

(b) notify the person that it does not intend to give such a condition notice.
(6)

When notifying a person under subsection (5)(b), HIS must explain the right of
appeal conferred by section 10SC(1).
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(7)

Where a condition notice has been given by virtue of subsection (5)(a)
containing a proposal to remove the condition, HIS must implement the
proposal unless it appears to it that it would be inappropriate to do so.

10SB

Application of Act to condition notices following emergency condition
notices

(1)

Section 10V does not apply to a condition notice given by virtue of section
10SA(5)(a).

(2)

The reference in section 10W(5) to a proposal in relation to which a condition
notice has been given does not include a reference to a proposal contained in a
condition notice given by virtue of section 10SA(5)(a) to remove the condition
mentioned in that provision.

(3)

The reference to a proposal in section 10Y(1) does not include a reference to a
proposal contained in a condition notice given by virtue of section 10SA(5)(a)
to remove the condition mentioned in that provision.

5

10

15

10SC
(1)

Emergency condition notices: appeals
A person—
(a) who is given an emergency condition notice; and
(b) who—
(i)

20

makes no written representations in accordance with section
10SA(4)(a); or

(ii) makes such representations but is notified as mentioned in section
10SA(5)(b),
may, within 14 days after the relevant date, appeal to the sheriff against the
imposition of the condition.
25

(2)

In subsection (1), “relevant date” means—
(a) where sub-paragraph (i) of subsection (1)(b) applies, the date of service
of the emergency condition notice;
(b) where sub-paragraph (ii) of that subsection applies, the date notification
mentioned in that sub-paragraph is given.

30

(3)

The sheriff may, on an appeal under subsection (1)—
(a) direct that the condition specified in the emergency condition notice is to
continue to have effect;
(b) direct that the condition is to cease to have effect;
(c) direct that the condition be varied as specified in the direction;
(d) impose an additional condition in relation to the registration.

35

10T
(1)
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(a) for the variation or removal of any condition for the time being in force,
or for the addition of a condition, in relation to the registration; or
(b) for cancellation of the registration,
but no such application is competent in circumstances mentioned in subsection
(2).

5

(2)

The circumstances are that HIS has given the person notice—
(a) under section 10U(2) of its proposal to cancel the registration (unless
HIS has decided not to take that step); or
(b) under section 10W(3) of its decision to cancel the registration and the
time within which an appeal may be brought has not expired or, if an
appeal has been brought, that appeal has not been determined.

10

(3)

An application under subsection (1) must be made in such manner and state
such particulars as may be prescribed; and, without prejudice to subsection
(1)(b) of section 10Z must be accompanied by the fee imposed under
subsection (2)(a) or, as the case may be, (c) of that section.

(4)

If HIS decides to grant an application under subsection (1)(a) it must give the
applicant notice of its decision (stating, where applicable, the condition varied,
removed or added) and issue a new certificate of registration.

15

10U
20

(1)

Further provision as respects notice of proposals
If an application has been made under section 10O and HIS proposes—
(a) to grant that application but to do so subject to a condition which has not
been agreed in writing between it and the applicant, it must give the
applicant notice of the proposed condition;
(b) to refuse that application, it must give such notice of the proposed
refusal.

25

(2)

HIS must give any person who provides a registered independent health care
service notice of a proposal to cancel the registration (other than in accordance
with an application under subsection (1)(b) of section 10T).

(3)

HIS must give an applicant under subsection (1)(a) of section 10T notice of a
proposal to refuse that application.

(4)

A notice under this section must give HIS’s reasons for its proposal.

30

10V

Right to make representations to HIS as respects proposals

(1)

A condition notice or a notice under section 10U must state that, within 14
days after service of the notice, the person to whom it is given may make
written representations to HIS concerning any matter which that person wishes
to dispute.

(2)

Where such a notice has been given—

35

(a) HIS may not decide to implement the proposal until (whichever first
occurs)—
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(i)

where the person to whom the notice was given makes such
representations as are mentioned in subsection (1), it has
considered those representations;

(ii) that person notifies HIS in writing that such representations will
not be made;

5

(iii) the period of 14 days mentioned in that subsection elapses without
such representations being made and without HIS receiving such
notification; and
(b) where the circumstances are as mentioned in paragraph (a)(ii) or (iii)
above, HIS must implement the proposal unless it appears to it that it
would be inappropriate to do so.

10

Notice of decision on application for registration
10W

Notice of HIS’s decisions

(1)

If HIS decides to grant unconditionally an application made under section 10O,
or to grant such application subject only to a condition which has been agreed
in writing between HIS and the applicant, it must give the applicant notice of
its decision.

(2)

A notice under subsection (1) must state the agreed condition.

(3)

If HIS decides to implement a proposal in relation to which it has given a
person a condition notice or a notice under section 10U, it must give that
person notice of the decision.

(4)

A notice under subsection (3) must—

15

20

(a) explain the right of appeal conferred by section 10Y; and
(b) in the case of a decision to implement a proposal—
25

(i)

30

(ii) of which notice has been given under subsection (1)(a) of section
10U, state the condition subject to which the application is
granted.
(5)

in relation to which a condition notice has been given, state the
condition as varied, the condition which is removed or (as the case
may be) the additional condition imposed; or

Subject to subsection (6), a decision to implement a proposal in relation to
which a condition notice has been given or of which notice has been given
under subsection (1)(a) or (2) of section 10U does not take effect—
(a) if no appeal is brought, until the period of 14 days referred to in section
10Y(1) has elapsed; and

35

(b) if an appeal is brought, until that appeal is finally determined or is
abandoned.
(6)
40
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Conditions as to numbers
10X

Conditions as to numbers
Without prejudice to the generality of section 10P(2) or 10S, a condition
imposed under either of those provisions in relation to an independent health
care service may limit the number of persons to whom the service may be
provided.

5

Appeal against decision to implement proposal
10Y

Appeal against decision to implement proposal

(1)

A person given notice under section 10W(3) of a decision to implement a
proposal may, within 14 days after that notice is given, appeal to the sheriff
against the decision.

(2)

The sheriff may, on appeal under subsection (1), confirm the decision or direct
that is not to have effect; and where the registration is not to be cancelled may
(either or both)—

10

(a) vary or remove any condition for the time being in force in relation to the
registration;

15

(b) impose an additional condition in relation to the registration.
Fees
10Z
20

(1)

Registration fees
The Scottish Ministers, after consulting such persons, or groups of persons, as
they consider appropriate on the potential effect of so prescribing on the
services which the persons, or persons they represent, provide, may
prescribe—
(a) maximum fees which may be imposed by HIS under this section;
(b) circumstances in which fees so imposed are or are not to be payable.

25

(2)

Subject to the provisions of this section, HIS must impose fees in respect of—
(a) any application made for registration of an independent health care
service or for cancellation of any such registration;
(b) the annual continuation of any such registration;
(c) any application made for the variation or removal of a condition for the
time being in force in relation to any such registration;

30

(d) issuing to a person a new certificate of registration—
(i)

at the instance of that person;

(ii) by virtue of any application by that person; or
(iii) by virtue of any new information provided by that person in
pursuance of regulations under this group of sections (within the
meaning of section 10R(2)(a)).

35

(3)
40

Without prejudice to subsection (1)—
(a) HIS must, in fixing fees under this section, have regard to its reasonable
expenses in carrying out its functions, but
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(b) where it appears to HIS to be appropriate it may charge a nominal fee, or
remit the fee altogether.
Regulations
10Z1

5

(1)

Regulations: registers and registration
Regulations may—
(a) make provision about the keeping of registers by HIS;
(b) make provision about registration under section 10O and in particular
about—
(i)

the making of applications for such registration;

(ii) the content of certificates of registration;

10

(iii) categories of applicant who cannot competently make certain
applications;
(c) require HIS to secure that, on such conditions, in such circumstances
and, subject to subsection (2) on payment of such fees as may be
specified in regulations, any person is to be afforded access to, and
provided with a copy of an entry in or with an extract from, a register
kept by HIS;

15

(d) except such part of a register as may be specified in the regulations from
any requirement made by virtue of paragraph (c);
(e) confer additional functions on HIS in relation to registration under
section 10O.

20

(2)

25

10Z2

30

Regulations under paragraph (c) of subsection (1) may specify circumstances
in which the fees mentioned in that paragraph are not to be payable; and the
fees must in any event not be payable in any case where HIS consider it
appropriate to provide the copy or extract in question free of charge.
Regulations: independent health care services

(1)

Regulations may impose, in relation to independent health care services, any
requirements which the Scottish Ministers consider appropriate for the
purposes of this Part.

(2)

Without prejudice to the generality of subsection (1) regulations may make it
an offence to contravene or fail to comply with—
(a) any specified provision of the regulations, or
(b) a condition of registration for the time being in force.

(3)

A person who commits an offence under the regulations is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

(4)

Before the Scottish Ministers make regulations containing provision as
mentioned in subsection (2), they must consult such persons, or groups of
persons, as they consider appropriate.

35
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Complaints about independent health care services
10Z3
(1)

HIS must establish a procedure by which a person, or someone acting on a
person’s behalf, may make complaints (or other representations) in relation to
the provision to the person of an independent health care service or about the
provision of an independent health care service generally.

(2)

The procedure must provide for it to be available whether or not procedures
established by the provider of the service for making complaints (or other
representations) about that service have been or are being pursued.

(3)

Before establishing a procedure under subsection (1), HIS must consult the
Scottish Public Services Ombudsman and such persons, or groups of persons,
as it considers appropriate on its proposals for such a procedure.

(4)

HIS must keep the procedure under review and must vary it whenever, after
such consultation, it considers it appropriate to do so.

(5)

HIS must give such publicity to the procedure (including the procedure as
varied under subsection (4)) as it considers appropriate and must give a copy of
the procedure to any person who requests it.

5

10

15

Complaints about independent health care services

Offences
10Z4
20

(1)

Offences in relation to registration
Any person who—
(a) provides an independent health care service while it is not registered
under section 10O; or
(b) with intent to deceive, pretends that an independent health care service is
so registered,
commits an offence and is liable on summary conviction to a fine not
exceeding level 5 on the standard scale or to imprisonment for a term not
exceeding three months or to both.

25

(2)
30

10Z5

Any person who fails to comply with section 10P(5) commits an offence and is
liable on summary conviction to a fine not exceeding level 2 on the standard
scale.
False statements in applications
Any person who, in an application—
(a) for registration of an independent health care service; or

35

(b) for variation or removal of a condition in force in relation to such a
registration,
knowingly makes a statement which is false or misleading in a material respect
commits an offence and is liable on summary conviction to a fine not
exceeding level 4 on the standard scale.
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10Z6

Offences by bodies corporate etc.
Where an offence under this group of sections (within the meaning of section
10R(2)(a)), or under regulations made under those sections, committed by—
(a) a body corporate other than a local authority, is committed with the
consent or connivance of, or is attributable to any neglect on the part of,
a person who—

5

(i)

is a director, manager or secretary of the body corporate; or

(ii) purports to act in any such capacity;
(b) a firm, is committed with the consent or connivance of, or is attributable
to any neglect on the part of, a person who—

10

(i)

is a partner in the firm; or

(ii) purports to act in that capacity;
(c) an unincorporated association other than a firm, is committed with the
consent or connivance of, or is attributed to any neglect on the part of, a
person who—

15

(i)

is concerned in the management or control of the association; or

(ii) purports to act in the capacity of a person so concerned,
the person (as well as the body corporate or, as the case may be, firm or
association) commits the offence and is liable to be proceeded against and
punished accordingly.

20

Inquiries
10Z7
(1)

Inquiries
HIS may cause an inquiry to be held into any matter connected with—
(a) the exercise of its functions; or
(b) the provision of an independent health care service or a service provided
under the health service.

25

(2)

Before there is commenced an inquiry under subsection (2), HIS may direct
that it be held in private; but where no such direction has been given the person
holding the inquiry may if that person thinks fit hold it, or any part of it, in
private.

(3)

Subject to subsection (4), subsections (2) to (6) of section 210 of the Local
Government (Scotland) Act 1973 (c. 65) (provisions relating to local inquires)
apply in relation to an inquiry under subsection (1) as they apply in relation to
a local inquiry under that section.

(4)

For the purposes of an inquiry under subsection (1), any reference in those
subsections which, by virtue of the Scotland Act 1998 (c. 46), falls to be
construed as a reference to—

30

35

(a) the Scottish Ministers, is to be construed as a reference to HIS; and
40
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(5)

The expenses incurred by HIS in relation to an inquiry under subsection (1)
(including such reasonable sum as HIS may determine for the services of any
of its staff engaged in the inquiry) must, unless HIS is of the opinion that those
expenses should be defrayed in whole or in part by it, be paid by such party to
the inquiry as it may direct; and HIS may certify the amount of the expenses so
incurred.

(6)

Any sum certified under subsection (5) and to be defrayed in accordance with a
direction under that subsection is a debt due by the party directed and is to be
recoverable accordingly.

(7)

In relation to an inquiry under subsection (1), HIS may make an award as to
the expenses of the parties and as to the parties by whom such expenses are to
be paid.

5

10

75

Arrangements to provide independent health care services: registration
10Z7A

Arrangements entered into by certain bodies: services to be registered
Where, in the performance of its functions—

15

(a) a local authority;
(b) a Health Board; or
(c) a Special Health Board,
makes arrangements with any person to provide an independent health care
service, it must ensure that the service, when provided, is registered under
section 10O.

20

Duty of certain bodies to be aware of reports, etc.
10Z7B Local authorities and other bodies: awareness of HIS reports etc.
(1)
25

For the purposes of its functions as they relate to the provision of independent
health care services (including the making of arrangements with other persons
to provide such services)—
(a) a local authority;
(b) a Health Board;
(c) a Special Health Board,
must take into account the matters mentioned in subsection (3).

30

35

(2)

In carrying out its duty under subsection (1), a local authority, Health Board or
Special Health Board must have regard to any guidance issued by the Scottish
Ministers in respect of that duty.

(3)

The matters are such—
(a) reports;
(b) information;
(c) notices,

40

prepared, disseminated, given or otherwise produced by HIS as are relevant to
the provision of the services mentioned in subsection (1) or, as the case may
be, to the organisation or co-ordination of those services.
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Giving of notice
10Z9
(1)
5

Giving of notice
In this Part, any reference to a notice being given to a person providing, or
seeking to provide, an independent health care service is to be construed as a
reference to its being—
(a) delivered, where the person is—
(i)

an individual, to that individual;

(ii) a body corporate, to the secretary or clerk of that body; or
(iii) a firm, to a partner of that firm; or
(b) sent by post, properly addressed to the person, in a registered letter or by
the recorded delivery service,

10

but a notice sent by post is deemed not given until the third day after the day of
posting.
(2)

For the purposes of subsection (1) above, a letter is properly addressed to—
(a) a body corporate, if addressed to the body at its registered or principal
office;

15

(b) a firm, if addressed to the firm at its principal office; or
(c) any other person, if addressed to the person at the address last known.
Scottish Health Council
20

10Z10

Establishment of Scottish Health Council

(1)

HIS must establish under paragraph 8(1) of Schedule 5A a committee to be
known as the Scottish Health Council.

(2)

When the Scottish Health Council is established—
(a) HIS must delegate to the Council the functions mentioned in section
10C(1)(b) and (c); and

25

(b) the Scottish Ministers are to appoint a member of HIS to chair the
Council.
(2A) The Scottish Ministers may, by order—
(a) modify subsection (2)(a) in relation to the functions of HIS which must
be delegated to the Scottish Health Council, or

30

(b) dissolve the Council.
(2B) Where the Scottish Ministers make an order under subsection (2A)(b)
dissolving the Scottish Health Council, subsection (1) has no effect for so long
as the order is in force in that respect.
35
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Miscellaneous
10Z11

Transfer of staff
For the purposes of section 12CA, the functions conferred on, delegated to or
otherwise exercisable by HIS are to be treated as functions transferred from a
health service body; and for the purposes of that transfer—

5

(a) NHS Quality Improvement Scotland is to be treated as the transferor
authority;
(b) HIS is to be treated as the transferee authority; and
(c) the date on which section 10A is commenced is to be treated as the
transfer date.

10

10Z12

“Provide” in relation to independent health care services
In this Part, “provide” in relation to an independent health care service, means
to carry on or manage such a service; and related expressions are to be
construed accordingly.
Consultation with Mental Welfare Commission for Scotland

15

10Z13

HIS must, in the exercise of its functions relating to the provision of guidance,
advice or information, consult the Mental Welfare Commission for Scotland in
every case in which it appears to HIS appropriate having regard to the
Commission’s functions under sections 5(b) and 10 of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).”.

20

90A

25

Transfer of staff etc. to Healthcare Improvement Scotland

(1)

This subsection applies to such persons employed by the Scottish Commission for the
Regulation of Care as the Scottish Ministers may by order specify.

(2)

An order under subsection (1) may specify any description of such employees or any
individual such employee.

(3)

Section 86(1)(a), (3), (4) and (5) applies to those persons to whom subsection (1) of this
section applies with the effect that they are transferred into the employment of
Healthcare Improvement Scotland; and any reference to “SCSWIS” in section 86 is to
be read as a reference to “Healthcare Improvement Scotland” in relation to those
persons.

(4)

This subsection applies to such property (including rights) and liabilities of the Scottish
Commission for the Regulation of Care as the Scottish Ministers may by order specify.

(5)

An order under subsection (4) may specify any description of such property or liabilities
or any particular property or liability; but such an order may not include liabilities under
or in connection with any person’s contract of employment.

(6)

Section 86(1)(b) applies to such property and liabilities to which subsection (4) of this
section applies with the effect that they are transferred to, and vest in, Healthcare
Improvement Scotland.

(7)

The power to make an order under subsection (1)—

30

35

40

Duty of HIS to consult the Mental Welfare Commission for Scotland
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(a) must be exercised by statutory instrument,
(b) may be exercised so as to make different provision for different purposes.
(8)

5

91

A statutory instrument containing an order under subsection (1) is subject to annulment
in pursuance of a resolution of the Parliament.
Healthcare Improvement Scotland: constitution, etc.

(1)

Schedule 11 (which inserts schedule 5A into the National Health Service (Scotland) Act
1978 (c. 29)) has effect.

(2)

Schedule 12 (which contains modifications of enactments consequential on section 90)
has effect.

PART 5A

10

THE MENTAL WELFARE COMMISSION FOR SCOTLAND
91A

15

The Mental Welfare Commission for Scotland

(1)

The Mental Health (Care and Treatment) Scotland Act 2003 (asp 13) is amended as
follows.

(2)

In section 4 (Mental Welfare Commission for Scotland), after subsection (2) insert—
“(2A) In so discharging its functions, the Commission shall act in a manner which
seeks to protect the welfare of persons who have a mental disorder.”.

(3)

After section 4 insert—
“Commission Visitors
4A

20

Commission Visitors

(1)

Commission Visitors are to exercise the functions conferred on them by this
Act or any other enactment on behalf of the Commission.

(2)

Commission Visitors may, in addition to the other functions conferred in this
Part, exercise the functions of the Commission mentioned in—
(a) section 8A of this Act;

25

(b) section 9(1)(d) of the Adults with Incapacity (Scotland) Act 2000 (asp
4).

30

(3)

The Commission may give the Commission Visitors directions of a general or
specific nature in relation to the exercise of the functions conferred on them.

(4)

A Commission Visitor must—
(a) comply with any direction given under subsection (3); and
(b) act in accordance with any guidance issued by the Commission in
relation to the exercise of the functions of Commission Visitors.

(5)

A Commission Visitor acting in the exercise of any function must, if required,
produce evidence of the Commission Visitor’s authority.

(6)

In this Act, “Commission Visitors” are persons appointed under paragraph
7A(1) or (2) of schedule 1 to this Act.”.

35

(4)
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(a) in paragraph (a), for “operation” substitute “practical application of the
observance of Part 1”,
(b) in paragraph (b), for the words from “operation” to the end of the paragraph
substitute “practical application of the observance of Part 1 of this Act”.
5

(5)

After section 8 insert—
“8A
(1)

Duty to raise service concerns with certain bodies
The Commission shall, as it considers appropriate, raise any concerns (of a
general or specific nature) about the provision of any service mentioned in
subsection (2) as respects a person who has a mental disorder, with—
(a) Social Care and Social Work Improvement Scotland;

10

(b) Healthcare Improvement Scotland; or
(c) such other relevant persons, or group of persons.
(2)

The services are—
(a) any social service (within the meaning of Part 4 of the Public Services
Reform (Scotland) Act 2009 (asp 00));

15

(b) health care (within the meaning of section 10A of the National Health
Service (Scotland) Act 1978 (c. 29)).
(3)
20

(6)

In subsection (1), the “provision” of any service includes the organisation or
co-ordination of any such service.”.

After section 9 insert—
“9A

Duty to give advice: further provision
The Commission shall when asked to do so provide advice, so far as is
reasonable, to any person about any matters relevant to the functions of the
Commission.”.

25

(7)

In section 10 (publishing information, guidance etc.), after subsection (2) add––
“(3)

(8)

The Commission may, with the agreement of a person to whom advice is
provided under section 9A(1), publish that advice.”.

In section 11 (investigations)––
(a) in subsection (1)—

30

(i)

for “the Commission”, where it first occurs, substitute “a Commission
Visitor”,

(ii) after “Commission”, where it second occurs, insert “Visitor”,
(iii) in paragraph (a), for “it” substitute “the Commission Visitor”,
(iv) in paragraph (b), for “it” substitute “the Commission Visitor”,
35

(b) after that subsection insert—
“(1A) Where it is brought to the attention of the Commission that any of the
circumstances mentioned in subsection (2) below may apply in respect of a
patient, the Commission may—

40

(a) direct a Commission Visitor to carry out such investigation as the
Commission considers appropriate into the patient’s case; and
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(b) having consulted the Visitor after the investigation, make such
recommendations as it considers appropriate as respects the case.”.
(9)

5

In section 12 (investigations: further provision) in subsection (1), for “under section
11(1)” substitute “in relation to any of the circumstances mentioned in section 11(2)”.

(10) In section 13 (visits in relation to patients)—
(a) in subsection (1)—
(i)

for “person authorised by it” substitute “Commission Visitor”,

(ii) after “Commission”, in the second place it occurs, insert “Visitor”,
(iii) for “it”, in the third place it occurs, substitute “the Commission Visitor”,
10

(b) in subsection (3)—
(i)

for “person authorised by the Commission” substitute “Commission
Visitor”,

(ii) the words “either of” are repealed,
(iii) for “subsection (5)” substitute “subsection (5A)”,
15

(c) for subsection (5) substitute—
“(5A) The purposes are—
(a) to provide an opportunity for any patient who may for the time being be
present in the premises to meet a Commission Visitor and discuss with
the Visitor any concerns that the patient may have; and
(b) to assess whether the requirements of such patients in relation to this
Act, the Adults with Incapacity (Scotland) Act 2000 (asp 4) and other
relevant legislation are being met.

20

25

(5B) A Commission Visitor may, when visiting premises under subsection (3),
conduct an assessment of the suitability of the premises (and its facilities) in
relation to the requirements of the patients (or any one of them).”,
(d) subsection (7) is repealed,
(e) in subsection (8)—
(a)

30

in paragraph (a), for “section 2(3) of the Regulation of Care (Scotland) Act
2001 (asp 8)” substitute “paragraph 2 of schedule 8 to the Public Services
Reform (Scotland) Act 2009 (asp 00)”,

(b) in paragraph (b), for “section 2(9) of” substitute “paragraph 6 of schedule 8
to”.
(11) In section 14 (interviews)—
35

(a) in subsection (1), for “person authorised to do so by the Commission (an
“authorised person”)” substitute “Commission Visitor”,
(b) in subsection (1)(a)(ii), for “authorised person” substitute “Commission Visitor”,
(c) in subsection (2)(a)—
(i)

40
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(ii) in sub-paragraph (ii), for “authorised person” substitute “Commission
Visitor”,

81

Public Services Reform (Scotland) Bill
Part 6—Scrutiny and complaints

(iii) for “authorised person”, in the third place it occurs, substitute
“Commission Visitor”,
(d) in subsection (2)(b)—
(i)

for “an authorised person” substitute “a Commission Visitor”,

(ii) for “authorised person” in the second place it occurs, substitute
“Commission Visitor”,

5

(e) subsection (3) is repealed.
(12) In section 15 (medical examination)—
(a) in subsection (1), for “person authorised by the Commission (an “authorised
person”)” substitute “Commission Visitor”,

10

(b) after that subsection insert—
“(1A) Only a Commission Visitor who has also been appointed as a Medical Visitor
may exercise the functions under subsection (1).”,
(c) subsections (2) and (3) are repealed.
(13) In section 16 (inspection etc. of records)—

15

(a) in subsection (1)—
(i)

immediately before “may” insert “or Commission Visitor”,

(ii) at the end add “or, as the case may be, the Commission Visitor”,
(b) in subsection (2), paragraph (a) and the word “or” immediately following are
repealed,

20

(c) in subsection (3), the words “a member of the Commission or, as the case may
be,” are repealed.
(14) In section 17 (duties of Scottish Ministers, local authorities and others as respects
Commission), after “afford the Commission,” insert “any Commission Visitor,”.
(15) Schedule 12A (which makes provision about the governance of the Commission, and
Commission Visitors) has effect.

25

PART 6
SCRUTINY AND COMPLAINTS
User focus
30

92

Scrutiny: user focus
(1)

The persons, bodies and office-holders listed in schedule 13 (the “listed scrutiny
authorities”) must make arrangements which—
(a) secure continuous improvement in user focus in the exercise of their scrutiny
functions, and
(b) demonstrate that improvement.

35

(2)

User focus is the involvement of users of scrutinised services in the design and delivery
of scrutiny functions in relation to those services and the governance of the listed
scrutiny authorities.
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(3)

Scrutinised services are services provided in pursuance of functions and activities which
are—
(a) subject to scrutiny by a listed scrutiny authority, or
(b) provided by a person, body or office-holder which is subject to scrutiny by a listed
scrutiny authority.

5

(4)

Users of a service include—
(a) persons who will or may use the service in the future,
(b) persons who act on behalf of others in respect of whom the service is provided,
and
(c) other persons with a direct interest in, or directly affected by—

10

(i)

the provision of the service, or

(ii) the scrutiny of the service or the person, body or office-holder providing it.
(5)

The Scottish Ministers may by order modify the list in schedule 13 by—
(a) adding a person, body or office-holder which has scrutiny functions, or
(b) removing an entry.

15

(6)

Before making an order under subsection (5)(a), the Scottish Ministers must consult the
person, body or office-holder in question and may consult any other person they think
fit.

(7)

In this section references to the scrutiny functions of a person, body or office-holder are
to such of the functions of the person, body or office-holder as relate to the regulation,
audit or inspection of other persons, bodies or office-holders or their functions or
activities.

20

93

User focus: guidance etc.
(1)

25

In fulfilling its duty under subsection (1) of section 92 a listed scrutiny authority must
have regard—
(a) to any guidance in relation to the duty provided by the Scottish Ministers, and
(b) to what are regarded as proper arrangements for the purposes of that subsection
(or purposes which include those purposes).

(2)

Guidance provided by the Scottish Ministers may in particular include guidance on—
(a) how to make, and what is to be included in, arrangements for the purposes of that
subsection,

30

(b) how to demonstrate continuous improvement in user focus.

35
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(3)

Arrangements may be regarded as proper arrangements for the purposes of that
subsection by reference to a generally recognised published code or otherwise.

(4)

Before providing guidance under this section the Scottish Ministers must consult any
person they think fit.

(5)

If there is a conflict between guidance provided under subsection (1)(a) and proper
arrangements referred to in subsection (1)(b), the guidance prevails.
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(6)

The Scottish Ministers may require a listed scrutiny authority which does not comply
with any guidance provided under subsection (1)(a) to provide a written explanation of
why it has not done so; and the authority must comply with the requirement.

(7)

The Scottish Ministers may publish an explanation provided under subsection (6).
Duty of co-operation

5

94

Scrutiny: duty of co-operation
(1)

The persons, bodies and office-holders listed in schedule 14 (the “scheduled scrutiny
authorities”) must co-operate and co-ordinate activity with—
(a) each other, and
(b) where appropriate, the Scottish Ministers,

10

with a view to achieving the purpose in subsection (2).
(2)

That purpose is improving the exercise of the scrutiny functions of the scheduled
scrutiny authorities in relation to—
(a) local authorities,
(b) social services, and

15

(c) health services,
having regard to efficiency, effectiveness and economy.
(3)

The Scottish Ministers may by order modify the list in schedule 14 by—
(a) adding a person, body or office-holder which has scrutiny functions in relation
to—

20

(i)

local authorities or public services provided by them or on their behalf,

(ii) social services, or
(iii) health services, or
(b) removing an entry.
25

(4)

Before making an order under subsection (3)(a) the Scottish Ministers must consult the
person, body or office-holder in question and may consult any other person they think
fit.

(5)

The duty in subsection (1) does not apply in so far as compliance with it would prevent
or delay action by a scheduled scrutiny authority in the exercise of its scrutiny functions
which the authority considers to be necessary as a matter of urgency.

(6)

In complying with the duty in subsection (1) the scheduled scrutiny authorities must—

30

(a) comply with any directions given by the Scottish Ministers, and
(b) have regard to any guidance provided by the Scottish Ministers.
(7)
35

Directions and guidance—
(a) may be of a general or a specific nature,
(b) may relate to all scheduled scrutiny authorities or to such authorities as are
specified in the directions or guidance,
(c) may relate to all the scrutiny functions of the authorities in question or to such of
those functions as are specified in the directions or guidance.
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(8)

The Scottish Ministers may vary or revoke any direction.

(9)

Before providing guidance the Scottish Ministers must consult any person they think fit.

(10) In this section—
(a) references to the scrutiny functions of a person, body or office-holder in relation
to local authorities are to such of the functions of the person, body or office-holder
as relate to the regulation, audit or inspection of—

5

(i)

local authorities, or

(ii) public services provided by them or on their behalf,
(b) references to the scrutiny functions of a person, body or office-holder in relation
to social services or health services are to such of the functions of the person,
body or office-holder as relate to the regulation, audit or inspection of those
services.

10

(11) In this section—
“health services” means—
(a)

15

the health service within the meaning of section 108(1) of the National
Health Service (Scotland) Act 1978 (c. 29), and

(b) independent health care services within the meaning of section 10F of that
Act;
“local authorities” means councils constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c. 39);

20

“social services” has the same meaning as in section 36 of this Act.
Joint inspections
95

Joint inspections
(1)

25

Any two or more of the persons and bodies to which this section applies must, at the
request of the Scottish Ministers, conduct an inspection (a “joint inspection”) in relation
to the provision of—
(a) children’s services,
(b) such other services as the Scottish Ministers may specify in respect of which such
persons or bodies have inspection functions, or
(c) both.

30

(2)

The Scottish Ministers may specify purposes for any joint inspection.

(3)

The Scottish Ministers may request under subsection (1) that there be conducted a joint
inspection of—
(a) any services concerned in the relevant area,
(b) such of the services concerned provided in the relevant area as they may specify,
or

35

(c) such of the services concerned provided to a particular child or other person or
particular children or other persons as they may specify.
(4)
40
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In paragraphs (a) and (b) of subsection (3), the “relevant area” is the whole of Scotland
or such part of Scotland as the Scottish Ministers specify in their request.
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(5)

85

A joint inspection is to be conducted in accordance with—
(a) a timetable approved by the Scottish Ministers,
(b) any directions given by the Scottish Ministers.

(6)

The persons and bodies to which this section applies are—
Healthcare Improvement Scotland,

5

Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c.
77),
Her Majesty’s Chief Inspector of Prisons for Scotland,
Her Majesty’s Chief Inspector of Prosecution in Scotland,

10

Her Majesty’s inspectors of schools (that is to say, the inspectors of schools
appointed by Her Majesty under the Education (Scotland) Act 1980 (c. 44)),
Mental Welfare Commission for Scotland,
Social Care and Social Work Improvement Scotland,
any Special Health Board.

15

(7)

Where, in the opinion of any person or body to whom this section applies, a joint
inspection would be appropriate, it must bring that to the attention of the Scottish
Ministers.

(8)

Those persons or bodies conducting a joint inspection must—
(a) report to the Scottish Ministers and make any recommendations to them which
those conducting the inspection think appropriate,

20

(b) have regard to any code of practice or practice note issued by the Scottish
Ministers for the purpose of—
(i)
25

giving practical and general guidance on matters relating to such an
inspection (including, without prejudice to that generality, such matters as
access to confidential information and the holding, sharing and destruction
of such information),

(ii) promoting what appear to them to be desirable practices with regard to
such matters.
30

(9)

Subsection (6) may be amended by the Scottish Ministers by order so as to—
(a) add an entry to it, or
(b) remove any entry from it.

(10) The Scottish Ministers may vary or revoke any direction given under this section.
35

(10A) For the purposes of subsection (8) of this section and section 97(2A), information is
“confidential information” where—
(a) the identity of an individual is ascertainable—
(i)

40

from that information, or

(ii) from that information and other information which is in the possession of,
or is likely to come into the possession of, the person holding that
information, and
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(b) the information was obtained or generated by a person who, in the circumstances,
owed an obligation of confidence to that individual.
(11) In this section, “children’s services” means services to which the provisions of section
15(1) of the Local Government in Scotland Act 2003 (asp 1) (community planning)
apply which are provided predominantly to, or for the benefit of, children.

5

96

Participation in joint inspections
(1)

The Scottish Ministers may direct a person or body—
(a) not listed in section 95(6), but
(b) which has inspection functions,
to participate in the conduct of a joint inspection to the extent and for the purposes
specified in the direction.

10

(2)

15

97

20

In directing under subsection (1) a person or body to participate in a joint inspection, the
Scottish Ministers may also direct that the person, or any person authorised by the body,
is not to be able to exercise any such power conferred by regulations under section 97 as
is specified in the direction; or is to be able to exercise any such power but only to the
extent or for the purposes there specified.
Regulations relating to joint inspections

(1)

The Scottish Ministers may by regulations make further provision concerning joint
inspections.

(2)

Regulations under subsection (1) may, in particular, make provision—
(a) as to seizure and removal of anything found during the course of a joint
inspection,
(b) as to persons who may be authorised to carry out joint inspections,

25

(c) requiring or facilitating the sharing or production of information (including health
records) for the purposes of a joint inspection,
(d) as to interviews and examinations (including physical and mental examinations)
which may be carried out in connection with the inspections,
(e) requiring any person to provide to a person authorised to carry out a joint
inspection an explanation of information produced to an authorised person,

30

(ea) requiring information produced to a person authorised to carry out a joint
inspection to be held in compliance with prescribed conditions and further
disclosures to be made in compliance with such conditions,
(eb) empowering a person authorised to carry out a joint inspection to enter any
premises for the purposes of such an inspection,

35

(f) empowering a person authorised to carry out a joint inspection to disclose to a
person prescribed for the purposes of this paragraph any information of a
prescribed nature which the authorised person holds in consequence of such an
inspection,
(g) as to reports in relation to a joint inspection,
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(h) creating offences punishable on summary conviction by a fine not exceeding level
4 on the standard scale for the purpose of enforcing any provision of the
regulations.
(2A) Where a person authorised to carry out a joint inspection is in possession of confidential
information which has been obtained for the purposes of such an inspection, the person
must not use or disclose that information other than—

5

(a) for the purposes of that inspection,
(b) so as to comply with an enactment or court order requiring disclosure,
(c) to the extent considered necessary by the person for the purpose of protecting the
welfare of—

10

(i)

any child,

(ii) any adult at risk (within the meaning of section 3 of the Adult Support and
Protection (Scotland) Act 2007 (asp 10)), or
(d) to the extent considered necessary by the person for the purpose of the prevention
or detection of crime or the apprehension or prosecution of offenders.

15

(3)

In subsection (2), “health records” has the same meaning as in Part 4.

(4)

In subsection (2), “prescribed” means prescribed by regulations under subsection (1).
Public finance and accountability

98
20

Amendment of Public Finance and Accountability (Scotland) Act 2000
(1)

The Public Finance and Accountability (Scotland) Act 2000 (asp 1) is amended in
accordance with this section.

(2)

In section 10 (Audit Scotland), in subsection (2)(c) for the words “jointly by the Auditor
General and the Chairman” substitute “by the Scottish Commission for Public Audit”.

(3)

In section 12(2)(a) (Scottish Commission for Public Audit), immediately before the
word “Audit” insert “Public”.

(4)

In section 13 (Auditor General for Scotland)—

25

(a) after subsection (4) insert—
“(4A) A person appointed to be the Auditor General holds office for a period of 8
years.”,
(b) in subsection (5)—

30

(i)

after paragraph (a) insert—

“(aa) vacates office on the expiry of the period of appointment,”,
(ii) at the beginning of paragraph (c) insert “in other respects,”,
(c) after that subsection insert—
“(5A) A person having held the office of the Auditor General is not eligible for
reappointment.”.

35

(5)

In section 22 (audit of accounts: further provisions) in subsection (5), at the beginning of
paragraph (b) insert “except where the account and the report are published by the body
or office-holder in question,”.
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(6)

In section 23 (economy, efficiency and effectiveness examinations) after subsection (10)
add—
“(11) The Auditor General may publish the results of any examination carried out
under this section.”.

5

(7)

After that section insert—
“23A

Defamation
For the purposes of the law of defamation, the following are absolutely
privileged—
(a) reports sent to the Scottish Ministers under section 22(4),
(b) results of an examination carried out and reported to the Parliament
under section 23.”.

10

(8)

In schedule 2 (Audit Scotland: further provisions)—
(a) in paragraph 2—
(i)

the word “not” is inserted after the word “is” where it second appears,

(ii) the words from “but” to the end of the paragraph are repealed,

15

(b) after that paragraph insert—
“2A

An appointment under section 10(2)(c) may be for a period not exceeding 3
years.

2B

A person appointed under section 10(2)(c) is, on ceasing to be a member,
eligible for reappointment for a single further period.”,

20

(c) in paragraph 3—
(i)

in sub-paragraph (a), for the words “Auditor General and the Chairman”
substitute “Scottish Commission for Public Audit”,

(ii) in sub-paragraph (c), for the words “Auditor General and the Chairman”
substitute “Scottish Commission for Public Audit”,

25

(d) in paragraph 4, for the words “Auditor General and the Chairman, acting jointly,”
substitute “Scottish Commission for Public Audit”.
(e) in paragraph 7—
(i)

in sub-paragraph (2), paragraph (b) is repealed,

(ii) after that sub-paragraph add—

30

35

(9)

“(3)

The Scottish Commission for Public Audit must appoint one of the members of
Audit Scotland appointed under section 10(2)(c) to preside at the meetings of
Audit Scotland.

(4)

Audit Scotland must appoint one of its other members appointed under section
10(2)(c) to preside at its meetings where the member mentioned in subparagraph (3) is not present.”.

In schedule 3 (Scottish Commission for Public Audit: further provisions)—
(a) in paragraph 1, immediately before the word “Audit”, where it occurs for the
second time, insert “Public”,

40
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89

For the purposes of the law of defamation, the following are absolutely
privileged—
(a) any statement made in proceedings of the Commission,
(b) the publication under the authority of the Commission of any statement,
and

5

(c) any report to the Parliament under section 12(4).
9

In paragraph 8, “statement” has the same meaning as in the Defamation Act
1996 (c. 31).”.
Complaints handling procedures

10

98A

Complaints handling procedures
In the Scottish Public Services Ombudsman Act 2002 (asp 11), after section 16 insert—
“Listed authorities: complaints handling procedures
16A

Statement of principles

(1)

The Ombudsman must publish a statement of principles (referred to in this Act
as “the statement of principles”) concerning complaints handling procedures of
listed authorities.

(2)

A listed authority must ensure—

15

(a) it has a complaints handling procedure in respect of action taken by the
listed authority, and
(b) any such procedure complies with the statement of principles.

20

(3)

A listed authority which is responsible, by virtue of any enactment, for a
complaints handling procedure—
(a) in relation to, or
(b) operated by,
another listed authority, must ensure the procedure complies with the statement
of principles.

25

30

35

(4)

The first statement of principles under subsection (1) is not to be published
unless a draft of the statement has been laid before, and approved by a
resolution of, the Parliament.

(5)

Where a draft is laid in accordance with subsection (4), the Parliament may
approve the draft no later than 2 months after being laid.

(6)

In calculating any period of 2 months for the purposes of subsection (5), no
account is to be taken of any time during which the Parliament is dissolved or
is in recess for more than 4 days.

(7)

Before laying a draft statement of principles before the Parliament in
accordance with subsection (4) the Ombudsman must consult—
(a) the Scottish Ministers, and
(b) such listed authorities and other persons as the Ombudsman thinks fit.
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(8)

The Ombudsman must, in preparing the draft statement of principles to be laid
before the Parliament in accordance with subsection (4), have regard to any
representations made during the consultation mentioned in subsection (7).

(9)

The statement of principles comes into force when it is published by the
Ombudsman.

5

(10) The Ombudsman may from time to time revise and re-publish the statement of
principles.

10

(11) Where the Ombudsman considers that any revision of the statement of
principles under subsection (10) is material, subsections (4) to (8) apply to that
statement of principles as they do to the first statement of principles.

15

(12) In this section and sections 16B to 16E, “complaints handling procedures”
means procedures of listed authorities which examine complaints or review
decisions in respect of action taken by a listed authority where the matter in
question is one in respect of which a complaint to the Ombudsman can be
made and investigated under this Act.
16B

Model complaints handling procedures

(1)

The Ombudsman may publish model complaints handling procedures for listed
authorities.

(2)

A model complaints handling procedure (referred to in this Act as a “model
CHP”) must comply with the statement of principles.

(3)

The Ombudsman may publish different model CHPs for different purposes.

(4)

Before publishing a model CHP the Ombudsman must consult such listed
authorities or groups of listed authorities as the Ombudsman thinks fit.

(5)

The Ombudsman may from time to time revise and re-publish any model CHP;
and in doing so subsection (4) applies.

(6)

Where a model CHP is revised and re-published by virtue of subsection (5),
section 16C has effect with the following modifications—

20

25

(a) any specification under subsection (1) of that section in relation to the
model CHP continues in effect as a specification in relation to the
revised and re-published model CHP,

30

(b) any other reference to a model CHP is to the model CHP as revised and
re-published,
(c) subsection (3) of that section is omitted.
(7)
35

16C
(1)
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The Ombudsman may withdraw any model CHP at any time; and any
specification under section 16C(1) in relation the model CHP ceases to have
effect.
Model complaints handling procedures: specification of listed authorities
The Ombudsman may specify any listed authority to which a model CHP is
relevant; and must notify the authority accordingly.
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(2)

Where a model CHP is relevant to a listed authority by virtue of a specification
under subsection (1), the authority must ensure there is a complaints handling
procedure which complies with the model CHP for the purposes of the
specification.

(3)

Where subsection (2) applies the authority must submit a description of the
complaints handling procedure, having taken account of the relevant model
CHP, within 6 months of the specification mentioned in that subsection.

(4)

A listed authority may, with the consent of the Ombudsman, modify the
application of the model CHP which is relevant to it but only to the extent that
is necessary for the effective operation of the procedure by the authority.

(5)

The Ombudsman may revoke any specification under subsection (1) at any
time.

10

16D

Declarations of non-compliance

(1)

Where a model CHP is relevant to a listed authority by virtue of a specification
under section 16C(1) the Ombudsman may declare that the complaints
handling procedure of the authority, a description of which was submitted by
the authority under section 16C(3) or otherwise, does not comply with the
model CHP.

(2)

Where there is no specification under section 16C(1) in relation to a listed
authority the Ombudsman may declare that the complaints handling procedure
of the authority, a description of which was submitted by the authority under
section 16E or otherwise, does not comply with the statement of principles.

(3)

Where a declaration is made under subsection (1) or (2) the Ombudsman—

15

20

(a) must give reasons in writing,
(b) may specify such modifications to the complaints handling procedure as
would result in the declaration being withdrawn.

25

(4)

Where a declaration is made under subsection (1) or (2) the listed authority
must submit a description of its complaints handling procedure, having taken
account of the reasons given under subsection (3)(a) and any modifications
specified in subsection (3)(b), within 2 months of the declaration.

(5)

The Ombudsman may withdraw a declaration of non-compliance made under
subsection (1) or (2) at any time if the Ombudsman thinks fit.

30

16E
(1)

A listed authority must submit a description of its complaints handling
procedure if the Ombudsman so directs; and must do so within 3 months of
being so directed or such other period as the Ombudsman may direct.

(2)

Sections 16C(3) and 16D(4) are subject to any direction given under this
section.

(3)

Where a listed authority has submitted a description of its complaints handling
procedure to the Ombudsman under this Act or otherwise, the authority must
provide such additional information in relation to that procedure as the
Ombudsman may reasonably request; and must do so within such period as the
Ombudsman directs.

35

40

Submission of description of complaints handling procedure: general
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16F

Complaints handling procedures: application of other enactments
The duties in sections 16A(2) and (3) and 16C(2) do not apply to the extent
that—
(a) the listed authority lacks the necessary powers (other than by virtue of
this Act) to ensure compliance with the duties, or

5

(b) the duties are inconsistent with any other enactment.
Complaints handling procedures: promotion of best practice etc.
16G
(1)

Complaints handling procedures: promotion of best practice etc.
The Ombudsman must—
(a) monitor practice and identify any trends in practice as respects the way
in which listed authorities handle complaints,

10

(b) promote best practice in relation to such complaints handling,
(c) encourage co-operation and the sharing of best practice among listed
authorities in relation to complaints handling.
15

(2)

A listed authority must co-operate with the Ombudsman in the exercise of the
function in subsection (1).

(3)

The duty in subsection (2) does not apply to the extent that—
(a) the listed authority lacks the necessary powers (other than by virtue of
this Act) to ensure compliance with the duty, or
(b) the duty is inconsistent with any other enactment.”.

20

PART 6A
CHARITIES
98B
(1)

In section 15 of the 2005 Act (references in documents), after subsection (2) insert—
“(3)

25

(2)
30

Information to appear on charity websites
For the purposes of this section, a reference to a document issued or signed on
behalf of the charity includes a reference to a web page on a website operated
by or on behalf of the charity.”.

In section 52 of that Act (name and status of Scottish charitable incorporated
organisations), after subsection (4) insert—
“(5)

For the purposes of this section, a reference to a document—
(a) issued by or on behalf of the SCIO, or
(b) signed by or on behalf of the SCIO,
includes a reference to a web page on a website operated by or on behalf of the
SCIO.”.
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98C
(1)

93

Variation, revocation and review of directions
In section 30 of the 2005 Act (removal from Register of charity which no longer meets
charity test), after subsection (2) insert—
“(2A) The power of OSCR to give a direction under subsection (1)(a) includes the
power to—

5

(a) vary the direction, but only by—
(i)

extending the time period specified in the direction, or

(ii) removing steps which the charity is required to take, or
(b) revoke such a direction.”.
10

(2)

In section 71 of that Act (decisions), after paragraph (i) insert—
“(ia) give a direction under section 30(1)(a),”.

(3)
98D

In section 73(2) of that Act (effect of decisions), after “(i),” insert “(ia),”.
Powers of Court of Session: deemed removal of persons

15

In section 34(5) of the 2005 Act (powers of Court of Session), after paragraph (e)
insert—

20

“(ea) make an order declaring that any person who was concerned in the
management or control of a charity or body is to be treated, for the purpose of
section 69(2)(c) (disqualification from being charity trustee) as having been
removed from being concerned in the management or control of the charity or
body, notwithstanding that—
(i) the person is no longer concerned in the management or control of the
charity or body,
(ii) the body is no longer a charity,
(iii) the body is no longer controlled by a charity (or charities), or
(iv) the charity or body has ceased to exist,”.

25

98E

Delegation of functions
In section 38(1) of the 2005 Act (exercise of OSCR functions by Scottish Ministers),
after “section 30)” insert “and section 70A”.

98F
30

(1)

Reorganisation of charities
In section 39 of the 2005 Act (reorganisation of charities: applications by charity)—
(a) in subsection (1)(b)(ii), after “paragraph (c)” insert “or (d)”,
(b) after subsection (1) insert—
“(1A) But OSCR must not approve a reorganisation scheme where—

35

(a) the reorganisation condition satisfied is that set out in section 42(2)(d),
and
(b) the proposed provision would enable the charity to make amendments to
its constitution which would not be consistent with the spirit of the
constitution.”.
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(2)

In section 40 of that Act (reorganisation of charities: applications by OSCR)—
(a) in subsection (1)(b)(ii), after “paragraph (c)” insert “or (d)”,
(b) after subsection (2) insert—
“(2A) But the Court of Session must not approve a reorganisation scheme where—
(a) the reorganisation condition satisfied is that set out in section 42(2)(d),
and

5

(b) the proposed provision would enable the charity to make amendments to
its constitution which would not be consistent with the spirit of the
constitution.”.
10

(3)

In section 42(2) of that Act (reorganisation: supplementary)—
(a) the word “and” immediately following paragraph (b) is repealed, and
(b) after paragraph (c) insert “, and
(d) that it is desirable to introduce a provision (other than a provision setting
out a new purpose) to a charity’s constitution.”.

15

98G
(1)

Reorganisation of restricted funds
After section 43 of the 2005 Act insert—
“CHAPTER 5A
REORGANISATION OF RESTRICTED FUNDS
43A

20

(1)

Reorganisation of restricted funds: applications by charity
OSCR may, on the application of a charity, approve a restricted funds
reorganisation scheme proposed by the charity if—
(a) it considers—
(i)

that any of the conditions specified in subsection (2) is satisfied in
relation to the restricted funds, and

(ii) that the proposed reorganisation will enable the resources of the
restricted funds to be applied to better effect for charitable
purposes consistently with the charity’s constitution, and

25

(b) it is satisfied that the charity is unable to ascertain the wishes of the
donor.
30

(2)

The conditions are—
(a) that some or all of the purposes of the restricted funds—
(i)

35

have been fulfilled as far as possible or adequately provided for by
other means,

(ii) can no longer be given effect to (whether or not in accordance with
the directions or spirit of the restricted funds’ purposes),
(iii) have ceased to be charitable purposes,
(iv) have ceased in any other way to provide a suitable and effective
method of using the funds, having regard to the spirit of the
restricted funds’ purposes,
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(b) that the purposes of the restricted funds provide a use for only part of its
property.

5

(3)

The Scottish Ministers may by regulations make such provision as they think
fit in relation to making and determining applications under this section.

(4)

Such regulations may in particular make provision about—
(a) the form and manner in which applications must be made,
(b) the period within which OSCR must make a decision on an application,
(c) publication of proposed restricted funds reorganisation schemes,
(d) the action a charity may take in order to satisfy OSCR of the matters
described in subsection (1)(b),

10

and may make different provision in relation to different types of charity.
43B
(1)

Reorganisations of restricted funds: applications by OSCR
Where OSCR—
(a) considers—

15

(i)

that any of the conditions specified in section 43A(2) is satisfied in
relation to a charity, and

20

(ii) that a restricted funds reorganisation scheme proposed by it or by
the charity trustees of the charity will enable the resources of the
restricted funds to be applied to better effect for charitable
purposes consistently with the charity’s constitution, and
(b) is satisfied that it is not possible to ascertain the wishes of the donor,
OSCR may, of its own accord or on the application of the charity trustees of
the charity, apply to the Court of Session for approval of the scheme.
(2)

The Court of Session may, on an application under subsection (1), approve the
proposed restricted funds reorganisation scheme if it considers that the matters
set out in paragraphs (a) and (b) of that subsection are satisfied in relation to
the restricted funds to which the application relates.

(3)

The charity trustees of a charity may enter appearance as a party in proceedings
on an application under subsection (1) in relation to the charity.

(4)

OSCR must, not less than 28 days before making an application under
subsection (1), notify the charity in question of its intention to do so.

(5)

The Scottish Ministers may by regulations make such provision as they think
fit in relation to action which may be taken to satisfy OSCR of the matter
described in subsection (1)(b).

(6)

Nothing in this section affects the power of the Court of Session to approve a
cy près scheme in relation to a charity.

25

30

35

43C

40

Approved restricted funds reorganisation schemes
A charity may, despite any condition relating to restricted funds having
contrary effect, use the restricted funds in such manner as permitted by an
approved restricted funds reorganisation scheme.
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43D

Restricted funds reorganisations: supplementary
In this chapter—
“donor” means such person or body who may vary the purpose of, or
any conditions imposed in relation to, restricted funds as may be
specified by regulations made by the Scottish Ministers as they think fit,

5

“restricted funds” means property (including money) given to a charity
for a specific purpose and in respect of which conditions have been
imposed as to its use,
a “restricted funds reorganisation scheme” is a scheme for—
(a)

10

the variation of the purpose for which restricted funds may be
used,

(b) the variation or removal of any condition imposed on the charity in
relation to the use of restricted funds.”.
(2)

In section 71 of that Act (decisions), after paragraph (m) insert—
“(ma) refuse an application made for the purposes of section 43A,”.

15

(3)

In section 106 of that Act (general interpretation), after the entry for “reorganisation
scheme” insert—
“restricted funds reorganisation scheme” has the meaning given in
section 43D and references to “approved restricted funds reorganisation
schemes” are references to schemes approved under section 43A or
43B,”.

20

98H

Appointment of charity trustees
After section 70 of the 2005 Act, insert—
“Appointment

25

70A
(1)

Appointment of charity trustees
Subsection (2) applies where—
(a) a charity has an insufficient number of charity trustees to be able to
appoint a charity trustee under its constitution, and
(b) the constitution does not provide a mechanism for appointing a charity
trustee in such circumstances.

30

(2)

OSCR may, upon the request of—
(a) the majority of the charity trustees of a charity,
(b) if there are only two charity trustees, either of them,
appoint a person as an acting charity trustee for the charity.

35
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(3)
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but only as many as is necessary for the charity to be able to appoint charity
trustees under its constitution.

(4)
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(a) is appointed for the period of 12 months (or such shorter period as OSCR
thinks fit) starting with the date of appointment, and
(b) has the same functions as a charity trustee appointed under the charity’s
constitution.
(5)

5

Despite subsection (4)(a), if—
(a) at the end of the period mentioned in that subsection, the charity is still
not (but for the acting charity trustee) able to appoint a charity trustee
under its constitution, and
(b) OSCR, the majority of the charity trustees (or if only two trustees, either
of them) and the acting charity trustee agree to an extension,

10

an acting charity trustee’s period of appointment may be extended by one
period of up to three months starting with the expiry of the original period of
appointment.
(6)

Nothing in subsections (1) to (5) prevents a person appointed as an acting
charity trustee by OSCR under subsection (2) from being appointed as a
charity trustee by the charity under its constitution.

(7)

But the acting charity trustee may not vote on whether to make such an
appointment.

(8)

Where an acting charity trustee is appointed as a charity trustee under the
charity’s constitution, the person’s appointment as an acting charity trustee
comes to an end on the date of that subsequent appointment.”.

15

20

99

25

Charity trustees’ indemnity insurance
(2)

In section 67(5)(c) of the 2005 Act (remuneration for services), for “any” substitute “this
Act or any other”.

(3)

After section 68 of that Act insert—
“68A
(1)

30

Charity trustees’ indemnity insurance
The charity trustees of a charity may arrange for the purchase, from the
charity’s funds, of insurance designed to indemnify the charity trustees against
personal liability in respect of any negligence, default or breach of duty
committed by them in their capacity as—
(a) charity trustees, or
(b) directors or officers of any body corporate carrying on any activities on
behalf of the charity.

(2)
35

The terms of such insurance must, however, be framed to exclude the provision
of any indemnity for a charity trustee in respect of any liability incurred by the
charity trustee—
(a) to pay—
(i)

40

a fine imposed in criminal proceedings,

(ii) a sum payable to a regulatory authority by way of a penalty in
respect of non-compliance with any requirement of a regulatory
nature,
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(b) in respect of representation in any criminal proceedings in which the
charity trustee is convicted of an offence arising out of any fraud or
dishonesty, or wilful or reckless misconduct, by the charity trustee,
(c) to the charity that arises out of any conduct which the charity trustee
knew (or must reasonably be assumed to have known) was not in the
interests of the charity or in the case of which the charity trustee did not
care whether it was in the interests of the charity or not.

5

(3)

For the purposes of subsection (2)(b) the reference to conviction does not
include a conviction—
(a) quashed by an order under section 118(1)(b) or 183(1)(c) of the Criminal
Procedure (Scotland) Act 1995 (c. 46),

10

(b) quashed by an order under section 118(1)(c) of that Act and which order
has the effect of an acquittal by virtue of section 119(9) of that Act or
otherwise,
(c) in relation to which the verdict is set aside by an order under section
183(1)(d) of that Act and which order has the effect of an acquittal by
virtue of section 185(9) of that Act or otherwise.

15

(4)

This section—
(a) does not authorise the purchase of any insurance whose purchase is
expressly prohibited by the charity’s constitution,

20

(b) has effect despite any provision prohibiting the charity trustees receiving
any personal benefit from the charity’s funds.”.
99A

Interpretation of Part 6A
For the purposes of this Part, the “2005 Act” is the Charities and Trustee Investment
(Scotland) Act 2005 (asp 10).

25

PART 7
MISCELLANEOUS AND GENERAL
Miscellaneous
100

Local Government (Scotland) Act 1973: minor amendment
In section 102(2A) of the Local Government (Scotland) Act 1973 (c. 65) (reports to
Accounts Commission for Scotland by Controller of Audit), the words “(1) or” are
repealed.

30

100A

Consultation by water and sewerage services providers

(1)

The Water Industry (Scotland) Act 2002 (asp 3) is amended in accordance with this
section (but see also schedule 1A which makes other amendments to that Act).

(2)

In section 27 (approval of customer standards code)—

35

(a) in subsection (1), after “consulting” insert “every water services provider and
sewerage services provider and”,
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(b) in subsection (4), after “consulting” insert “every water services provider and
sewerage services provider and”.
(3)

In section 28 (consultation code), in subsection (3)(a)—
(a) after “consult” insert “every water services provider and sewerage services
provider and”,

5

(b) after “by” insert “any such provider or”.
(4)

In section 29B (determination of maximum charges), in subsection (4)(a)—
(a) the word “and” immediately following sub-paragraph (ii) is repealed,
(b) after sub-paragraph (ii) insert—
“(iia) every water services provider and sewerage services provider,
and”.

10

(5)

In section 29D(5) (statements regarding charges), after paragraph (a) insert—
“(aa) every water services provider and sewerage services provider,”.

(6)

In section 56A(4) (directions may set objectives), after “consult” insert “every water
services provider and sewerage services provider and”.

(7)

In section 57(6) (information and reports), after “Commission” insert “, every water
services provider and sewerage services provider”.

(8)

In section 70 (interpretation), after the entry for “the Parliament” insert—

15

““sewerage services provider” has the meaning given in section 6(4) of
Water Services etc. (Scotland) Act 2005 (asp 3),

20

“water services provider” has the meaning given in section 6(2) of the
Water Services etc. (Scotland) Act 2005.”.
100B

Complaints about water services and sewerage services providers
In the Water Services etc. (Scotland) Act 2005 (asp 3), after section 11 insert—

25

“11A

Complaints about licensed providers

(1)

Subsections (2) to (3A) apply where a water services provider or, as the case
may be, a sewerage services provider (“the provider”) has requested (in
writing) that the Scottish Public Services Ombudsman (“the Ombudsman”)
investigate complaints made about the provider by occupiers of premises
served by the provider.

(2)

Subject to subsection (3A), the Scottish Public Services Ombudsman Act 2002
applies to such complaints as it applies to complaints made under that Act
about a listed authority.

(3)

For the purposes of subsection (2), the provider is to be treated as a listed
authority and the complainer as the person aggrieved.

30

35

(3A) Paragraph 7 of schedule 4 to the Scottish Public Services Ombudsman Act
2002 (Ombudsman not to investigate contractual or commercial transactions
relating to a listed authority) does not apply.
(4)
40

Subsections (5) to (8) apply where—
(a) the provider has—
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(i)

requested (in writing) that the Ombudsman may not investigate
any new complaints relating to the provider,

(ii) sent a copy of that request to the Commission, and
(b) the Commission has agreed to that request and notified the Ombudsman
accordingly.

5

(5)

The Ombudsman may not investigate any new complaints relating to the
provider from the date that the Ombudsman receives notification under
subsection (4)(b).

(6)

The Ombudsman is to continue investigating any undetermined complaints
about the provider which have been made to the Ombudsman prior to the
Ombudsman’s receipt of notification under subsection (4)(b).

(7)

For the purpose of enabling an undetermined complaint to continue to be dealt
with, subsections (2) and (3) continue to apply and have effect as they applied
and had effect immediately before the Ombudsman received notification under
subsection (4)(b).

(8)

For the purpose of subsection (6), a complaint is determined by the
Ombudsman if the Ombudsman—

10

15

(a) has decided to conduct an investigation in relation to the complaint and
that investigation is concluded, or
(b) has decided not to conduct an investigation in relation to the complaint.”.

20

General
101

Ancillary provision

(1)

The Scottish Ministers may by order make such consequential, supplemental, incidental,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of, or in consequence of, or for the purposes of giving full effect to, any
provision of this Act.

(2)

An order under this section may modify any enactment, instrument or document.

25

102
(1)
30

Orders and regulations: Parts 6 and 7
Any power conferred by Part 6 or this Part on the Scottish Ministers to make an order or
regulations—
(a) must be exercised by statutory instrument,
(aa) except an order under section 103(3), includes power to make such consequential,
supplemental, incidental, transitional, transitory or saving provision as the
Scottish Ministers think necessary or expedient,
(b) may be exercised so as to make different provision for different purposes.

35

(2)

No—
(a) order is to be made under section 95(9),
(b) regulations are to be made under section 97,

40
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(d) order is to be made under section 103(2B),
unless a draft of the statutory instrument containing the order or regulations has been
laid before, and approved by resolution of, the Parliament.
(3)
5

103

10

Any other statutory instrument containing an order under Part 6 or this Part (except an
order under section 103(3)) is subject to annulment in pursuance of a resolution of the
Parliament.
Short title and commencement

(1)

This Act may be cited as the Public Services Reform (Scotland) Act 2009.

(2)

Sections 86A, 90A, 101 and 102 and this section come into force on Royal Assent.

(2A) Sections 10 to 25 and schedules 3, 3A and 4 cease to have effect 5 years after the date
on which those sections and schedules (or the last of them) come into force.
(2B) But the Scottish Ministers may by order extend, or (on one or more occasion) further
extend, the period for which those sections and schedules have effect.
(2C) An order made under subsection (2B)—
(a) must be made before the end of the period referred to in that subsection, and

15

(b) has the effect of extending, or further extending, that period for the period of 5
years beginning with the day the order is made.

20

(2D) Where, by virtue of subsection (2A) (or that subsection read with subsection (2B))
sections 10 to 25 and schedules 3 to 4 cease to have effect, that repeal does not affect
any order made under section 10 or 13(1).
(3)

The remaining provisions of this Act come into force on such day as the Scottish
Ministers may by order appoint.

(4)

An order bringing into force section 2A, 100A or 100B or schedules 1A or 1B may not
be made before the expiry of the period of 12 months beginning with Royal Assent.
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SCHEDULE 1
(introduced by section 1)
DEER COMMISSION FOR SCOTLAND: MODIFICATIONS OF ENACTMENTS

Natural Heritage (Scotland) Act 1991 (c. 28)
5

1

The Natural Heritage (Scotland) Act 1991 is amended as follows.

2

In section 1 (establishment of Scottish Natural Heritage)—
(a) in subsection (1), after “be” where it third occurs insert—
“(a) in relation to natural heritage, those specified in subsection (1A) below,
(b) in relation to deer, those specified in section 1(1) of the Deer (Scotland)
Act 1996 (c. 58).

10

(1A) SNH’s general aims and purposes in relation to natural heritage are—”,
(b) after subsection (3) insert—
“(4)
15

3

In this Act, “natural heritage functions”, in relation to SNH, does not include
the functions in relation to deer conferred on it by or under the Deer (Scotland)
Act 1996 (c. 58) or any other enactment other than one in this Act.”

In section 2 (general functions of SNH), in subsection (1)—
(a) in paragraph (b), after “its” where it second occurs insert “natural heritage”,
(b) in paragraph (c)—
(i)

20

for “research”, where it first and second occurs, substitute “any research,
inquiry or investigation”,

(ii) after “its” where it second and third occurs insert “natural heritage”,
(iii) for “itself” substitute “, inquiry or investigation itself or in collaboration
with any other person”.
4

In section 3 (duty to take account of certain matters), in subsection (1), after “its” insert
“natural heritage”.

25

Deer (Scotland) Act 1996 (c. 58)
5

The Deer (Scotland) Act 1996 is amended as follows.

6

For “the Commission” and “the Commission’s”, wherever those words occur (except in
sections 24 and 27 and in the entry relating to section 24(b) in Schedule 3), substitute
respectively “SNH” and “SNH’s”.

7

For the title of Part 1 substitute “SCOTTISH NATURAL HERITAGE’S DEER FUNCTIONS”.

8 (1)

Section 1 (the Deer Commission for Scotland) is amended as follows.

30

(2)
35

In subsection (1)—
(a) for the words from the beginning to “shall” where it second occurs substitute
“Scottish Natural Heritage (in this Act referred to as “SNH”) has the following
general aims and purposes in relation to deer”,
(b) in paragraph (a), after “Act,” insert “to”,
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(c) in paragraph (b), at the beginning insert “to” and for “them” substitute “it”.
(3)

After subsection (1) insert—
“(1A)

5

9

In this Act references to SNH’s deer functions are to the functions relating to
deer conferred on it by or under this Act or any other enactment.”

(4)

In subsection (2), for “their” substitute “its deer”.

(5)

Subsections (3) to (7) are repealed.
In section 2 (advice and annual reports)—
(a) in subsection (1)(a), for “them” substitute “it”,
(b) subsections (2) and (3) are repealed.

10

10

In section 3 (power to facilitate exercise of functions)—
(a) in subsection (1), before “functions” insert “deer”,
(b) in subsection (2), for “their” substitute “its”.

11

In section 4 (appointment of panels)—
(a) in subsection (1), for “they consider” insert “it considers”,
(b) in subsection (2)—

15

(i)

for “they think” substitute “it thinks”,

(ii) for “their” substitute “its”,
(c) in subsection (3)—
(i)

for “have” substitute “has”,

(ii) for “they” substitute “it”,

20

(d) in subsection (6), before “functions” insert “deer”.
12

In section 5 (close seasons)—
(a) in subsection (3), for “they” in both places substitute “it”,
(b) in subsection (4), for “have” substitute “has”,
(c) in subsection (6), for “they are” substitute “it is”.

25

13

In section 7 (control agreements)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,

(ii) for “they” substitute “it”,
(b) in subsection (3), for “they” substitute “it”,

30

(c) in subsection (4)—
(i)

for “they have” substitute “it has”,

(ii) for “consider” substitute “considers”.
14
35

In section 8 (control schemes)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,
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(ii) for “they” where it first occurs substitute “it”,
(iii) for “they consider” substitute “it considers”,
(b) in subsection (8)—
(i)

for “are” in both places substitute “is”,

(ii) for “they” in both places substitute “it”.

5

15

In section 9 (recovery of control scheme expenses)—
(a) in subsection (1)—
(i)

for “their” substitute “its”,

(ii) for “them” substitute “it”,
(b) in subsections (2) and (5), for “their” substitute “its”.

10

16

In section 10 (emergency measures)—
(a) in subsection (1)—
(i)

for “are” where it first occurs substitute “is”,

(ii) in paragraph (b), for “their” substitute “its”,
(b) in subsection (2), for “are” substitute “is”,

15

(c) in subsection (3), for “them” substitute “it”,
(d) in subsection (4), for “their” substitute “its”,
(e) in subsection (5), for “them” substitute “it”,
(f) in subsection (7)—
(i)

20

for “intend” substitute “intends”,

(ii) for “are” substitute “is”,
(iii) for “they” where it first occurs substitute “it”,
(iv) for “their” substitute “its”,
(v) for “they consider” substitute “it considers”,
(g) in subsection (8), for “their” insert “its”.

25

17

In section 11 (application of section 10 in relation to natural heritage), for “are” where it
first and third occurs substitute “is”.

18

In section 12 (power to provide services and equipment etc.)—
(a) in subsection (3), for “decide” substitute “decides”,
(b) in subsection (4), for “them” substitute “it”.

30

35

19

In section 15 (power to enter on land), in subsection (3)(b), for “their” substitute “its”.

20

In section 16 (service of notices), in subsection (5), for “their” substitute “its”.

21

In section 18 (taking or killing deer at night), in subsection (2), for “they are” substitute
“it is”.

22

In section 37 (restrictions on granting certain authorisations)—
(a) in subsection (1), for “they are” substitute “it is”,
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(b) in subsection (4), for “think” substitute “thinks”,
(c) in subsection (5), for “they” substitute “it” and for “their” substitute “its”.
23

In section 39 (disposal of deer killed under authority), for “their” substitute “its”.

24

In section 40 (returns of number of deer killed), in subsection (1), for “their” substitute
“its deer”.

25

Section 46 (financial provisions) is repealed.

26 (1)

Schedule 1 (Deer Commission for Scotland: supplementary provisions) is repealed.

5

(2)
10

27

Despite the repeal of paragraph 4 of Schedule 1, that paragraph continues to have effect
in relation to the persons who were members of the Commission immediately before the
date when section 1 comes into force.
In Schedule 2 (control schemes), in paragraph 1—
(a) for “decide” substitute “decides”,
(b) for “they” substitute “it”.

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
15

28

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies), the entry relating to the Deer Commission for Scotland is repealed.

Scottish Public Services Ombudsman Act 2002 (asp 11)
29

20

In schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed authorities),
in Part 2, the entry relating to the Deer Commission for Scotland is repealed.

Freedom of Information (Scotland) Act 2002 (asp 13)
30

In schedule 1 to the Freedom of Information (Scotland) Act 2002 (Scottish public
authorities), in Part 7, the entry relating to the Deer Commission for Scotland is
repealed.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
25

31

In schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act 2003
(the specified authorities), the entry relating to the Deer Commission for Scotland is
repealed.
SCHEDULE 1A
(introduced by section 2A(6))
TRANSFER OF WATERWATCH SCOTLAND FUNCTIONS: MODIFICATION OF ENACTMENTS

30

PART 1
AMENDMENTS
Water Industry (Scotland) Act 2002 (asp 3)
1

The Water Industry (Scotland) Act 2002 is amended as follows.
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After section 2 (Water Customer Consultation Panels) insert—
“2A

National Consumer Council representations
(1)

This section applies where the National Consumer Council (“the Council”) has
exercised a function under section 8(1) of the Consumers, Estate Agents and
Redress Act 2007 (c. 17) (representative functions) in relation to the activities
of Scottish Water.

(2)

The persons listed in subsection (4) must have regard to any advice,
information, proposal or representation made to them by the Council under
section 8(1) of that Act.

(3)

Any persons listed in subsection (4) to whom a proposal is made under section
8(1)(b) of that Act must, within 6 months of receipt, publish a summary of
their responses to the proposal.

(4)

The persons are—

5

10

(a) the Scottish Ministers,
(b) Scottish Water,

15

(c) the Water Industry Commission,
(d) the Drinking Water Quality Regulator for Scotland,
(e) the Scottish Environment Protection Agency.”.
3
20

In section 4 (power of the Commission to require information) after subsection (3)
insert—
“(4)

25

4

Scottish Water must comply with any direction given to it by the Commission
under section 25(5) of the Consumers, Estate Agents and Redress Act 2007
(enforcement by regulator of notice to provide the National Consumer Council
with information).”.

In section 5 (annual reports by, and information from, the Commission), in subsection
(2)—
(a) in paragraph (a)(i), for “representations made to it by a Customer Panel” substitute
“advice, information or representation made to it by the National Consumer
Council under section 8(1)(a) or (c) of the Consumers, Estate Agents and Redress
Act 2007 (representative functions)”,

30

(b) in paragraph (a)(ii), for “recommendations made to it under section 2(4)”
substitute “proposals made to it under section 8(1)(b) of that Act”,
(c) in paragraph (b)—
(i)

(ii) the words “or recommendation” are repealed.”.

35

5

40
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after “such” insert “advice, information, proposal or”,

In section 6 (funding of the Commission), after subsection (2) insert—
“(2A) Scottish Water must make to the National Consumer Council, in respect of the
Council’s expenses (as respects its activities relating to Scottish Water),
payments of such amounts, and at such times, as the Scottish Ministers may
direct.
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(2B) Before making a direction under subsection (2A), the Scottish Ministers must
consult the Council.”.

5

6

In the title to section 6 (funding of the Commission), after “Commission” insert “and the
National Consumer Council”.

7

In the title to Part 1 (Water Industry Commission and Customer Panels), for “Customer
Panels” substitute “the representation of consumers”.

8

In section 27 (approval of customer standards code)—
(a) in subsection (1), for “each Water Customer Consultation Panel” substitute “the
National Consumer Council”,
(b) in subsection (4), for “each Water Customer Consultation Panel” substitute “the
National Consumer Council”.

10

9

In section 28 (consultation code), in subsection (3)(a)—
(a) for “each Water Customer Consultation Panel” substitute “the National Consumer
Council”, and
(b) for “any Panel” substitute “the Council”.

15

10

In section 29B (determination of maximum charges), in subsection (4)(a), for subparagraph (iii) substitute—
“(iii) the National Consumer Council,”.

11

In section 29D(5) (statements regarding charges), for paragraph (b) substitute—
“(b) the National Consumer Council,”.

20

25

12

In section 56A (directions may set objectives), in subsection (4), for the words
“Convener” to “whole)” substitute “National Consumer Council”.

13

In section 57 (information and reports), in subsection (6)(a), for “Convener of the Water
Customer Consultation Panels” substitute “National Consumer Council”.

Water Services etc. (Scotland) Act 2005 (asp 3)
14

In section 19 of the Water Services etc. (Scotland) Act 2005 (disconnections code), in
subsection (4), for paragraph (c) substitute—
“(c) the National Consumer Council;”.

Consumers, Estate Agents and Redress Act 2007 (c. 17)
30

15

The Consumers, Estate Agents and Redress Act 2007 is amended as follows.

16

In section 2 (the territorial committees), in subsection (1)(a)—
(a)

after “sections” insert “7A,”,

(b) after “19” insert “, 20A”.
17
35

After section 7 (annual report), insert—
“7A

Annual report on Scottish Water related activities
(1)

The Council must—
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(a) prepare a report for each financial year on its activities in relation to
Scottish Water during the year,
(b) as soon as reasonably practicable after the end of each financial year,
send a copy of the report to the Scottish Ministers, and
(c) provide such further information in relation to such activities as the
Scottish Ministers may reasonably require.

5

(2)
18

After section 20 (duty to enter into co-operation arrangements) insert—
“20A

10

The Scottish Ministers must lay before the Scottish Parliament a copy of each
report sent to them under subsection (1)(b).”.
Duty to enter into co-operation arrangements about Scottish Water

(1)

It is the duty of the Council and each designated body to enter into cooperation arrangements under this section.

(2)

In this section—
“co-operation arrangements” has the same meaning as in section 20(2),
“designated body” means—

15

(a)

the Scottish Public Services Ombudsman, and

(b) the Water Industry Commission for Scotland.
(3)

As soon as practicable after agreement is reached between the Council and a
designated body on co-operation arrangements, the Council and the body must
prepare a memorandum setting them out and send a copy of it to the Scottish
Ministers.

(4)

The Council and the designated body must keep under review any co-operation
arrangements entered into by them under this section.

(5)

As soon as practicable after agreement is reached on any changes to cooperation arrangements, the Council and the designated body to which they
relate must revise their memorandum and send a copy of the revised
memorandum to the Scottish Ministers.”.

20

25

19

In section 24(9) (provision of information to the Council), after paragraph (c) insert—
“(ca) the Water Industry Commission for Scotland;”.

30

20

In section 25 (enforcement by regulator of Council notice requiring the provision of
information), at the appropriate place in the table in subsection (3) insert—
“Scottish Water.

The Water
Scotland.”.

Industry

Commission

for

PART 2
REPEALS

35

21
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The enactments referred to in the first column of the following table are repealed to the
extent specified in the second column.
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Enactment

109

Extent of repeal

Water Industry (Scotland) Act 2002 Section 2.
(asp 3)
Section 6A.
Section 6B.

5

Section 6C.
In schedule 1, Part 2.

10

Scottish Public Services
Ombudsman Act 2002 (asp 11)

In schedule 2, paragraph 21B.

Freedom of Information (Scotland)
Act 2002 (asp 13)

In schedule 1, paragraph 62B.

Water Services etc. (Scotland) Act
2005 (asp 3)

Section 3.
In schedule 5, paragraph 7(3).
In schedule 5, sub-paragraph (a) of paragraph 8.

15

In schedule 5, sub-paragraph (a) of paragraph 9.

SCHEDULE 1B
(introduced by section 2A(7))
DISSOLUTION OF WATERWATCH SCOTLAND: ARRANGEMENTS FOR STAFF, PROPERTY ETC.
20

Transfer of staff
1

With effect from the date on which section 2A comes into force, any person—
(a) employed by Waterwatch Scotland Limited, and
(b) who is, in the opinion of the Convener of the Water Customer Consultation Panels
(in this schedule referred to as “the Convener”), primarily involved in assisting
with the exercise of the functions of the Convener described in section 6A of the
Water Industry (Scotland) Act 2002 (Convener to investigate complaints),

25

is transferred to the employment of the Scottish Public Services Ombudsman.
2 (1)

With effect from the date on which section 2A comes into force, any person—
(a) employed by Waterwatch Scotland Limited, and

30

(b) who is, in the opinion of the Convener, primarily involved in assisting with the
exercise of the representative functions of the Convener,
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is transferred to the employment of the National Consumer Council.

(2)

For the purposes of sub-paragraph (1), the “representative functions” of the Convener
are those functions relating to the representation of the views and interests of persons
whose premises—
(a) are connected to the public water supply system or the public sewerage system
(within the meaning of Part 2 of the Water Services etc. (Scotland) Act 2005 (asp
3)) or both, or

5

(b)
3 (1)

might reasonably become connected to either or both of those systems.

This paragraph applies to any person who—
(a) is (immediately before section 2A comes into force) employed by Waterwatch
Scotland Limited, and

10

(b) in the opinion of the Convener, does not fall within the description of a person
whose employment is to be transferred by virtue of paragraph 1 or 2(1).
(2)

The Convener must specify whether the person’s employment is to transfer to the
Scottish Public Services Ombudsman or to the National Consumer Council.

(3)

With effect from the date on which section 2A comes into force, the person is
transferred to the employment of the employer specified by the Convener under subparagraph (2).

(4)

For the purposes of paragraphs 4 to 6—

15

(a) a person who is transferred to the employment of the Scottish Public Service
Ombudsman by virtue of this paragraph is to be treated as though the transfer was
by virtue of paragraph 1, and

20

(b) a person who is transferred to the employment of the National Consumer Council
by virtue of this paragraph is to be treated as though the transfer was by virtue of
paragraph 2(1).

25

4

The contract of employment of a person transferred by virtue of paragraph 1 or 2(1)—
(a) is not terminated by the transfer, and
(b) has effect from the date of transfer as if originally made between the transferred
person and the Scottish Public Services Ombudsman or, as the case may be, the
National Consumer Council.

30

5

Without prejudice to paragraph 4, where a person is transferred—
(a) by virtue of paragraph 1—
(i)

35

40

all the rights, powers, duties and liabilities of Waterwatch Scotland Limited
under or in connection with the person’s contract of employment are
transferred to the Scottish Public Services Ombudsman on the date of the
transfer, and

(ii) anything done before that date by or in relation to Waterwatch Scotland
Limited in respect of the person or the contract is to be treated from that
date has having been done by or in relation to the Scottish Public Services
Ombudsman,
(b) by virtue of paragraph 2(1)—
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(i)

111

all the rights, powers, duties and liabilities of Waterwatch Scotland Limited
under or in connection with the person’s contract of employment are
transferred to the National Consumer Council on the date of the transfer,
and

(ii) anything done before that date by or in relation to Waterwatch Scotland
Limited in respect of the person or the contract is to be treated from that
date has having been done by or in relation to the National Consumer
Council.

5

6

Paragraphs 1 to 5 do not affect any right of any person so transferred to terminate the
person’s contract of employment if the terms and conditions of employment are changed
substantially to the detriment of the person; but any such change is not to be taken to
have occurred by reason only that the identity of the person’s employer changes by
virtue of those paragraphs.

10

Transfer of property etc.
15

7 (1)

With effect from the date on which section 2A(1) comes into force all property
(including rights) and liabilities of Waterwatch Scotland Limited held, used or, as the
case may be, incurred by Waterwatch Scotland Limited for the purposes of or in
connection with the exercise of the Convener’s functions under section 6A of the Water
Industry (Scotland) Act 2002, are transferred to and vest in the Scottish Public Services
Ombudsman.

(2)

With effect from the date on which section 2A(3) comes into force all property
(including rights) and liabilities of Waterwatch Scotland Limited held, used or, as the
case may be, incurred by Waterwatch Scotland Limited for the purposes of or in
connection with the exercise of functions other than those of the Convener mentioned in
sub-paragraph (1) are transferred to and vest in the National Consumer Council.

20

25

Transfer of undetermined complaints
8 (1)

This paragraph applies in relation to any complaint (“an undetermined complaint”)—
(a) made or referred to the Convener under section 6A of the Water Industry
(Scotland) Act 2002,
(b) which has not been determined by the Convener before the date on which section
2A(1) comes into force, and

30

(c) which cannot otherwise be determined (but for sub-paragraph (2)) by the Scottish
Public Services Ombudsman (“the Ombudsman”) under the Scottish Public
Services Ombudsman Act 2002.
35

(2)

For the purpose of enabling an undetermined complaint to continue to be dealt with,
section 6A of the Water Industry (Scotland) Act 2002 continues in force despite its
repeal and has effect as it had effect immediately before its repeal but—
(a) as if any reference in it to the Convener were a reference to the Ombudsman, and
(b) subject to such further modifications (if any) as may be made by virtue of section
101.

40

(3)

For the purposes of this paragraph a complaint is determined by the Convener if the
Convener—
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(a) has decided to conduct an investigation in relation to the complaint and that
investigation is concluded, or
(b) has decided not to investigate in relation to the complaint.

(4)

Nothing in this paragraph affects the validity of anything done (or having effect as if
done) by or in relation to an undetermined complaint by the Convener under the Water
Industry (Scotland) Act 2002 before the repeal of section 6A of that Act by this Act.

(5)

Anything (including legal proceedings) which, at that time, is in the process of being
done by or in relation to the Convener may, so far as it relates to an undetermined
complaint, be continued by or in relation to the Ombudsman.

(6)

Anything done (or having effect as if done) by or in relation to the Convener in relation
to an undetermined complaint has effect as if done by or in relation to the Ombudsman
in so far as that is required for continuing its effect on or after that time.

5

10

SCHEDULE 2
(introduced by section 9)
REGULATION OF OFFICERS OF COURT: MODIFICATIONS OF ENACTMENTS

15

PART 1
AMENDMENTS
Debtors (Scotland) Act 1987 (c. 18)

20

1

Part 5 of the Debtors (Scotland) Act 1987 is amended as follows.

2

In section 75 (regulation of organisation, training, conduct and procedure of officers of
court)—
(a) in subsection (1)—
(i)

after paragraph (f) insert—

“(fa) regulate their conduct in exercising their extra-official functions;”,
(ii) after paragraph (h) insert—

25

“(ha) prescribe the procedure in relation to an appeal under section 82 of this
Act;”,
(iii) in paragraph (j) for the words “for the keeping of accounts by them and
the” substitute “about their accounts and finances including the keeping
and”,

30

(iv) in paragraph (m) for “necessary or proper” substitute “appropriate”,
(b) in subsection (3) after “to” insert “, or revoke,”.
3

In section 76 (Advisory Council on Messengers-at Arms and Sheriff Officers)—
(a) in subsection (2)(a)—

35

(i)

the word “and” immediately following sub-paragraph (iii) is repealed,

(ii) after sub-paragraph (iv) add “; and
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(v) such other persons (not falling within sub-paragraphs (i) to (iv) above) as
the Lord President considers appropriate.”,
(b) in subsection (5)—
(i)

after “under” insert “sub-paragraphs (i) to (iv) of”,

(ii) for “that paragraph” substitute “those sub-paragraphs.”,

5

(c) in subsection (7), for “subsection (2)(a)” substitute “subsection (2)(a)(i) to (iv)”.
4

In section 79 (investigation of alleged misconduct)—
(a) in subsection (1)—
(i)

10

in paragraph (a) for “78(3) of this Act” substitute “66(3) of the Bankruptcy
and Diligence etc. (Scotland) Act 2007 (asp 3) (in this Part “the 2007
Act”)”,

(ii) the word “or” immediately following paragraph (b) is repealed,
(iii) after that paragraph insert—
15

“(ba) details of a complaint about an officer of court are sent to the Lord
President of the Court of Session or a sheriff principal under section 64
of the 2007 Act;”,
(iv) after paragraph (c) add “; or
(d) any judge of the Court of Session, or a sheriff principal—
(i)

20

becomes aware (whether by notification under subsection (1) of
section 62 of the 2007 Act or otherwise) that an event mentioned
in subsection (2) of that section has occurred in respect of an
officer of court; and

(ii) considers that the occurrence of that event or the circumstances
surrounding it, although falling short of misconduct and not
involving the commission of an offence, gives rise to concerns
about the officer, the officer’s exercise of official functions or the
officer’s undertaking of extra-official activities.”,

25

(b) subsection (7) is repealed,
(c) in subsection (9)—
30

(i)

the words from “conduct” to the end of that subsection become paragraph
(a) of the subsection,

(ii) after that paragraph add—

35

“(b) failure to notify the Lord President of the Court of Session or the sheriff
principal under subsection (1) of section 62 of the 2007 Act of the
occurrence of an event mentioned in subsection (2) of that section;
(c) failure to provide information mentioned in subsection (1A) of section
63 of that Act required by virtue of regulations made under subsection
(1) of that section;

40

(d) failure to comply with any code of practice or revised code of practice
published under section 63A of that Act; and
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(e) where a fee is due by virtue of rules made under subsection (1) of section
65A of that Act and a date as mentioned in subsection (2)(a) of that
section has been specified by the rules, failure to pay the fee within 3
months of that date.”.

5

5

In section 80 (courts’ powers in relation to offences or misconduct)—
(a) in subsection (1)—
(i)

the words from “an” to the end of that subsection become paragraph (a) of
the subsection,

(ii) after that paragraph add—
10

“(b) an order mentioned in paragraph (aa) or (c) of subsection (5) below.”,
(b) in subsection (2)—
(i)

the words from “an” to the end of that subsection become paragraph (a) of
the subsection, and

(ii) after that paragraph add—
15

“(b) an order in relation to the sheriff officer of a kind mentioned in
paragraph (aa) or (c) of subsection (5) below.”,
(c) after subsection (3) insert—
“(3A) Where—

20

(a) a solicitor is appointed to investigate a matter in respect of a messengerat-arms under section 79(2) of this Act; or
(b) the Court of Session becomes aware that a messenger-at-arms has been
charged with an offence,

25

the Court of Session may make an order finding that the messenger-at-arms
should be suspended from practice for such period as may be specified in the
order or in an order extending such period.
(3B) Where—
(a) a solicitor is appointed to investigate a matter in respect of a sheriff
officer under section 79(2) of this Act; or

30

(b) the sheriff principal from whom a sheriff officer holds a commission
becomes aware that the sheriff officer has been charged with an offence,
the sheriff principal may make an order suspending the officer from practice
for such period as may be specified in the order or in an order extending such
period in that sheriffdom.”,
(d) after subsection (4) insert—

35

40

“(4A) Where the Court of Session at the end of disciplinary proceedings brought
under subsection (3) of section 79 of this Act is satisfied that a concern
mentioned in subsection (1)(d)(ii) of that section in relation to a messenger-atarms is founded, the Court of Session may make an order under paragraph (a)
or (aa) of subsection (5) below.”,
(e) in subsection (5) after paragraph (a) insert—
“(aa) an order restricting—
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the functions which the messenger-at-arms may exercise; or

(ii) the activities which the messenger-at-arms may undertake,
for such period as may be specified in the order;”,
(f) after subsection (6) insert—
“(6A) Where the sheriff principal at the end of disciplinary proceedings brought
under subsection (3) of section 79 of this Act is satisfied that a concern
mentioned in subsection (1)(d)(ii) of that section in relation to a sheriff officer
is founded, the sheriff principal may make, in relation to the sheriff officer, an
order—

5

(a) of a kind mentioned in paragraph (aa) of subsection (5) above, or

10

(b) under paragraph (a) of subsection (7) below.”,
(g) in subsection (7)(b) for “subsection (5)(b)” substitute “subsection (5)(aa), (b),”.
6

In section 81 (provisions supplementary to section 80)—
(a) in subsection (1)—
(i)

15

for “section 80(1), (4)” substitute “section 80(1)(a), (3A), (4), (4A)”,

(ii) after paragraph (b) add—
“(c) the professional association designated under section 63(1) of the 2007
Act.”,
(b) in subsection (2)—
(i)

20

for “section 80(2), (6)” substitute “section 80(2)(a), (3B), (6), (6A)”,

(ii) the word “and” immediately following paragraph (a) is repealed,
(iii) after paragraph (b) add “, and
(c)

the professional association designated under section 63(1) of the 2007
Act.”,

(c) in subsection (3)—

25

(i)

for “section 80(1), (2)” substitute “section 80(1)(a), (2)(a), (3A), (3B)”,

(ii) after “thereof” insert “or of an order under subsection (4A) or (6A) of that
section specified respectively in subsection (5)(a) or (7)(a) thereof”.
7 (1)

In section 82 (appeals from certain decisions)—
(a) the words from “An” to “Act” become subsection (1) of that section,

30

(b) after “under” insert “section 77(1),”,
(c) for the words “(4) or (6)” substitute “(3A), (3B), (4), (4A), (6), (6A) or (8)(b)”,
(d) the words from “but” to the end of the section are repealed,
(e) after subsection (1) (created under paragraph (a)) insert—
“(2)

35

(2)
8

The decision of the Inner House on an appeal under subsection (1) shall be
final.”.

In the sidenote to section 82, for “79(5) and (80)” substitute “77, 79 and 80”.
After section 86 insert—
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“86A

Electronic communications
In this Part, any reference to an admission in writing includes a reference to
that admission being an electronic communication (within the meaning given
by section 15(1) of the Electronic Communications Act 2000 (c. 7)).”.

5

Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)
9

The Bankruptcy and Diligence etc. (Scotland) Act 2007 is amended as follows.

10

For the title of Part 3 (“Enforcement”) substitute “OFFICERS OF COURT”.

11 (1)

In section 51 (information and annual report)—
(a) subsection (1) is repealed,
(b) in subsection (2) for “The Commission” substitute “The Advisory Council on
Messengers-at-Arms and Sheriff Officers (the “Advisory Council”)”,

10

(c) in subsection (3)—
(i)

paragraph (a) is repealed,

(ii) in paragraph (b) for “judicial officers” substitute “officers of court”,
(iii) in that paragraph for “Commission” substitute “Advisory Council”,

15

(d) in subsection (4)—
(i)

for “Commission” substitute “Advisory Council”,

(ii) for “a judicial officer” substitute “the professional association designated
by regulations under section 63(1)(a)”,
(iii) for “it” substitute “provided by virtue of regulations under section 63(1A)
which the Advisory Council”,

20

(e) in subsection (5) for “Commission” substitute “Advisory Council”,
(f) subsection (6) is repealed.
(2)

In the title to section 51 for the words “Information and” substitute “Advisory
Council’s”.

(3)

Immediately above section 51 insert the italic heading “Advisory Council on
Messengers-at-Arms and Sheriff Officers”.

25

12

In section 53 (published information not to enable identification)—
(a) paragraph (b) and the word “or” immediately preceding it are repealed,
(b) for “judicial officers” substitute “officers of court”.

30

13 (1)

In section 61 (regulation of judicial officers)—
(a) in subsections (1) and (2)(a) for “judicial officers” substitute “officers of court”,
(b) in subsection (2) paragraph (d) is repealed,
(c) in subsection (3) for “the Commission” substitute “—

35

(a) the Lord President of the Court of Session, and
(b) each sheriff principal.”.
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(2)
14 (1)
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In the title to section 61 and the italic heading immediately preceding it for “judicial
officers” substitute “officers of court”.
In section 62 (duty to notify Commission of bankruptcy etc.)—
(a) in subsection (1)—
(i)

5

for “a judicial officer” substitute “an officer of court”,

(ii) for “notify the Commission in writing of it” substitute—
“(a) in the case of a messenger-at-arms, notify the Lord President of the
Court of Session in writing of the event;
(b) in the case of a sheriff officer, notify the sheriff principal from whom the
officer holds a commission in writing of the event.”,

10

(b) in subsection (2)(a), (f) and (g) for “judicial officer” substitute “officer of court”.
(2)
15 (1)

In the title to section 62 for “Commission” substitute “Lord President and sheriff
principal”.
In section 63 (judicial officers’ professional association)—
(a) in paragraph (a) of subsection (1)—

15

(i)

after “association”, where it first occurs, insert “(in this Part, the
“professional association”)”,

(ii) for “judicial officers” substitute “officers of court”,
(b) after subsection (1) insert—
“(1A) Regulations under subsection (1) may require an officer of court to provide
such information as the professional association reasonably considers
necessary.”,

20

(c) for subsection (2)(a) substitute—
“(a) the Lord President of the Court of Session;
(aa) each sheriff principal;”,

25

(d) in subsection (3) for “a judicial officer” substitute “an officer of court”.
(2)
16
30

In the title to section 63 and the italic heading immediately preceding it for “Judicial
officers’” substitute “Officers of court’s”.
After section 63 insert—
“63A
(1)

Code of practice
The professional association—
(a) must prepare and publish a code of practice in relation to the functions of
officers of court; and
(b) may prepare and publish such a code in relation to the undertaking of
activities by such officers.

35

(2)

The professional association may revise the whole or any part of a code
published under this section.

(3)

Where a code or any part of a code is revised under subsection (2), the
professional association—
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(a) in a case where the revision results in substantial changes, must publish
the revised code;
(b) in any other case, may publish the revised code.
(4)

The professional association must not publish a code of practice or a revised
code of practice under this section without the prior approval of the Lord
President of the Court of Session.

(5)

The professional association must send a copy of each code of practice
published under this section to—

5

(a) the Scottish Ministers;
(b) the Lord President of the Court of Session;

10

(c) each sheriff principal; and
(d) each officer of court.”.
17 (1)

In section 64 (duty of professional association to forward complaints to Commission)—
(a) for “a judicial officer” substitute “an officer of court”,
(b) for “to the Commission” substitute—

15

“(a) to the Lord President of the Court of Session;
(b) in the case of a complaint about a messenger-at-arms, to the sheriff
principal from whom the messenger-at-arms holds a commission as a
sheriff officer; and
(c) in the case of a complaint about a sheriff officer, to the sheriff principal
from whom the sheriff officer holds a commission.”.

20

(2)
18

In the title to section 64 the words “to Commission” are repealed.
In section 65 (information from professional association)—
(a) for “Commission”, where it first occurs, substitute “Lord President of the Court of
Session or any sheriff principal”,

25

(b) for “Commission”, where it second occurs, substitute “Lord President or, as the
case may be, sheriff principal”,
(c) in paragraph (b) for “67 of this Act” substitute “79(2) of the 1987 Act”,
(d) for paragraph (c) substitute—
“(c) any disciplinary proceedings brought under section 79(3) of that Act.”.

30

19

After section 65 insert—
“Annual fee for officers of court
65A

Annual fee

(1)

The professional association may make rules requiring every officer of court
holding a commission to pay an annual fee to the association.

(2)

Rules made under subsection (1) above may include provision—

35

(a) specifying the date by which the fee must be paid each year;
(b) specifying the manner in which it must be paid; and
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(c) about any other matters in relation to the fee that the professional
association considers appropriate.
(3)
5

20 (1)

Rules under this section may be made only with the approval of the Lord
President of the Court of Session.”.

In section 66 (inspection of judicial officer)—
(a) in subsection (1)—
(i)

for “Commission” substitute “Lord President of the Court of Session or any
sheriff principal”,

(ii) for “a judicial officer” substitute “ an officer of court”,
(b) in subsection (2)—

10

(i)

for “Commission” substitute “Lord President or, as the case may be, the
sheriff principal”, and

(ii) for “judicial officer” substitute “officer of court”,
(c) in subsection (3) for “Commission” substitute “Lord President or, as the case may
be, the sheriff principal”,

15

(d) in subsection (4) for “Commission” substitute “Scottish Ministers”.

20

(2)

In the title to section 66 for “judicial officer” substitute “officer of court”.

(3)

In the italic heading immediately preceding section 66 for “judicial officers” substitute
“officers of court”.

21 (1)

In section 75 (judicial officer’s action void where officer has interest)—
(a) in subsections (1), (4)(a) and (7) for “a judicial officer” substitute “an officer of
court”,
(b) in subsection (2), for “A judicial officer” substitute “An officer of court”,
(c) in subsections (3)(a) and (6) for “judicial officer” substitute “officer of court”,
(d) in subsection (5), for “ a judicial officer’s” substitute “an officer of court’s”.

25

(2)
22

In the title to section 75 for “Judicial officer’s” substitute “Officer of court’s”.
In section 77 (effect of code of practice)—
(a) in subsection (1)—
(i)

for “A judicial officer” substitute “An officer of court”,

(ii) for the words “55 or 56” substitute “63A”,

30

(b) in subsection (2), for “a judicial officer” substitute “an officer of court”,
(c) for paragraph (b) of subsection (4) substitute—
“(b) a relevant court (within the meaning of subsection (8) of section 79 of
the 1987 Act (investigation of alleged misconduct)) in disciplinary
proceedings under that section;”.

35

23

In section 78 (electronic publications and communications) the words “admission or
representation”, in both places where they occur, are repealed.

24 (1)

In the provisions listed in sub-paragraph (2) for “judicial officer” substitute “officer of
court”.
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The provisions referred to in sub-paragraph (1) are sections 83(5), 176(2), 177(1) and
(3) to (8), 178(1) to (4), 179(1) to (4), 180(1), 181(1)(b) and (4), 182(1), (2), (4) and
(6)(b), 183(4)(b), (11)(b) and (12)(b), 184(1), (2), (4) and (5)(c), 185(2)(b), (4)(b), (5)
and (7), 186(2)(b), (3)(b) and (5)(c), 187(1)(b), (2)(a)(ii) and (3), 188(4), 189(1), (2)(a),
(3)(b), (5) and (6), 191(2)(b)(i) and (4), 216(3) and 217(2).
In—
(a) sections 117(4), 121(1), 139(1)(c), 157(1)(b) and 183(1)(a), and
(b) paragraph 1(j) of schedule 3,
for “a judicial officer” substitute “an officer of court”.

10

26

In section 128(1) (interpretation of Chapter 2 of Part 4), after the definition of “notice of
land attachment” insert—
““officer of court” means the officer of court appointed by the creditor;”.

27

In section 145(1) (interpretation of Chapter 3 of Part 4), after the definition of
“dwellinghouse” insert—
““officer of court” means the officer of court appointed by the creditor;”.

15

28

In section 178(1) (presumption of ownership), for “A judicial officer” substitute “An
officer of court”.

29

In section 198(1) (interpretation of Part 8), after the definition of “money” insert—
““officer of court” means the officer of court appointed by the creditor;”.

20

30

In section 221 (interpretation), after the definition of “electronic communication”
insert—
““officer of court” means a messenger-at-arms or a sheriff officer;”.

31

In schedule 5 (minor and consequential amendments), in sub-sub-paragraph (c) of
paragraph 7(2), for the words from “for” to the end of the sub-sub-paragraph, substitute
“for “law agent” substitute “solicitor””.

32

In Part 1 of schedule 6 (repeals and revocations), in the entry relating to the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17), before the word “Schedule”
in the second column, insert “In”.

25

PART 2
REPEALS

30

33

The enactments mentioned in the first column of the following table are repealed to the
extent specified in the second column.
Enactment

Debtors (Scotland) Act 1987 (c. 18)
35

Extent of repeal
Section 78.
Section 83.

Debt Arrangement and Attachment In section 45, in the definition of “officer”, the
(Scotland) Act 2002 (asp 17)
words from “for”, where it first occurs, to the end
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121

Extent of repeal
of that definition.

Bankruptcy and Diligence
(Scotland) Act 2007 (asp 3)
5

etc. Section 50.
Section 52.
Sections 54 to 60.
Section 61(4) to (7).
Sections 67 to 74.
Section 76.

10

In section 128(1), the definition of “judicial
officer”.
In section 145(1), the definition of “judicial
officer”.
Section 189(7).

15

In section 198(1), the definition of “judicial
officer”.
Section 212(7).

20

In section 221, the definition of the
“Commission”; and the definition of “judicial
officer”.
In schedule 1, paragraph 41(a).
Schedule 2.

25

30

In schedule 5, paragraphs 6(4), 7(2)(a), (b)(i) and
(ii), (3)(a) and (4), 11, 16(14)(c), 21, 25, 27, 28,
30(8)(b) and (13), 31 and 33.
In schedule 6, in the entry relating to the Sheriff
Courts (Scotland) Act 1907, the words “In section
40, the word “officers,””; in the entry relating to
the Execution of Diligence (Scotland) Act 1926,
the words “Section 1”; and in the entry relating to
the Debtors (Scotland) Act 1987, the words “Part
V”.
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SCHEDULE 3
(introduced by section 11)
IMPROVEMENT OF PUBLIC FUNCTIONS: LISTED BODIES

Scottish Administration
5

The Scottish Ministers
Any other office-holder in the Scottish Administration
Scottish public authorities with mixed functions or no reserved functions
Accounts Commission for Scotland
Additional Support Needs Tribunals for Scotland

10

Architecture and Design Scotland
Bòrd na Gàidhlig
Caledonian Maritime Assets Ltd
Chief Investigating Officer established by section 9(1) of the Ethical Standards in Public Life etc.
(Scotland) Act 2000 (asp 7)

15

any Children’s Panel
any Children’s Panel Advisory Committee
Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Common Services Agency for the Scottish Health Service

20

Creative Scotland
Crofters Commission
David MacBrayne Ltd
General Teaching Council for Scotland
any Health Board

25

Healthcare Improvement Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Highland and Islands Airports Ltd
Highlands and Islands Enterprise
Judicial Appointments Board for Scotland

30

Lands Tribunal for Scotland
Learning and Teaching Scotland
Local Government Boundary Commission for Scotland
Macaulay Land Use Research Institute
Mental Health Tribunal for Scotland
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Mental Welfare Commission for Scotland
Mobility and Access Committee for Scotland
Moredun Research Institute
Board of Trustees for the National Galleries of Scotland
5

The Trustees of the National Library of Scotland
Board of Trustees of the National Museums of Scotland
any National Park authority
Office of the Scottish Charity Regulator
Parole Board for Scotland

10

Police Complaints Commissioner for Scotland
any Private Rented Housing Committee
Private Rented Housing Panel
Public Transport Users’ Committee for Scotland
Quality Meat Scotland

15

Risk Management Authority
Board of Trustees of the Royal Botanic Garden, Edinburgh
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Advisory Committee on Distinction Awards
Scottish Agricultural College

20

Scottish Agricultural Wages Board
Scottish Charity Appeals Panel
Scottish Children’s Reporter Administration
Scottish Commission for Human Rights
Scottish Criminal Cases Review Commission

25

Scottish Crop Research Institute
Scottish Enterprise
Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council
Scottish Futures Trust Ltd

30

Scottish Information Commissioner
Scottish Law Commission
Scottish Legal Aid Board
Scottish Legal Complaints Commission
Scottish Local Authorities Remuneration Committee

35

Scottish Natural Heritage
Scottish Parliamentary Standards Commissioner
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Scottish Police Services Authority
Scottish Public Services Ombudsman
Scottish Qualifications Authority
Scottish Road Works Commissioner
5

Scottish Social Services Council
Scottish Sports Council
Scottish Water
Skills Development Scotland Co. Ltd
Social Care and Social Work Improvement Scotland

10

any Special Health Board
Standards Commission for Scotland
Visiting Committees (appointed under section 19(3) of the Prisons (Scotland) Act 1989 (c. 45) or
constituted by rules made under section 39 (as read with section 8(1)) of that Act
VisitScotland

15

Water Industry Commission for Scotland
Cross-border public authorities
Forestry Commissioners
SCHEDULE 3A
(introduced by section 14A)
PART 2 ORDER-MAKING POWERS (REQUEST AND CONSENT): LISTED BODIES

20

Commissioner for Children and Young People in Scotland
Commissioner for Public Appointments in Scotland
Scottish Commission for Human Rights
Scottish Information Commissioner
Scottish Parliamentary Standards Commissioner

25

Scottish Public Services Ombudsman
SCHEDULE 4
(introduced by section 24)
ORDER-MAKING POWERS: MODIFICATIONS OF ENACTMENTS
30

Deregulation and Contracting Out Act 1994 (c. 40)
1 (1)
(2)
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125

In section 6 (model provisions with respect to appeals), in subsection (7)—
(a) in the definition of “enactment”—
(i)

the word “and” is omitted,

(ii) at the end insert “, an enactment contained in an Act of the Scottish
Parliament (whenever passed) and an enactment contained in an instrument
made under an Act of the Scottish Parliament (whenever made)”,

5

(b) for the definition of “enforcement action” substitute—
““enforcement action” means—
(a)
10

in relation to any restriction, requirement or condition, any action
taken with a view to or in connection with imposing any sanction
(whether criminal or otherwise) for failure to observe or comply
with it, and

(b) in relation to a restriction, requirement or condition relating to the
grant or renewal of licences, includes any refusal to grant, renew
or vary a licence, the imposition of any condition on the grant or
renewal of a licence and any variation or revocation of a licence;”,

15

(c) for the definition of “interested person” substitute—
““interested person” means—
(a)
20

the person against whom enforcement action may be or has been
taken;

(b) any other person who will or may be required to meet, or to make
a significant contribution towards, the cost of observing the
restriction or complying with the requirement or condition; or
(c)
25

(4)
30

where the enforcement action which may be or has been taken
relates specifically to goods or services which are to be or have
been supplied by a person other than the one against whom
enforcement action may be or has been taken, that person;”.

Sub-paragraph (2) does not affect the continuation in force of any order under section 1
of that Act which was made on or before the day on which that sub-paragraph comes
into force.

Criminal Procedure (Consequential Provisions) (Scotland) Act 1995 (c.40)
2

In Schedule 4 to the Criminal Procedure (Consequential Provisions) (Scotland) Act
1995 (minor and consequential amendments), paragraph 96 is repealed.
SCHEDULE 4A
(introduced by section 25I)

35

INFORMATION ON EXERCISE OF PUBLIC FUNCTIONS: LISTED PUBLIC BODIES
The Scottish Ministers
Accountant in Bankruptcy
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Accounts Commission for Scotland
Additional Support Needs Tribunals for Scotland
Architecture and Design Scotland
Audit Scotland

5

Board of Trustees for the National Galleries of Scotland
Board of Trustees of the National Museums of Scotland
Board of Trustees of the Royal Botanic Garden, Edinburgh
Bòrd na Gàidhlig
Caledonian Maritime Assets Ltd

10

Chief Investigating Officer established by section 9(1) of the Ethical Standards in Public
Life etc. (Scotland) Act 2000 (asp 7)
any Children’s Panel
any Children’s Panel Advisory Committee
Commissioner for Children and Young People in Scotland

15

Commissioner for Public Appointments in Scotland
Common Services Agency for the Scottish Health Service
Creative Scotland
Crofters Commission
David MacBrayne Ltd

20

Drinking Water Quality Regulator for Scotland
Forestry Commissioners
General Teaching Council for Scotland
any Health Board
Healthcare Improvement Scotland

25

Her Majesty’s Chief Inspector of Constabulary
Her Majesty’s Chief Inspector of Fire and Rescue Authorities
Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Highland and Islands Airports Ltd

30

Highlands and Islands Enterprise
Judicial Appointments Board for Scotland
any Justice of the Peace Advisory Committee
Keeper of the Records of Scotland
Keeper of the Registers of Scotland

35

Lands Tribunal for Scotland
Learning and Teaching Scotland
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Local Government Boundary Commission for Scotland
Macaulay Land Use Research Institute
Mental Health Tribunal for Scotland
Mental Welfare Commission for Scotland
5

Mobility and Access Committee for Scotland
Moredun Research Institute
any National Park authority
Parole Board for Scotland
Police Complaints Commissioner for Scotland

10

any Private Rented Housing Committee
Private Rented Housing Panel
Public Transport Users’ Committee for Scotland
Quality Meat Scotland
Queen’s Printer for Scotland

15

any regional Transport Partnership
Registrar General of Births, Deaths and Marriages for Scotland
Risk Management Authority
Royal Commission on the Ancient and Historical Monuments of Scotland
Scottish Advisory Committee on Distinction Awards

20

Scottish Agricultural College
Scottish Agricultural Wages Board
Scottish Charity Appeals Panel
Scottish Charity Regulator
Scottish Children’s Reporter Administration

25

Scottish Commission for Human Rights
Scottish Court Service
Scottish Criminal Cases Review Commission
Scottish Crop Research Institute
Scottish Enterprise

30

Scottish Environment Protection Agency
Scottish Further and Higher Education Funding Council
Scottish Futures Trust Ltd
Scottish Housing Regulator
Scottish Information Commissioner

35

Scottish Law Commission
Scottish Legal Aid Board
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Scottish Legal Complaints Commission
Scottish Local Authorities Remuneration Committee
Scottish Natural Heritage
Scottish Parliamentary Standards Commissioner
Scottish Police Services Authority

5

Scottish Public Services Ombudsman
Scottish Qualifications Authority
Scottish Road Works Commissioner
Scottish Social Services Council
Scottish Sports Council

10

Scottish Water
Skills Development Scotland Co. Ltd
Social Care and Social Work Improvement Scotland
any Special Health Board
Standards Commission for Scotland

15

The Trustees of the National Library of Scotland
Visiting Committees (appointed under section 19(3) of the Prisons (Scotland) Act 1989
(c. 45) or constituted by rules made under section 39 (as read with section 8(1)) of that
Act
VisitScotland

20

Water Industry Commission for Scotland
SCHEDULE 5
(introduced by section 26(2))
CREATIVE SCOTLAND: ESTABLISHMENT ETC.
25

Status
1 (1)

30

Creative Scotland is a body corporate.

(2)

Creative Scotland is not to be regarded as a servant or agent of the Crown, or as having
any status, immunity or privilege of the Crown, nor are its members or its employees to
be regarded as civil servants.

(3)

Creative Scotland’s property is not to be regarded as property of, or held on behalf of,
the Crown.

Membership of Creative Scotland
2 (1)

Creative Scotland is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair Creative Scotland, and
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(b) no fewer than 8 nor more than 14 other members appointed by the Scottish
Ministers.
(2)

The Scottish Ministers may by order made by statutory instrument amend sub-paragraph
(1)(b) by substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

(3)

A statutory instrument containing an order under sub-paragraph (2) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

5

Terms of appointment etc.
3 (1)
10

(2)

Each member of Creative Scotland is to be appointed for such period as the Scottish
Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment, but
(b) may, by written notice to the Scottish Ministers, resign office as a member.

(3)

15

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
4

The Scottish Ministers may, by written notice, remove a member from office if they are
satisfied that—
(a) the member—
(i)

20

has been adjudged bankrupt,

(ii) has granted a trust deed for creditors or a composition contract,
(iii) has proposed a voluntary arrangement which has been approved,
(b) the member’s estate has been sequestrated,
(c) the member has been absent from 3 consecutive meetings of Creative Scotland
without the permission of Creative Scotland,

25

(d) the member is otherwise unfit or unable to discharge the functions of a member.
Disqualification from membership
5

A person is disqualified from appointment, and from holding office, as a member of
Creative Scotland if that person is—
(a) a member of the Scottish Parliament,

30

(b) a member of the House of Commons,
(c) a member of the European Parliament.
Remuneration and allowances for members
6
35

Creative Scotland must pay to each of its members such—
(a) remuneration, and
(b) allowances and expenses,
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as the Scottish Ministers may determine.

Chief executive and other employees
7 (1)
(2)
5

10

Creative Scotland is to employ a chief executive.
The chief executive may not be a member of Creative Scotland.

(2A) The first chief executive employed by Creative Scotland is to be the person who,
immediately before the coming into force of this paragraph, is the chief executive
designate employed by Creative Scotland 2009 Limited; and that person is employed as
chief executive until the term of appointment as chief executive designate of Creative
Scotland 2009 Limited would have ended.
(2B) But if there is no person employed by Creative Scotland 2009 Limited as chief executive
designate immediately before the coming into force of this paragraph, the Scottish
Ministers are to make the first appointment of the chief executive of Creative Scotland
on such terms and conditions as the Scottish Ministers may determine.
(3)

Each subsequent chief executive is, with the approval of the Scottish Ministers, to be
appointed by Creative Scotland on such terms and conditions as Creative Scotland may,
with such approval, determine.

(4)

Creative Scotland may (subject to any directions given under sub-paragraph (5)) appoint
such other employees on such terms and conditions as Creative Scotland may determine.

(5)

The Scottish Ministers may give directions to Creative Scotland as regards—

15

(a) the appointment of employees under sub-paragraph (4), and

20

(b) the terms and conditions of their employment.
(6)

Creative Scotland may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment,
(b) make payments or contributions towards the provision,
(c) provide and maintain schemes (whether contributory or not) for the payment,

25

of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of Creative Scotland, as it may determine.
(7)
30

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Committees
8 (1)
(2)

Creative Scotland is to determine the composition of its committees.

(3)

Creative Scotland may appoint persons who are not members of Creative Scotland to be
members of a committee; but such persons are not entitled to vote at meetings of the
committee.

(4)

A committee of Creative Scotland is to comply with any directions given to it by
Creative Scotland.

35
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Procedure and meetings
9 (1)

Creative Scotland may determine its own procedure and that of its committees,
including a quorum for meetings.

(2)

The validity of any proceedings of Creative Scotland, or any of its committees, is not
affected by a vacancy in membership nor by any defect in the appointment of a member.

(3)

Members of the Scottish Executive and persons authorised by the Scottish Ministers
may attend and take part in meetings of Creative Scotland or any of its committees, but
are not entitled to vote at such meetings.

5

General powers
10

10 (1)

(2)

Creative Scotland may do anything which appears to be necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the exercise of its
functions.
In particular, Creative Scotland may—
(a) engage in any business or undertaking,
(b) form, promote or acquire (whether alone or with others) companies (within the
meaning of the Companies Act 2006 (c. 46)),

15

(c) form partnerships with others,
(d) enter into contracts,
(e) accept gifts of money and other property,
(f) invest sums not immediately required in relation to the exercise of its functions,

20

(g) undertake or execute any charitable trust,
(h) obtain advice or assistance from any person who, in Creative Scotland’s opinion,
is qualified to give it,
(i) commission research,
(j) with the consent of the Scottish Ministers—

25

(i)

borrow money,

(ii) acquire and dispose of land,
(iii) establish or take part in the setting up of organisations having functions
similar to those of Creative Scotland,
(iv) make charges for the provision of goods or advice or other services in such
circumstances and of such amounts as Creative Scotland may determine.

30

(3)

35

For the purposes of paragraph (g) of sub-paragraph (2), a trust is a charitable trust if all
its purposes are within section 7(2) of the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10).

Delegation of functions
11 (1)

Creative Scotland may, subject to sub-paragraphs (2) and (3), authorise—
(a) the chief executive,
(b) any other employee,
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(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.

(2)

Creative Scotland may not authorise any of the following functions to be exercised by
any other person—
(a) the approval of annual reports and accounts,

5

(b) the approval of any budget or other financial plan.
(3)

Sub-paragraph (1) does not affect the responsibility of Creative Scotland for the exercise
of its functions.

Location of office
10

12

Creative Scotland’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers.

Accounts
13 (1)

Creative Scotland must—
(a) keep proper accounts and accounting records,
(b) prepare in respect of each financial year a statement of accounts, and

15

(c) send a copy of the statement to the Scottish Ministers,
and must do so in accordance with any directions the Scottish Ministers may give.
(2)

20

Creative Scotland must send the statement of accounts to the Auditor General for
Scotland for auditing.

Reports
14 (1)

As soon as practicable after the end of each financial year, Creative Scotland must
prepare a report which is—
(a) to provide information on the discharge of Creative Scotland’s functions during
that year, and
(b) to include a copy of the statement of accounts for that year audited by the Auditor
General for Scotland.

25

(2)

Creative Scotland must—
(a) publish the report,
(b) lay a copy of the report before the Scottish Parliament,
(c) send a copy of the report to the Scottish Ministers.

30

(3)
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SCHEDULE 6
(introduced by section 33)
CREATIVE SCOTLAND: MODIFICATIONS OF ENACTMENTS
Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
5

1

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies)—
(a) after the entry relating to a community justice authority insert—
“Creative Scotland”,
(b) the entry relating to the Scottish Arts Council is repealed.

10

Scottish Public Services Ombudsman Act 2002 (asp 11)
2

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed
authorities)—
(a) after paragraph 21B insert—
“21C

Creative Scotland.”,

(b) paragraphs 36 and 50 are repealed.

15

Freedom of Information (Scotland) Act 2002 (asp 13)
3

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities)—
(a) after paragraph 62B insert—
“62C

20

Creative Scotland.”,

(b) paragraphs 78 and 98 are repealed.
Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
4
25

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—
(a) after the entry relating to the Bòrd na Gàidhlig insert—
“Creative Scotland”,
(b) the entries relating to—
(i)

the Scottish Arts Council, and

(ii) Scottish Screen,
30

are repealed.
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SCHEDULE 7
(introduced by section 34(4))
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC.

Status
5

10

1 (1)

Social Care and Social Work Improvement Scotland is a body corporate.

(2)

SCSWIS is not to be regarded as a servant or agent of the Crown, or as having any
status, immunity or privilege of the Crown, nor are its members or its employees to be
regarded as civil servants.

(3)

SCSWIS’s property is not to be regarded as property of, or held on behalf of, the Crown.

Membership of SCSWIS
2 (1)

SCSWIS is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair SCSWIS,
(b) the person appointed under paragraph 2(1)(a) of Schedule 5A to the National
Health Service (Scotland) Act 1978 (c. 29) to chair Healthcare Improvement
Scotland,

15

(c) the person appointed under paragraph 2 of schedule 2 to the Regulation of Care
(Scotland) Act 2001 (asp 8) as convener of the Scottish Social Services Council
and
(d) no fewer than 9 nor more than 12 other members appointed by the Scottish
Ministers.

20

(2)

The Scottish Ministers may by order amend sub-paragraph (1)(d) by substituting for the
minimum or maximum number of members for the time being specified there such other
number as they think fit.

3 (1)

In appointing members, the Scottish Ministers are to have regard to the desirability of
including—

25

(a) persons who have experience of, and have shown capacity and capability in, the
provision of any social service,
(b) persons who—
(i)
30

use, or have used, any social service or services which prospectively are to
become social services,

(ii) care for, or have cared for, such persons as are mentioned in sub-paragraph
(i),
(c) persons who have such other skills, knowledge or experience as the Scottish
Ministers consider to be relevant in relation to the exercise of SCSWIS’s
functions.

35

(2)

In appointing members under paragraph 2(1)(d), the Scottish Ministers must appoint at
least two persons—
(a) one of whom falls within sub-paragraph (i), and one of whom falls within subparagraph (ii), of sub-paragraph (1)(b) of this paragraph, or
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(b) both of whom fall within either sub-paragraph (i), or sub-paragraph (ii), of subparagraph (1)(b) of this paragraph.
Terms of appointment etc.
4 (1)
5

(2)

Each member of SCSWIS is to be appointed for such period as the Scottish Ministers
think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment, but
(b) may, by written notice to the Scottish Ministers, resign office as a member.

(3)

10

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
5

The Scottish Ministers may, by written notice, remove a member from office if they are
satisfied that—
(a) the member—
(i)

15

has been adjudged bankrupt,

(ii) has granted a trust deed for creditors or a composition contract,
(iii) has proposed a voluntary arrangement which has been approved,
(b) the member’s estate has been sequestrated,
(c) the member has been absent from 3 consecutive meetings of SCSWIS without the
permission of SCSWIS,

20

(d) the member is otherwise unfit or unable to discharge the functions of a member.
Disqualification from membership
6

A person is disqualified from appointment, and from holding office, as a member of
SCSWIS if that person is—
(a) a member of the Scottish Parliament,

25

(b) a member of the House of Commons,
(c) a member of the European Parliament.
Remuneration and allowances for members
7

SCSWIS must pay to each of its members such—
(a) remuneration, and

30

(b) allowances and expenses,
as the Scottish Ministers may determine.
Chief executive and other employees
8 (1)

SCSWIS is to employ a chief executive.
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The chief executive may not be a member of SCSWIS.

(2A) The Scottish Ministers are to make the first appointment of the chief executive on such
terms and conditions as the Scottish Ministers may determine.
(3)

Each subsequent chief executive is, with the approval of the Scottish Ministers, to be
appointed by SCSWIS on such terms and conditions as SCSWIS may, with such
approval, determine.

(4)

SCSWIS may (subject to any directions given under sub-paragraph (5)) appoint such
other employees on such terms and conditions as SCSWIS may determine.

(5)

The Scottish Ministers may give directions to SCSWIS as regards—

5

(a) the appointment of employees under sub-paragraph (4), and

10

(b) the terms and conditions of their employment.
(6)

SCSWIS may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment,
(b) make payments or contributions towards the provision,
(c) provide and maintain schemes (whether contributory or not) for the payment,

15

of such pensions, allowances or gratuities to or in respect of any person who is or has
ceased to be an employee of SCSWIS, as it may determine.
(7)
20

The reference in sub-paragraph (6) to pensions, allowances and gratuities includes a
reference to pensions, allowances and gratuities by way of compensation for loss of
employment.

Committees
9 (1)

SCSWIS may establish committees for any purpose relating to its functions.

(2)

SCSWIS is to determine the composition of its committees.

(3)

SCSWIS may appoint persons who are not members of SCSWIS to be members of a
committee; but such persons are not entitled to vote at meetings of the committee.

(4)

A committee of SCSWIS is to comply with any directions given to it by SCSWIS.

25

Procedure and meetings

30

10 (1)

SCSWIS may determine its own procedure and that of its committees, including a
quorum for meetings.

(2)

The validity of any proceedings of SCSWIS, or any of its committees, is not affected by
a vacancy in membership nor by any defect in the appointment of a member.

(3)

Members of—
(b) the Scottish Executive and persons authorised by the Scottish Ministers,
(c) Healthcare Improvement Scotland and persons authorised by it,

35

(d) the Scottish Social Services Council and persons authorised by it,
may attend and take part in meetings of SCSWIS or any of its committees, but are not
entitled to vote at such meetings.
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General powers
11 (1)
(2)

SCSWIS may do anything which appears to be necessary or expedient for the purpose
of, or in connection with, or which appears conducive to, the exercise of its functions.
In particular, SCSWIS may—
(a) enter into contracts,

5

(b) with the consent of the Scottish Ministers—
(i)

borrow money,

(ii) acquire and dispose of land,
(iii) borrow sums in sterling by way of overdraft for the purpose of meeting a
temporary excess of expenditure over sums otherwise available to meet that
expenditure.

10

Delegation of functions
12 (1)

SCSWIS may, subject to sub-paragraphs (2) and (3), authorise—
(a) the chief executive,
(b) any other employee,

15

(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.
(2)

SCSWIS may not authorise any of the following functions to be exercised by any other
person—
(a) the approval of annual reports and accounts,

20

(b) the approval of any budget or other financial plan.
(3)

Sub-paragraph (1) does not affect the responsibility of SCSWIS for the exercise of its
functions.

Location of office
25

13

SCSWIS’s determination of the location of its office premises is subject to the approval
of the Scottish Ministers.

Accounts
14 (1)

SCSWIS must—
(a) keep proper accounts and accounting records,
(b) prepare in respect of each financial year a statement of accounts, and

30

(c) send a copy of the statement to the Scottish Ministers,
and must do so in accordance with any directions the Scottish Ministers may give.
(2)

SCSWIS must send the statement of accounts to the Auditor General for Scotland for
auditing.
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Reports
15 (1)

As soon as practicable after the end of each financial year, SCSWIS must prepare a
report which is—
(a) to provide information on the discharge of SCSWIS’s functions during that year,
and

5

(b) to include a copy of the statement of accounts for that year audited by the Auditor
General for Scotland.
(2)

SCSWIS must—
(a) publish the report,
(b) lay a copy of the report before the Scottish Parliament,

10

(c) send a copy of the report to the Scottish Ministers.
(3)

SCSWIS may publish such other reports and information on matters relevant to the
functions of SCSWIS as it considers appropriate.
SCHEDULE 8
(introduced by section 37(2))

15

CARE SERVICES: DEFINITIONS
1 (1)

A “support service” is a service provided, by reason of a person’s vulnerability or need
(other than vulnerability or need arising by reason only of that person being of a young
age), to that person or to someone who cares for that person by—
(a) a local authority;

20

(b) any person under arrangements made by a local authority;
(c) a health body; or
(d) any person if it includes personal care or personal support.
(2)

But—
(a) the expression does not include a care home service, an independent health care
service (within the meaning of section 10F of the National Health Service
(Scotland) Act 1978 (c. 29)), a service which provides overnight accommodation,
an adoption service, a fostering service or a service excepted from this definition
by regulations,

25

(b) paragraphs (c) and (d) do not apply where the provider is a health body acting in
exercise of functions conferred by the National Health Service (Scotland) Act
1978 (c.29),

30

(c) paragraph (d) does not apply if the provider is an individual who personally and
solely gives the care or support in question.
35

2

A “care home service” is a service which provides accommodation, together with
nursing, personal care or personal support, for persons by reason of their vulnerability or
need; but the expression does not include—
(a) a hospital;
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(b) a public, independent or grant-aided school; or
(c) a service excepted from this definition by regulations.
3 (1)

A “school care accommodation service” is a service which—
(a) consists of the provision of residential accommodation to a pupil in a place in or
outwith a public, independent or grant-aided school;

5

(b) is provided (whether or not during term-time) for the purpose of or in connection
with the pupil’s attendance at the school (whether current or otherwise); and
(c) is provided to the pupil by—
(i)
10

an education authority or the managers of an independent or grant-aided
school; or

(ii) any person under arrangements made between that person and any such
authority or managers.
(2)

For the purposes of sub-paragraph (1)(c)(i), a service which—
(a) falls within the description given by sub-paragraph (1)(a), (b) and (c)(ii); and
(b) is provided to the pupil in domestic premises,

15

is to be regarded as being provided by that authority or (as the case may be) those
managers.
(3)

A service may be excepted from the definition in sub-paragraph (1) by regulations.

4

A “nurse agency” is a service which consists of or includes supplying, or introducing to
persons who use the service, registered nurses, registered midwives or registered health
visitors; but a service may be excepted from this definition by regulations.

5 (1)

A “child care agency” is a service which consists of or includes supplying, or
introducing to persons who use the service, child carers; but the expression does not
include a nurse agency and a service may be excepted from this definition by
regulations.

20

25

(2)

In sub-paragraph (1), “child carer” means a person who—
(a) whether or not for reward; and
(b) whether on a day-to-day or on an occasional basis,
looks after a child wholly or mainly in the home of the child’s parents.

30

6

A “secure accommodation service” is a service which—
(a) provides accommodation for the purpose of restricting the liberty of children in
residential premises where care services are provided, and
(b) is approved by the Scottish Ministers for that purpose.

7

An “offender accommodation service” is a service which consists of giving advice,
guidance or assistance to persons who have been provided with accommodation under
subsection (1)(b) or (c) of section 27 of the Social Work (Scotland) Act 1968 (c.49)
(supervision and care of persons put on probation or released from prison etc.); but the
expression does not include a support service.

8 (1)

An “adoption service” is any service which is—

35

40

(a) provided by a local authority under subsection (1) of section 1 of the Adoption
and Children (Scotland) Act 2007 (asp 4); or
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(b) provided by a person other than a local authority and which consists of, or
includes, services mentioned in subsection (4) of that section (the reference in
subsection (5) of that section to a local authority being taken, for the purposes of
this paragraph, to be a reference to a person other than a local authority), (whether
the person functions generally or in relation to a service provided, under that
section).

5

(2)

For the purpose of sub-paragraph (1)(b)—
(a) the making by a person of arrangements for the adoption of a child by a relevant
person, or
(b) the placing by a person of a child for adoption with a relevant person,

10

is not an adoption service.
(3)

In sub-paragraph (2), “relevant person” means—
(a) a parent of the child,
(b) any other relative of the child, or
(c) where a parent of the child is a member of a relevant couple, the other member of
the couple.

15

(4)

In sub-paragraph (3)—
“relative” has the meaning given by section 119(1) of the Adoption and Children
(Scotland) Act 2007 (asp 4);
“relevant couple” is to be construed in accordance with section 29(3) of that Act.

20

9

A “fostering service” is a service which is provided by—
(a) a local authority under paragraph (a) of section 26(1) of the Children (Scotland)
Act 1995 (c.36) (fostering of children looked after by a local authority);
(b) a person other than a local authority and which consists of, or includes, the
making of arrangements for or in connection with the performance of functions
assigned to a local authority—

25

(i)

under that paragraph; or

(ii) by virtue of section 5(2) to (4) of the Social Work (Scotland) Act 1968
(c.49) (regulations relating to performance of functions assigned to a local
authority under that Act); or

30

(c) a local authority and which consists of, or includes, the functions assigned to the
authority by sections 3 and 8 to 10 of the Foster Children (Scotland) Act 1984
(c.56) (ensuring well-being etc. of certain privately fostered children).
10

The services mentioned—
(a) in paragraph 9(a) and (b) and registered under this Part may be collectively
referred to as the “Scottish public fostering service”;

35

(b) in paragraph 9(c) and so registered may be collectively referred to as the “Scottish
private fostering service”.
11
40
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(a) personal care;
(b) personal support; or
(c) counselling, or other help, provided other than as part of a planned programme of
care,
by reason of the person’s vulnerability or need, by placing the person with a family or
individual; but a service may be excepted from this definition by regulations.

5

12 (1)

10

(2)

“Child minding” means, subject to sub-paragraphs (2) and (3) and paragraph 14(a),
looking after one or more children on domestic premises for reward and “act as a child
minder” is to be construed accordingly; but a service may be excepted from those
definitions by regulations.
For the purposes of sub-paragraph (1), a person who—
(a) is the parent, or a relative, of a child;
(b) has parental responsibilities (within the meaning given by section 1(3) of the
Children (Scotland) Act 1995 (c. 36)) relating to the child;
(c) is a foster parent with whom a child is placed by a local authority;

15

(d) maintains a foster child (within the meaning of the Foster Children (Scotland) Act
1984 (c. 56));
(e) a child is required to reside with by virtue of section 70(3)(a) of the Children
(Scotland) Act 1995; or
(f) is a kinship carer (within the meaning of the Looked After Children (Scotland)
Regulations 2009 (S.S.I. 2009/210)), of a child,

20

does not act as a child minder when looking after that child.
(3)

For the purposes of sub-paragraph (1), where a person—
(a) looks after a child for the parents of the child and the work consists of looking
after the child wholly or mainly in the parents’ home; or

25

(b) looks after a child for the parents of the child (the “first parents”) and another
child for the different parents of that other child (the “second parents”) and the
work consists of looking after the children wholly or mainly in the first parents’
home or in the second parents’ home, or in both those homes,
that work is not child minding.

30

13

“Day care of children” means, subject to paragraphs 14(b) to 17, a service which
consists of any form of care (whether or not provided to any extent in the form of an
educational activity), supervised by a responsible person and not excepted from this
definition by regulations, provided for children, on premises other than domestic
premises, during the day (whether or not it is provided on a regular basis or commences
or ends during the hours of daylight).

14

For the purposes of—

35

(a) paragraph 12(1), a person does not act as a child minder;
(b) paragraph 13, a person does not provide day care of children,
40

unless the period, or the total of periods, during which the service is provided exceeds
two hours in any day.
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15 (1)

Where a person provides a service for children in particular premises on less than six
days in any year, that provision is not day care of children for the purposes of paragraph
13 if the person has notified SCSWIS in writing, before the first occasion on which the
service is so provided in that year, of the intention so to provide it.

(2)

In sub-paragraph (1), “year” means the year beginning with the day on which the service
is (after the commencement of this section) first provided in the premises concerned;
and thereafter any year beginning with the anniversary of that day.

5

16

For the purposes of paragraph 13, a service which consists of looking after children who
are patients in a hospital and is provided as part of the medical treatment which they are
receiving there is not day care of children.

17

For the purposes of paragraph 13, a person does not provide day care of children
where—

10

(a) the children are of school age;
(b) the service is provided—
(i)

15

wholly or mainly in a public, independent or grant-aided school; and

(ii) as part of the school’s activities, and
(c) the person is—
(i)

the education authority managing the school,

(ii) the person carrying on the school, or
(iii) a person employed to work at the school and authorised to provide the
service as part of the school’s activities.

20

18

Expressions used in paragraph 2(b), 3 or 17 have the meanings given by section 135(1)
of the Education (Scotland) Act 1980 (c. 44).

19

A “housing support service” is a service which provides support, assistance, advice or
counselling to a person who has particular needs, with a view to enabling that person to
occupy residential accommodation as a sole or main residence; but a service may be
excepted from this definition by regulations and such residential accommodation does
not include accommodation specified as excepted accommodation in regulations under
section 91(9) of the Housing (Scotland) Act 2001 (asp 10).

20

In this schedule, unless the context otherwise requires—

25

30

“someone who cares for” (or “a person who cares for”) a person, means someone
who, being an individual, provides on a regular basis a substantial amount of care
for that person, not having contracted to do so and not doing so for payment or in
the course of providing a care service;
35

“vulnerability or need”, in relation to a person, means vulnerability or need arising
by reason of that person—
(a)

being affected by infirmity or ageing;

(b) being, or having been, affected by disability, illness or mental disorder;
(c)
40
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“personal care” means care which relates to the day to day physical tasks and
needs of the person cared for (as for example, but without prejudice to that
generality, to eating and washing) and to mental processes related to those tasks
and needs (as for example, but without prejudice to that generality, to
remembering to eat and wash); and

5

“personal support” means counselling, or other help, provided as part of a planned
programme of care.
SCHEDULE 9
(introduced by section 38)
SOCIAL WORK SERVICES FUNCTIONS: SPECIFIED ENACTMENTS

10

Part 4 of the Children and Young Persons (Scotland) Act 1937 (c. 37)
Sections 22(2) to (5A) and (8), 26(2) to (4), 43, 45, 47 and 48 of the National Assistance
Act 1948 (c. 29)
Disabled Persons (Employment) Act 1958 (c. 33)
Section 11 of the Matrimonial Proceedings (Children) Act 1958 (c. 40)

15

Social Work (Scotland) Act 1968 (c. 49)
Social Work (Scotland) Act 1968 as read with sections 1 and 2(1) of the Chronically
Sick and Disabled Persons Act 1970 (c. 44) and the Disabled Persons (Services,
Consultation and Representation) Act 1986 (c. 33)
Children Act 1975 (c. 72)

20

Sections 21 to 23 of the Health and Social Services and Social Security Adjudications
Act 1983 (c. 41)
Foster Children (Scotland) Act 1984 (c. 56)
Sections 38(b) and 235 of the Housing (Scotland) Act 1987 (c. 26)
Part 2 of the Children (Scotland) Act 1995 (c. 36)

25

Section 51 of the Criminal Procedure (Scotland) Act 1995 (c. 46)
Section 10 of the Adults with Incapacity (Scotland) Act 2000 (asp 4)
Community Care and Health (Scotland) Act 2002 (asp 5)
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
Adoption and Children (Scotland) Act 2007 (asp 4)

30

SCHEDULE 10
(introduced by section 89)
SOCIAL CARE AND SOCIAL WORK IMPROVEMENT SCOTLAND: MODIFICATIONS OF ENACTMENTS
Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
35

A1

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
bodies)—
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(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,
(b) at the appropriate place, in alphabetical order, insert—
“Social Care and Social Work Improvement Scotland”.
5

Regulation of Care (Scotland) Act 2001 (asp 8)
1

The Regulation of Care (Scotland) Act 2001 is amended as follows.

2

In section 53(2)(b) (codes of practice), for “the Commission” substitute “Social Care
and Social Work Improvement Scotland”.

3

In section 59 (general principles)—
(a) in subsection (1) the words “, the Commission” are repealed,

10

(b) after subsection (4), insert—
“(5)
4

In subsection (2), “care service” means a care service as defined in section
37(1) of the Public Services Reform (Scotland) Act 2009 (asp 00).”.

In section 60 (grants)—
(a) in subsection (1), the words “the Commission or to” are repealed,

15

(b) in paragraph (a) of that subsection, for “body in question” substitute “Council”,
(c) in paragraph (b) of that subsection, for “that body” substitute “the Council”.
5

In section 61 (guarantees)—
(a) in subsection (1), the words “the Commission or” are repealed,
(b) in subsection (4), the words “the Commission, or as the case may be” are
repealed.

20

6

In section 62 (duty of consultation)—
(a) the words “Commission and the” are repealed,
(b) the word “each” is repealed,
(c) for the words “the other” substitute “Social Care and Social Work Improvement
Scotland”,

25

(d) for the words “body exercising the function” substitute “Council”.
7

In section 63 (guidance as to consultation)—
(a) the words “the Commission and to” are repealed,
(b) for the words “body in question” substitute “Council”.

30

8

In section 64 (complaints procedure)—
(a) in subsection (1)—
(i)

35

for the words “The Commission and the Council shall each” substitute
“The Council shall”,

(ii) for the words “body in question” substitute “Council”,
(b) in subsection (2), for the words “body in question” substitute “Council”,
(c) in subsection (3), for the words “body in question” substitute “Council”,
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(d) in subsection (4), for the words “body in question” substitute “Council”.
9

In section 65 (inquiries)—
(a) in subsection (1)—
(i)

in paragraph (a), the words “by the Commission or” are repealed,

(ii) paragraph (b) and the word “or” immediately preceding it are repealed,

5

(b) subsection (2) is repealed,
(c) in subsection (4), paragraph (b) is repealed,
(d) in subsection (6)—
(i)

the words “(2) or” are repealed,

(ii) paragraph (a) and the word “or” immediately following it are repealed,

10

(e) in subsection (7)—
(i)

the words “by the Commission or” are repealed,

(ii) for the words “(2), or as the case may be (3),” substitute “(3)”,
(iii) for the words “body in question” substitute “Council”,
(iv) for the words “that body” substitute “the Council”,

15

(v) for the word “body”, in the third place it occurs, substitute “Council”,
(f) in subsection (9), paragraph (a) and the word “or” immediately following it are
repealed.
Scottish Public Services Ombudsman Act 2002 (asp 11)
20

9A

In Part 2 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities)—
(a) paragraph 38 is repealed,
(b) after paragraph 52 insert—
“52A Social Care and Social Work Improvement Scotland.”.

25

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
9B

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities)—
(a) the entry relating to the Scottish Commission for the Regulation of Care is
repealed,
(b) under the heading “Executive bodies” insert, at the appropriate place in
alphabetical order—

30

“Social Care and Social Work Improvement Scotland”.
Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)

35

9C

The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.

9D

In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), for paragraph (f) substitute—
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“(f) Social Care and Social Work Improvement Scotland;”.
9E

In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), for paragraph (k) substitute—
“(k) Social Care and Social Work Improvement Scotland;”.

5

9F

In section 9(2) (duty to give advice), for paragraph (e) substitute—
“(e) Social Care and Social Work Improvement Scotland;”.

9G

In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), for paragraph (i) substitute—
“(i)

10

9H

Social Care and Social Work Improvement Scotland;”.

In section 34(3) (inquiries under section 33: co-operation), for paragraph (c) substitute—
“(c) Social Care and Social Work Improvement Scotland;”.

Adult Support and Protection (Scotland) Act 2007 (asp 10)
9I

The Adult Support and Protection (Scotland) Act 2007 is amended as follows.

9J

In section 5(1) (co-operation), for paragraph (b) substitute—
“(b) SCSWIS,”.

15

9K

In section 42(3) (Adult Protection Committees), for paragraph (b) substitute—
“(b) SCSWIS,”.

9L

In section 43 (membership)—
(a) in subsection (2), for “the Care Commission” substitute “SCSWIS”,
(b) in subsection (3), for “The Care Commission” substitute “SCSWIS”.

20

25

9M

In section 44(2)(c) (Adult Protection Committee procedure), for “the Care Commission”
substitute “SCSWIS”.

9N

In section 45(2)(d) (duty to provide information to Adult Protection Committee), for
“the Care Commission” substitute “SCSWIS”.

9O

In section 46(b)(v) (biennial report), for “the Care Commission” substitute “SCSWIS”.

9P

In section 53(1) (interpretation of Part 1)—
(a) the definition of the Care Commission is repealed,
(b) after the definition of “removal order” insert—
““SCSWIS” means Social Care and Social Work Improvement Scotland,”.

30

Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
9Q

The Protection of Vulnerable Groups (Scotland) Act 2007 is amended as follows.

9R

In section 8 (provision of prescribed information to the Scottish Ministers by certain
persons)—
(a) in subsection (2)—

35
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(i)

the entry relating to the Scottish Commission for the Regulation of Care in
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(ii) after the entry in that list relating to the Scottish Social Services Council
insert—
“Social Care and Social Work Improvement Scotland”,
(b) in subsection (3)—
(i)

5

in paragraph (c), the words “the Scottish Commission for the Regulation of
Care and” are repealed,

(ii) in that paragraph, for “the Commission or, as the case may be, the Council”
substitute “it”,
(iii) the word “and” immediately following that paragraph is repealed,
(iv) after that paragraph insert—

10

“(ca) in relation to Social Care and Social Work Improvement Scotland, such
functions as are conferred on it by virtue of the 2009 Act and any other
enactment, and”.
9S

In section 17(5)(c) (information relevant to listing decisions)—
(a) sub-paragraph (x) is repealed,

15

(b) the word “or” immediately following sub-paragraph (xi) is repealed,
(c) after that sub-paragraph add—
“(xii) Social Care and Social Work Improvement Scotland, or”.
9T

In section 19 (information held by public bodies etc.), in subsection (3)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who may be required to provide information under subsection (1)(b) of
that section is repealed,

20

(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.
25

9U

In section 30(7) (notice of listing, etc)—
(a) the entry relating to the Scottish Commission for the Regulation of Care in the list
of persons who are “relevant regulatory bodies” is repealed,
(b) after the entry in that list relating to the Scottish Social Services Council insert—
“Social Care and Social Work Improvement Scotland”.

30

9V

In section 73(d) (consideration of suitability), for the words “the 2001 Act” substitute
“Part 4 of the 2009 Act”.

9W

In section 94 (meaning of “protected child”)—
(a) in subsection (1)(a), for the words “Part 1 of the 2001 Act” substitute “Part 4 of
the 2009 Act”,

35

(b) in subsection (3), for the words from “paragraphs” to the end of the subsection
substitute “—
(a) paragraph (a) of subsection (1) have the same meaning as in schedule 8
to the 2009 Act,

40

(b) paragraph (b)(i) and (ii) of that subsection have the same meaning as in
section 88 of that Act,”.
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9X

In section 97(1) (general interpretation)—
(a) after the definition of “the 2001 Act” insert—
““the 2009 Act” means the Public Services Reform (Scotland) Act 2009
(asp 00),”,
(b) in the definition of “care service”, for “the 2001 Act” substitute “Part 4 of the
2009 Act”.

5

9Y

In schedule 2 (regulated work with children)—
(a) in paragraph 6, in paragraph (d) of the definition of “responsible person”, for
“section 2 of the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 9, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,

10

(c) in paragraph 11, for “section 2 of the 2001 Act” substitute “schedule 8 to the 2009
Act”.
9Z

In schedule 3 (regulated work with adults)—
(a) in paragraph 6, for “the 2001 Act” substitute “schedule 8 to the 2009 Act”,
(b) in paragraph 7—

15

(i)

for “section 25 of the 2001 Act” substitute “Part 4 of the 2009 Act”,

(ii) after “service”, where it ninth occurs, insert “and”,
(iii) for the words “the 2001 Act”, where they second occur, substitute
“schedule 8 to the 2009 Act”,
(c) in the heading to that paragraph, for “the Scottish Commission for the Regulation
of Care” substitute “Social Care and Social Work Improvement Scotland”.

20

Repeals
10

25

The enactments mentioned in the first column of the following table are repealed to the
extent specified in the second column.
Enactment

Regulation of Care (Scotland) Act Parts 1 and 2.
2001 (asp 8)
Schedule 1.

30

Joint Inspection of Children’s The whole Act.
Services and Inspection of Social
Work Services (Scotland) Act 2006
(asp 3)
Adoption and Children (Scotland) Section 7.
Act 2007 (asp 4)
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SCHEDULE 10A
(introduced by section 89A)
SCOTTISH SOCIAL SERVICES COUNCIL: MODIFICATIONS OF REGULATION OF CARE (SCOTLAND) ACT
2001
5

1

Part 3 of the Regulation of Care (Scotland) Act 2001 (asp 8) (the Scottish Social
Services Council) is amended as follows.

2

In section 46 (grant or refusal of registration under Part 3)—
(a) in subsection (2), the words from “or”, where it fourth occurs, to the end of the
subsection are repealed,

10

(b) after that subsection insert—
“(2A) Where an application is granted unconditionally—
(a) the Council shall give the applicant notice of its so granting the
application; and
(b) registration shall take effect immediately on such notice being given.

15

(2B) If the Council is not satisfied as mentioned in subsection (2), it shall—
(a) grant the application subject to such conditions as it thinks fit; or
(b) refuse the application.
(2C) The Council shall give the applicant notice of its decision under subsection
(2B), which shall—

20

(a) give the Council’s reasons for the decision; and
(b) explain the right of appeal conferred by section 51 of this Act.
(2D) A decision to refuse the application takes effect immediately on notice to that
effect being given.
(2E) Notice of a decision to grant the application subject to conditions shall state—

25

(a) the conditions; and
(b) that, within fourteen days after service of the notice, the applicant may
make written representations to the Council concerning any matter which
the applicant wishes to dispute.

30

(2F) Subject to subsections (2G) and (2H), a decision to grant the application
subject to conditions takes effect at the end of the fourteen day period
mentioned in subsection (2E).
(2G) Where—
(a) the applicant makes such representations as are mentioned in subsection
(2E);

35

(b) the Council, having considered the representations, confirms the decision
mentioned in subsection (2F); and
(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A1) of that section for bringing such an appeal.
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(2H) Where an appeal against a decision mentioned in subsection (2F) is brought
under section 51 of this Act (whether or not such representations as are
mentioned in subsection (2E) are also made), the decision takes effect only
when the appeal is finally determined or abandoned.”,
(c) subsection (3) is repealed.

5

3

In section 47 (variation etc. of conditions in relation to registration under Part 3)—
(a) in subsection (1), for “that it proposes” substitute “of its decision”,
(b) in subsection (2)—
(i)

10

the words from “give” to the end of the subsection become paragraph (a) of
the subsection,

(ii) for “proposal” substitute “decision”,
(iii) after paragraph (a) (inserted by paragraph (i) above) add—
“(b) explain the right of appeal conferred by section 51 of this Act; and
(c) state the condition as varied, the condition which is removed or (as the
case may be) the additional condition imposed.”.

15

4

In section 48 (right to make representations to Council as respects proposal)—
(a) in subsection (1), the words “46(2) or” are repealed,
(b) for subsection (2) substitute—
“(2)

20

(3)

Subject to subsections (3) and (4), a decision under section 47 of this Act takes
effect at the end of the fourteen day period mentioned in subsection (1).
Where—
(a) the person to whom notice under section 47 was given makes such
representations as are mentioned in subsection (1);
(b) the Council, having considered the representations, confirms the decision
mentioned in that section; and

25

(c) no appeal is brought under section 51 of this Act,
the decision takes effect on the expiry of the fourteen day period mentioned in
subsection (A4) of that section for bringing such an appeal.
(4)
30

Where an appeal against a decision under section 47 is brought under section
51 (whether or not such representations as are mentioned in subsection (1) are
also made), the decision takes effect only when the appeal is finally determined
or abandoned.”.

5

In the heading to section 48, for “proposal” substitute “decision under section 47”.

6

In section 49 (removal etc. from the Council’s register), in subsection (1)(e), for
“proposal” substitute “decision”.

7

In section 50 (notice of Council’s decision)—

35

(a) subsection (1) is repealed,
(b) in subsection (2), paragraph (a) and the “or” immediately following it are
repealed,
40
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(d) in subsection (4)—
(i)

at the beginning insert “Subject to subsection (5),”,

(ii) the words from “other” to “application” are repealed,
(iii) in paragraph (a), for the words “referred to in section 51(1) of this Act”
substitute “after the giving of a notice under subsection (2)”,

5

(e) after subsection (4) add—
“(5)

10

A decision in accordance with rules under section 49(1) of this Act to suspend
a person’s registration in a part of the register maintained under section 44(1)
of this Act takes effect immediately on notice of that decision being given.”.

8

In the heading to section 50, at the end, add “under rules under section 49”.

9

In section 51 (appeal against decision of Council)—
(a) before subsection (1) insert—
“(A1) Where—

15

(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions;
(b) the person makes such representations as are mentioned in subsection
(2E) of that section; and
(c) the Council confirms the decision,

20

the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
(A2) Where—

25

(a) a person is given notice under subsection (2C) of section 46 of this Act
of a decision to grant an application for registration under this Part
subject to conditions; and
(b) no representations such as are mentioned in subsection (2E) of that
section are made,
the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.

30

(A3) Where a person is given notice under subsection (2C) of section 46 of this Act
of a decision to refuse an application for registration under this Part, the person
may, within fourteen days after service of the notice, appeal to the sheriff
against the decision.
(A4) Where—

35

(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section;
(b) the person makes such representations as are mentioned in section 48(1)
of this Act; and
(c) the Council confirms the decision,

40

the person may, within fourteen days after such confirmation is given, appeal
to the sheriff against the decision.
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(A5) Where—
(a) a person is given notice under section 47(1) of this Act of a decision
mentioned in that section; and
(b) no representations such as are mentioned in section 48(1) of this Act are
made,

5

the person may, within fourteen days after service of the notice, appeal to the
sheriff against the decision.”,
(b) in subsection (1), for “that notice is given” substitute “service of the notice”,
(c) in subsection (2)—
(i)

10

for “such an appeal” substitute “an appeal under this section”,

(ii) the “or” immediately following paragraph (a) is repealed,
(iii) after paragraph (b) insert “, or
(c) direct that it shall not have effect and make such other order as the
sheriff thinks fit”.
15

10

In section 53 (codes of practice)—
(a) after subsection (3) insert—
“(3A) A social service worker shall, so far as relevant, have regard to any code
published under subsection (1) by the Council.
(3B) An employer of a social service worker, or a person seeking to employ such
workers, shall, so far as relevant, have regard to any code published under
subsection (1) by the Council,”,

20

(b) after subsection (5) insert—
“(6)

The Scottish Ministers may give directions (of a general or specific nature)
to—
(a) the persons mentioned in paragraph (a) or (b) of subsection (1),

25

(b) the Council,
in relation to any code so published; and such directions must be complied
with.
(7)
30

11

The Scottish Ministers may vary or revoke any direction given under
subsection (6).”

In section 64 (complaints procedures)—
(a) in subsection (2)—
(i)

for “Ministers” substitute “Public Services Ombudsman”,

(ii) the words from “and” to the end of the subsection are repealed,
35
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SCHEDULE 11
(introduced by section 91(1))
HEALTHCARE IMPROVEMENT SCOTLAND: ESTABLISHMENT ETC.
5

After Schedule 5 to the National Health Service (Scotland) Act 1978 (c. 29) there is
inserted—
“SCHEDULE 5A
(introduced by section 10A(5))
HEALTHCARE IMPROVEMENT SCOTLAND
Status

10

1 (1)

Healthcare Improvement Scotland is a body corporate.

(2)

HIS is not to be regarded as a servant or agent of the Crown, or as having any
status, immunity or privilege of the Crown, nor are its members or its
employees to be regarded as civil servants.

(3)

HIS’s property is not to be regarded as property of, or held on behalf of, the
Crown.

15

Membership of HIS
2 (1)

HIS is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair HIS;
(b) the person appointed under paragraph 2(1)(a) of schedule 7 of the Public
Services Reform (Scotland) Act 2009 (asp 00) to chair Social Care and
Social Work Improvement Scotland; and

20

(c) no fewer than 10 nor more than 13 other members appointed by the
Scottish Ministers.
(2)

The Scottish Ministers may by order amend sub-paragraph (1)(c) by
substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

(3)

In appointing members, the Scottish Ministers are to have regard to the
desirability of including—

25

(a) persons who have experience of, and have shown capacity and capability
in, the provision of services provided under the health service or
independent health care services;

30

(b) persons who use, or have used services provided under the health service
or independent health care services;
(c) persons who have such other skills, knowledge or experience as the
Scottish Ministers consider to be relevant in relation to the exercise of
HIS’s functions.

35

Terms of appointment etc.
3 (1)
40

(2)

Each member of HIS is to be appointed for such period as the Scottish
Ministers think fit.
A member—
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(a) holds and vacates office in accordance with the terms and conditions of
appointment; but
(b) may, by written notice to the Scottish Ministers, resign office as a
member.
(3)

5

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
4

The Scottish Ministers may, by written notice, remove a member from office if
they are satisfied that—
(a) the member—
(i)

10

has been adjudged bankrupt;

(ii) has granted a trust deed for creditors or a composition contract;
(iii) has proposed a voluntary arrangement which has been approved;
(b) the member’s estate has been sequestrated;
(c) the member has been absent from 3 consecutive meetings of HIS without
the permission of HIS;

15

(d) the member is otherwise unfit or unable to discharge the functions of a
member.
Disqualification from membership
5

A person is disqualified from appointment, and from holding office, as a
member of HIS if that person is—

20

(a) a member of the Scottish Parliament;
(b) a member of the House of Commons;
(c) a member of the European Parliament.
Remuneration and allowances for members
25

6

HIS must pay to each of its members such—
(a) remuneration; and
(b) allowances and expenses,
as the Scottish Ministers may determine.

Chief executive and other employees
30

7 (1)
(2)

HIS is to employ a chief executive.
The chief executive must be a member of HIS.

(2A) The Scottish Ministers are to make the first appointment of the chief executive
on such terms and conditions as the Scottish Ministers may determine.
(3)
35
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Each subsequent chief executive is, with the approval of the Scottish Ministers,
to be appointed by HIS on such terms and conditions as HIS may, with such
approval, determine.
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(4)

HIS may (subject to any directions given under sub-paragraph (5)) appoint
such other employees on such terms and conditions as HIS may determine.

(5)

The Scottish Ministers may give directions to HIS as regards—
(a) the appointment of employees under sub-paragraph (4); and
(b) the terms and conditions of their employment.

5

(6)

HIS may, with the approval of the Scottish Ministers—
(a) pay or make arrangements for the payment;
(b) make payments or contributions towards the provision;
(c) provide and maintain schemes (whether contributory or not) for the
payment;

10

of such pensions, allowances or gratuities to or in respect of any person who is
or has ceased to be an employee of HIS, as it may determine.
(7)
15

The reference in sub-paragraph (6) to pensions, allowances and gratuities
includes a reference to pensions, allowances and gratuities by way of
compensation for loss of employment.

Committees
8 (1)

20

HIS may establish committees for any purpose relating to its functions.

(2)

Subject to section 10Z10, HIS is to determine the composition of its
committees.

(3)

HIS may appoint persons who are not members of HIS to be members of a
committee.

(4)

A committee of HIS is to comply with any directions given to it by HIS.

Procedure and meetings
9 (1)

HIS may determine its own procedure and that of its committees, including a
quorum for meetings.

(2)

The validity of any proceedings of HIS, or any of its committees, is not
affected by a vacancy in membership nor by any defect in the appointment of a
member.

(3)

Members of—

25

(a) the Scottish Executive and persons authorised by the Scottish Ministers;

30

(b) Social Care and Social Work Improvement Scotland and persons
authorised by it,
may attend and take part in meetings of HIS or any of its committees, but are
not entitled to vote at such meetings.
35

General powers
10 (1)

HIS may do anything which appears to be necessary or expedient for the
purpose of, or in connection with, or which appears conducive to, the exercise
of its functions.
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(2)

In particular, HIS may—
(a) enter into contracts;
(b) with the consent of the Scottish Ministers—
(i)

borrow money;

(ii) acquire and dispose of land;

5

(iii) borrow sums in sterling by way of overdraft for the purpose of
meeting a temporary excess of expenditure over sums otherwise
available to meet that expenditure.
Delegation of functions
10

11 (1)

HIS may, subject to sub-paragraphs (2) and (3) authorise—
(a) the chief executive;
(b) any other employee;
(c) any of its committees,
to exercise such of its functions, and to such extent, as it may determine.

(2)

15

HIS may not authorise any of the following functions to be exercised by any
other person—
(a) the approval of annual reports and accounts;
(b) the approval of any budget or other financial plan.

(3)
20

Sub-paragraph (1) does not affect the responsibility of HIS for the exercise of
its functions.

Location of office
12

HIS’s determination of the location of its office premises is subject to the
approval of the Scottish Ministers.

Accounts
25

13 (1)

HIS must—
(a) keep proper accounts and accounting records;
(b) prepare in respect of each financial year a statement of accounts; and
(c) send a copy of the statement to the Scottish Ministers,
and must do so in accordance with any directions the Scottish Ministers may
give.

30

(2)

HIS must send the statement of accounts to the Auditor General for Scotland
for auditing.

Reports
14 (1)
35
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As soon as practicable after the end of each financial year, HIS must prepare a
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(a) to provide information on the discharge of HIS’s functions during that
year; and
(b) to include a copy of the statement of accounts for that year audited by the
Auditor General for Scotland.
(2)

5

HIS must—
(a) publish the report;
(b) lay a copy of the report before the Scottish Parliament;
(c) send a copy of the report to the Scottish Ministers.

(3)
10

HIS may publish such other reports and information on matters relevant to the
functions of HIS as it considers appropriate.”.
SCHEDULE 12
(introduced by section 91(2))

HEALTHCARE IMPROVEMENT SCOTLAND: MODIFICATIONS OF ENACTMENTS
National Health Service (Scotland) Act 1978 (c. 29)
15

1

The National Health Service (Scotland) Act 1978 is amended as follows.

2

In section 2A (duty of Health Boards and others to promote health improvement)—
(a) in subsection (1) after “of”, where it second occurs, insert “HIS and”,
(b) in subsection (2) for “or the Agency” substitute “the Agency or HIS”,
(c) in subsection (3) for “or the Agency” substitute “, the Agency or HIS”.

20

25

3

In the title to that section, for “and the Agency” substitute “, the Agency and HIS”.

4

In section 2D (equal opportunities), in subsection (1), for “and the Agency” substitute “,
the Agency and (as respects its health service functions only) HIS”.

5

In section 13 (co-operation between Health Boards and other authorities), after
“Boards,” insert “HIS (as respects its health service functions only),”.

6

In section 13A (co-operation in planning of services for disabled persons, the elderly
and others), in subsection (1), after “section” where it third occurs insert “(including
HIS”).

7

In section 15 (supply of goods and services to local authorities, etc.)—
(a) after subsection (1), insert—
“(1A) Paragraphs (b) to (e) of subsection (1) apply to HIS (in respect of the exercise
of its health service functions only) as they apply to a Health Board.”,

30

(b) in subsection (2), after “subsection (1)”, insert “(including paragraph (b) as
applied by subsection (1A))”.
8

In section 17A (NHS contracts), after subsection (2)(b) insert—
“(ba) HIS;”.

35

9

In section 77 (default powers), in subsection (1)—
(a) the word “or” immediately following paragraph (a) is repealed,
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(b) after paragraph (c) insert “; or
(d) HIS,”.

10

In section 78A (powers in case of service failure)—
(a) in subsection (4)—
(i)

5

the word “or” immediately following paragraph (b) is repealed,

(ii) after paragraph (c) insert “, or
“(d) HIS.”,
(b) in subsection (5)(a), for “or the Agency” substitute “, the Agency or HIS.”.
11

In section 79 (purchase of land and moveable property), in subsection (3) for “or the
Agency” substitute “, the Agency or (in connection with the exercise of its health
service functions only) HIS”.

12

In section 83 (power of Health Boards and local health councils to hold property on
trust)—

10

(a) in subsection (1), after “Board” insert “, and HIS,”,
(b) after that subsection insert—

15

“(1ZA) Any reference in subsection (1) to a function of HIS is to be construed as a
reference to that body’s health service functions only.”.
13

In section 84 (power of trustees to make payments to Health Boards)—
(a) in subsection (1)—
(i)

20

after “Board”, where it second occurs, insert “or (in connection with the
exercise of its health service functions only) by HIS”,

(ii) after “concerned” insert “or, as the case may be, to HIS”,
(b) in subsection (3), after “Board” insert “or to HIS”.
14
25

In section 84A (power to raise money, etc. by appeals, collections, etc.)—
(a) in subsection (1) after “Board” insert “ or (in connection with the exercise of its
health service functions only) HIS”,
(b) in subsection (3) after “power” insert “ or, as the case may be, by or for the benefit
of HIS,”,
(c) after subsection (4) insert—

30

“(4A) Subsection (4) applies (subject to the subsections mentioned there) to HIS in
respect of property given in pursuance of this section as it applies to a Health
Board in respect of such property given at the instance of the Health Board.”.
(d) in subsection (5)—
(i)

35

after “Board”, where it first occurs, insert “or by HIS”,

(ii) at the end insert “ or, as the case may be, of HIS as HIS thinks fit.”,
(e) in subsection (6)—
(i)

after “Board”, where it first occurs, insert “or by HIS”,

(ii) in paragraph (a) after “Board” insert “or, as the case may be, HIS”,
(iii) in paragraph (b) after “Board”, where it first occurs, insert “or by HIS”,
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(iv) at the end insert “or, as the case may be, any of the health service functions
of HIS as HIS thinks fit.”,
(f) in subsection (7) after “Board” insert “or, as the case may be, HIS”.
15

In section 85AA (means of meeting expenditure of Health Boards out of public funds)—
(a) in subsection (3)—

5

(i)

after “Board”, where it first occurs, insert “and to HIS”,

(ii) after “Board”, where it second occurs, insert “or, as the case may be, HIS”,
(b) in subsection (4)(a) after “functions” insert “or, as the case may be, by HIS of its
health service functions,”,
(c) in subsection (6) after “Board” insert “or to HIS”,

10

(d) in subsection (8)—
(i)

after “Board”, where it first occurs, insert “or to HIS”,

(ii) after “subsection” insert “and HIS, when directions are so given to it,”.
16

In section 85 (expenses of certain bodies)—
(a) in subsection (1), after paragraph (e) insert—

15

“(ea) HIS;”,
(b) after that subsection insert—
“(1A) The reference in subsection (1) to the functions of HIS is to be construed as a
reference to that body’s health service functions only.”.
20

17

In section 85A (financial duties of bodies referred to in section 85)—
(a) after subsection (1) insert—
“(1A) References to “functions” in subsection (1) are, in the application of that
subsection to HIS, to be construed as references to HIS’s health service
functions only.”,
(b) in subsection (4)(a), after “Board” insert “, HIS”.

25

18

In section 85B (schemes for meeting losses and liabilities etc. of certain health service
bodies)—
(a) in subsection (2) after paragraph (e) insert—
“(ea) HIS;”,
(b) after that subsection insert—

30

“(2A) The reference—
(a) in paragraph (a) of subsection (1) to property of HIS is to be construed as
a reference to property held by HIS in connection with the exercise of its
health service functions;
(b) in paragraph (b) of that subsection to the functions of HIS is to be
construed as a reference to the health service functions of that body.”,

35

(c) in subsection (3)(a) after “Agency” insert “HIS”,
(d) in subsection (4)(b) after “Agency” insert “, HIS”.
19

In section 86 (accounts of Health Boards and the Agency)—
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(a) in subsection (1)—
(i)

after paragraph (b) insert—

“(ba) HIS;”,
(ii) after “them” insert “(in the case of HIS, in connection with the exercise of
that body’s health service functions only)”,

5

(b) in each of subsections (3) and (4), for “and (b)” substitute “, (b) and (ba)”.
20

In section 87 (regulation of financial arrangements of Health Boards)—
(a) in subsection (1), after “Agency” insert “HIS”,
(b) after subsection (3) add—
“(4) In relation to HIS, the references—

10

(a) in subsection (1) to payments;
(b) in subsection (2) to arrangements and affairs; and
(c) in subsection (3) to affairs,
are to be construed as references to payments, arrangements and affairs for or
in connection with the exercise by HIS of its health service functions only.”.

15

21

In section 105 (orders, regulations and directions), in subsection (3)—
(a) after “under”, where it first occurs, insert “section 10N, section 10Z2 or”,
(b) after “under”, where it second occurs, insert “section 10G, 10Z10(2A) or”.

22
20

In section 108 (interpretation and construction), after the definition of “health service
hospital” insert—
“HIS” has the meaning indicated in section 10A;”.

National Health Service and Community Care Act 1990 (c. 19)
23

In the National Health Service and Community Care Act 1990, in subsection (7) of
section 60 (removal of Crown immunity), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland established under section 10A of that
Act;”.

25

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
23A

In schedule 3 to the Ethical Standards in Public Life etc. (Scotland) Act 2000 (devolved
public bodies)—
(a) the entry relating to NHS Quality Improvement Scotland is repealed,

30

(b) at an appropriate place, in alphabetical order, insert—
“Healthcare Improvement Scotland”.
Scottish Public Services Ombudsman Act 2002 (asp 11)
23B
35

In Part 1 of schedule 2 to the Scottish Public Services Ombudsman Act 2002 (listed
authorities), after paragraph 4(f) add—
“(g) Healthcare Improvement Scotland”.
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Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
23C

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities), under the heading “National Health Service bodies”, at the
appropriate place in alphabetical order, insert—
“Healthcare Improvement Scotland”.

5

Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
23D

The Mental Health (Care and Treatment) (Scotland) Act 2003 is amended as follows.

23E

In section 7 (duty to bring matters generally to the attention of Scottish Ministers and
others), after paragraph (e) insert—
“(ea) Healthcare Improvement Scotland;”.

10

23F

In section 8(3) (duty to bring specific matters to the attention of Scottish Ministers and
others etc), after paragraph (j) insert—
“(ja) Healthcare Improvement Scotland;”.

23G

In section 9(2) (duty to give advice), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”.

15

23H

In section 17(2) (duties of Scottish Ministers, local authorities and others as respects
Commission), after paragraph (h) insert—
“(ha) Healthcare Improvement Scotland;”.

23I

In section 34(3) (inquiries under section 33: co-operation), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland;”.

20

Smoking, Health and Social Care (Scotland) Act 2005 (asp 13)
24

25

In section 30 of the Smoking, Health and Social Care (Scotland) Act 2005
(implementation of certain decisions under the Regulation of Care (Scotland) Act 2001),
subsection (2) is repealed.

Human Tissue (Scotland) Act 2006 (asp 4)
25

30

In section 13 of the Human Tissue (Scotland) Act 2006 (preservation for
transplantation), in subsection (5), in the definition of registered independent health care
services, for the words from “section 2(5)” to the end of the definition substitute
“section 10E of the National Health Service (Scotland) Act 1978 (c. 29)) registered
under section 10O of that Act;”.

Adult Support and Protection (Scotland) Act 2007 (asp 10)
26

In the Adult Support and Protection (Scotland) Act 2007—
(a) in section 5 (co-operation), in subsection (1), after paragraph (b) insert—
“(ba) Healthcare Improvement Scotland,”,

35

(b) in section 42 (Adult Protection Committees), in subsection (3), after paragraph (b)
insert—


2429

162

Public Services Reform (Scotland) Bill
Schedule 12—Healthcare Improvement Scotland: modifications of enactments
“(ba) Healthcare Improvement Scotland,”.

Protection of Vulnerable Groups (Scotland) Act 2007 (asp 14)
27

In the Protection of Vulnerable Groups (Scotland) Act 2007—
(a) in section 8 (provision of prescribed information to the Scottish Ministers by
certain persons)—

5

(i)

in subsection (2), after the entry relating to the General Teaching Council
for Scotland in the list of persons to whom the section applies insert—
“Healthcare Improvement Scotland”,

(ii) in subsection (3), after paragraph (a) insert—
“(aa) in relation to Healthcare Improvement Scotland, such functions as are
conferred on it by virtue of the National Health Service (Scotland) Act
1978 (c. 29) and any other enactment,”,

10

(b) in section 19 (information held by public bodies etc.), in subsection (3), after the
entry relating to Health Boards and Special Health Boards in the list of persons
who may be required to provide information under subsection (1)(b) of that
section insert—

15

“Healthcare Improvement Scotland”,
(c) in section 30 (notice of listing), in subsection (7), after the entry relating to the
General Teaching Council for Scotland in the list of persons who are “relevant
regulatory bodies” insert—

20

“Healthcare Improvement Scotland”,
(d) in section 94 (meaning of “protected adult”), in subsection (3), after paragraph (b)
add—
“(c) paragraph (b)(iii) to (vi) of that subsection have the same meanings as in
section 10F of the National Health Service (Scotland) Act 1978 (c. 29).”,

25

(e) in schedule 2 (regulated work with children), in paragraph 10, for “the 2001 Act”
substitute “section 10F of the National Health Service (Scotland) Act 1978 (c.
29)”,
(f) in schedule 3 (regulated work with adults), in paragraph 7—
(i)

30

after “of”, where it second occurs, insert “section 10J or 10L of the
National Health Service (Scotland) Act 1978 (c. 29) or”,

(ii) the words “, and “independent health care service”” are repealed,
(iii) at the end add “; and “independent health care service” has the same
meaning as in section 10F of the National Health Service (Scotland) Act
1978.”,

35

(g) in the heading to that paragraph of schedule 3, after the word “Scotland” (inserted
by schedule 10), add “and Healthcare Improvement Scotland”.
Public Health etc. (Scotland) Act 2008 (asp 5)
28
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(a) in section 6 (duty of health boards and local authorities to co-operate with certain
persons), in subsection (2), after paragraph (d) insert—
“(da) Healthcare Improvement Scotland;”,
(b) in section 117 (disclosure of information), in subsection (8), after paragraph (d)
insert—

5

“(da) Healthcare Improvement Scotland;”.
SCHEDULE 12A
(introduced by section 91A)
THE MENTAL WELFARE COMMISSION FOR SCOTLAND: MODIFICATIONS OF THE MENTAL HEALTH
(CARE AND TREATMENT) (SCOTLAND) ACT 2003

10

15

1

In section 326(4)(a) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13), for “3(3)” substitute “2A(2) or 7A(4)”.

2

Schedule 1 to that Act is amended as follows.

3

Paragraphs 3, 4 and 5 are repealed.

4

After paragraph 2 insert—
“Membership
2A(1)

The Commission is to consist of the following members—
(a) a person appointed by the Scottish Ministers to chair the Commission;
and
(b) no fewer than 6 nor more than 8 other members appointed by the
Scottish Ministers.

20

25

(2)

The Scottish Ministers may by order amend sub-paragraph (1)(b) by
substituting for the minimum or maximum number of members for the time
being specified there such other number as they think fit.

2B (1)

In appointing members, the Scottish Ministers are to have regard to the
desirability of including—
(a) persons who have experience of, and have shown capacity and capability
in, the provision of services to those who have a mental disorder;
(b) persons who use, or have used, such services;
(ba) persons who are, or have been, carers of those who have a mental
disorder;

30

(c) persons who have such other skills, knowledge or experience as the
Scottish Ministers consider to be relevant in relation to the exercise of
the Commission’s functions.
35

(2)

In appointing members under paragraph 2A(1)(b), the Scottish Ministers must
appoint at least—
(a) one person who falls within paragraph (b) of sub-paragraph (1) of this
paragraph; and
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(b) one person who falls within paragraph (ba) of sub-paragraph (1) of this
paragraph.
Terms of appointment etc.
2C (1)

5

(2)

Each member of the Commission is to be appointed for such period as the
Scottish Ministers think fit.
A member—
(a) holds and vacates office in accordance with the terms and conditions of
appointment; but
(b) may, by written notice to the Scottish Ministers, resign office as a
member.

10

(3)

A person is, on ceasing to be a member, eligible for reappointment.

Removal of members
2D

The Scottish Ministers may, by written notice, remove a member from office if
they are satisfied that—
(a) the member—

15

(i)

has been adjudged bankrupt;

(ii) has granted a trust deed for creditors or a composition contract;
(iii) has proposed a voluntary arrangement which has been approved;
(b) the member’s estate has been sequestrated;
(c) the member has been absent from 3 consecutive meetings of the
Commission without the permission of the Commission;

20

(d) the member is otherwise unfit or unable to discharge the functions of a
member.
Disqualification from membership
2E

25

A person is disqualified from appointment, and from holding office, as a
member of the Commission if that person is—
(a) a member of the Scottish Parliament;
(b) a member of the House of Commons;
(c) a member of the European Parliament.”.

30

5

In paragraph 7—
(a) in sub-paragraph (1), after “below” insert “and paragraph 10A”,
(b) in sub-paragraph (1)(a), for “officer” substitute “executive”,
(c) in sub-paragraph (3), for “officer” substitute “executive”,
(d) in sub-paragraph (4), for “officer” substitute “executive”.

35
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“Commission Visitors

5

10

7A(1)

The Commission must appoint such staff, employed under paragraph 7(1)(a) or
(b), to exercise the functions of Commission Visitors; and when doing so those
staff are to be known as Commission Visitors.

(2)

The Commission may arrange for such other persons as it thinks fit to be
appointed as and exercise the functions of Commission Visitors; and when
doing so those persons are to be known as Commission Visitors.

(3)

There may be no more than 10 Commission Visitors appointed by the
Commission under sub-paragraph (2).

(4)

The Scottish Ministers may by order amend sub-paragraph (3) by substituting
for the maximum number of Commission Visitors for the time being specified
there such other number as they think fit.

(5)

In appointing Commission Visitors, the Commission is to have regard to the
desirability of appointing—
(a) persons who have experience of, and have shown capacity and capability
in, the provision of services to those who have a mental disorder;

15

(b) persons who use, or have used, such services;
(ba) persons who are, or have been, carers of those who have a mental
disorder;
(c) persons who have such other skills, knowledge or experience as the
Commission considers to be relevant in relation to the exercise of the
functions of Commission Visitors.

20

(6)

In appointing Commission Visitors, the Commission must appoint at least—
(a) one person who falls within paragraph (b) of sub-paragraph (5); and
(b) one person who falls within paragraph (ba) of sub-paragraph (5).

25

(7)

In this Act (unless the context otherwise requires), any reference to a function
of a Commission Visitor (or the functions of Commission Visitors) is a
reference to a function conferred by this Act or any other enactment.

Commission Visitors: further provision
30

35

7B (1)

The arrangements entered into by virtue of paragraph 7A(2) may include
provision with respect to the payment of remuneration and allowances to, or
amounts in respect of, such persons.

(2)

Persons appointed as Commission Visitors by virtue of paragraph 7A(2) are
not members of staff of the Commission.

Medical Visitors
7C (1)

40

(2)

In appointing Commission Visitors, the Commission must appoint one or more
persons who have such qualifications, training and experience as may be
prescribed by regulations for the purposes of carrying out the functions of
Commission Visitors under section 15 of this Act.
Persons so appointed may also be known as Medical Visitors.
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Committees
7D(1)

The Commission may establish committees for any purpose relating to its
functions.

(2)

Subject to sub-paragraph (7), the Commission is to determine the composition
of its committees.

(3)

The Commission may appoint persons who are not members of the
Commission to be members of a committee.

(4)

A committee of the Commission is to comply with any directions given to it by
the Commission.

(5)

The Commission must establish at least one committee (an “advisory
committee”) for the purpose of giving advice to it about matters connected to
its functions.

(6)

In considering how to exercise its functions, the Commission must have regard
to relevant advice and information given to it by any advisory committee
(whether or not given at its request).

(7)

An advisory committee must include persons of a description as may be
prescribed by regulations.

5

10

15

Procedure and meetings
7E(1)

The Commission may determine its own procedure and that of its committees,
including a quorum for meetings.

(2)

The validity of any proceedings of the Commission, or any of its committees,
is not affected by a vacancy in membership nor by any defect in the
appointment of a member.

(3)

Members of the Scottish Executive and persons authorised by the Scottish
Ministers may attend and take part in meetings of the Commission or any of its
committees, but are not entitled to vote at such meetings.

20

25

Exercise of certain functions etc.
7F(1)

A member of the Commission may not—
(a) exercise the functions of a Commission Visitor;
(b) be appointed as a Commission Visitor.

30

35

(2)

The chief executive may not be a member of the Commission.

(3)

A member of staff of the Commission (other than a Commission Visitor) may
not exercise the functions of a Commission Visitor.

(4)

An appointment as a Commission Visitor under paragraph 7A(1) does not
affect the appointed person’s—
(a) status as employed under paragraph 7(1)(a) or (b), or
(b) ability to perform the duties of the person as so employed.
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Delegation of functions
7G(1)

The Commission may, subject to sub-paragraphs (2), (3) and (4), authorise—
(a) the chief executive;
(b) any other employee;
(c) any of its committees,

5

to exercise such of its functions, and to such extent, as it may determine.
(2)

The Commission may not authorise any of the following functions to be
exercised by any other person—
(a) the functions of the Commission under section 12 (investigations: further
provision);

10

(b) the approval of any acquisition or disposal of land or other property with
a value greater than £50,000 or such other amount as the Commission
may, with the consent of the Scottish Ministers, determine;
(c) the approval of annual reports and accounts;
(d) the approval of any budget or other financial plan.

15

20

(3)

Any function conferred on a Commission Visitor may not be delegated by the
Commission.

(4)

Sub-paragraph (1) does not affect the responsibility of the Commission for the
exercise of its functions.

(5)

The chief executive may, with the consent of the Commission, authorise—
(a) any other employee;
(b) any of the Commission’s committees,
to exercise such of the chief executive’s functions, and to such extent, as the
chief executive, with such consent, may determine.

25

(6)

Sub-paragraph (5) does not affect the responsibility of the chief executive for
the exercise of the chief executive’s functions.

Mandatory delegation of functions to chief executive
7H(1)
30

(2)

The Commission must delegate to the chief executive the functions mentioned
in sub-paragraph (2).
The functions are—
(a) the Commission’s functions relating to the discharge of patients under
this Act;
(b) the Commission’s functions under section 73 of the Adults with
Incapacity (Scotland) Act 2000 (asp 4).

35

(3)

When exercising those functions so delegated, the chief executive must—
(za) consult the Commission;
(a) consult a Commission Visitor in every case in which it appears to the
chief executive appropriate to do so;
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(b) have regard to any relevant guidance issued by the Commission.
(4)

Sub-paragraph (1) does not affect the responsibility of the Commission for the
exercise of its functions.

Location of office
7I

5

The Commission’s determination of the location of its office premises is
subject to the approval of the Scottish Ministers.”.

8

Paragraph 8 is repealed.

9

After paragraph 10 insert—
“Transitional provision: first chief executive

10

10A(1) The person who, immediately before the coming into force of this paragraph,
holds (by virtue of paragraph 7) the post of chief officer of the Commission
becomes the first chief executive of the Commission.
(2)

But if—
(a) there is no person holding that post immediately before the coming into
force of this paragraph; or

15

(b) the person holding the post immediately before the coming into force of
this paragraph is unwilling or unable to be the chief executive,
the Scottish Ministers are to make the first appointment of the chief executive
of the Commission on such terms and conditions as the Scottish Ministers may
determine.

20

25

(3)

Each subsequent chief executive is appointed in accordance with paragraph 7.

(4)

Where sub-paragraph (1) applies, the person becoming the first chief executive
of the Commission does so on the terms and conditions which applied to the
post of chief officer held by that person.

Transitional provision: Commissioners
10B

30

Any person who, immediately before the coming into force of this paragraph,
is a member of the Commission (including any ex officio members) by virtue
of paragraph 3 ceases automatically to hold office as such a member.”.
SCHEDULE 13
(introduced by section 92)
SCRUTINY FUNCTIONS: PERSONS ETC. SUBJECT TO USER FOCUS DUTY

Accounts Commission for Scotland
Drinking Water Quality Regulator for Scotland
Healthcare Improvement Scotland
35

Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77)
Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors
of Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5)


2436

Public Services Reform (Scotland) Bill
Schedule 14—Scrutiny functions: persons etc. subject to duty of co-operation

169

Her Majesty’s Chief Inspector of Prisons for Scotland
Her Majesty’s Chief Inspector of Prosecution in Scotland
Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed
by Her Majesty under the Education (Scotland) Act 1980 (c. 44))
5

Mental Welfare Commission for Scotland
Office of the Scottish Charity Regulator
Scottish Road Works Commissioner
Social Care and Social Work Improvement Scotland

10

SCHEDULE 14
(introduced by section 94)
SCRUTINY FUNCTIONS: PERSONS ETC. SUBJECT TO DUTY OF CO-OPERATION
Accounts Commission for Scotland
Healthcare Improvement Scotland

15

Her Majesty’s Chief Inspector of Constabulary and Her Majesty’s Inspectors of
Constabulary appointed under section 33 of the Police (Scotland) Act 1967 (c. 77)
Her Majesty’s Chief Inspector of Fire and Rescue Authorities, Her Majesty’s Inspectors
of Fire and Rescue Authorities and Assistant Inspectors of Fire and Rescue Authorities
appointed under section 43 of the Fire (Scotland) Act 2005 (asp 5)
Her Majesty’s Chief Inspector of Prisons for Scotland

20

Her Majesty’s Chief Inspector of Prosecution in Scotland
Her Majesty’s inspectors of schools (that is to say, the inspectors of schools appointed
by Her Majesty under the Education (Scotland) Act 1980 (c. 44))
Mental Welfare Commission for Scotland
Social Care and Social Work Improvement Scotland
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[AS PASSED]

An Act of the Scottish Parliament to make provision for the purpose of simplifying public
bodies, including the transfer and delegation of certain functions, the dissolution of certain
bodies and provision in relation to the regulation of officers of court; to enable provision to
be made for the purpose of improving the exercise of public functions and for removing and
reducing burdens resulting from legislation; to make provision for the publication of
information on expenditure and certain other matters by certain public bodies; to establish
Creative Scotland with functions in relation to the arts and culture and industries and other
activity the focus of which is the application of creative skills; to establish Social Care and
Social Work Improvement Scotland with scrutiny functions in relation to care services and
social work services; to establish Healthcare Improvement Scotland with scrutiny and other
functions in relation to services provided under the National Health Service and independent
health care services; to amend the Mental Health (Care and Treatment) (Scotland) Act 2003
to make provision in relation to the Mental Welfare Commission for Scotland; to make
provision about the exercise of scrutiny functions by certain bodies, including provision in
respect of the involvement of users of scrutinised services, co-operation and joint inspections;
to amend Part 2 of the Public Finance and Accountability (Scotland) Act 2000 in relation to
audit authorities and audit reports and examinations under that Part; to amend the Scottish
Public Services Ombudsman Act 2002 to make provision in relation to complaints handling
procedures of listed authorities; to amend the Charities and Trustee Investment (Scotland)
Act 2005 in relation to the regulation of charities and charity trustees; and for connected
purposes.
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