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COVID-19 COMMITTEE
AGENDA
9th Meeting, 2021 (Session 5)
Wednesday 10 March 2021
The Committee will meet at 11.00 am in a virtual meeting and broadcast on
www.scottishparliament.tv.
1.

Decision on taking business in private: The Committee will decide whether to
take agenda item 3 in private.

2.

Covid-19: Next steps: The Committee will take evidence on the Coronavirus
(Scotland) Acts (Amendment of Expiry Dates) Regulations 2021 [Draft]; and the
Coronavirus (Scotland) Acts (Early Expiry and Suspension of Provisions)
Regulations 2021 (SSI 2021/93) from—
Nicola Sturgeon, First Minister, and Dr Gregor Smith, Chief Medical Officer
for Scotland, Scottish Government.

3.

Consideration of evidence heard: The Committee will consider the evidence
heard earlier in the meeting.

Sigrid Robinson
Clerk to the COVID-19 Committee
Room T3.60
The Scottish Parliament
Edinburgh
Tel: 0131 348 5215
Email: sigrid.robinson@parliament.scot
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Covid-19 Committee
9th Meeting, 2021 (Session 5), Wednesday 10 March 2021
COVID-19: Next steps
Introduction
1. At this meeting, the Committee will take evidence from Nicola Sturgeon, First
Minister and Dr Gregor Smith, Chief Medical Officer for Scotland, Scottish
Government under agenda item 2.
2. This evidence session forms part of the Committee’s next steps inquiry, which is
considering the Scottish Government’s strategy for responding to COVID-19 and
the expiry of the emergency legislation set out in the Coronavirus (Scotland) Acts.
3. The Committee will take evidence on the Scottish Government’s proposals for
extending and expiring provisions contained in these Acts, as set out in the
following subordination legislation, under agenda item 2―
•
•

The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations
2021 [Draft] (from here on referred to as ‘Amendment of Expiry Dates’)
The Coronavirus (Scotland) Acts (Early Expiry and Suspension of Provisions)
Regulations 2021 (SSI 2021/93) (from here on referred to as ‘SSI 2021/93 –
Early Expiry and Suspension of Provisions’)

Background
4. The Committee’s ‘next steps’ inquiry is focused on scrutinising the Scottish
Government’s strategic response to Covid-19 going forward, including its
refreshed strategy and the expiry of its emergency powers. The Committee’s
evidence-gathering on this inquiry has included a range of perspectives,
including―
•
•
•

evidence from public health experts on the development of the pandemic
going forward;
evidence from the public on their views and experience of the public health
response; and
evidence from stakeholders on the use of emergency powers.
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5. This is the last session of the ‘next steps’ inquiry and the Committee will take
evidence from the First Minister on the Scottish Government’s refreshed strategic
framework and its legislative proposals for the renewal of its emergency powers.
Scottish Government strategy for responding to Covid-19 and emergency powers
Scottish Government’s Strategic Framework
6.

On 23 February 2021, the First Minister set out the Scottish Government’s
refreshed strategy for responding to Covid-19, entitled Scotland’s Strategic
Framework Update.

7.

In her statement to the Scottish Parliament, the First Minister announced that,
subject to supply, the Scottish Government is aiming to deliver the first dose of the
vaccine to all those in the nine JCVI priority groups by mid-April and the remining
adult population to have received the first dose of the vaccination by the end of
July 2021.

8. The following diagram details the planned easing of restrictions, as set out in the
Scottish Government’s Strategic Framework Update:

Source: Scotland’s Strategic Framework Update, Scottish Government, 23 February 2021.

9. According to the First Minister, the Scottish Government plans to publish further
updates on the strategic framework in mid-March, which will provide further details
on the timeframe for easing restrictions once the levels approach has been
reintroduced.

2

CVD/S5/21/9/1
Expiry of the emergency powers
10. On 11 February 2021, the Cabinet Secretary for the Constitution, Europe and
External Affairs, Michael Russell MSP, updated the Scottish Parliament on the
Coronavirus Acts: fifth report to Scottish Parliament. In his statement, the Cabinet
Secretary announced that the Scottish Government is considering whether the
emergency legislation should be extended for a further six months–
“As the Parliament will know, the provisions in part 1 of each of the two
Scottish Covid acts are time limited. Those provisions have been extended
once already, from 30 September 2020 to 31 March 2021. Regrettably, we
must shortly consider whether they need to be extended beyond that point
for the final period of six months that is permitted by the legislation. I
acknowledge the work that is being done by the Parliament’s COVID-19
Committee to seek views on such an extension.
The Scottish Government is considering very carefully the provisions in the
acts with regard to such a renewal. Where it is desirable to expire or suspend
further specific provisions, we will seek to do so, but it seems unavoidable
that many of the provisions of the acts will be required after 31 March, to
enable us to deal with the on-going effects of the pandemic. The decision on
whether to extend part 1 of each act is, of course, for the Parliament to make.
We look forward to hearing the outcome of the COVID-19 Committee’s
consideration of those matters. Once all the processes are complete, the
Government will bring forward the necessary regulations for the Parliament’s
consideration, along with a statement of reasons.
Although the majority of the provisions of the United Kingdom Coronavirus
Act 2020 that apply to Scotland are not due to expire until March 2022, I
believe that it would be appropriate to consider the on-going necessity of
those provisions alongside consideration of the Scottish acts. Therefore, the
Scottish Government is also considering whether any of those provisions
should be suspended or expired at 31 March 2021.”
11. On 24 February 2021, the Scottish Government published the Proposed extension
of the Coronavirus (Scotland) Act 2020 and the Coronavirus (Scotland) (No.2) Act
2020: Statement Of Reasons and laid the following regulations―
•
•

The Coronavirus (Scotland) Acts (Amendment of Expiry Dates)
Regulations 2021 [Draft]
The Coronavirus (Scotland) Acts (Early Expiry and Suspension of
Provisions) Regulations 2021 (SSI 2021/93)

12. SPICe has also produced a blog, COVID-19 emergency powers: a short explainer,
detailing the background to the legislation and the process going forward. A copy
of the blog can be found in Annexe B.
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Evidence from the public on their views and experience of the public health response
Citizens’ Panel
13. At its meeting on 26 November 2020, the Committee agreed to convene a citizens’
panel in January 2021. As a result, the Covid-19 Citizens’ Panel was established
to discuss and respond to the following question―
“What priorities should shape the Scottish Government's approach to COVID19 restrictions and strategy in 2021?”
14. The panel comprised of 19 individuals who were broadly representative of
Scotland’s population. The panel met virtually over four Saturdays in January and
February 2021 and their report was published on Thursday, 18 February. The
Committee took evidence from members of the panel at its meeting on Thursday,
18 February 2021.
Call for views
15. On 1 February 2021, the Covid-19 Committee launched a call for views entitled
“Covid-19 legislation: next steps”. The consultation was published on the
Committee’s webpage and asked respondents to address the following
questions―
•

Should Part 1 of the Coronavirus (Scotland) Acts be extended to September
2021?

•

Are sufficient equality and human rights safeguards in place to extend the
powers?

•

What impact might the pre-election recess period have on the governance
and scrutiny of Scotland’s Covid-19 response? How can this be addressed?

•

What can be done to support the public to understand and comply with the
public health restrictions in 2021?

•

What priorities should inform the Scottish Government’s strategy and
response to Covid-19 in 2021?

•

If a similar emergency happens again, what powers should be re-used?
What powers should be modified?

16. The consultation opened on 1 February 2021 and was extended to 19 February
2021, following requests for extensions. More than 800 responses were received,
which have been published on the Scottish Parliament’s Citizens' Space webpage.
17. Common themes that were raised by individual respondents to the call for views
centred on the following issues:
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•

Severity of the current lockdown restrictions: anti-democratic; human
rights; freedom of worship; freedom of association

•

Impact of lockdowns: suicide; gender quality; young people’s education
and welfare; disparity of long-term impact on young people (e.g. jobs)

•

The cost/benefit of the pandemic: high survival rate of Covid vs economic
and other impacts

•

Oversight and scrutiny of decisions: parliamentary scrutiny; explanations
to the public; scientific basis

•

Postponing the election

•

Efficacy of the PCR test

•

Criteria for recording deaths from Covid

•

Alternative treatments for COVID-19: e.g. Vitamin D

•

Communication and evidence base: First Minister’s daily press briefing;
role of scientific advisers; qualifications of scientific advisers;
independence of SAGE

18. SPICe has produced an analysis for the responses using word clouds and network
maps (Annexe A).

Evidence from public health experts on the development of the pandemic going
forward: national and international perspectives
19. At its meeting on 28 February, the Committee heard from the following expert
witnesses in epidemiology, providing national and international perspectives on
the shape of Scotland’s strategy moving forward―
•
•
•

Professor Michael Baker MNZM, Professor of Epidemiology, University of
Otago, Wellington
Professor Sian Griffiths OBE, Emeritus Professor, The Chinese University of
Hong Kong
Professor Mark Woolhouse, Chair of Infectious Disease Epidemiology,
University of Edinburgh

Evidence from stakeholders on the use of emergency powers
20. At its meeting on 4 March, the Committee heard from the following stakeholders
on its next steps inquiry―
•
•

Michael Clancy OBE, Director of Law Reform, Law Society of Scotland
Iain Smith, National and Local Policy Manager, Inclusion Scotland
5
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•
•

Calum Steele, General Secretary, The Scottish Police Federation
Alison Watson, Director, Shelter Scotland

Subordinate Legislation
Policy Background: Amendment of Expiry Dates SSI
21. The Amendment of Expiry Dates SSI is currently in draft form and is due to come
into force on 30 March 2021. A copy of the SSI and policy note is provided in
Annexe C to this paper. According to the policy note, the purpose of the instrument
is as follows―
“The purpose of the instrument is to amend the expiry date of Part 1 of the
Coronavirus (Scotland) Act 2020 and Part 1 of the Coronavirus (Scotland)
(No.2) Act 2020 from 31 March 2021 to 30 September 2021.”
22. The Scottish Government has not provided any associated impact assessment for
this legislation. Although, the policy note states that an assessment of the human
rights and equality impacts of the extension of provisions within the legislation
have been undertaken. The policy note further explains that–
“For some provisions, there have been no significant changes since the time of
the introduction of the Bills, and no additional rights or equality impacts are
expected in the proposed extension of the provisions. For other provisions,
particularly those which are considered to have more significant impacts on
rights and equality, a review of the original impact assessments has been
carried out as part of determining the proposed approach to extension. Detail
of this in relation to particular provisions is set out in the Statement of Reasons
for making these Regulations.”
Policy Background: SSI 2021/93 – Early Expiry and Suspension of Provisions
23. SSI 2021/93- Early Expiry and Suspension of Provisions was laid on 24 February
2021 and will come into force on 29 March 2021. A copy of the SSI and policy note
is provided in Annexe C to this paper. According to the policy note, the purpose
of the instrument is as follows―
“The purpose of the instrument is to expire early certain provisions in the
Coronavirus (Scotland) Act 2020 and the Coronavirus (Scotland) (No.2) Act
2020 on 30 March 2021. Part 1 of each of those Acts expires on 31 March
2021. The Scottish Ministers intend to lay a draft of the Coronavirus (Scotland)
Acts (Amendment of Expiry Dates) Regulations 2021 seeking to amend these
expiry dates to 30 September 2021. This would have the effect that Part 1 of
each of those Acts, other than the provisions that have already been expired,
would then expire on 30 September 2021. This instrument also suspends the
operation of paragraph 24 of schedule 1 of the Coronavirus (Scotland) (No.2)
Act 2020 in relation to marriage and civil partnership.”
24. The Scottish Government has not provided any associated impact assessment for
this legislation.
6
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Parliamentary Procedure
25. The Amendment of Expiry Dates SSI is subject to the affirmative procedure.
26. SSI 2021/93- Early Expiry and Suspension of Provisions is subject to the negative
procedure. A motion to annul the instrument has not been laid.
Delegated Powers and Law Reform Committee (‘DPLR’) Consideration
21. The DPLR Committee considered both SSIs at its meeting on 2 March 2021 and
had no points to raise.

Next steps
22. At its meeting on Thursday 11 March 2021, the Committee will take evidence from
the Cabinet Secretary for the Constitution, Europe and External Affairs, Michael
Russell MSP on the two instruments discussed at this meeting and consider the
corresponding motions.

Committee Clerks
8 March 2021
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SPICe analysis of the responses to the call for views on Covid-19 legislation:
next steps
Understanding this analysis
There are several issues that should be considered when reading this analysis:
Self-selection: While online surveys provide simple and fast access to large groups of
respondents, they do create issues around selection bias. The Committee’s open call
for survey respondents means that recruitment of respondents is often based on selfselection. This method causes under coverage and often extreme self-selection
leading to biased estimates. Thus, Members should interpret results with caution and
bear this self-selection caveat in mind when making inferences from the results.
Timescales: Respondents had a limited time to complete the survey – which may have
limited the number of responses and the level of detail supplied. In addition, the time
available to SPICe to analyse the large number of responses was extremely short and
has limited the scope of this analysis.
Format: the Data Visualisation team in SPICe has used automated text analysis tools
to summarise the key issues coming through from the free text questions:
• Word clouds are simple and show the frequency of words used in response to this
question.
• Network maps are more complex and show the relationship between words used
in responses. It looks at how often a combination of two words occurs in the text
and the order in which they appear. The visuals show the sequence that words
appear using an arrow to identify which word comes first and which second. How
often this word combination is found is shown in the darkness of the arrows.
• Stemming: In both visual types we have stemmed words. This means we have
removed the inflections at the end on the word and just provided the root. For
example, restrictions, restriction, and restricted becomes restrict.
We have provided a word cloud and network diagram for each of the questions:
•
•
•
•
•

Should Part 1 of the Coronavirus (Scotland) Acts be extended to September
2021?
Are sufficient equality and human rights safeguards in place to extend the
powers?
What impact might the pre-election recess period have on the governance and
scrutiny of Scotland’s Covid-19 response? How can this be addressed?
What can be done to support the public to understand and comply with the public
health restrictions in 2021?
What priorities should inform the Scottish Government’s strategy and response
to Covid-19 in 2021?
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•
•

If a similar emergency happens again, what powers should be re-used? What
powers should be modified?
Other issues you wish to raise

Should Part 1 of the Coronavirus (Scotland) Acts be extended to September
2021?
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Are sufficient equality and human rights safeguards in place to extend the
powers?
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What impact might the pre-election recess period have on the governance and
scrutiny of Scotland’s Covid-19 response? How can this be addressed?
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What can be done to support the public to understand and comply with the
public health restrictions in 2021?
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What priorities should inform the Scottish Government’s strategy and
response to Covid-19 in 2021?
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If a similar emergency happens again, what powers should be re-used? What
powers should be modified?
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Other issues you wish to raise

Andrew Aiton
Scottish Parliament Information Centre
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This note was published as a SPICe blog on 25 February 2021

COVID-19 emergency powers: a short explainer
In response to the pandemic, the Scottish Government has used powers which affect
everyone in the country, in many deeply felt and significant ways. In the debate on the
Legislative Consent Memorandum for the UK Coronavirus Bill, the Convener of the
Finance and Constitution Committee highlighted the extent of the emergency powers
(24 March 2020):
“We all know that Governments would normally seek such powers only in times
of war. We also know that, right now, we are in a war against an unseen and
deadly enemy.”
Whilst the government has explicitly aimed to use such powers in way that is
“proportionate to the challenge”, and to “only last as long as is required” (for example
on 1 April 2020), parliaments also have an essential role in their scrutiny (as for
example recently flagged up by a former Permanent Secretary of the UK government’s
legal department).
The powers being used by the Scottish Government come from three main sources:
•
•
•

The UK Coronavirus Act 2020 (referred to as “the UK Act”).
The two Scottish Coronavirus Acts – the Coronavirus (Scotland) Act and the
Coronavirus (Scotland) (No 2) Act.
A wide range of other Acts, including the Public Health etc (Scotland) Act 2008.

There’s a detailed run through of these powers, updated every two months by the
Scottish Government. The fifth such two-monthly report (referred to as the “fifth report”
from here on), was published on 11 February 2021, and set out the latest on the
legislation.
This blog takes a high-level look at the emergency powers in Scotland and plans for
their expiry and renewal.
This is this is a longer blog than normal, we have added a popout contents page below,
to help with navigation.
[contents page]

The three main sources of the emergency powers
The three main sources of the powers being used by the Scottish Government are
explained below.
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1. Devolved powers under the UK Act
Section 49 of the UK Act introduces schedule 19, which gives Scottish Ministers the
powers to make regulations:
“imposing or enabling the imposition of restrictions or requirements on or in
relation to persons, things or premises in the event of, or in response to, a threat
to public health”
This means protecting the community from infectious diseases, contamination or other
such hazards, and these public health regulations include some of the most highprofile measures. For example, they include restricting the operation of retail and
hospitality businesses, restricting public gatherings, requiring the use of face
coverings, and limiting travel between parts of the country.
Other (devolved) measures under the UK Act include powers relating to registration of
health professionals, local authorities’ requirements to assess needs, the registration
of deaths, powers relating to potentially infectious persons, financial assistance to
industry, and the postponement of elections.
More details on the Legislative Consent Memorandum can be seen in the papers for
the Finance and Constitution committee (24 March 2020).
2. Powers under the two Scottish Acts
The two Scottish Coronavirus Acts both contain a wide range of powers.
•

•

The first Scottish Act includes measures relating to evictions, protection of
children and vulnerable adults, the conduct of the courts, release of prisoners,
licensing, local authority meetings, social security and freedom of information.
The second Scottish Act wrapped up an equally wide range of issues, including
student tenancies, carers allowance and support for social care, mental health,
bankruptcy, care homes, marriage and civil partnerships, non-domestic rates
relief, traffic regulation and again freedom of information.

The SPICe briefings on the first Coronavirus bill and the second Coronavirus bill
provides further detail.
3. Powers under a wide range of other Acts
Beyond the specific coronavirus acts, there’s also a wide array of powers that flow
from other legislation. In their fifth (two-monthly) report the government includes
information on a total of 79 regulations which do not stem from either the UK or
Scottish Coronavirus Acts but do come into the category of being “coronavirus related”
(and so are in scope for reporting under section 14 of the second Scottish Act).
These include a huge range of measures including non-domestic rates relief, NHS
charges for overseas visitors, carers allowance, single use plastic bags, prisoners and
young offenders, education appeals, town planning, childcare commitments, and
homeless persons. They also include the international travel regulations (under the
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Public Health etc (Scotland) Act 2008) which have introduced requirements for people
to isolate upon their arrival in Scotland, and most recently, requirements to isolate in
managed accommodation.

A busy time for the parliament
COVID-19 legislation has featured heavily in parliamentary business over the last
year. From 1 March 2020 until 22 February 2021, a total of 401 Instruments were laid
in the Scottish Parliament. 134 of these (or one in every three) were COVID related
(Source: Delegated Powers and Law Reform Committee, information provided to
SPICe).
New procedures to keep pace with the virus
Up until recent times, the procedures for parliamentary scrutiny have not generally
been formulated with a rapidly changing pandemic in mind. Since April 2020, the
Scottish Government has been making emergency legislation using the “made
affirmative” procedure.
Under the made affirmative procedure, an instrument comes into force automatically,
and can remain in force for 28 days starting on the date on which it was made.
Committees carry out their scrutiny following the instrument being laid before
Parliament. If the Parliament does not approve the instrument within 28 days, it will
no longer remain in force. The made affirmative procedure may only be used where
Scottish Ministers consider that the legislation must be made urgently, as clearly,
under this process, the Parliament would have no opportunity to consider measures
before they take effect.
The extensive use of the made affirmative procedure from the period 1 March 2020 to
22 February 2021 is set out in the chart below, which shows a breakdown of the 134
COVID-related instruments:

CVD/S5/21/9/1
ANNEXE B
(Source: Delegated Powers and Law Reform Committee, information provided to SPICe)

In comparison, only three made affirmative instruments were laid in the same period
2019-2020
However in November 2020, the Parliament and the Scottish Government agreed to
revise the approach to scrutiny of emergency regulations, and this now includes
allowing Members the opportunity to scrutinise some draft regulations before they
come into effect.
The new process follows a weekly cycle: On Tuesday the government announces any
changes it intends to make to restrictions in a ministerial statement to the Scottish
Parliament. On Wednesday it publishes a policy statement and draft regulations. On
Thursday the COVID-19 Committee reviews any proposed changes to restrictions,
after which the Parliament may further scrutinise draft proposals in the chamber. On
Friday the Scottish Government lays secondary legislation giving effect to new
restrictions.
SPICe has recently produced a blog setting out how the Parliament has adapted to
ensure that it can operate safely, whilst continuing to function as a legislature at a
time of national emergency.

Are the powers being used “only as long as required”? A look at
expiry and renewal
As well as considering whether the powers being used are proportionate, the
Parliament also needs to test the Scottish Government’s assertion that the powers are
only being used for as long as required.
Firstly, it is worth flagging up that some powers have already been expired, including,
as the Cabinet Secretary reported (11 February 2020), the following examples:
•
•
•
•

Expiry of provisions relating to adults with incapacity that removed the
requirement on a local authority to consult the adult and interested parties in
certain defined and exceptional circumstances.
Suspension of stop-the-clock provisions for guardianship orders and
certificates for medical treatment of adults lacking capacity.
Suspension of the muirburn provision to allow the muirburn season to
commence from October 2020.
Expiry of the provision extending the maximum timescales for which children
could be kept in secure accommodation without the authority of a children’s
hearing or a sheriff.

Beyond those examples, it is useful to look more broadly at what powers are due to
expire when, and potentially, when they could be renewed.
1. The UK Act
Section 89 of the UK Act sets up a sunset provision, meaning the Act expires two
years after the day it was passed, on 25 March 2022, though this is subject to some

CVD/S5/21/9/1
ANNEXE B
exceptions which are set out in the legislation. The Act allows for some provisions to
be suspended (and then revived if needed), whilst certain provisions can also be
permanently expired before the sunset deadline, and some provisions can be
extended beyond the sunset period.
The Act requires the House of Commons to undertake a review of its non-devolved
provisions every six months. On the last occasion, on 30 September 2020, the
Commons debated a motion “that the temporary provisions of the Coronavirus Act
2020 should not yet expire”.
The devolved provisions in the UK Act, including Scotland’s wide-ranging public health
regulations from Schedule 19, are not in scope of the House of Commons six-month
reviews. However, their status, operation and necessity are nevertheless covered in
the Scottish Government’s two-monthly reports to the Scottish Parliament. It is also
worth noting that the “local levels” regulations are also subject to a three weekly
review.
2. The two Scottish Acts
Both the Scottish Acts were originally due to expire on 30 September 2020 (under
Section 12 and Section 9 of the first and second Acts respectively).
However, the Acts set out that Part 1 of each of the Scottish Acts could only be
extended in their entirety and not on a provision by provision basis. So, on 24 August
2020, two sets of regulations were published - the extension regulations, and the
expiry regulations – with both sets of regulations coming into force on 29 September
2020. The extension regulations were also accompanied by a Statement of Reasons.
The extension regulations extended the expiry date of Part 1 of both Scottish Acts to
31 March 2021. The expiry regulations, as their name would suggest, expired
provisions of those Acts which were no longer required beyond 29 September 2020.
The Scottish Government now wishes to extend most of the powers under the Scottish
Acts for a further six months to 30 September 2021 and has laid a new set of extension
regulations and expiry regulations, alongside a new Statement of Reasons (24
February 2021).
However, this extension will not apply to all provisions in the Acts which are currently
in place. The Scottish Government says it has judged that seven measures will no
longer be needed and proposes they be expired on 30 March 2021, including those
related to child assessment orders, the Land Register, the Anatomy Act, muirburn,
fixed penalty notices for 16-18 year olds, low emission zones, and traffic regulation.
Some regulations on marriages and civil partnerships are also suspended.
Under the terms of the two Acts, this is the Scottish Government’s last opportunity to
extend the regulations.
3. Other Scottish Acts
Section 14 of the second Scottish Act requires Scottish Ministers to report on all SSIs
made by Scottish Ministers where the primary purposes relate to coronavirus. Table
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5 in section 8 of the government’s two monthly report identifies 79 SSIs which are in
scope for reporting under section 14 of the second Scottish Act.
These SSIs have a variety of purposes, are based on a range of different sources of
primary legislation, and they also come with a wide range of expiry dates. Some are
open-ended, some are due to expire in March or April 2021, and some are set to expire
when Part 1 of the relevant Scottish Act expires. The largest single group of
regulations relate to the updates of the restrictions and requirements relating to
international travel; and in this case these were each set to expire 12 months from the
commencement date of the first set of these restrictions (from 8 June 2020). The
International Travel Regulations are also subject to a four weekly review requirement.

What is next?
In early March 2021, the COVID-19 Committee will consider the Scottish
Government’s latest review of the regulations, as well as the results of the COVID-19
Committee’s consultation. It will also consider the proposal for another 6-month rollover of the many of the emergency powers in the Scottish Acts. As the Cabinet
Secretary reported to parliament (11 February 2021):
“it seems unavoidable that many of the provisions of the acts will be required
after 31 March, to enable us to deal with the on-going effects of the pandemic”
It is, however, worth noting that, as indicated above, many of the most significant
restrictions that people feel in their everyday lives flow from Schedule 19 of the United
Kingdom Coronavirus Act, and the provisions to allow them to continue will mostly
remain in place until March 2022. Having said that, the Cabinet Secretary also said in
relation to these (11 February 2020) that:
“I believe that it would be appropriate to consider the on-going necessity of
those provisions alongside consideration of the Scottish acts. Therefore, the
Scottish Government is also considering whether any of those provisions
should be suspended or expired at 31 March 2021”.
Finally, one area of concern, raised by the Convener of the COVID-19 Committee (11
February 2020), is a potential gap in scrutiny arrangements, during the Scottish
Parliament election campaign period, and in the early days of the new parliament
when, for example, committees are being established.
Simon Wakefield
SPICe
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Draft Regulations laid before the Scottish Parliament under section 12(5) of the Coronavirus
(Scotland) Act 2020 and section 9(5) of the Coronavirus (Scotland) (No. 2) Act 2020, for approval
by resolution of the Scottish Parliament.

DRAFT SCOTTISH STATUTORY INSTRUMENTS

2021 No.
PUBLIC HEALTH
The Coronavirus (Scotland) Acts (Amendment of Expiry Dates)
Regulations 2021
Made

-

-

-

-

2021

Coming into force -

-

30th March 2021

The Scottish Ministers make the following Regulations in exercise of the powers conferred by
section 12(3)(b) of the Coronavirus (Scotland) Act 2020(a) and section 9(3)(b) of the Coronavirus
(Scotland) (No. 2) Act 2020(b), and all other powers enabling them to do so.
In accordance with section 12(6) of the Coronavirus (Scotland) Act 2020 and section 9(6) of the
Coronavirus (Scotland) (No. 2) Act 2020 the Scottish Ministers have laid before the Scottish
Parliament a statement of reasons as to why this instrument should be made.
In accordance with section 12(5) of the Coronavirus (Scotland) Act 2020 and section 9(5) of the
Coronavirus (Scotland) (No. 2) Act 2020, a draft of this instrument has been laid before, and
approved by resolution of, the Scottish Parliament.
Citation and commencement
1. These Regulations may be cited as the Coronavirus (Scotland) Acts (Amendment of Expiry
Dates) Regulations 2021 and come into force on 30 March 2021.
Amendment of expiry date of Part 1 of the Coronavirus (Scotland) Act 2020
2.—(1) The Coronavirus (Scotland) Act 2020 is amended as follows.
(2) In section 12(1)(c) (expiry) for “31 March 2021” substitute “30 September 2021”.
Amendment of expiry date of Part 1 of the Coronavirus (Scotland) (No. 2) Act 2020
3.—(1) The Coronavirus (Scotland) (No. 2) Act 2020 is amended as follows.

(a) 2020 asp 7.
(b) 2020 asp 10.
(c) Section 12(1) was amended by S.S.I. 2020/299.
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(2) In section 9(1)(a) (expiry) for “31 March 2021” substitute “30 September 2021”.

Name
A member of the Scottish Government
St Andrew’s House,
Edinburgh
Date

(a) Section 9(1) was amended by S.S.I. 2020/299.

2
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EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations amend the Coronavirus (Scotland) Act 2020 (the “first Act”) and the
Coronavirus (Scotland) (No. 2) Act 2020 (the “second Act”).
Part 1 of the first Act and Part 1 of the second Act expire on 31 March 2021. The Coronavirus
(Scotland) Acts (Amendment of Expiry Dates) Regulations 2020 amended the expiry date of Part
1 of the first Act and Part 1 of the second Act to 31 March 2021.
These Regulations further amend those Acts so that Part 1 of the first Act and Part 1 of the second
Act now expire on 30 September 2021.
An impact assessment has not been produced for this instrument.

3
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POLICY NOTE
THE CORONAVIRUS (SCOTLAND) ACTS (AMENDMENT OF EXPIRY DATES)
REGULATIONS 2021
SSI 2021/XXX

1. The above instrument is made by the Scottish Ministers in exercise of the powers
conferred by section 12(3)(b) of the Coronavirus (Scotland) Act 2020 and section
9(3)(b) of the Coronavirus (Scotland) (No.2) Act 2020 (“the Acts”), and all other
powers enabling them to do so. The instrument is subject to the affirmative procedure.
The purpose of the instrument is to amend the expiry date of Part 1 of the
Coronavirus (Scotland) Act 2020 and Part 1 of the Coronavirus (Scotland) (No.2)
Act 2020 from 31 March 2021 to 30 September 2021.

Legislative background
2. The Coronavirus (Scotland) Act 2020 (the “first Scottish Act”) came into force on 7
April 2020 (except for one provision) and the Coronavirus (Scotland) (No.2) Act 2020
(the “second Scottish Act”) came into force on 27 May 2020. The Acts have provided
powers and measures which have helped to protect the public, maintain essential public
services and support the economy in the face of the unprecedented and ongoing public
health and economic challenges created by the pandemic. This includes protections for
individuals in areas such as housing, measures to support the ongoing operation of the
justice system, and support for public bodies in their response to coronavirus (COVID19) such as adjustments to deadlines for reports and accounts.
3. As set out under section 12 of the first Scottish Act, and section 9 of the second Scottish
Act, Part 1 of both Acts were due to expire on 30 September 2020. On 29 September
2020, the Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations
20201 came into force extending the expiry date of Part 1 of both Acts to 31 March
2021. On 11 February, the Cabinet Secretary for Constitution, Europe and External
Affairs advised the Scottish Parliament that the Scottish Ministers were conducting the
analysis necessary to determine whether the Acts should be extended beyond 31 March
20212.
4. In the decision on whether Part 1 of the two Acts should be extended, Scottish Ministers
have given careful consideration to the need to balance the needs of many stakeholders
and partners who wish to see the provisions remain available, against the commitment
given when the Acts were introduced that the provisions would not remain in place
unless they were needed. In view of the continuing risk of the virus, and in particular
in light of the new, more transmissible variant of the virus, the assessment that Ministers

1 https://www.legislation.gov.uk/ssi/2020/299/contents/made
2 https://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750

Certified copy from legislation.gov.uk Publishing

CVD/S5/21/9/1
ANNEXE C

have arrived at is proportionate and appropriate to the scale of that risk.
Policy objectives
5. Parts 1 of the Acts can only be extended in their entirety and not on a provision by
provision basis. This is done through regulations with the agreement of the Parliament,
and anything that should not be extended is therefore required to be expired through
separate regulations.
6. The Scottish Government has taken the decision that, subject to the agreement of
Parliament, Part 1 of both Acts should be extended to 30 September 2021 and has laid
these Regulations to amend the expiry dates accordingly. However, extension under
these Regulations will not apply to all provisions currently in the Acts as some
provisions have already been expired3, while a separate instrument has been made and
laid to expire early certain further provisions on 30 March 2021 - the Coronavirus
(Scotland) Acts (Early Expiry of Provisions) Regulations 2021. Furthermore, the
Bankruptcy (Miscellaneous Amendments) (Scotland) Regulations 20214, if approved
by Parliament, will also expire some provisions under the second Scottish Act from 29
March 2021 and make these permanent.
7. As required by section 12(6) of the first Scottish Act and section 9(6) of the second
Scottish Act, a separate Statement of Reasons has been prepared by the Scottish
Government and laid prior to laying these Regulations, to set out reasons for making
these Regulations.
Consultation
8. A formal public consultation exercise has not been undertaken in relation to this
instrument due to the timescales in which decisions on extension of the Acts and expiry
of provisions not to be covered by an extension have had to be made. However, the
Scottish Government has informally consulted with public bodies and other
stakeholders on development of the approach to extension or expiry of measures
contained in the Acts, and further detail of this is provided in the Statement of Reasons
for making these Regulations.
Impact Assessments
9. No impact assessments have been completed for this instrument. However, as part of
the assessment of the continued necessity of the provisions beyond the 31 March 2021
expiry date of Part 1 of both Acts, assessment of the rights and equality impacts of
extension has been undertaken.
10. Equality Impact Assessments and Child Rights and Wellbeing Impact Assessments
were undertaken for both of the Acts as part of the development of the Bills which were
introduced to Parliament on 31 March and 11 May, respectively. The human rights
impacts were summarised in the Policy Memorandums for each of the Acts.

3 The Coronavirus (Scotland) Acts (Early Expiry of Provisions) Regulations 2020 https://www.legislation.gov.uk/ssi/2020/249/contents/made
4 https://www.legislation.gov.uk/sdsi/2021/9780111049099/contents
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11. For some provisions, there have been no significant changes since the time of the
introduction of the Bills, and no additional rights or equality impacts are expected in
the proposed extension of the provisions. For other provisions, particularly those which
are considered to have more significant impacts on rights and equality, a review of the
original impact assessments has been carried out as part of determining the proposed
approach to extension. Detail of this in relation to particular provisions is set out in the
Statement of Reasons for making these Regulations.

Financial Effect
12. The Cabinet Secretary for Constitution, Europe and External Affairs confirms that no
BRIA is necessary as the instrument has no financial effects on the Scottish
Government, local government or on business.

Scottish Government
Directorate for Constitution and Cabinet
February 2021
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SCOTTISH STATUTORY INSTRUMENTS

2021 No. 93
PUBLIC HEALTH
The Coronavirus (Scotland) Acts (Early Expiry and Suspension
of Provisions) Regulations 2021
Made

-

-

-

-

Laid before the Scottish Parliament
Coming into force -

-

22nd February 2021
24th February 2021
29th March 2021

The Scottish Ministers make the following Regulations in exercise of the powers conferred by
section 13 of the Coronavirus (Scotland) Act 2020(a) and sections 8(1)(a) and 10 of the
Coronavirus (Scotland) (No. 2) Act 2020(b), and all other powers enabling them to do so.
Citation and commencement
1. These Regulations may be cited as the Coronavirus (Scotland) Acts (Early Expiry and
Suspension of Provisions) Regulations 2021 and come into force on 29 March 2021.
Expiry of provisions of the Coronavirus (Scotland) Act 2020
2. 30 March 2021 is specified as the day on which the following provisions of the Coronavirus
(Scotland) Act 2020 expire—
(a) paragraph 2(2) of schedule 3 (period for which child assessment order has effect),
(b) schedule 7—
(i) paragraphs 15 to 18 (land registration: period of effect of advance notice),
(ii) paragraphs 20 to 22 (Anatomy Act 1984: extension of periods),
(iii) paragraphs 32 and 33 (muirburn)(c).
Expiry of provisions of the Coronavirus (Scotland) (No. 2) Act 2020
3. 30 March 2021 is specified as the day on which the following provisions of the Coronavirus
(Scotland) (No. 2) Act 2020 expire—
(a) paragraph 7 of schedule 2 (fixed penalty notices under the Health Protection
(Coronavirus) (Restrictions) (Scotland) Regulations 2020),
(b) schedule 4—
(i) paragraph 13 (low emission zones),
(ii) paragraph 15 (traffic regulation).
(a) 2020 asp 7.
(b) 2020 asp 10.
(c) Paragraphs 32 and 33 of schedule 7 of the Coronavirus (Scotland) Act 2020 were suspended by S.S.I. 2020/260.
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Suspension of provision of the Coronavirus (Scotland) (No. 2) Act 2020
4. The operation of paragraph 24 (marriage and civil partnership) of schedule 1 of the
Coronavirus (Scotland) (No. 2) Act 2020 is suspended.
Saving provision
5. Despite regulation 2(b)(i), paragraph 15 of schedule 7 of the Coronavirus (Scotland) Act
2020, so far as it provides as to the meaning of a reference in paragraph 19 of that schedule to “the
2012 Act”, continues in effect until paragraph 19 ceases to have effect.

MICHAEL RUSSELL
A member of the Scottish Government
St Andrew’s House,
Edinburgh
22nd February 2021
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EXPLANATORY NOTE
(This note is not part of the Regulations)
These Regulations expire certain provisions of the Coronavirus (Scotland) Act 2020 (the “first
Act”) and the Coronavirus (Scotland) (No. 2) Act 2020 (the “second Act”). They also suspend a
provision of the second Act.
These Regulations expire the following provisions—
•

paragraph 2(2) of schedule 3 of the first Act which modifies the period in relation to
which a child assessment order has effect under the Children’s Hearings (Scotland) Act
2011,

•

paragraphs 15 to 18 of schedule 7 of the first Act which extend the period of effect of
advance notices while the Land Register and Register of Sasines are not fully open. The
Keeper of the Registers of Scotland has announced that she will declare the registers fully
open for the making or recording of entries on 1 March 2021,

•

paragraphs 20 to 22 of schedule 7 of the first Act which modify the Anatomy Act 1984 to
extend the periods for which a body or parts of a body can be retained for the purpose of
anatomical examination and enable such bodies or parts of bodies to be retained after
examinations are concluded,

•

paragraphs 32 and 33 of schedule 7 of the first Act which modify section 23 of the Hill
Farming Act 1946, to suspend the muirburn season. The operation of paragraphs 32 and
33 was suspended by the Coronavirus (Scotland) Act 2020 (Suspension: Muirburn)
Regulations 2020 (S.S.I. 2020/260),

•

paragraph 7 of schedule 2 of the second Act which amended regulation 9 of the Health
Protection (Coronavirus) (Restrictions) (Scotland) Regulations 2020 (S.S.I. 2020/103) to
raise (from 16 to 18 years) the age at which a person could be issued a fixed penalty
notice under those Regulations. Those Regulations were revoked on 14 September 2020
by the Health Protection (Coronavirus) (Restrictions and Requirements) (Scotland)
Regulations 2020 (S.S.I. 2020/279),

•

paragraph 13 of schedule 4 of the second Act which requires a report to be laid before the
Scottish Parliament on the progress being made towards the introduction of low emission
zones under Part 2 of the Transport (Scotland) Act 2019. That report was laid on
1 December 2020,

•

paragraph 15 of schedule 4 of the second Act which modifies section 15 of the Road
Traffic Regulation Act 1984 to permit orders made under section 14 of that Act in
relation to footpaths, bridleways, cycle tracks or byways to remain in force for up to 18
months and to be extended beyond that period by the Scottish Ministers.

Regulation 4 suspends the operation of paragraph 24 of schedule 1 of the second Act which places
a duty on the Scottish Ministers, in conjunction with the Registrar General for Scotland, to take
such steps as considered necessary to ensure the continued availability of the solemnisation of
marriages and registration of civil partnerships. It also requires the Scottish Ministers to report
periodically on the steps taken to comply with that duty and on the number of marriages
solemnised and civil partnerships registered during each reporting period.
Regulation 5 saves the effect of paragraph 15 of schedule 7 of the first Act for the purposes of the
definition of the 2012 Act in relation to paragraph 19 of schedule 7.
An impact assessment has not been produced for this instrument.

3
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POLICY NOTE
THE CORONAVIRUS (SCOTLAND) ACTS (EARLY EXPIRY AND SUSPENSION
OF PROVISIONS) REGULATIONS 2021
SSI 2021/93

1. The above instrument is made in exercise of the powers conferred by section 13 of the
Coronavirus (Scotland) Act 2020 and sections 8(1)(a) and 10 of the Coronavirus
(Scotland) (No. 2) Act 2020, and all other powers enabling them to do so. The
instrument is subject to the negative procedure.
The purpose of the instrument is to expire early certain provisions in the
Coronavirus (Scotland) Act 2020 and the Coronavirus (Scotland) (No.2) Act 2020
on 30 March 2021. Part 1 of each of those Acts expires on 31 March 2021. The
Scottish Ministers intend to lay a draft of the Coronavirus (Scotland) Acts
(Amendment of Expiry Dates) Regulations 2021 seeking to amend these expiry
dates to 30 September 2021. This would have the effect that Part 1 of each of those
Acts, other than the provisions that have already been expired, would then expire
on 30 September 2021. This instrument also suspends the operation of paragraph
24 of schedule 1 of the Coronavirus (Scotland) (No.2) Act 2020 in relation to
marriage and civil partnership.

Legislative background
2. The Coronavirus (Scotland) Act 2020 (the “first Scottish Act”) came into force on 7
April 2020 (except for one provision) and the Coronavirus (Scotland) (No.2) Act 2020
(the “second Scottish Act”) came into force on 27 May 2020. The Acts provide powers
and measures which have helped to protect the public, maintain essential public services
and support the economy in the face of the unprecedented and ongoing public health
and economic challenges created by the pandemic. This includes protections for
individuals in areas such as housing, measures to support the ongoing operation of the
justice system, and support for public bodies in their response to coronavirus (COVID19) such as adjustments to deadlines for reports and accounts.
3. As set out under section 12 of the first Scottish Act, and section 9 of the second Scottish
Act, Part 1 of both Acts were due to expire on 30 September 2020. On 29 September
2020, the Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations
20201 came into force extending the expiry date of Part 1 of both Acts to 31 March
2021. On 11 February 2021, the Cabinet Secretary for Constitution, Europe and
External Affairs advised the Scottish Parliament that the Scottish Ministers were
conducting the analysis necessary to determine whether the Acts should be extended
beyond 31 March 20212. That analysis has now been concluded and the Scottish
Government will lay draft regulations3 for Parliament to consider, which seek to extend
the expiry date of Part 1 of both Acts from 31 March 2021 to 30 September 2021.
1 https://www.legislation.gov.uk/ssi/2020/299/contents/made
2 https://www.parliament.scot/parliamentarybusiness/report.aspx?r=13117&i=118750
3 The Coronavirus (Scotland) Acts (Amendment of Expiry Dates) Regulations 2021
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Policy objectives
4. Parts 1 of the Acts can only be extended in their entirety and not on a provision by
provision basis. This is done through regulations with the agreement of the Parliament,
and anything that should not be extended is therefore required to be expired through
separate regulations.
5. During the passage of both Bills, Ministers committed to expiring provisions of both
Scottish Acts as soon as it is appropriate to do so. In the decision on whether Part 1 of
the two Acts should be extended, Scottish Ministers have given careful consideration
to the need to balance the needs of many stakeholders and partners who wish to see the
provisions remain available, against the commitment given when the Acts were
introduced that the provisions would not remain in place unless they were needed.
6. As part of the Scottish Government’s regular reviews of the Acts’ provisions and as
part of the preparations for the potential extension of the Acts, consideration has been
given to whether each individual provision continues to be needed beyond 31 March
2021.
7. It has been judged that the provisions set out in regulations 2 and 3 of these Regulations
will no longer be needed beyond 31 March 2021 and can be expired. The provisions of
both Acts which are expired early on 30 March 2021 will accordingly not benefit from
the extension of Part 1 of both Scottish Acts, should this be agreed to by the Scottish
Parliament. It has also been judged that the provisions set out in regulation 4 of these
Regulations are not currently required but that it would not be appropriate to expire
them at this time.
Expiry of certain provision on 30 March 2021
8. Paragraph 2(2) of schedule 3 of the first Scottish Act modifies section 35(5) of the
Children’s Hearings (Scotland) Act 2011, which sets the maximum period for which a
child assessment order has effect. Under section 35 of that Act, a local authority may
apply to the sheriff for an order to authorise the assessment of a child’s health or
development, or the way in which a child has been or is being treated or neglected.
Paragraph 2(2) of schedule 3 of the first Scottish Act modified the maximum period
during which such an order has effect from 3 to 5 days. The provision has been used on
a minimal number of occasions, only two child assessment orders have been recorded
over the period that the legislation has been in force, and it is the Scottish Government’s
view that the original legislative arrangement and timetabling for these types of order
can be managed within the operating conditions expected to be in place at the end of
March 2021. It is therefore the view of the Government that it is appropriate to expire
this provision as it is no longer required.
9. Paragraphs 15 to 19 of schedule 7 of the first Scottish Act amend the Land Registration
etc. (Scotland) Act 2012 to extend the protected period offered by affected advance
notices until ten days after the Keeper declares the application record in the Land
Register and Register of Sasines fully re-open. This enabled property transactions
underway at the date of Registers of Scotland office closures to continue to settle with
confidence during the period when the property registers were closed, allowing the
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property market to continue to function and preventing transacting parties from
experiencing personal or financial hardship. Following a commitment made during the
progress of the Bill through parliament, the Keeper has consulted with the Law Society
of Scotland and agreed to fully reopen the application record and Register of Sasines
on the 1 March 2021. The practical effect of the reopening will be that the additional
protection afforded to advance notices will fully lapse over time. Consequently,
paragraphs 15 to 18 can be expired on 30 March 2021 as they are no longer necessary.
Paragraph 19, however, requires to remain in force beyond 31 March 2021 for a further
short period in order to ensure that the full protected 35 day period is applied to the
relevant advance notices. Paragraph 19 should therefore not be expired early on 30
March 2021 and should benefit from extension, should that be approved by Parliament.
Provision will be made to expire paragraph 19 as soon as practicable after 5 April 2021
when it becomes spent and is no longer required.
10. Paragraphs 20 to 22 of schedule 7 of the first Scottish Act modify the Anatomy Act
1984 to extend the periods for which a body or parts of a body can be retained for the
purpose of anatomical examination and enable such bodies or parts of bodies to be
retained after examinations are concluded. As cremations have generally been able to
proceed without issue, albeit with further advanced planning, it is the view of the
Scottish Government that this provision is no longer required and can be expired.
11. Paragraphs 32 and 33 of schedule 7 of the first Scottish Act modify section 23 of the
Hill Farming Act 1946, with the effect of suspending the muirburn season during the
period in which paragraph 33 has effect. The operation of paragraphs 32 and 33 was
suspended by the Coronavirus (Scotland) Act 2020 (Suspension: Muirburn)
Regulations 20204. The Scottish Government has received no requests to reinstate the
ban on muirburn since that suspension and no other forms of outdoor work or land
management have been banned outright through the Coronavirus Acts. In the absence
of both evidence that muirburn continues to pose a threat to the work of the emergency
services and requests to revive the provisions, the Scottish Government does not believe
that there is sufficient evidence to continue to differentiate muirburn from other forms
of outdoor work by retaining a provision to proscribe it. It is therefore the Scottish
Government’s view that this is no longer necessary and should be expired.
12. Paragraph 7 of schedule 2 of the second Scottish Act amended regulation 9 of the Health
Protection (Coronavirus) (Restrictions) (Scotland) Regulations 20205 to raise (from 16
to 18 years) the age at which a person could have a fixed penalty notice under those
regulations issued in respect of them. Those regulations were subsequently revoked on
14 September 2020 by the Health Protection (Coronavirus) (Restrictions and
Requirements) (Scotland) Regulations 20206. The Health Protection (Coronavirus)
(Restrictions and Requirements) (Local Levels) (Scotland) Regulations 20207 are now
in place and continue the policy that a Fixed Penalty Notice can only be issued to a
person where it is reasonably believed that the person is aged 18 or over. Paragraph 7
of schedule 2 therefore has no remaining legal effect. As that is the case, and as the
provision in the second Scottish Act is no longer necessary in order to deliver the policy
as it has been achieved by the Health Protection (Coronavirus) (Restrictions and
4 https://www.legislation.gov.uk/ssi/2020/260/contents/made
5 https://www.legislation.gov.uk/ssi/2020/103/contents
6 https://www.legislation.gov.uk/ssi/2020/279/contents
7 https://www.legislation.gov.uk/ssi/2020/344/contents
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Requirements) (Local Levels) (Scotland) Regulations 2020, it is the Scottish
Government’s view that it should be expired.
13. Paragraph 13 of schedule 4 of the second Act requires a report to be laid before the
Scottish Parliament, by 4 December 2020, on the progress being made towards the
introduction of low emission zones under Part 2 of the Transport (Scotland) Act 2019.
As that report was laid on 1 December 20208, paragraph 13 of schedule 4 has no
remaining legal effect, and it is, therefore, the view of the Scottish Government that it
should be expired.
14. Paragraph 15 of schedule 4 of the second Scottish Act modifies section 15 of the Road
Traffic Regulation Act 1984 to permit temporary traffic regulation orders made under
section 14 of that Act in relation to footpaths, bridleways, cycle tracks or byways to
remain in force for up to 18 months and to be extended beyond that period by the
Scottish Ministers. The effect of this provision was to allow local authorities to make
temporary traffic regulation orders regulating the use of routes that are mainly used by
pedestrians, cyclists and persons on horse, for a period of up to 12 months longer than
previously permitted. There have been no known uses of this provision, and there is no
expectation that it will be used in the future. It is therefore the view of the Scottish
Government that this provision is unnecessary and should be expired.
Suspension of provision
15. Paragraph 24 of schedule 1 of the second Scottish Act requires the Scottish Ministers,
in conjunction with the Registrar General of Births, Deaths and Marriages for Scotland,
to take such steps as they consider necessary to ensure that the solemnisation of
marriages and registration of civil partnerships continue to be available in Scotland
whilst paragraph 24 is in force. It specifies that the steps taken must ensure that a
person’s right to marry, which is protected by Article 12 of the European Convention
on Human Rights (“ECHR”), is not disproportionately interfered with for reasons
relating to coronavirus. It also requires the Scottish Ministers to report on the steps
taken and on the number of marriages and civil partnerships that have taken place.
16. It is already the Scottish Government’s policy to ensure the continued availability of
marriage and civil partnership and the provision in the second Scottish Act has not to
date been instrumental in achieving that. Early expiry of the provision was therefore
considered. However, restrictions on marriage and civil partnership could be subject to
further adjustment as a consequence of the pandemic, and given this, and given the
views of stakeholders and others, suspension of the provision is deemed more suitable
at present.
17. At the time of the second Scottish Act, marriage and civil partnership was only available
to those in an emergency situation, for example, if a party to the marriage or civil
partnership was seriously ill. This was principally due to the closure of local
registration offices where notices of intention to marry or register a civil partnership
are processed, where marriage and civil partnership schedules are prepared, and where
some ceremonies take place.

8 The report is expected to be published on the Transport Scotland website shortly
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18. Since the reopening of local registration offices, couples wishing to marry or register a
civil partnership have generally been able to do so. Regulations placing restrictions on
leaving home, on gatherings and on travel have also provided for exceptions to ensure
that it has remained possible for ceremonies and registrations to take place both indoors
and outdoors with limited numbers and with suitable health protection measures in
place.
19. Guidance published on the Scottish Government website, and updated from time to
time, has assisted couples planning to marry or register a civil partnership and
celebrants to understand and take account of relevant restrictions. As part of their
existing work on publishing statistics on vital events, National Records of Scotland
(NRS) already provide quarterly figures on their website9 on the number of marriages
and civil partnerships taking place.
20. While the provision is not currently required, the provision is being suspended rather
than expired in order to take account of the possibility that further restrictions could be
imposed by the Scottish Ministers on public health grounds. In doing so, the provision
could be revived during the extension period to reinstate the direct duty on the Scottish
Ministers and the Registrar General and the requirement to report to the Scottish
Parliament.
Saving provision
21. Whilst paragraphs 15 to 18 of schedule 7 of the first Scottish Act in relation to Land
Registration are to be expired by these regulations, paragraph 19 is to remain in force
for a short period. The regulations therefore save the effect of paragraph 15 for the
purposes of defining “the 2012 Act” (Land Registration etc. (Scotland) Act 2012) in
order that paragraph 19 continues to operate effectively.
Consultation
22. A formal public consultation exercise has not been undertaken in relation to this
instrument due to the timescales in which decisions on extension of the Acts and expiry
of provisions not to be covered by an extension have had to be made. However, the
Scottish Government has informally consulted with public bodies and other
stakeholders on development of the approach to extension or expiry of measures
contained in the Acts, and further detail of this is provided both below and in the
Statement of Reasons for making these Regulations.
23. In considering the expiry of child protection order provision, consultation took place
with Social Work Scotland since the provision impacts on the Chief Social Work
Officers of local authorities. That consultation confirmed that this provision is no longer
needed.
24. HM Inspector of Anatomy and all heads of anatomy schools were consulted on the
continued necessity of the Anatomy Act 1984 provision. No anatomy school currently
possesses bodies beyond the 3 year statutory limit and for bodies approaching the 3
year limit within the next few months, cremations are scheduled as normal. All anatomy
9 Births, Deaths and Other Vital Events - Quarterly Figures | National Records of Scotland (nrscotland.gov.uk)

Certified copy from legislation.gov.uk Publishing

CVD/S5/21/9/1
ANNEXE C

schools unanimously stated that an extension to the provision is not required and should
be expired.
25. In considering the expiry of the traffic regulations provision, the Scottish Government
informally consulted with local authorities and the MSP whose amendment to the
second Bill introduced these measures. Local authorities are unaware of any
circumstances where this provision has yet been used or indeed is intended to be used.
26. In relation to land registration advance notice provision, the full reopening of the
registers and the protected period for advance notices reverting to the position prior to
commencement of these provisions has been well communicated by the Keeper and via
key representative bodies including the Law Society of Scotland. Details of the change
have been published on the Keeper’s website since 3 December 2020.
27. In considering the suspension of the marriage and civil partnership provision in the
second Scottish Act, the Scottish Government informally consulted with NRS and the
MSP whose amendment to the second Bill introduced these measures, who were
supportive of the suspension of this provision.
Impact Assessments
28. No impact assessments have been completed for this instrument. However, as part of
the two-monthly reporting10 to Parliament on the provisions in the Coronavirus Acts,
impacts on rights and equality are regularly considered.
29. Equality Impact Assessments and Child Rights and Wellbeing Impact Assessments
were undertaken for both of the Acts as part of the development of the Bills which were
introduced to Parliament on 31 March and 11 May, respectively. The human rights
impacts were summarised in the Policy Memorandums for each of the Acts.
30. Rights and equality implications were considered in relation to child assessment orders
and it was determined there will be no impact as expiry of these provisions will result
in reverting to standard practice which is already compliant with rights and equality
obligations.
31. Rights and equality implications were considered in relation to the land registration
provisions and it was determined that no additional rights and equality implications
have been identified in relation to expiring the provision. Expiry of these provisions
will result in reverting to the position that existed prior to the pandemic which is already
compliant with rights and equality obligations.
32. No rights or equality implications have been identified in relation to the provisions
concerning duties under the Public Finance and Accountability (Scotland) Act 2000,
the Anatomy Act 1984, muirburn or fixed penalty notices.

10 Section 15 of the first Scottish Act, and section 12 of the second Scottish Act require Scottish Ministers to
review the operation of the provisions of Part 1 of those Acts in each reporting period, and every two months,
report on the status of the provisions and make a statement that they are satisfied that the status of those
provisions is appropriate.
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33. In considering the suspension of the marriage and civil partnership provision in the
second Scottish Act, the Scottish Government considered that the right of men and
women of marriageable age to marry is already protected by Article 12 of the ECHR.
While the right of same sex couples to marry or enter into civil partnerships is not
similarly protected, any restriction that applied only to, or disproportionately to, such
relationships would likely constitute a violation of Article 14 of the ECHR (protection
from discrimination) in conjunction with Article 8 (respect for private and family life).
In any event, there is no likelihood of restrictions being imposed in a way that treats
those relationships less favourably.
Financial Effect
34. The Cabinet Secretary for Constitution, Europe and External Affairs confirms that no
BRIA is necessary as the instrument has no financial effects on the Scottish
Government, local government or on business.

Scottish Government
Directorate for Constitution and Cabinet
February 2021

