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Committee on the Scottish Government Handling of Harassment 
Complaints 

  
Leslie Evans 
Permanent Secretary 

c/o Clerk to the Committee  
Room T1.03  

The Scottish Parliament  
Edinburgh  
EH99 1SP  

  
BY EMAIL  SGHHC@parliament.scot    

  
11 August 2020 

 
 
Dear Ms Evans 
 
I am writing to express the Committee’s frustration and disappointment at the 
very limited amount of information the Scottish Government has chosen to 
disclose to the Committee in relation to the judicial review, which as you are 
aware is at the core of the Committee’s remit. 
 
The Committee is particularly concerned by:  
 

• the limited information the Scottish Government has offered to justify the 
grounds for applying legal professional privilege (both advice and 
litigation); 

• the lack of detail provided on which documents the Scottish Government 
has decided to withhold of its own volition, including on the grounds of 
privilege as opposed to those which it cannot share as there are court 
imposed restrictions or data protection concerns; 

• there being little indication of the specific categories of documents the 
Scottish Government is withholding, or the number of documents you 
have chosen to withhold under each category. 

 
Furthermore, there is little reference in your submission to the need to be 
transparent in order to enable the public to scrutinise the Scottish Government’s 
actions. Amongst other elements where the public has the right to expect the 
Scottish Government to be willing to be scrutinised, is the judicial review which 
cost the public purse in excess of £500,000. The Committee insists that you 
revisit your decision to withhold the vast majority of information related to the 
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judicial review, with a view to markedly increasing how much you share given the 
need to act in the public interest. 
 
We are mindful of the Scottish Government’s repeated commitment to co-operate 
fully with this Committee in its inquiry. Withholding this amount of information, 
and providing the Committee with a submission that is lacking in detail on what 
is being withheld gives the impression that the Scottish Government expects the 
Committee, once again, to have to enter into protracted discussions with the 
Scottish Government to extract the information it needs to effectively scrutinise 
it as part of this inquiry. Therefore the Committee expects, as a matter of absolute 
urgency, a detailed description of the forms of the documents being withheld and 
the specific grounds for doing so, including drawing a clear distinction between 
information the Government is choosing to withhold, for example, due to claiming 
legal professional privilege (detailing either legal or litigation privilege), and those 
where there are court imposed restrictions. 
 
Information the Scottish Government is choosing to withhold 
 
The Committee is fully aware the Scottish Government may be entitled to claim 
legal professional privilege in relation to certain information that would be 
relevant to the inquiry. It is also fully aware that the Scottish Government, as the 
‘client’ receiving that advice, can decide to waive such privilege. The Committee 
believes, given the need for transparency and for the Committee to be able to 
effectively scrutinise the actions of the Scottish Government, that you should 
reconsider your approach to withholding information of the basis of legal 
professional privilege and align it to your previous commitment to this Committee. 
The Committee invites the Government to waive privilege due to the importance 
of this information to the Committee’s remit. 
 
If there is any other information that falls within the scope of the Committee’s 
requests for evidence, including for example, any documents that form part of 
the process of the case, that the Scottish Government has chosen not to provide, 
please provide a list of these and detailed reasoning for this decision in each 
case.  
 
Information the Scottish Government is restricted from providing 
 
The Committee acknowledges, as set out in the letter from the Permanent 
Secretary of 3 June 2020, that there are certain court imposed restrictions 
imposed on the Scottish Government’s provision of evidence in the context, 
namely the court orders protecting the identity of the complainers and the 
undertaking provided by the Scottish Government in relation to specific 
documents in the judicial review. The Committee is also keenly aware that the 
Scottish Government must comply with its data protection obligations. With this 
in mind, the Committee asks for elaboration on its position in the judicial review 
statement “that documents which form part of the court process in relation to the 
judicial review are the property of the Court and cannot be disclosed by the 
Scottish Government, unless they are already in the public domain”. The 
Committee seeks a breakdown of the documents withheld, including those 
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forming part of the process of the case and in each case the Government’s 
understanding on any restrictions in providing it to the Committee. 
 
Together with an explanation of any documents that are withheld in their entirety, 
any absolutely essential redactions in such information should include details of 
the legal basis for the application of each redaction.  
 
The Committee will consider your response at its meeting on 18th August and 
determine what additional steps it must take to get the information it requires. 
The Committee will not hesitate to explore all options available to it to receive the 
documents it requires for this inquiry if the Scottish Government continues to 
refuse to provide documents and to provide an adequate explanation for 
withholding such documents. 
 
Yours sincerely 
 
Linda Fabiani MSP  

Convener 

Committee on the Scottish Government Handling of Harassment 
Complaints   
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Annexe 
 
For reference in considering the Scottish Government’s response, the 
Committee is interested in documents covering the court process of the judicial 
review, including but not limited to: 
   

a. all productions or evidence lodged in process by parties; 
  

b. all affidavits;  
 

c. all interlocutors;  
 

d. all judicial decisions;  
 

e. all pleadings and any adjusted pleadings (with the dates of those 
adjustments) including; 

 
• The Petition as initially lodged and all documents lodged 

with it. 
•  The Answers to the petition on behalf of Scottish Ministers. 
•  Details of all adjustments made to the Petition during the 

Adjustment period. 
•  Details of all adjustments made to the Answers during the 

Adjustment period. 
•  Details of any amendments sought to be made by either 

party. 
•  Details of all motions enrolled by either party with the court 
• All documents lodged by either party with the court and 

details of when they were lodged 
 

f. all material relating to any requests for disclosure of documents by 
either party; 
 

g. all material relating to any Commission for the recovery of 
evidence, including any evidence recovered by such Commissions 
in unredacted form; 

 
h. all information pertaining to legal fees/costs/expenses;  

 
i. all other formal court documents, including any Minutes of 

Agreement, Joint Minutes, etc. 
 

•  Any Statement of issues produced jointly or separately by 
parties prior to the scheduled hearing set down for 15 
January 2019 

•  All documents lodged by either party with the court and 
details of when they were lodged 

• The record or any other aggregated copy of the pleadings. 
 
 
 


