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Dear Linda 

Committee on Scottish Government Handling of Harassment Complaints 

I am writing in response to issues raised in your two letters of 11 August 2020 to the Permanent 
Secretary, Leslie Evans. 

Legal privilege 

You asked that the Scottish Government reconsider its position on waiving legal privilege in 
relation to documents which the Scottish Government holds about the judicial review.  The 
Lord Advocate’s submission to the Committee of 4 August set out in some detail the position 
taken by the Scottish Government as regards the importance of maintaining legal professional 
privilege and the Law Officer Convention.  The Scottish Government seeks to act at all times 
in accordance with the law, and takes legal advice as appropriate.  The Scottish Ministerial 
Code reflects this in its requirement that decisions by Ministers and officials must be properly 
informed by legal advice.  In order to ensure the good government referred to in the Scottish 
Ministerial Code, it is important that Ministers and officials can seek legal advice whenever 
they need to and that legal advice can be freely provided by legal advisers to the Scottish 
Government; these exchanges must be full and frank to be of value.  If the Scottish 
Government were to waive privilege it would undermine this ability on future occasions when 
Ministers and officials choose to seek legal advice and would impact negatively on when and 
how legal advice is provided.  This would not be in the interests of good government and the 
upholding of the rule of law.   

It is for these reasons that it would be inappropriate to waive legal professional privilege in 
respect of communications about these judicial review proceedings and the handling of the 
complaints against the former First Minister.  It is also for these reasons that successive 
administrations of different political complexions have reached the same conclusion in respect 
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of other subject matter.  The fundamental importance of legal professional privilege is routinely 
accepted by the Information Commissioner and by the courts.  

However, as the Scottish Government made clear in its written statement to the Committee 
submitted on 20 July, this position need not impede the Committee’s inquiry.  It does not 
prevent Scottish Government witnesses from explaining in detail to the Committee in their 
evidence what the Scottish Government’s legal position was at various points.  The Lord 
Advocate indicated in his submission to the Committee, and I repeat this intention here, that 
the Scottish Government will be happy to give a full account of its legal position at different 
points in time in relation to areas of interest to the Committee.   

Data protection and legal restrictions 

The Permanent Secretary has already set out in her correspondence with you descriptions of 
the information that must be withheld by the Scottish Government in providing documents to 
the Committee.  In relation to the identification of individuals who are subject to a Contempt of 
Court order, withheld information includes: 

 the nature and location of the roles of the two women who made complaints within the
Scottish Government at any time and specific posts held, including names of their line
managers and immediate colleagues and buildings they worked in;

 their ages, in isolation or in comparison to others, and their experience in any post;

 health or other personal or family information.

The Committee has made clear that it does not wish to know the substance of the complaints.  
Information about the substance of those complaints has been withheld including location, 
time, and nature of the behaviour complained about. 

As the Permanent Secretary has advised previously, the Scottish Government is bound by an 
undertaking to the Court of Session which prevents the disclosure of the content of the 
Investigating Officer’s 3 reports of 22 February, 18 July and 23 July 2018; and the content of 
all documents prepared by the Investigation Officer as part of her investigation including all 
witness statements taken by her, her working notes, and drafts of the reports. 

Court documents 

You asked for an elaboration of the Scottish Government’s position that documents which form 
part of the court process in relation to the judicial review are the property of the court and 
cannot be disclosed by the Scottish Government, unless they are already in the public domain.  
In any court proceedings parties will lodge documents with the court, such as a petition and 
answers, as part of the development of the proceedings, and the court creates its own 
documents such as interlocutors.  Once lodged with the court, these documents are the 
property of the court.  No party may disclose these documents to a third party, such as the 
Committee, without the permission of the court.  The permission of the other party may be 
needed if the other party asserts litigation privilege over the documents.  The Committee may 
wish to consider recovering documents direct from the court under the provision about access 
which are in the Rules of Court of Session.  The position on access is different where a 
document is already in the public domain, however the Scottish Government is not aware that 
any documents created by parties or by the court in the judicial review are in the public domain.  
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The Scottish Government would be happy to agree to any application by the Committee to the 
Court for access to the pleadings, subject to appropriate redactions to comply with any relevant 
legal restrictions. 

Civil Service 

Finally, I would like to underline the status of the Civil Service in giving evidence to the 
Committee, whether in writing or orally.  As set out in statute, the role of the Civil Service – 
including Special Advisers - is to serve, and be accountable to, the elected Government of the 
day.   It is Ministers who are in turn accountable to Parliament for the actions of Government.  
With the express approval of Ministers, civil servants can, and do, have a role in supporting 
Ministers to discharge that accountability to Parliament.  However, it is not possible under the 
Civil Service Code for personal reflections or private opinions to be offered on matters which 
are properly the responsibility of the Government.  To do so would be entirely contrary to the 
constitutional and contractual status of the Civil Service. 

This point is relevant to the suggestion in some of the Committee’s recent letters that civil 
servants should provide written evidence on an individual basis to the Committee rather than 
as part of a Scottish Government response on behalf of Ministers.  The Committee has made 
clear its wish to hear oral evidence from civil servants who can assist with the Committee’s 
considerations.  I must emphasise that officials’ attendance is on behalf of and with the consent 
of Ministers, and not on an individual or personal basis.  Neither Scottish Ministers nor the 
Permanent Secretary of the Scottish Government have the power to set aside or suspend the 
application of the Civil Service Code in Scotland.  

JOHN SWINNEY 
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