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21 September 2020 

Dear Linda, 

Committee on the Scottish Government Handling of Harassment Complaints 

Thank you for your letter of 10 September. 

Documentation provided today 

In my letter to you of 7 September I said that the Scottish Government was preparing a 
chronology which would provide additional detail about the judicial review process, and that it 
was also actively exploring what further steps it can take to enable the Committee to have 
access so far as possible to court documents.  

I am pleased to say that I am today making available to the Committee 127 pages of further 
documentation in order that it is available for the Committee to consider at its meeting on 
22 September.  This is in addition to the 178 documents comprising around 900 pages of 
material previously submitted to the Committee, each of which has been manually processed 
and checked in line with data protection, confidentiality and legal restrictions. 

The additional documentation submitted to the Committee today comprises a 7 page 
detailed chronology of the judicial review and the 120 page ‘Open Record’ as adjusted to 13 
December 2018.  The Open Record sets out the pleadings of the parties in the judicial 
review. The Scottish Government asked Mr Salmond’s lawyers (Levy & McRae) whether 
their client would be content for his pleadings in the Open Record to be shared with the 
Committee.  Levy & McRae have responded today to say that their client does agree to his 
pleadings being provided to the Committee, and they have approved the redacted version of 
the Open Record which the Scottish Government is submitting to the Committee today.  

Levy & McRae have previously made mention in their correspondence to the Committee of a 
‘Closed Record’ but no such document exists.  Levy & McRae and the Scottish Government 
are agreed that this Open Record is the most up-to-date version of the Record which exists.  
You will also wish to be aware of the context of those pleadings and that they do not 
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represent the final position so far as Levy & McRae’s client is concerned. The period for 
adjustment was specifically extended by Lord Pentland in order to allow further adjustment, 
but no such further adjustment took place before the judicial review proceedings ended, and 
no Closed Record was therefore produced. 

I hope the Committee will find this additional material helpful.  The material has been 
prepared quickly, including carrying out the necessary data protection and secure redaction 
processes, so that you have this in time for your meeting tomorrow. 

Further Scottish Government action to provide additional documentation 

The Committee has made clear that it wishes to receive as much detail as possible about the 
judicial review, and the Scottish Government wishes to provide the Committee with as 
complete a picture as possible.  Accordingly, in addition to the documentation being 
submitted today, the Scottish Government is taking substantial further action which I have 
set out below. 

The Scottish Government asked Levy & McRae, on 18 September, for their client’s consent 
to provide the Committee with the original Petition which initiated the judicial review.  Levy & 
McRae have indicated that they need time to consider this request with their client, and we 
will update the Committee once we receive a response.   

The Scottish Government has also asked Levy & McRae, on 18 September, to confirm their 
client’s position as regards sharing with the Committee court-generated documents such as 
interlocutors.  The Scottish Government believes that the Court’s permission will be required 
in order for those documents to be shared with the Committee, and has therefore asked 
Levy & McRae to confirm whether their client would support an application by the Scottish 
Government to the Court in order that those documents can indeed be shared.  Levy & 
McRae have indicated that they need time to consider this request with their client and we 
will update the Committee once we receive a response. 

The Scottish Government will examine the Scottish Government’s remaining pleadings and 
where possible provide the Committee with redacted copies of those. These pleadings may 
repeat information already contained in the Open Record, but they may assist the Committee 
in following the chronology of the Scottish Government’s participation in the judicial review. 
As with the Open Record, we will ask Levy & McRae for their client’s permission to share 
their remaining pleadings. 

As the Committee has recognised, there are a number of legal issues which the Scottish 
Government requires to consider in deciding whether documentation can be provided to the 
Committee.  One of those factors is the terms of the undertaking given by the Scottish 
Government to the Court of Session on 8 January 2019.  The Scottish Government therefore 
intends to initiate legal proceedings to seek a ruling from the Court on whether certain 
specific documentation which the Scottish Government holds is, or is not, covered by that 
undertaking.  The Scottish Government’s position is in favour of the release of those 
documents. Once such a ruling is available more material may become available to be 
shared with the Committee at that point.   

In addition, a Court ruling will enable the Scottish Government to complete the process of 
examining a wider range of documentation as it relates to the judicial review process and 
come to a view on whether it can be submitted.  Given the numbers of documents potentially 
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involved and the manual nature of the necessary processing task to comply with data 
protection, confidentiality and legal restrictions we expect this further exercise to take some 
weeks to complete.     

More generally, where the Scottish Government holds copies of material which Levy & 
McRae provided as part of the judicial review process and where we believe that material 
would aid the Committee, we will ask Levy & McRae for their client’s consent to release that 
material to the Committee, redacted as necessary.  Levy & McRae may also make similar 
enquiries of the Scottish Government. We will let the Committee know if specific permissions 
are given by Levy & McRae on behalf of their client.  This will also enable the Committee to 
consider whether it wishes to request information direct from Levy & McRae.  Where 
necessary the Scottish Government will consider initiating legal proceedings if that is 
required in order to secure permission to release relevant documents to the Committee.   

I hope it has been helpful to set out fully range of action which the Scottish Government has 
taken today and which it will take in the weeks ahead.  We will continue to make available 
documentation requested by the Committee so far as is possible, and I hope that the 
additional steps I have set out above provide the reassurance which the Committee is 
seeking. 

Yours sincerely 

John Swinney  
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