
Written Submission from the Rt Hon W. James Wolffe QC, Lord Advocate 
 
Thank you for your letter of 7 July inviting me to provide written evidence to the 
Committee’s inquiry. 
 
Introduction and background 
 
The Committee has asked the Scottish Government for corporate responses on a 
number of matters relating to the development of the harassment procedure, the 
investigation of the two internal complaints, the judicial review and the First Minister’s 
self-referral under the Ministerial Code. Statements and supporting documents on the 
procedure and the judicial review have already been provided. I understand that the 
statements on the investigation of the complaints and the First Minister’s self-referral 
are in the process of being prepared and that they and the relevant supporting 
documents will be provided to the Committee over the next few weeks. 
 
The Scottish Government is committed to co-operating as fully as possible with the 
Committee’s inquiry. Should the Committee require any further information from the 
Scottish Government once all the corporate responses have been provided, the 
Scottish Government will endeavour to provide that additional information. As set out 
in the Scottish Government’s statement on the judicial review, sent to the Committee 
on 20 July, the Scottish Government is prepared to give a full account of its legal 
position. 
 
In order to set the context for my response to your request it may help if I first provide 
some background information about the office of Lord Advocate. As Lord Advocate, I 
am the senior Scottish Law Officer. As such, I have responsibilities which rest with me 
alone, and, separately, responsibilities which I have as a member of the Scottish 
Government. In brief, the position is as follows. 
 
(i) The Lord Advocate exercises functions which are vested in the Lord Advocate as 
such. These functions (which are defined in the Scotland Act 1998 as “retained 
functions”) include the Lord Advocate’s responsibilities as head of the systems for the 
prosecution of crime and investigation of deaths, which I exercise independently of 
any other person. These are not functions of Scottish Ministers. They rest with me 
alone, as Lord Advocate; although, in terms of the Law Officers Act 1944, they may 
also be exercised by the Solicitor General for Scotland on my behalf. 
 
(ii) The Lord Advocate is also a member of the Scottish Government. The Scottish 
Government is a collective entity, comprising the First Minister, other Ministers 
appointed under section 47 of the Scotland Act 1998, the Lord Advocate and the 
Solicitor General for Scotland. As a collective entity, the Scottish Government has a 
wide range of functions. In terms of the Scotland Act 1998, any member of the 
Government may exercise any of those functions; and all members of the Government 
(including the Law Officers) are collectively responsible for the exercise of those 
functions. 
 
The Scottish Ministerial Code identifies the particular responsibilities of the Law 
Officers within the Scottish Government (paras. 2.30 to 2.43). In particular, the Law 
Officers have Ministerial responsibility for the provision of legal advice to Ministers on 



all matters relating to the law of Scotland (para. 2.31). The Ministerial Code 
acknowledges (para. 2.31) that Law Officers cannot and do not advise on every legal 
issue which may arise, and that the primary source of legal advice for the Government 
is the Scottish Government Legal Directorate (SGLD). 
 
The nature and scale of the activities of Government mean that, in practice, most legal 
advice is provided to Ministers (and to their officials), without reference to the Law 
Officers, by solicitors within the Scottish Government Legal Directorate, or by solicitors 
within private firms under outsourcing arrangements. Where the circumstances merit 
it, counsel may be instructed either from the Scottish Government panel of Standing 
Junior Counsel or as may otherwise be approved by the Law Officers. Regardless of 
whether Law Officers were or were not personally involved in the tendering of advice 
in any particular instance or on any particular matter, as Lord Advocate, I remain, in 
terms of the Ministerial Code, Ministerially responsible for that advice. 
 
Response 
 
I note from your letter that you are seeking my personal account of events; and that 
you are not expecting me to provide copies of records which are already being 
provided as part of a Scottish Government response to the Committee’s previous 
requests. You will appreciate that in responding to you in my official capacity as Lord 
Advocate and as one of the Scottish Ministers, it would not be appropriate for me to 
offer the Committee my personal views on matters and events in relation to the 
conduct of Scottish Government business; or to provide the Committee, on a personal 
basis, with official documents and records for which the Scottish Ministers have 
collective ownership and data protection responsibilities. That material is being 
provided to the Committee by the Scottish Government. The principle of collective 
responsibility is a basic principle of constitutional government within our system, and 
in respect of matters to which collective responsibility applies, that principle binds me, 
as it binds other Ministers. It is described in more detail in the Ministerial Code (paras. 
2.4 to 2.9). It ensures that Ministers, collectively, take responsibility for the actions and 
decisions of the Government. 
 
You will also appreciate that under the terms of the Law Officer Convention (described 
in paragraphs 3-4 of the Scottish Government response on the judicial review) it would 
not be appropriate for me to disclose the fact that legal advice has or has not been 
given to the Scottish Government by, or sought from, the Law Officers on any particular 
matter. The Scottish Government has asserted its legal professional privilege, by 
which I am also bound. The Law Officer Convention is routinely observed by all 
Governments in the United Kingdom. It supports good government in accordance with 
the law, is consistent with Ministerial collective responsibility, ensures that Ministers 
take responsibility for the decisions they make, and reflects the Ministerial 
responsibility of the Law Officers for all legal advice to Government regardless of the 
identity of the lawyer or lawyers involved in tendering advice. The courts have 
acknowledged the importance of the Law Officer Convention, and of legal professional 
privilege, which support the rule of law and the administration of justice. 
 
Against that background, my responses to your specific questions to me are set out 
below. 
 



Policy development 
 
The Committee is interested in any involvement you had in the development of the 
Procedure on handling of harassment complaints involving current or former ministers, 
including consideration of the terms of the policy that explain when and through what 
process complaints should be referred to the police (paragraphs 18 and 19 of the 
policy). 
 
The Scottish Government has provided its response to the Committee on these 
matters. It would not be consistent with the Law Officer Convention for me to disclose 
what, if any, involvement I may or may not have had personally in the development of 
the Procedure. 
 
Complaints handling 
 
The Committee is interested in: 
 

a. when you were first made aware of the existence of complaints that were 
investigated against Alex Salmond under the Procedure on handling of 
harassment complaints involving current or former ministers; 

 
b. when you were made aware, in person or in writing, of the detail of the 

complaints; 
 

c. any involvement in the decision by the Permanent Secretary to make the 
existence of the complaints public; 

 
d. the extent, if any, of your involvement in the decision to refer the complaints to 

the police, what factors were taken into account in taking the decision and at 
that time. 

 
Where you have not had direct involvement but are aware that one of the Scottish 
Government legal advisers provided advice on behalf of the Law Officers the 
Committee requests detail of their actions, wherever possible. 
 
Where you (in your current role or relevant former roles) and other legal advisers to 
the Scottish Government had no involvement in particular stages of the complaints 
handling process set out above please also confirm this in your submission. 
 
As I have indicated above, the Scottish Government will be providing a response on 
the handling of the complaints. It would not be consistent with the Law Officer 
Convention for me to identify which legal advisers provided advice or to disclose what, 
if any, involvement I may or may not have had personally in these matters. The 
Scottish Government has, as I have noted above, stated that it is prepared to give a 
full account of its legal position. 
 
Judicial review 
 
The Committee is interested in the roles and responsibilities in relation to the Scottish 
Government’s conduct of litigation generally and in this case in particular: 



 
a. the extent to which the Scottish Government kept emerging details and 

prospects of success under review; 
b. the factors taken into account in deciding to initially withhold documents 

relevant to the review; 
c. how the decision to settle was taken, including the timing of the decision; 
d. what factors contributed to the cost of settlement. 

 
Please confirm the extent to which you or your legal advisers were involved, including 
providing legal advice, to the Scottish Government in the conduct of the judicial review 
and in particular if you provided legal advice in relation to any of the matters set out 
above. 
 
I have set out in my introductory remarks above, some general information about roles 
and responsibilities in relation to the provision of legal advice to Scottish Government 
generally. In its response on the handling of the judicial review (paras. 31-33), the 
Scottish Government has provided certain further information specific to the question 
about roles and responsibilities in relation to the conduct of litigation and this case in 
particular. It would not be consistent with the Law Officer Convention for me to identify 
which legal advisers provided advice or to disclose what, if any, involvement I may or 
may not have had personally in these matters. 
 
The Scottish Government response on the handling of the judicial review includes 
information which responds to the particular matters which you have asked me to 
address. I can confirm, on behalf of the Government, that, during the judicial review, 
the Government kept emerging details and prospects of success under review. I can 
also confirm on behalf of the Government that there was no decision to withhold 
documents relevant to the judicial review. The decision to settle reflected a conclusion, 
based on a review of all the material which had by then become available, that the 
judicial review should be conceded for the reason set out in the Scottish Government 
response on the handling of the judicial review. The timing of the decision was 
attributable to the identification of additional documents during the commission 
process (which is described in the Scottish Government response) and a review of the 
case undertaken in light of those documents. 
 
The costs of settlement reflected the expenses incurred by the petitioner in pursuing 
the judicial review process assessed by reference to the rules governing the recovery 
of expenses in litigation in the Scottish Courts. As the Scottish Government’s response 
on the handling of the judicial review explains, the judicial review was conceded on 
the basis that the Scottish Ministers would meet the petitioner’s expenses on an agent 
and client, client paying basis. The rules on the recovery of expenses in litigation 
provide for payment of an additional fee in certain specified circumstances, and, in this 
case the Scottish Government accepted that an additional fee was justified on a 
number of heads. The Scottish Government’s response explains the process by which 
the amount payable was agreed. 
 
Yours sincerely, 
 
Rt HON W. JAMES WOLFFE, QC 
LORD ADVOCATE 
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