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Scottish Government Timeline relating to Judicial Review 

This document is provided in response to the request by the Committee in its letter of 
7 October 2020 for a new and more detailed timeline on the judicial review. It should 
be read alongside information already provided, especially the Scottish Government 
written statement of 20 July 2020, the Scottish Government written statement on 
Scottish Government participation in the judicial review: chronology of events of 7 
September 2020, and the oral evidence given to date to the committee by Scottish 
Government witnesses. The written evidence of the Lord Advocate of the 4th August 
2020 is also relevant to this request. 

As the DFM set out in his letter of 14 October, the Scottish Government has initiated 
a process to enable it to submit its fourth tranche of documents in relation to the 
investigation of the complaints. That includes a timeline, and that timeline, along with 
the material relevant to the Committee’s questions, is currently being prepared.  The 
Scottish Government will provide further information about that process in due 
course.   

The judicial review was a complex and detailed legal process that took place over 
several months. The timeline below provides more specific details than the 7 
September chronology, focussing on the Committee’s questions in its letter of 7 
October.  This is informed by our contemporary records of the process and the direct 
recollections from Scottish Government staff. It provides the key milestones in the 
process as we understand them and detail relevant to the Committee’s questions 

that we consider can be released. The Committee should note that while the 
document is detailed, it does not include reference to every incidental event, and if 
more detail on a specific event is requested, the Scottish Government will be happy 
to consider such a request. The Committee will note that the timeline incorporates 
the information released about dates and attendance at consultations with counsel in 
FOI/19/01942 (see https://www.gov.scot/publications/foi-19-01942/ ). 

The Committee asked about attendance at meetings. In this timeline, we include 
reference to those individuals that can be named as well as ‘others’ who cannot (as 

a result of (i) the Law Officer Convention and rules on the disclosure of the 
existence, source or content of legal advice as set out in the Scottish Ministerial 
Code (paragraphs 2.38 to 2.41) which prevents Ministers divulging either who 
provided legal advice or its contents, or (ii) the fact that they are not Senior Civil 
Servants). Where this extends to all attendees at meetings, we use the term 
‘Scottish Government’ to denote multiple other attendees. Where the presence of 

‘others’ is noted, the presence of a particular named person should not be taken to 

mean that that named person was the only senior person in attendance. As set out in 
the Deputy First Minister’s letter of 14 October 2020, some individuals will have 

attended meetings in an oversight and handling capacity while others will have 
attended for the purpose of providing information. 
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The Permanent Secretary and Scottish Ministers decided to defend the judicial 
review on 20 September 2018 based on advice from relevant officials and informed 
by legal considerations. The Permanent Secretary and Scottish Ministers kept the 
prospects of success under regular review for the duration of the period between 20 
September 2018 and 2 January 2019 (including during the meetings referred to in 
the timeline). As the Lord Advocate noted in his evidence, the decision to settle 
reflected a conclusion, based on a review of all the material which had by then 
become available, that the judicial review should be conceded for the reason set out 
in the Scottish Government response on the handling of the judicial review. The 
timing of the decision was attributable to the identification of additional documents 
during the commission process (which is described in more detail in this response) 
and a review of the case undertaken in light of those documents. On 2 January 2019 
the Permanent Secretary concluded that the case should be conceded, at which 
point she informed Scottish Ministers of her conclusion and the Scottish Government 
made the decision to concede the judicial review. 
 
As the Deputy First Minister set out in his letter to the committee of 14 October 2020, 
the following officials in the Senior Civil Service, referred to by the job roles they held 
at the time of the judicial review, had varying levels of involvement in the oversight 
and handling of the judicial review process: Permanent Secretary; Director General, 
Organisational Development & Operations; Interim Director, Scottish Government 
Legal Directorate; and Deputy Director, Scottish Government Legal Directorate. 
Scottish Government acknowledges that there were other civil servants who are not 
being named that engaged in this process and have detailed knowledge of events. 
 
All policy teams within Scottish Government work with lawyers, as well as other 
professionals in all aspects of government work, including the development of 
Government policy, the drafting and implementation of legislation and pursuing and 
defending legal actions. The Scottish Ministerial Code (paragraphs 2.30 to 2,37) 
recognises that it is incumbent on senior Scottish Government officials and Ministers 
to ensure that their decisions are informed by appropriate analysis of the legal 
considerations. The Committee can be assured that this was the case in relation to 
the judicial review, including the decision to defend the judicial review and the 
decision to subsequently concede it. 
 
The Scottish Government has sought to be as transparent as possible in developing 
the timeline below to assist the committee to the fullest extent in the circumstances. 
Nonetheless, a judicial review is a legal process, and consequently, a significant 
proportion of the information the Scottish Government holds in relation to the judicial 
review is subject to legal professional privilege (‘LPP’). The maintenance of LPP and 

the application of the Law Officers’ Convention are part of the normal operation of 
the Scottish Government. The principles of legal privilege and the convention 
support good government by allowing Ministers and officials’ decisions to be 
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informed by appropriate and full legal input when making decisions.  The Scottish 
Government continues to assert LPP over the information it holds and the 
Committee should be aware that Scottish Government witnesses will be giving 
evidence in that context. 
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Date Event Comment 

22 August 
2018 

Following the conclusion of the 
Scottish Government investigation 
into two complaints made against 
the former First Minister, Alex 
Salmond about his conduct while he 
was First Minister, the Permanent 
Secretary notified Mr Salmond of 
her decision.  This was in the form 
of a decision report (which came to 
be referred to as “the Decision” in 

the judicial review proceedings) and 
covering letter. 

The Decision was made in terms of the 
Scottish Government’s procedure for 
“Handling of harassment complaints 

involving current or former ministers” 

(“the Procedure”). 

23 August 
2018 

The former First Minister, through 
Levy & McRae (his legal 
representatives throughout the 
subsequent proceedings), notified 
the Scottish Government that he 
intended to bring a Petition for 
Judicial Review of the Permanent 
Secretary’s Decision in the Court of 
Session. The Permanent Secretary 
and another official consulted with 
Counsel.  Legal Professional 
Privilege (“LPP”) applies. The 
petition for judicial review (“the 

Petition”) was presented to the 
Court and a copy was sent to the 
Scottish Government. Levy & 
McRae informed the Scottish 
Government that they intended to 
make an urgent application to the 
Court of Session (“the Court”) for an 

interim interdict (order) preventing a 
planned public statement being 
made by the Scottish Government 
that day in relation to the fact that 
two complaints against the former 
First Minister had been investigated 
under the Procedure (the interdict 
was not pursued) The Scottish 

The Petition convened two 
Respondents: (1) the Permanent 
Secretary and (2) the Scottish 
Ministers. The Petition had not yet been 
formally lodged with the Court at this 
point. That happened on 31 August 
2018 (as referred to below). 
Further details of the legal arguments 
contained in Petition (and the factual 
bases for those arguments) are set out 
below. 

SP S
GHHC



5 

Government issued a statement of 
24 August). 

28 August 
2018 

The Court of Session made an 
order for intimation and service 
of Levy & McRae’s Petition. 

An order of the Court for intimation and 
service of a Petition is required before a 
Petition can lawfully be served on a 
Respondent. 

31 August 
2018 

The Petition from Levy & McRae 
was formally served on the Scottish 
Ministers and the Permanent 
Secretary.  The Scottish 
Government formally instructed 
Senior and Junior Counsel to act on 
behalf of the Permanent Secretary 
and the Scottish Ministers (the 
Respondents convened in the 
Petition).  

As noted above, the Petition convened 
two Respondents: (1) the Permanent 
Secretary and (2) the Scottish 
Ministers.  The Petition sought, 
amongst other things, to have the 
Decision reduced (that is to be treated 
as if it had never been made or come 
into existence). The Petition put forward 
a large number of different legal 
arguments on a wide variety of issues. 
In summary the Petition asserted: (i) 
ultra vires - the Procedure had no 
statutory or other legal basis and for 
that reason was ultra vires (outwith the 
powers of) the Permanent Secretary (ii) 
error of law - the assertion of the 
Permanent Secretary that in applying 
the Procedure the Scottish Government 
was not asserting any jurisdiction nor 
can it impose any sanction on the 
Petitioner was an error of law (iii) 
incompetency - it was legally 
incompetent for allegations made 
against the Petitioner in respect of 
events occurring before the Procedure 
was put in place to be investigated 
under the Procedure (iv) procedural 
unfairness - both the Procedure and the 
application of the Procedure by the 
Permanent Secretary were procedurally 
unfair (v) irrationality – there was no 
reasonable or rational basis upon which 
the Permanent Secretary could make 
findings of fact on the disputed 
allegations (vi) article 6 of the European 
Convention on Human Rights – the 
Permanent Secretary’s decision was a 
determination of the Petitioner’s civil 
rights and that decision was taken in 
circumstances that contravened the 
Petitioner’s rights under article 6 ECHR 
(vii) breach of legitimate expectation,
irrationality and oppression – one of the
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allegations against the Petitioner had 
effectively already been dealt with 
under a previous procedure and it was 
contrary to the Petitioner’s legitimate 
expectations (and irrational and 
oppressive) for allegation to be ‘looked 
at’ again (viii) privacy and confidentiality 
– the Petitioner contended that on the 
basis that the decision was ultra vires, 
the communication or publication of the 
decision was an unlawful infringement 
of the Petitioners’ rights or privacy and 
the obligation of confidentiality owed to 
him by the Scottish Government. 

4 September 
2018 

A consultation took place later that 
day between Senior and Junior 
Counsel and the Scottish 
Government, including Nicola 
Richards. LPP applies. 
 
 
 

At this early stage in the process the 
Scottish Government was primarily 
concerned with preliminary and 
procedural matters in relation to the 
judicial review.  One such issue was 
whether or not the Scottish 
Government should oppose permission 
being granted by the Court for the 
judicial review to proceed to a ‘First 

Hearing’ (a substantive hearing of the 
legal arguments in the Petition and 
Answers).  A judicial review petition 
requires the permission of the court to 
proceed. The court may only grant 
permission if it is satisfied that the 
person bringing the proceedings (“the 

Petitioner”) has demonstrated a 
sufficient interest in the subject matter 
of the application and that the 
application has real prospects of 
success. Caselaw has established that 
the “real prospects of success” test is a 

relatively low hurdle.  The Respondent 
(the person or body against whom an 
order or remedy is sought) may object 
to permission being granted, but is not 
obliged to do so.   

11 September 
2018 

A further consultation took place 
with Senior and Junior Counsel and 
Scottish Government. LPP applies.  
. 

The Scottish Government at this stage 
was giving ongoing consideration to the 
important preliminary and procedural 
matters including the issue of whether 
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 or not to contest permission being 
granted for the judicial review to 
proceed referred to above. 

20 September 
2018 

The Scottish Government lodged 
notification in Court confirming it 
would not oppose permission being 
granted for the judicial review to 
proceed but that it would contest 
the judicial review. 
 
 

Having given full consideration to the 
matter, the Scottish Government 
concluded that permission for the 
judicial review to proceed to a 
substantive hearing would be likely to 
be granted by the Court and no 
practical purpose would be served by 
opposing the grant of permission.  
 
The Scottish Government established 
the view that the judicial review would 
be defended. This position did not 
change until 2 January 2019. 

27 September 
2018 
 

Scottish Government had a 
consultation with Counsel. LPP 
applies. 
 
The Court set out a timetable for the 
progress of the judicial review 
proceedings. 

The timetable provided for Answers 
(the formal defence to the judicial 
review) by the Scottish Government to 
be lodged by 16 October 2018, and a 
period in which the pleadings (the 
Petition and the Answers) could be 
adjusted until 23 October 2018.  The 
adjustment period allows each party to 
make changes (adjustments) to their 
pleadings in light of the arguments 
made by the opposing party. A 
Procedural Hearing was set down to 
take place on 6 November 2018.  A 
final version of the pleadings and other 
documents required for the hearing 
were ordered to be lodged in Court by 
that date. The Scottish Government 
continued with its preparation of the 
Answers for the judicial review. This 
involved making enquiries as to the 
factual averments (statements) relied 
upon in the Petition. 

September 
2018 to 
January 2019 

In the course of the proceedings 
during this period the Court of 
Session dealt with several 
procedural matters including the 
alteration of the timetable for the 
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judicial review. It is normal in the 
course of judicial review 
proceedings (and indeed in most 
litigation) for procedural issues to 
be dealt with by the Court.   

4 October 
2018  
 

The Court made an order under 
section 11 of the Contempt of Court 
Act 1981 protecting the identities of 
the two complainers in the Scottish 
Government’s internal investigation 
of their complaints. The order 
required the two complainers to be 
referred to in the case as “Ms A” 

and “Ms B”. In the absence of any 
representations from the media, the 
Court confirmed that order on 9 
October. The order remains in 
force.  

 

15 October 
2018 
 

Answers on behalf of the Scottish 
Government were lodged in Court 
and a copy was sent to Levy & 
McRae. 

The Scottish Government Answers put 
forward a robust defence to the 
allegations in the Petition. In summary 
the Answers asserted that a number of 
allegations made by the Petitioner were 
‘out of time’ in that the Petition was 
brought more than three months after 
the grounds for complaint arose and 
there was no good reason for the Court 
to extend that time.  More specifically 
the Answers stated: (i) that the 
Procedure was not ultra vires because 
it was developed by the Scottish 
Government in discharge of its 
responsibilities as an employer to 
ensure the effective investigation of 
complaints of harassment, bullying and 
other appropriate conduct in the 
workplace (ii) – there was no error of 
law as regards the Permanent 
Secretary’s assertions as to jurisdiction 
because the Petitioner had a choice 
whether or not to participate in the 
investigation (iii) incompetency - the 
Procedure was not incompetent 
because it expressly provides for the 
investigation of complaints against 
former ministers and could be expected 
to apply to any complaints made after it 
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came into force regardless of when the 
conduct complained of was said to 
have occurred (iv) procedural 
unfairness – the Procedure, read as a 
whole, was not procedurally unfair and 
neither was its application as regards 
the complaints made against the 
Petitioner (v) the Procedure was not 
irrational as it requires a decision to be 
taken on the evidence available and the 
Petitioner had been provided with 
sufficient information to respond to the 
allegations (vi) there was no 
infringement of the Petitioner’s rights 
under Article 6 ECHR because the 
decision did not determine any of the 
Petitioner’s civil rights or obligations 
(vii) there was no breach of the 
Petitioner’s legitimate expectations (nor 
was the Petitioner treated irrationally or 
oppressively) because the 
Respondents were lawfully entitled to 
consider the particular allegation 
referred to by the Petitioner under the 
Procedure (viii) there was no 
infringement  of the Petitioner’s privacy 
or confidentiality because it was 
necessary for a record of the First 
Respondent’s decision to be 
maintained. 

19 October 
2018 

Junior Counsel consulted with the 
Scottish Government, including 
James Hynd, Nicola Richards, 
Judith Mackinnon and others whose 
identities cannot be disclosed. LPP 
applies.  

 

23 October 
2018 

A further consultation took place 
with Senior and Junior Counsel. 
LPP applies.  
 
Adjustments were made to the 
Petition. 
 

The adjustments to the Petition 
included further factual averments as 
regards the development of the 
Procedure and its application to the 
Petitioner.  The Adjustments also 
placed a Call on the Scottish 
Government to aver “when, by what 
means and in what terms the 
complainers first initiated their 
complaints and whether those 
complaints were first made under and 
in terms of the Procedure and when 
those complaints were first deemed to 
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be formal complaints in terms of 
Paragraph 10 of the Procedure” (see 
Statement 6). Paragraph 10 of the 
Procedure relates to the appointment of 
an Investigating Officer. 

25 October 
2018 

A further consultation took place 
with Junior Counsel with Scottish 
Government including Elizabeth 
Lloyd (representing the First 
Minister’s interests). LPP applies. 

 

30 October 
2018 

Adjustments were made to the 
Answers by the Scottish 
Government. 
 

The Scottish Government’s Adjusted 
Answers set out more fully their 
argument in relation to time bar and, 
amongst other things, provided further 
information on the reasons for the 
development and introduction of the 
Procedure.  

31 October 
2018 
 

The Scottish Government lodged a 
Second Inventory of Productions 
(the documents it intends to rely 
upon and refer to in the 
proceedings) in Court. 
 

The productions lodged included a 
report from Dame Laura Cox on 
Bullying and Harassment of House of 
Commons staff, the House of 
Commons response to the Report, and 
email correspondence relevant to 
certain of the allegations considered by 
the Permanent Secretary in the 
decision. 

2 November 
2018 

The Scottish Government held a 
consultation with Counsel including 
Elizabeth Lloyd (representing the 
First Minister’s interest). LPP 
applies. The Scottish Government 
began to identify and collate 
documents that may be relevant to 
the points raised in the adjusted 
answers, including material relating 
to engagement with the two 
complainers (Ms A and Ms B). 
 
The Scottish Government lodged a 
Written Note of Argument and 
statement of issues with the Court. 
 
James Hynd produced a note 
setting out his rationale for the 
drafting of paragraph 10 of the 

The Written Note of Argument sets out 
the legal grounds on which the judicial 
review was being resisted.  Reference 
was made to case law and other legal 
authority that supported the Scottish 
Government’s position as set out in the 

Answers. 
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procedure (a copy of the note is in 
the annex) 

2 November 
2018 

Levy & McRae intimated a motion 
for Commission and Diligence for 
the recovery of documents and a 
Specification of Documents 
(essentially a description of the type 
and range of documents sought to 
be recovered from the Scottish 
Government). 
 
This Specification of Documents 
focussed on three areas: (i) the 
timing and means of the complaints 
by Ms A and Ms B (ii) the timing 
and means of how the complaints 
by Ms A and Ms B became formal 
under the Complaints Procedure, 
and (iii) the timing and means by 
which the Complaints Procedure 
came into force and how it was 
communicated to staff. 

It was apparent from the Specification 
of Documents that Levy & McRae were 
now looking closely at the 
circumstances in which the complainers 
first approached the Scottish 
Government in relation to their 
complaints whether in a formal or 
informal manner. 
 

5 November 
2018 

Further Adjustments were made to 
the Scottish Government Answers 
(and lodged in Court on 6 
November 2018). 

The Scottish Government’s 
Adjustments provided further detailed 
factual information on the development 
of the Procedure and contact between 
Ms A and Ms B and senior employees 
of the Scottish Government (see 
Answer 6).  The Answers maintained 
the position that contact between Ms A 
and Ms B with senior employees of the 
Scottish Government was justifiable 
and did not affect the lawfulness of the 
manner in which the complaints were 
dealt with under the Procedure.  

6 November 
2018 

A Procedural Hearing took place in 
Court to consider the motion 
(application) made on behalf of the 
former First Minister for a 
Commission (a hearing before a 
Court appointed Commissioner) to 
recover evidence. 
 
 

The parties were allowed a further 
period to adjust Petition and Answers. 
The judge indicated that he did not 
consider that there was a need at this 
stage for a Commission and the motion 
was not insisted on although the judge 
stressed his expectations of full 
compliance with the duty of candour on 
the Scottish Government. SP S
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12 November 
2018 

Levy & McRae intimated a two page 
request to the Scottish Government 
for the recovery (production) of 
documents.  

The request from Levy & McRae 
concerned three meetings between the 
complainers and particular civil 
servants and information about the 
prior involvement of the Investigating 
Officer. 
 
Work to respond to the request by Levy 
& McRae used material so far identified 
and was extended to include material 
related to the development of the 
Complaints Procedure. The material 
identified was collated against the 
terms of the request for information 
made by Levy & McRae.  

13 November 
2018 

The First Minister, the Permanent 
Secretary, Elizabeth Lloyd and 
others had a consultation with 
Counsel. LPP applies. 

 

14 November 
2018 

Further adjustments were made to 
the Answers by Scottish 
Government. 

The adjustments, amongst other things, 
provided further grounds for resisting 
the Petitioner’s argument that that there 

had been a breach of his legitimate 
expectations in relation to the way one 
of the complaints made against him 
had been handled (see Answer 27). 

16 – 21 
November 
2018. 
 

Three tranches of documents were 
sent by the Scottish Government to 
Levy & McRae.  The first was sent 
on 16 November and a second was 
sent on 19 November.  On 21 
November the Scottish Government 
intimated a Third Inventory of 
Productions to Levy & McRae 
comprising the documents sent in 
the first two tranches.  This was 
done to ensure that Levy & McRae 
received material as soon as it was 
available. 

The documents were sent in response 
to the request by Levy & McRae 
intimated to the Scottish Government 
on 12 November 2018 (see above). 
The Third Inventory of Productions was 
extensive and contained over one 
hundred and ten documents including 
emails between the complainers and 
the Scottish Government and 
correspondence relating to prior contact 
of the Investigating Officer with the 
complainers prior to her appointment as 
Investigating Officer.  

14 - 19 
November 
2018 

Further adjustments to the Petition 
were made on 14 and 19 November 
2018 and sent to the Scottish 
Government by Levy & McRae.  

The adjustments focussed on the 
timing and circumstances of contact by 
Ms A and Ms B with the Scottish 
Government and the contact and 
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 involvement with the Investigation 
Officer with them prior to the time when 
she was appointed Investigating Officer 
under the Procedure. In particular it 
was averred that “The appointment of 
the IO was in contravention of the 
Procedure and that was not disclosed 
to the petitioner until 5 November 2018” 

(Statement 2) and that the decision was 
unlawful in respect that “it was tainted 

by bias” (Statement 4(d)) and that 
“Prior to her involvement the IO (Ms 

Mackinnon) had involvement and 
contacts with the complainers” 
(Statement 19). Detailed arguments 
were now being made in the Petition 
that prior contact by Ms A and Ms B 
with senior employees of the Scottish 
Government before they raised formal 
complaints and the circumstances of 
the appointment of the Investigating 
Officer rendered the Decision unlawful. 

20 November 
2018 

Further Adjustments were made to 
the Answers by Scottish 
Government.  
 

In particular, adjustments were made to 
Answer 19 such “that prior to her 

appointment as IO Ms Mackinnon had 
involvement and contact with the 
complainers”. 

23 November 
2018 
 

Further adjustments were made to 
the Petition.  

The adjustments set out detailed 
averments as to the contact between 
senior employees of the Scottish 
Government and Ms A and Ms B prior 
to the point at which formal complaints 
were made and further averments as to 
the Investigating Officer’s knowledge of 

the complaints prior to the stage at 
which they were formally raised under 
the Procedure and prior to her 
appointment as Investigating Officer. 
(See Answers 6 and 19). 

26 November 
2018 

Levy and McRae make further 
request to SG for recovery of 
documents 
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29 November 
2018 
 
 

Further adjustments were made to 
the Answers by Scottish 
Government.  

The adjustments made further 
statements as to the extent of the 
contact between senior employees of 
the Scottish Government and Ms A and 
Ms B prior to formal complaints being 
made (see Answers 6 and 19). The 
Answers maintained the Scottish 
Government’s position that taking all 
the relevant facts and circumstances 
into consideration such contact did not 
make the way in which the complaints 
were dealt with unlawful.  

4 December 
2018 
 

The Petition was further adjusted by 
the Petitioner.  
 
 

The adjustments make further specific 
averments concerning, amongst other 
things, contact between the Ms A and 
Ms B and senior employees of the 
Scottish Government prior to the time 
at which the complaints were made 
formal.  Reference was also made to a 
number of the documents provided to 
Levy & McRae by the Scottish 
Government in the Third Inventory of 
Productions on 21 November 2018.  It 
was also specifically averred that 
having regard to the Permanent 
Secretary’s involvement in the 
development and introduction of the 
Procedure, her knowledge of the 
Investigating Officer’s prior involvement 

in the complaints before her 
appointment as Investigating Officer, 
and her knowledge of an involvement in 
the management of the complaints from 
an early stage, a fair minded and 
informed observer would conclude that 
there was a possibility of conscious or 
unconscious bias in the decisions made 
(see, in particular, Statement 19).     

6 December 
2018 

Levy & McRae enrolled a further 
motion in Court for Commission and 
Diligence for the recovery of 
documents and a four page 
Specification of Documents. The 

The court had initially taken the view 
that there was no need for a 
Commission because the SG would be 
candid in its disclosure of all relevant 
documents.  However, identifying all 
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Scottish Government informed Levy 
& McRae and the Court that it will 
oppose the motion. 
 
 
 
 

documents proved to be a lengthy 
process and so Levy & McRae applied 
to the court for a commission. 
 
This four page Specification of 
Documents requested production, by 
various civil servants and the First 
Minister, of documents showing 
communications between Scottish 
Government and Ms A between 1 
October 2017 and 16 January 2018, 
and between 1 October 2017 and 24 
January 2018 with Ms B, as well as 
internal SG correspondence arising 
from or related to the communications 
received from either Ms A or Ms B in 
the period 1 October 2017 and 31 
January 2018. 
 
In particular request was made for 
disclosure of documents relating to any 
contact or meetings between senior 
employees of the Scottish Government, 
including the Investigating Officer, and 
Ms A and Ms B prior to the point at 
which formal complaints were made 
under the Procedure. 

7 December 
2018 

The court fixed a hearing for 14 
December 2018 to consider the 
Petitioner’s motion for specification 
of documents. 
 
Following a further search, James 
Hynd identified other documents 
and they were sent to Levy & 
McRae. 

 

8 December 
2018 

Further Adjustments were made to 
the Answers by Scottish 
Government. 

The Scottish Government adjustments 
to their answers, amongst other things, 
provided more information about the 
role the Permanent Secretary played in 
the development and introduction of the 
Procedure, that the Permanent 
Secretary was aware by 22 November 
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2017 that complaints had been made 
against the Petitioner, and that the 
Permanent Secretary was aware by 14 
December 2017 that the Investigating 
Officer was involved in the 
management of the complaints.  
 
The Permanent Secretary’s role in 

relation to the procedure, included, for 
example, communicating the new 
procedure to staff.  

10 December 
2018 

Scottish Government consulted with 
Counsel. LPP applies 

 

13 December 
2018 

Documents sent by Scottish 
Government to Levy & McRae. 

 

14 December 
2018 

A Procedural Hearing took place in 
Court at which the motion to appoint 
a Commission to take Evidence 
made on behalf of the former First 
Minister – which was opposed by 
the Scottish Government - was 
granted.  
 

The Scottish Government opposed the 
motion on the basis that the documents 
sought in the Specification did not exist, 
had been provided or would be 
provided on a voluntary basis. Those 
arguments were not accepted by the 
Court. The four page Specification of 
Documents detailed specific source 
material that needed to be included in 
the search such as calendar entries 
and text messages.  Following the 
Procedural Hearing the Scottish 
Government disclosed to Levy & 
McRae four documents that were 
unredacted copies of documents that 
had already been disclosed. Thereafter 
the Scottish Government conducted 
further searches to seek to make sure 
that all documents falling within the 
scope of the Specification had been 
disclosed. The searches were intended 
to identify all the documents held by the 
Scottish Government which show or 
tend to show: (1) initial contact from Ms 
A and Ms B, (2) how and when the 
complaints became formal, (3) how the 
procedure came into effect and was 
agreed and communicated to staff, and 
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(4) on whose authority provisions were
made for the inclusion of former
Ministers and (separately) former staff
in the Procedure. Further documents
were identified as a result of these
searches.

17 December 
2018 

As a result of the Procedural 
Hearing on 14 December, citations 
were received by the following 
Scottish Government staff: 
Permanent Secretary,  Gillian 
Russell, Barbara Allison, Judith 
Mackinnon, James Hynd and 
another who cannot be named (who 
were all due to give evidence at the 
forthcoming Commission 
Scottish Government send further 
documents to Levy & McRae. 

Levy & McRae make further 
requests for recovery of documents 

18  and 19 
December 
2018 

After a search of documents dated 
between 1 October 2017 and 31 
January 2018 (a wider set of dates 
than that searched to meet Levy & 
McRae’s Specification of 

Documents of 2 November which 
wasn’t insisted upon) (the previous 
search related to a period up to 16 
January – the date of Ms A’s

complaint), further documents were 
identified and produced. The 
Scottish Government held a 
consultation with Counsel on both 
days. LPP applies. 

Two of the new documents, produced 
were by the Investigating Officer, were 
a letter from her to Ms A dated 
[Redacted] (not previously supplied or 
identified) and an email chain including 
the Investigating Officer arranging to 
meet Ms B after Ms B had submitted 
her formal complaint. These documents 
had not previously been identified. 

19 December 
2018 

First day of the Commission 
Hearing. Barbara Allison and one 
other person whose identity cannot 
be disclosed gave evidence. It was 
decided that Gillian Russell would 
not give evidence.  The 
Commission was adjourned to 21 
December 2018 to give Levy & 
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McRae the opportunity to consider 
the new documents produced 
A consultation took place between 
the Scottish Government and 
Senior and Junior Counsel later in 
the day. LPP applies. 

20 December 
2018 

DG Organisational Development 
and Operations sent an e-mail 
message to the Permanent 
Secretary, James Hynd, Judith 
MacKinnon, Barbara Allison, Gillian 
Russell and others that cannot be 
named setting out steps that were 
required in relation to searches. 

 

21 December 
2018 

Second day of the Commission 
Hearing. The Permanent Secretary, 
James Hynd, Judith Mackinnon and 
one other person whose identity 
cannot be disclosed gave evidence. 
They each undertook to the 
Commissioner to carry out further 
searches. The search by James 
Hynd revealed no further 
documents and Levy & McRae 
were informed. The search by 
Judith MacKinnon resulted in 
documents being produced and 
handed to the Petitioner’s Senior 

Counsel. 
 
Later in the day the Scottish 
Government has a consultation with 
Senior and Junior Counsel. LPP 
applies. 

 

21 to 29 
December 
2018 
 

Further communications took place 
between Counsel and the Scottish 
Government, including DG 
Organisational Development & 
Operations. LPP applies. 

 

24 December 
2018 

SG IT specialists carry out searches 
of officials’ mailboxes for relevant 

documents. 
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27 December 
2018 

Further documents provided by SG 
to petitioner’s agents and the 

Commissioner. 

 

28 December 
2018 
 

A Procedural Commission hearing 
took place. No evidence was led. A 
resumed Commission Hearing was 
set down for 7 January 2019. 
 

 

31 December 
2018 
 

The Permanent Secretary 
requested and received additional 
legal advice. LPP applies. 

 

2 January 
2019 

Conference calls took place 
between Scottish Government and 
Senior Counsel (and Junior 
Counsel for a later call). LPP 
applies.  
 
Following advice from the DG for 
Organisational Development & 
Operations, the Permanent 
Secretary concluded that the 
Petition should be conceded.  
 
She informed Scottish Ministers of 
her conclusion and the Scottish 
Government made the decision to 
concede the judicial review on the 
basis that the Permanent 
Secretary’s decisions in the 
Decision Report of 21 August 2018 
and the letter to the Petitioner the 
following day were unlawful 
because they were taken in 
circumstances which were 
procedurally unfair and in respect 
that they were tainted by apparent 
bias by reason of the extent and 
effects of the Investigating Officer’s 

involvement with aspects of the 
matters raised in the formal 
complaints against the petitioner 
prior to her appointment as 
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Investigating Officer in respect of 
each of those complaints  
 
The committee is also referred to 
paragraphs 36 to 40 of the Scottish 
Government statement. 

3 January 
2019 

Scottish Government had three 
consultations with Counsel. LPP 
applies.  

 

4 January 
2019 

A Joint Minute was lodged in Court 
in advance of a hearing due to take 
place on 8 January 2019. The Joint 
Minute set out the agreement of the 
parties as to the basis on which the 
Petition was to be conceded. 

 

7 January 
2019 

Scottish Government held a 
consultation with Counsel. LPP 
applies.  

 

8 January 
2019 

A hearing in court took place.  The 
Court issued an interlocutor (order), 
disposing of the Petition. The First 
Minister made a statement in the 
Scottish Parliament about the 
decision of the Scottish 
Government to concede the judicial 
review on the basis of apparent bias 
of the Investigating Officer only. 

 

End.   
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Annex: Note from James Hynd of 2 November 2018 

 
“Interpretation of para 10 of Procedure 
 
Paragraph 10 of the Procedure relating to the appointment of an Investigating Officer 
(IO) provides that: ‘that person will have had no prior involvement with any aspect of 
the matter being raised’. James Hynd (Deputy Director, Cabinet, Parliament and 
Governance Division) has noted the following considerations which he took into 
account in drafting this part of the Procedure: 
 

1. It is standing practice in the SG’s disciplinary procedures that investigating 
officers should have had no involvement in the complaint to be investigated.  
This standing practice was therefore adopted and incorporated into the 
Procedure.   
 

2. This approach is intended to ensure that no person who was an actor in, or 
witness to, the incident(s) at the time they occurred, or in their subsequent 
aftermath, should be appointed as the Investigating Officer.   
 

3. By way of illustration, applying this approach would in practice mean that an 
IO would not be drawn from those who, for example: 
 
• Had some direct involvement in the matter being investigated around 

the time the matter is said to have occurred;  
• Could be called as a witness to provide evidence as part of the 

investigation; 
• Became involved in the matter under complaint as a consequence of 

having a direct line management responsibility around the time of the 
incident for either the complainant or the person subject of the 
complaint; 

• Was an immediate colleague of either the complainant or the person 
subject of the complaint and who may therefore have had, or could 
reasonably be assumed to have had, some involvement in the matter; 

• Had a relationship with either of the parties at the time of the incident, 
or before or subsequently, which would call into question their ability to 
be impartial. 

 
The intention of this approach is clearly to avoid giving rise to any actual or 
perceived conflict of interest on the part of the IO.  The operation of this part 
of the Procedure is not meant to preclude an IO being appointed who had 
some foreknowledge of the circumstances of the complaint as long as that 
foreknowledge would not compromise the IO’s ability to be an impartial 
collector of facts, and as long as the IO had no direct involvement in the 
matter around the time it occurred.”  
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