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 26 Drumsheugh Gardens 
 EDINBURGH EH3 7YR 
 27 November 2006 
 
 LRB79/MPC/LC 
 
To all Scottish Peers 
 
 
Dear  
 
Tribunal, Courts and Enforcement Bill 
Second Reading – 29 November 2006 
 
I am writing about this Bill which is due to have its second reading on 29 November 2006. 
 
The Society has considered the Bill and has the following general comments to make. 
 
Part 1 (Tribunals and Inquiries), Part 2 (Judicial Appointments), Part 6 (Protection of Cultural 
Objects on Loan) and Part 8 (General) together with the relevant schedules apply to Scotland, 
England, Wales and Northern Ireland, on the other hand Parts 3 (Enforcement by taking control 
of goods), 4 (Enforcement of judgements and orders), 5 (Debt management and relief) and 7 
(Miscellaneous) apply only to England and Wales. 
 
It may have been more appropriate for this Bill to have been more structured inasmuch as those 
parts of the Bill which apply to the United Kingdom could perhaps have constituted a separate 
bill whereas the remaining parts could have been placed in a bill for England and Wales only. 
 
The Society has the following comments to make on specific clauses:- 
 
Clause 4 (Judges and other members of the First-tier Tribunal) 
 
This clause is an improvement on the analogous clause as it appeared in the draft bill.   The split 
between clauses 4 and 5, dealing respectively with first tier tribunal judges and other members 
and upper tribunal judges and other members is an improvement, however the bifurcation of the 
tribunals does highlight some anomalies.   For example, employment tribunal chairmen and 
members are located within the first tier tribunal, but the legally qualified members of the Asylum 
and Immigration Tribunal and the Social Security Commissioner are not included as members of 
the first tier tribunal. 
 
 
 



 

 

 
 
 
 
Clause 7 (Chambers:  jurisdiction and Presidents) 
 
Clause 7 is vague in terms of what exactly is meant by “a chamber”.   There is a lack of definition 

f who may preside over a “chamber”.   Where two memo bers are chosen to preside over the same 
ective roles which these two Presidents may 
any detail as the objectives which the Lord 

chamber, there is no specification regarding the resp
xercise.   Furthermore, Clause 7 does not provide e

Chancellor may have in mind when makings provision for the organisation of each of the first tier 
tribunal and upper tribunal into a number of chambers. 
 
Clause 9 (Review of decision by First-tier Tribunal) 
 
Clause 9 indicates that the First-tier Tribunal may review a decision made by it on a matter in a 
case other than a decision which is an excluded decision for the purposes of Section 11(1). 
 

his would appear to include not only questions of law, but also questT ions of fact.   This power 

n and amend the reasons given for the decision, but also set the decision aside.  This is 

has the potential to undermine the normal judicial process, particularly in relation to Clause 9(3) 
where the First-tier tribunal may not only correct accidental errors in the decision or the record of 
he decisiot

a very broad-ranging power and is not restricted to errors of law alone. 
 
Clause 11 (Right to appeal to Upper Tribunal) and Clause 12 (Proceedings on Appeal to Upper 
Tribunal) 
 
t is clear that the right to appeal to the Upper TribunI al is on a point of law only.   There appears 

to be no provision which would allow the possibility that the Upper Tribunal could make a 
decision which it considers appropriate in the light of further findings in fact. 
 
Clause 13 (Right to appeal to Court of Appeal) 
 
This provision is different from the analogous provision on the draft Bill inasmuch as it provides 
in sub-clause (9) that the Upper Tribunal can specify the court which is to be the relevant 
appellate court as respects the proposed appeal.   In terms of sub-section (10) that “relevant court 
of appeal” could, in Scotland be the Court of Session. 
 
t is therefore potentially a mI is-match in terms of the rights of appeal if under clause 13(6) the 

on not to be granted where the relevant 
les or the Court of Appeal in Northern 

Lord Chancellor may make provision for leave or permissi
ourt of Appeal is the Court of Appeal in England and WaC

Ireland but there is no analogous provision in respect of the powers of the Lord President as 
regards the Court of Session. 
 
Clause 14 (Proceedings on appeal to Court of Appeal etc) 
 
The Society notes that the relevant appellate court in deciding an appeal under clause 13 should 
decide on the basis of an error of law.   In the Society’s view this is appropriate. 
 

lause 15 (Upper TC ribunal’s “judicial review” jurisdiction) 

sfer of judicial review applications from the Court of 
ession) defines those aspects where an application is made to the supervisory jurisdiction of the 
ourt of Session. 

 
he Society notes that Clause 20 (tranT
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The Society approves of this provision. 
 
 

 
 
Clause 21 (Upper Tribunal’s “judicial review” jurisdiction: Scotland 
 
This clause makes provision for there to be a judicial review jurisdiction for the Upper Tribunal 
rising from cases in Scotland. a

 
Clause 22 (Tribunal Procedure Rules) 
 
The Society notes that the Tribunal Procedure Rules are to be made by the Tribunal Procedure 
C
ju
 
C
vi
“ 

1. that the tribunal sy ssible and fair; 

rst-tier Tribunal or Upper 
nal responsibility for ensuring that proceedings before the Tribunal are handled 

 and efficiently”. 

al Functions), this causes some concern to the 

on is 

ant stakeholders in relation to 
 including failure to consult in respect of tribunal procedure 
tion, tribunal staff and services and fees. 

r to disallow the provision of a legal officer for the use of 
ly with the Scotland Act 1998 (Transfer of 
1999/1750). 

ommittee and that the Committee will consist of members appointed from each of the 
risdictions of the United Kingdom appointed by the respective heads of the judiciary. 

lause 22(4) provides that the power to make tribunal procedure rules is to be exercised with a 
ew to securing:- 

stem is acce
2. that proceedings before the First-tier Tribunal or Upper Tribunal are handled quickly and 

efficiently; 
3. that the rules are both simple and simply expressed; and 
4. that the rules, where appropriate confer on members of the Fi

Tribu
quickly

 
It is concerning that “the achievement of the interests of justice” does not feature in this list of 
objectives, nor that the Tribunal Procedure Rules should seek to reinforce best practice in respect 
of compliance with the European Convention on Human Rights. 
 
Chapter 3 
 

ith regard to Chapter 3 (Transfer of TribunW
Society.   In Scotland staff and accommodation are currently provided for some Tribunals 
including the Social Security Commissioners and Customs and Excise by the Scottish Executive.   
It is not clear from Chapter 3 and the role which the Lord Chancellor has in that Chapter, the 
xtent to which these arrangements are recognised or account is taken of them.  That positie

underlined in terms of Clause 38 (Tribunal staff and services), Clause 39 (Provision of 
accommodation) and Clause 40 (Fees). 
 

he Society is concerned at the lack of requirement to consult relevT
many aspects of these provisions

les, the provision of accommodaru
 

 particular, Clause 38(3) would appeaIn
the Upper Tribunal in Scotland.   This sits uneasi

unctions to the Scottish Ministers) Order 1999. (S1.F
 

art 2 (Judicial Appointments) P
 



 

 

l of goods) 

ents to make. 

agement and relief) 

 

 make supplementary and other provision)

The Society has no comments to make. 
 

art 3 (Enforcement by taking controP
 

he Society has no comments to make. T
 

art 4 (Enforcement of judgements and orders) P
 

he Society has no commT
 
 
Part 5 (Debt man
 
The Society has no comments to make. 
 
Part 6 (Protection of cultural objects on loan) 
 
The Society has no comments to make. 
 

art 7 (Miscellaneous) P
 

he Society has no comments to make. T
 
Part 8 (General)
 
Clause 136 (Power to  

 that there is no requirement on the Lord Chancellor to consult relevant 
akeholders on any order to make supplementary, incidental, consequential, transitory, 

transitional, or other saving provisions.   There should be an obligation to consult with interested 
parties on the face of the Bill. 
 
I hope this is helpful but if you have any questions, please do not hesitate to contact me. 
 
 
Yours sincerely 
 
Michael P. Clancy 
Director, Law Reform 
 

 
he Society is concernedT
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