
 

LCM(S4)39.1                                   Session 4 (2015) 

LEGISLATIVE CONSENT MEMORANDUM 

UK ARMED FORCES BILL 

 

Draft Legislative Consent Motion  

1. The draft motion, which will be lodged by the Cabinet Secretary for Justice, is:  

“That the Parliament agrees that the relevant provisions of the Armed Forces Bill, 

introduced to the House of Commons on 16 September 2015, relating to MoD fire-

fighters, so far as this matter is within the legislative competence of the Scottish 

Parliament, should be considered by the UK Parliament.”  

Background  

2. This memorandum has been lodged by Michael Matheson, Cabinet Secretary for 

Justice, under rule 9B.3.1a of the Parliament’s Standing Orders. The Armed Forces 

Bill (“the Bill”) was introduced in the House of Commons on 16 September 2015. The 

Bill can be found at:  

http://services.parliament.uk/bills/2015-16/armedforces.html   

Content of the Armed Forces Bill 2015  

3. An Armed Forces Act is required every five years and the primary purpose of 

these Acts is to provide the legal basis for the UK’s armed forces and its system of 

military law. Most of the provisions in the 2015 Bill relate to the armed forces’ 

disciplinary system. However, the Bill also contains provisions relating to Ministry of 

Defence (MoD) fire-fighters.  

4. The Secretary of State for Defence is responsible for the provision of fire fighting 

services, including prevention, protection and response, in relation to MoD personnel 

and assets, including in Scotland. This provision is a reserved matter and is entirely 

separate from the provision of civilian Fire and Rescue Services across the UK (i.e. 

the Scottish Fire and Rescue Service [SFRS], local fire and rescue authority’s 

statutory functions in England and Wales, and Northern Ireland Fire and Rescue 

Service Board), although MoD fire-fighters may be called on to respond outside of 

the MoD site boundary to assist in the local community under Military Aid to Civil 

Authorities (MACA) protocols.  

5. Provisions within the Armed Forces Bill 2015 give MoD fire-fighters broadly similar 

powers to act in emergencies to protect life or property as employees of civilian fire 

and rescue authorities (in Scotland, the civilian fire and rescue authority is the 

SFRS). The Bill in no way changes the provision of civilian fire and rescue services 

in Scotland, and does not impact on the duties or responsibilities of SFRS. Those 

powers include powers to enter premises by force if necessary, to close roads and to 

http://services.parliament.uk/bills/2015-16/armedforces.html
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regulate traffic. They also make it an offence to obstruct a MoD fire-fighter who is 

acting in an emergency and give MoD fire-fighters the same exemptions from 

provisions in certain Acts (e.g. rules on drivers’ hours, the use of loudspeakers) as 

employees of fire and rescue authorities.  

Provisions which relate to Scotland  

6. There are 3 specific aspects in the Armed Forces Bill which impact on devolved 

competence, and which therefore require the consent of the Scottish Parliament.  

Emergency power  

7. The Bill introduces a power for MoD fire-fighters to act in an emergency. All 

civilian fire and rescue authorities across the UK (including the SFRS) have statutory 

functions, including an emergency power enabling fire-fighters to act in order to 

protect life or property. MoD fire-fighters do not currently have a similar emergency 

power, and the Bill seeks to address this discrepancy by giving them statutory 

powers to act in an emergency in order to protect life or property. The powers 

conferred to MoD fire-fighters broadly mirror those conferred on the English and 

Welsh Fire and Rescue Authorities under the Fire and Rescue Services Act 2004, 

and on the SFRS under the Fire (Scotland) Act 2005.  

8. The new powers for MoD firefighters will help to ensure public safety. They will 

allow MoD fire-fighters to act in an emergency where they reasonably believe that a 

fire has broken out or is about to break out and in connection with road traffic 

accidents, including powers to enter premises by force if necessary, to close roads 

and to regulate traffic.  

Noise Pollution  

9. The Bill amends various Acts to give MoD fire-fighters the same exemptions from 

provisions in those Acts as employees of Fire and Rescue Authorities (including the 

Scottish Fire and Rescue Service). One of these is an amendment to the Control of 

Pollution Act 1974 (COPA) which will provide MoD fire-fighters with an exception to 

the prohibition on the use of loudspeakers in streets.  

10. This is a minor amendment to COPA which follows logically from the main policy 

to give MoD fire-fighters the same powers as the Fire and Rescue Authorities.  

Obstruction offence  

11. The Bill introduces an offence for obstructing or hindering a MoD fire-fighter who 

is acting in an emergency. At present MoD fire-fighters who are also employees of 

the Crown or Crown servants are already covered by the offence. However, 

contractor fire-fighters are not currently covered. This provision will therefore ensure 

that all MoD fire-fighters are covered equally.  
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12. SFRS fire-fighters are already covered by an existing offence of obstructing or 

hindering an emergency worker as set out in the Emergency Workers (Scotland) Act 

2005, with similar offences in England, Wales and Northern Ireland in separate 

versions of equivalent emergency workers legislation.  

Reasons for seeking a LCM  

Emergency powers  

13. These powers will be used by MoD fire-fighters when protecting MoD 

land/property/personnel, and for defence related purposes. However, they are not 

specifically limited to those reserved purposes and, as such, would allow MoD fire-

fighters to respond to non-defence related emergencies (albeit that the expectation is 

that this would happen rarely, if ever); for example, if they could reach a fire near 

MoD property more quickly than the SFRS and life was at risk, or a road traffic 

accident occurred on a road adjacent to an MoD site. These are emergencies for 

which the SFRS has responsibility in Scotland, and, as such, this provision would be 

being used for a devolved purpose and therefore requires the consent of the Scottish 

Parliament to extend to Scotland.  

Noise pollution  

14. Similarly, if MoD fire-fighters were to use loud speakers when responding to the 

type of non-defence related emergency set out above, for which the SFRS has 

responsibility, this would also be interpreted as acting in a devolved area for a 

devolved purpose. This aspect of the exemption to COPA therefore requires the 

consent of the Scottish Parliament to extend to Scotland.  

Obstruction offence  

15. As above, were MoD fire-fighters to be obstructed or hindered in Scotland on the 

rare occasions they were required to respond to an emergency for which the SFRS 

has responsibility, they would be acting for a devolved purpose and this incident 

would fall within devolved competence. Therefore, to ensure MoD fire-fighters are 

given the same cover as civilian fire-fighters in this situation the consent of the 

Scottish Parliament is required to extend the relevant provision of the Bill to 

Scotland.  

Consultation  

16. Given the minor and technical nature of the relevant provisions of the Bill there 

has been no wider public consultation in Scotland specifically for this Bill.  

17. Scottish Government officials have, however, sought the views of the SFRS on 

the proposed extension of the Bill’s provisions to Scotland and the Service is 

content.  



 

4 
 

18. The Chief Fire Officers Association was also consulted by the MoD and a letter 

from the MOD Chief Fire Officer posted on the members’ forum of their website. The 

response received was supportive. 

Financial/Resource Implications  

19. No additional direct costs to the Scottish Government or any significant additional 

direct costs to the Scottish Criminal Justice Sector are envisaged as a result of the 

MoD fire-fighter provisions.  

20. On the basis that the powers being granted to MoD fire-fighters are only likely to 

be used in the rare circumstances set out above, the new Emergency Workers 

offence is expected to see very few prosecutions. It is expected therefore that any 

additional costs will be limited and can be met within the current running costs of the 

judicial system.  

Conclusion  

21. It is the view of the Scottish Government that it is in the best interests of the 

Scottish people and good governance that the relevant provisions of the Armed 

Forces Bill outlined above and which fall within the legislative competence of the 

Scottish Parliament should be considered by the UK Parliament.  

 
 
 
SCOTTISH GOVERNMENT  
November 2015 


