
LEGISLATIVE CONSENT MEMORANDUM 
 

TRIBUNALS, COURTS AND ENFORCEMENT BILL 
 

Draft Legislative Consent Motion 
 

1. The draft motion, which will be lodged by the Minister for Justice, is: 
 
 “S2M-XXXX Cathy Jamieson: Tribunals, Courts and Enforcement Bill 
 Legislative Consent Motion - UK Legislation -That the Parliament agrees that 
 the relevant provisions of the Tribunals, Courts and Enforcement Bill, introduced 
 in the House of Lords on 16 November 2006, (a) relating to the establishment of 
 a new Tribunals Service and an Administrative Justice and Tribunals Council and 
 (b) providing immunity from seizure for international works of art on loan to 
 exhibitions in this country, so far as these matters fall within the legislative 
 competence of the Scottish Parliament, should be considered by the UK 
 Parliament.” 
  
Background 

 
2. This memorandum has been lodged by Cathy Jamieson, Minister for Justice, under 

Rule 9.B.3.1(a) of the Parliament’s standing orders. The Tribunals, Courts and 
Enforcement Bill was introduced in the House of Lords on 16 November 2006.  This 
Bill proposes a number of amendments to court and enforcement procedures 
applicable to England and Wales only. It proposes the establishment of a UK 
Tribunal Service principally relating to non-devolved tribunals, some of which 
operate in Scotland.  It also makes provision for the giving of immunity from seizure 
in criminal and civil process for international works of art on loan to exhibitions in this 
country. 

 
TRIBUNAL REFORM 

 
Background 

 
3. In May 2000 Sir Andrew Leggatt was appointed by the then Lord Chancellor, Lord 

Irvine, to undertake a review of the delivery of justice through tribunals.  While 
recognising an interaction with the administration of the Scottish legal system, the 
scope of that review was limited to tribunals operating in reserved areas of law.   

 
4. The Leggatt Report on the Review of Tribunals, which was published in August 

2001, found that the current systems were incoherent and inefficient and made a 
number of recommendations for improvement.  The object of the review was to 
recommend a system that would be independent, coherent, professional, cost 
effective and user friendly. 

 
5. In March 2003 Lord Irvine announced that a new unified tribunals system would be 

created. The DCA issued its White Paper “Transforming Public Services: 
Complaints, Redress and Tribunals” in July 2004 which accepted the Leggatt 
Report’s central recommendations about a unified system.  The DCA set out a 
broader strategy, in which tribunal reform does not stand alone, but as part of a 
vision for improving administrative justice as a whole.  
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6. The Constitutional Reform Act which received Royal Assent on 24 March 2005 
reformed a number of areas including the appointment process for Judges in 
England and Wales and tribunal members, where appointed by the Lord Chancellor, 
throughout the UK where they sit on reserved matters.  

 
7. The Constitutional Reform Act 2005 established a Judicial Appointments 

Commission (JAC) which carries out similar functions to the Scottish non-statutory 
Judicial Appointments Board. The JAC became operative in April 2006 and will 
comprise 15 members.  It will make recommendations to the Lord Chancellor in 
relation to these appointments.  The Lord Chancellor may then accept or reject the 
recommendations or require the JAC to reconsider the recommendation made.  In 
relation to tribunal members, where the appointment is of a person sitting wholly or 
mainly in Scotland, the Lord Chancellor is, under the Act, required to consult with 
Scottish Ministers prior to making his or her decision on accepting or rejecting or 
referring back for reconsideration. 

 
8. The current UK Government proposals for tribunal reform in reserved areas include 

two distinct elements.  They comprise both a new administrative agency to provide a 
more efficient service to tribunal users and provisions contained in the Tribunals, 
Courts and Enforcement Bill.   

 
9. Primary legislation was not needed to create the new administrative Tribunals 

Service which was established as at April 2006, but its remit to improve the service 
offered to users of reserved tribunals will be enhanced by the Bill.  The Bill will 
establish the position of Senior President of Tribunals and create a new flexible 
overarching structure.  This structure will complement the constitutional reforms, 
bringing appointments under the auspices of the JAC, insofar as not already done.  
The Bill will clarify the relationship of reserved tribunals to the courts including both 
onward appeals and the supervisory jurisdiction of the courts.  

 
10. The Bill contains a power for the Lord Chancellor by Order to transfer tribunal 

functions from the existing tribunal decision makers to one of the two new tribunals 
under the unified Tribunals Service, established by the Bill, namely the First Tier or 
Upper Tribunal.   

 
Issues that are subject to the consent of the Scottish Parliament 

 
11. The Bill interacts with devolved areas in respect of two public bodies which are at 

present cross-border public authorities designated under orders made at devolution 
by virtue of the Scotland Act.   
 
Administrative Justice and Tribunals Council 

 
12. Most significantly, these proposals relate to the abolition of the Council on Tribunals 

and its replacement with a structurally similar body to be known as the 
Administrative Justice and Tribunals Council. It is intended to have functions in 
relation to: 

 
a. the keeping under review and reporting on the administrative justice system; 

 
b. the considering and reporting on ways to make the system accessible, fair 

and efficient; 
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c. advising the Scottish Ministers on the development of the system in relation to 

Scotland; 
 

d. referring proposals for change in the system to the Scottish Ministers;  and 
 

e. making proposals for research into the system. 
 
13. The Council is to keep under review the operation of certain specified Tribunals 

including those having responsibility for Social Security, Asylum and Immigration 
and Taxation matters. 

 
14. As with the Council on Tribunals at present, the Administrative Justice and Tribunals 

Council is proposed to have a Scottish Committee established by statute, on which 
will be conferred functions in relation to the operation in Scotland of the Council.  It is 
proposed that the supervisory duties of the Scottish Committee should relate to 
Scottish Tribunals regardless of whether they are reserved or devolved in the same 
way as the Council will supervise Tribunals in England where that distinction does 
not come into play. 

 
15. The Council on Tribunals was designated as a cross-border public authority at the 

time of devolution because it operated on a Great Britain wide basis and had mixed 
reserved and devolved functions.  For those reasons, the creation of the new 
Council could not be achieved in a Scottish Bill.  Although the new Council is not 
proposed to be designated as a cross-border public authority, the view of the 
Executive is that full and appropriate supervision can only be achieved by conferring 
symmetrical and complementary powers on the new Council (and in particular on its 
Scottish Committee) in relation to both reserved and devolved tribunals. 

 
16. It is possible for the UK Government to proceed on the basis of the restriction of the 

supervisory functions of the new Council to reserved Tribunals only.  However, that 
would remove an important part of the supervisory structure of the Tribunal system 
in Scotland (in relation to devolved tribunals) and leave Scottish Tribunal users 
significantly disadvantaged.  The aspect for which the Scottish Parliament’s consent 
is sought relates to devolved tribunals.  The Executive do not believe that any 
restriction to exclude devolved tribunals would serve the interest of tribunal users in 
Scotland well. 

 
17. In the establishment of the new Council, it will be necessary to list by Order the 

names of the tribunals which will be supervised by it (and to add to that list any new 
tribunals established in future).  The Bill contains provision which replicates the 
existing powers of the Scottish Ministers in connection with such listing. 

 
Criminal Injuries Compensation Appeals Panel 

 
18. The proposal to use the order making powers in the Bill to bring the substantive 

appeals jurisdiction of the Criminal Injuries Compensation Appeals Panel within the 
new Tribunal Service will also require the consent of the Parliament. 

 
19. While criminal injuries is a devolved matter, the Panel, like the Criminal Injuries 

Compensation Authority, operates on a Great Britain wide basis and has been 
designated as  a cross-border public authority.  The statutory arrangements for the 
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Panel were modified in 1999 to reflect the reserved/devolved divide. All 
appointments to the Panel involve both UK and Scottish Ministers.  The majority are 
made by UK Ministers after consultation with the Scottish Ministers, but the Scottish 
Ministers have power to appoint not fewer than five members of the Panel, in 
consultation with UK Ministers.   

 
20. It is proposed that the arrangements for appointments will remain as now, but that in 

due course the functions of the Panel will be transferred into the new structure 
proposed to be established under the Bill.  This will allow Panel users in Scotland as 
well as England and Wales to enjoy the benefits of inclusion within the new 
integrated Tribunal Service.  For reserved tribunals, this will be achieved by the Bill 
conferring on the Lord Chancellor the power to transfer tribunal functions from the 
existing tribunals to the First Tier or Upper Tier tribunals established by the Bill.  In 
relation to the Panel, that power will relate to the transfer of Panel functions to the 
First Tier only and requires the consent of the Scottish Ministers before this can be 
done.  The Panel is already operating as part of the Tribunal Service on an 
administrative basis. 

 
21. The Bill will also require Panel members to take the judicial oath.  That oath, or the 

equivalent affirmation, is already taken in Scotland by Court of Session Judges, 
sheriffs and justices of the peace on taking up office. 

 
22. These, and other consequential changes, redefine the constitution of the Panel and 

would require the consent of the Parliament.  If that consent were not given (with the 
effect that the Panel was not able to be brought within the new Tribunal Service), the 
benefits of increased integration and transparency would be lost to an important 
body in its decision making processes, affecting appellants often in vulnerable 
positions. 
 
Other tribunal related issues 

 
23. The Executive would draw the attention of the Parliament to two further 

consequences of the proposals under this Bill relating to tribunals. 
 

Power of appointment in relation to General Commissioners  
 
24. The first relates to what is in effect the abolition of the office of General 

Commissioners (generally referred to as General Commissioners of Income Tax) 
and accordingly Ministers role in those appointments.  The Scottish Ministers have 
responsibility for appointing General Commissioners in relation to Scotland, under 
executive devolution arrangements.  These functions were conferred under the 
Taxes Management Act 1970 and were executively devolved to the Scottish 
Ministers in 1999. 

 
25. As above, the Bill contains a power for the Lord Chancellor by Order to transfer 

tribunal functions from the existing tribunal decision makers to the First Tier or Upper 
Tribunal.  It is anticipated that he will do so in due course in relation to the functions 
of General Commissioners.  That will in effect abolish that office. 

 
26. Given the likelihood of eventual transfer into the new overarching Tribunals Service 

(causing the office of General Commissioner to cease to exist), and since this power 
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relates clearly to the reserved function of taxation, we do not believe that it is 
sensible for the Executive to retain this power of appointment. 
 
Functions of the Lord President and powers of the Court 

 
27. It should also be noted that, consistent with the separation of powers as provided by 

the Constitutional Reform Act 2005, the Bill will result in the Lord President of the 
Court of Session relinquishing some of his powers to appoint tribunal members.  

 
28. At present the Lord President has a limited role in relation to many appointments but 

enjoys the appointment function itself in relation most notably to legal members of 
VAT and Duties Tribunals and in relation to the Employment Tribunals that sit in 
Scotland. 

 
29. When the jurisdictions transfer into the new tribunals established under the Bill the 

functions of the Lord President, as with the functions of Secretaries of State, will fall 
away, to be replaced by the more general provisions of the Act.  For Scottish 
appointments these provisions require consultation with the Lord President prior to 
commencing a competition and during the course of the competition.  The effect of 
this is to provide for consultation with the judiciary north and south of the Border in a 
consistent way.  

 
30. Furthermore, the Bill provides for the transfer of judicial review cases in certain of 

these reserved tribunal areas to the Upper Tribunal, if considered by the Court to be 
appropriate. 

 
Financial implications 

 
31. In consequence of practical arrangements entered into around the time of 

devolution, administrative support and facilities for certain reserved tribunals such as 
Social Security Commissioners and VAT and Duties Tribunals are provided in 
practice by the Scottish Executive.  It is not proposed that those arrangements 
change following the reorganisation described. 

 
32. Accordingly, there are not considered to be any financial implications for Scotland of 

these UK Government proposals.  Except in relation to supervision of their activities 
and in relation to the continued funding of an appropriate share in relation to the 
costs of the Criminal Injuries Compensation Appeals Panel, the proposals affect 
non-devolved Tribunals only and the creation of and running costs in relation to the 
Tribunal Service will be borne by DCA.   

 
33. As far as supervision of their activities is concerned, the Council on Tribunals is a 

cross-border public authority the funding for which comes from the Lord Chancellor 
and it is proposed that the same arrangements will apply in relation to the new 
Administrative Justice and Tribunals Council. 

 
Conclusion in relation to Tribunals 

 
34. The view of the Executive is that full and effective supervision of tribunals operating 

in both reserved and devolved areas can only be achieved by having an 
experienced, credible and independent body with responsibility for carrying out that 
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function.  The proposal to create an Administrative Justice and Tribunals Council 
achieves that and should be supported. 

 
35. The Executive also believes that the Criminal Injuries Compensation Appeals Panel 

can enjoy the benefits of integration into the new tribunal arrangements and that this 
Bill is the most effective means of achieving that end. 

 
IMMUNITY FROM SEIZURE 
 
Background 

 
36. At the moment the UK has no legislation granting immunity from seizure to works of 

art which are loaned to temporary exhibitions in this country.  In this, it is becoming 
increasingly unusual.  The United States (and some of the individual states), some 
Canadian provinces, France, Germany, Austria, Belgium and Switzerland have 
enacted such legislation. 

 
37. The difficulties the lack of such legislation causes for the United Kingdom were 

illustrated in November last year when 55 Impressionist paintings from the collection 
of the Pushkin Museum which had been on loan to an exhibition in Switzerland were 
seized at the instigation of Noga, a Swedish company which sought the enforcement 
of debt (reputedly at least $70 million).  In that case, the matter was resolved in three 
days.  However it led the Director of the Hermitage Museum in Russia to state that 
no loan would be made from any of the Russian collections to any country which 
could not provide satisfactory guarantees that a cultural item which had been loaned 
would not be liable to seizure.  This immediately put a number of exhibitions planned 
in this country in jeopardy (including all the exhibitions planned at the Courtauld 
Institute of Art’s Hermitage Rooms at Somerset House, the V&A Museum’s exhibition 
on Modernism, and an exhibition at the National Museums and Galleries of 
Scotland).   

 
38. A number of other countries are also demanding guarantees that works of art loaned 

to the UK cannot be seized and, for example, have withdrawn promised loans from 
major exhibitions in our most prominent museums and galleries; and the prediction 
is that more will do so.  Germany and France are increasingly asking for such 
assurance and private lenders from the US have long been concerned about the 
absence of such security.  Ex-Communist countries (where the authorities may not 
be aware of the full provenance of items in their collections, and thus not able to 
forecast which may be subject to claims if moved to a third country) have also 
become increasingly unwilling to lend their works of art to UK exhibitions. 

 
Potential reasons for seizure 

 
39. Cultural objects which have been loaned to temporary exhibitions in this country will 

be potentially vulnerable to seizure in the course of civil or criminal proceedings.  
Loans to an exhibition may contain both items owned by the state and items of 
outstanding quality in private collections in that country.  Proceedings may be 
brought in relation to a particular cultural object – for example claiming title to that 
object.   

 
40. Cultural property which is temporarily in this country may also be at risk where the 

owner of the object concerned has heavy debts.  They may be seized by creditors 
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seeking to enforce a judgment against the owner, or, where the owner is made 
bankrupt or gone into liquidation, by the liquidator or trustee in bankruptcy seeking to 
maximise the return to be made to creditors.   

 
41. Thirdly, works of art in exhibitions may be at risk of being seized during the course of 

criminal investigations.  A police constable lawfully on the premises of a museum 
can seize anything on the premises if he has reasonable grounds for believing that it 
has been obtained in consequence of the commission of an offence or that it is 
evidence in relation to an offence which he is investigating or any other offence, and 
that it is necessary to seize it in order to prevent the evidence being concealed, lost, 
altered or destroyed.  A range of other powers of seizure are available to police, HM 
Revenue and Customs and other enforcement authorities under various enactments. 

 
Proposal of the UK Government  

 
42. The proposals of the UK Government will require only a limited extension of the 

scope of the Tribunals, Courts and Enforcement Bill.   
 
43. The UK Government fully expects that these proposals will be welcomed by 

museums and international lenders – representatives from the major UK museums 
and galleries met the Secretary of State on 2 February 2006 to express their 
concerns.  Such provisions will bring this country into line with other major European 
countries, the United States and Canada which already have immunity from seizure 
legislation.  Subject to the agreement of the devolved administrations, the UK 
Government considers that it would be helpful if the legislation extends to the whole 
of the UK, so that immunity from seizure can be provided in relation to works of art 
lent to exhibitions held anywhere in the UK.  The National Museums of Scotland, the 
National Galleries of Scotland and the Executive support this approach. 

 
44. The provisions in the Bill are not intended to affect unduly the investigation and 

prosecution of crime in Scotland.  If detailed consideration of the Bill identifies any 
changes necessary to give full effect to this intention, the required amendments 
would be made as the Bill progresses at Westminster. 

 
Financial implications 

 
45. There are not considered to be any financial implications for Scotland of these UK 

Government proposals.  The intention is to have automatic immunity, rather than a 
system of application, and, therefore, minimal administrative costs. 

 
Conclusion in relation to seizure 

 
46. In order that museums and galleries in Scotland may benefit from loans from 

international collections on the same basis as the rest of the UK, and at the same 
time, the Scottish Executive proposes that the legislation providing immunity from 
seizure to international works of art which have been loaned to exhibitions taking 
place in the UK, should extend to Scotland.  
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