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This briefing provides background information on existing regulatory regimes, and the 
consultation exercises that preceded the introduction of the Bill. It goes on to describe the 
general principles and main provisions contained therein. 
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EXECUTIVE SUMMARY 

Regulation is a key part of Scotland’s business and environmental landscape, and it can help to 
enhance or hinder growth in the economy and competitiveness, as well as protect and improve 
the natural environment; having a good environment is integral to having a healthy economy. 

The Regulatory Reform (Scotland) Bill aims to “improve the way regulation is developed and 
applied, creating more favourable business conditions in Scotland and delivering benefits for the 
environment.  It will protect our people and environment, help businesses to flourish and create 
jobs.” 

For the purposes of Stage 1 scrutiny, the Economy, Energy and Tourism Committee has been 
designated as the lead Committee, with the Rural Affairs, Climate Change and Environment 
Committee acting as secondary Committee. 

At least three separate consultations have taken place on different aspects of the Bill. These 
relate to: Regulatory functions, marine licensing decisions and planning authorities’ charges and 
fees; Environmental regulation; and Proposals for Future Funding Arrangements for the Scottish 
Environment Protection Agency. Some aspects of the Bill have not been consulted on. 

Part 1 of the Bill relates to Regulatory Functions and has three main elements, as follows:  

 encouraging and improving consistency in the exercise of regulatory functions – at 
present, many areas of regulation, such as environmental health, are implemented 
locally, leading to differences in approach and local variation.  The Bill allows for the 
implementation of national regulation systems, although there remains scope for 
regulators to make a case for local variation. 

 a duty on listed regulators to exercise functions in a way that contributes to achieving 
sustainable economic growth. 

 provision for a code of practice in relation to the exercise of regulatory functions 

Part 2 of the Bill relates to Environmental Regulation and has five main chapters, as follows: 

 Chapter 1 allows Scottish Ministers to bring forward secondary legislation which will 
simplify and update the objectives and duties of SEPA’s diverse regulatory framework 
into one statutory purpose, i.e. that all of its functions are for the purpose of “protecting 
and improving the environment” 

 Chapter 2 allows for regulations to be made which will give SEPA additional powers 
relating to enforcement, as follows: fixed monetary penalties, variable monetary 
penalties, non-compliance penalties, enforcement undertakings, and cost recovery 

 Chapter 3 relates to court powers, and sets out provision for compensation orders, fines 
and publicity orders 

 Chapter 4 allows for a new and broad range of miscellaneous provisions such as: 
vicarious liability, offence relating to significant environmental harm, contaminated land 
and special sites, waste management authorisations – offences by partnerships, and air 
quality assessments 
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 Chapter 5 amends the Environment Act 1995 by inserting a general purpose for SEPA to 
ensure that it contributes to improving the health and well-being of people in Scotland 
and achieving sustainable economic growth 

Part 3 of the Bill makes provision for amendments to three miscellaneous regulatory 
regimes, as follows: 

 Section 40 extends statutory appeal mechanisms to decisions by Scottish Ministers 
relating to offshore marine energy projects of 1MW and above within Scottish waters. At 
present, decisions made by Ministers in these cases can only be challenged by way of 
judicial review 

 Section 41 allows Scottish Ministers to make provision in planning fee Regulations for 
different fees to be levied by different planning authorities where Scottish Ministers are 
satisfied that the performance of the Planning Authority is not, or has not been, carried 
out satisfactorily 

 At present, mobile food vans have to comply with separate food hygiene regimes in each 
local authority area in which they operate. Section 42 amends the Civic Government 
(Scotland) Act 1982 to allow street traders who operate mobile food businesses to trade 
in more than one area in Scotland, using a certificate from the same registering authority 
for each licence application  
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INTRODUCTION  

Regulation is a key part of Scotland’s business and environmental landscape, and it can help to 
enhance or hinder growth in the economy and competitiveness, as well as protect and improve 
the natural environment; having a good environment is integral to having a healthy economy. 
The independent Regulatory Review Group1 who advise the Scottish Government (2012) note 
that: 

[…] it is not so much the regulations themselves that help or hinder competition but how 
they are implemented and managed and it is there that we can achieve real advantage.  
The vast majority of businesses realise that in the world we live in today regulation is 
something that society wishes, to control issues they have concerns over, and that is 
accepted.  Where we have shown to industry that we can supply greater certainty in time 
and process in how regulations are implemented or managed then we can increase our 
competitive advantage over other countries.   

The Regulatory Reform (Scotland) Bill [as introduced] (the Bill) was introduced in the Scottish 
Parliament on 27 March 2013. On 16 April, the Parliamentary Bureau referred the Bill to the 
Economy, Energy and Tourism Committee (EETC) as the lead Committee, with the Rural 
Affairs, Climate Change and Environment Committee (RACCE) acting as secondary Committee; 
it is anticipated that RACCE will focus its scrutiny on Part 2 of the Bill, as well as certain aspects 
of Part 1 (those that relate to the Scottish Environment Protection Agency (SEPA) and Scottish 
Natural Heritage (SNH)). 

The Regulatory Reform (Scotland) Bill: Policy Memorandum (Policy Memorandum) states that: 

The primary purpose of the Bill is to improve the way regulation is developed and 
applied, creating more favourable business conditions in Scotland and delivering benefits 
for the environment.  It will protect our people and environment, help businesses to 
flourish and create jobs. 

CONSULTATIONS 

The Bill covers a diverse range of policy areas under the broad Better Regulation, and Better 
Environmental Regulation agendas, therefore a number of separate consultations have taken 
place. The main exercises are summarised as follows:  

Regulatory functions, marine licensing decisions and planning authorities’ functions: 
charges and fees were consulted on from August to October 2012 in the Proposals for a Better 
Regulation Bill: Consultation (Scottish Government 2012a). An independent analysis (Scottish 
Government 2013a) and summary analysis (Scottish Government 2013b) of the 80 individual 
responses (Scottish Government 2013c) was also carried out. The Scottish Government has 
also recently published a response (2013e) to the analysis.  

Environmental Regulation was consulted on jointly by the Scottish Government and SEPA 
from May to August 2012 in the Consultation on Proposals for an Integrated Framework of 
Environmental Regulation (Scottish Government & SEPA 2012a). An analysis of responses was 
published in December 2012 (Scottish Government & SEPA 2012b); however the 89 individual 
responses have not been published online. 

                                            
1
 Chaired by Professor Russell Griggs of the CBI, with additional members from other business organisations, the 

National Farmers Union of Scotland, and the Scottish Trade Union Congress. 

http://www.scotland.gov.uk/Resource/0041/00411182.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-introd.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-introd-pm.pdf
http://www.scotland.gov.uk/Publications/2012/08/8403
http://www.scotland.gov.uk/Publications/2013/03/6019
http://www.scotland.gov.uk/Publications/2013/03/1930
http://www.scotland.gov.uk/Publications/2012/12/4140/0
http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/BetterRegulationBillConsultation/RRBConsultation/SGResponse
http://www.scotland.gov.uk/Resource/0039/00392549.pdf
http://www.scotland.gov.uk/Resource/0041/00411494.pdf
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Additionally, one of the key parts of the Bill, Chapter 5: General Purpose of SEPA has been 
covered in a further Scottish Government and SEPA joint consultation on Proposals for Future 
Funding Arrangements for the Scottish Environment Protection Agency. This was held 
between October 2012 and January 2013 (Scottish Government & SEPA 2012c). An analysis of 
responses was published in May 2013 (Scottish Government & SEPA 2013); however the 23 
individual responses have not been published online. 

Both the EETC and the RACCE launched calls for evidence on Stage 1 of the Bill on 29 April 
2013 (Scottish Parliament EETC 2013a & RACCE 2013). These consultations close on 6 June 
and 20 May respectively.  

Whilst the policy areas of this Bill are largely devolved, it should be noted that Scotland is not 
alone in pursuing an agenda of improved regulatory development and application. The UK 
Department for Business Innovation and Skills (2013) recently consulted on Non-economic 
Regulators: Duty to Have Regard to Growth. This recognises that a balance is needed between 
the role that regulation can play in enabling growth and ensuring sufficient accountability of 
regulators to fulfil this role adequately. It seeks views on a statutory duty to require regulators to 
have regard to the impact of their actions upon growth. Also, the recent Queen’s speech to the 
UK Parliament (UK Government 2013) undertook to introduce a draft Deregulation Bill “to 
reduce the burden of excessive regulation on businesses”. 

http://www.scotland.gov.uk/Publications/2012/10/1984
http://www.sepa.org.uk/about_us/consultations/idoc.ashx?docid=abde1502-1892-43e5-9fc7-720d44e3f68c&version=-1
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/62614.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/62180.aspx
http://www.bis.gov.uk/assets/brdo/docs/publications-2013/13-684-growth-consultation.pdf
https://www.gov.uk/government/speeches/the-queens-speech-2013
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PART 1 – REGULATORY FUNCTIONS 

Background 

Businesses in Scotland must comply with regulations from the EU, the UK and Scottish 
Governments and local authorities.  Most of these, including employment, tax, company law, 
competition and trading standards, and health and safety, are reserved to the UK Government. 
However, in relation to devolved and local government responsibilities there is still wide-ranging 
regulatory activity in Scotland which impacts on business (see Table 2). 

The Scottish Government acknowledges that regulations “play an essential role in fostering a 
prosperous, fair and safe society”, but also that they “carry costs, and sometimes unintended 
consequences”.  It aims to manage the balance between the two and has set out its view that 
“better regulation is crucial to delivering sustainable economic growth and providing a 
favourable business environment in which companies can grow and flourish.” (Scottish 
Government 2012a).   

According to the Federation of Small Businesses (FSB) (2012), “around 30 per cent of FSB 
members in Scotland have cited regulation as the biggest barrier to growth. In addition, 62 per 
cent of our members report that the costs of complying with regulation have increased over the 
past four years.” 

The Proposals for a Better Regulation Bill consultation (Scottish Government 2012a) included 
questions on both implementing national standards (consistency in national regulation systems 
and policies) and a duty to promote economic and business growth in regulatory activity, with 
some key areas of interest arising from the responses highlighted below.  The consultation also 
covered a number of issues that were not taken forward in the Bill.  These include: 

 regulatory reviews and sunsetting (where each new regulation is regularly reviewed and 
in instances where regulation is no longer needed, or where it imposes disproportionate 
burdens, it is removed) 

 common commencement dates for future business-related legislation 

 prompt payment 

While there was some support for these proposals from respondents, it was not generally felt 
that regulatory steps should address these issues. 

Defining and implementing national standards: Businesses report difficulties in dealing with 
inconsistent regulation across Scotland, together with variation in how primary legislation is 
interpreted. For example, in their response to the Proposals for a Better Regulation Bill 
consultation Co-operative Food (2012) stated: 

When regulations, aims and methods vary from one area to another it requires extra time 
and effort being spent by retailers to ensure compliance with each individual regime 
rather than directly addressing the needs of consumers (price / availability / store 
standards and service etc). 

There was large support from business and industry associations in relation to new enabling 
powers to impose duties on local authorities and other regulators to implement national 
regulation systems and policies.  The purpose of this is to encourage and improve consistency 
in the exercise of regulatory functions.  However, local authorities were fairly evenly divided on 
this proposed enabling power and largely opposed to mandatory national standards. 

http://www.fsb.org.uk/policy/rpu/scotland/assets/publi_spec_regulation_feb2012.pdf
http://www.scotland.gov.uk/Resource/0040/00409416.pdf
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The majority preference was for a flexible approach which includes the capacity to impose 
national standards and systems, where justified. Over two thirds of respondents were in favour 
of local authorities or other regulators having the capacity to opt-out from national standards on 
the grounds of exceptional local circumstances. However, opinion was evenly split between opt-
out decisions being solely the responsibility of Ministers  (which tended to be favoured by local 
authorities) and them being the responsibility of Ministers based on advice from the RRG (which 
tended to be favoured by businesses and trade associations). 

There was overwhelming support from all respondent groups for the exploration of non-
legislative approaches to the achievement of better regulation (Scottish Government 2013a). 

Duty to promote economic and business growth in regulatory activity: Of the consultation 
responses, 41% were against introducing the new economic duty – largely driven by responses 
from local authorities, the third sector and individuals.  These respondents tended to see it as a 
diversion from the main purpose of regulation and potentially confusing.  Almost a third (29%) of 
respondents were in favour of introducing the new economic duty - largely driven by responses 
from businesses and trade associations.  A further third (31%) of respondents had mixed views 
on the matter. There was over-whelming cross-sectoral support for the view that non-legislative 
approaches could also be used to encourage regulatory activity to help promote sustainable 
economic growth (Scottish Government 2013a). 

Given the low level of support for the proposed economic duty identified by the independent 
analysis of consultation responses (Scottish Government 2013a), the Scottish Government 
invited the 18 stakeholders classed as “undecided” to a meeting in March 2013.  According to 
the Scottish Government (2013e): 

Subsequently a further seven of those stakeholders signalled support for the proposed 
economic duty.  In addition, COSLA have formally revised their position opposing clauses 
on regulatory consistency and the economic duty on regulators, following the 
development of an associated Memorandum of Understanding. 

Table 1 shows the final balance of opinion taking this later survey into account:  

Table 1 – Updated responses to consultation question about the new economic duty  

Respondent Groups For Against Mixed  or Query Total 

1. Local Authorities 2 12 4 18 

2. Public  Bodies 2 2 4 8 

3. Businesses and Trade Associations 12 2 0 14 

4. Professional Firms and Bodies 8 2 0 10 

5. Third Sector 0 4 1 5 

6. Individuals 0 2 2 4 

Overall Total 24 24 11 59 

Overall Percentage 41% 41% 19% 100% 

The economic duty and how it would sit amongst existing responsibilities 

 

http://www.scotland.gov.uk/Topics/Business-Industry/support/better-regulation/BetterRegulationBillConsultation/RRBConsultation/SGResponse
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Specifically, with regard to the economic duty, the Bill proposes that: 

In exercising its regulatory functions, each regulator must contribute to achieving 
sustainable economic growth, except to the extent that it would be inconsistent with the 
exercise of those functions to do so. 

The Bill also proposes that the duty does not apply to a regulator to the extent that the regulator 
is, by or under any enactment, already subject to a duty to the same effect (note that SEPA is 
given a similar duty under Section 38 of the Bill and so the economic duty in this part will not 
apply to SEPA).   

It is important to recognise that this duty would sit alongside a range of other objectives and 
duties that public bodies in Scotland have regard to; including the Scottish Government’s 
Purpose, statutory objectives, balancing duties and general duties.   Consultation responses 
(Scottish Government 2013b) highlighted some concerns relating to the economic duty, how it 
would fit amongst existing duties and what it could add.  This is considered in some detail 
below. 

The Scottish Government’s Purpose: The Purpose of the Scottish Government, as set out in 
its Economic Strategy (2011) is: 

To focus the Government and public services on a more successful country, with 
opportunities for all of Scotland to flourish, through increasing sustainable economic 
growth.   

The Purpose is underpinned by a series of objectives and outcomes, including targets on 
economic growth, productivity and sustainability.  The Bill seeks to more closely align the 
functions of regulatory bodies with delivering the Government’s central purpose. The Policy 
Memorandum (Scottish Parliament 2013a) sets out how the Bill will contribute to the 
Government’s purpose:  

By providing a more supportive business environment, improving the efficiency and 
affordability of the public sector and protecting and enhancing Scotland’s natural assets 
to support our long-term competiveness.       

Statutory objectives: Each public body has statutory objectives specific to its remit.  For 
example, under the Housing (Scotland) Act 2010, The Scottish Housing Regulator has one 
statutory objective, to: 

Safeguard and promote the interests of current and future tenants of social landlords, 
people who are or may become homeless, and people who use housing services 
provided by registered social landlords (RSLs) and local authorities.  

Other bodies have a number of statutory aims and purposes.  For example, under the Natural 
Heritage (Scotland) Act 1991, SNH has to: 

 secure the conservation and enhancement of; and 

 foster understanding and facilitate the enjoyment of, the natural heritage of Scotland; and 

 have regard to the desirability of securing that anything done, whether by SNH or any 
other person, is undertaken in a manner which is sustainable. 

 further the conservation, control and sustainable management of deer in Scotland, and 
keep under review all matters, including their welfare, relating to deer. 

http://www.scotland.gov.uk/Publications/2011/09/13091128/0
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Balancing duties: These statutory duties are qualified by balancing duties, and reflect the 
Government’s aim of achieving an integrated approach in which particular objectives are not 
pursued without reference to other interests. They are designed to ensure that, where 
appropriate, organisations do not focus upon primary aims and purposes to the exclusion of all 
other considerations. However, they do not override the statutory duties of each organisation.  
At present both SNH and SEPA have balancing duties. However, it should be noted that under 
Schedule 3 (Part 3) of the Bill SEPA’s balancing duties are proposed to be repealed.    

SNH’s balancing duties are stated in the Natural Heritage (Scotland) Act 1991: 

It shall be the duty of SNH in exercising its natural heritage functions to take such account, 
as may be appropriate in the circumstances, of: 

a) actual or possible ecological and other environmental changes to the natural heritage 
of Scotland; 

b) the needs of agriculture, fisheries and forestry; 

c) the need for social and economic development in Scotland or any part of Scotland; 

d) the need to conserve sites and landscapes of archaeological or historic interest; 

e) the interest of owners and occupiers of land; and 

f) the interests of local communities. 

In addition, the Deer (Scotland) Act 1996 states: 

It shall be the duty of SNH, in exercising its deer functions, to take such account as may be 
appropriate in the circumstances of: 

a) the size and density of the deer population and its impact on the natural heritage; 

b) the needs of agriculture and forestry; and 

c) the interests of owners and occupiers of land. 

General duties: In addition to statutory objectives and balancing duties, public bodies have 
general duties.  They can be statutory or non-statutory, depending on the public body.  For 
example, the Scottish Executive (2004) outlines that the duty of Best Value requires bodies to: 

make arrangements to secure continuous improvement in performance (while 
maintaining an appropriate balance between quality and cost); and in making those 
arrangements and securing that balance, to have regard to economy, efficiency, 
effectiveness, the equal opportunities requirements and to contribute to the achievement 
of sustainable development. 

This is a statutory duty for all Local Authorities as per the Local Government in Scotland Act 
2003, and a non-statutory duty applicable to all bodies accountable to the Auditor General 
Scotland, as set out by the Scottish Public Finance Manual.  Other general duties include those 
relating to climate change, biodiversity and equal opportunities. 

Duties relating to the Public Services Reform (Scotland) Act 2010: In addition to these 
duties, Section 32(1)(a) of the Public Services Reform (Scotland) Act 2010  provides that as 
soon as is reasonably practicable after the end of each financial year certain public bodies, 
including SEPA, SNH, the Accountant in Bankruptcy, the Scottish Housing Regulator, 
VisitScotland and Social Care and Social Work Improvement Scotland, must publish a 
statement of the steps it has taken during that financial year to promote and increase 
sustainable growth through the exercise of its functions. 

http://www.scotland.gov.uk/Publications/2004/04/19166/35251
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Proposals in the Bill  

The Policy Memorandum states that the Bill aims “to improve further the way regulations are 
applied in practice across Scotland” and “to improve the way regulation is developed and 
applied, creating more favourable business conditions in Scotland and delivering benefits for the 
environment”.  

Part 1 of the Bill has three main elements: 

 encouraging and improving consistency in the exercise of regulatory functions – at 
present, many areas of regulation, such as environmental health, are implemented 
locally, leading to differences in approach and local variation.  The Bill allows for the 
implementation of national regulation systems, although there remains scope for 
regulators to make a case for local variation 

 a duty on listed regulators to exercise functions in a way that contributes to achieving 
sustainable economic growth 

 provision for a code of practice in relation to the exercise of regulatory functions    

The provisions in Part 1 aim to improve regulatory consistency across Scotland and to ensure 
that regulatory functions are exercised in a way which contributes to sustainable economic 
growth.   As Table 2 below indicates, the consultation on these provisions identified a number of 
regulatory bodies in Scotland, whilst Schedule 1 of the Bill identifies a narrower list of bodies 
deemed to be regulators for the purposes of Part 1 of the Bill.  Historic Scotland, Marine 
Scotland and Transport Scotland are not included in the list of regulators covered by Part 1 of 
the Bill because they have no legal identity separate from that of Scottish Ministers.  As such, 
the Scottish Government have taken the decision that it is more appropriate to effect by 
administrative means the results that would have flowed from listing these parts of the Scottish 
Administration in Schedule 1 of the Bill. 
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Table 2: Scottish Regulatory Organisations 

Regulatory Organisations identified in 
the consultation 

Regulatory organisations identified in 
Schedule 1 of the Bill 

 Accountant in Bankruptcy 

 Local authorities 

 Scottish Charity Regulator 

 SEPA 

 The Scottish Housing Regulator 

 SNH  

 Social Care and Social Work 
Improvement Scotland 

 VisitScotland 

 The Food Standards Agency 
(Scotland) 

 Historic Scotland 

 Marine Scotland 

 Transport Scotland 

 Accountant in Bankruptcy 

 Local authorities 

 Scottish Charity Regulator                       

 SEPA 

 The Scottish Housing Regulator 

 SNH 

 Social Care and Social Work 
Improvement Scotland 

 VisitScotland  

 The Food Standards Agency 
(Scotland) 

 Healthcare Improvement Scotland 

 

 

Section 1 gives Scottish Ministers the power to make regulations containing provisions that 
they consider will encourage or improve consistency in the exercise of regulatory functions by 
one or more regulators.  As indicated above the regulators affected are listed in Schedule 1 
(introduced by Section 1(5)).  Regulations must specify the regulators to which they apply, and 
may specify the specific regulatory functions and the arrangements for their implementation.  
They may also require regulators to co-operate or co-ordinate with other regulators.  Before 
making these regulations Scottish Minister must consult with regulators, representatives of 
those substantially affected and any others as appropriate.   

This section also defines “consistency” as including the ways in which regulators  

impose, set, secure compliance with or enforce regulatory requirement 

Section 2 clarifies that Section 1 may require regulators to impose or set new regulatory 
requirements, or secure compliance with them.  The regulations may include provision requiring 
a regulator to amend or remove an existing regulatory requirement (although where an 
enactment requires a regulatory requirement to be imposed or set by the regulator, that 
requirement can only be modified or removed if the regulations otherwise make provision having 
an equivalent effect). In addition, it states that Scottish Ministers may direct that any provision of 
the regulations, for a temporary period of up to 6 months, is not to apply to a particular regulator 
or that it is to apply with modifications.  Regulations can be amended for adjustments to be in 
place for a longer period.  The detail of any criteria to be used to assess any request to opt-out 
from national standards has not been set out in the Bill.    

Section 3 goes on to explain that, if a regulator fails to comply, it may be directed to remedy the 
breach, failing which Scottish Ministers may do so or arrange for another person to do so 
(including through an application to the Court of Session if necessary).  This section also makes 
provision for costs to be recovered from offending regulators as a civil debt. 
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Section 4 places a duty on listed regulators to exercise its regulatory functions in a way that 
contributes to sustainable economic growth, “except to the extent that it would be inconsistent 
with the exercise of those functions to do so”.  The duty does not apply to a regulator to the 
extent that the regulator is, by or under any enactment, already subject to a duty to the same 
effect. 

Scottish Ministers may provide guidance to regulators about this, and the regulators are 
required to “have regard to” this guidance.  

Sections 5 and 6 provide for Scottish Ministers to issue a code of practice in relation to the 
exercise of regulatory functions by specified regulators (from the list at Schedule 1).  The code 
itself must be consistent with the principles of better regulation – transparency, accountability, 
proportionality, consistency and targeted only at cases where action is needed.   The code 
should also support the principle that regulation should be consistent with supporting 
sustainable economic growth (other than where this is considered to be inconsistent with the 
exercise of the regulatory functions).  Ministers must consult on the code, and cannot issue the 
code of practice unless a draft has been laid before and approved by Parliament.  Each 
regulator must have regard to the code.   

Section 7 enables the Scottish Ministers to (by order) amend the list of regulators set out in 
Schedule 1, either adding to the list, removing bodies from the list or amending entries.  This 
section also allows Ministers to amend the regulatory functions of the specified regulators.  Any 
proposals to add a regulator to the list, or extend the regulatory functions of existing regulators 
are subject to affirmative procedure; other changes are subject to negative procedure. 

Primary Authority Partnerships  

A number of respondents to the Proposals for a Better Regulation Bill consultation (Scottish 
Government 2012c) noted the Primary Authority (PA) principle as an effective means of 
delivering consistency of enforcement.  It currently applies in Scotland on regulatory matters 
reserved to the UK Government. 

Further information on existing Primary Authority principle is available via the Better Regulation 
Delivery Office (BRDO) (2012).  The BRDO provides some background to the scheme as 
follows: 

Primary Authority was introduced to address businesses' concerns about how local 
authorities apply environmental health, licensing and trading standards legislation, 
including contradictory advice, wasted resources and duplicated efforts, and the lack of 
effective dispute resolution when councils disagree. 

The scheme gives businesses the right to form a statutory partnership with one local 
authority, which then provides robust and reliable advice for other councils to take into 
account when carrying out inspections or dealing with non-compliance.  

This entails a fundamental shift in the relationship between the regulated and the 
regulator to the benefit of both parties 

There were some positive remarks on the Primary Authority principle in the consultation 
responses, for example, the Scottish Retail Consortium (2012) stated: 
 

Rather than imposing national standards on regulators, the requirement to abide by 
agreed standards is only relevant where the business has committed to the scrutiny and 
control of the PA, delivering confidence that there is a willingness to comply.  

 

http://www.bis.gov.uk/brdo/primary-authority/about-pa
http://www.scotland.gov.uk/Resource/0040/00409460.pdf
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In a letter to the EETC (2013b) Fergus Ewing MSP indicated the Government’s intention to 
lodge a Stage 2 Amendment, setting out the reasons as follows: 
 

The Bill as introduced does not feature a specific and additional proposal which emerge 
from the consultation in 2012: that some equivalent of Primary Authority Partnerships 
should be adopted in Scotland. A further consultation will be initiated shortly, focused on 
establishing whether there is broad support for a Scottish equivalent of the current UK 
Government scheme, and what that would involve. Subject of course to stakeholder 
responses, I am keen to have the option of adopting Primary Authority Partnerships at 
the earliest opportunity, by introducing Stage 2 amendments to the Regulatory Reform 
(Scotland) Bill. 

Thus, this proposal is not currently included in the Bill as the Scottish Government wishes to 
consult formally on this first, with a view to including it as a Stage 2 amendment subject to 
consultation responses. 

PART 2 – ENVIRONMENTAL REGULATION 

CHAPTER 1 – REGULATIONS FOR PROTECTING AND IMPROVING THE 
ENVIRONMENT 

Background 

As Scotland’s principal environmental regulator, SEPA's objectives, general duties and legal 
powers are wide-ranging; with 33 pieces of primary and secondary legislation2 implementing 29 
separate regimes.  

Much of SEPA's business relates to giving advice and support, carrying out inspections, 
reviews, variations, and revocations of licences which manage the use of water, land and air; 
and controlling pollution (which in turn might harm the environment and human health) from 
waste and radioactive materials (known as the 4 Main Regimes – all have different 
permissioning structures). Other principal responsibilities include monitoring, analysing and 
reporting on the state of Scotland’s environment; running Scotland’s flood warning systems; and 
helping implement the National Waste Strategy. 

The consultation on Proposals for an Integrated Framework of Environmental Regulation 
(Scottish Government & SEPA 2012a) set out a refined general purpose for SEPA and aimed to 
structure the objectives of its wide ranging legislative regimes around creating a new legislative 
framework for environmental regulation and enforcement. The outcomes sought from this new 
framework are a single proportionate and risk-based permissioning structure (i.e. integrating the 
requirements of the 4 Main Regimes), a single consistent regulatory procedure (which will 
include common terminology) and a flexible approach to permissioning. 

Broadly, the consultation sought agreement on SEPA moving “from being a process and role 
driven organisation concentrating on separate implementation of individual regulations, to one 
that is more risk based […]. 

Individual consultation responses for this part of the proposed legislation have not been 
published online, however the Scottish Government has made them available in hard copy from 

                                            
2 Particularly the Environment Act 1995 and the Water Environment and Water Services (Scotland) Act 2003, as 

well as other EU and international obligations. 

http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/General%20Documents/MinEET_to_EETC_Reg_Reform_28_March_2013.pdf
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its library. The analysis of responses (Scottish Government & SEPA 2012b) indicated that there 
was strong agreement for some of the proposals, and more general agreement for others, in 
particular: 

 stakeholders felt that the proposals would provide SEPA with increased flexibility to 
escalate or de-escalate broader environmental risks than they currently do 

 several respondees commented on the need for SEPA to demonstrate the highest levels 
of consistency in its delivery and enforcement 

 the introduction of common terminology across the 4 Main Regimes to support the new 
permissioning hierarchy was welcomed.  This was seen as making it easier for regulated 
business to understand what type of permissions they need and why, particularly those 
requiring more than one permission.   

 many stressed that the proposed approach would be simpler, easier to understand, 
fairer, more integrated, more proportionate and, overall, more effective.  The outcome 
based approach and closer working between SEPA and other public bodies and industry 
sectors was also welcomed 

 there were a small number of strong and conflicting views with some viewing the 
proposals as being too focused on environmental protection rather than encouraging 
business growth, whilst others were concerned that cost savings and business growth 
were the main drivers and that this would be to the detriment of the environment 

Proposals in the Bill  

Broadly, Chapter 1 gives Scottish Ministers powers to bring forward secondary legislation, 
under the negative procedure3, for the purpose of protecting and improving the environment, 
known as the “general purpose”. 

Section 8 sets out the “general purpose” as “to enable provision to be made for or in connection 
with protecting and improving the environment”. This extends to “regulating environmental 
activities” and “implementing EU obligations, and international obligations, relating to protecting 
and improving the environment”. 

Section 9 defines “environmental activities” as: 

activities that are capable of causing, or liable to cause, environmental harm [and 
connected activities]  

These activities might be of any nature, e.g. industrial, commercial or otherwise and include “the 
production, treatment, keeping, depositing or disposal of any substance”. 

This section further defines “protecting and improving the environment” as: 

preventing deterioration (or further deterioration) of, and protecting and enhancing, the 
status of ecosystems, and promoting the sustainable use of natural resources based on 
the long-term protection of available natural resources. 

A further definition of “environmental harm” is included, which covers human health and other 
living organisms, as well as harm to the quality of the environment as a whole, or its constituent 
parts i.e. air, land or water. 

                                            
3
 Unless they add to, replace or omit of the text of an Act.  
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Section 10 enables the regulation of a wide range of relevant activities (e.g. emissions, 
regulators, permits, and charging schemes), as specified in Schedule 2, which it also allows for.  
These powers might be used to consolidate, in one instrument, environmental protection 
measures made under different enactments including those of the Water Environment 
Controlled Activities, and the Pollution Prevention and Control regimes.  

Section 11 requires Scottish Ministers to consult “any regulator on whom the proposed 
regulations would confer functions”, and any other persons as they think fit e.g. local 
government, industry, agriculture; before making regulations relating to protecting and improving 
the environment. 

CHAPTER 2 – SEPA’S POWERS OF ENFORCEMENT 

Background 

SEPA currently uses a variety of tools to pursue compliance with environmental legislation, e.g. 
writing advisory/warning letters to confirm requirements; serving prohibition notices; ensuring 
compliance through environmental licencing; and reporting breaches of environmental 
legislation to Procurators Fiscal. However, they currently have relatively limited powers to 
impose penalties, for example: 

 €100 can be imposed for every tonne of carbon dioxide for which allowances have not 
been surrendered under the Greenhouse Gas Emissions Trading Scheme  

 a civil penalty for failures relating to registration and record keeping/reporting can be 
made under the CRC Energy Efficiency Scheme 

 a non-compliant operator can voluntarily issue an enforcement undertaking to SEPA to 
repair environmental damage under the Reservoirs (Scotland) Act 2011 

SEPA’s costs of enforcement are currently funded by grant-in-aid, whereas equivalent agencies 
in the UK can recover the costs of investigation from operators who have been successfully 
prosecuted.  However, the Marine (Scotland) Act 2010 includes a requirement that the marine 
license fee is based on full cost recovery.  The Reservoirs (Scotland) Act 2011 also includes 
provision for SEPA to recover costs associated with issuing stop notices or imposing further 
enforcement measures. 

SEPA currently tends to issue a press release when a criminal case that it has been engaged in 
is concluded. In some jurisdictions regulatory regimes include sanctions which require the non-
compliant individual or business to publicise their non-compliance and the nature of the sanction 
imposed.  Adverse publicity orders have been used as a penal sanction in New South Wales 
and other Australian jurisdictions for over a decade (Law Reform Commission 2003) 

Discussions on SEPA’s powers of enforcement have been on-going since the 2006 consultation 
entitled The Way Forward for the Enforcement of Environmental Law in Scotland (Scottish 
Executive 2006).  More recently, the consultation on Proposals for an Integrated Framework of 
Environmental Regulation (Scottish Government and SEPA 2012a) noted that:  

The current options to deal with environmental offences are limited […]. In most regimes 
there is a gap between the ability of SEPA to serve some sort of notice to require an 
operator to do something and a referral of a report to the Procurator Fiscal. This gives 
rise to a disproportionate use of criminal sanctions.  

 

http://www.lawlink.nsw.gov.au/lrc.nsf/pages/r102toc
http://www.scotland.gov.uk/Publications/2006/11/22152827/0
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The consultation proposed that SEPA should have the power to  

 impose fixed and discretionary financial penalties in a greater range of circumstances  

 accept enforcement undertakings in a greater range of circumstances 

 require non-compliant operators to publicise the damage they have undertaken and 
action they are taking to address this 

 recover the costs incurred in investigating and enforcing environmental legislation 

Furthermore, the consultation proposed that SEPA be given powers to use fixed penalties for 
minor offences of £500 for an individual and £1k for companies and a £40k cap for a 
discretionary penalty. Of those that responded 76% agreed that SEPA should have the power to 
use fixed and discretionary financial penalties, 43% of those that responded agreed with the 
level of penalty proposed; those that disagreed (39%) with the level of both fixed and 
discretionary penalties were divided as to whether they felt these were too low or too high. 

In relation to whether SEPA should be given the power to accept enforcement undertakings in a 
greater range of circumstances 91% of those that responded supported SEPA having this 
power. On the proposal that SEPA be able to require non-compliant operators to publicise the 
damage they have caused and action they are taking to correct things 49% of those that 
responded agreed and 41% disagreed (Scottish Government & SEPA 2012b). 

Proposals in the Bill 

Section 12 enables Scottish Ministers to make provision for SEPA to impose a fixed monetary 
penalty on a person in relation to a relevant offence: 

…where SEPA is satisfied on the balance of probabilities that the person has committed 
the relevant offence 

The Bill specifies that: 

The maximum amount of such penalty that may be so specified in relation to a particular 
relevant offence is an amount equivalent to level 4 on the standard scale. 

(Level 4 on the standard scale of fines as provided by the Criminal Procedure (Scotland) Act 
1995 is currently £2.5k)  

Section 13 requires that any order about a fixed monetary penalty 

 requires SEPA to issue a notice of intent prior to issuing a fixed monetary penalty  

 enables the person served with a notice to make written representations to SEPA  

 requires SEPA to have regard to any representations 

 enables the person served with the fixed monetary penalty to appeal against the decision 
to issue it  

 requires SEPA to serve a final notice 

This section also enables an Order to allow someone served with a notice of intent:  

…the opportunity to discharge the person’s liability for the fixed monetary penalty by 
payment of a sum specified in the notice of intent […]. 
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Section 14 avoids a person being subject to a fixed monetary penalty and criminal proceedings 
for the same offence. 

Section 15 enables Scottish Ministers to provide for SEPA to impose variable monetary 
penalties up to a maximum of £40k on persons where SEPA is:  

….satisfied on the balance of probabilities that the person has committed the relevant 
offence   

Sections 16 details the procedure for the imposition of a variable monetary penalty and 
includes a requirement for SEPA to serve on the person a notice (a “notice of intent”), have 
regard to written representations made by the person served and to allow them to appeal. 

Section 17 details the process to avoid a person being sanctioned by both monetary penalties 
and criminal proceedings. 

Section 18 enables Scottish Ministers to issue a non-compliance penalty where an undertaking 
offered in response to a variable monetary penalty has been accepted by SEPA but not 
complied with. The Bill states that this provision may also: 

 specify the amount of the non-compliance penalty 

 provide for the amount to be calculated by reference to criteria specified by order by the 
Scottish Ministers 

 provide for the amount to be determined by SEPA   

Section 19 enables Scottish Ministers to make provision by order for an “enforcement 
undertaking”, details the process for pursuing such an undertaking and specifies that the action 
set out in the undertaking should secure that the offence does not “continue or recur”, and that 
“so far as possible [the site should be] restored to what it would have been if the offence had not 
been committed”. 

Section 20 prevents both a fixed and variable monetary penalty to be issued for the same act or 
where criminal proceedings have commenced.  

Section 21 enables early payment discounts, interest or other penalties for late payments to be 
applied and for recovery of any monetary payment to be pursued if it were a civil debt. 

Section 22 allows Scottish Ministers to include in an order to enable SEPA to recover 
investigation and administration costs from a person issued with a variable monetary penalty. 

Section 23 provides the Lord Advocate with powers to issue and revise guidance to SEPA 
relating to fixed and variable penalties and enforcement undertakings, requires SEPA to comply 
with such guidance and requires SEPA to publish guidance on enforcement measures. 

Section 24 enables that where the Scottish Ministers make an order for the imposition of a fixed 
or variable monetary penalty and acceptance of an enforcement undertaking may require SEPA 
to publish information on these cases. 

Section 25 provides for the interpretation of expressions used in Chapter 2 relating to penalties 
and enforcement, for example “late payment penalties” which “means a requirement to pay 
interest or other financial penalties for late payment of a fixed monetary penalty, a variable 
monetary penalty or a non-compliance penalty included in an order under this Chapter”. 
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CHAPTER 3 – COURT POWERS 

Background 

Court convictions for environmental crime in Scotland typically result in the imposition of a fine.  
The SEPA Enforcement Report 2011/2012 (SEPA 2013) notes that 26 convictions were made 
following cases instigated by SEPA. Twenty-one of these cases resulted in a fine, four resulted 
in admonishment, and one resulted in a community service order.  In 2011-2012 the fines 
associated with these 21 cases totalled £124,450, with an average fine of £5,926.  

Currently the Water Environment (Controlled Activities) (Scotland) Regulations 2011 and The 
Pollution Prevention and Control (Scotland) Regulations 2000 give courts the power to order for 
an offence to be remediated – either in addition or instead of imposing any punishment. 

The joint SEPA and Scottish Government consultation on Proposals for an Integrated 
Framework of Environmental Regulation (Scottish Government and SEPA 2012a) built on an 
earlier consultation (Scottish Executive 2006) and sought views on proposals that: 

 criminal courts should be given a wider range of sentencing options (including publicity 
orders) 

 the principles on compensation orders (as set out in the Criminal Procedure (Scotland) 
Act 1995) should be extended so that “loss or damage” includes the cost to SEPA, or 
other third parties, of restoring the position to what it would have been had the offence 
not occurred 

 the courts could apply a power currently available to them under the Controlled Activities 
and Pollution Prevention and Control Regulations to order an offence to be remediated, 
in addition to or instead of imposing any punishment more widely  

 in determining the level of any fine the Courts should consider any financial benefit that 
may have accrued as a consequent of an environmental offence 

The analysis of responses (Scottish Government & SEPA 2012b) highlighted that: 

 of those that responded to the question about publicity orders 64% agreed that the courts 
should also have this power. Some respondents felt that only the courts and not SEPA 
should have this power, others felt that the courts would have no need for this power if 
they were given to SEPA. A number of responses identified the need for an appeal.  Of 
the respondents 28% disagreed with the courts having this power and some opposed 
both SEPA and the courts having these powers 

 in relation to the question about the extension of powers relating to remediation and 
compensation 76% of those that responded agreed that these powers should be 
extended with many respondents noting that setting a proportionate punishment for 
causing significant damage to the environment was consistent with the principle of the 
polluter pays.  Of those that responded to the proposal that courts should be able to 
consider any financial gain that had accrued in setting the level of fine 71% agreed 

Proposals in the Bill 

Section 26 sets out provision for compensation orders. The Bill states that:  

[…] compensation to a relevant person for costs incurred or to be incurred by the relevant 
person in preventing, reducing, remediating or mitigating the effects of – 

http://www.sepa.org.uk/pdf/130304%20-%20Enforcement%20Report%20-%20FINAL1.PDF
http://www.legislation.gov.uk/ssi/2011/209/contents/made
http://www.scotland.gov.uk/Resource/0041/00411494.pdf
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(a) any harm to the environment resulting directly or indirectly from the offence, 

(b) any other harm, loss, damage or adverse impacts so resulting from the office. 

Compensation of up to £50k may be paid to SEPA, a local authority or an owner or occupier of 
the land where that harm or impact has occurred for restoring the position to what it would have 
been before any offence took place. 

Section 27 requires that criminal courts have regard to any financial benefit which has accrued 
or is likely to accrue to a person convicted of a relevant offence as a consequence in 
determining the amount of fine. 

Section 28 enables the criminal courts to make a publicity order alongside or in place of other 
sentences that would require a person convicted of a relevant offence to publicise details of the 
offence. A “publicity order” made by the court would include: 

 the fact that the person has been convicted of the relevant offence 

 specified particulars of the offence 

 specified particulars of any other sentence passed by the court in respect of the offence 

This section of the Bill makes it an offence for a person not to comply with such a publicity order 
and is liable:  

 on summary conviction, to a fine not exceeding £40,000 

 on conviction of indictment, to a fine 

CHAPTER 4 – MISCELLANEOUS 

Background 

This chapter makes provision for a new and broad range of enforcement tools which the Policy 
Memorandum states aim to allow SEPA “the right range of interventions to tackle poor 
performance, and better protect the environment for the benefit of all”. Some of the following 
provisions were consulted on in Proposals for an Integrated Framework of Environmental 
Regulation (Scottish Government & SEPA 2012a). 

Proposals in the Bill  

Sections 29 & 30 relate to a new offence of vicarious liability. At present, there is no regime 
in place for the vicarious liability of employers or principals for environmental offences 
committed by their employees or agents; however the principle of extending liability to 
employers has recently been adopted in other Scottish regimes e.g. in alcohol sales and 
licensing, and in relation to the killing or taking of wild birds on behalf of owners or managers of 
land.  

The development of a regime of this nature was not specifically proposed in the consultation; 
however the analysis of responses (Scottish Government & SEPA 2012b) notes that: 

Stakeholders highlighted a number of potential implementation issues relating to the 
flexibility of the proposals.  In a situation involving multiple activities and different 
contractors SEPA would need to clearly identify and assign responsibility.   
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Sections 29 & 30 therefore provide that, where an employee or agent commits a relevant 
offence (as set out under s.39) while acting for or employed by someone else (e.g. an individual, 
corporate body or partnership), then that person may also be guilty of the offence and punished 
accordingly.   

Sections 31 & 32 relate to new offences where significant environmental harm is caused. 
Under current licensing regimes, if the environment is damaged due to a deliberate decision e.g. 
failure to maintain equipment or negligence in maintenance systems, the offence considered by 
the courts is one of failure to comply with a permit condition, and the level of environmental 
harm caused is secondary to the breach. The consultation notes that: 

It is sometimes difficult for the courts to appreciate the significance of environmental 
cases which are based mainly on breaches of regulatory requirements.  We therefore 
intend to create an offence which relates to knowingly causing significant environmental 
harm. 

The analysis of responses (Scottish Government & SEPA 2012b) recognises that: 

The majority of respondees wanted to see an increase in penalty levels to target, in 
particular, irresponsible operators.  They argued that setting a proportionate punishment 
for significant damage to the environment was consistent with the polluter pays principle.   

Nevertheless: 

Some felt that the current system through the courts is enough of a deterrent and that the 
level of damage should include costs incurred by SEPA or third parties of restoring the 
position to what it would have been if the offence had not taken place.  

A new offence of causing or permitting significant environmental harm is therefore proposed in 
Section 31. Acting in a way that is likely to cause harm, failing to act in a way that such failure is 
likely to cause such harm, or permitting another person to act (or fail to act) in a way that is 
likely to cause such harm, also constitutes the offence. This aims to allow for courts to take 
more effective and appropriate action in line with SEPA’s new integrated approach to regulation. 
The Explanatory Notes state: 

Environmental harm (as defined in section 9) is ‘significant’ if it has serious adverse 
effects whether locally, nationally or on a wider scale, or it is caused to an area 
designated by an order made by the Scottish Ministers.  Different areas may be 
designated for different purposes and different types of harm. 

On summary conviction, this criminal offence invites a fine not exceeding £40k, imprisonment 
for up to 12 months or both or, on conviction on indictment, for an unlimited fine or imprisonment 
or both. Under Section 32, an order can also be made to require the offender to remediate or 
mitigate the environmental harm that they have caused; failure to comply with this “remediation 
order” can invite a fine not exceeding £40k on summary conviction and, on conviction on 
indictment, with an unlimited fine.  

The analysis of responses to the consultation (Scottish Government & SEPA 2012b) shows that 
these sanctions were largely supported, albeit to varying degrees. Only 49% of respondents 
agreed that “SEPA should be able to require non-compliant operators to publicise the damage 
they have caused and the action they are taking to put things right”.  

Section 33 amends the Criminal Procedure (Scotland) Act 1995 to allow the Lord Advocate, or 
the prosecutor in summary proceedings, to appeal against any decision of a court not to make a 
publicity order or remediation order which Sections 28 and 32 allow for. 
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Section 34 relates to contaminated land and special sites, and amends the Environmental 
Protection Act 1990 by proposing the following provisions: 

 enabling a local authority, if satisfied that land is no longer contaminated, to issue a non-
contamination notice. This means that the land is no longer subject to the relevant regime 
in the 1990 Act. However, some actions e.g. monitoring could still be required 

 enabling the local authority or SEPA to remove from a register of contaminated land a 
notice designating a special site4; if it considers that the land in question should no longer 
be specified as such. The effect of this is that the designation is terminated and any 
remediation notices cease to have effect 

These provisions were not consulted on formally. 

Sections 35 & 36 relate to waste management and offences by partnerships. At present, it 
is an offence under the Control of Pollution (Amendment) Act 1989 to transport controlled waste 
without being registered by SEPA. An application may be refused or a registration revoked 
where the applicant, the holder or a “relevant person” has been convicted of an offence. The 
Environmental Protection Act 1990 sets out that a waste regulation authority must determine 
whether an applicant or holder of a waste management licence5 is “fit and proper” i.e. convicted 
of a relevant offence. Sections 35 therefore: 

 amends the 1989 Act so that the definition of “relevant person” includes a partnership 

 amends the 1990 Act to allow a waste regulation authority when granting, revoking, 
suspending or transferring a waste management licence, to determine whether an 
applicant or holder, including a partnership, is “fit and proper” 

No formal consultation has taken place on these provisions. 

Section 37 relates to air quality assessments. The Environment Act 1995 currently requires 
local authorities to conduct a review of the air quality within their area, and an air quality 
management area must be designated where it appears that a relevant standard or objective is 
not being achieved. Thereafter, the Act requires further reporting and assessment of air quality 
in that area. 

This section proposes to repeal the requirement for a local authority to undertake further air 
quality assessments. At present, this has not been consulted on, and it is not clear from either 
the Explanatory Notes or the Policy Memorandum why this repeal is necessary. However the 
Scottish Government (2013f) clarifies as follows: 

We will be consulting on proposals for a comprehensive review of the Local Air Quality 
Management system later in 2013, and it is intended that this will be one of the 
proposals.  

We wish to reduce the air quality reporting burden on local authorities in order to free up 
more time and resources for taking action to improve air quality.  This is the only type of 
report that is specified in legislation, but is generally viewed as the least useful.  All other 
reporting requirements are covered by guidance only hence the inclusion of this in the Bill 
before the formal consultation exercise later in the year. 

                                            
4
 This is a specific designation for land where e.g. oil has been extracted, purified, or refined; or explosives 

processed or manufactured. Therefore it is likely that serious harm or serious pollution of land or the water 

environment might be caused. 
5
 This authorises the treatment, keeping or disposal of waste on land, or the treatment or disposal of waste by 

means of mobile plant. 
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CHAPTER 5 – GENERAL PURPOSE OF SEPA 

Background 

SEPA was established by the Environment Act 1995. This Act transferred a number of functions 
of the previous river purification authorities, waste regulation authorities, disposal authorities, 
chief inspector for Scotland, local authorities and the Secretary of State.  The Act also provided 
SEPA with a number of duties with respect to pollution control, water, Natural Heritage Areas 
and sites of special interest and with powers including to purchase land compulsorily, obtain 
information about land and promote or oppose private legislation. 

The Act does not specify a statutory purpose or objectives for SEPA although SEPA’s pollution 
control powers are stated as being:   

[…] exercisable for the purpose of preventing or minimising, or remedying or mitigating 
the effects of pollution of the environment. 

The 1995 Act also requires Scottish Ministers to give guidance to SEPA “with respect to aims 
and objectives which they consider it appropriate for SEPA to pursue in the exercise of its 
functions.” This guidance must also set out the contribution to attaining the objective of 
sustainable development that it is appropriate for SEPA to make. 

The Scottish Government and SEPA jointly consulted on Future Funding Arrangements for 
SEPA (Scottish Government & SEPA 2012c) which proposed to: 

[…] provide that SEPA’s functions are exercisable for the purpose of protecting and 
improving the environment, including the sustainable management of natural resources 
and that, in exercising its functions in pursuit of that primary purpose, SEPA should 
contribute to improving the health and well-being of the people of Scotland and the 
achievement of sustainable economic growth. 

Scottish Ministers would be able to give guidance to SEPA on the implementation of the 
statutory purpose. 

The analysis of responses (Scottish Government & SEPA 2013) highlights that 62% of those 
that responded agreed with the proposed statutory purpose for SEPA and 33% disagreed. The 
analysis notes that several responses were particularly positive about incorporating the 
sustainable use of natural resources into SEPA’s remit.  The document notes that the three 
main areas of concern that were raised relate to replacing provisions in the Environment Act 
1995 relating to sustainable development with provisions referring to sustainable economic 
growth, potential overlap and duplication resulting from the widening of SEPA’s responsibilities 
and the level of justification provided for making changes to the Environment Act 1995. 

Proposals in the Bill 

Section 38 of the Bill amends the Environment Act 1995 to insert the following general purpose 
of SEPA: 

 (1) SEPA is to carry out the functions conferred on it by or under this Act or any other 
enactment for the purpose of protection and improving the environment (including 
managing natural resources in a sustainable way). 

(2) In carrying out its functions for that purpose SEPA must, except to the extent that 
it would be inconsistent with subsection (1) to do so, contribute to- 

http://www.legislation.gov.uk/ukpga/1995/25/contents
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  (a) improving the health and well being of people in Scotland, and 

  (b) achieving sustainable economic growth.  

Under Part 4, however with relevance to this section, Section 43 repeals sections 32 and 34 of 
the 1995 Act which relate to general environmental and recreational duties, and general duties 
with respect to water. 

CHAPTER 6 – INTERPRETATION OF PART 2 

Section 39 defines “relevant offence” as an offence “specified in an order made by the Scottish 
Minsters”, and SEPA as the “Scottish Environment Protection Agency”. 

PART 3 - MISCELLANEOUS 

MARINE LICENSING DECISIONS 

Background 

In relation to decisions on most infrastructure projects such as roads, harbours and ports, the 
planning system allows people or bodies with sufficient interest to a statutory right of appeal to 
the courts against Scottish Ministers’ decisions. The procedure for challenging decisions on 
wind farms is different, as there is no express right of appeal to the courts, and  

The Scottish Government’s consultation on Proposals for a Better Regulation Bill (Scottish 
Government 2012a) concedes that this “gives rise to a confusing and complex picture, 
particularly in relation to projects that may require more than one form of consent”.  

Currently, an applicant wishing to challenge Scottish Ministers’ decisions in respect of a marine 
licence may appeal to the sheriff against the refusal to grant a licence or the conditions attached 
to a licence. The sheriff may direct that Ministers must grant a licence or grant it subject to 
certain conditions.  

The consultation (Scottish Government 2012a) asked whether there would be merit in 
“extending the express right of appeal to the Court of Session for people or bodies with a 
sufficient interest in the project to those classes of decision made by Scottish Ministers under 
legislation governing infrastructure projects”; i.e. allowing for a statutory right of appeal.  

There were a relatively small number of responses to this issue; 13 in total (16% of those that 
responded to the consultation); however, only eight included comments. Independent analysis 
of the responses (Scottish Government 2013a) shows that there was “overwhelming support 
[…] for the proposal to extend access to the statutory review mechanism to people or bodies 
with sufficient interest in the legality of Ministers' decisions in relation to the granting of a marine 
licence”. There was also a “two to one overall majority in favour of a common review procedure 
across all legislation.” Views were however divided amongst local authority respondents. 

Some respondents, in particular the Royal Town Planning Institute Scotland (2012), and the UK 
Environmental Law Association (2012) considered that all circumstances where infrastructure 
projects are to be approved by Scottish Ministers should incorporate an express right of appeal 
by relevant parties.  

http://www.scotland.gov.uk/Resource/0040/00409444.pdf
http://www.scotland.gov.uk/Resource/0040/00409472.pdf
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Proposals in the Bill  

Section 40 adds to the Marine (Scotland) Act 2010 by extending statutory appeal mechanisms 
to decisions by Scottish Ministers relating to offshore marine energy projects of 1MW and above 
within the Scottish territorial sea.   

The appeal will be to the Inner House of the Court of Session with a six-week time limit, 
ultimately appealable to the Supreme Court. Because of the complex nature of UK energy 
policy, and the significant overlaps between devolved and reserved competencies, the Policy 
Memorandum explains how this will work in practice: 

To maintain and apply that approach, consequential provision would require to be passed 
following the passage of the Bill by the UK Parliament in relation to energy consents 
under the Electricity Act 1989 and marine licensing decisions beyond 12 nautical miles, 
which fall within reserved matters (though in practice are decisions made by the Scottish 
Ministers under the devolution settlement).  This would require an order to be made 
under section 104 of the Scotland Act 1998 providing for consequential modifications to 
be made to the 1989 Act and to the Marine and Coastal Access Act 2009 in 
consequence of legislation passed by the Scottish Parliament.  The section 104 order 
would be laid before the UK Parliament and would be debated in both houses. 

PLANNING AUTHORITIES’ FUNCTIONS: CHARGES AND FEES 

Background 

Section 252 of the Town and Country Planning (Scotland) Act 1997 allows Scottish Ministers to 
make Regulations that establish a system of fees payable to planning authorities by applicants 
for planning permission. These Regulations must be approved by the Scottish Parliament under 
the affirmative procedure. 

The current fees system, including the amounts payable, is established by The Town and 
Country Planning (Fees for Applications and Deemed Applications) (Scotland) Regulations 
2004, as amended. The fees system is fairly complex, basing the amounts payable on the type 
and the size of a proposed development. Applications for alterations to an existing dwelling 
currently cost £192, while the maximum amount that can be paid for any type of development is 
currently £28,800. 

The Scottish Government (2012b) consulted on Fees for Planning Applications between March 
and June 2012, and proposed the following: 

 the fee maximum is raised to £100k 

 fee levels are linked to performance 

 new categories are introduced for retail and leisure and energy generation 

 increases in fees for the following:  

- cost of a single house 

- retail and leisure developments 

- energy generation 

 the revised fees are intended to be inclusive of neighbour notification advertising costs. 
The present requirement to recoup such costs from the applicant will be removed 

http://www.scotland.gov.uk/Publications/2012/03/3164/0
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This consultation stated that Scottish Ministers maintain that any increases in fees must be 
inextricably linked to sustained improvements in performance and that Ministers are prepared 
ultimately to take steps to reduce the fee levels in an authority where improved performance is 
not maintained.  

The consultation on Proposals for a Better Regulation Bill (Scottish Government 2012c) 
welcomed evidence and views on the most effective mechanism for introducing the proposed 
link between fees and performance on the basis that planning legislation would be amended via 
the Better Regulation Bill, to give to Scottish Ministers powers to set the level of fee payable in 
each authority based on an assessment of performance. 

There were 154 responses to the Fees for Planning Applications Consultation (Scottish 
Government 2012b), and the analysis of consultation responses (Scottish Government 2012c) 
outlined a number of main themes raised by respondents, summarising the responses to the 
proposals to link planning fees to planning authority performance as follows: 

While there was general agreement with this principle, some worried that it may in fact be 
counter-productive. The predominant concern from across the respondent groups was 
that linking fees to performance would encourage rushed decisions by rewarding speed 
rather than quality. Others also expressed concern that withdrawing funds from poorly 
performing authorities would only result in those authorities being under-resourced. 

Responses to the section on planning fees in the consultation on the Proposals for a Better 
Regulation Bill (Scottish Government 2012a) were submitted by many of the organisations that 
responded to the first consultation and did not raise any substantive new issues. 

The full proposals in the fees consultation paper (Scottish Government 2012b) were not 
implemented.  As approved by the Scottish Parliament the Town and Country Planning (Fees 
for Applications and Deemed Applications) (Scotland) Amendment Regulations 2013 increased 
planning fees by approximately 20% on 6 April 2013.  In addition a high level group led by the 
Scottish Government and COSLA is currently reviewing planning performance and examining 
the wider reform of planning fee levels linked to performance (Scottish Government 2013g). 
 
 

Proposals in the Bill  

Section 41 amends section 252 of the Town and Country Planning (Scotland) Act 1997 to: 

 allow Scottish Ministers to make provision in planning fee Regulations for different fees to 
be levied by different planning authorities where Scottish Ministers are satisfied that the 
performance of the Planning Authority is not, or has not been, carried out satisfactorily 

 remove the requirement for planning fees Regulations to be approved by the affirmative 
procedure 

The consultation on Fees for Planning Applications (Scottish Government 2012d) stated that 
“The Planning Performance Framework, developed by the Heads of Planning Scotland and the 
Scottish Government, will provide the foundation for assessing authority performance.  The 
Planning Performance Framework (Heads of Planning Scotland 2012) (PPF) was developed by 
Heads of Planning Scotland, representing Scotland’s most senior local authority planners, after 
discussion with key stakeholders, including the Scottish Government.  The PPF deals with 
performance across the development management, development planning and enforcement 
activities of a planning authority.   The details of how performance will be assessed and defining 
what constitutes satisfactory performance are currently being discussed through the high-level 
group on performance (Scottish Government 2013g). 

http://www.scotland.gov.uk/Publications/2012/09/7926
http://www.scotland.gov.uk/Resource/0039/00390612.pdf
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STREET TRADERS LICENSES 

Background 

The Civic Government (Scotland) Act 1982 requires a licensing authority to only issue a Street 
Trading Licence to a person if the local authority has issued a 'Certificate of Compliance' in 
respect of the vehicle from which the applicant will be trading. The Act requires the certificate to 
state that the vehicle, kiosk or moveable stall complies with such requirements as the Scottish 
Ministers may make by statutory order. The current compliance requirements set by Scottish 
Ministers are those specified in Schedule 2 of the Food Hygiene (Scotland) Regulations 2006. 
As a result mobile food vans have to be inspected separately by each authority in which they 
operate (Scottish Government 2012a). 

This practice has led to some complaints from businesses of inconsistent application of 
standards.  In particular, the Consultation on Proposals for a Better Regulation Bill (2012a) 
highlighted a case study involving a bakery van operating across two local authority areas which 
illustrated the inconsistencies and difficulties faced: 

One Council used a risk based case-by-case approach and was satisfied with the van 
which has hand washing facilities and procedures in place to ensure hygiene and quality 
is maintained (keeping a supply of utensils in the van and returning to the bakery if all 
utensils have been contaminated). However the other Council asked that a utensils sink 
be installed in the van at a total cost estimated at £1000. 

As a result, the consultation included questions in this area.  There was a very high level of 
support for the development of national standards and a change in legislation requiring 
moveable food businesses to be inspected only by the local authority in which the business is 
registered/based. This would mean that local authorities would have to accept certificates of 
compliance issued by their counterparts in other areas.  There was a majority of support from all 
the respondent groups making submissions with the exception of public bodies where views 
were divided. 

However, a number of qualifications and recommendations on how the system could work were 
also put forward.  The Royal Environmental Health Institute of Scotland (2012) raised concerns 
that it could result in businesses operating within other local authority areas practicing poor food 
handling, highlighting:  

For example, what is being suggested would mean that moveable food businesses could 
operate at a major event such as 'T in the Park' serving tens of thousands of people 
without their food handling and hygiene practices being open to inspection. 

Proposals in the Bill  

Section 42 proposes to amend section 39(4) of the Civic Government (Scotland) Act 1982 to 
make it clear that the certificate to be produced for the purposes of a street trader’s licence 
application for a mobile food business is to be from a food authority that has registered that 
establishment.  If a mobile food business wishes to trade in more than one local authority area 
in Scotland it can use a certificate from the same registering food authority for each street 
trader’s licence application. 

 

http://www.scotland.gov.uk/Resource/0040/00409443.pdf
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PART 4 - GENERAL 

Parts 43 to 48 introduce schedule 3 which makes provision for a number of minor and 
consequential modifications. These parts also repeal spent provisions, and make provision in 
respect of subordinate legislation, as well as Crown application, commencement and the short 
title. 
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