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This briefing provides a summary of the parliamentary scrutiny of the Regulatory Reform 
(Scotland) Bill prior to Stage 3 proceedings which are scheduled to take place on 16 January 
2014. 

It highlights some of the key issues raised during Stage 1 consideration of the Bill, and 
subsequent recommendations made by both the lead Committee (Economy, Energy and 
Tourism), and the secondary Committee (Rural Affairs, Climate Change and Environment) in 
the Stage 1 Report. It also considers the Scottish Government’s response to those 
recommendations; and some of the amendments agreed to at Stage 2. 
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INTRODUCTION 

The Regulatory Reform (Scotland) Bill [as introduced] (the Bill) was introduced in the Scottish 
Parliament on 27 March 2013. On 16 April, the Parliamentary Bureau referred the Bill to the 
Economy, Energy and Tourism (EET) Committee as the lead Committee, with the Rural Affairs, 
Climate Change and Environment (RACCE) Committee acting as secondary Committee. The 
Bill was accompanied by Explanatory Notes, which include a Financial Memorandum, a Policy 
Memorandum, and a Delegated Powers Memorandum. 

The Policy Memorandum states that: 

The primary purpose of the Bill is to improve the way regulation is developed and 
applied, creating more favourable business conditions in Scotland and delivering benefits 
for the environment. It will protect our people and environment, help businesses to 
flourish and create jobs. 

Part 1 of the Bill relates to Regulatory Functions and has three main elements, as follows:  

 Encouraging and improving consistency in the exercise of regulatory functions – at 
present, many areas of regulation, such as environmental health, are implemented 
locally, leading to differences in approach and local variation. The Bill allows for the 
implementation of national regulation systems, although there remains scope for 
regulators to make a case for local variation 

 A duty on listed regulators to exercise functions in a way that contributes to achieving 
sustainable economic growth 

 Provision for a code of practice in relation to the exercise of regulatory functions 

Part 2 of the Bill relates to Environmental Regulation and has five main chapters, as follows: 

 Chapter 1 allows Scottish Ministers to bring forward secondary legislation which will 
simplify and update the objectives and duties of the Scottish Environment Protection 
Agency’s (SEPA’s) diverse regulatory framework into one statutory purpose, i.e. that all 
of its functions are for the purpose of “protecting and improving the environment” 

 Chapter 2 allows for regulations to be made which will give SEPA additional powers 
relating to enforcement, as follows: fixed monetary penalties, variable monetary 
penalties, non-compliance penalties, enforcement undertakings, and cost recovery 

 Chapter 3 relates to court powers, and sets out provision for compensation orders, fines 
and publicity orders 

 Chapter 4 allows for a new and broad range of miscellaneous provisions such as: 
vicarious liability, offence relating to significant environmental harm, contaminated land 
and special sites, waste management authorisations – offences by partnerships, and air 
quality assessments 

 Chapter 5 amends the Environment Act 1995 by inserting a general purpose for SEPA to 
ensure that it contributes to improving the health and well-being of people in Scotland 
and achieving sustainable economic growth 

Part 3 of the Bill makes provision for amendments to three miscellaneous regulatory regimes, 
as follows: 

 Section 40 extends statutory appeal mechanisms to decisions by Scottish Ministers 
relating to offshore marine energy projects of 1MW and above within Scottish waters. At 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-introd.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-introd-en.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-introd-pm.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-introd-pm.pdf
http://www.scottish.parliament.uk/S4_Bills/Delegated_Powers_Memorandum_260313.pdf
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present, decisions made by Ministers in these cases can only be challenged by way of 
judicial review 

 Section 41 allows Scottish Ministers to make provision in planning fee Regulations for 
different fees to be levied by different planning authorities where Scottish Ministers are 
satisfied that the performance of the Planning Authority is not, or has not been, carried 
out satisfactorily 

 At present, mobile food vans have to comply with separate food hygiene regimes in each 
local authority area in which they operate. Section 42 amends the Civic Government 
(Scotland) Act 1982 to allow street traders who operate mobile food businesses to trade 
in more than one area in Scotland, using a transferable certificate of compliance from the 
same registering authority for each licence application 

The EET Committee scrutinised Parts 1, 3 and 4 relating to regulatory functions, miscellaneous 
and general provisions and Schedules 1, 2 and 3 of the Bill.  

The RACCE Committee scrutinised Part 2 of the Bill: environmental regulation, as well as those 
aspects of Part 1 that related to SEPA and Scottish Natural Heritage (SNH). 

SPICe Briefing 13-26 Regulatory Reform (Scotland) Bill – Stage 1 considers the Bill in detail, 
and should be read in conjunction with this briefing. Additional detail on scrutiny of the Bill is 
available on the Scottish Parliament’s Regulatory Reform (Scotland) Bill webpage. 

STAGE 1 PROCEEDINGS 

STAGE 1 REPORT 

The RACCE Committee published and provided its Stage 1 Report to the EET Committee in 
June 2013, which in turn published its Stage 1 Report in October 2013. The Scottish 
Government’s response to the RACCE Committee was published in September 2013, and the 
response to the EET Committee was published in November 2013. The Stage 1 Debate was 
held on 12 November 2013. 

Table 1 highlights the key points and recommendations in the Stage 1 Reports, summarises the 
subsequent response of the Scottish Government, and highlights areas where amendments 
were lodged at Stage 2. 

Table 1: Stage 1 Report Recommendations and Subsequent Response of the Scottish 
Government 

Committee Note / 
Recommendation 

Government Response Outcome 

Part 1 

National Standards 

The EET Committee 
welcomed the Scottish 
Government’s collaborative 
approach to working with 
COSLA to agree national 
standards which are 
transparent, workable and 

The Scottish Government stated that it is 
committed to involving stakeholders at as early 
a stage as possible, and will consult on any 
proposals to ensure that they deliver outcomes 
that meet the overall objectives of the Bill.  

No further 
action at 
Stage 2.  

http://www.scottish.parliament.uk/ResearchBriefingsAndFactsheets/S4/SB_13-26.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/61582.aspx
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/Reports/rur-13-06w.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Reports/eer-13-11w.pdf
http://www.scottish.parliament.uk/S4_RuralAffairsClimateChangeandEnvironmentCommittee/General%20Documents/2013.09.05_-_Minister_on_Reg_Reform_Bill_report.pdf
http://www.scottish.parliament.uk/S4_EconomyEnergyandTourismCommittee/Bills/Scottish_Government_response_to_the_RRB.pdf
http://www.scottish.parliament.uk/parliamentarybusiness/28862.aspx?r=8619&mode=html#iob_77942
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Committee Note / 
Recommendation 

Government Response Outcome 

which take account of local 
circumstances. It 
recommended that the 
Scottish Government adopt a 
similarly inclusive way of 
working by consulting widely 
on any proposed changes to 
regulations. 

Exemption Criteria 

The EET Committee 
recommended that the 
Scottish Government include 
exemption criteria (to opt-out 
from national standards) in 
either the code of practice or 
within guidance to ensure that 
decisions on exemptions to 
compliance with regulations 
under section 1 are 
transparent and consistent. 

The Scottish Government stated that it expects 
the procedure for exemptions to be used 
exceptionally and any case presented would 
need to demonstrate evidence of the 
exceptional local circumstances which support 
a case for variation or opt-out. However, it 
remains of the view that it would be 
inappropriate and restrictive to define a set of 
exemption criteria which could be applied in all 
cases but committed to discussing the 
recommendation further with COSLA. 

The Scottish 
Government 
lodged 
amendment 
11 to publish 
Ministerial 
directions 
when 
exemptions 
are agreed. 

Regulators’ Duty in Respect of Sustainable Economic Growth 

The RACCE Committee was 
concerned about the proposed 
duty on regulators of 
sustainable economic growth 
as set out in Part 1 of the Bill. 
This related to there being no 
statutory definition of 
sustainable economic growth 
and it being unclear how the 
duty and the code of practice 
in respect of that duty would 
impact on the day to day 
activities of regulators within 
its remit. The Committee 
agreed with stakeholders that 
if such a duty was to be 
included in the Bill then, to 
ensure clarity and to 
safeguard against any 
reinterpretation of its meaning 
at a later date, a definition of 
the term should be included 
on the face of the Bill. 

During the evidence sessions, the Committee, 
and Minister discussed in detail the respective 
merits of reference to "sustainable economic 
growth" versus "sustainable development" in 
the Bill and whether there was scope for 
including definitions of these terms in the 
legislation. The Minister noted the Committee's 
recommendations on these points in its report 
principally relating to the provisions in Part 1 of 
the Bill. 

The Scottish Government noted that it defines 
sustainable economic growth as "building a 
dynamic and growing economy that will provide 
prosperity and opportunities for all, while 
ensuring that future generations can enjoy a 
better quality of life too" (PQ S4W-10994). The 
intention of the duty on regulators to contribute 
to sustainable economic growth is to provide 
transparency and promote a broad and deep 
alignment with the Scottish Government's 
purpose. The Scottish Government's 
commitment to sustainable development is 
reflected in its purpose of creating a more 
successful country, with opportunities for all of 
Scotland to flourish through increasing 
sustainable economic growth. The 
Performance Framework identifies solidarity, 
cohesion and sustainability as key drivers of 

Amendments 
1, 2, 3, 4, 
114, and 115 
lodged at 
Stage 2, but 
not agreed 
to. 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
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Committee Note / 
Recommendation 

Government Response Outcome 

sustainable economic growth, and improving 
the social, health, environmental and economic 
opportunities for all of Scotland as key to 
maximising the nation's economic potential. 

The Minster reiterated that the duty, where it 
applies, does not prioritise sustainable 
economic growth over other regulatory 
objectives. It is up to regulators themselves to 
determine an appropriate balance. In addition, 
he noted that the duty to contribute to 
sustainable economic growth does not replace 
the duties that regulatory bodies, such as 
SEPA, have as regards sustainable 
development. In view of these points, the 
Scottish Government believes it is right and 
proper that the reference to sustainable 
economic growth be retained in the Bill. 

The Minister said in evidence to the Committee 
on 5 June 2013: 

"There is a hierarchy of duties. SEPA's primary 
function is obviously to protect the 
environment. However, it is not unreasonable 
to suggest that economic considerations would 
be taken into account in deciding which of two 
options for a project, both of which had a 
similar environmental impact-positive or 
negative SEPA would recommend for 
implementation." 

The Scottish Government recognised the 
Committee's desire to see sustainable 
development promoted but remained 
unconvinced that there was a compelling case 
or need for the inclusion of detailed definitions 
of sustainable economic growth and 
sustainable development in the Bill (not least 
because the Bill does not actually use this term 
other than in reference to other legislation). As 
there already are broad but clear definitions for 
these terms, the Scottish Government’s 
intention is to provide these in guidance. This 
practice is not uncommon. For example, both 
the Environment Act 1995 and the Planning 
etc. (Scotland) Act 2006 include reference to 
sustainable development. However, neither 
contains a definition of the term, with both Acts 
giving Ministers the ability to issue guidance.  

The Scottish Government recently consulted on 
the draft Scottish planning policy which 
included guidance on sustainable development. 
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Committee Note / 
Recommendation 

Government Response Outcome 

In response to stakeholder wishes, expressed 
during consultation on the Regulatory Reform 
(Scotland) Bill, the requirement for Ministers to 
give SEPA guidance on sustainable 
development will remain in legislation. In 
addition, the intention is that the duty on 
sustainable economic growth will be clarified 
via a statutory code of practice for regulators. 

To conclude, the Scottish Government stated 
that rather than looking at definitions of 
sustainable development, recent discussions at 
domestic and international level have instead 
focussed on embedding and mainstreaming the 
principles in government and society. This is a 
key objective of the better environmental 
regulation programme. 

The EET Committee noted the 
view of the RACCE 
Committee and its proposal to 
replicate the SEPA hierarchy 
for SNH and other regulators. 
The EET Committee further 
notes that the Minister for 
Environment and Climate 
Change has stated that this is 
unnecessary and agrees with 
the Scottish Government’s 
approach. 

The Scottish Government is pleased that the 
EET Committee agrees that the provisions in 
Part 1 of the Bill make this unnecessary. 

As above. 

Definition of Sustainable Economic Growth 

The RACCE Committee was 
disappointed at the lack of 
available information in 
relation to both section 4 and 
the proposed code of practice 
provided for by section 5. It 
believed the lack of 
information available in the Bill 
and its accompanying 
documents made it difficult for 
the Committee, regulators and 
stakeholders to understand 
the impact of the Bill at this 
stage. 

The Scottish Government is committed to 
including the definition of sustainable economic 
growth within the Code of Practice and 
presenting the draft Code to Parliament for 
scrutiny before it is formally adopted. 

Amendments 
1, 2, 3, 4, 
114, and 115 
lodged at 
Stage 2, but 
not agreed 
to. 

Whilst the EET Committee did 
not believe that it was legally 
necessary that a definition of 
sustainable economic growth 
be stated on the face of the 
Bill, it recommended that the 

As above. As above. 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
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Committee Note / 
Recommendation 

Government Response Outcome 

Scottish Government ensures 
that its definition of this term is 
explicitly stated and explained 
in subsequent guidance and 
that it gave a commitment that 
drafts of this guidance are 
submitted to the Parliament 
for scrutiny prior to being 
issued by Scottish Ministers. 

Code of Practice 

The RACCE Committee was 
also concerned about how a 
code of practice set at a high 
level in order to be applicable 
to a wide range of regulators 
could be meaningful and 
effective, and would welcome 
additional information from the 
Scottish Government on what 
it sees sitting below the high 
level code of practice. The 
Committee believed it is 
important that the code of 
practice includes clear 
guidance to regulators on how 
to resolve any conflict 
between compliance with 
primary functions and 
achieving sustainable 
economic growth. 

Not responded to directly, however see 
Government responses above. 

As above. 

Part 2 

Regulators’ Duty in Respect of Sustainable Economic Growth 

The RACCE Committee was 
unclear as to why the term 
sustainable economic growth 
had been used in the Bill 
rather than sustainable 
development on the grounds 
that while neither has a 
statutory definition, 
sustainable development has 
international recognition and is 
understood legally across a 
number of regimes and 
jurisdictions. The Committee 
recommended that the 
Scottish Government bring 
forward amendments to the 

With reference to the Committee's comments 
on the new general purpose for SEPA as 
provided for by Section 38 of the Bill and 
extending similar provision to SNH, the Scottish 
Government believed the provisions in Part 1 of 
the Bill made this unnecessary. The position of 
SNH is very similar to that of SEPA in that they 
already consider their role in delivering the 
Scottish Government's Purpose. The Natural 
Heritage (Scotland) Act 1991 places SNH 
under a duty to: 

"take such account as may be appropriate in 
the circumstances of .... the need for social and 
economic development in Scotland or any part 
of Scotland". 

Amendments 
6 and 7 
lodged at 
Stage 2, but 
not agreed 
to. 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
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Committee Note / 
Recommendation 

Government Response Outcome 

Bill at Stage 2 to include a 
definition of sustainable 
development in section 38 of 
the Bill. 

The RACCE Committee 
welcomed the Scottish 
Government’s explanation that 
the policy intention of the new 
general purpose for SEPA, as 
provided for by section 38, is 
to acknowledge the three 
elements of sustainable 
development and give primacy 
to the environmental element. 
The Committee agreed with 
the Scottish Government that 
this is right and proper for a 
body whose primary function 
is to protect the environment 
and recommends that this, or 
a very similar provision, 
should be applied to SNH, 
who also have a primary role 
in protecting Scotland’s 
environment. 

Under the provisions introduced by Part 1 SNH 
will also in future consider the new duty in the 
context of their wider contribution to delivering 
the Scottish Government's purpose. Unlike 
SNH, SEPA had never been provided with a 
statutory purpose and this Bill has provided a 
useful opportunity to fill this gap. 

The natural assets that SNH works to conserve 
and enhance are integral to sustainable 
economic growth. However, like SEPA, and as 
the Committee heard in evidence from 
representatives from both bodies, and from the 
Minister, the provisions in the Bill place a duty 
on regulators to exercise their functions in a 
way that contributes to sustainable economic 
growth only to the extent that it would be 
consistent with the exercise of their existing, 
core regulatory functions to do so. 

Publicity Orders 

The RACCE Committee 
welcomed the introduction of 
publicity orders and 
recommended that in relation 
to the issuing of publicity 
orders the Scottish 
Government should produce 
clear guidelines on the intent 
behind the policy to assist the 
courts. 

The Scottish Government welcomed the 
Committee's support for the introduction of 
publicity orders as an additional sentencing 
power for criminal courts. As stated during the 
evidence session, the decision as to whether 
such an order would be issued will be for courts 
to decide.  

Responding to views raised in consultation, 
clear guidance as to the use of publicity orders, 
and other new sentencing options will, 
however, be provided for courts to assist them 
in making such decisions. 

Amendment 
118 agreed 
to at Stage 2. 

Part 3 

Marine Licensing Decisions 

The EET Committee 
welcomed the proposal for 
one appeal system which will 
make the process for offshore 
marine energy projects more 
transparent and more easily 
understood. Given the 

The Scottish Government stated that it is a 
strong supporter of environmental justice and 
having appropriate structures to protect the 
environment and which will enable the best 
decisions to be made around activities that 
affect it. 

The Scottish Government is currently 

No further 
action at 
Stage 2. 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
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Committee Note / 
Recommendation 

Government Response Outcome 

concerns raised about the 
need for a consistent 
approach to the appeals 
system, the Committee asked 
the Scottish Government to 
consider whether existing 
legislation currently provides 
this or whether a more 
systematic approach is 
required. 

undertaking a range of ambitious and 
significant reforms to the justice system. The 
implementation of Lord Gill's Scottish Civil 
Courts review and the creation of a new 
tribunal structure will pave the way for swifter 
handling of cases, including public interest 
cases such as environmental cases. And, a 
new tribunal structure will allow, in time, for 
certain specialist civil chambers to be set up 
within it. Further thought will need to be given 
following the establishment of the new tribunal 
structure what additional jurisdictions might be 
conferred up it, recognising the significant 
funding pressure on the justice system as a 
whole. 

The Scottish Government is also committed to 
looking carefully at the cost and funding of 
litigation, including public interest cases. It 
consulted last year on proposals for rules of 
court to set out a clear framework for the 
granting of protective expenses orders in 
environmental cases. 

This represents a significant programme of 
work which is being co-ordinated across the 
Government representing policy development, 
legislation and organisational transformation 
change. The landscape is also affected by the 
European Commission's on-going review of the 
Environmental Impact Assessment Directive 
which is an important tool in supporting 
effective consideration of the environmental 
issues. Once these changes have come into 
effect the Scottish Government will consider 
with stakeholders any need for an 
environmental court. 

The EET Committee 
understood that the six week 
appeal timescale provided a 
consistent approach to 
appeals, yet were not clear on 
the potential impact on both 
business confidence and 
investment, and also on the 
ability of individuals, 
communities and small 
businesses to appeal. 
Therefore they asked the 
Minister to address this issue 
during the Stage 1 debate and 
to consider monitoring the 

The Scottish Government noted that it is not 
likely that any organisation willing to bring a 
challenge in the Court of Session will not have 
already had involvement in the licence 
application process and it will almost certainly 
have lodged representations prior to the 
decision being made. The organisation will not 
therefore be coming to the matter “cold” once 
the decision has been made. 

The 6 week period matches those applicable 
where a “person aggrieved” wishes to apply to 
the Court of Session to challenge a town and 
country planning decision (section 239 of the 
Town and Country Planning (Scotland) Act 
1997) or a decision to proceed with a road 

No further 
action at 
Stage 2. 
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Committee Note / 
Recommendation 

Government Response Outcome 

impact of this measure 
following the Bill’s passage. 

scheme (Schedule 2 to the Roads (Scotland) 
Act 1984). 

Planning Authorities’ Functions 

The EET Committee 
welcomed the agreed 
performance markers as a 
qualitative and quantitative 
method of assessing the 
performance of a planning 
authority. However noted the 
conflicting views received from 
the Minister for Local 
Government and Planning and 
COSLA on the use of the 
agreed performance markers 
as the basis of reducing 
planning authority fees and 
recommend that the Scottish 
Government continue to work 
with COSLA to resolve this 
issue and report back to the 
Committee, preferably before 
the conclusion of the Bill’s 
parliamentary passage. 

The Scottish Government stated that it 
continues to work with our COSLA partners, 
through the High Level Group on Planning. The 
details of assessing performance are currently 
being considered and the recommendations of 
the Committee are proposed to be discussed at 
the next meeting of the Group in January. The 
Scottish Government undertook to inform the 
committee of the outcome once discussions 
are complete. 

Amendments 
120, 121, 
122, 123, 
and 124 
lodged at 
Stage 2, but 
not agreed 
to. 

Street Traders’ Licences 

The EET Committee  
recommended that the 
Scottish Government use the 
Stage 1 debate on the general 
principles of the Bill to confirm 
whether local authorities will 
retain the right to inspect 
mobile food businesses 
operating within their area and 
that the policy is co–ordinated 
with its proposal for a new 
food safety and standards 
body. 

The Scottish Government confirmed that the 
changes to street traders’ licenses will not 
impact on a food authority’s ability to inspect a 
food business operating in its area to ensure 
food hygiene practices are being properly 
implemented and public health protected. The 
Scottish Government stated that it will also 
ensure engagement and coordination on this 
with the proposals for a new food body will 
continue. 

No further 
action at 
Stage 2. 

STAGE 2 PROCEEDINGS 

At Stage 2, the EET Committee, as lead Committee, considered amendments relating to all 
parts of the Bill.  

Approximately 115 amendments were considered. The majority of these were introduced by the 
Scottish Government, with many of them being technical in nature; these are therefore not 
considered below. The Bill As Amended does however now contain some new topics, which are 
included in Table 2. 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26s4-stage2-ml.pdf
http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26as4-stage2-amend.pdf
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Of the amendments that were not agreed to at Stage 2, the most contentious related to: 

 leaving out the regulator’s duty in respect of sustainable economic growth or replacing it 
with one in respect of sustainable development (sections 4, 6, and 38) (amendments 1, 
2, 3, 4, 6, 7, 114, and 115) 

 requiring Scottish Ministers to take all reasonable steps to support a planning authority to 
improve its performance, and to prepare and publish guidance setting out the principles 
to which they must have regard in determining whether the functions of a planning 
authority are not being, or have not been, performing satisfactorily (section 41) 
(amendments 120, 121, 122, 123, and 124) 

Table 2: Summary of Significant Amendments Agreed to at Stage 2 

Reference and Issue Amendment and Effect 

Part 1 

Section 1 – Regulatory 
Functions 

Amendment 9 was moved by the Minister for Energy, Enterprise and 
Tourism; this exempts local authorities’ planning functions from the 
duty in section 1, as sustainable economic growth is already an 
established part of planning policy and practice. 

Section 2 – Regulatory 
Functions: Further 
Provision 

Amendment 11 was moved by the Minister for Energy, Enterprise and 
Tourism; this requires any direction for variation made by the Scottish 
Ministers to be published.  This will ensure transparency and 
acknowledges the recommendation of the Delegated Powers and 
Law Reform Committee. 

Section 4 – Regulators’ 
Duty in Respect of 
Sustainable Economic 
Growth 

Amendment 12 was moved by the Minister for Energy, Enterprise and 
Tourism; this requires any guidance to be published.  This will ensure 
transparency and acknowledges the recommendation of the 
Delegated Powers and Law Reform Committee. 

Section 5 – Code of 
Practice 

Amendment 13 was moved by the Minister for Energy, Enterprise and 
Tourism; this requires any Code of Practice to be published.   

This will ensure transparency and acknowledges the 
recommendation of the Delegated Powers and Law Reform 
Committee. 

Sections 7A to 7H – 
Primary Authorities 
(New Sections) 

Amendment 14 was moved by the Minister for Energy, Enterprise and 
Tourism; this provides a framework for a “primary authority” scheme 
for Scotland, whereby a business which has branches in a number of 
local authority areas may form a partnership with one local authority 
to receive tailored support in relation to a range of regulation (which 
will be specified following further consultation).  This aims to help 
businesses comply through tailored support – enhancing local 
authority cost efficiency and improving consistency of regulation. 

Part 2 

Section 28 – Publicity 
Orders 

Alex Fergusson MSP moved amendment 118, this requires courts, 
when deciding on the terms of a publicity order that it proposes to 
make, to have regard to any representations made by the prosecutor 
or by or on behalf of the person. 
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Reference and Issue Amendment and Effect 

Section 28 – Publicity 
Orders 

The Minister for Environment and Climate Change moved 
amendment 100; this allows directors of a company and similar 
office-holders to be prosecuted for the offence of failure to comply 
with a publicity order in certain circumstances.  

Sections 29 and 30 - 
Vicarious Liability 

The Minister for Environment and Climate Change moved 
amendments 47 – 50; these remove the limitations in section 29(1)(b) 
and section 30(1)(d) so that these sections apply to the officers or 
members of an unincorporated body, or trustees, being natural 
persons acting in their capacity as appropriate.  This clarifies that the 
provisions in section 29 and 30 apply to unincorporated bodies (e.g. 
trusts), who would otherwise lack separate legal personality and 
therefore lack capacity to contract, to employ staff and to enter into 
agency or other arrangements with another person otherwise than 
through officers or members of such body.  

Section 32 – 
Remediation Order 
Compliance 

 

 

The Minister for Environment and Climate Change moved 
amendments 104 – 107; these provide imprisonment as a sentencing 
option for failure to comply with a remediation notice to bring it in line 
with other offences.  The term of imprisonment which may be 
imposed is not exceeding 12 months on summary and not exceeding 
5 years (with or without fine) on indictment.   

Section 32A – 
Corporate Offending 
(New Section) 

The Minister for Environment and Climate Change moved 
amendment 108; this introduces “culpable officer” provisions which 
allow the prosecution of directors of a company and similar office-
holders of other bodies, as well as the company/body, for this offence 
in certain circumstances. 

Section 32B - Offences 
relating to supply of 
carrier bags: fixed 
penalty notices (New 
Section)  

The Minister for Environment and Climate Change moved 
amendment 51; this amends section 88 of the Climate Change 
(Scotland) Act 2009 to provide for the imposition of fixed penalties as 
part of enforcement of carrier bag charging offences.  This aims to 
provide local authorities (or other ‘enforcement authorities’) with a 
more proportionate and cost-efficient enforcement option.  

Section 34A – SEPA’s 
Investigatory Powers, 
Amendment of powers 
under section 108 of 
Environment Act 1995 

The Minister for Environment and Climate Change moved 
amendment 64. In light of work carried out by the Environmental 
Crime task Force, this amendment focusses on SEPA’s investigatory 
powers and includes: a) power to take original documents/records; b) 
removing the requirement for 7 days’ notice for bringing heavy plant 
onto sites or entering residential property; c) power to require any 
person to attend a specified place at a reasonable time to answer 
questions; d) power to require confirmation of identity; e) establishing 
an additional purpose of determining any financial benefit which has 
accrued or is likely to have accrued as a consequence of the offence, 
including to assist the courts in discharging the requirement in section 
27 to have regard to financial benefit in setting fines; f) allowing 
execution of warrants in another sheriffdom. 

These amendments aim to help SEPA have the right powers to 
investigate more effectively serious environmental crime. The 
proposed new powers have appropriate safeguards built in. The new 
powers will also allow SEPA to assess more effectively financial 
benefit which has accrued as a result of any offending. 
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Section 37A - Smoke 
control areas: 
authorised fuels and 
exempt fireplaces 

The Minister for Environment and Climate Change moved 
amendment 65. This amends sections 20 and 21 of the Clean Air Act 
1993 to allow Scottish Ministers to authorise fuels which can be burnt 
in smoke control areas and allow exemption of boilers, stoves, 
fireplaces etc. for use in smoke control areas administratively rather 
than by regulations or order.  This will avoid the need for new SSIs 
each time the list of fuels/appliances need to be updated, and enable 
manufacturers to have their products legally approved more quickly. 

Part 3 

Section 40 – Marine 
licensing applications: 
Appeals 

The Minister for Energy, Enterprise and Tourism moved amendment 
111; this makes provision to provide that leave to appeal is required 
for these appeals, together with a time limit for the leave to appeal 
application to be made to the court. 

Section 42 – Application 
for Street Trader’s 
Licence: Food Business 

Amendment 68 was moved by the Minister for Energy, Enterprise and 
Tourism; this clarifies the position on certification of compliance for 
street traders based outwith Scotland. 

Schedule 1 

List of Regulators The Minister for Energy, Enterprise and Tourism moved amendment 
10; this includes the Scottish Fire and Rescue Services (SFRS) in the 
List of Regulators, and aligns SFRS with other regulators within the 
Bill and thereby promote and support SFRS’s enforcement of fire 
safety legislation with better regulation and contributing to achieving 
sustainable economic growth through regulation that is consistent, 
efficient and effective.   

 

Schedule 2 

Environmental 
protection: Fit and 
proper person 

The Minister for Environment and Climate Change moved 
amendments 15 – 17. These enable regulations to make provision 
enabling permits and registrations to be varied, suspended or 
revoked if the person holding the registration or permit ceases to be 
a fit and proper person.  It also enables a transfer of a permit or 
registration to be refused when the proposed transferee is not a fit 
and proper person.  

Schedule 3 

At least 12 separate issues are addressed in relation to Schedule 3. These are set out in 
amendments 69 – 99, 110 and 112 moved by the Minister for Environment and Climate 
Change. 

Briefly, some of these relate to: assault and hindrance of SEPA officers, and increased penalties 
for these offences; the streamlining of procedures relating to evidence provided for 
environmental offences; allowing transcripts of SEPA interviews to be considered as sufficient 
evidence; ensuring that an offender’s history of engagement with SEPA can be taken into 
account when courts are determining sentences; changes to organisations and individuals that 
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may issue fixed penalty notices for littering and fly-tipping, and to require offenders to provide 
their name and address to those persons with enforcement powers. 

STAGE 3 AMENDMENTS 

The deadline for submission of Stage 3 amendments was Friday 10 January 2014.   The 
Marshalled List of Amendments for Stage 3 shows the following significant amendments: 

 Murdo Fraser MSP moves that section 32B, which relates to carrier bag offences, and 
was newly added at Stage 2, is left out (amendment 1) 

 Margaret McDougall MSP moves that Scottish Ministers take all reasonable steps to 
support a planning authority to improve its performance, and to prepare and publish 
guidance setting out the principles to which they must have regard in determining 
whether the functions of a planning authority are not being, or have not been, performing 
satisfactorily (section 41) (amendments 10, 11, 12, 13, and 14) 

 Alison Johnstone MSP moves that section 4 covering the regulator’s duty in respect of 
sustainable economic growth is left out (sections 4, 6, 7, 38 and 44) (amendments 16, 
17, 19, 20 and 22) or that in section 4 the regulators duty in respect of sustainable 
economic growth is replaced with one in respect of sustainable development (sections 4, 
6, and 38) (amendments 15, 18 and 21). 

 

Eight minor and technical Scottish Government amendments have also been lodged. 

http://www.scottish.parliament.uk/S4_Bills/Regulatory%20Reform%20(Scotland)%20Bill/b26as4-stage3-ml.pdf
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