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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
•
•
•
•
•
•
•
•

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
•
•
•

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

•

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The Finance Committee reported to the Health Committee on the Bill at Stage 1.
The Finance Committee report is included in Annexe A of the Stage 1 Report.
However, the minutes and the oral evidence for the Finance Committee meetings
were not included in that report, and they are therefore included in this volume after
the report.
During Stage 2, the Health Committee took oral evidence from the Deputy Minister
for Health and Community Care (in addition to the more customary Stage 2
consideration of amendments). Papers and correspondence associated with this
evidence are included in this volume.
Forthcoming titles
The next titles in this series will be:
•
•
•
•

SPPB 112: Prostitution (Public Places) (Scotland) Bill 2006
SPPB 113: Aquaculture and Fisheries (Scotland) Bill 2006
SPPB 114: Christmas Day and New Year’s Day Trading (Scotland) Bill 2006
SPPB 115: Protection of Vulnerable Groups (Scotland) Bill 2006
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Adult Support and Protection (Scotland) Bill
Part 1—Protection of adults at risk of abuse

1

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 62-EN. A Policy Memorandum is printed separately as SP Bill 62-PM.

Adult Support and Protection (Scotland) Bill
[AS INTRODUCED]

5

10

An Act of the Scottish Parliament to make provision for the purposes of protecting adults from
abuse; to require the establishment of committees with functions relating to the safeguarding of
adults who are at risk of abuse; to amend the law relating to incapable adults; to remove an
individual’s liability for expenses incurred by councils in performing certain functions in relation
to the individual’s spouse or child; to allow the Scottish Ministers to delegate their functions
relating to councils’ duty to pay sums for the purposes of securing community care services; to
make provision entitling a council to recover expenses incurred in providing social services to
persons who are not ordinarily resident in the council’s area; to allow the Public Guardian to
intervene in court proceedings; to adjust the circumstances in which extensions of orders
authorising compulsory treatment of mentally disordered persons must be reviewed; and for
connected purposes.

PART 1
PROTECTION OF ADULTS AT RISK OF ABUSE
Introductory
15

1

General principle on intervention in an adult’s affairs
The general principle on intervention in an adult’s affairs is that a person may intervene,
or authorise an intervention, only if satisfied that the intervention—
(a) will provide benefit to the adult which could not reasonably be provided without
intervening in the adult’s affairs, and
(b) is, of the range of options likely to fulfil the object of the intervention, the least
restrictive to the adult’s freedom.

20

This section applies for the purposes of this Part only.
2
25

Principles for performing Part 1 functions
A public body or office-holder performing a function under this Part in relation to an
adult must, if relevant, have regard to—
(a) the general principle on intervention in an adult’s affairs,
(b) the adult’s ascertainable wishes and feelings (past and present),

SP Bill 62
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2
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(c) any views of—
(i)

the adult’s nearest relative,

(ii) any primary carer, guardian or attorney of the adult, and
(iii) any other person who has an interest in the adult’s well-being or property,
which are known to the public body or office-holder,

5

(d) the importance of—
(i)

the adult participating as fully as possible in the performance of the
function, and

(ii) providing the adult with such information and support as is necessary to
enable the adult to so participate,

10

(e) the importance of ensuring that the adult is not, without justification, treated less
favourably than the way in which any other adult (not being an adult at risk) might
be treated in a comparable situation, and
(f) the adult’s abilities, background and characteristics (including the adult’s age, sex,
sexual orientation, religious persuasion, racial origin, ethnic group and cultural
and linguistic heritage).

15

3

Adults at risk
(1)

For the purposes of this Part, “adults at risk” are adults who, because they are affected
by disability, mental disorder, illness, infirmity or ageing, are—
(a) unable to protect themselves from abuse, or

20

(b) more vulnerable to being abused than persons who are not so affected.
(2)

The Scottish Ministers may by order modify subsection (1) so as to amend the definition
of “adults at risk” as they think appropriate.
Inquiries

25

4

Council’s duty to make inquiries
A council must make inquiries about a person’s well-being, property and financial
affairs if it knows or believes—
(a) that the person is an adult at risk, and
(b) that it might need to intervene in the person’s affairs (by performing functions
under this Part or otherwise) in order to protect the person from abuse.

30

5

Co-operation
(1)

This section applies to—
(a) the Mental Welfare Commission for Scotland,
(b) the Care Commission,

35

(c) the Public Guardian,
(d) the relevant Health Board, and
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3

(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
(2)

The public bodies and office-holders to which this section applies must, so far as
consistent with the proper exercise of their functions, co-operate with—
(a) the council, and

5

(b) each other,
where such co-operation is likely to enable or assist the council to make inquires under
section 4.
(3)

Where a public body or office-holder to which this section applies knows or believes—
(a) that a person is an adult at risk, and

10

(b) that action needs to be taken (under this Part or otherwise) in order to protect the
person from abuse,
the public body or office-holder must report the facts and circumstances of the case to
the council.
Investigations

15

6

Visits
(1)

A council officer may enter any place for the purpose of enabling or assisting a council
conducting inquiries under section 4 to decide whether it needs to do anything (by
performing functions under this Part or otherwise) in order to protect an adult at risk
from abuse.

(2)

A right to enter any place under subsection (1) includes a right to enter any adjacent
place for the same purpose.

20

7

Interviews
(1)

A council officer, and any person accompanying the officer, may interview, in private,
any adult found in a place being visited under section 6.

(2)

An adult interviewed under this section is not required to answer any question.

(3)

The power given by subsection (1) applies regardless of whether the sheriff has granted
an assessment order authorising the council officer to take the person to another place to
allow an interview to be conducted.

25

30

8

Medical examinations
(1)

Where—
(a) a council officer finds a person whom the officer knows or believes to be an adult
at risk in a place being visited under section 6, and
(b) the officer, or any person accompanying the officer, is a health professional,
that health professional may conduct a private medical examination of the person.

35

(2)

The power given by subsection (1) applies regardless of whether the sheriff has granted
an assessment order authorising the council officer to take the person to another place to
allow a medical examination to be conducted.
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9

5

Examination of records etc.
(1)

A council officer may require any person holding health, financial or other records
relating to an individual whom the officer knows or believes to be an adult at risk to
give the records, or copies of them, to the officer.

(2)

Such a requirement may be made during a visit or at any other time.

(3)

Requirements made at such other times must be made in writing.

(4)

Records given to a council officer in pursuance of such a requirement may be inspected
by—
(a) the officer, and
(b) any other person whom the officer, having regard to the content of the records,
considers appropriate,

10

for the purposes of enabling or assisting the council to decide whether it needs to do
anything (by performing functions under this Part or otherwise) in order to protect an
adult at risk from abuse.
15

20

(5)

Nothing in this section authorises a person who is not a health professional to inspect
health records (other than to determine whether they are health records).

(6)

A requirement under subsection (1) which is transmitted by electronic means is to be
treated as being in writing if it is received in legible form and capable of being used for
subsequent reference.

(7)

“Health records” are records relating to an individual’s physical or mental health which
have been made by or on behalf of a health professional in connection with the care of
the individual.
Assessment orders

10
25

Assessment orders
(1)

A council may apply to the sheriff for an order (“an assessment order”) which authorises
a council officer to take a specified person from a place being visited under section 6 in
order to allow—
(a) a council officer, or any council nominee, to interview the specified person in
private, and
(b) a health professional nominated by the council to conduct a private medical
examination of the specified person,

30

for the purposes set out in subsection (2).
(2)

Those purposes are to enable or assist the council to decide—
(a) whether the person is an adult at risk, and
(b) if it decides that the person is an adult at risk, whether it needs to do anything (by
performing functions under this Part or otherwise) in order to protect the person
from abuse.

35

(3)

An assessment order—
(a) is valid from the date specified in the order, and

40
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(b) expires 7 days after that date.
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11

5

Criteria for granting assessment order
The sheriff may grant an assessment order only if satisfied—
(a) that the council has reasonable cause to suspect that the person in respect of whom
the order is sought is an adult at risk who is being, or is likely to be, seriously
abused, and

5

(b) that the assessment order is required in order to establish whether the person is an
adult at risk who is being, or is likely to be, seriously abused.
12

Restriction on exercise of assessment order
A person may be taken from a place in pursuance of an assessment order only if it is not
practicable (due to a lack of privacy or otherwise) to—

10

(a) interview the person under section 7, or
(b) conduct a medical examination of the person under section 8,
during a visit under section 6.
Removal orders
15

13

Removal orders
(1)

A council may apply to the sheriff for an order (“a removal order”) which authorises—
(a) a council officer, or any council nominee, to move a specified person to a
specified place within 72 hours of the order being made, and
(b) the council to take such reasonable steps as it thinks fit for the purpose of
protecting the moved person from abuse.

20

(2)

14

A removal order expires 7 days (or such shorter period as may be specified in the order)
after the day on which the specified person is moved in pursuance of the order.
Criteria for granting removal order

(1)

The sheriff may grant a removal order only if satisfied that the person in respect of
whom the order is sought is an adult at risk who is likely to be seriously abused if not
moved to another place.

(2)

A removal order may require a council to allow any specified person to have contact
with the adult at risk to whom the order relates—

25

(a) at any specified time during which the order has effect, and
(b) in accordance with any specified conditions.

30

(3)

But the sheriff must, before including such a requirement, have regard to—
(a) any representations made by the council as to whether persons should be allowed
to have contact with the adult at risk, and
(b) any relevant representations made by—

35

(i)

the adult at risk,

(ii) any person who wishes to be able to have contact with the adult at risk, and
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(iii) any other person who has an interest in the adult at risk’s well-being or
property.

15

Right to move adult at risk
(1)

A council officer may enter any place in order to move an adult at risk from the place in
pursuance of a removal order.

(2)

A right to enter any place under subsection (1) includes a right to enter any adjacent
place for the same purpose.

5

16

Variation or recall of removal order
(1)

The sheriff may vary or recall a removal order if satisfied that the variation or recall is
justified by a change in the facts or circumstances in respect of which the order was
granted or, as the case may be, last varied.

(2)

A removal order may not be varied so as to authorise the council to do anything after the
day which falls 7 days after the day on which the adult at risk to whom the order relates
is moved in pursuance of the order.

(3)

Where an adult at risk has been moved from any place in pursuance of a removal order
which is recalled, the sheriff may direct the council to—

10

15

(a) return the adult to that place, or
(b) take the adult to any other place which the sheriff, having regard to the adult’s
wishes, may specify.
(4)

20

A removal order may be varied or recalled only on the application of—
(a) the adult at risk to whom the order relates,
(b) any person who has an interest in the adult at risk’s well-being or property, or
(c) the council.

17
25

Protection of moved person’s property
(1)

The council must take reasonable steps to prevent any property owned or controlled by a
person moved in pursuance of a removal order from being lost or damaged because—
(a) the moved person is unable to protect, care for or otherwise deal with it, and
(b) no other suitable arrangements have been or are being made for the purposes of
preventing such loss or damage.

30

35
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(2)

A council officer may enter any place which the council knows or believes to contain
any property in respect of which it has a duty under subsection (1) in order to enable or
assist the council to perform that duty.

(3)

A right to enter any place under subsection (2) includes a right to enter any adjacent
place for the same purpose.

(4)

A council officer who finds any property in respect of which the council has a duty
under subsection (1) may do anything which the officer considers reasonably necessary
in order to prevent the property from being lost or damaged (and may, in particular,
move the property to another place).

Adult Support and Protection (Scotland) Bill
Part 1—Protection of adults at risk of abuse

7

(5)

The council is not entitled to recover from a moved person any expenses it incurs in
performing functions under this section in relation to property owned or controlled by
that person.

(6)

The duty imposed by subsection (1) applies only while the removal order concerned has
effect.

5

Banning orders
18

10

Banning orders
(1)

A banning order is an order granted by the sheriff which bans the subject of the order
(“the subject”) from being in a specified place.

(2)

A banning order may also—
(a) ban the subject from being in a specified area in the vicinity of the specified place,
(b) authorise the summary ejection of the subject from the specified place and the
specified area,
(c) prohibit the subject from moving any specified thing from the specified place,
(d) direct any specified person to take specified measures to preserve any moveable
property owned or controlled by the subject which remains in the specified place
while the order has effect,

15

(e) be made subject to any specified conditions,
(f) require or authorise any person to do, or to refrain from doing, anything else
which the sheriff thinks necessary for the proper enforcement of the order.

20

(3)

A condition specified in a banning order may, in particular, authorise the subject to be in
the place or area from which the subject is banned in specified circumstances (for
example, while being supervised by another person or during specified times).

(4)

The sheriff must, before including a condition of the type mentioned in subsection (3),
have regard to any relevant representations made by—

25

(a) the applicant for the order,
(b) the adult at risk,
(c) any other person who has an interest in the adult at risk’s well-being or property,
and
(d) the subject.

30

(5)

Any provision of a banning order which restrains or prohibits any conduct is to be
treated as an interdict; and any breach of such a provision is to be treated as a breach of
interdict.

(6)

A banning order expires on the earliest of the following dates—
(a) any specified expiry date,

35

(b) if the banning order is recalled, the date on which it is recalled,
(c) the date which falls 6 months after the date on which it is granted.
19

Criteria for granting banning order
The sheriff may grant a banning order only if satisfied—
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(a) that an adult at risk is being, or is likely to be, seriously abused by another person,
and
(b) that the adult at risk’s well-being or property would be better safeguarded by
banning that other person from a place occupied by the adult than it would be by
moving the adult from that place.

5

20

Temporary banning orders
(1)

The sheriff may grant a temporary banning order pending determination of an
application for a banning order.

(2)

A temporary banning order may include any provision which may be included in a
banning order.

(3)

Where a temporary banning order is granted, the sheriff must determine the related
application for a banning order within such period as may be specified in rules made
under section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58).

(4)

A temporary banning order expires on the earliest of the following dates—

10

(a) the date on which the sheriff determines the related application for a banning
order,

15

(b) the date by which subsection (3) requires the sheriff to determine the related
application for a banning order,
(c) if the temporary banning order is recalled, the date on which it is recalled,
(d) any specified expiry date.

20

(5)

21

Right to apply for banning order
(1)

25

Any provision of a temporary banning order which restrains or prohibits any conduct is
to be treated as an interim interdict; and any breach of such a provision is to be treated
as a breach of interim interdict.

An application for a banning order may be made only by or on behalf of—
(a) an adult whose well-being or property would be safeguarded by the order,
(b) any other person who is entitled to occupy the place concerned, or
(c) where subsection (2) applies, the council.

(2)

The council must apply for a banning order if it is satisfied—
(a) as to the matters set out in section 19,

30

(b) that nobody else is likely to apply for a banning order in respect of the
circumstances which caused the council to be satisfied as to those matters, and
(c) that no other proceedings (under this Part or otherwise) to eject or ban the person
concerned from the place concerned are depending before a court.
(3)

35

22

Variation or recall of banning order
(1)
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An applicant for a banning order may also apply for a temporary banning order in
respect of the same case.

The sheriff may vary or recall—

Adult Support and Protection (Scotland) Bill
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9

(a) a banning order, or
(b) a temporary banning order,
if satisfied that the variation or recall is justified by a change in the facts or
circumstances in respect of which the order was granted or, as the case may be, last
varied.

5

(2)

A variation may not vary the date on which the order expires—
(a) in the case of a banning order, beyond the date which is 6 months after the date on
which the order was granted,
(b) in the case of a temporary banning order, beyond the date by which section 20(3)
requires the sheriff to determine the related application for a banning order.

10

(3)

An order may be so varied or recalled only on an application by or on behalf of—
(a) the subject of the order,
(b) the applicant for the order,
(c) the adult at risk to whom the order relates,
(d) any other person who has an interest in the adult at risk’s well-being or property.

15

23

Powers of arrest
(1)

The sheriff may attach a power of arrest to any—
(a) banning order, or
(b) temporary banning order.

(2)

20

Any such power of arrest—
(a) becomes effective when it is served (together with such documents as may be
prescribed) on the subject of the order, and
(b) expires together with the order to which it is attached.

24
25

Notification to police
(1)

The applicant for a banning order or temporary banning order (or such other person as
may be prescribed) must, as soon as possible after any power of arrest attached to the
order becomes effective, deliver to the chief constable—
(a) a copy of the order (with the power of arrest attached), and
(b) such other documents as may be prescribed.

30

(2)

Where a banning order or temporary banning order is varied or recalled, the applicant
for the variation or recall (or such other person as may be prescribed) must, as soon as
possible after the variation or recall, deliver to the chief constable—
(a) a copy of the varied order or, as the case may be, a note of the recall, and
(b) such other documents as may be prescribed.

35

(3)

In this section, “chief constable” means the chief constable of the police force
maintained for the area in which the place specified in the order concerned is situated.
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25

Arrest for breach of banning order
(1)

A constable may arrest without warrant the subject of any banning order, or temporary
banning order, to which a power of arrest is attached if the constable—
(a) reasonably suspects the subject to be breaching, or to have breached, the order,
and

5

(b) considers that there would, if the subject were not arrested, be a risk of the subject
breaching the order again.
(2)

The constable must—
(a) immediately inform the arrested person of the reason for the arrest, and
(b) take the arrested person as quickly as is reasonably practicable to a police station.

10

26

Police duties after arrest
(1)

The officer in charge of a police station to which any person arrested under section 25 is
taken (“the officer in charge”) must detain the arrested person in custody until the
person is—
(a) accused on petition or charged on complaint with an offence in respect of the facts
and circumstances which gave rise to the arrest, or

15

(b) brought before the sheriff under section 29.
(2)

20

27

The officer in charge must ensure that the facts and circumstances which gave rise to the
arrest are reported to the fiscal as soon as is practicable.
Notification of detention

(1)

Where a person is detained under section 26, the officer in charge must ensure that the
detained person is informed immediately of—
(a) the right to have, on request, intimation of the detention and of the place of
detention given, without delay, to—
(i)

25

a solicitor, and

(ii) one other person reasonably named by the person,
(b) the right to have, on request, intimation given to a solicitor that the solicitor’s
professional assistance is required,
(c) the right to have, on request, the solicitor informed, as soon as the information is
available, of the court to which the person is to be taken and the date when that is
to happen, and

30

(d) the right to have, on request, a private interview with the solicitor before any
appearance before the sheriff under section 29.
(2)

Where the officer in charge knows or believes that a person detained under section 26 is
a child, the officer must, where practicable, give intimation, without delay, of the
detention and of the place of detention to any person known to have parental
responsibilities and rights in relation to the detained person.

(3)

Any person to whom intimation is given under subsection (2) must be permitted
reasonable access to the detained person.

35
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28

11

Duty to keep record of detention
The officer in charge must ensure that the following matters are recorded in connection
with the detention of a person under section 26—
(a) the time at which the person was arrested,
(b) the police station to which the person was taken,

5

(c) the time when the person arrived at that police station,
(d) the address of any other place to which the person is, during the detention, taken,
(e) the time when the person was informed of the rights set out in section 27(1),
(f) the time and nature of any request made by the person to exercise any of those
rights, and

10

(g) the time and nature of any action taken by a police officer under section 27.
29

Duty to bring detained person before sheriff
(1)

Where—
(a) a person is detained under section 26, and
(b) the fiscal has not decided to take criminal proceedings in respect of the facts and
circumstances which gave rise to the arrest,

15

the detained person must be brought, on the next court day on which it is practicable to
do so, before the sheriff sitting as a court of summary jurisdiction for the district in
which the person was arrested.
(2)

20

Nothing in this section prevents the detained person from being brought before the
sheriff on a day other than a court day if—
(a) the sheriff is sitting on such a day for the disposal of criminal business, and
(b) the fiscal has not decided to take criminal proceedings in respect of the facts and
circumstances which gave rise to the arrest.

25

30

Information to be presented to sheriff
Where a person is brought before the sheriff under section 29, the fiscal must present to
the sheriff a petition—
(a) giving the detained person’s particulars,
(b) stating the facts and circumstances which gave rise to the arrest,
(c) giving any information known to the fiscal—

30

(i)

about the circumstances which gave rise to the banning order or temporary
banning order concerned, and

(ii) which is relevant to an assessment of whether the detained person is likely
to breach that order again, and
(d) requesting the sheriff to consider whether a longer period of detention is justified.

35

31

Criteria for authorising longer detention
(1)

The sheriff may, if satisfied—
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(a) that the information which the fiscal presents under section 30 ostensibly discloses
a breach of a banning order or temporary banning order, and
(b) that there is a substantial risk that the detained person will breach the order again,
by order authorise the continuation of the detention for a period of not more than 2 days
(not counting days which are not court days).

5

(2)

Where the sheriff refuses to authorise such a continuation, the detained person must be
released from custody (unless that person is in custody in respect of any other matter).

(3)

Before deciding whether to grant an order under this section, the sheriff must give the
detained person the opportunity to make representations.
Protection orders and visits: supplementary

10

32

Consent of adult at risk
(1)

The sheriff must not make a protection order if the sheriff knows that the affected adult
at risk has refused to consent to the granting of the order.

(2)

A person must not take any action for the purposes of carrying out or enforcing a
protection order if the person knows that the affected adult at risk has refused to consent
to the action.

(3)

Despite subsections (1) and (2), a refusal to consent may be ignored if the sheriff or
person reasonably believes that the affected adult at risk has been unduly pressurised to
refuse consent.

(4)

An adult at risk may be considered to have been unduly pressurised to refuse to consent
to the granting of an order or the taking of an action if it appears—

15

20

(a) that abuse which the order or action is intended to prevent is being, or is likely to
be, inflicted by a person in whom the adult at risk has confidence and trust, and
(b) that the adult at risk would consent if the adult did not have confidence and trust
in that person.

25

(5)

Subsection (4) does not affect the generality of subsection (3).

(6)

Neither subsection (3) nor any other provision of this Part authorises a council officer or
a health professional or other council nominee to ignore a refusal by a person to consent
to participate in—
(a) an interview, or

30

(b) a medical examination.
(7)

In this section, a “protection order” means any—
(a) assessment order,
(b) removal order,

35

(c) banning order, or
(d) temporary banning order,
and “affected adult at risk”, in relation to a protection order, means the person whose
well-being or property would be safeguarded by the granting, carrying out or
enforcement of the order.
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33

13

Visits: supplementary provisions
(1)

A council officer may visit a place at reasonable times only.

(2)

A council officer must, if asked to do so while visiting any place—
(a) state the object of the visit, and
(b) produce evidence of the officer’s authorisation to visit the place.

5

(3)

A council officer may, while visiting any place—
(a) examine the place,
(b) take into the place—
(i)

any other person, and

(ii) any equipment,

10

as may be reasonably required in order to fulfil the object of the visit, and
(c) do anything else (under this Part or otherwise) which is reasonably required in
order to fulfil the object of the visit.
(4)

A council officer may not use force during, or in order to facilitate, a visit (but this does
not prevent the sheriff from granting a warrant for entry authorising a constable to use
force).

(5)

A refusal to allow a council officer, or any person accompanying a council officer, to
carry out a visit which is not authorised by a warrant for entry does not constitute an
offence under section 46(1).

15

20

34

Warrants for entry
(1)

A “warrant for entry” is a warrant which authorises—
(a) a council officer to visit any specified place under section 6 or 15 together with a
constable, and
(b) a constable who so accompanies a council officer to do anything, using reasonable
force where necessary, which the constable considers to be reasonably required in
order to fulfil the object of the visit.

25

(2)

A warrant for entry—
(a) expires 72 hours after it is granted, and
(b) does not entitle any person to remain in a place which that person has entered in
pursuance of the warrant after the warrant has expired.

30

35

35

Criteria for granting warrants for entry: section 6 visits
(1)

A sheriff who grants an assessment order must also grant a warrant for entry in relation
to a visit under section 6 of a place from which a person may be taken in pursuance of
the assessment order.

(2)

The sheriff may, on the application of the council, otherwise grant a warrant for entry in
relation to a visit under section 6 only if satisfied, by evidence on oath—
(a) that a council officer has been, or reasonably expects to be—
(i)

refused entry to, or
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(ii) otherwise unable to enter,
the place concerned, or
(b) that any attempt by a council officer to visit the place without such a warrant
would defeat the object of the visit.

5

36

Duty to grant warrants for entry: removal orders
(1)

A sheriff who grants a removal order must also grant a warrant for entry in relation to a
visit under section 15.

(2)

Where—
(a) a removal order is varied, and
(b) the subject of the varied order has not yet been moved in pursuance of the order,

10

the warrant for entry granted under subsection (1) in relation to the order is, regardless
of whether the warrant has already expired, to be treated for the purposes of section
34(2) as having been granted on the date of variation.
37

Urgent cases
(1)

15

A council which believes that the circumstances set out in subsection (2) have arisen
may apply to a justice of the peace instead of the sheriff for—
(a) a removal order, or
(b) a warrant for entry in respect of a visit under section 6.

(2)

Those circumstances are—
(a) that it is not practicable to apply to the sheriff, and

20

(b) that an adult at risk is likely to be abused if there is any delay in granting such an
order or warrant.
(3)

A justice of the peace may grant a removal order only if satisfied, by evidence on oath—
(a) that the circumstances set out in subsection (2) have arisen, and
(b) as to the matter set out in section 14(1).

25

30

(4)

Subsections (3) to (7) of section 38 do not apply in relation to an application to a justice
of the peace for a removal order.

(5)

A justice of the peace who grants a removal order must also grant a warrant for entry in
relation to a visit under section 15.

(6)

A justice of the peace may grant a warrant for entry in relation to a visit under section 6
only if satisfied, by evidence on oath—
(a) that the circumstances set out in subsection (2) have arisen, and
(b) as to either of the matters set out in section 35(2).

38
35

Applications: procedure
(1)

This section applies in relation to any application for—
(a) an assessment order,
(b) a removal order,
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15

(c) a banning order,
(d) a temporary banning order,
(e) the variation or recall of a removal order, banning order or temporary banning
order.
(2)

5

The sheriff may disapply any of the following provisions in relation to an application if
satisfied that doing so will protect an adult at risk from serious abuse or will not
prejudice any person affected by the disapplication—
(a) subsections (3) to (7),
(b) section 14(3),
(c) section 18(4).

10

(3)

The applicant must give notice of an application to—
(a) the subject of the application, and
(b) the affected adult at risk (where that person is neither the applicant nor the subject
of the application).

(4)

15

The sheriff must, before determining an application, invite—
(a) the subject of the application, and
(b) the affected adult at risk (where that person is neither the applicant nor the subject
of the application).
to be heard by, or represented before, the sheriff.

20

25

(5)

The affected adult at risk may be accompanied at any hearing conducted in respect of an
application by a friend, a relative or any other representative chosen by the adult.

(6)

The sheriff may appoint a person to safeguard the interests of the affected adult at risk in
any proceedings relating to an application.

(7)

Such an appointment may be made on such terms as the sheriff thinks fit.

(8)

Nothing in this section affects the Court of Session’s power to make further provision
under section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) in connection with the
procedure and practice to be followed in connection with an application.

(9)

For the purposes of this section, the “affected adult at risk” is—
(a) where an application relates to an assessment order or removal order, the subject
of the application,

30

(b) where an application relates to a banning order or a temporary banning order, the
person whom that order would protect, or is protecting, from abuse.
Adult Protection Committees
39
35

Adult Protection Committees
(1)

Each council must establish a committee (an “Adult Protection Committee”) with the
following functions—
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(a) to keep under review the procedures and practices of the public bodies and officeholders to which this section applies which relate to the safeguarding of adults at
risk present in the council’s area (including, in particular, any such procedures and
practices which involve co-operation between the council and other public bodies
or office-holders to which this section applies),

5

(b) to give information or advice, or make proposals, to any public body and officeholder to which this section applies on the exercise of functions which relate to
the safeguarding of adults at risk present in the council’s area,
(c) to make, or assist in or encourage the making of, arrangements for improving the
skills and knowledge of officers or employees of the public bodies and officeholders to which this section applies who have responsibilities relating to the
safeguarding of adults at risk present in the council’s area,

10

(d) any other function relating to the safeguarding of adults at risk as the Scottish
Ministers may by order specify.
15

(2)

In performing its functions, an Adult Protection Committee must have regard to the
desirability of improving co-operation between each of the public bodies and officeholders to which this section applies for the purpose of assisting those bodies and officeholders to perform functions in order to safeguard adults at risk present in the council’s
area.

20

(3)

The public bodies and office-holders to which this section applies are—
(a) the council,
(b) the Care Commission,
(c) the relevant Health Board,
(d) the chief constable of the police force maintained in the council’s area,
(e) any other public body or office-holder as the Scottish Ministers may by order
specify.

25

40

30

Membership
(1)

It is for the council to appoint the convener and the other members of its Adult
Protection Committee in accordance with this section.

(2)

Each public body and office-holder to which section 39 applies (other than the council
and the Care Commission) must nominate a representative who appears to the body or
office-holder to have skills and knowledge relevant to the functions of the Adult
Protection Committee to be a Committee member.

(3)

The Care Commission may nominate a representative who appears to it to have skills
and knowledge relevant to the functions of the Adult Protection Committee to be a
Committee member.

(4)

The council must appoint the representatives nominated under subsections (2) and (3) as
Committee members.

(5)

The council may also appoint as Committee members such other persons who appear to
it to have skills and knowledge relevant to the functions of the Adult Protection
Committee.

(6)

The Committee convener must not be a member or officer of the council.

35

40
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41

17

Committee procedure
(1)

It is for an Adult Protection Committee to regulate its own procedures.

(2)

But those procedures must allow a representative of—
(a) the Mental Welfare Commission for Scotland,
(b) the Public Guardian,

5

(c) the Care Commission (where it has not nominated a representative to be a member
of the Committee), and
(d) any other public body or office-holder as the Scottish Ministers may by order
specify,
to attend Committee meetings.

10

42

15

Duty to provide information to the Committee
(1)

Each of the public bodies and office-holders set out in subsection (2) must provide the
Adult Protection Committee with any information which the Committee may reasonably
require for the purposes of performing the Committee’s functions.

(2)

Those public bodies and office-holders are—
(a) each of the public bodies and office-holders represented on the Adult Protection
Committee by virtue of section 40(4),
(b) the Mental Welfare Commission for Scotland,
(c) the Public Guardian,
(d) the Care Commission (where it is not represented on the Committee), and

20

(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
43
25

Annual report
The convener of an Adult Protection Committee must, as soon as practical after such
date as the council may direct biennially—
(a) prepare a general report on the exercise of the Committee’s functions during the 2
years ending on that date, and
(b) after securing the Committee’s approval of the report, send a copy of it to—
(i)

30

each of the public bodies and office-holders represented on the Adult
Protection Committee by virtue of section 40(4),

(ii) the Scottish Ministers,
(iii) the Mental Welfare Commission for Scotland,
(iv) the Public Guardian,
(v) the Care Commission (where it not represented on the Committee), and
35

(vi) any other public body or office-holder as the Scottish Ministers may by
order specify.
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44

Guidance
Adult Protection Committees, and councils, must have regard to any guidance issued by
the Scottish Ministers about their functions under sections 39 to 43.
Other provisions

5

45

Code of practice
(1)

The Scottish Ministers must prepare a code of practice containing guidance about the
performance of functions under this Part by—
(a) councils and their officers, and
(b) health professionals.

10

(2)

The Scottish Ministers must review the code of practice from time to time and may,
following such a review, revise it.

(3)

Before preparing the code of practice, and when reviewing it, the Scottish Ministers
must consult—
(a) such councils (or persons representing councils),
(b) such health professionals (or persons representing health professionals), and

15

(c) such other persons appearing to them to be interested in the code of practice,
as they think fit.
(4)

The Scottish Ministers must publish the code of practice and any revisions to it.

(5)

Councils, council officers and health professionals performing functions under this Part
must, if relevant, have regard to the code of practice.

20

46

Obstruction
(1)

A person commits an offence by, without reasonable excuse, preventing or obstructing
any other person from doing anything which the other person is authorised or entitled to
do by virtue of—
(a) an assessment order,

25

(b) a removal order,
(c) a banning order,
(d) a temporary banning order,
(e) a warrant for entry, or
(f) any provision of this Part.

30

35

(2)

A person commits an offence by, without reasonable excuse, refusing or otherwise
failing to comply with a requirement made under section 9.

(3)

A person who is guilty of an offence under this section is liable, on summary
conviction—
(a) to a fine not exceeding level 3 on the standard scale,
(b) to be imprisoned for a term not exceeding 3 months, or
(c) to both such a fine and such imprisonment.
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(4)

47

19

Nothing done by a person whose well-being or property another person is attempting to
investigate or safeguard constitutes an offence under this section.
Offences by bodies corporate etc.

(1)

Where—
(a) an offence under this Part has been committed by—

5

(i)

a body corporate,

(ii) a Scottish partnership, or
(iii) an unincorporated association other than a Scottish partnership, and
(b) it is proved that the offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of—

10

(i)

a relevant person, or

(ii) a person purporting to act in the capacity of a relevant person,
that person as well as the body corporate, partnership or, as the case may be,
unincorporated association is guilty of the offence and is liable to be proceeded against
and punished accordingly.

15

(2)

In subsection (1), “relevant person” means—
(a) in relation to a body corporate other than a council—
(i)

a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, a member,
(b) in relation to a council, an officer or member of the council,

20

(c) in relation to a Scottish partnership, a partner, and
(d) in relation to an unincorporated association other than a Scottish partnership, a
person who is concerned in the management or control of the association.
48

Appeals
(1)

25

No appeal is competent against the granting of—
(a) an assessment order,
(b) a removal order, or
(c) a warrant for entry.

(2)
30

49

35

An appeal against a temporary banning order is competent only with leave of the sheriff
principal.
Persons authorised to perform functions under this Part

(1)

The Scottish Ministers may by order restrict the type of individual who may be
authorised by a council to perform functions given to council officers by virtue of this
Part.

(2)

For the purposes of this Part, a person is a “health professional” if the person is—
(a) a doctor,
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(b) a nurse,
(c) a midwife, or
(d) any other type of individual described (by reference to skills, qualifications,
experience or otherwise) by order made by the Scottish Ministers.

5

50

Interpretation of Part 1
(1)

In this Part—
“abuse” includes any conduct which harms or exploits an individual, and in
particular includes—
(a)

10

physical abuse,

(b) psychological abuse,
(c)

theft, fraud, embezzlement and extortion,

(d) self-abuse, and
(e)
15

any other conduct which causes fear, alarm or distress or which dishonestly
appropriates property.

“adult” means an individual aged 16 or over,
“adult at risk” has the meaning given by section 3,
“Adult Protection Committee” means a committee established under section 39,
“assessment order” has the meaning given by section 10,

20

“attorney” means a continuing attorney or welfare attorney (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)),
“banning order” has the meaning given by section 18,
“Care Commission” means the Scottish Commission for the Regulation of Care,
“child” means an individual under the age of 16,
“conduct” includes neglect and other failures to act,

25

30

“council” means a council constituted under section 2 of the Local Government
etc. (Scotland) Act 1994 (c.39); and references to a council in relation to any
person known or believed to be an adult at risk are references to the council for
the area which the person is for the time being in,
“council officer” means an individual appointed by a council under section 64 of
the Local Government (Scotland) Act 1973 (c.65) (but “council officer” must,
where relevant, also be interpreted in accordance with any order made under
section 49(1)),
“court day” means a day which is not—
(a)

35

a Saturday,

(b) a Sunday, or
(c)

a court holiday prescribed for the relevant court under section 8 of the
Criminal Procedure (Scotland) Act 1995 (c.46),

“doctor” means a fully registered person within the meaning of the Medical Act
1983 (c.54),
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“fiscal” means the procurator fiscal,
“health professional” has the meaning given by section 49(2),
“midwife” means an individual registered in the register maintained under article
5 of the Nurses and Midwives Order 2001 (S.I. 2002/253) by virtue of
qualifications in midwifery,

5

“nearest relative” has the meaning given by section 254 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13),
“nurse” means an individual registered in the register maintained under article 5
of the Nurses and Midwives Order 2001 (S.I. 2002/253) by virtue of qualifications
in nursing,

10

“officer in charge” has the meaning given by section 26(1)
“parental responsibilities and rights” has the same meaning as in the Children
(Scotland) Act 1995 (c.36),
“prescribed” means prescribed by rules of court,
“primary carer” has the same meaning as in the Mental Health (Care and
Treatment) (Scotland) Act 2003 (asp 13),

15

“relevant Health Board”, in relation to any council, means any Health Board or
Special Health Board constituted by order under section 2 of the National Health
Service (Scotland) Act 1978 (c.29) which exercises functions in relation to the
council’s area,

20

“removal order” has the meaning given by section 13,
“specified”, in relation to any order or warrant, means specified in the order or
warrant,
“temporary banning order” has the meaning given by section 20,
“visit” has the meaning given by subsection (2),

25

“warrant for entry” has the meaning given by section 34.
(2)

References in this Part to visiting any place are, unless the contrary intention appears, to
be read as references to a council officer exercising a right of entry conferred by section
6, 15 or 17 (including any such right which is authorised by a warrant for entry).

PART 2

30

ADULTS WITH INCAPACITY
51

Preliminary
References in this Part to “the 2000 Act” are references to the Adults with Incapacity
(Scotland) Act 2000 (asp 4).

35

52

Orders about incapable adults’ nearest relatives
(1)

Section 4 (orders about functions of nearest relative etc.) of the 2000 Act is amended as
follows.

(2)

In subsection (1)—
(a) the words “On an application by an adult,” are repealed,
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(b) for “the adult”, where first occurring, substitute “an adult with incapacity”,
(c) in paragraph (b), for “application” substitute “order”.
(3)

In subsection (3), the words “, on an application by an adult,” are repealed.

(4)

After subsection (3) insert—
“(3A) The court may make an order under subsection (1) or (3) only on the
application of—

5

(a) the adult to whom the application relates; or
(b) any person claiming an interest in that adult’s property, financial affairs
or personal welfare.
(3B) The court may dispose of an application for an order under subsection (1) or
(3) by making—

10

(a) the order applied for; or
(b) such other order under this section as it thinks fit.”.
(5)
15

53

Subsection (4) is repealed.
Powers of attorney

(1)

Section 15 (continuing powers of attorney) of the 2000 Act is amended as follows—
(a) after paragraph (b) of subsection (3) insert—
“(ba) where the continuing power of attorney is exercisable only if the granter
is determined to be incapable in relation to decisions about the matter to
which the power relates, states that the granter has considered how such
a determination may be made;”,

20

(b) in subsection (3)(c)(ii)—
(i)

for “other persons” substitute “another person”,

(ii) for “have” substitute “has”,
(c) after subsection (4) insert—

25

“(5)

30

(2)

It is declared that the rule of law which provides that an agent’s authority ends
in the event of the bankruptcy of the principal or the agent applies, and has
applied since subsection (1) came into force, in relation to continuing powers
of attorney.”.

Section 16 (welfare powers of attorney) of the 2000 Act is amended as follows—
(a) after paragraph (b) of subsection (3) insert—

35

“(ba) states that the granter has considered how a determination as to whether
he is incapable in relation to decisions about the matter to which the
welfare power of attorney relates may be made for the purposes of
subsection (5)(b);”,
(b) in subsection (3)(c)(ii)—
(i)

for “other persons” substitute “another person”,

(ii) for “have” substitute “has”,
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(c) in subsection (6)(b), for “mentioned in section 48(1) or (2)” substitute “in relation
to which the authority conferred by section 47(2) does not apply”.
(3)

After section 16 of the 2000 Act insert—
“16A

Continuing and welfare power of attorney: accompanying certificate
Where a document confers both—

5

(a) a continuing power of attorney; and
(b) a welfare power of attorney,
the validity requirements imposed by sections 15(3)(c) and 16(3)(c) may be
satisfied by incorporating a single certificate which certifies the matters set out
in those provisions.”.

10

15

(4)

In section 19(2)(c) (Public Guardian’s duty to send copy of welfare power of attorney)
of the 2000 Act, after “to” insert “both the local authority and”.

(5)

In section 20(3)(b)(iii) (notice of order: supervision etc) of the 2000 Act, the words from
“(in” to “disorder)” are repealed.

(6)

In section 22 (notice of changes) of the 2000 Act, the words “(in a case where the
incapacity of the granter is by reason of, or reasons which include, mental disorder)”,
where they occur in subsections (1) and (2), are repealed.

(7)

After section 22 of the 2000 Act insert—
“22A

20

Revocation of continuing or welfare power of attorney

(1)

The granter of a continuing or welfare power of attorney may revoke the power
of attorney (or any of the powers granted by it) after the document conferring
the power of attorney has been registered under section 19 by giving a
revocation notice to the Public Guardian.

(2)

A revocation notice shall be—
(a) in writing; and

25

(b) otherwise in such form as the Public Guardian may require.
(3)

The Public Guardian, on receiving a revocation notice, shall—
(a) enter the prescribed particulars of it in the register maintained by him
under section 6(2)(b)(i) or (ii) as the case may be; and
(b) notify—

30

(i)

the continuing or welfare attorney; and

(ii) where it is the welfare attorney who is notified, the local authority
and the Mental Welfare Commission.
(4)

A revocation has effect when the revocation notice is registered under this
section.

(5)

No liability shall be incurred by any person who acts in good faith in ignorance
of the revocation of a power of attorney under this section. Nor shall any title
to heritable property acquired by such a person be challengeable on that ground
alone.”.

35

40

(8)

In section 23(3) (notice of resignation) of the 2000 Act, the words from “(in” to
“disorder)” are repealed.
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Applications for authority to intromit with funds
(1)

In section 25(1) of the 2000 Act—
(a) for the words from “an individual” to “enactment)” substitute “a person who falls
within subsection (1A)”,
(b) for the words “a person or organisation” substitute “another person”.

5

(2)

After section 25(1) of the 2000 Act insert—
“(1A) A person falls within this subsection if the person is—
(a) an individual (other than an individual acting in his capacity as an officer
of a local authority or other body established by or under an enactment);
or

10

(b) a body corporate or incorporate which is not a manager of an authorised
establishment within the meaning of section 35(2).”.
(3)

Section 26 of the 2000 Act is amended as follows—
(a) in subsection (1)(c)—

15

(i)

insert at the beginning the words “if the applicant is an individual,”,

(ii) for the words “member of such class of persons as is prescribed” substitute
“person”,
(iii) in sub-paragraph (i), for the words “2 years” substitute “one year”,
(iv) sub-paragraph (ii) is repealed,
20

(v) in sub-paragraph (iii)(D), for “sub-paragraph” substitute “paragraph”,
(vi) at the end of sub-paragraph (iii) insert “or
(E) a guardian of the adult; or
(F) a welfare or continuing attorney of the adult; or

25

(G) a person who is authorised under an intervention order in
relation to the adult;”,
(b) after subsection (1)(c) insert—
“(ca) if the applicant is a body, identify the office (the “authorised office”)
within the body, the holder of which is to be authorised to intromit with
funds;”,

30

(c) in subsection (1)(g), for “he” substitute “the applicant”,
(d) after subsection (1) insert—
“(1A) In subsection (1) any reference to—

35
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(a) a guardian shall include a reference to a guardian (however called)
appointed or entitled under the law of any country to act for an adult
during his incapacity, if the guardianship is recognised by the law of
Scotland;
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(b) a continuing attorney shall include a reference to a person granted, under
a contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s property or
financial affairs and having continuing effect notwithstanding the
granter’s incapacity;

5

(c) a welfare attorney shall include a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s personal welfare
and having effect during the granter’s incapacity.”,
(e) in subsection (3), for the words from “the adult” to “application” where second
occurring substitute “—

10

(a) the adult;
(b) the adult’s nearest relative;
(c) the adult’s primary carer;
(d) the adult’s named person;

15

(e) where the applicant is—
(i)

the individual mentioned in both paragraph (b) and (c); or

(ii) a body other than a local authority,
the chief social work officer of the local authority; and
(f) any other person who the Public Guardian considers has an interest in the
application,”,

20

(f) after subsection (3), insert—
“(3A) The Public Guardian must refuse an application made by a body if he is not
satisfied as to such matters in relation to the body as may be prescribed by the
Scottish Ministers.”,

25

(g) in subsection (10), after “whom” insert “, or the holder of an authorised office
within a body in respect of which,”.
55

Removal of restrictions on divulging information about incapable adult’s funds
After section 26 of the 2000 Act insert—

30

“26A
(1)

Removal of restrictions on divulging information about funds
This section applies where a person—
(a) believes that an adult—
(i)

35

holds funds in an account in his sole name; and

(ii) is incapable in relation to decisions about, or of safeguarding his
interests in, those funds; but
(b) cannot make an application for authority to intromit with those funds
because the person does not know—
(i)

where the account is held;

(ii) the account details;
40

(iii) how much is held in the account; or
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(iv) any other information needed to complete an application form in
accordance with section 26.
(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising any fundholder to provide the person with such
information as the person may reasonably require in order to apply for
authority to intromit with funds held by the fundholder.

(3)

The following provisions of section 26 apply in relation to an application under
subsection (2) as they apply in relation to an application for authority to
intromit with funds—

5

(a) subsection (1)(b), (c), (d) and (f); and

10

(b) subsections (2), (3), (7), (8) and (9).
(4)

Where the Public Guardian grants an application under subsection (2), he shall
issue the certificate to the applicant.

(5)

A fundholder presented with a certificate issued under subsection (4) is not
prevented by—

15

(a) any obligation as to secrecy; or
(b) any other restriction on disclosure of information,
from providing the person who presents it with such information as the person
may reasonably require in order to apply for authority to intromit with funds
held by it in an account in the name of the adult in relation to whom the
certificate has been issued.”.

20

56

25

Joint and reserve withdrawers
(1)

In section 26(10) (meaning of “withdrawer”) of the 2000 Act, after “subsection (4)”
insert “or section 26B(5) or 26E(3)”.

(2)

After section 26 of the 2000 Act insert—
“26B

30

35

40

Joint withdrawers: application

(1)

An application under section 25 may be made by two or more individuals
seeking authority to intromit jointly with funds; and references in section 26 to
an “applicant” are to be construed accordingly.

(2)

Where there is an existing authority to intromit under this Part, an individual
may apply to the Public Guardian for authority to intromit jointly with the
individual holding the existing authority (“the existing withdrawer”).

(3)

Section 26(1)(b) to (d), (2) and (3) apply to an application under subsection (2)
as they apply to an application for authority to intromit under section 25.

(4)

Where an application is made under subsection (2), the application form shall,
in addition to the requirements of subsection (3), be signed by the existing
withdrawer.

(5)

Where the Public Guardian grants the application he shall—
(a) enter prescribed particulars in the register maintained by him under
section 6(2)(b)(iii); and
(b) issue a certificate of authority to the joint withdrawers.
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(6)

Section 26(5) and (6) apply to a certificate issued under subsection (5) as they
apply to a certificate issued under section 26(4).

(7)

Section 26(7) to (9) apply to a decision of the Public Guardian to grant or
refuse an application under subsection (5) as they apply to a decision to grant
or refuse an application under section 26(4).

(8)

Subject to section 31(2) and (3), a certificate issued under subsection (5) shall
be valid until the date on which the authority of the existing withdrawer would
cease under section 31(1) or 34A(6), as the case may be (regardless of any
subsequent extension, reduction, termination or suspension of the existing
withdrawer’s authority).

5

10

26C
(1)

Joint withdrawers: supplementary
Joint withdrawers may, subject to subsection (2), exercise their functions
individually, and each withdrawer shall be liable for any loss incurred by the
adult arising out of—
(a) his own acts or omissions; or

15

(b) his failure to take reasonable steps to ensure that a joint withdrawer does
not breach any duty of care or fiduciary duty owed to the adult,
and where more than one such withdrawer is so liable they shall be liable
jointly and severally.
20

(2)

A joint withdrawer shall, before exercising any function conferred on him,
consult the other joint withdrawers, unless—
(a) consultation would be impracticable in the circumstances; or
(b) the joint withdrawers agree that consultation is not necessary.

(3)

Where joint withdrawers disagree as to the exercise of their functions, one or
more of them may apply to the Public Guardian for directions.

(4)

Directions given by the Public Guardian in pursuance of subsection (3) may be
appealed to the sheriff, whose decision shall be final.

(5)

Where there are joint withdrawers—

25

(a) a third party in good faith is entitled to rely on the authority to act of any
one or more of them; and

30

(b) section 31(4) (interim authority) only applies where the Public Guardian
terminates the authority of all of the joint withdrawers.
(6)

35

26D
(1)

40

In this section and sections 26B and 31, individuals holding authority to
intromit jointly with funds are referred to as “joint withdrawers”.
Reserve withdrawers: applications
In any case where an individual is issued with a certificate of authority under
section 26(4)(b) (“a main withdrawer”), the Public Guardian may, on an
application by the main withdrawer, appoint another individual (“a reserve
withdrawer”) to act as a withdrawer in the event of the main withdrawer
temporarily becoming unable to act.
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(2)

An application for appointment of a reserve withdrawer may be made at the
time of the application for authority to intromit with funds or at any later time.

(3)

Section 26(1)(b) and (c), (2) and (3) apply to an application for appointment as
a reserve withdrawer as they apply to an application under section 25, except
with references in section 26(1)(c) to “applicant” read as references to the
proposed reserve withdrawer.

(4)

The application form for appointment as a reserve withdrawer shall also—

5

(a) where the application is made after the application for authority to
intromit, contain the information described in section 26(1)(d); and
(b) be signed by the proposed reserve withdrawer.

10

(5)

Where the Public Guardian grants the application he shall enter prescribed
particulars in the register maintained by him under section 6(2)(b)(iii).

(6)

Section 26(7) to (9) apply to a decision of the Public Guardian to grant or
refuse an application under subsection (5) as they apply to a decision to grant
or refuse an application under section 26(4).

15

26E
(1)

Reserve withdrawers: authority to act
Where—
(a) a reserve withdrawer has been appointed under section 26D; and
(b) the main withdrawer considers that he is or will be unable to carry out
some or all of his functions under this Part,

20

he may notify the Public Guardian that he wishes the Public Guardian to
authorise the reserve withdrawer to intromit for a specified period.
(2)

Where a reserve withdrawer becomes aware that the main withdrawer is
unable—
(a) to carry out some or all of the main withdrawer’s functions in relation to
intromitting with the funds concerned; and

25

(b) to notify the Public Guardian under subsection (1),
the reserve withdrawer may apply to the Public Guardian for authority to
intromit for a specified period.
30

(3)

The Public Guardian, on being notified under subsection (1), shall or, on an
application under subsection (2), may—
(a) enter prescribed particulars in the register maintained by him under
section 6(2)(b)(iii);
(b) issue a certificate of authority to the reserve withdrawer; and
(c) notify the adult and the main withdrawer.

35
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(4)

Section 26(5) and (6) apply to a certificate of authority issued under subsection
(3) as they apply to a certificate of authority issued under section 26(4).

(5)

The authority of a reserve withdrawer to intromit with funds under this section
shall—
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(a) be valid for the specified period, or such shorter period as the Public
Guardian thinks fit, but shall not extend beyond the date on which the
authority of the main withdrawer would cease under section 31(1) or
34A(6), as the case may be;
(b) be suspended during any period when the authority of the main
withdrawer is suspended;

5

(c) terminate if the authority of the main withdrawer is terminated.
(6)

The main withdrawer and the reserve withdrawer shall be liable (jointly and
severally) for any loss incurred by the adult arising out of the reserve
withdrawer’s acts or omissions.

(7)

In this section, “specified” means specified in the notice or application, as the
case may be.”.

10

(3)

In section 27 (notification of change of address) of the 2000 Act—
(a) for “withdrawer”, where first and second occurring, substitute “person”,
(b) after “section 26” insert “, 26B, or 26E”.

15

(4)

In section 29(1) (arrangements for transfer of funds) of the 2000 Act, after “section
26(4)(b)” insert “, 26B(5)(b), 26E(3)(b)”.

(5)

Section 31 (duration and termination of registration) of the 2000 Act is amended as
follows—
(a) in subsection (1), for “Subject to the following provisions of this section”
substitute “Unless this Part provides otherwise”,

20

(b) in subsection (2), for “validity mentioned in subsection (1)” substitute “authority
of a withdrawer”,
(c) for subsection (3)(a), substitute—
“(a) the withdrawer whose authority is suspended or terminated;

25

(aa) any other joint withdrawer or reserve withdrawer; and”,
(d) at the end of subsection (3) insert “by the withdrawer whose authority is
suspended or terminated”.
57
30

Renewal of authority to intromit with funds
(1)

In section 25(2) of the 2000 Act, after “Part” insert “unless section 26F applies”.

(2)

After section 26 of the 2000 Act, insert—
“26F

35

Renewal of authority to intromit

(1)

This section applies to an application under section 25 if condition A or B is
satisfied.

(2)

Condition A is that the application is made by a person holding an existing
authority to intromit.

(3)

Condition B is that—
(a) the main withdrawer has died or become incapable or his authority under
this Part has been terminated; and
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(b) the application is made, without undue delay, by an individual who was
the reserve withdrawer at the time of the death, incapacity, or
termination, as the case may be.
(4)

The Public Guardian may disapply any of the provisions in section 26(1)(a),
(c), (e), (f) and (g), and (2) to an application to which this section applies (but
may require the applicant to provide such other information as he requires to
determine the application).

(5)

Where condition A is satisfied in relation to an application under section 25,
the existing authority to intromit will continue to be valid until the application
is determined.

(6)

Where an application to which this section applies is granted, the existing
authority to intromit shall cease to be valid.”.

5

10

58

Withdrawal and transfer of funds
(1)

Section 29 of the 2000 Act is amended as follows—
(a) in subsection (1), for “Public Guardian” substitute “certificate”,

15

(b) in subsection (4)(b), after “payment” insert “by a method authorised”.
(2)

Section 33 of the 2000 Act is amended as follows—
(a) in subsection (1)—
(i)

20

the words from “authorise” to the end of the subsection become paragraph
(a),

(ii) at the end insert “or
(b) authorise the transfer of funds from another specified account to that
account.”,
(b) after subsection (1) insert—
“(1A) An authorisation under subsection (1)(b) may authorise—

25

(a) the transfer of funds from more than one account;
(b) the transfer of a specified amount on more than one specified occasion;
(c) the closure of the account from which the funds are transferred.”,
(c) in subsection (2), for “subsection (1)” substitute “subsections (1) and (1A)”.
30

35

59

Transition from guardian to withdrawer
(1)

In section 34(1) (disapplication of Part 3 where guardian or continuing attorney
appointed or intervention order granted) of the 2000 Act, for “This Part shall not apply”
substitute “Unless section 34A applies, no application under this Part may be made”.

(2)

After section 34 of the 2000 Act insert—
“34A
(1)

Transition from guardianship
This section applies where—
(a) there is a guardian with powers relating to the property or financial
affairs of an adult; and
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(b) an application is made under section 25 by the guardian in relation to
funds held on behalf of the adult.

5

(2)

Section 26(1)(c) shall not apply to the application.

(3)

The Public Guardian may disapply section 26(1)(f) to the application.

(4)

Where the Public Guardian proposes to grant the application he shall initiate
the recall of the guardianship under section 73.

(5)

Despite section 26(4), the Public Guardian shall not grant the application
unless the guardianship is recalled.

(6)

Where the Public Guardian grants the application, the authority of the
withdrawer to intromit with funds under section 26 shall be valid for such
period as the Public Guardian shall specify at the time he grants the
application.”.

10

60

Intervention orders
(1)

In section 53 (intervention orders) of the 2000 Act—
(a) in subsection (4), for “Section 57(3) and (4)” substitute “Subsections (3), (3A),
(3B) and (4) of section 57”,

15

(b) in subsection (7)—
(i)

the word “and”, and

(ii) the words from “shall” to the end of paragraph (b),
are repealed,

20

(c) in subsection (10)—
(i)

the word “and” which immediately follows paragraph (a) is repealed,

(ii) after paragraph (a) insert—
“(aa) when satisfied that the person authorised under the order has found
caution if so required, issue a certificate of appointment to the person;
and”,

25

(iii) in paragraph (b), after “Commission” insert “of the terms of the
interlocutor”.
(2)

In section 55 (notice of change of address), for the words from “notify”, where first
occurring, to “Guardian”, where second occurring, substitute “, not later than 7 days
after any change of the person’s or the adult’s address, notify the Public Guardian of the
change who”.

(3)

After section 56 insert—

30

“56A
35

Death of person authorised to intervene
Where a person authorised under an intervention order dies, the person’s
personal representatives shall, if aware of the existence of the authority, notify
the Public Guardian who shall—
(a) notify—
(i)

40

the adult;

(ii) the local authority; and


35

32

Adult Support and Protection (Scotland) Bill
Part 2—Adults with incapacity
(iii) in a case where the adult’s incapacity is by reason of, or reasons
which include, mental disorder and the intervention order relates to
the adult’s personal welfare or factors including it, the Mental
Welfare Commission; and
(b) enter prescribed particulars in the register maintained under section
6(2)(b)(v).”.

5

61

Guardianship orders
(1)

In section 57 (guardianship orders) of the 2000 Act—
(a) in subsection (3)(a), for “an approved” substitute “a relevant”,
(b) after subsection (3), insert—

10

“(3A) Subsection (3B) applies where a report lodged under subsection (3)(a) relates
to an examination and assessment carried out more than 30 days before the
lodging of the application.
(3B) Where this subsection applies, the sheriff may, despite subsection (3)(a),
continue to consider the application if satisfied that the adult’s condition is
unlikely to have improved since the examination and assessment was carried
out.”,

15

(c) in subsection (6)(b), for the words from “period” to “appointment” substitute
“effective period”,
(d) after subsection (6) insert—

20

“(6A) The “effective period”, for the purposes of subsection (6), means—
(a) the period of 3 months beginning with the date of appointment; or
(b) such longer period (not exceeding 6 months) beginning with that date as
the sheriff may specify in the order.
(6B) In subsection (3)(a), “relevant medical practitioner” means—

25

(a) an approved medical practitioner;
(b) where the adult concerned is not present in Scotland, a person who—
(i)
30

holds qualifications recognised in the place where the adult is
present and has special experience in relation to the diagnosis and
treatment of mental disorder which correspond to the
qualifications and experience needed to be an approved medical
practitioner; and

(ii) has consulted the Mental Welfare Commission for Scotland about
the report concerned; or
(c) a person of such other description as the Scottish Ministers may
prescribe.”,

35

(e) in subsection (7), for “(3)(a)” substitute “(6B)”.

40
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(2)

In section 58(6) (guardian’s duty to find caution) of the 2000 Act, for the words from
“shall” to the end of paragraph (b) substitute “may”.

(3)

In section 63(5) (substitute guardian’s duty to find caution) of the 2000 Act, for the
words from “shall” to the end of paragraph (b) substitute “may”.
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(4)

In section 64(2)(b) (medical treatment to which a guardian cannot consent), for
“mentioned in section 48(1) or (2)” substitute “in relation to which the authority
conferred by section 47(2) does not apply”.

(5)

In section 70 (non-compliance with guardian’s decisions)—
(a) in subsection (1), the words “or by any other person”, “or other person” and “or
any person named in the order” are repealed,

5

(b) after subsection (4) insert—
“(4A) The sheriff may, on cause shown, disapply or modify the application of—
(a) subsection (3), and
(b) subsection (4) in so far as it requires the sheriff to hear objections.”.

10

(6)

In section 71(2) (replacement or substitute guardian’s duty to find caution) of the 2000
Act, for the words from “shall” to the end of paragraph (b) substitute “may”.

(7)

In section 72(1) (discharge of guardian with financial powers), after paragraph (a)
insert—
“(aa) the expiry of such a guardianship order;”.

15

(8)

In section 73 (recall of guardian’s powers) of the 2000 Act, after subsection (3) insert—
“(3A) The Mental Welfare Commission may recall the powers of a guardian under
subsection (3) only if those powers were granted in a case where the adult’s
incapacity is by reason of, or reasons which include, mental disorder.”

20

(9)

In section 74(2) (guardian’s duty to find caution: variation) of the 2000 Act, for the
words from “shall” to the end of paragraph (b) substitute “may”.

(10) After section 75 insert—
“75A
25

Death of guardian
The personal representatives of a guardian who dies shall, if aware of the
existence of the guardianship, notify the Public Guardian who shall—
(a) notify—
(i)

the adult;

(ii) the local authority; and
30

(iii) in a case where the adult’s incapacity is by reason of, or reasons
which include, mental disorder and the guardianship order relates
to the adult’s personal welfare or factors including it, the Mental
Welfare Commission;
(b) enter prescribed particulars in the register maintained under section
6(2)(b)(iv); and

35

(c) issue a new certificate of appointment—
(i)

40

to any surviving joint guardian who notifies the Public Guardian of
willingness to continue to act;

(ii) where the Public Guardian is satisfied that any substitute guardian
appointed in respect of the dead guardian is willing to act and has
found caution if so required, to the substitute guardian.”.
(11) After section 79 insert—
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“Guardianship orders: children
79A

5

Guardianship orders: children
Sections 57 to 79 apply in relation to a child who will become an adult within 3
months as they apply in relation to an adult; but no guardianship order made in
relation to a child shall have effect until the child becomes an adult.”.

(12) In paragraph 6 (application of 2000 Act to curator bonis, tutor-dative or tutor-at-law
treated as guardian appointed under that Act) of schedule 4 to the 2000 Act—
(a) in sub-paragraph (3), for the words from “to the period” to the end of that subparagraph substitute “—
10

(a) in the case of a curator bonis who, under paragraph 1(2), became
guardian to a person on the person attaining the age of 16 years, to the
period of 2 years from the later of the following dates—
(i)

15

the date on which section 61(12) (which amends this paragraph) of
the Adult Support and Protection (Scotland) Act 2006 (asp 00)
came into force;

(ii) the date on which the person attained the age of 16 years,
(b) in any other case, to the period of 2 years from the date on which section
61(12) (which amends this paragraph) of the Adult Support and
Protection (Scotland) Act 2006 (asp 00) came into force.”,
20

(b) after sub-paragraph (3) insert—
“(3A) A person who has become a guardian to an adult by virtue of this schedule and
who was a curator bonis, tutor dative or tutor-in-law to that adult shall cease to
be authorised to act as that adult’s guardian—

25

(a) where the person does not apply for renewal of guardianship within the 2
year period set by sub-paragraph (3), on the expiry of that period;
(b) where—
(i)

the person applies for such a renewal within that period; and

(ii) the sheriff refuses the application,
on the date of refusal;
30

(c) where—
(i)

the person applies for such a renewal within that period; and

(ii) the sheriff grants the application,
in accordance with the provisions of this Act.
35
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(3B) Sub-paragraph (3A) does not prevent the authority of a guardian of the type
mentioned in that sub-paragraph from being terminated (by virtue of the terms
on which the guardian is authorised to act or sections 71, 73, 75 or 79A) earlier
than the date on which it would otherwise terminate by operation of that subparagraph.”.
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PART 3
ADULT SUPPORT ETC.: MISCELLANEOUS AMENDMENTS AND REPEALS
62

Accommodation charges: removal of liability to maintain spouse and child etc.
(1)

In the National Assistance Act 1948 (c.29)—
(a) sections 42 and 43 are repealed, and

5

(b) in section 65(f)—
(i)

after “expressed” insert “in sections 22(2) to (8) and 26(2) to (4) of this
Act”,

(ii) for the word “thereof” substitute “of this Act”.
10

15

(2)

In section 87(3) of the Social Work (Scotland) Act 1968 (c.49), for the words from “(as
amended”, where first occurring, to “etc.)” substitute “(as amended by any enactment
within the meaning of the Scotland Act 1998 (c.46)) of the said Act of 1948”.

(3)

In section 4(1)(b) of the Community Care and Health (Scotland) Act 2002 (asp 5), the
words from “including” to the end of paragraph (b) are repealed.

63

Direct payments: sub-delegation to councils
In section 12B(6) of the Social Work (Scotland) Act 1968 (c.49), before paragraph (a)
insert—
“(za) make provision for the delegation of functions to local authorities;”.

64
20

Adjustments between councils in relation to social services etc.
(1)

Section 86 (adjustments between local authority providing services and local authority
of area of ordinary residence) of the Social Work (Scotland) Act 1968 (c.49) is amended
as follows—
(a) in subsection (1)—
(i)

for “section”, where first occurring, substitute “subsection”,

(ii) after paragraph (b) insert—

25

“(ba) in making a payment under section 12B of this Act in relation to the
provision of a service for a person ordinarily so resident, or”,
(b) in subsection (3)—
(i)
30

after “child,”, where first occurring, insert “any period during which he is
provided with accommodation under this Act or under sections 25 to 27 of
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13),”,

(ii) for the words from “hospital”, where first occurring, to “1978”, where
second occurring, substitute “health service hospital (within the meaning of
section 108(1) of the National Health Service (Scotland) Act 1978 (c.29))”,
35

(c) after subsection (3) insert—
“(4)

This subsection applies where a local authority (“the responsible authority”)
performs a function under—
(a) this Act;
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(b) Part II of the Children (Scotland) Act 1995 (c.36); or
(c) section 25 to 27 of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13),
by making arrangements with a person (“the provider”) in terms of which the
provider undertakes to accommodate, or to secure accommodation for, another
person.

5

(5)

Where subsection (4) applies—
(a) any expenditure incurred under the arrangements by a provider which is
a local authority is recoverable from the responsible authority; and
(b) any period during which the person is accommodated under the
arrangements is to be disregarded in determining the person’s ordinary
residence for the purposes of subsection (1) of this section.

10

(6)
15

The Scottish Ministers may make regulations specifying circumstances in
which a local authority (“the providing authority”) may recover from another
local authority (“the other local authority”) expenditure which the providing
authority incurs in the provision of services or facilities under arrangements
made with the other authority for the purpose of enabling that other authority to
perform a function under—
(a) this Act;
(b) Part II of the Children (Scotland) Act 1995 (c.36); or

20

(c) section 25 to 27 of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13).
(7)

The Scottish Ministers may make regulations specifying circumstances which
must be taken into account, or disregarded, when determining a person’s
ordinary residence for the purposes of subsection (1) of this section (and such
regulations may modify subsection (2), (3) and (5)(b) of this section).

(8)

Regulations made under subsection (6) or (7) of this section may—

25

(a) make different provision for different cases and for different persons;
(b) include such supplementary, incidental, consequential and transitional
provisions and savings as the Scottish Ministers think fit.

30

(9)

(10) References in subsections (4) to (6) of this section to a local authority which is
providing accommodation, service or facilities include references to a local
authority in England or Wales.”.

35

(2)

40

Despite section 90(2) of this Act, no statutory instrument containing
regulations made under subsection (7) of this section which includes provisions
which modify this section may be made unless a draft of the instrument has
been laid before, and approved by a resolution of, the Scottish Parliament.

65

In section 2 of the Community Care and Health (Scotland) Act 2002 (asp 5), for “section
87(2)” substitute “sections 86 and 87(2)”.
Application of Social Work (Scotland) Act 1968: persons outwith Scotland
After section 87 of the Social Work (Scotland) Act 1968 (c.49) insert—
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“87A
(1)

5

37

Power to modify Act for persons placed from outwith Scotland
The Scottish Ministers may make regulations modifying this Act in such
manner as they think fit for the purposes of applying or disapplying any of its
provisions in relation to persons placed in Scotland by virtue of arrangements
made by—
(a) a local authority in any other part of the United Kingdom or in any of the
Channel Islands or the Isle of Man;
(b) any other public body or office-holder exercising functions in relation to
any other part of the United Kingdom, or any of the Channel Islands or
the Isle of Man, as may be specified in the regulations.

10

(2)

Such regulations may—
(a) make different provision for different cases and for different persons;
(b) include such supplementary, incidental, consequential and transitional
provisions and savings as the Scottish Ministers think fit.

(3)

15

66

Despite section 90(2) of this Act, no statutory instrument containing such
regulations may be made unless a draft of the instrument has been laid before,
and approved by a resolution of, the Scottish Parliament.”.

Public Guardian: interaction with courts
After section 6(2)(d) of the Adults with Incapacity (Scotland) Act 2000 (asp 4), insert—
“(da) to take part as a party in any proceedings before a court or to initiate
such proceedings where he considers it necessary to do so to safeguard
the property or financial affairs of an adult who is incapable for the
purposes of this Act,”

20

67
25

Amendment to Mental Health (Care and Treatment) (Scotland) Act 2003
Section 101 (duty of Mental Health Tribunal to review determination extending
compulsory treatment order) of the Mental Health (Care and Treatment) (Scotland) Act
2003 (asp 13) is amended as follows—
(a) for subsection (2)(b) substitute—
“(b) the conditions in subsection (3) are satisfied in relation to the
compulsory treatment order to which the determination relates,”,

30

(b) after subsection (2) insert—
“(3)

The conditions mentioned in subsection (2)(b) above are—
(a) that the order was made 2 or more years before the renewal day;

35

(b) that this section did not require the Tribunal to review the previous
determination made under section 86 of this Act in relation to the order;
and
(c) that, in the period of 2 years ending with the day before the renewal day,
no application has been made to the Tribunal under section 92, 99, 95 or
100 in relation to the order.
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(4)

In subsection (3) above, the renewal day is the first day on which the order, had
it not been extended by the determination, would not authorise the measures
specified in it.”.

PART 4
FINAL PROVISIONS

5

68

Ancillary provision
(1)

The Scottish Ministers may by order make—
(a) such supplementary, incidental or consequential provision, or
(b) such transitional, transitory or saving provision,
as they consider appropriate for the purposes of, or in consequence of, or for giving full
effect to, any provision made by virtue of this Act.

10

(2)
69

15

Minor and consequential amendments and repeals
(1)

Schedule 1 contains minor and consequential amendments.

(2)

The enactments mentioned in the first column in schedule 2 are repealed to the extent
specified in the second column.

70

20

An order under subsection (1) may modify any enactment, instrument or document.

Orders
(1)

Any power of the Scottish Ministers under this Act to make an order is exercisable by
statutory instrument.

(2)

Any such power includes power to make different provision for different purposes.

(3)

Subject to subsection (4), a statutory instrument containing an order (other than an order
made under section 71(2)) made under this Act is subject to annulment in pursuance of a
resolution of the Scottish Parliament.

(4)

A statutory instrument containing—
(a) an order made under section 3(2), or

25

(b) an order made under section 68 containing provisions which add to, replace or
omit any part of the text of this or any other Act,
may not be made unless a draft of the instrument has been laid before, and approved by
a resolution of, the Scottish Parliament.
30

35
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Commencement
(1)

This Part (other than section 69) comes into force on Royal Assent.

(2)

Section 69, and the provisions of Parts 1 to 3, come into force on such day as the
Scottish Ministers may by order appoint.

(3)

Such an order may also make such transitional, transitory or saving provision as the
Scottish Ministers consider appropriate.

Adult Support and Protection (Scotland) Bill
Part 4—Final provisions
72

39

Short title
This Act may be cited as the Adult Support and Protection (Scotland) Act 2006.
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Schedule 1—Minor and consequential amendments
SCHEDULE 1
(introduced by section 69(1))
MINOR AND CONSEQUENTIAL AMENDMENTS

National Assistance Act 1948 (c.29)
5

1

In section 26(4) of the National Assistance Act 1948—
(a) for “Subsections (5A), (7) and (9)” substitute “Subsection (5A)”, and
(b) for “they apply” substitute “it applies”.

Criminal Procedure (Scotland) Act 1995 (c.46)
2

The Criminal Procedure (Scotland) Act 1995 is amended as follows—
(a) in section 58(6)(d), for “person” substitute “person’s personal welfare which
makes the same provision as the guardianship order which the court proposes to
make under this section”,

10

(b) in section 58(7)—
(i)

after “order”, where first occurring, insert “made under this section”,

(ii) for “offender” substitute “person” and for “offender’s” substitute
“person’s”,

15

(c) in section 60B, the words “under section 58(1) of this Act” are repealed.
Adults with Incapacity (Scotland) Act 2000 (asp 4)
3

The Adults with Incapacity (Scotland) Act 2000 is amended as follows—
(a) in section 6(2)(b)(iii), for “to intromit” substitute “relating to intromission”,

20

(b) in paragraph 6(2) of schedule 2, after “carer” insert “, his named person”,
(c) in paragraph 3(3) of schedule 3, for “18” substitute “20”,
(d) in paragraph 4 of schedule 4—
(i)

in sub-paragraph (4), for “(3)” substitute “(5)”,

(ii) in sub-paragraph (6), for “(5)” substitute “(7)”.

25

Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
4
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In paragraph 3(1)(b) of schedule 1 to the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13), for “a minimum of three” substitute “one or more
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SCHEDULE 2
(introduced by section 69(2))
REPEALS

Enactment
5

National Assistance Act 1948 (c.29)

Extent of repeal
Section 47
In section 48(1), paragraph (c) and the word “or”
which immediately precedes it.

National Assistance (Amendment) The whole Act.
Act 1951 (c.57)
10

Solicitors (Scotland) Act 1980 (c.46)

In section 24F(1), paragraph (b).
In section 24G(4), the words “or (b)” and the
words “or, as the case may be, on the curator
bonis being discharged”.

15

Adults with Incapacity (Scotland) In section 47(2), the word “the”, where eighth
Act 2000 (asp 4)
occurring.
Section 47(8).
Paragraphs 4 and 26(4) of schedule 5.
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EXPLANATORY NOTES
INTRODUCTION
2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist the
reader of the Bill and to help inform debate on it. They do not form part of the Bill and have not
been endorsed by the Parliament.
3. The Notes should be read in conjunction with the Bill. They are not, and are not meant to be,
a comprehensive description of the Bill. So where a section or schedule, or a part of a section or
schedule, does not seem to require any explanation or comment, none is given.
THE BILL – AN OVERVIEW
4. The Bill is in 4 parts. The main provisions of the Bill are as follows:
Part 1 – Protection of Adults at Risk of Abuse
Introduces measures to identify and protect adults at risk from abuse. It defines
adults at risk and abuse. Where it is known or suspected that an adult is being
abused, the Bill places a duty on councils to make the necessary enquiries to
establish whether or not further action is required to stop or prevent abuse. A general
principle on intervention in an adult’s affairs requires action which is the least
restrictive to the adult whilst providing benefit to him or her. Protection orders
include assessment orders, removal orders and banning orders, which require
approval by a sheriff.
Requires councils to set up Adult Protection Committees to review procedures and
practices of specified public bodies relating to the safeguarding of adults at risk.
Part 2 – Adults with Incapacity
Amends the Adults with Incapacity (Scotland) Act 2000 with a view to improving
how it operates in practice.
Follows a two year project monitoring the implementation of this Act which resulted
in a consultation paper “Improving with Experience” issued by the Scottish
Executive in August 2005.
Makes changes to the regime for intromission with the funds of an adult with
incapacity; in connection with powers of attorney, intervention orders and
guardianship orders; and in connection with orders about incapable adults’ nearest
relatives.
Part 3 – Adult Support etc: Miscellaneous amendments and repeals
Repeals the liable relatives rule as it applies to charging for accommodation provided
under the Social Work (Scotland) Act 1968 and section 25 of the Mental Health
(Care and Treatment) (Scotland) Act 2003. It also clarifies and updates the financial
responsibility for community care services when provided in an area other than the
area in which the individual is ordinarily resident.
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Amends the Social Work (Scotland) Act 1968 to enable Scottish Ministers to
delegate powers to councils in relation to direct payments for social care services.
Amends to the Social Work (Scotland) Act 1968 to define responsibility for
provision of social services where a person receives a service outwith the council
area or outwith Scotland.
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 in relation to
the duty of Mental health tribunals to review compulsory treatment orders.
PART 1
PROTECTION OF ADULTS AT RISK OF ABUSE
Introductory
Section 1 – General principle on intervention in an adult’s affairs
5. This section sets out the general principle for all actions that are taken under this Part. It
applies only to this Part of the Bill. The general principle states that a person may intervene or
authorise an intervention in an adult’s affairs, only where the person is satisfied that the
intervention will provide benefit to the adult and that it is the least restrictive option of those that
are available which will meet the objective of the intervention.
Section 2 – Principles for performing Part 1 functions
6. Any public body or official who carries out any functions under this Part must give
consideration to the general principle set out above, the feelings of the adult at risk (as far as they
can be ascertained) and the views of other significant individuals with an interest who are known
to the public body or office-holder.
7. Consideration should also be given to the importance of the adult at risk participating as fully
as possible by making sure that appropriate information and support is provided. The adult at
risk should not be treated any less favourably than any other adult in a comparable situation and
due regard should be given to the adult’s abilities, background and characteristics.
Section 3 – Adults at risk
8. This section defines adults at risk. These are adults (people aged 16 or over) who are
affected by illness, mental disorder, disability, infirmity or ageing, and as a result are at risk from
abuse. The Scottish Ministers can, by order, amend the definition of ‘adult at risk’. ‘Abuse’ is
defined in section 50.
Inquiries
Section 4 – Council’s duty to make inquiries
9. This section places a duty on councils to make inquiries about an adult’s well-being, property
or financial affairs in certain circumstances. These circumstances are where the person falls

3
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within the definition of an adult at risk, and the council knows or believes it may have to
intervene to in order to protect the adult from abuse.
Section 5 – Co-operation
10. This section addresses the requirement for public bodies to co-operate with the council and
each other, where abuse is known or suspected.
11. Subsection (1) lists the public bodies as the Mental Welfare Commission for Scotland, the
Scottish Commission for the Regulation of Care (the Care Commission), the Public Guardian,
and the relevant Health Board. It also gives Scottish Ministers power to prescribe other public
bodies or office-holders in regulations.
12. Subsection (2) requires these public bodies to co-operate with each other and with the
council where this is likely to assist the council to make inquiries in accordance with the duty
described in section 4 above. The duty to co-operate is subject to any other functions the bodies
may have.
13. If one of the above public bodies knows or believes an adult is at risk from abuse and believe
action is required to safeguard that person’s well-being or property, subsection (3) requires them
to report to the council.
Investigations
Section 6 - Visits
14. This section enables relevant council officers, as defined in section 50, to enter premises to
make the necessary investigations which will establish whether further action is needed to
protect an adult at risk from abuse.
Section 7 – Interviews
15. This section permits a council officer and anyone accompanying the officer to interview an
adult in private within the place being visited under section 6. This right exists regardless of
whether the sheriff has granted an assessment order. In circumstances where it is not practicable
to carry out a private interview in the place of the visit and the council officer requires to take the
person to other premises, an assessment order must be obtained from a sheriff (see section 10,
Assessment Orders). Subsection (2) states that an adult interviewed under this section is not
required to answer any question.
Section 8 – Medical examinations
16. This section allows a health professional to conduct a private medical examination of the
adult at risk in the place where investigations are being made. Where an assessment order is
obtained (see section 10, Assessment Orders) , the person may also be taken to another place for
medical examination if a health professional is not present during the initial visit, or where it is
not practicable to do so. A health professional is defined in section 49(2) as a doctor, a nurse, a
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midwife or any other suitably qualified individual described in an order made by Scottish
Ministers.
Section 9 – Examination of records
17. This section gives council officers the right to require those holding health, financial or any
other records to produce them for inspection, either at the time of the visit or subsequently, if this
is required to establish whether further action is required to protect an adult at risk from abuse.
Records may be examined by the council officer or an appropriate person, but health records can
only be inspected by a health professional (as defined in section 49(2)).
Assessment orders
Section 10 – Assessment orders
18. This section allows a council to make an application to a sheriff for an assessment order to
allow a council officer to conduct a private interview or a health professional to conduct a
private medical examination. This would only be the case where it was not possible to carry out
a private interview or medical examination within the place being visited under section 6 (see
section 12). Applications can only be made where this action is required to establish whether the
person is an adult at risk, and if so, to establish whether further action is required to protect them
from abuse.
Section 11 – Criteria for granting assessment orders
19. This section prescribes the circumstances in which a sheriff may grant an assessment order.
Such orders will be valid for up to 7 days. The sheriff must be satisfied that the council has
reasonable cause to suspect the subject of the order is an adult at risk who is being, or is likely to
be, seriously abused and that an order is necessary to establish this.
Section 12 – Restriction on exercise of assessment order
20. This section states that an assessment order must only be used in those circumstances where
it is not possible for the adult at risk to either be interviewed or medically examined during the
course of a visit as described in section 6.
Removal orders
Section 13 – Removal orders
21. This section deals with applications to the sheriff for removal orders, which allow the
removal of an adult at risk to a specified place. Such orders are effective for a maximum period
of 7 days. The council can also take such steps during that period as the council thinks
reasonable in order to prevent the victim from suffering abuse. The application for the removal
order must be made by the council, but the council may choose to nominate a person from one of
the co-operating public bodies to actually move the adult at risk. The removal must be made
within 72 hours of the order being made.

5
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Section 14 – Criteria for granting removal order
22. This section specifies that a sheriff may only grant a removal order if satisfied that the person
for whom the application is made is an adult at risk and that person is likely to be seriously
abused if he or she is not moved.
23. Subsection (2) allows the sheriff to specify in the removal order whether a named individual
can have contact with the adult at risk during the period of the removal order, and whether this
should be subject to specified conditions. Before including such requirements, subsection (3)
states that the sheriff must have regard to representations from the council and any relevant
representations from the subject of the order (the adult at risk), anyone who wishes to contact the
adult at risk or any other person who has an interest in the adult at risk’s well-being or property.
24. However, a sheriff can decide to disapply the provisions contained within subsection (3) in
relation to representations if he or she can be satisfied that doing so will protect an adult at risk
from serious abuse or that to not serve the notice on a person will not affect the person’s position
in a detrimental way (see section 38, ‘Applications: procedure’).
Section 15 – Right to move adult at risk
25. This gives the council officer the right to enter any place to remove a person from that place
in accordance with a removal order.
Section 16 – Variation or recall of removal order
26. This section allows the sheriff to vary or recall a removal order. Applications for variation or
recall can only be made by the subject of the removal order, or anyone claiming an interest in his
or her well-being, or by the council. Variation or recall can only be done where the sheriff is
satisfied that the circumstances on which the removal order (or subsequent variation order) was
granted have changed. However, the variation cannot permit the council to do anything beyond
7 days after the adult is first moved. Where an order is recalled, the sheriff can direct the council
to return the person to the place he or she was removed from, or to any other place which the
sheriff, having considered the adult’s wishes, may specify.
Section 17 – Protection of moved person’s property
27. This section requires a council which has secured a removal order in respect of an adult at
risk to take reasonable steps to prevent any property owned or controlled by the removed person
being lost or damaged for the duration of the removal order, where no other arrangements to
protect such property have or are being made. A council officer may enter any place where the
council believes that property belonging to the adult at risk is contained in order to carry out his
or her duty under this section. The council is not entitled to recover expenses incurred.
”Property owned or controlled” can include pets.
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Banning orders
Section 18 – Banning orders
28. This section deals with applications to the sheriff for banning orders, which specify the place
from which, and the length of time for which, a person is banned. The specified place may, for
example, be the adult at risk’s home or place of residence.
29. Subsection (2) enables a banning order to ban the subject from the vicinity of the specified
place, permit the summary ejection of the subject from the specified place or its vicinity, and
prohibit the subject from moving anything set out in the order from the place. The banning order
may also direct the applicant for the order to take measures to preserve the moveable property of
the subject which remains in the premises during the order. The subsection also gives the sheriff
flexibility to specify other conditions, or to place requirements on individuals to allow proper
enforcement of the order.
30. Subsection (3) permits the inclusion of conditions within a banning order which allow the
subject of a banning order, under certain specified circumstances, to be in the place from which
he or she is banned. Examples of such circumstances are when supervised by another person
(e.g. a council officer) or during specified times only. Subsection (4) states that before including
this type of condition within a banning order, the sheriff must have regard to the views of the
applicant for the order, the adult at risk and the subject of the order.
31. However, a sheriff can decide to disapply the provisions contained within subsection (4) in
relation to representations if he or she can be satisfied that by doing so will protect an adult at
risk from serious abuse or that to not serve the notice on a person will not affect that person’s
position in a detrimental way (see section 38, ‘Applications: procedure’).
32. An interdict is a court order restraining or prohibiting a person from engaging in conduct that
infringes the provisions contained within the order. Subsection (5) states that any provision of a
banning order which restrains or prohibits any conduct will be treated as an interdict. This
means that the breach of any such provisions in a banning order will be treated as a breach of
interdict. The sheriff also has the power to attach a power of arrest to any banning order (see
section 23). Subsection (6) states that the period of the banning order may not exceed 6 months.
Section 19 – Criteria for granting banning order
33. This section specifies that a sheriff may only grant a banning order where satisfied that an
adult at risk is likely to be seriously abused, and that banning the other person from the adult’s
home or place of residence would better safeguard the adult’s well-being and property than the
removal of the adult at risk.
Section 20 – Temporary banning orders
34. This allows for temporary banning orders to be granted by a sheriff pending determination of
a banning order. Temporary orders may include any of the provisions contained in a banning
order. If a temporary banning order is granted, the sheriff must grant or refuse the full banning
order within a time limit to be fixed in court rules. The expiry of a temporary banning order will
7
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be the earliest of: the date specified at the time of granting; the date the order is recalled, the date
on which the sheriff determines the banning order or the date by which the sheriff is required to
determine the banning order by virtue of court rules.
35. Subsection (5) provides for an temporary banning order to be treated as an interim interdict,
where any of its provisions restrain or prohibit any conduct. Any breach of such provisions will
be treated as a breach of interim interdict.
Section 21 – Right to apply for banning order
36.
This section limits those who are able to apply for a banning order to particular persons.
These are the adult at risk (which includes someone acting on his or her behalf), any other person
entitled to occupy the property from which the subject would be banned, or the council. These
persons are also entitled to apply for a temporary banning order in respect of the same case.
37. The council can only apply for a banning order under certain circumstances. Where a
council applies, it must be satisfied that an adult at risk is being, or is likely to be, seriously
abused by another person and that the adult would be more effectively safeguarded by banning
the subject of the order than being removed themselves.
38. In addition, the council must be satisfied that no other person is likely to apply for a banning
order and no other proceedings are before a court to eject or exclude the subject of the order
from the home or place of residence of the adult at risk. Where these circumstances occur, a
council must apply for a banning order.
Section 22 – Variation or recall of banning order
39. This section allows the sheriff to vary or recall a banning order or temporary banning order,
but only if he or she is satisfied that there has been a change in the facts or circumstances on
which the banning order was made or last varied.
40. An application for variation or recall can only be made by the banned person, the person who
originally applied for the order, the adult who is being protected by the order, or any other person
claiming an interest in the well-being of the adult at risk. An application can also be made by
those who are acting on behalf of those listed above.
Section 23 – Powers of arrest
41. This section allows a sheriff to attach a power of arrest to any banning order or temporary
banning order. The power of arrest becomes effective only when served on the subject of the
order and it will expire at the same time as the order.
Section 24 – Notification to police
42. This section states that the police, via the chief constable, must be notified as soon as
possible after any power of arrest attached to a banning order or temporary banning order
becomes effective. This should be done by the applicant for the order (or another prescribed
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person e.g. sheriff officers). The police must also be notified in the event of a variation or recall
of a banning order.
Section 25 - Arrest for breach of banning order
43. Subsection (1) sets out the two-step test that must be satisfied if a police constable is to carry
out an arrest. The subject of a banning order or temporary banning order, to which a power of
arrest is attached, may be arrested without warrant if a constable reasonably suspects the subject
to be in breach of the order and that he or she is likely to breach the order again if not arrested.
Subsection (2) states that the arrested person must be told immediately the reason for the arrest
and then taken by the constable to a police station as soon as is reasonably possible.
Section 26 – Police duties after arrest
44. Following an arrest under section 25, the officer in charge of the police station must detain
the arrested person in custody until the person is either brought before the sheriff or accused on
petition or charged on complaint with a criminal offence arising from the incident for which he
or she is arrested. The officer in charge must also ensure that the facts and circumstances which
gave rise to the arrest are communicated to the procurator fiscal as soon as is practicable. This is
linked to the procurator fiscal’s duty to present a petition to the sheriff setting out the relevant
facts and circumstances on the first available court day after arrest (see section 30).
Section 27 – Notification of detention
45. Where a person has been detained under section 26 above, this section sets out a series of
entitlements that may be accessed by the arrested person including the right of access to a
solicitor. Subsection (2) provides that where the arrested person appears to be a child then
intimation of the detention and place of detention must be given without delay to any person
known to have parental responsibilities for the child.
Section 28 – Duty to keep record of detention
46. This section lists the information that the police must record in connection with the detention
of a person under section 26.
Section 29 – Duty to bring detained person before sheriff
47. In this section, subsection (1) makes it clear that the procedure under the Bill would only
apply in circumstances where the procurator fiscal has not yet decided to take criminal
proceedings against the arrested person as a result of the facts leading to the arrest. The arrested
person should be brought to court on the next court day on which it is practicable to do so.
Section 30 – Information to be presented to sheriff
48. This section sets out the matters that should be referred to in the procurator fiscal’s petition
to the court. This allows the procurator fiscal to present to the court information that will assist
the sheriff in deciding whether it would be appropriate to order the arrested person’s further
detention.
9
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Section 31 – Criteria for authorising longer detention
49. This section sets out the test that the sheriff must apply in deciding whether or not to order
the further detention of the arrested person for a maximum of two days. The sheriff must be
satisfied, based on the information provided by the fiscal, that a breach of the banning order or
temporary banning order has taken place and also that there is a substantial risk that the detained
person will breach the order again. Subsection (3) provides that the arrested person must be
given an opportunity to make representations before the sheriff decides whether to grant an order
under this section. If the sheriff decides not to authorise the further detention, the detained
person must be released (unless he or she is to be detained in custody in respect of another
matter).
Protection orders and visits: supplementary
Section 32 – Consent of adult at risk
50. This section describes the situation that arises where an adult at risk has refused to consent to
the granting of a protection order and/or to the proposed action to be taken under it. A protection
order for the purposes of this section is defined, in subsection (7), as any assessment order,
removal order, banning order or temporary banning order.
51. Where the adult at risk refuses to consent to the granting of the order, subsection (1) states
that a sheriff must not make a protection order. Subsection (2) states that no action can be taken
by the person carrying out a protection order if there is known refusal of consent. However,
subsection (3) provides an exception to (1) and (2) above permitting the sheriff, or person
carrying out the order, to ignore the refusal to consent where the sheriff or person reasonably
believes that the adult at risk appears to be under undue pressure to refuse consent.
52. Subsection (4) describes a particular set of circumstances which are to be treated as
amounting to undue pressure. An adult at risk may be considered to have been unduly
pressurised in the situation where abuse is being inflicted on the adult by a person in which the
adult has confidence and trust and that the adult would consent to interventions to prevent the
abuse if he or she did not have confidence and trust in that person.
53. Subsection (6) makes clear that nothing in this Bill allows either a council officer or health
professional or other council nominee to carry out an interview or a medical examination where
the adult at risk concerned has refused to consent.
Section 33 – Visits: supplementary provisions
54. This section sets out some supplementary provisions in relation to visits. Visits may only be
carried out at reasonable times and a council officer, if asked, must state the purpose of the visit
and produce evidence of his or her authority to visit.
55. A council officer is permitted, while visiting, to examine the place and to bring with them
any other person or equipment that he or she requires in order to successfully complete the visit.
Council officers are not authorised to use force during their visit but it does not prevent a
constable with a suitable warrant for entry (see section 34) from using force. However,
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subsection (5) makes it clear that a person who refuses entry to a council officer, or any person
accompanying a council officer, for a visit without a warrant, does not commit an offence under
Section 46(1).
Section 34 – Warrants for entry
56. The section defines a warrant for entry. This is a warrant which allows a council officer to
visit any specified place together with a constable and where the constable is authorised to use
reasonable force in order to achieve the object of the visit.
57. Subsection (2) describes the conditions of a warrant for entry. The warrant is valid for 72
hours after it is granted but once this period has expired, the council officer no longer has any
authorisation to remain in the place to which the warrant refers.
Section 35 – Criteria for granting warrants for entry: section 6 visits
58. This section states that a sheriff who grants an assessment order (under section 10) must also
grant a warrant for entry in relation to any visit taking place under section 6. Otherwise (i.e.
where no assessment order made), the sheriff may only grant a warrant for entry in relation to a
visit, under section 6, if satisfied that the council officer reasonably expects to be refused entry,
would otherwise be unable to enter, or that the object of the visit would be frustrated without a
warrant.
Section 36 – Duty to grant warrants for entry: removal orders
59. This section states that a sheriff who grants a removal order (under section 13) must also
grant a warrant for entry in relation to any visit taking place under section 15 (Right to move
adult at risk). In the case where a removal order is varied, and the subject of the order has not
yet been moved, the warrant for entry is treated as being granted on the date of variation of the
order even if it has already expired.
Section 37 – Urgent cases
60. This section allows the council, in urgent cases, to apply to a justice of the peace instead of a
sheriff for either a removal order or a warrant for entry in respect of visits under sections 6.
However, this circumstance would only arise if it was not practicable to apply to the sheriff and
that an adult at risk is likely to be abused if there is a delay in granting the order or warrant.
61. Subsection (3) confirms that a justice of the peace can only grant a removal order if it was
not practicable for the council to apply to the sheriff and that an adult at risk is likely to be
abused if there is a delay in granting the order or warrant. In addition, a justice of the peace may
only grant a removal order if satisfied that the person for whom the application is made is an
adult at risk and that person is likely to be seriously abused if he or she is not moved (i.e the
provision contained at section 14(1) is also satisfied).
62. Where an application is made to a justice of the peace for a removal order then subsections
(3) to (7) of section 38 do not apply (see below).

11
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63. A justice of the peace who grants a removal order must also grant a warrant for entry – this is
the same position as for a sheriff. Similarly, a justice of the peace may grant a warrant for entry
in relation to a visit, described in section 6, if satisfied that it is not practicable to apply to the
sheriff and that an adult at risk is likely to be abused if there is a delay in granting a warrant. In
addition, he or she must be satisfied that the council officer reasonably expects to be refused
entry, would otherwise be unable to enter or that the object of the visit would be frustrated
without one.
Section 38 – Applications procedure
64. This section applies to applications for assessment orders, removal orders, a banning order, a
temporary banning order or the variation or recall of a removal order, a banning order or a
temporary banning order.
65. The applicant for an order must give notice of an application to both the subject of the
application and the affected adult at risk (in the situation where the adult is neither the applicant
nor the subject). Before granting an application, the sheriff must invite the subject of the
application and the affected adult at risk (again where the adult is neither the applicant nor the
subject) to be heard by, or represented before, the sheriff. An adult at risk can be accompanied
by a friend, relative or representative at any hearing. The sheriff may appoint a person to
safeguard the interests of the adult at risk.
66. However, subsection (2) allows the sheriff not to apply the provisions described in paragraph
65 above in any application if satisfied that doing so will protect an adult at risk from serious
abuse or that to not serve the notice on a person will not affect the person’s position in a
detrimental way. In addition, the provisions stated in sections 14(3) and 18(4), which require
that a sheriff must have regard to relevant representations made in relation to removal orders and
banning orders where the orders contain specified conditions relating to contact, may also be
disapplied for the same reason.
Adult Protection Committees
Section 39 – Adult Protection Committees
67. Subsection (1) states that each council must establish an Adult Protection Committee to carry
out the functions listed in relation to the safeguarding of adults at risk present in the council’s
area. The Committee, in carrying out its functions, should also be seeking to improve cooperation between each of the public bodies involved in order to better safeguard adults at risk.
The public bodies involved are the relevant council, the Care Commission, the relevant Health
Board, the chief constable of the police force in the council area, and any other public body as
may be specified by Scottish Ministers.
Section 40 – Membership
68. The council must appoint an independent convener and other members of its Adult
Protection Committee. The public bodies listed in section 39 above (other than the council and
the Care Commission) must nominate a representative with the relevant knowledge and skills to
be a Committee member. The Care Commission may choose to nominate a representative if it
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wishes to do so. The council must then appoint those nominated representatives as members of
the Adult Protection Committee. The council may also appoint such other persons to be
members of the Committee as appear to it to have skills and knowledge relevant to the
Committee.
Section 41 – Committee procedure
69.
Each Adult Protection Committee will be responsible for regulating its own procedures
but these procedures must allow a representative from the Mental Welfare Commission, the
Public Guardian, the Care Commission or any other public body or office-holder to be specified
by Scottish Ministers, to attend Committee meetings if they so wish.
Section 42 – Duty to provide information to Committee
70.
The public bodies represented on the Adult Protection Committee together with the
Mental Welfare Commission for Scotland, the Public Guardian, the Care Commission, and any
other public body or office-holder to be specified by Scottish Ministers, must provide the
Committee with any information which it requires in carrying out its functions.
Section 43 – Annual Report
71.
The convener of an Adult Protection Committee must prepare a general report on the
Committee’s work every two years. After obtaining the Committee’s approval of the report, a
copy should be sent to each of the public bodies and office-holders represented on the
Committee, the Scottish Ministers, the Mental Welfare Commission for Scotland, the Public
Guardian, the Care Commission, and any other public body or office-holder to be specified in
regulations by Scottish Ministers.
Section 44 – Guidance
72.
This section states that Adult Protection Committees must take into account any guidance
issued by Scottish Ministers in relation to their functions.
Other provisions
Section 45 – Code of practice
73.
This section requires Scottish Ministers to prepare and publish a code of practice
containing guidance on the operation of the adult protection measures contained within this Part.
This code of practice will provide guidance on how to perform the functions undertaken by
councils, their officers, and health professionals. This code of practice must be periodically
reviewed and updated in consultation with others. Those councils, council officers, and health
professionals who have a role in performing the functions contained within this Part should have
regard to the code of practice produced.

13
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Section 46 – Obstruction
74.
This section states that it is an offence to prevent or obstruct any person from doing
anything which he or she is authorised or entitled to do under an assessment order, a removal
order, a banning order, a temporary banning order, a warrant for entry or any other provision
contained in this Part. It is also an offence to refuse, without reasonable excuse, to comply with
a request to provide information made under section 9 (Examination of records etc). A person
found guilty of these offences is liable on summary conviction to a fine (not exceeding level 3 on
the standard scale), to imprisonment (for a term not exceeding 3 months) or both. However,
nothing done by the adult at risk will constitute an offence such as is described under this
section.
Section 47 – Offences by bodies corporate etc.
75.
This section allows for individuals who exercise control within an organisation, as well as
the organisation itself, to be proceeded against and punished where the organisation commits any
offences described under this Part.
Section 48 – Appeals
76.
There are no appeals against the granting of an assessment order, a removal order or a
warrant for entry. An appeal against a temporary banning order is valid only with leave of the
sheriff principal. A banning order granted by a sheriff should be appealed to either the sheriff
principal or the Court of Session in accordance with sections 26 and 27 of the Sheriff Court
(Scotland) Act 1907.
Section 49 – Persons authorised to perform functions under this Part
77.
This section sets out who is able to perform functions under this part. Scottish Ministers
have the power to restrict by order the type of individual who may be authorised by a council to
perform those functions given to council officers under the adult protection measures. In any
case, individuals must be authorised by the relevant council as being suitable to perform
particular functions.
78.
A health professionals, who is authorised to carry out medical examinations under this
Part, is defined as a doctor, a nurse, a midwife or any other suitably qualified individual as
specified by order by Scottish Ministers.
Section 50 – Interpretation of Part
79.

This section lists the meaning of various terms used throughout this Part.

80.
In particular, the section defines the meaning of “abuse”. “Abuse” is defined to include
any conduct which harms or exploits an individual. Four kinds of abuse are listed: physical
abuse, psychological abuse, abuse by theft and fraud and self-abuse. More generally, “abuse” is
defined to also include any other conduct causing fear, alarm or distress and conduct which
results in the dishonest taking of property from the victim. Taken together, these different kinds


60

14

These documents relate to the Adult Support and Protection (Scotland) Bill (SP Bill 62) as
introduced in the Scottish Parliament on 30 March 2006

of abuse will encapsulate more specific types of abuse such as domestic abuse, sexual abuse and
racial abuse.
PART 2
ADULTS WITH INCAPACITY
Section 52 – Orders about incapable adult’s nearest relatives
81.
This section amends section 4 of the Adults with Incapacity (Scotland) Act (“the 2000
Act”). Section 4 at present allows an adult to apply to the sheriff to have the person who would
otherwise be treated as the adult’s nearest relative displaced, for the purposes of the Act. This
amendment provides that any person claiming an interest in the adult’s property, financial affairs
or personal welfare may apply to have the nearest relative displaced. It also provides that a court
may make an order different to the one applied for, eg naming a different person from the person
specified in the application.
Section 53 – Powers of attorney
82.

This section amends sections 15, 16, 19, 20, 22 and 23 of the 2000 Act.

83.
Subsections (1) and (2) amend section 15 (creation of continuing power of attorney) and
section 16 (creation and exercise of welfare power of attorney) respectively. They provide that
where the person does not have sufficient knowledge of the granter it is sufficient that the person
consults one person who does have knowledge of the granter to ascertain that the granter
understood the nature and extent of the power of attorney. At present under these provisions it is
necessary to consult more than one person. These amendments also provide that all welfare
powers of attorney and those continuing powers of attorney which will start on incapacity must
contain a statement to the effect that the granter has considered how incapacity should be
determined. Subsection (1) also contains a declaratory provision that a continuing power of
attorney ceases to have effect if the granter or attorney becomes bankrupt.
84.
Subsection (3) inserts a new section 16A to provide that where a power of attorney
contains both welfare and financial powers in a single document only one certificate is required.
85.
Subsections (4), (5), (6) and (8) contain
notification of welfare powers of attorney.

a number of minor changes relating to

86.
Subsection (7) introduces a new section 22A dealing with revocation of continuing and
welfare powers of attorney. At present there is no express provision in the Act dealing with
revocation of powers of attorney and the common law governs the position. This new statutory
provision provides that revocation by the granter of a power of attorney (or any of the powers in
it) must be done by giving notice in writing to the Public Guardian and must also be in such form
as the Public Guardian may require. The revocation will be registered by the Public Guardian
which is the point at which revocation takes effect. The Public Guardian will notify the attorney
of the revocation and, in addition, where it is a welfare power of attorney, the Mental Welfare
Commission and the local authority.
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Section 54– Applications for authority to intromit with funds
87.
This section makes changes to sections 25 and 26 of the 2000 Act to provide for
organisations as well as individuals to intromit with funds and to make it easier to apply for
authority to intromit with funds. Intromission with funds is a means by which an individual
family member, friend or carer can have the legal authority to access and manage the day to day
finances of someone who lacks the capacity to do so for themselves.
88.
Subsections (1), (2) and (3)(b),(c) and (g) amend sections 25 and 26 to provide that an
organisation as well as an individual can apply for authority to intromit with funds and that in the
case of the former, an office holder must be identified. Managers of authorised establishments
under Part 4 of the 2000 Act are excluded. Subsection (3)(f) provides that the Public Guardian
must refuse an application by an organisation where she is not satisfied that it satisfies such
matters as may be prescribed by Scottish Ministers. For example these prescribed matters may
include suitable accounting systems, sufficient indemnity cover and suitable staff to deal with
such intromissions.
89.
Subsection (3)(a) amends the countersignatory requirements for an application to intromit
with funds by an individual to remove the requirement for the countersignatory to be a member
of a specified class of persons as prescribed by regulations; reduce from two years to one year
the specified period that a countersignatory must have known the adult; remove the requirement
for the countersignatory to know the adult on whose behalf intromission is sought and add to the
list of persons excluded as acting as a countersignatory anyone already acting under the 2000 Act
on behalf of that adult. Subsection (3)(d) inserts a new subsection (1A) in section 26 to provide
that anyone acting on behalf of the adult under the law of any other country in a similar capacity
is also not able to act as a countersignatory.
90.
Subsection (3)(e) amends the intimation requirements on the Public Guardian once the
application is received. The amendment lists those who must receive intimation.
Section 55 – Removal of restrictions on divulging information about incapable adult’s
funds
91.
This section inserts a new section 26A into the 2000 Act. This provides that the Public
Guardian may, on application, issue a certificate of authority to a person who wishes to apply to
intromit with funds but cannot do so because of a lack of information as to the adult’s accounts.
The certificate will authorise a bank or other financial institution to provide confidential
information about an adult’s account or accounts, required for the purposes of making an
application for authority to intromit with funds.
Section 56 – Joint and reserve withdrawers
92.
Subsection (2) inserts four new sections into Part 3 of the 2000 Act which make provision
for joint and reserve withdrawers. At present there can only be one withdrawer on an incapable
adult’s account.
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93.
New sections 26B and C deal with joint withdrawers and 26D and E with reserve
withdrawers. The new section 26B allows for the appointment of a joint withdrawer either at the
time of the original application or at some later date. In the latter case, the provision sets out
what information will be required in the application form which will require to be signed by the
original withdrawer. The Public Guardian will enter particulars into the register. The joint
authority will run for the same period as the original grant of authority. The new section 26C
makes supplementary provision for liability, consultation and resolution of disputes.
94.
The new section 26D allows for the appointment of a reserve withdrawer either at the
time of the original application or at some later date on application by the main withdrawer. In
the latter case, the section sets out what information will be required in the application form. The
Public Guardian will enter particulars into the register and issue a new certificate of authority to
the main withdrawer. The new section 26E provides that where a reserve withdrawer has been
appointed and the main withdrawer considers that he or she is or will be unable to act (for
example because he or she is going away on holiday) then the main withdrawer may notify the
Public Guardian that he or she wishes the reserve withdrawer to be authorised to intromit with
funds for a specified period. It also provides that where the reserve withdrawer becomes aware
that the main withdrawer is unable to act (for example through unexpected illness or injury) he
or she may apply to the Public Guardian for authority to intromit with funds for a specified
period. In addition where the main withdrawer’s authority ceases, is suspended or terminated,
the reserve withdrawer’s authority follows suit. Provision is also made for liability and
intimation.
Section 57 – Renewal of authority to intromit with funds
95.
This section inserts a new section 26F in the 2000 Act to deal with applications where the
person applying holds an existing authority to intromit or where the reserve withdrawer wants to
take the place of the main withdrawer where the latter has died, become incapable or his or her
authority has been terminated. The purpose of this new section is to make the process for such
applications faster and less onerous by allowing for various requirements under section 26 to be
disapplied.
Section 58 – Withdrawal and transfer of funds
96.
This section allows for more flexibility in managing the accounts of an adult with
incapacity. It amends section 33 of the 2000 Act to expand existing provisions relating to
transfers of funds between an adult’s bank accounts and provides for the closure of an account
from which funds are transferred.
Section 59 – Transition from guardian to withdrawer
97.
This section inserts a new section 34A to provide for a less onerous application to be
made under section 25 where there is already a guardianship order in place relating to the adult’s
property or financial affairs. This is done by disapplying various requirements of section 26.
There may be instances where financial guardianship is no longer necessary (e.g. because there
has been a simplification of the adult’s financial affairs) but the adult remains incapable of
managing his or her finances and intromission with funds would be more appropriate.
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Sections 60 and 61 – Intervention orders and guardianship orders
98. These sections amend provisions in Part 6 of the 2000 Act which makes provision for
intervention orders and guardianship orders.
99.
Sections 60(1)(a) and 61(1) amend sections 53 and 57 of the 2000 Act respectively to
provide that:(a) where a medical report is lodged in an application for an intervention order or a
guardianship order it shall be valid even where the medical examination of the adult has
been carried out more than 30 days previously provided that the sheriff is satisfied that
the adult’s condition is unlikely to have improved since the examination was carried out;
(b) Scottish Ministers may prescribe in regulations persons (i.e. medical practitioners)
who can complete reports to accompany applications for guardianship and intervention
orders; and
(c) where an adult is not living in Scotland and is the subject of an application for an
intervention order or guardianship order, he or she may be examined by a medical
practitioner in the country where he or she lives provided that practitioner holds
recognised qualifications, has special experience in relation to mental disorders and has
consulted the Mental Welfare Commission about the report .
100. Sections 60(1)(b) and (c) and 61(2), (3), (6) and (9) amend sections 53 and 57
respectively to dispense with the requirement for caution in intervention orders and guardianship
orders relating to property or financial affairs. Whether to impose caution in such circumstances
is left instead to the sheriff’s discretion.
101. Section 60(2) amends sections 53 to provide for notification to the Public Guardian by
the person authorised under the intervention order of a change in his or her or the adult’s address
within 7 days of such a change. Provision for such notification by guardians is already made in
section 64(4) of the 2000 Act.
102. Sections 60(3) and 61(10) insert new sections 56A and 75A which provides for
notification to the Public Guardian of the death of a person authorised to intervene or death of a
guardian by his or her personal representatives.
103. Section 61(1)(d) amends section 57 to provide that sheriffs may grant interim
guardianships for 3 months (as at present) or for a longer period up to a maximum of 6 months.
104. Section 61(5) amends section 70 (non-compliance with decisions of guardian with
welfare powers) to remove the unintended effect that a warrant may be issued for the adult’s
removal from his or her place of residence where a third party has refused to comply with the
guardian’s decision. It also inserts a new subsection to provide that the sheriff may, on cause
shown, disapply the intimation requirement and the corresponding right to object within a
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prescribed period. The reason for this is that in urgent cases a delay of the prescribed period of
21 days can prove detrimental to the welfare of the adult concerned.
105. Section 61(7) amends section 72(1) to provide that where the guardianship order has
expired the Public Guardian may grant a discharge to a financial guardian in respect of the
former guardian’s actings and intromissions with the estate of the adult.
106. Section 61(8) inserts a new subsection (3A) in section 73(3) to provide that the Mental
Welfare Commission may recall guardianships relating to personal welfare only in those cases
where incapacity relates to a mental disorder and not, as at present, all guardianships relating to
personal welfare.
107. Section 61(11) inserts a new section 79A which allows a guardianship order to be applied
for in the three month period prior to an individual’s sixteenth birthday and for that order to
come into effect on the individual’s sixteenth birthday. The new provision is to provide
continuing protection for young adults who lack capacity. At present, an application cannot be
made for an individual aged under sixteen. These guardianship orders will be subject to the
other provisions which currently apply to guardianship orders.
108. Section 61(12) inserts new sub-paragraph (3A) into paragraph 6 of schedule 4 to provide
for the reconsideration under the 2000 Act of the appointments of all welfare and financial
guardians who became such by virtue of being curators bonis, tutors dative or tutors at law prior
to the coming into effect of Part 6 of the 2000 Act. The amendment provides that these
guardianships will cease unless there is an application for renewal within two years of the
commencement of this subsection (or, where the guardian was previously curator bonis to a
person under 16 years, within 2 years of the person becoming sixteen, if that is a longer period).
Subsection (12) also inserts the new sub-paragraph (3B) to provide that new sub-paragraph (3A)
does not prevent early termination of guardianship under the terms of the Act, e.g. where
guardianship is recalled.

PART 3
ADULT SUPPORT ETC.: MISCELLANEOUS AMENDMENTS AND REPEALS
Section 62 – Accommodation charges: removal of liability to maintain spouse and child etc.
109. This section repeals sections 42 and 43 of the National Assistance Act 1948 whereby a
spouse or parent of a person resident in accommodation provided or secured by a local authority
under the Social Work (Scotland) Act 1968 or provided with accommodation under section 25 of
the Mental Health (Care and Treatment) (Scotland) Act 2003 can be required to contribute to the
cost of the resident’s care. Section 62 of the Bill includes technical amendments in order to
clarify the provisions in section 65(f) of the National Assistance Act 1948 and section 87(3) of
the Social Work (Scotland) Act 1968, and makes a consequential amendment to section 4(1)(b)
of the Community Care and Health (Scotland) Act 2002 in order to repeal the reference to liable
relatives in that section.
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Section 63 – Direct payments: sub-delegation to councils
110. The section amends section 12B(6) of the Social Work (Scotland) Act 1968. The
amendment allows regulations made under section 12B to be more flexible by enabling them to
include provisions delegating functions (including decision-making functions) to local
authorities. The intention is to use the new power immediately to allow local authorities to
determine whether exceptional circumstances exist which would justify using direct payments to
employ a close relative in a particular case.
Section 64 – Adjustments between councils in relation to social services etc.
111. This section clarifies and updates the legislation determining which local authority is
financially responsible for providing community care services when a person moves between
local authority areas. The Scottish Executive’s long established policy and guidance is that
normally the local authority in which a person is ordinarily resident is financially responsible for
the community care services for that person. The current legislation may not support this policy
and the proposed amendments to section 86 of the Social Work (Scotland) Act 1968 (“the 1968
Act”) aim to put the matter beyond doubt. The amendments also update the provisions in
recognition of the changes in the range of services available and the methods of provision.
112. Section 64(1)(a) extends the provision to cover direct payments and makes a
consequential amendment to section 86(1) of the 1968 Act. Section 64(1)(b)(i) introduces a new
provision into section 86(3) of the 1968 to disregard from determining ordinary residence in the
case of a child, any period during which he is provided with accommodation under the 1968 Act
or under section 25 to 27 of the Mental Health (Care and Treatment) (Scotland) Act 2003.
Section 64(1)(b)(ii) updates the statutory references to hospitals.
113. Section 64(1)(c) inserts new subsections into section 86 of the 1968 Act to extend the
provisions for adjustments between local authorities to cover care provided by way of an
arrangement between them.
114. New section 86(4) and (5) of the 1968 Act supplement the provisions of section 86(1) of
the 1968 Act which allows local authorities who provide or secure services or accommodation
provided under the Acts mentioned in section 86(1) of the 1968 Act to recover the net cost of
doing so from the local authority in whose area the person to whom the care is provided is
ordinarily resident. New section 86(4) and (5) provide that where one local authority (“the
responsible authority”) arranges with another local authority or a third party (“the provider”) for
accommodation to be provided in an area in which the person is not ordinarily resident, so that
the responsible authority can fulfil its obligations under the provisions referred to in new section
86(4)(a) to (c), two consequences flow. First, if the provider is a local authority, then any cost
incurred by the provider is recoverable from the responsible authority: where the provider is a
third party, payment will be governed by the contract between the responsible authority and the
third party provider. Secondly, any period during which the person is accommodated under the
arrangement is to be disregarded in determining the person’s ordinary residence for the purposes
of determining which local authority should fund the net cost of the accommodation.
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115. New section 86(6) to (8) also supplement the provisions of section 86(1) of the 1968 Act.
They apply when one local authority (“the other authority”) arranges with another local authority
(“the providing authority”) that the provider authority will arrange services in the providing
authority’s area so that the other authority can fulfil its obligations under the provisions listed in
new section 86(6)(a) to (c). The new subsections provide the Scottish Ministers with the power
to make regulations specifying when the provider authority may recover from the responsible
authority expenditure incurred in arranging the relevant services where the person for whom the
services are provided is not ordinarily resident in the provider authority’s area.
116. New section 86(7) provides the Scottish Ministers with the power to make regulations
specifying circumstances which are to be taken into account or disregarded when determining a
person’s ordinary residence for the purposes of section 86 of the 1968 Act.
117. New sections 86(8) and (9) supplement the regulation making powers in amended section
86 of the 1968 Act to provide the flexibility needed to keep up to date with changes in the way
services and accommodation are delivered and require any regulations made under new section
86(6) in relation to arrangements dealing with services to be subject to affirmative resolution.
118. New section 86(10) ensures that “local authority” has the same meaning in new section
86(4) to (6) as it does in section 86(1) to (3) of the 1968 Act.
119. Section 66(2) amends section 2 of the Community Care and Health (Scotland) Act 2002
which allows Ministers to determine what is and is not to be regarded as accommodation
provided under section 86 of the 1968 Act so that the meaning of “accommodation” in section
86 of the 1968 Act can remain the same as for section 87(2) and (3) of the 1968 Act.
Section 65 – Application of Social Work (Scotland) Act 1968: persons outwith Scotland
120. Section 65 inserts section 87A into the 1968 Act. This section relates to persons placed in
Scotland by an arrangement made by a local authority in any other part of the United Kingdom
or in the Channel Islands or the Isle of Man. It provides for the Scottish Ministers to make
regulations to amend the 1968 Act as it applies to such persons. Section 5 of the Community
Care and Health (Scotland) Act 2002 provides powers to enable Scottish local authorities to
make placements to other parts of the United Kingdom, the Channel Islands and the Isle of Man.
Section 5 has not yet been commenced but should these section 5 powers be required, the powers
provided by section 87 of the 1968 Act will also be required to make provision for reciprocal
cases of those placed in Scotland from such other countries. Section 87(2) and (3) supplements
the regulation-making power in section 87(1) of the 1968 Act and requires any regulations made
under section 87(1) to be subject to affirmative resolution.
Section 66 – Public Guardian: interaction with courts
121. This section extends the powers of the Public Guardian to take part in or initiate court
proceedings, when it appears to him or her to be necessary, to safeguard the property or financial
affairs of an adult with incapacity. This new provision will complement the existing provision in
section 12 of the Adults With Incapacity (Scotland) Act 2000 which limits the Public Guardian’s
ability to enter into court proceedings to where this is explicitly tied to an investigation he or she
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has carried out. An example of when these new powers might be used is where the Public
Guardian is aware of particular facts about an applicant for guardianship which he or she
considers may impact adversely on an adult’s property or financial interests, derived from prior
dealings with the adult’s affairs rather than from an investigation. In such circumstances the
Public Guardian will be able to inform the court of these facts to protect the adult’s interests, if it
is necessary to do so.
Section 67 – Amendment to Mental Health (Care and Treatment) (Scotland) Act 2003
122. This section amends s101(2)(b) of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (“the 2003 Act”). Section 101 applies where a patient is subject to a Compulsory
Treatment Order (“CTO”) made under section 64(4)(a) of the 2003 Act and the patient’s
responsible medical officer makes a determination under section 86 of the 2003 Act extending
the CTO.
123. Section 101(2)(a) requires the Mental Health Tribunal for Scotland (“the Tribunal”) to
review such a determination if the record submitted to the Tribunal with the determination states
that there is a difference between the type(s) of mental disorder that the patient has and the
type(s) of mental disorder recorded in the CTO in respect of which the determination is made, or
that the patient’s mental health officer disagrees with the determination (or has failed to inform
the patient of the matters set out in section 85(2) of the 2003 Act (including the patient’s rights in
relation to the determination)).
124. The amendment to section 101(2)(b) of the 2003 Act (together with new subsections (3)
and (4)) provides a further ground for reviews of determinations under section 86. This ground
comes into play 2 years from the original granting of the CTO if there is a determination under
section 86 extending the CTO for a further year. The effect of this is that there is not to be a
review by the Tribunal under the new section 101(2)(b) of determinations under section 86 in
respect of the first two year period from the granting of the CTO (i.e. there is not to be a review
of the first two determinations from the granting of the CTO under that section).
125. Thereafter there is to be a review of a determination by the Tribunal if, within the two
year period ending just before the CTO would expire if not extended by that determination, no
application has been made to the Tribunal under section 92, 95, 99 or 100 of the 2003 Act, nor
has there been a review under section 101.
PART 4
FINAL PROVISIONS
Section 68 – Ancillary provisions
126. This allows the Scottish Ministers to make provision ancillary to the Bill in subordinate
legislation.
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Section 69 – Minor and consequential amendments and repeals
127. This section gives effect to the schedules to the Bill which amend and repeal provisions
in other Acts.
Section 70 – Orders
128. This sets out the procedure under which the Scottish Ministers can exercise powers which
the Bill gives them to make subordinate legislation.
129. All orders are to be made by statutory instrument (and will be published as such). Most
will be subject to the Scottish Parliament’s negative resolution procedure. Orders under section
3(2) (modification of section 3’s definition of “adult at risk”) and orders under section 68 which
make changes to primary legislation will be subject to the Scottish Parliament’s affirmative
resolution procedure. Commencement orders will not be subject to parliamentary procedure.
130. Subordinate legislation powers which the Bill adds to other Acts will be regulated by the
procedures set out in the Acts into which they are inserted.
Section 71 – Commencement
131. This section commences sections 68, 70, 71 and 72 on the day on which the Bill receives
Royal Assent. It gives the Scottish Ministers power to by order appoint the days on which other
provisions are to be commenced.
Section 72 – Short title
132.

This section gives the Act its short title.

Schedule 1 – Minor and consequential amendments
Paragraph 2
133. Subparagraph (a) amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)
to provide that a guardianship order cannot be made under the 1995 Act if there is an existing
guardianship order made under the 2000 Act which makes the same provision as that applied for.
Paragraph 4
134. This paragraph amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to
reduce the minimum number of medical commissioners which the Commission is required to
appoint to one. This change reflects the Commission’s reduced role in relation to the discharge
of patients under the new Act.
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Schedule 2 —Repeals
135. The repeals to the Solicitors (Scotland) Act 1980 provide that disqualification is no
longer to be linked to guardianship and remove obsolete references to curators bonis.
——————————

FINANCIAL MEMORANDUM
INTRODUCTION
136. The Policy Memorandum, which is published separately, explains in detail the policy
intentions within the Adult Support and Protection (Scotland) Bill. The purpose of the Financial
Memorandum is to set out the costs associated with the measures introduced by the Bill. .
ADULT PROTECTION MEASURES
137. This element of the Bill proposes to create local statutory Adult Protection Committees
(APCs) to further develop inter-agency working and collaboration. The Committee’s powers
will range from the implementation of preventative measures to developing interventions to
manage risk. Local authorities will be most directly affected by the proposed adult protection
measures.
Costs on the Scottish Administration
138. Costs to the Scottish administration are expected to be limited to a programme of training
and awareness raising for stakeholders prior to commencement of the measures. This will help
to explain and advise on the new measures that the Bill will introduce and will include publicity
material and information events. Work is currently ongoing to develop audit tools and training
materials. The need for this work has been anticipated and as a result the cost of this (£80,000)
is being met within existing resources. This one-off cost represents good value for money as the
results of this work will produce a useful resource that will be both available and applicable
nationally.
Costs on local authorities
139. The Bill requires that all local authorities establish formally constituted Adult Protection
Committees, similar to those which already exist for children and young people. In most cases,
it is expected that the local authority will be the lead agency involved in the setting up and
running of an APC although the membership of an APC will also include, amongst others,
representatives from the police and health boards. Implementation of the Bill provisions is
planned for early 2008, so costs relating to the set up and running of APCs and additional
staffing are expected to be incurred by local authorities from that date.
140. At a strategic level, there will be costs associated with the establishment of over-arching
APCs. It is anticipated that in practice, local Adult Protection Units would act as a bridge
between the strategic (APC) level and the operations level. At an operational level, additional
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staff will be required to conduct additional investigations and manage subsequent services and
support. Given the recent work that has been completed in the Borders, their current model is
used here as an illustrative example of the type of costs that are likely to result.
Cost of Adult Protection Committees
141. It is expected that no significant additional costs would be associated with this
requirement as support for the Committees, in terms of administration and professional advice,
could be included in the costs of the Adult Protection Units described below. There could be
some costs associated with the appointment of an independent chair and existing child protection
guidelines do recommend that consideration be given to this. The Scottish Borders have
appointed independent chairs to both adult and child protection committees. The cost of this is
approximately £3,000 per year including expenses (equal to £96,000 nationally if each local
authority area had an APC, although this is excessive given that some smaller local authorities
are likely to join together to have a single APC covering their area). Additionally, some
members of the APC may require to claim a small remuneration in respect of travel and
subsistence arrangements.
Cost of Adult Protection Units
142. The Scottish Borders have also established an Adult Protection Unit. This consists of an
Adult Protection co-ordinator, a training post and administrative support. The total cost of the
Unit is estimated at £150,000 per year, which is shared between the NHS, Scottish Borders
Council and Lothian and Borders Police. This provides an estimate of the additional resources
that may be required by other authorities across Scotland. If scaled up to cover Scotland on a
population pro-rata basis (e.g. the Borders represents approximately 1/50th of the Scottish
population), then this element would total in the region of £7,500,000. This is thought to be a
fairly realistic estimation of the likely costs which allows for the fact that some larger authorities,
with a greater population density or geographical area, may require a larger Adult Protection
Unit.
Costs for additional operational staff to undertake investigations and provide appropriate
support.
143. At an operational level, it is anticipated that the overall effect of including the new duty
to investigate and the powers to intervene, remove and exclude will be to increase the need for
care manager posts to conduct investigations and manage subsequent services and support.
144. There may be costs if other staff become involved in the investigative process and any
subsequent action arising from the investigation e.g. care providers, although this will not be
required in all cases. Some cases may also require the provision of additional support for
families following an investigation or assessment of the needs of the individual causing the
abuse as they too may require help and support depending on their circumstances. Many of these
additional costs will need to be judged on a case-by-case basis. For some individuals, low cost
intervention may prove sufficient to meet needs, stabilise the situation and so reduce the risk of
further abuse.
145. In order to cost the additional staff who will be required to investigate, assess risk and
care manage complex abuse situations we first need to estimate the incidence of referrals. It can
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be seen that referral figures in the Scottish Borders are much higher in absolute terms and prorata the population than in other parts of the country, reflecting a greatly increased awareness in
the Borders since the recent inquiry. However, figures from the wider Lothian and Borders
Protection of Vulnerable Adults group show that the number of referrals in East and West
Lothian have also risen following internal audits earlier this year. Perth and Kinross Council
also saw a rise in referrals following the implementation of an initiative designed to protect
vulnerable adults from abuse. This suggests that across the country, as the levels of public and
in-service awareness rise, this growth in referrals is likely to be replicated.
146. Taking the Scottish Borders figures as a basis, in 2004/05 they were required to
investigate 60 new cases and a further 29 in the first quarter of 2005/06, therefore the incidence
of referrals for the Scottish Borders can be approximately calculated as 1 new referral per 1000
of the adult population.
147. The Scottish Executive report “Review of Care Management in Scotland”, published in
2002, suggests that around 23 complex cases per care manager is a norm (although clearly
practice will vary slightly between different authorities). The figures suggest that, by 2008, it
would not be unreasonable to anticipate levels in the region of 4,000 new referrals per annum
across all age and client groups which will require investigation and, perhaps in some cases,
additional protection measures and continuing care management. This would result in an
estimated 174 additional care managers across Scotland at a cost of £29,375 per annum each
(2005/06 cost). The total cost of which would be £5,111,250 per year. While it is likely that the
incidence of referrals will initially rise, as a result of extensive awareness raising within
appropriate agencies, figures could be expected to stabilise once all agencies are sufficiently
familiar with the procedures.
Training costs
148. There are likely to be some additional training costs although it is difficult to separate out
what will actually be additional given that substantial investments in training on joint work,
assessment and care management have taken place in recent years. It is expected that there will
be a need for additional specialist training on risk assessment, risk management, effective
investigation and case conference chairing. Some of the costs of this training could be contained
within the costs of the Adult Protection Unit (outlined above) and existing training budgets. The
training costs provided below have greater margin of uncertainty than those relating to the set up
of APCs and additional staffing described above. This is due to the fact that different agencies
will want to approach training in different ways and that some will already be carrying out this
type of training. The costs provided are only an illustration of the types of costs that could be
expected.
149. This training need will be addressed in a number of ways. For example, the Scottish
Social Services Council (SSSC) has agreed to 5 days mandatory training on child and adult
protection issues as part of the qualification programme content for social workers. This will
ensure that all new staff have a greater awareness of the types of issues involved. Other agencies
may choose to take a similar approach.
150. In one model, currently being used in Lothian and Borders, a new post has been created
to address inter-agency training issues across the region. Under this model, Lothian and Borders
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NHS, the police service and the five local authorities have joined together to create a regional
development worker post to undertake common tasks across the region and agencies including
the review and updating of procedures and the development and implementation of training
across the region.
151. The cost of this post (including accommodation and admin support) is £65,000 per year
and it is estimated that around five of these posts would be required to cover Scotland (at a total
cost of £325,000 per year). To illustrate some of the specific staff training and development that
may be required, the training package that has recently been introduced in a systematic way
across Lothian and Borders is described below. This has been undertaken on an inter-agency
basis and has targeted staff from a range of services, including criminal justice, children and
families, community care, the voluntary and the private sector. It recognises the benefit that can
be gained from this multi-agency approach resulting in increased cross over work, networking,
communication and an understanding and appreciation of the role of other agencies.
152. Inter-agency training could be divided into 3 levels and the training programme that has
been operational in West Lothian since 2004 is given as an illustrative model below showing the
actual costs incurred. The programme could be rolled out in stages over a period of time,
initially targeting key staff in the relevant agencies.
Level 1 – aimed at frontline staff incorporating briefing session, awareness raising
and signposting. Each session, lasting 2-3 hours, would accommodate approx 40-50
people. Approx cost of £100 per person including day release arrangements, venue,
catering and training materials. This may not necessarily cover the cost of a trainer
and, if purchased externally, this would cost around £500 per day.
Level 2 – aimed at managers and those close to or in a position of undertaking and/or
leading an investigation incorporating referral through to action planning. This is run
as a full day session at an approx cost of £200 per person.
Level 3 – this is just being considered and will be targeted at the Level 2 audience
but will tackle the more skills based training elements such as case conference
chairing, joint interviewing, and managing conflict. This is run as a full day session
at an approx cost of £300 per person.
153. In addition, consideration should be given to the cost of developing appropriate training
and induction packages e.g. CD-ROMs, videos, publicly available information. Lothian and
Borders have produced a video (approx cost of £3,500), are in the process of finalising a CDROM (approx cost £3500), have published 3,000 posters for Units/Offices/Wards (30p per unit)
and have circulated around 30,000 pocket-sized quick guides (20p per unit) for all front line
staff. This represents a total cost of approximately £13,900. If each regional development
worker post were to produce similar types of training materials for their local area, the total oneoff cost would be in the region of £69,500.
154. The potential costs for local authorities described above, based largely on current practice
in the Scottish Borders and the wider Lothian and Borders, can be summarised approximately for
a national picture as follows:
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Adult Protection Units (plus Chair of APC)
£7,596,000 (annual cost)
Investigation, assessment, protection & care management
£5,111,250 (annual cost)
Training & Materials (not including inter-agency training)
£ 394,500 (annual cost for
regional development worker post but also includes one-off cost for training materials)
TOTAL
£13,101,750
Costs relating to information exchange
155. In addition to the above, the requirement to share information is likely to result in
additional costs arising from the creation and implementation of systems of information
exchange and the related costs of conferences, records etc which arise from the consideration,
investigation and response to concerns. This could mean minor improvements to existing
information sharing systems to ensure that they operate more effectively or establishing new
systems.
156. An assessment of those local vulnerable adult protection policies which are already in
place has shown that many do include a basis for information-sharing. Indeed, the need for
agencies to share appropriate information has been recognised as important in a wider context
beyond adult protection and, in some cases, work will already be ongoing to address this need.
Specific costs are difficult to quantify at this stage particularly as some methods will be low cost
(e.g. ensuring that appropriate protocols are in place to pass on relevant information) while
others may incur some costs (e.g. the upgrading or production of appropriate IT systems). It will
be for the each authority to decide on the most suitable systems for their organisation.
Costs relating to the protection of moveable property
157. If a local authority applies for a removal order in respect of an adult at risk of abuse,
although this is not expected to routinely be the case, then the local authority must take
reasonable steps to prevent any property owned or controlled by the removed person being lost
or damaged for the duration of the removal order. This may result in some additional costs to the
local authority but these will be of a short-term nature and are not expected to be significant.
The type of measures envisaged range from those incurring no cost (e.g. ensuring a property is
secure and lockfast) to those with minor cost implications (e.g. putting a pet into kennels for a
short time).
Cost on courts
158. It is difficult to identify how many additional court cases would arise purely as a result of
investigations carried out by Adult Protection Committees particularly given that much of this
work is already being done by local authorities and that not all investigations will actually result
in criminal prosecutions. The legislation will help to ensure that there is consistency of practice
across Scotland. As a result, the additional cost impact on the courts is not expected to be high
and could be met from within existing resources. There may be some additional training
required for procurator fiscals to assist with decisions regarding prosecutions.
159. There will be some costs related to summary applications for each type of application
contained within the legislation including assessment orders, removal orders, banning orders and
for any application for variation or recall of these orders. This would cost approximately £31 per
case which includes staff and judicial salaries and running costs. This is not expected to place
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significant additional costs on the court service particularly as the vast majority of summary
applications to the court go undefended.
Costs on other bodies, individuals and businesses
Police
160. The increase in number of referrals, arising from the implementation of the adult
protection measures, may also require additional police resources, from 2008 onwards, in order
to assist with investigations and enquiries (although it should be remembered that not all
referrals will necessarily result in a criminal investigation). Based on the assumption of one
referral per 1000 of the adult population, Dumfries and Galloway Constabulary have estimated
that the resulting number of cases together with associated case conference and strategy meeting
attendance would equate to the work of two additional full-time members of staff - at a total cost
of around £60,000 per year (£30,000 per year for each officer) for suitably experienced
constables.
161. It is likely that some officers specialising in this work would be based within the existing
Family Protection Unit and would be supervised by a Detective Sergeant as part of the role
which has primary responsibility for the domestic abuse unit – at a cost of £18,000 for half the
cost of a supervisor. Additional costs of £2,500 are estimated for office accommodation and setup costs. Therefore, total additional costs would equal £80,500 and if this increase in staffing
was replicated nationally (i.e. across eight forces) then an approximate cost would be £644,000
per year. This cost is thought to be a fairly accurate representation of the actual costs that will be
incurred. In addition, forces, particularly those based in rural areas, may require additional
transport costs which may equate to an additional vehicle at a cost of approximately £10,500
together with associated running costs.
162. While the cost of criminal enquiries will be borne from the police budget, if an increase
in referrals/investigations is assumed, there may be an associated rise in the wider costs as well
(e.g. medical examinations, forensic lab tests, expert witnesses). Complex or serious enquiries
may require additional staff to be brought in to provide a robust and proportionate response.
This is not possible to quantify as each referral will be dealt with on a case-by-case basis with
varying levels of investigation and intervention required.
163. All forces contribute to the cost of training at the Scottish Police College. Whilst there is
no existing course looking specifically at vulnerable adult issues, as part of developing
investigatory skills, officers would have to attend initial detective officer training for four weeks
as a minimum. There would also be a requirement to attend any future identified specialist
training (possibly as part of some inter-agency training of the type described at paragraph 151).
Health authorities
164. The additional financial impact on health authorities as a result of the adult protection
measures is judged to be low. Primary care staff, such as GPs, will continue to have a role in
making sure appropriate referrals are made and appropriate information shared for the benefit of
their patients and so it is important that they are involved in specialist multi-agency training.
They may also, in some cases, be involved in subsequent investigations, case conferences and in
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supporting adult protection plans. However, GPs do already carry out these functions and so this
is not expected to have a significant additional cost impact.
Private business and the voluntary sector
165. Initial assessments for the independent care sector indicate that the main impact is likely
to be on the need to determine the appropriateness of making a referral for an investigation to
take place and then post-investigation by putting the necessary supports in place, if required.
This could only be determined on a case-by-case basis and costs could range from minimal to
significant, however, many of these costs would not be additional as they would form part of a
range of existing processes and support.
166. On occasion, representatives from the voluntary and/or private sector may be involved in
attending adult protection case conferences, professional concern meetings and helping to
support and monitor adult protection plans and there may be a cost element associated with this
e.g. administration costs to prepare for meetings and travel costs.
AMENDMENTS TO ADULTS WITH INCAPACITY (SCOTLAND) ACT 2000
167.

The Bill amends the Adults with Incapacity (Scotland) Act 2000 (the 2000 Act) to:
Improve access to and take-up of Part 3 of the Act (intromission with funds). This
includes: more flexible arrangements for countersigning of applications; more
flexible arrangements for managing the bank accounts of adults with incapacity;
authority to open a bank account for an adult with incapacity as only those with bank
accounts can benefit from the provisions; the provision of authority for access to
confidential information about an adult’s bank account to enable an application to be
taken forward – this is a major barrier at the moment because of restrictions on the
banks. We also propose to extend access to intromission with funds to organisations
as well as individuals so that adults with incapacity without family members/other
individuals to act for them will be able to benefit from this provision.
Allow sheriffs the discretion to dispense with caution (bonds of insurance) for
guardianships and intervention orders, which can be expensive and has been difficult
for some applicants to find. Other provisions will address difficulties which have
arisen with the operation of this part of the 2000 Act, including inflexibility in the
requirements for reports to accompany applications to court.
Make limited changes to powers of attorney relating to certification that the granter is
of sound mind and evidencing of incapacity for the power to become effective.
Broaden the provision for an adult’s nearest relative to be displaced to allow for an
application by a person with an interest in the adult and also for an order to be made
on the court’s own initiative. There is provision in the Act, but the only person who
can apply for an order to do this is the adult with incapacity him/herself. This is not
reasonable and is out of step with provisions in the Mental Health (Care and
Treatment)(Scotland) Act
There are also a number of technical and minor amendments.


76

30

These documents relate to the Adult Support and Protection (Scotland) Bill (SP Bill 62) as
introduced in the Scottish Parliament on 30 March 2006

The proposed changes do not deviate from the original policy intention of the 2000 Act but aim
to ensure that the legislation is better able to meet its objectives by simplifying and streamlining
the protections for adults with incapacity.
168. Uptake of intromission with funds has been less than 200 people per year. With only this
level of applications per year, there must be many adults who are not benefiting currently from
this option who could do so. Powers of attorney are one of the early successes of the Act with
over 64,500 already registered with the Public Guardian. In addition 2,355 guardianship orders
and 522 intervention orders were granted in the period April 2002 to December 2005.
Costs on the Scottish Administration
Costs on the Office of the Public Guardian
169. The enhanced scheme for intromission with funds will incur additional costs for the
Office of the Public Guardian, which administers the scheme and is part of the Scottish Courts
Service. An increase in fee will therefore be necessary to maintain progress towards meeting the
objective that the scheme should be self financing. The current fee for an application under Part
3 is £35. This has not been increased since its introduction several years ago. There is also a
renewal fee of £35. Financial modelling by the Office of the Public Guardian points to a future
fee of £60 covering the 3 year period with a renewal fee at the end of that period of around £30.
The increase is likely to be from a particular date to coincide with the introduction of the
remodelled scheme reflecting the additional input that will be required from the Office of the
Public Guardian. As the additional costs to the Office of the Public Guardian will be met via an
increase in fees, there will be no net cost arising. No other changes under the Act involving the
Office of the Public Guardian will incur any significant costs.
Costs on local authorities
170. The amendments do not impose new duties on local authorities and should enable them to
carry out existing duties more effectively; there are therefore unlikely to be any significant
additional staffing costs. It is anticipated that by making intromission with funds more
accessible, fewer financial guardianships will need to be applied for by local authorities.
Applying for guardianship is considerably more expensive than applying for intromission with
funds under Part 3 of the 2000 Act. In addition, local authorities already manage funds for adults
with incapacity through Department for Work and Pensions (DWP) appointeeships. It is
envisaged that they will be able to build on the processes they have in place for managing these
procedures for the intromission with funds scheme.
Costs on other bodies, individuals and businesses
Costs on business
171. The amendment to empower the Public Guardian to authorise applicants to request the
necessary information from the adult’s bank or banks for the purpose of completing the
intromission with funds application; and to authorise banks to release the requested information,
will have implications for banks. Currently banks cannot release this information because they
are bound by the banks’ common law duty of customer confidentiality, the Data Protection Act
1998 and by the ruling in Tournier v National Provincial and Union Bank of England (1924).
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This amendment will allow the banks to legally release information where it is requested under
the 2000 Act. The banks support this change. It is something which they themselves have been
pressing for because they do not wish adults with incapacity to be disadvantaged in relation to
proper management of their finances. Banks may charge for the provision of information and
other administrative tasks associated with such requests and any charges levied will be in
accordance with the relevant bank’s charging policy.
172. Other amendments will lead to more flexible arrangements for managing the bank
accounts of adults with incapacity such as combining multiple accounts, the transfer of funds
between accounts and the naming of reserve withdrawers. The Office of the Public Guardian is
working closely with banks on these changes. Any charges to be levied will be made in
accordance with the relevant bank’s charging policy.
Costs on the voluntary sector
173. Many voluntary sector organisations working with adults with incapacity and their carers
already provide a care package. Voluntary sector community care providers are often contracted
by local authorities to provide financial management support to service users and some also act
as DWP corporate appointees for service users. Established practice and accountability systems
are therefore already in place which could be built on for the management of intromission with
funds. This should not incur additional costs for these providers.
Costs on individuals
174. At present adults with incapacity will usually bear the costs of measures taken under the
legislation for their protection. In general, the amendments do not increase the likely costs on
individuals and may produce savings e.g. use of intromission with funds rather than guardianship
(which is a far more costly and restrictive measure), sheriff’s discretion to waive need for
caution. As detailed at paragraph 169, financial modelling by the Office of the Public Guardian,
in relation to the intromission with funds scheme, suggests a likely future fee of £60 covering the
3 year period with a renewal fee at the end of that period of around £30. This cost will be borne
by the adult with incapacity.
175. The intromission with funds scheme does not allow payment for managing an adult’s
money under intromission with funds. This is because it was designed to help family members
and friends to provide support for an adult whose assets are not substantial. We have indicated
that we are not minded to change these arrangements if the scheme is extended to organisations.
However, out-of-pocket expenses (e.g. to pay for transport to visit the adult) may be paid from
the adult’s funds if they have been anticipated in the application to the Public Guardian, and may
include costs associated with making the application.
176. Under the 2000 Act, applications may be made for advice and assistance to enable people
to seek advice from a solicitor on any legal aspect of the Act. A regulatory change required to
allow advice and assistance to be assessed on the resources of the adult with incapacity, (not the
applicant, as previously), came into effect on 30 June 2005. Civil Legal Aid, subject to the usual
statutory tests being satisfied, is also available for all proceedings under the 2000 Act. There
have been some consultations held with interested stakeholders to ascertain how best to bring
forward legislative changes to allow free legal aid to be available for welfare guardianships. The
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outcome of these consultations was positive. The exact details of how such changes will be
implemented are being taken forward. Draft regulations implementing such changes will be
fully discussed with the Law Society of Scotland.
Summary
177. The proposals do not change the present general position that adults with incapacity bear
the costs of measures taken under the legislation for their protection. The proposals will impact
on a number of different bodies but are likely to have only a negligible effect on business,
charities and the voluntary sector. They do not impose any significant new burden on local
authorities but should assist them to carry out their existing duties. The proposed changes to the
2000 Act, detailed in the consultation paper Improving with Experience, are designed to
streamline the processes, reduce bureaucracy and barriers to access.
They received
overwhelming support during consultation and no significant cost implications were raised.
Many of the changes will be cost neutral and may in fact result in cost saving e.g. intromission
with funds instead of financial guardianship, dispensing with caution.
AMENDMENTS TO THE SOCIAL WORK (SCOTLAND) ACT 1968 IN RESPECT OF
DIRECT PAYMENTS
178. The intent is to make provision for the delegation of functions to local authorities so that
they can exercise flexibility in designing a direct payments care package. For example,
regulations made under 12B of the 1968 Act could provide that local authorities have the
flexibility to allow direct payments to be used in exceptional circumstances only to secure such
services from a category of close relative that is normally prevented.
Costs on the Scottish Administration
179. There will be no additional costs to the Scottish Administration arising from this
amendment.
Costs on local authorities
180. No additional costs to local authorities will arise as this amendment simply introduces
greater flexibility and formalises the position that local authorities currently operate.
Costs on other bodies, individuals and businesses
181. There will be no costs to other bodies, individuals or businesses arising from this
amendment.
AMENDMENTS TO THE SOCIAL WORK (SCOTLAND) ACT 1968 IN RESPECT OF
ORDINARY RESIDENCE
182. The purpose of the proposed changes is to clarify and update the legislation in the Social
Work (Scotland) Act 1968 determining which local authority is responsible for providing a
person’s community care services. The Executive’s long established policy is that where a local
authority assesses care needs and arranges services for a person living in their area, it should
33
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retain responsibility, even when it places that person in a care home in another local authority
area. Current legislation does not support the policy intent and primary legislation is needed to
give backing to the policy.
183. Two changes are proposed. The first is for provision which ensures that a placing
authority retains all responsibility for community care services for persons placed by them. The
second is for a power to amend or modify the 1968 Act, to regulate how it should apply to
persons placed into Scottish local authority areas by other UK countries.
Costs on the Scottish Administration
184. There will be no additional costs to the Scottish Administration arising from this
amendment.
Costs on local authorities
185. The amendments are designed to reduce the administrative burden on local authorities.
The changes will not put pressure on the totality of local authority expenditure. There would
however be financial implications for individual local authorities were legislation not put in
place, as a consequence of the perverse financial incentives for local authorities to place people
outwith their area to avoid funding them.
Costs on other bodies, individuals and businesses
186. The amendments will have no impact on other bodies, individuals and businesses as they
reflect current practice.
AMENDMENTS TO THE SOCIAL WORK (SCOTLAND) ACT 1968 IN RESPECT OF
LIABLE RELATIVES
187. An individual’s contribution towards the care home fees paid for them by the local
authority is normally calculated solely on the basis of his or her own resources. However,
section 42 and 43 of the National Assistance Act 1948 state that a husband is liable to maintain
his wife and children and the same duty applies equally to a woman who is liable to maintain her
husband and children. This is known as the “liable relatives rule” and the amendment to the
Social Work (Scotland) Act 1968 would be to remove application of the liable relatives rule from
Scottish care charging legislation.
Costs on the Scottish Administration
188. There will be no additional costs to the Scottish Administration arising from this
amendment.
Costs on local authorities
189. In response to a consultation on the removal of the liable relatives rule conducted in July
2003, only 2 local authorities said that they used the rule. One had no live cases in 2003 but
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expressed some concern about the loss of a potential source of revenue; the other was collecting
a total of just over £15,000 per annum but even so welcomed the proposal to remove the rule.
The majority of the respondents positively welcomed the proposed removal of the rule and
comments included references to: the cost of collection outweighing any financial benefit; the
rule being unworkable because of difficulties of obtaining financial details of the liable relative;
removal of inconsistencies; removal of distress for the few individuals concerned who are often
elderly. The removal of the rule was linked to the introduction of pension credits and the
consultation letter issued in July 2003 clearly presented the proposed removal of the liable
relative rule as part of the Scottish Executive’s overall cost neutral response to the pension credit
and this was not challenged at that time. Pension Credit has more generous rules for assessing
people’s capital than the benefits that it replaced. This has meant increased income to care home
residents, resulting in an increase of approximately £700,000 per year in charging income to
local authorities in Scotland. This increase is considered to more than compensate for the cost of
revoking the liable relatives rule.
190. A circular was issued in April 2004 advising local authorities of the Ministers intention to
remove the rule at the first appropriate legislative opportunity in the light of the clear support for
the change received in response to the consultation. That circular could not prevent authorities
from applying the rule before the legislation was revoked, but it did recommend they consider
exercising their discretion not to apply it until the legislation was changed.
Costs on other bodies, individuals and businesses
191. The amendment will have no impact on other bodies or businesses. The application of
the liable relatives rule has in the past caused great distress. Spouses who are often elderly can
be put under considerable pressure to reveal their income and make contributions. Where
contributions are collected, the amounts can vary enormously. The amendments will therefore
reduce the costs and distress for some individuals.
AMENDMENTS TO THE MENTAL HEALTH (SCOTLAND) ACT 2003
192. Provision was made when implementing the 2003 Act for the establishment and running
costs of the Mental Health Tribunal. This amendment seeks to ensure that the 2003 Act meets
the original policy intention of Act and as such the costs of these reviews are already included in
the estimates of the Tribunals costs. There will, therefore, be no additional costs arising from
this amendment.
Costs on the Scottish Administration
193. There will be no additional costs to the Scottish Administration arising from this
amendment.
Costs on local authorities
194.

There will be no additional costs to local authorities arising from this amendment.
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Costs on other bodies, individuals and businesses
195. There will be no costs to other bodies, individuals or businesses arising from this
amendment.
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SUMMARY OF ADDITIONAL COSTS ARISING FROM THE BILL
Policy Area

Costs on Scottish
Administration

Adult Protection Publicity
&
Measures
awareness raising –
£80,000 – this oneoff cost will be met
from
existing
resources - see para
138

Amendments to
Adults with
Incapacity
(Scotland) Act
2000

Costs on Local
Authorities

Costs on Other Bodies

Adult
Protection Courts
Committees - £96,000 Negligible – see para
annually – see para 158&159
141
Police
Adult Protection Units Increased staffing - £644,000
- £7.5m annually – see annually; and in rural areas
possibly additional transport
para 142
requirements equating to an
additional
car
at
an
Investigation,
assessment, protection approximate cost of £10,500
with
additional
& care management - together
£5,111,250 annually – running costs– see para 161
see para 147
Health Authorities
Training & awareness Minimal additional costs –
raising
(annually see para 164
including one –off
material costs) = Private
Business
and
£394,500 – see para Voluntary Sector
Minimal additional costs –
151 &153
see para 165 &166
Staff training: see
para 152
Level 1 - £100 per
person
Level 2 - £200 per
person
Level 3 - £300 per
person

Office of the Public None – see para 170
Guardian – will
incur some costs but
these will be met
through an increase
in fees – see para
169
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Banks
None – see para 171
Voluntary Sector
None – see para 173
Individuals
Likely increase in fee to £60
(covering a 3-year period)
which will be partly balanced
by the reduced renewal fee of
£30 – see para 174
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
196. On 30 March 2006, the Minister for Health and Community Care (Mr Andy Kerr MSP)
made the following statement:
“In my view, the provisions of the Adult Support and Protection (Scotland) Bill would be within
the legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
197. On 30 March 2006, the Presiding Officer (Right Honourable George Reid MSP) made
the following statement:
“In my view, the provisions of the Adult Support and Protection (Scotland) Bill would be within
the legislative competence of the Scottish Parliament.”
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ADULT SUPPORT AND PROTECTION (SCOTLAND)
BILL
——————————

POLICY MEMORANDUM
INTRODUCTION
1. This document relates to the Adult Support and Protection (Scotland) Bill introduced in the
Scottish Parliament on 30 March 2006. It has been prepared by the Scottish Executive to satisfy
Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of
the Scottish Executive and have not been endorsed by the Parliament. Explanatory Notes and
other accompanying documents are published separately as SP Bill 62–EN.
GENERAL OBJECTIVES OF THE BILL
2. This Bill, partly based on the Scottish Law Commission’s Report on Vulnerable Adults (Scot
Law Com No 158, 1997), seeks to protect and benefit adults at risk of being abused. It will do so
by introducing investigative rights and duties as well as a range of post-assessment interventions.
These measures will be underpinned by the creation of local multi-disciplinary Adult Protection
Committees to both oversee and coordinate the work of various agencies involved in abuse
investigations and to develop prevention strategies. The proposals also take forward
recommendations of the Social Work Services Inspectorate (now the Social Work Inspection
Agency) and the Mental Welfare Commission investigation into Scottish Borders Council.
3. The Bill will also include a number of amendments to existing statutes including:
the Adults with Incapacity (Scotland) Act 2000 to simplify and streamline the protections for
adults with incapacity and improve access to them;
the Social Work (Scotland) Act 1968 (the 1968 Act) to remove application of the liable
relatives rule whereby the local authority is currently able to pursue spouses as liable for their
partner’s care home fees;
section 12B of the 1968 Act to give local authorities the flexibility to allow direct payments
to be paid to close relatives in exceptional circumstances to provide community care services
that the family member is assessed as needing;
the 1968 Act to clarify and update ordinary residence rules that determine which local
authority is responsible for providing a person’s community care services;
section 101(2)(b) of the Mental Health (Care and Treatment) (Scotland) Act 2003 to ensure
that Mental Health Tribunal reviews take place every 2 years.
4. Each segment of the Bill is described in detail below.

SP Bill 62–PM
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ADULT PROTECTION MEASURES
Policy objectives
Background
5. In the introduction to their 1993 discussion paper on vulnerable adults, the Scottish Law
Commission (SLC) observed that there was “little or nothing available” to protect adults who are
vulnerable but not mentally disordered and that there is “an increasing awareness that abuse,
deprivation and exploitation of vulnerable adults generally occurs and that the existing law is
often not capable of tackling it effectively”.
6. The relevant existing statutory powers available to public authorities are:
a power to demand admission to premises where a mentally disordered person is.
A power of forcible entry to premises where a mentally disordered person is and
removal of that person to a place of safety.
a power to remove a person suffering from chronic disease or living in unsanitary
conditions who lacks proper care and attention from home to a hospital or other place
(The National Assistance Act 1948, section 47 (as amended).
a power to take mentally disordered people found in a public place and in need of
care to a place of safety.
a power of entry and inspection of residential and other accommodation provided by
a local authority, voluntary organisation or other person under the Social Work
(Scotland) Act 1968, section 6.
7. There are also various powers contained in the Mental Health (Care and Treatment)
(Scotland) Act 2003 which came into force in October 2005. These are:
a power to enter premises in order to take a person over 16 who has, or appears to
have, a mental disorder to any place authorised under the 2003 Act.
a power to enter premises to remove to a place of safety a person over 16 with a
mental disorder who is at risk and is likely to suffer significant harm if not removed
to a place of safety.
a power to remove a person reasonably suspected to have a mental disorder from a
public place to a place of safety.
8. The definition of mental disorder in the 2003 Act is a wide definition which includes mental
illness, learning disability and personality disorder. One in four of the population may have a
mental disorder at some time but only a small number will need compulsion under the Mental
Health Act or ongoing care and support from mental health services. The 2003 Act and this
legislation are seen as being complementary. This legislation will provide additional protections
for those adults who might be vulnerable through the actions of others. In reality, practitioners
will take a view as to which piece of legislation is best to proceed under, based on the individual
circumstances of those with a mental disorder. The 2003 Act does not, however, contain
provisions to enable the exclusion of a perpetrator from the residence of a mentally disordered
victim.
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9. There are some limited common law powers of entry without warrant available to the police,
although these are primarily limited to dealing with serious disturbances or when actively in
pursuit of persons who have committed serious crimes.
10. So whilst there have been advances since then in the protection of adults who lack capacity
and adults who are mentally disordered by the Adults with Incapacity (Scotland) Act 2000 and
by the Mental Health (Care and Treatment) (Scotland) Act 2003, the position of those vulnerable
adults mentioned in the SLC discussion paper remains largely the same. Local authorities
currently have no power to intervene to help those adults who have no apparent mental disorder
or incapacity but who are subject to or at risk of harm.
11. Abuse can be physical, including neglect, emotional, sexual or financial or a combination of
these and victims, whether they are people that are being cared for or carers, may not wish to
disclose abuse for a variety of reasons ranging from dependence to fear of reprisal.
12. The main groups who may benefit from the proposed changes are thought to be those who
are subject to elder abuse and those with a learning disability, although there are many other
adults who may be at risk and who do not fit neatly into one category or situation. There are also
those whose needs fluctuate and who may be subject to mental health legislation but who remain
vulnerable when their treatment concludes. There may also be a small number of young people
who move into adult services having been previously housed in care environments, including
secure units, whose lifestyle is unsettled which may mean that they are at risk.
13. The Age Concern Scotland Elder Abuse Project estimates that between 7% and 9% of older
people in Scotland are victims of at least one form of abuse. The actual number affected in any
given year is unknown because of its hidden and under-reported nature, although a major UK
quantification study is currently being undertaken by Age Concern in conjunction with Comic
Relief.
14. Abuse is not confined to older people as the Mental Welfare Commission has highlighted in
its Deficiency in Care reports (www.mwcscot.org.uk). Most recently, the Commission worked
closely with the Social Work Services Inspectorate (now the Social Work Inspection Agency
(SWIA)) in investigations into Scottish Borders Council and NHS Borders services for people
with learning disabilities, the findings of which were published in May 2004.
15. These investigations related to the circumstances of a woman with a learning disability who
had multiple injuries from physical and sexual assault. Other individuals who were receiving
care under the same circumstances had varying degrees of learning and physical disabilities and
mental health needs.
16. The findings highlighted a failure to investigate very serious allegations of abuse
appropriately, because of a lack of understanding of the legislative framework for intervention
and its capacity to provide protection. This was compounded by a failure to understand the
complexities of child/adult protection and the need to explore all allegations of abuse and the
possible reasons for retraction of these. There was also a failure to undertake appropriate risk
assessment which may have assisted in balancing issues of self-determination and protection.
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17. As the Borders case illustrates, having structures and procedures may be insufficient. Whilst
it is important that each area has the flexibility to meet the needs of its own community, it is
essential to have consistent high quality assessment and intervention to recognised national
standards which is led and managed by local specialist Adult Protection Committees. The
boundaries between protection of adults from abuse (including investigation of allegations of
abuse) and supporting those who are subject to domestic violence will also need to be drawn.
Specific Objectives
18. What is required is a strengthening of expectation that when there are allegations of abuse
these will be taken seriously and pursued stringently. Evidence suggests that when allegations
are made, social work staff will make efforts to establish the facts. If, however, they do not get
access or the alleged victim refuses contact then active pursuit may not follow. Some local
procedures acknowledge that having no right of entry adversely affects their ability to intervene.
They advise staff that they should take legal advice and that this is likely to confirm current
limitations. Then they are to assess the risk and respond accordingly. This opens the possibility
of a wide range of responses that may well lead to inconsistent practice across Scotland.
19. The Bill will provide new powers to:
investigate suspected abuse;
carry out assessments of the person and their circumstances;
intervene to remove the adult or manage the risk of abuse;
if necessary and in the last resort, to exclude the perpetrator;
if necessary and in the last resort, to force entry to perform the above functions.
20. These measures will be complemented by other interventions for which statute is not
required including informal mediation between victim and perpetrator to negotiate and agree
future plans. Both parties may sometimes wish to continue to live together. Mediation is thought
to be a valuable means through which to review what has happened and to agree a plan for the
future, based on risk assessment of the factors that led to the abuse.
21. While the main emphasis on intervention must be to protect adults at risk, such intervention
must be proportionate. For this reason, the Bill provides a set of guiding principles intended to
assist those required to operate the provisions, and have regard to the intended purpose and
outcomes desired. Section 1 sets out the general principle which those considering intervention
must bear in mind when performing any adult protection functions. This requires that anything
done for an adult under the provisions of Part 1 should produce a benefit for the adult personally.
It also requires that the person proposing to intervene should ensure that the intended benefit to
the adult concerned cannot reasonably be achieved in another, less intrusive way. Section 2 is
more operative in that it requires public bodies and office holders to heed the matters listed when
performing adult protection functions. It provides that those investigating and intervening under
this Bill must have regard to the views and feelings of the adult and those connected to them i.e.
nearest relative, or guardian, where these views are known. Where necessary, the adult must be
provided with assistance to enable their participation. It also requires that the adult is not,
without justification, treated less favourably than any other adult who is not at risk in a
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comparable situation. Consideration should also be given to equal opportunities requirements
when exercising the adult protection functions.
22. The Bill will also create a duty to establish a multi-agency Adult Protection Committee
which will take a strategic overview in jointly managing adult protection policies, systems and
procedures at a local level. Whilst it is anticipated that the local authority will be the lead agency
for routing of referrals, the intention is to ensure that all public agencies share responsibility,
investigation being delegated to the most appropriate agency.
23. The Committee will have a clearly defined remit and lines of accountability as well as clear
objectives and priorities. Its main functions will be:
to ensure that local inter-agency guidelines on procedures to be followed in individual
cases are produced, maintained and regularly reviewed and that the procedures, including
referral procedures, are known about by those who may need to know;
to promote good inter-disciplinary practice in preventing and dealing with the immediate
causes and effects of abuse;
to assess significant issues of collaborative working which arise from the handling of
cases and from reports on inquiries;
to review arrangements for providing expert advice and inter-agency liaison;
to monitor and review information about the operation of the Adult Protection
procedures;
to identify inter-agency training needs and take a leading role in developing and
promoting inter-disciplinary training programmes;
to publish an annual report and submit this to the Scottish Executive.
24. Many local authorities do have multi-disciplinary adult protection policies in place but these
are at varying stages of development and some over-arching Adult Protection Committees do
exist although, again, the structures, roles and responsibilities vary.
Alternative approaches
25. The alternative to including the adult protection measures would be to issue improved and
detailed guidance on the kinds of circumstance and referrals that should prompt an assessment,
and on the issues that should be included to ensure that abuse or potential abuse is adequately
covered.
26. While this may offer some improvement compared to the current position there are likely to
be problems with this approach. Aside from effectiveness, as agencies may be more inclined to
follow guidance that is based on a legal requirement, there would be a concern about how long it
would take for all the relevant central authorities to agree the content and format of guidance and
to whom it should be addressed. This presents a real risk that abuse could continue without
appropriate assessment or investigation. In addition, without an explicit duty for agencies to
share information, there is a risk that some vital information will not be shared, or it will be
shared too late, or that agencies receiving information on suspected abuse from another agency
may give a low priority to the response.
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27. Again, as an alternative to the specific power to intervene and exclude, guidance could be
issued to all agencies, and particularly the police, about the availability of alternative measures
which exist under current legislation (such as the Mental Health (Care and Treatment) (Scotland)
Act 2003 or the Adults with Incapacity (Scotland) Act 2000) with a clear explanation of how,
when and in which circumstances of abuse or vulnerability these existing powers can be used.
However, this approach does not provide parity for all adults at risk. While it may result in more
targeted and effective use of existing legislation for those adults whom it covers, it does nothing
to improve the levels of protection for those adults who are subject to or at risk of harm but who
have no apparent mental disorder or incapacity.
Consultation
28. In 2002 an initial consultation, “Consultation on Vulnerable Adults”, asked if a new
legislative framework was needed to protect vulnerable adults. A copy of the consultation paper
can be found at http://www.scotland.gov.uk/consultations/justice/vacp-00.asp.
Specific
proposals included the rights of entry to settings where abuse was alleged and exclusion orders
for perpetrators. Respondents to the consultation broadly welcomed the proposed introduction of
new measures for vulnerable adults.
29. There were 59 responses to the consultation from four broad sectors: health, local authority,
legal and voluntary organisations. There was a high level of agreement with the proposals that
the vulnerable adults provisions should be extended to groups other than persons with mental
disorder and the possible introduction of provisions to exclude persons living with vulnerable
adults, where the adult’s health is at risk. There was little difference between sectors and
opinions could differ as much within sectors as between sectors. A copy of the full analysis of
consultation
responses
can
be
found
at
http://www.scotland.gov.uk/Publications/2002/12/15871/14424
30. A further consultation, “Protecting Vulnerable Adults – Securing their Safety”, was
completed in September 2005 which concentrated on the proposed protection measures for
vulnerable adults.
A copy of the consultation paper can be found at:
http://www.scotland.gov.uk/Topics/Health/care/VAUnit/3rdVAConsultation. The consultation
paper asked consultees to provide their views on:
the definition of a vulnerable adult
the definition of abuse
the need for, and the role, structures and powers of Adult Protection Committees
risk assessment and risk management
the role of mediation where abuse is detected
the use of guardianship in protecting people with learning disabilities
the need for an alternative to the Mental Health (Care and Treatment) (Scotland) Act
2003 for the compulsory care of people with learning disabilities.
31. There were 138 responses to this consultation and respondents were broken down into eight
broad interest groups: voluntary and independent sector organisations, local authorities,
regulatory bodies, NHS, professional medical associations, police bodies, higher/further
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education and representative bodies. Again there was generally little difference in opinion
between groupings and, where possible, the analysis does provide a breakdown by grouping.
32. Respondents were broadly in favour of the revised definition of a vulnerable adult as
presented within the consultation paper, however, by contrast, a majority of respondents
disagreed with the definition of abuse as presented. The overwhelming reason given was
concern over the inclusion of the word “distress”. There was broad support from respondents for
the proposed role, structures and powers of the Adult Protection Committees and the vast
majority felt that the Committee powers should be defined in statute. There was less consensus
from respondents about what particular risk assessment and management should take place
following an allegation of abuse but all were clear that they were a vital aspect of managing
protection following abuse. A copy of the full analysis of consultation responses can be found at
http://www.scotland.gov.uk/Topics/Health/care/VAUnit/VAAnalysisDi
33. In addition, key stakeholders have the opportunity to inform policy development through a
national Steering Group. The group brings together representatives from a range of statutory,
representative and voluntary agencies including, amongst others, Age Concern Scotland,
Association of Chief Police Officers in Scotland (ACPOS), Association of Directors of Social
Work (ADSW), Care Commission, Mental Welfare Commission, Community Care Providers
Scotland, ENABLE, Scottish Association for Mental Health (SAMH) and Vulnerable Adults
Alliance for Scotland (VAAS). The group has met on a number of occasions to discuss and
provide views on the major issues connected with the Bill. The group will continue to meet
throughout the passage of the Bill and then, in the period following Royal Assent and prior to the
implementation of the adult protection measures, the group will be assisting in the preparation of
a detailed code of practice. In addition, to the Steering Group a number of face to face meetings
have been carried out with groups of stakeholders to discuss the proposed measures.
34. All responses to consultations (including a consultation on the partial Regulatory Impact
Assessment) and wider discussions with stakeholders have contributed to the development and
shaping of the provisions as they currently stand. The 2005 consultation, in particular, prompted
changes to the definition of abuse and the qualifying test for an adult at risk. It also made clear
that further specific legislation relating to the compulsory care of those with a learning disability
was premature in light of the new Mental Health (Care and Treatment) Act and this element was
subsequently dropped from the current Bill.
35. Feedback has also resulted in the development of the guiding principles which now preface
this Part of the Bill. These enable stakeholders to understand the approach to be taken regarding
intervention in an adult’s affairs. The guiding principles were developed with the assistance of
the National Steering Group.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
Equal opportunities
36. When considered in a broad
potential to impact on all citizens
benefit those adults who may be
disability, mental disorder, illness,

context, the proposed adult protection measures have the
at some point in their lives. The measures are designed to
at risk from abuse and who, because they are affected by
infirmity or ageing, are less able to protect themselves from
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abuse. The guiding principles , contained at the beginning of this Part, make it clear that the
measures will be triggered only if the intervention is considered necessary and beneficial to the
individual concerned. In addition, an adult at risk should not, without justification, be treated
any less favourably than the way in which any other adult might be treated in a comparable
situation and those intervening must have regard to the adult’s abilities, background and
characteristics (including age, sex, sexual orientation, religious persuasion and racial origin).
Human rights
37. The Executive has considered carefully the effect of these proposals on human rights and the
proposed interventions, detailed in this Part. Whilst these provisions are thought to engage
Article 8 of the Convention on Human Rights great care has been taken to ensure the proper
balance has been struck between proportionate interference by authorities and ensuring the
protection of health of adults at risk. In particular, care was taken to ensure appropriate appeal
provisions were in place, that medical examinations could not be enforced against the wishes of
an adult, and to ensure refusals by the adult at risk in certain circumstances are adhered to. In
this way the provisions are in accordance with law and meet the primary aim of protecting the
individual from abuse.
Island communities
38. Careful consideration will need to be given to ensuring that structures, procedures and
processes allow for flexible models of delivery to enable remote and rural communities to
participate fully. It is recognised, for example, that island communities may not be able readily
to access appropriate expertise for complex cases and strategies to make this possible will need
to be devised.
Local government
39. The local authority is expected to be the lead public authority although overall responsibility
will be collective across local authorities, Health Boards, the Police Service and other
participating bodies. The associated costs are acknowledged and addressed in the Financial
Memorandum.
Sustainable development
40. The proposed changes will not have any effect on sustainable development issues.

AMENDMENTS TO ADULTS WITH INCAPACITY (SCOTLAND) ACT 2000
Policy objectives
Background
41. The 2000 Act was one of the earliest pieces of legislation passed by the Scottish Parliament
and the changes being taken forward stem from the Scottish Executive’s commitment to ensure
that this ground-breaking legislation is meeting its objectives fully to protect adults who lack
capacity and support their families and carers.
42. The 2000 Act substantially reformed fragmented, outdated provisions which could have
inappropriate and harmful outcomes for adults; and removed barriers to decision-making on
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behalf of the adult by family members and others caring for the adult. It introduced
comprehensive legal reforms to protect the interests (welfare and/or finance and/or property) of
adults (persons of 16 and over) who are not able to make all or some decisions for themselves. It
is founded on the principles of autonomy and equity. Adults who are unable to make decisions
for themselves should not be disadvantaged because of a lack of legal provisions to support
them. The legislation aims to strike a fair balance between empowering and protecting adults
with incapacity and enabling their carers and others to manage their day to day welfare and
financial affairs.
43. It has been estimated that this legislation could potentially apply to around 100,000 affected
adults, as well as their carers and families. It applies to individuals who are assessed as incapable
of acting, making, communicating or understanding decisions because of mental disorder or an
inability to communicate caused by a physical disorder. The main groups to benefit from the
provisions of the Act are people with dementia, people with learning disability, people with
severe acquired brain injury and people with severe mental illness.
Specific policy objectives
44. The changes do not deviate from the original policy intentions of the 2000 Act. The aim of
the changes is to address issues arising from the early days of implementation and so ensure that
the legislation is better able to meet its objectives by simplifying and streamlining the protections
for adults with incapacity and improving access to them.
Alternative approaches
45. The proposed legislative changes are only one part of a range of approaches to meet the
policy objective. Other work being progressed includes: changes to regulations, including
regulations to provide for free legal aid for welfare guardianship applications and for advice and
assistance in relation to the Act to be based on the resources of the adult, not the applicant; the
appointment of a National AWI Practice Coordinator to take forward further work in
implementing the Act (see letter of 28 October 2004 to the Justice 2 Committee referred to in
paragraph 48); and the preparation of new guidance on practice issues.
46. Legislative changes have been brought forward to address issues only where there is no
alternative way of meeting the policy objective. The alternative to not bringing forward
legislative changes to address these issues would be to retain the status quo. However, it is clear
from monitoring of implementation, evidence to the Justice 2 Committee and ongoing
approaches to the Scottish Executive that this would not be an acceptable option as it would
prevent the Act from reaching its full potential.
Consultation
47. The Scottish Executive commissioned a two year consultancy in 2002 to monitor
implementation of the 2000 Act, explore issues arising and to undertake research relating to the
Act’s operation. The Project’s findings were based on extensive consultation. The project report,
published in October 2004, highlighted that the 2000 Act had been widely welcomed and in
general is working well and providing benefit to adults with incapacity and their carers, but that
some changes are required to streamline the processes and to improve accessibility.
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48. The Justice 2 Committee of the Scottish Parliament has also been monitoring the
implementation of the Act and called for evidence from stakeholders on its operation. The
response by Hugh Henry, Deputy Minister for Justice, to the report of the monitoring project was
contained in a letter of 28 October 2004 to the Committee. This set out an action plan responding
to the issues raised in the project report and also acknowledged that changes to the Act itself
might be required. Update letters were sent to the Committee in June and December 2005. Hugh
Henry gave an oral update on progress on 13 December 2005. The report and letters can be
accessed at www.scotland.gov.uk/topics/justice/civil/16360/10120.
49. The Scottish Executive Justice Department launched a consultation on 24 August 2005,
which closed on 4 November, on proposed changes to the 2000 Act, which took into account the
findings in the monitoring project report and views expressed by stakeholders to the Justice 2
Committee. Around 100 responses to the consultation were received. All key stakeholders
(local authorities, voluntary organisations, carers’ organisations, medical professional bodies,
legal profession) were well represented. All proposals received support from the vast majority of
respondents. Some proposals received unanimous or near-unanimous support. Some concerns
were raised in relation to certain aspects of the proposals and the need to ensure that changes
include sufficient safeguards to protect the adult for example in relation to the proposal to reduce
the period for which a countersignatory to an application for authority to intromit with funds
under Part 3 of the Act is required to have known the applicant from two years to six months.
Although only raised by a minority of respondents, the concerns have been carefully considered
and some refinements have been made to the original proposals. Taking on board the concern
outlined above in relation to countersignatories, the period in the Bill for which a
countersignatory must have known an applicant is one year. Some useful additional changes to
simplify procedures have been suggested which are included in the Bill for example an expedited
renewal process in relation to applications for authority to intromit with funds under Part 3 of the
Act.
50. The
consultation
document
can
be
http://www.scotland.gov.uk/Publications/2005/08/23175953/59538.
A
responses can be found at www.scotland.gov.uk/justice/incapacity.

found
summary

of

at
the

51. Additional consultation has been carried out on the Intromission with Funds Scheme at key
stakeholder events organised by both the Scottish Executive and the Public Guardian. This
helped inform both the legislation and the new procedures being developed by the Public
Guardian. Issues such as, not being able to make an application for an individual aged under
sixteen and the difficulty in obtaining caution, have also been raised directly with the Scottish
Executive through correspondence.
Changes
Intromission with funds
52. Intromission with funds is a means by which an individual family member, friend or carer
can have the legal authority to access and manage the day to day finances of someone who lacks
the ability to do so for themselves. It was intended that this low-cost, non-court-based measure
would be the means by which many adults with modest means would be assisted with managing
day to day living expenses, but take-up has been very disappointing so far. It is clear that
changes need to be made to make it easier for people to apply to use the provisions, while
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maintaining safeguards for adults with incapacity. The changes therefore include a package of
measures to improve access to and take-up of intromission with funds.
53. The proposals comprise:
more flexible arrangements for countersigning of applications (a countersignatory can be any
person - no longer has to be a member of a prescribed class) who has known the applicant for
at least one year (currently two years) and who can state that he or she has sufficient
knowledge of the applicant to support the application. In addition, it will no longer be
necessary for a countersignatory to know the adult;
more flexible arrangements for managing the bank accounts of adults with incapacity and
transferring funds between accounts;
the provision of authority for access to confidential information about an adult’s bank
account to enable an application to be taken forward – this is a major barrier at the moment
because of restrictions on the banks, relating to the release of confidential information;
the provision for joint and reserve withdrawers (persons authorised to intromit with funds)
who may be named either at the time of application or a later stage to overcome current
difficulties when a withdrawer is unable to act;
more streamlined arrangements for renewing authority to intromit with funds and moving
from financial guardianship to intromission with funds.
54. It has not been possible to bring forward, for introduction of the Bill, provision for the
proposal in our consultation paper to enable the Public Guardian to give authority to open a bank
account for an adult with incapacity. However, it remains our intention to do so as, at present,
only those with bank accounts can benefit from the provisions under Part 3 of the Act.
55. The Bill also provides for the extension of authority to intromit with funds to organisations as
well as individuals so that adults with incapacity without family members/other individuals to act
for them will be able to benefit from this provision. This will reduce the need to resort to
financial guardianship – a far more costly and restrictive measure – in such cases. This change
was welcomed by respondents to the consultation and by those who attended a key stakeholder
day to discuss. The Bill provides that organisations wishing to intromit with funds will need to
satisfy the Public Guardian as to matters prescribed by Scottish Ministers. The Public Guardian
is working with stakeholders to develop operational procedures and guidance for organisations
as to how she will assess whether they meet the prescribed matters (which will relate to features
such as organisations’ financial procedures).
Guardianship and intervention orders
56. Under Part 6 of the Act, which came into force in April 2002, an application can be made to
the sheriff for a guardianship or intervention order. Intervention orders are usually concerned
with a one-off or time-limited action or decision to be made on behalf of an adult with incapacity
and can relate to the adult’s personal welfare, financial affairs and/or property. Guardianship
orders are intended for longer-term help or continuous management and can also cover personal
welfare, financial affairs and/or property. In the period April 2002 to December 2005 around
2,350 guardianship orders and 520 intervention orders were granted.
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57. The Scottish Executive is aware that there are a number of factors preventing Part 6 of the
Act reaching its full potential for users and the Bill includes the following provisions to help
streamline and simplify the process.
Caution is insurance to safeguard the estate of the adult with incapacity from any loss due to
the actions of someone acting on his or her behalf. Currently where a sheriff grants an
intervention order, or appoints a guardian in relation to financial affairs, he or she must ask
the person appointed to find caution except where the person appointed is unable to find
caution, but is nonetheless suitable to be authorised under the order. There are difficulties in
both finding and funding caution. Delays encountered when seeking caution cause
frustration and prevent intervention orders being implemented and guardianships
commencing – which may clearly not be beneficial to the adult. The Bill therefore provides
that sheriffs will be able to dispense with caution.
Currently there is a 30 day limit within which reports supporting intervention and
guardianship applications must be lodged. It can be difficult to obtain and lodge all reports
within the time limit. The Bill provides that the sheriff will have discretion to accept reports
which fall outwith this period, where he or she is satisfied that the adult’s condition is
unlikely to have improved since the examination and assessment took place.
Intervention and guardianship order applications must be supported by two medical
certificates and, if the cause of incapacity is mental disorder, one of the reports must be
signed by a medical practitioner approved for the purposes under section 22 of the Mental
Health (Care and Treatment) (Scotland) Act 2003 (the 2003 Act). A regulatory provision is
included to enable Ministers to prescribe new classes of medical practitioners in addition to
those approved under section 22 so that if or when appropriate new qualifications or training
are available, they can be taken account of.
Where an adult lives outwith Scotland, in respect of whom a guardianship or intervention
order is required in Scotland (e.g. in relation to property), there is still a requirement for one
of the reports to be signed by a section 22 approved medical practitioner as described above.
In order to overcome the difficulty in finding, and paying the cost of, a section 22 approved
medical practitioner visiting the adult, provision is being made for a suitably qualified local
practitioner to visit and to prepare a report after discussion with an officer or Commissioner
of the Mental Welfare Commission for Scotland.
Currently, a sheriff may appoint an interim guardian for a period up to three months. In
complex cases, a longer period can be required but this can only be done by the parties
reapplying to the court. To overcome this, there is provision in the Bill to allow sheriffs to
make interim orders for a period of more than three months, up to a maximum of six months,
where this is appropriate in the circumstances of the case.
A number of minor changes will also be taken forward including the issuing of a certificate
of appointment by the Public Guardian when an intervention order is granted, the provision
of an equivalent time limit for interveners as for guardians for notification of a change of
address and a requirement that the personal representatives of an intervener or guardian must
notify the Public Guardian of the death of either. There are also amendments to: clarify the
original policy intention and split the provisions in relation to the enforcement of a
guardian’s decision against an adult and against a third party; and to allow the sheriff to
disapply or modify the provisions which relate to intimation of an application for an order or
a warrant in connection with non-compliance with a welfare guardian’s decision. There is a
new provision that allows a guardianship order to be applied for in the three month period
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prior to a person’s sixteenth birthday, to provide continuing protection for young adults who
lack capacity.
Financial guardian of last resort
58. The consultation paper sought views on the possible need for a financial guardian of last
resort, and on a series of linked questions, to cover situations where there is no other way of
meeting the assessed need of an adult for management of his/her finances. This issue has been
raised in the past as a problem. Under the 2000 Act, local authorities have a duty to apply for
financial guardianship where this is necessary, but they cannot nominate themselves and must
nominate, for example, a local solicitor. It is not always possible to find someone to nominate.
We believe that the proposed improvements to intromission with funds and, in particular, the
extension of this to local authorities and other organisations, will address the needs of many
adults with modest resources. Guardianship will, however, remain necessary where an adult’s
needs cannot be met through other interventions. It would seem from discussions held with
stakeholders and responses to the consultation, that any residue of ‘last resort’ cases might be
very small once the changes to intromission with funds are in place and it is not clear that any
legislative change would be needed to address residual cases. Officials will continue to develop
policy in this area in consultation with stakeholders.
Powers of attorney
59. Powers of attorney are one of the early successes of the Act with over 64,500 already
registered with the Public Guardian. As this part of the Act is working well we are proposing
only limited changes relating to certification that the granter is of sound mind and evidencing of
incapacity for the power to become effective. There are further minor changes including
clarification that a power of attorney comes to an end on bankruptcy and on what is required to
revoke a power of attorney. We are also proposing that the Public Guardian should send welfare
powers of attorney to local authorities as well as the Mental Welfare Commission for Scotland
and that all changes in welfare powers of attorney should be sent to the Mental Welfare
Commission for Scotland, not just those which relate to mental disorder.
Other issues
60. There is provision in the Act for an adult’s nearest relative to be displaced, but the only
person who can apply for an order to do this is the adult with incapacity. This is not reasonable
and is out of step with provisions in the 2003 Act. We propose, following earlier consultation, to
broaden this provision to allow for an application by a person with an interest in the adult and
also for the sheriff to grant an order naming a different person from the person specified in the
application.
61. We propose to extend the powers of the Public Guardian to take part in or initiate court
proceedings, when it appears to him or her to be necessary, to safeguard the property or financial
affairs of an adult with incapacity. There is existing provision in the 2000 Act which limits the
Public Guardian’s ability to enter into court proceedings to where this is explicitly tied to an
investigation he or she has carried out. An example of when these new powers might be used is
where the Public Guardian is aware of particular facts about an applicant for guardianship which
he or she considers may impact adversely on an adult’s property or financial interests, derived
from prior dealings with the adult’s affairs rather than from an investigation.
62. There are also a number of technical amendments.
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Certification of incapacity under the 2000 Act
63. Only a medical practitioner can sign certificates of incapacity under the Act, except that,
under Part 5 of the Act, as amended by the Smoking, Health and Social Care (Scotland) Act
2005, the range of professionals who can sign certificates relating to medical treatment has been
extended beyond medical practitioners. The extension is limited as it relates only to the fields in
which these individuals practise and is for the purpose of giving treatment within their areas of
expertise. The consultation paper sought views on whether the range of professionals who can
sign certificates of incapacity for other parts of the Act should be extended. The majority of the
responses favoured retention of the restriction to medical practitioners and the Executive is not
therefore proposing to change this position.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
Equal opportunities
64. The 2000 Act takes a person-centred approach, with measures tailored to meet the needs of
the individual. It was designed to allow those who lacked capacity to exercise the same legal
rights as other adults in a way that meets their needs and protects their interests. These changes
will simplify and streamline the protections for adults with incapacity and improve access to
them, and will thus further enhance the equal opportunities of those who lack capacity.
65. The original legislation does not discriminate on the grounds of sexual orientation, marital
status, gender, race, culture or religion – nor will the changes in these proposals. As with the
original legislation the proposals are likely to have more impact on women than men, because
they live longer and because they are more likely to be involved in care giving.
Human rights
66. The Executive has considered carefully the effect of these proposals on human rights, since
the Parliament requires to be satisfied that legislation is in line with the European Convention on
Human Rights. The Executive believes that the proposed changes in Part 2 will meet this
requirement as this part of the Bill provides for appropriate appeal procedures within the scheme
of the existing provisions of the Adults with Incapacity (Scotland) Act 2000.
Island communities
67. The proposals to streamline the operation of and improve accessibility to the legislation will
benefit both those who live within and outside the main centres of population.
Local government
68. The Act confers a wide range of functions on local authorities relating to: investigation;
supervision; provision of information and advice; and applying for intervention orders and
guardianship where necessary and no-one else is doing so. The changes in the Bill should assist
local authorities in carrying out their functions. In particular, the provisions to extend
intromission with funds to organisations should result in a reduction in the numbers of cases
needing to be addressed through applications to court for financial guardianships (which is a
significantly more expensive process).
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Sustainable development
69. The proposed changes will not have any effect on sustainable development issues.
AMENDMENTS TO THE SOCIAL WORK (SCOTLAND) ACT 1968 IN RESPECT OF
ORDINARY RESIDENCE
Policy objectives
Background
70. Current guidance on how to identify the ordinary residence of people assessed as needing
social work services under the Social Work (Scotland) Act 1968 is contained in Circular SWSG
1/96. The purpose of the circular was to clarify where responsibility lies between social work
authorities. With the changing patterns of care, including free personal and nursing care and the
growing use of supported accommodation, local authorities requested a review of the guidance
to help reduce unnecessary disputes between authorities, which are costly and time-consuming to
resolve. The Scottish Executive’s long established policy and guidance is that, normally, the
local authority in which a person is ordinarily resident is financially responsible for the
community care services for that person. In reviewing the guidance it became apparent that the
current legislation is not clear on this point and disputes occur in relation to where a person is
ordinarily resident. In addition, a policy for how those placed in one part of the United Kingdom
or the Channel Islands or the Isle of Man from another is being negotiated between the relevant
authorities and the Scottish Ministers require the power to amend the 1968 Act to implement this
policy when it is agreed. Ministers already have the power under section 5 of the Community
Care and Health (Scotland) Act 2002 to amend the 1968 Act to permit placements by Scottish
local authorities in any other part of the United Kingdom or the Channel Islands or the Isle of
Mann although this power has not yet been commenced or required.
Specific policy objectives
71. The purpose is to clarify and update the legislation determining which local authority is
financially responsible for providing community care services including direct payments under
section 12B of the 1968 Act, especially when a person moves between local authority areas. The
technical changes to the legislation are intended to ensure a fair division of financial
responsibility among authorities and responds to concerns about the lack of clarity in the
interpretation of the existing legislation and the need to respond to changes in patterns of care
provision.
Alternative approaches
72. A range of options for addressing the issues was considered:
Do nothing – disputes which are costly and time consuming would continue.
Revised guidance – without clarifying the associated legislation, this would have limited
effectiveness.
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Consultation
73. A consultation letter headed – Ordinary Residence, Consultation on Proposed amendments
to the Social Work (Scotland) Act 1968, Functions of Local Authorities in Respect of Place
Persons - was distributed on 2 September 2005 to: Directors of Social Work, Chief Executives,
Directors of Finance and Directors of Housing in Local Authorities; Association of Directors of
Social Work; COSLA; Voluntary Sector Organisations with an interest; other relevant bodies. It
is
published
on
the
Scottish
Executive
website
at
http://www.scotland.gov.uk/resource/doc/924/0017116.pdf. 38 responses were received by the
closing date of 4 November 2005 and most generally welcomed the review and supported the
Scottish Executive’s proposals whilst raising points of detail about the precise operation of the
rules. Points raised included the need for all existing funding arrangements to be honoured and
for clear definitions. The proposed revised guidance and regulations which will complement the
legislation will aim to address the points of detail and will be consulted on.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
Equal opportunities
74. The proposals will not compromise the level of care provided to individuals and will have no
impact on entitlement to community care services which are provided on the basis of an
assessment of need. The provisions will clarify which authority is responsible for paying for
these services where they are provided by an authority other than the authority which carried out
the assessment of need. The impact on the individual in receipt of the service will therefore be
minimal and no impact on equal opportunities is envisaged.
Human rights
75. For the reasons set out above for equal opportunities, no impact on Human Rights is
envisaged.
Island communities
76. For the reasons set out above for equal opportunities the direct impact on individual will be
minimal wherever they reside. Clarifying responsibility for paying for community care services
will benefit the Island Communities to the same extent as mainland communities.
Local government
77. Engaging in disputes about ordinary residence is time consuming and costly for local
authorities. Clarifying the position will be beneficial. The associated guidance and regulations
will be developed in consultation with local government representatives.
Sustainable development
78. No impact is envisaged.
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AMENDMENTS TO THE SOCIAL WORK (SCOTLAND) ACT 1968 IN RESPECT OF
LIABLE RELATIVES
Policy objectives
Background
79. An individual’s contribution towards the care home fees paid for them by the local authority
is normally calculated solely on the basis of his or her own resources. However, section 42 and
43 of the National Assistance Act 1948 state that a man is liable to maintain his wife and
children and this same duty applies equally to a woman who is liable to support her husband and
children. This is known as the “liable relative rule” which allows local authorities to demand a
contribution from the spouse or parent of care home residents. The rule has long been
unpopular.
Specific policy objectives
80. The proposals remove the liable relative rule as it applies to charging for care home fees in
Scotland. The rule has long been unpopular and is seldom used. Where it is used there is
inconsistency in its application and it can cause considerable distress to those concerned.
Alternative approaches
81. To do nothing would mean that the inequity of the current position would continue. The
proposals fulfil a commitment to remove the liable relative rule from Scottish residential care
charging at the first appropriate legislative opportunity given by Ministers in answer to a
Parliamentary Question in May 2004 (S2W-07639).
Consultation
82. A consultation letter headed – Residential Care Charging Rules – Taking Account of the
Pension Credit – which included a section on the liable relatives rule, was distributed on 23 July
2003 to: Local Authority Directors of Social Work, COSLA, Association of the Directors of
Social Work (ADSW) and voluntary organisations with an interest. 14 local authorities,
COSLA, ADSW, Age Concern and Help the Aged gave views and there was clear support for
the change. Only two local authorities said that they were currently receiving contributions from
liable relatives. Most said that they rarely or never used the rule.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
Equal opportunities
83. Removing the liable relatives rule will remove the current inequities in support of equal
opportunity principles.
Human rights
84. The proposals will not compromise the level of care provided to individuals and will have no
impact on entitlement to community care services which are provided on the basis of an
assessment of need. No adverse impact on Human Rights is therefore envisaged.
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Island communities
85. The removal of the rule will not have specific consequences for Island Communities.
Local government
86. Most local authorities endorse the removal of the liable relatives rule and do not currently
derive any financial benefit from it. The change is part of the cost neutral response to the
introduction of Pension Credit which is explained in more detail in the Financial Memorandum.
Sustainable development
87. No impact on sustainable development is envisaged.
AMENDMENTS TO THE SOCIAL WORK (SCOTLAND) ACT 1968 IN RESPECT OF
DIRECT PAYMENTS
Policy objectives
Background
88. Direct payments are a self-directed community care service that provide flexibility, choice
and control to individuals over how their assessed care needs are met, and which enables them to
live more independently in the community. Since June 2003 it has been a duty for local
authorities to give direct payments to eligible client groups which are currently disabled adults
and children, young carers and older people who are assessed as needing community care
services.
89. Regulations presently specify those who are ineligible for direct payments. The effect is that
the people who are eligible are those who do not fall within an ineligible group and are either (a)
disabled, (b) 65 or over, or (c) in relation only to a service under section 22(1) of the Children
(Scotland) Act 1995 (i) children who are 16 or 17; and (ii) those entitled to such a service either
because they are a parent of, or because they have parental responsibility for, that child.
Ineligible groups are generally those who are under supervision for mental disorder or drug or
alcohol dependency.
90. Under subsection (3) of section 12B of the Social Work (Scotland) Act 1968 the Scottish
Ministers can prescribe people who cannot be employed using a direct payment to provide
services to the person entitled to the direct payment (“the beneficiary”). The way the Act works
is that categories of people are either ‘on’ or ‘off’ this list and there is no flexibility for local
authorities to make exceptions under exceptional circumstances in order to meet an individual’s
assessed needs.
91. Regulation 4 of the Community Care (Direct Payments) (Scotland) Regulations 2003 (SSI
2003/243) specifies that certain types of close relative living at the same address, or in the case
of the beneficiary’s spouse at different addresses to the beneficiary, are not to be employed using
direct payments.
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Specific policy objectives
92. The objective is to amend the 1968 Act to allow the Scottish Ministers to make provision for
the delegation of functions under section 12B of the 1968 Act to local authorities so that the local
authorities can exercise flexibility in designing an individual’s direct payments care package.
The intention is to use the new power to allow local authorities to determine whether exceptional
circumstances exist which would justify using direct payments to employ a close relative in a
particular case.
Alternative approaches
93. Continuing to debar all close relatives would mean that the potential tensions of having a
relative as an employee would be avoided. However, it would also result in individuals not being
able to access the support that they sometimes need in exceptional circumstances. To illustrate,
an example is of someone in the final stage of a terminal illness who may feel more comfortable
with a relative who knows them well. Legislative change is the only means to achieve this
outcome.
Consultation
94. A consultation letter was issued on 16 November 2004 to local authority Chief Executives,
Directors of Social Work/Chief Social Workers, Heads of Children’s Services, Directors of
Housing, Directors of Finance, health and social work professional bodies, voluntary sector
organisations, NHS Board Chief Executives and individuals. 37 local authorities, health and
social work professional bodies, voluntary sector organisations and individuals gave views, and
there was clear support for the proposed change.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
Equal opportunities/human rights
95. The proposal makes it possible to employ relatives in exceptional circumstances and removes
the perception that some individuals have expressed, that preventing users employing relatives to
deliver their care through direct payments may contravene their human rights.
Island communities
96. None
Local government
97. The impact on local authorities will be small. It will be for them to judge on a case by case
basis whether exceptional circumstance apply.
Sustainable development
98. None.
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AMENDMENTS TO THE MENTAL HEALTH (SCOTLAND) ACT 2003
Policy objectives
Background
99. The Mental Health (Care and Treatment) (Scotland) Act 2003 (the 2003 Act) introduced a
new Mental Health Tribunal for Scotland as the main forum for hearing applications, reviews
and appeals against compulsory measures. The Tribunal may review cases when compulsory
measures are extended or revised. Patients and their named person may also appeal to the
Tribunal against their detention each year. However it was also recognised that there might be
patients who were on long term compulsory measures which had not been reviewed by the
Tribunal for a number of years. Under the 2003 Act a compulsory treatment order (CTO) is
initially made by the Tribunal for a period of 6 months. Thereafter the patient’s responsible
medical officer can extend the CTO for a further period of 6 months and then for further periods
of 1 year. There are provisions permitting the CTO, and any determinations extending the CTO
to be reviewed by the Tribunal. However if the right to apply for such reviews were not
exercised, it would have been possible for a CTO to be extended year on year without the CTO
being reconsidered by the Tribunal. The 2003 Act therefore also introduced provisions aimed at
ensuring that any patient subject to a CTO whose order has not been considered by the Tribunal
for two years, will have their case reviewed by the Tribunal.
Specific policy objectives
100. The 2003 Act contains separate provisions in relation to ensuring that no more than 2
years will elapse without a review by the Tribunal being triggered for patients on compulsory
treatment orders (CTOs) and compulsion orders (COs). The drafting of the provisions in relation
to patients on CTOs does not meet the original policy intention in that the provision presently
takes no account of the Tribunal’s role in making the CTO in the first place when calculating
when reviews by the Tribunal will be triggered. The effect of this is that the automatic review by
the Tribunal would be triggered 6 months after the CTO was granted by the Tribunal instead of
after 2 years. Section 67 amends section 101 of the 2003 Act to provide that the Tribunal is
under a duty to review any determination to extend a CTO where (a) the CTO itself was made at
least 2 years before the beginning of the extension authorised by the determination, (b) no other
review under section 101 has been triggered already in the 2 years prior to the extension of the
CTO effected by the determination and (c) no application for review has been made to the
Tribunal for review of the CTO or the determination in those 2 years. The effect will be that, at
each extension of the CTO by a determination under section 86 of the 2003 Act, the Tribunal
will have a duty to review that determination if (i) the CTO was made at least 2 years prior to the
first day of the extension of the CTO by the determination, (ii) there has been no application for
review in the 2 year period prior to the first day of the extension of the CTO and (iii) no review
under section 101 has been triggered in that 2 year period.
Alternative approaches
101. The amendment requires to be made by primary legislation. This amendment represents
the first opportunity to make the necessary change.
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Consultation
102. There was extensive consultation on the original policy intention for the 2003 Act and the
Tribunal. It has not been considered necessary to consult on this change as it aims to implement
the original policy intention of the Act.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
Equal opportunities
103.

None

Human rights
104. The two year review of patient’s case is a safeguard which will help to protect the
patient’s rights.
Island communities
105. None. (Arrangements are in place to hold Tribunal hearings in Orkney Shetland and the
Western Isles when required.)
Local government
106.

None

Sustainable development
107.

None

21


105

This document relates to the Adult Support and Protection (Scotland) Bill (SP Bill 62) as
introduced in the Scottish Parliament on 30 March 2006

ADULT SUPPORT AND PROTECTION (SCOTLAND)
BILL
——————————

DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This memorandum has been prepared by the Scottish Executive in accordance with Rule
9.4A of the Parliament’s Standing Orders, in relation to the Adult Support and Protection
(Scotland) Bill. It describes the purpose of each of the subordinate legislation provisions in the
Bill and outlines the reasons for seeking the proposed powers. This memorandum should be
read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill.
POLICY CONTEXT
2.
The Bill is in 4 parts. Part 1 implements the policy proposals set out in the Scottish
Executive consultation paper Protecting Vulnerable Adults – Securing their Safety published in
July 2005. This Part’s overall purpose is to put in place modern, strengthened and consistent
measures to afford greater protection for adults at risk from abuse in Scotland. It will improve
and enhance protective measures for adults at risk, whether in hospital, care services, or at home.
OUTLINE OF THE BILL PROVISIONS
3.

In summary, Part 1 provides:
x

a set of guiding principles intended to assist those operating the provisions, and to
have regard to the intended purpose and outcomes desired (Part 1);

x

new duties to investigate and intervene where abuse is known or suspected, powers
to remove an adult at risk of serious abuse and, if necessary and in the last resort, to
exclude the perpetrator in exceptional circumstances(Part 1).

x

for the delivery of improved inter-agency co-operation and pro-active prevention
arrangements, with the main impact falling on local authorities, including a
requirement to establish formal Adult Protection Committees (APCs) (Part 1).

In addition, Parts 2 and 3 of the Bill contain important legislative amendments to improve the
operational effectiveness, flexibility and fairness of existing primary legislation. These are to:
x
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x

the Social Work (Scotland) Act 1968 concerning the operation of Direct Payments,
the provision of social services between councils, and the Liable Relatives rule (Part
3);

x

the National Assistance Act 1948 (Part 3); and

x

the Mental Health (Care And Treatment) (Scotland) Act 2003 (Part 3).

RATIONALE FOR SUBORDINATE LEGISLATION
4.
The Bill contains a number of delegated powers provisions which are explained in more
detail below. While a number of the powers are new, others update or link with powers which
already exist within primary legislation, notably in relation to the Adults with Incapacity
(Scotland) Act 2000, and the Social Work (Scotland) Act 1968. The delegated powers conferred
by the Bill are, for the most part, either of a procedural or technical nature or relate to matters
which because of their nature require a flexible procedure, and thus it is felt appropriate that they
be dealt with by subordinate legislation.
5.
In deciding whether these provisions should be specified on the face of the Bill or left to
subordinate legislation, the Scottish Executive has carefully considered the importance of each
matter against the need to:
x

ensure sufficient flexibility to respond to changing circumstances and to make
changes quickly in the light of experience without the need for primary legislation;
and

x

allow detailed administrative arrangements to be kept up to date within the basic
structures and principles set out in the primary legislation.

6.
In deciding whether to adopt negative or affirmative resolution procedure, careful
consideration has been given to the degree of parliamentary scrutiny that is felt to be required for
regulations or orders, balancing the need for appropriate level of scrutiny with the need to avoid
misusing Parliamentary time. As a general principle, affirmative procedure is used where the
order or regulation making powers are to be used to textually amend primary legislation. There
are 4 such provisions within the Bill - section 3(2), section 64, section 65, and section 68. The
Executive considers that all other enabling powers are not unusual or significant enough to
justify affirmative procedure and has therefore opted to apply negative procedures when those
powers are exercised.
PART 1 – ADULTS AT RISK OF ABUSE
Section 3(2) – Power to amend the ‘adult at risk’ definition
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Affirmative resolution
7.
Section 3 applies to the definition of an adult at risk who is unable to protect himself or
herself from abuse because they are affected by disability, mental disorder, illness, infirmity or
ageing. It is drafted in an inclusive way to ensure a broad category of adults who are more
2
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vulnerable to types of abuse are covered by its meaning. Operational experience and improved
care practice may however highlight cases where amendment or additions to the definition are
necessary, and section 3(2) enables the Scottish Ministers to do so. It is recognised however that
it would be unhelpful and confusing to make such changes frequently, and the intention is to use
such provision sparingly, and only after consideration by the Scottish Parliament. Accordingly,
by virtue of section 70 of the Bill, it is considered appropriate that this power is exercisable by
statutory instrument which is subject to affirmative procedure as provided for by section
70(4)(a). This provides the Scottish Ministers with the flexibility to ensure that, where such
change is necessary and appropriate, protection is afforded to adults at risk of abuse but retains a
higher level of Parliamentary scrutiny given that the order would amend primary legislation.
Section 5(1)(e) – Power to allow for extending/amending the co-operation duties to other
public bodies
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Negative resolution
8.
This section should be read in conjunction with sections 40 to 45 which relate to the
creation and operation of APCs. Many local authorities do have multi-disciplinary adult
protection policies in place but these are at varying stages of development. However, it is not
always the case that a local authority will know that an adult at risk is already receiving care or
attention from another agency due to an abusive experience. In order to ensure effective
intervention takes place, it is necessary to require the co-operation of other agencies or bodies
who may know of, or suspect, abuse of an adult at risk. This duty to co-operate with the council
to ensure effective investigation of suspected or known abuse will be conducted in a way
consistent with the Bill’s guiding principles insofar as this duty is consistent with the exercise of
a body’s functions. Practice and experience, or the establishment of new public bodies, or
changes made to functions of public bodies, may highlight a need to add to the existing bodies
not identified at this stage in section 5 to ensure operational effectiveness. Section 5(1)(e)
enables the Scottish Ministers to do so.
9.
By virtue of section 54 of the Bill, this power is exercisable by statutory instrument
which is subject to negative procedure as provided for by section 54(3). By enabling the Scottish
Ministers to deal with this matter by subordinate legislation this provides them with the
flexibility to ensure that where such change is necessary and appropriate the duty to co-operate
with a local authority can be extended swiftly.
Section 23(2)(a) – Power to prescribe the type of documents to be served with any power of
arrest which is attached to a banning order
Power conferred on:
Lord President of Court of Session
Power exercisable by:
Act of Sederunt
Parliamentary procedure: None
10.
This section should be read in conjunction with section 38 relating to the procedures to be
applied when applying for orders under this Bill. The purpose of this section is to increase the
protection of adults at risk from abuse from other individuals by allowing the sheriff to attach a
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power of arrest to a banning order. The intention is to mirror the procedures which operate
under the Protection from Abuse (Scotland) Act 2002 which allow Rules of Court to make
provision about certain technical matters relevant to court proceedings. Under section 23(2),
before the power of arrest can have effect, it must be served on the subject of the banning order
together with any additional documents that are to be prescribed by Rules of Court. The intention
of requiring additional documents to be served is to ensure that the subject of the banning order
is made aware of those documents that are relevant to the power of arrest and necessary to enable
that person to have a full understanding of the court order.
11.
The Rules of Court will be made by Act of Sederunt and, as is invariably the case with
such Acts, attract no parliamentary procedure. Rules of Court provide a flexible means of
ensuring that the required other documents are consistent with other similar court procedures and
enables the Rules Councils to ensure that any future changes in relation to court documentation
and wider court procedures continue to apply to this proposed legislation.
Section 24(1), 24(1)(b) and 24(2) and 24(2)(b) – Power to prescribe other classes of person
who are authorised to serve notice to the police of a banning order with attached power or
arrest, and to prescribe other documents to accompany such orders
Power conferred on:
Lord President of Court of Session
Power exercisable by:
Act of Sederunt
Parliamentary procedure: None
12.
Sections 24(1) and (2) require the police to be notified where a power of arrest has been
attached to a banning order, and when such an order is varied or recalled. Under these sections,
notification to the police is achieved by the person in whose favour the court order was obtained,
or such other person as may be prescribed in Rules of Court, delivering documents that are to be
prescribed in Rules of Court to the chief constable of the police area in which the order has
effect. This is to ensure that the police have possession of all the documents that are relevant to
the arrest powers that are conferred on them under section 23 of the Bill. A relevant document
would be the application for an order with power of arrest, and certificate of service of such an
order. In the context of a banning order issued by the court with a power of arrest, it may be that
the applicant for the order is the victim of abuse, or is someone with legal authority to act on the
victim’s behalf, and it may prove difficult for such a person to serve notice in the proper manner.
It is also important to avoid mistakes being made in the proper service of documents and it is
considered that flexibility is necessary to enable a different person e.g. a sheriff officer to serve
notice, as may be prescribed by Rules of Court. Proceeding in this way avoids the need for
primary legislation to effect procedural changes designed to improve efficiency and effectiveness
of court orders.
13.
It is therefore submitted that it is appropriate for Rules of Court to determine whether
intimation to the police can be carried out by a person other than the person in whose favour the
court order was granted, and for Rules of Court to specify the documents to be served.
14.
The Rules of Court will be made by Act of Sederunt and, as is invariably the case with
such Acts, attract no parliamentary procedure. Rules of Court provide a flexible means of
ensuring that the required other documents are consistent with other similar court procedures and
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enables the Rules Councils to ensure that any future changes in relation to court documentation
and wider court procedures continue to apply to this proposed legislation.
Section 39(1)(d) – Power to prescribe additional functions of adult protection
committees(APCs)
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Negative resolution
15.
Section 39 specifies the functions and operational requirements of APCs. Committees
are to operate at a strategic level on a multi-agency basis and with a dual function – protection of
adults from abuse and detection of abuse of adults. As such, they will oversee investigative
practice, and ensure procedures are in place to share information and develop practice which
enhances protective measures. In fulfilling this role it will be important for Committee members
to co-operate effectively and constructively. This is a novel area of law and the functions set out
in subsections (a) to (c) are those which appear to be essential for the proper operation of
Committees. As experience and practice evolve, additional functions not identified at this stage
may be necessary for the effective operation of Committees. Section 39(1)(d) enables the
Scottish Ministers to do so.
16.
By virtue of section 70 of the Bill, this power is exercisable by statutory instrument
which is subject to negative procedure as provided for by section 70(3). By creating this power
it enables the Scottish Ministers to deal with this matter by subordinate legislation, providing
them with the flexibility to ensure that where such change is necessary and desirable for the
operational effectiveness of Committees in expeditiously promoting good practise relating to
adults at risk
Section 39(3)(e) – Power to prescribe additional public bodies or office holders to which the
functions of APCs are to apply
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Negative resolution
17.
The bodies specified in section 39(3) are those which presently have a key role in
affording protection to adults at risk of abuse at the local level. Practice and experience, or the
establishment of new public bodies, or changes made to functions of public bodies, may
highlight a need to add to the existing bodies or office holders which operate at local level
mentioned in subsection (3)(a) to (d) to ensure operational effectiveness of APCs. Section
39(3)(e) enables the Scottish Ministers to do so.
18.
By virtue of section 70 of the Bill, this power is exercisable by statutory instrument
which is subject to negative procedure as provided for by section 70(3). By enabling the Scottish
Ministers to deal with this matter by subordinate legislation this provides them with the
flexibility to ensure that where such change is necessary and desirable for the operational
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effectiveness of Committees in relation to adults at risk, additional public bodies or office
holders may be added swiftly.
Section 41(2)(d) – Power to prescribe others entitled to attend APCs
Section 42(2)(e) – Power to prescribe others to provide information to APCs
Section 43(b)(vi) – Power to prescribe others to receive copies of the biennial report
prepared by APCs
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Negative resolution
19.
These 3 provisions all relate to the functions and operational procedures of APCs, and the
intention is to ensure consistency with the provision mentioned at 39(3)(e) above which relates
to those public bodies or office holders which may be added to APC’s. So, where a new body is
named as having a role and function relevant to the Committee it must be permitted to attend
meetings, is obliged to provide information, and is entitled to receive the Biennial Report.
20.
By virtue of section 70 of the Bill, this power is exercisable by statutory instrument
which is subject to negative procedure as provided for by section 70(3). By enabling the Scottish
Ministers to deal with this matter by subordinate legislation this provides them with the
flexibility to ensure that where such change is necessary and desirable for the operational
effectiveness of Committees in relation to adults at risk, the relevant duties are consistently
applied.
Sections 49(1) and 49(2)(d) – Power to define individuals who may be authorised to
perform functions given to councils
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Negative resolution
21.
The purpose of sections 49(1) and 49(2)(d) is to enable Scottish Ministers to prescribe by
order those individuals who are to be able to perform functions given to councils to investigate,
interview, examine, and remove adults known or believed to be at risk from abuse. Given the
need to act with sensitivity and professionalism in situations where interventions must be carried
out, it is important that those authorised to intervene are suitably qualified and trained to do so.
It is intended the order will initially include any qualified social work officer. It will be
necessary to keep under review the types of individuals able to perform such functions, and to be
able to amend categories of individuals when necessary.
22.
In relation to section 49(2), and with reference to section 8, only a registered health
professional can conduct a medical examination of an adult at risk. There may be occasions
when such an examination would best be made by a health professional already working with the
adult concerned e.g. a psychologist, or where a health practitioner with specific skills or
qualifications is required to conduct an examination e.g. a speech and language therapist. Given
the developing and expanding role now performed by such allied health professionals in
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providing care and support, the flexibility to prescribe certain categories of other health
professional competent to perform medical examinations is desired.
23.
By virtue of section 70 of the Bill, this power is exercisable by statutory instrument
which is subject to negative procedure as provided for by section 70(3). By enabling the Scottish
Ministers to deal with this matter by subordinate legislation this provides them with the
flexibility to ensure those able to perform such functions can, where necessary, be amended
expeditiously.
PART 2 – ADULTS WITH INCAPACITY
24.
Parts 2 and 3 of the Bill amend the Adults with Incapacity (Scotland) Act 2000 (“the
2000 Act”). These provisions make:
x

substantial changes to the regime for intromission with the funds of an adult;

x

changes affecting orders about incapable adults’ nearest relatives;

x

changes in connection with powers of attorney; and

x

changes in connection with intervention orders and guardianship orders.

Section 54 – inserts section 26(3A) in the 2000 Act
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Negative resolution
25.
Subsection (3)(f) of section 54 inserts this new provision in the 2000 Act. The Bill
provides that an organisation as well as an individual can apply for authority to intromit with
funds. This new subsection provides that the Public Guardian must refuse an application made
by an organisation where she is not satisfied that it satisfies prescribed matters. It is anticipated
that the matters that will be prescribed will include suitable accounting systems, sufficient
indemnity cover and employment of suitable staff to deal with such intromissions. It is
considered appropriate to prescribe such matters in regulations as they are of a procedural nature
and require, because of their nature, a flexible approach to accommodate change and
improvement in light of experience. The Public Guardian is consulting stakeholders and
developing operational procedures and guidance for organisations. Regulations made under this
section are subject to negative procedure by virtue of section 86(1) of the 2000 Act. It is
considered appropriate to deal with this by negative resolution procedure as it provides Scottish
Ministers with the flexibility to amend these prescribed matters, if required, in light of
experience.
Section 53(7) – inserts section 22A(3)(a) in the 2000 Act
Section 56 – inserts sections 26B(5)(a) and 26D(5) in the 2000 Act
Section 60 – inserts section 56A(b) in the 2000 Act
Section 61(10) inserts section 75A(b) in the 2000 Act
26.
None of the above provisions contain new delegated powers. However, as they link into
an existing scheme in the 2000 Act where the Scottish Ministers may prescribe the form and
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content of the registers maintained by the Public Guardian it is considered appropriate to explain
their effect. Section 53(7) makes provision for the revocation of continuing or welfare powers of
attorney. This includes a requirement for the Public Guardian to enter prescribed particulars on
receipt of a revocation notice. Section 56 makes provision for joint and reserve withdrawers.
This includes a requirement for the Public Guardian when granting the application to enter
prescribed particulars in the register maintained by her under section 6(2)(b)(iii) of the 2000 Act.
Sections 60 and 61 make provision for intervention orders and guardianship orders respectively.
This includes a requirement that where a person authorised under an intervention order or a
guardian dies the person’s personal representative shall, if they are aware of the existence of an
authority to intervene or of the existence of a guardianship, notify the Public Guardian who shall
enter prescribed particulars in the registers maintained by her under section 6(2)(b)(iv) and (v).
27.
Section 7 of the 2000 Act provides that the Scottish Ministers may prescribe the form and
content of the registers to be established and maintained under section 6(2)(b). Regulations
made under section 7 of the 2000 Act are subject to negative resolution procedure. None have
been made to date. It is considered that it continues to be appropriate for Scottish Ministers to be
able to prescribe the form and content of the registers established and maintained by the Public
Guardian under section 6(2)(b) and that the new provisions should be subject to these
registration requirements.
Section 55(1) – inserts section 26A(3)(b) in the 2000 Act
Section 56(2) – inserts section 26B(7) in the 2000 Act
Power conferred on:
The Scottish Ministers
Powers exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution
28.
Section 55(1) inserts a new section 26A into the 2000 Act. This provides that the Public
Guardian may, on application, issue a certificate of authority to a person who wishes to apply to
intromit with funds but cannot do so because of a lack of information as to the adult’s accounts.
The certificate will authorise a bank or other financial institution to provide confidential
information about an adult’s account or accounts, required for the purposes of making an
application for authority to intromit with funds. The new section 26A(3) applies various
provisions of section 26 to such applications including subsections (3) and (7) which make
provision for prescribing the period for objecting to the granting of the application. Section
56(2) inserts a new section 26B into the 2000 Act. This provides for the making of applications
to intromit with funds by joint withdrawers. The new section 26B(7) applies section 26(7) to (9)
to a decision of the Public Guardian to grant or refuse such an application. As described above
section 26(7) makes provision for prescribing the objecting to the granting of the application. It
is considered that it continues to be appropriate for Scottish Ministers to able to prescribe the
period for such objections as this is of a procedural nature and therefore requires a flexible
approach to accommodate change and improvement.

8
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Section 61(1)(d) – inserts section 57(6B)(c) in the 2000 Act
Power conferred on:
The Scottish Ministers
Powers exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution
29.
The new provision under section 57(6B)(c) of the 2000 Act gives Scottish Ministers
power to make regulations prescribing additional categories of medical practitioners who may
prepare a report on an examination and assessment of an adult with incapacity for the purposes
of section 57(3) and (by incorporation), section 53(4). The purpose of this paragraph is to
provide a greater degree of flexibility for the Scottish Ministers to extend the range of medical
practitioners who can complete a specialist report to support applications for intervention and
guardianship orders under the 2000 Act. At present it is only medical practitioners approved by
a Health Board or the State Hospitals Board for Scotland under section 22 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (“the 2003 Act”) who may provide a report in the
context of an application for these orders. Prior to the 2003 Act, under sections 53 and 57 one of
the reports had to be completed by a medical practitioner approved for the purposes of section 20
of the Mental Health (Scotland) Act 1984.
30.
The standards of training and expertise required of a section 22 doctor are now
mandatory unlike for section 20 doctors, and are also more stringent than previously, and there
will therefore be fewer section 22 doctors than there were section 20 doctors to prepare such
reports, particularly in remoter areas. This has given rise to concerns that there may be difficulty
in obtaining reports to support applications under the 2000 Act and consequential delays. This
new regulation making power provides the flexibility to extend this category by regulations in
the event: (a) that the change in requirements under the 2003 Act does indeed cause difficulty;
and (b) other types of training and accreditation come on stream which would meet the
requirements for a mental disorder specialist report to accompany applications for intervention
and guardianship orders. If regulations were made under this paragraph this would be done in
consultation with the Mental Welfare Commission and other key stakeholders. The Bill also
provides for reports from medical practitioners where the adult is abroad and this regulation
making power would provide for flexibility for the requirements relating to that particular
situation to be adjusted in line with any extension to the range of medical practitioners who can
complete specialist reports under sections 53 and 57.
PART 3 – ADULT SUPPORT ETC.: MISCELLANEOUS AMENDMENTS AND
REPEALS
Section 63 – Direct payments: sub-delegation to councils
Power conferred on:
The Scottish Ministers
Power exercisable by:
Orders made by statutory instrument
Parliamentary procedure: Negative resolution
31.
Section 63 of the Bill amends section 12B(6) of the Social Work (Scotland) Act 1968 by
making provision for Scottish Ministers to delegate their functions under section 12B of the Act
when the Scottish Ministers make regulations under this section. The effect is that local
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authorities are able to exercise the flexibility that is necessary for designing a direct payments
care package for any individual service user.
32.
Subordinate legislation made under section 12B of the 1968 Act is proposed in three
areas. Firstly, regulations will provide that local authorities can determine whether in any
individual case exceptional circumstances exist which would justify using direct payments to
secure such services from a category of close relative that is normally prevented. This change
was supported by a public consultation held in November 2004. Secondly, they will authorise
the payment of direct payments to other payees whom the local authority are satisfied are
capable of managing the payments, with or without assistance, if the local authority is not
satisfied that the beneficiary is so capable. Thirdly, they will remove the duty on local
authorities to pay direct payments for those aged under 18 unless the authority is satisfied that
the payment will safeguard or promote the welfare of the person.
Section 64(1)(c) – inserts sections 86(6) and (7) in the Social Work (Scotland) Act 1968
(“the 1968 Act”) – adjustments between councils in relation to social services etc.
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: For regulations made under section 86(6) and regulations
under 87(7), negative resolution procedure where the
regulations only make provision for ordinary residence as
respects the matters provided for in section 86(6). Where
regulations are made under section 87(7) which modify sections
86(2), (3) or (5)(b) of the 1968 Act, affirmative resolution
procedure.
33.
The provisions in section 64(1)(c) amend section 86 of the 1968 Act. Inserted subsection
(6) makes provision for adjustments between local authorities in relation to expenditure incurred
by them in providing community care services to an individual when that individual moves
between local authority areas. It is distinct from the provisions in the 1968 Act dealing with
charging the individual (see section 87 of the 1968 Act), but the “expenditure” which an
authority can recover under the existing provisions of section 86 of the 1968 Act should be its
net expenditure, after deducting any amount which it can charge the individual for under section
87 of the 1968 Act.
34.
Section 64(1)(c) of the Bill inserts new subsections (4) to (10) to section 86 of the 1968
Act. Section 86(4) and (5) of the 1968 Act allow adjustments to be made where a local authority
(“the responsible authority”) performs a function under the 1968 Act, Part II of the Children
(Scotland) Act 1995 (c.36) or sections 25 to 27 of the Mental Health (Care and Treatment)
(Scotland) Act 2003 (asp 13) (together “the mental health and community care enactments”) by
making arrangements with a person (“the provider”), in terms of which the provider undertakes
to accommodate an individual.
35.
Where the provider is another local authority, any expenditure incurred by the provider is
recoverable from the responsible authority (section 86(5)(a) of the 1968 Act) and any period
during which the individual is accommodated under the arrangements is to be disregarded in
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determining the person’s ordinary residence for the purposes of section 86(1) of the 1968 Act
(section 86(5)(b)). The purpose of section 86(5)(b) is to allow the responsible authority to, in
turn, recover its net expenditure (after deducting any amount which it may charge the individual
for under section 87 of the 1968 Act) in respect of the arrangements if the individual was, before
the provision of that accommodation, ordinarily resident in another local authority area (i.e. other
than the responsible authority’s area).
Section 86(6) and (7) of the 1968 Act
36.
Section 86(6) to (10) of the 1968 Act (the enabling powers being section 86(6) and (7))
allow the Scottish Ministers to make regulations governing expenditure adjustments between
local authorities where one local authority (“the other authority”) makes an arrangement with
another authority (“the providing authority”) for the providing authority to provide services or
facilities, but not accommodation, to an individual. This is where the purpose of the arrangement
is to enable the other authority to perform a function under the mental health and community
care enactments. Subject to the next paragraph, such regulations attract negative resolution
procedure (subject to annulment in pursuance of a resolution of the Scottish Parliament) (see
section 90 of the 1968 Act).
37.
As a separate matter, section 87(7) of the 1968 Act will also allow the Scottish Ministers
to make regulations which modify sections 86(2), 86(3) and new 86(5)(b), which make provision
for ordinary residence. Where such regulations are made containing such modifications, they
will attract affirmative resolution procedure under section 87(9).
38.
It is intended that the regulation making power in section 86(6) and (7) will be used to
make provision initially for “supported accommodation” such as alcohol or drug treatment
centres, where care services and facilities are provided but the accommodation is not. It is
intended that regulations will set out the detailed circumstances in which a local authority should
retain financial responsibility for the services and facilities provided by the providing authority
under the mental health and community care enactments with the aim of ensuring a fair
distribution of financial responsibility among authorities.
39.
The types of services and facilities provided in this context, their costs, and the ways in
which they are provided, are very varied and constantly changing. It is considered that
subordinate legislation is the most appropriate approach due to the flexibility of such a power.
Unless regulations also make modifications to section 86(2), (3) and (5)(b) of the 1968 Act, such
regulations will be by negative resolution of the Scottish Parliament. We consider that negative
resolution procedure is appropriate in this instance. Given the variety and changing nature of
these services and facilities, their provision and their costs, in our view it would be unduly
restrictive to have affirmative procedure.
40.
Regulations will be subject to affirmative procedure where they modify sections 86(2),
(3) and (5)(b) of the 1968 Act dealing with ordinary residence. It is considered necessary to have
the power to modify those provisions, again because of the changing nature (and costs) of care
service provision, and to ensure that there is always a fair distribution of financial responsibility
among local authorities. It is considered that draft affirmative procedure provides the appropriate
level of scrutiny by the Scottish Parliament.
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Section 64(2) – amends section 2 of the Community Care and Health (Scotland) Act 2002
(asp 5) (“the 2002 Act”)
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Affirmative resolution
41.
Section 2 of the 2002 Act already allows the Scottish Ministers to make provision by
regulations for (amongst other matters) what is and is not to be regarded as “accommodation”
under section 87(2) of the 1968 Act and sections 22, 26 and 65 of the National Assistance Act
1948 (c.29) (“the 1948 Act”). Those provisions of the 1968 Act and the 1948 Act together form
the basis of the current charging scheme for accommodation provided under the 1968 Act and
under section 25 of the Mental Health (Care and Treatment) (Scotland) Act 2003. The main
detail of the scheme is set out in the National Assistance (Assessment of Resources) Regulations
1992 (S.I. 1992/2977), as amended.
42.
Section 64(2) of the Bill amends the power in section 2 of the 2002 Act to enable the
Scottish Ministers to also provide what is and what is not to be regarded as “accommodation”
under section 86 of the 1968 Act. The amendment is intended to ensure that the meaning of
“accommodation” in section 86 of the 1968 Act can be aligned where necessary with the
meaning in section 87(2) of the 1968 Act (and under sections 22, 26 and 65 of the 1948 Act),
when the existing power under section 2 of the 2002 Act to alter the meaning of
“accommodation” in those sections is exercised.
43.
As explained in the previous entry for section 64(1)(c) of the Bill, section 86 of the 1968
Act is intended to allow adjustments between local authorities for expenditure incurred by them
in providing community care services to an individual when that individual moves between local
authority areas.
44.
The purpose of aligning the meaning of “accommodation” in section 86 with the charging
provisions in section 87 of the 1968 Act (and under sections 22, 26 and 65 of the 1948 Act) is so
that where a relevant local authority can charge the individual for providing services, it can only
recover its net (rather than gross) expenditure from the authority ultimately responsible for
funding the cost of providing those services. Again, this is intended to ensure a fair distribution
of financial responsibility among authorities. It is considered that draft affirmative procedure
provides the appropriate level of scrutiny by the Scottish Parliament.
Section 65 – inserts section 87A(1) into the Social Work (Scotland) Act 1968 (“the 1968
Act”) - Application of Social Work (Scotland) Act 1968: persons outwith Scotland
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Affirmative resolution
45.
Section 87A of the 1968 Act will provide a power for the Scottish Ministers to apply or
disapply by regulations the 1968 Act in its application to persons in Scotland whose
accommodation has been arranged by a local authority in any other part of the United Kingdom,
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the Channel Islands or the Isle of Man. This is intended to allow the Scottish Ministers to make
reciprocal provision following the commencement of section 5 of the Community Care and
Health (Scotland) Act 2002 (asp 5) (“the 2002 Act”). Section 5 of 2002 Act provides powers to
enable the Scottish Ministers to make regulations allowing Scottish local authorities to make
arrangements for the provision of accommodation in other parts of the UK, the Channel Islands
and the Isle of Man. Section 5(2) of the 2002 Act allows the Scottish Ministers to make
regulations modifying the 1968 Act in its application to such arrangements. Section 5 of the
2002 Act is yet to be commenced.
46.
The purpose of the powers in section 87A of the 1968 Act is to enable the Scottish
Ministers to achieve consistency as far as possible between Scotland and the other countries
when section 5 of the 2002 Act (and associated regulations made under it) are commenced.
Work on the commencement of section 5 and the reciprocal provisions required in the other parts
of the UK, the Channel Islands and Isle of Man is still ongoing. It is considered that subordinate
legislation is the most appropriate approach due to the flexibility of such a power, and given that
the 2002 Act already contains regulation making power to amend the 1968 Act for persons
having their accommodation provided outside Scotland.
47.
It is considered that draft affirmative procedure provides the appropriate level of scrutiny
by the Scottish Parliament.
PART 4 – FINAL PROVISIONS
Section 68(1) – Ancillary provision
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution/affirmative if it amends an Act
48.
This section provides that the Scottish Ministers may by order make such supplemental,
incidental, consequential, transitory, transitional or saving provision that they consider
appropriate for the purposes of, or in connection with, the Bill. Subsection (2) provides that such
an order may modify any enactment, instrument or document.
49.
This provision is considered to be necessary to allow flexibility if further changes are
found to be necessary as a result of the provisions in the Bill some of which may not become
apparent until after the Bill is commenced. The power whilst potentially wide is limited to the
extent that it can only be used if the Scottish Ministers consider it necessary or expedient for the
purposes of, or in consequence of the provisions of the Bill. Section 70(4) provides that any
order made under this section will be subject to affirmative procedure if it amends primary
legislation. It is submitted that this provides the appropriate level of parliamentary scrutiny for
the powers conferred.
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Section 71 – Commencement
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: None
50.
This section provides that the provisions of the Bill will come into force by order made
by the Scottish Ministers. Only Part 4 of the Bill will come into force on Royal Assent, except
for section 69 which introduces the minor and consequential amendments and repeals in
schedules 1 and 2 to the Bill (that section and the schedules will be commenced by
commencement order).
51.
The Executive considers that the remainder of the Bill should be commenced at such
times as the Scottish Ministers think appropriate or expedient. It is standard procedure for such
commencement provisions to be dealt with by subordinate legislation. Whilst the order, in
common with the usual practice for such orders, is not subject to any parliamentary procedure as
such, the Subordinate Legislation Committee will have the opportunity to consider the
instrument in terms of its remit.”
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Health Committee
16th Report, 2006 (Session 2)
The Adult Support and Protection (Scotland) Bill
The Committee reports to the Parliament as follows—
OVERVIEW
1. The Committee has examined the Bill through written and oral evidence
sessions, and through a series of meetings with groups of adults
potentially at risk of serious harm.
2. The Committee welcomes the measures included in parts 2 and 3 of the
Bill, which have been well received. They comprise a series of sensible
amendments to existing legislation which have been suggested as a
result of the operation of these pieces of legislation in practice over a
number of years. They are likely to significantly benefit adults with
incapacity, those who are cared for and their relatives. The proposals
have been widely supported.
3. The Committee has, however, major concerns over part 1 of the Bill and
in particular the new powers contained in sections 3-38, which, in certain
circumstances, permit adults at risk to be removed from their homes
against their will. This raises fundamental issues about the balance
between the reach of the state in its duty to protect, as against the rights
of the individual.
4. On the one hand this part of the Bill contains specific provisions – in
particular the power to gain access to premises to assess whether
someone is being abused - which could be genuinely useful and help to
counter the abuse of vulnerable people, especially the elderly. This power
has been widely welcomed as filling a gap in existing legislation.
5. On the other hand this part of the Bill is very widely drawn indeed encompassing as it stands potentially every adult member of the
population. In addition a number of the groups that the Bill is intended to
help, in particular disability groups, are opposed to it and they have raised
some serious issues in evidence before the Committee.
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6. The Committee believes that the Bill has the potential to fill a gap in the
current legislative framework. However, key definitions within it, and its
relationship with existing legislation are problematic. The Committee
believes that fundamental changes are necessary if it is to be a useful and
effective piece of legislation.
7. The following changes are required:
a) the definition of who is covered by part 1 of the Bill must be amended
so that it is not so all-encompassing and discriminatory in terms of
those with disabilities.
b) the term ‘abuse’ should be removed from the Bill and replaced with a
less pejorative term so that it does not stigmatise and alienate those
who have only been guilty of benign neglect, resulting in attempts to
improve circumstances for the adult at risk being hindered.
c) the Bill should be amended so that it does not override rights
established in other pieces of legislation, in particular the rights to
advocacy and advanced statements contained in the Mental Health
Act
d) the same right to appeal that is proposed for banning orders should
be extended to removal orders to reduce the risk of challenge under
the European Convention of Human Rights.
e) the definition of the person who has the power to enter premises
should be made more specific than ‘a council officer’.
f) the test which a Sheriff must apply before making a protection order
against the wishes of the adult at risk should be tightened.
8. The reasoning behind these proposed changes to the Bill are contained
in the full report which follows. The report also makes reference to other
more minor changes that the Committee would like to see made to this
part of the Bill.
9. The issues outlined above have emerged during the course of the
Committee’s consideration of the Bill. The Deputy Minister for Health and
Community Care has also become aware of the concerns and on 29
September wrote to the Committee (Annex C) outlining his response and
indicating a willingness to examine some of the issues, a stance which
was reinforced in his oral evidence to the Committee.
10. The Committee recognises that a number of these issues have only
emerged during the course of evidence giving and that the Deputy
Minister would wish to have time to consider the implications of changes.
It welcomes the flexibility indicated by the Minister. Nevertheless, given
the serious nature of these concerns, the Committee feels that if it is to
have confidence in the workability of the Bill it requires firm commitments
on its proposed changes before the close of stage 1.


132

2

Health Committee, 16th Report, 2006 (Session 2)
11. In the expectation that the Deputy Minister will respond positively to the
major concerns expressed by it, the Committee is content to approve the
general principles of the Bill.
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SUMMARY OF FINDINGS AND RECOMMENDATIONS
12. This part of the report reproduces the findings and recommendations made by
the Committee which follow in the main text.

Part 1 of the Bill
Overall
13. The Committee believes that there is a need to be particularly careful in
balancing the need to protect vulnerable people with the right of
individuals to live their lives as they choose. It is important that the Bill
does not become a mechanism to police lifestyles.
14. The Committee believes the provision to override the consent of the adult
at risk should be used only as an absolute last resort. The Bill, as
currently drafted, does not make this clear.
15. Taking all these issues into account, the Committee does believe, on
balance, that the Bill has the potential to fill a gap in the current legislative
framework. The power to gain entry to carry out an assessment of
whether harm is taking place and the establishment of Adult Protection
Committees, are particularly welcome. However, key definitions within
the Bill and its relationship with existing legislation are problematic. The
Committee believes that fundamental changes are necessary if it is to be a
useful and effective piece of legislation.
General Principles on Intervention [sections 1-2]
16. The Committee is happy to support the general principles under which
the Bill should operate, as set out in sections 1-2.
Definition of Those Covered – ‘Adults at Risk’ [section 3]
17. The Committee believes that the definition of adults at risk of abuse
currently contained within the Bill is not adequate. The Committee
recommends that a new definition is provided that is not so allencompassing, does not discriminate against particular groups and is
operationally effective.
18. The Health Committee supports the view of the Subordinate Legislation
Committee that the definition of ‘adults at risk’ is so fundamental to the
scope and impact of the Bill that it is inappropriate for it to be amendable
by subordinate legislation. The Committee recommends that Section 3 (2)
of the Bill, which permits the definition to be amended by subordinate
legislation, should be deleted.
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The Use of the term ‘Abuse’
19. It is the Committee’s view that the use of the term ‘abuse’ in the Bill is not
appropriate or helpful, given that adults at risk may have been subject to
benign neglect rather than deliberate abuse. Labelling someone an
‘abuser’ when they may themselves not be able to cope or simply have
reached the end of their tether may discourage a resolution of the
problems, or indeed the provision of care in the first place.
20. The Committee recommends that the term ‘abuse’ is removed from the
Bill and replaced by ‘serious harm’ or a similar term.
The Inter-Relationship with other Legislation
21. The Committee believes that those who are treated as adults at risk under
this Bill should have the same rights to advocacy services as those
subject to the similar provisions of the Mental Health (Treatment and
Care) Act.
22. The Committee recommends that the Minister commits to introducing a
right to advocacy services within the Bill.
23. The Committee believes that there should be a specific reference to
advance statements within the Bill so that there is no danger of the
provisions of the Mental Health (Treatment and Care) Act being
inadvertently overridden.
The Power for Council Officers to Enter Premises [section 6]
24. The Committee is supportive of the power to enter premises to undertake
an assessment of whether an adult at risk of abuse is genuinely under
threat. It believes that it will plug a gap in existing legislation which may
be putting adults unnecessarily at risk.
25. The Committee would wish to see a tightening of the definition of who
has the power to gain entry from the current broad one of ‘a council
officer’.
Orders and Appeals [section 13-22]
26. The Committee recognises that a balance must be struck on protection
orders between the desire to include an appeals procedure against them
in order to be compliant with ECHR legislation and the need to make the
orders practically workable.
27. The Committee therefore accepts the absence of an appeal procedure for
assessment orders. However, it believes that removal orders, which could
authorise the removal of people from their homes against their will, must
be able to be appealed if the Bill once enacted is not to be subsequently
challenged in court.
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28. The Committee recommends that the Minister amend the Bill to allow
removal orders to be appealed in the same manner as banning orders.
The Power to Override Consent
29. The conflicting evidence that has been presented on this issue has
generated significant concern on the part of the Committee. The provision
to override consent raises one of the most fundamental issues in the Bill
over the balance to be struck between the state’s duty to protect and the
individual’s right to live their lives in the way they choose. The Committee
recognises that this is a difficult balance to strike.
30. The Committee believes that the power to override an adult’s consent
should only be used as an absolute last resort when all other options
have been tried and when it is necessary to avoid immediate harm. The
Committee has been somewhat concerned that many of the case studies
referenced by witnesses including the Deputy Minister refer to
intervention in circumstances that do not equate to a last resort and
include for instance self-harm.
31. The Committee recommends that section 32 of the Bill be amended to
tighten the test which a Sheriff must apply before making a protection
order against the wishes of the adult at risk, to ensure that this action is
only taken as a last resort. This section should include the requirement
that, for removal and banning orders, the local authority demonstrates
that it has attempted all other options prior to seeking to override the
wishes of an adult at risk.
Resources and Reciprocity
32. The Committee shares the concern of the Finance Committee in regard to
the availability of resources to implement the Bill. It seeks assurances
from the Minister that appropriate resources will be available to ensure
that the Bill, if enacted, can be implemented effectively. Their availability
may indeed be as important in assisting adults at risk as the Bill itself.
33. The Committee is concerned that some aspects of resources, for
example respite care, may not be easily available. For this reason the
Committee recommends that a firm principle of ‘reciprocity’ is built into
the general principles of part 1 of the Bill to ensure that no one is removed
from their home without appropriate care and accommodation being
available.
Adult Protection Committees [sections 39-44]
34. The Committee is fully supportive of the creation of Adult Protection
Committees believing that they will improve the focus on adult protection
and provide a useful tool for monitoring how the issue is being dealt with.
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35. The Committee has sympathy for the view that the voluntary sector
should be represented on Adult Protection Committees, provided that
consideration is given to the balance of membership overall.
36. The Committee also shares the view expressed by some witnesses that
APCs should not automatically cover only one local authority area, but
should be more broadly based where this is appropriate.

Part 2 of the Bill
Adults with Incapacity
37. The Health Committee supports the proposals at Section 52.
38. The Health Committee supports the proposals at Section 53.
39. The Committee notes the concerns of the Scottish Legal Aid Board, and
asks the Scottish Executive to provide the clarification sought by the
Scottish Legal Aid Board.
40. The Health Committee supports the proposals at Sections 54 – 59
41. The Health Committee supports the proposals at Sections 60 – 61.

Part 3 of the Bill
The ‘Liable Relative Rule’
42. The Health Committee supports the proposals at Section 62.
Direct Payments
43. The Committee notes the request by the Scottish Association for Mental
Health that those subject to compulsory treatment under the Mental
Health Act should not be excluded from direct payments and seeks the
Executive’s comments.
44. The Health Committee supports the proposals at Section 63.
‘Ordinary Residence’
45. The Health Committee supports the proposals at Sections 64 – 65.
46. The Committee recommends that the Executive establishes transitional
arrangements under the ‘ordinary residence’ provisions of the Community
Care and Health Act by order so that a recipient of a care package
continues to receive that package whilst the relevant local authorities
agree the financial aspects.
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Compulsory Treatment Orders.
47. The Health Committee supports the proposals at Section 67.

INTRODUCTION
48. The Adult Support and Protection (Scotland) Bill was introduced in the Scottish
Parliament on 30 March 2006 by Mr Andy Kerr, Minister for Health and
Community Care. The Bill was referred to the Health Committee as lead
Committee by the Parliamentary Bureau on 18 April 2006.
49. The Bill was also referred to the Subordinate Legislation Committee to consider
the powers contained within it. The Committee’s report is contained in Annex A.
50. The Finance Committee agreed to adopt a level 3 scrutiny for the Financial
Memorandum and took evidence from the Deputy Minister for Health and
Community Care and others. The Committee made a number of criticisms of
the Financial Memorandum. The Committee’s report is also contained in Annex
A.
51. The Health Committee issued an open call for evidence and received
responses from 50 organisations and individuals. The Committee selected 45
people from these submissions to give oral evidence to it. The Committee held
these session on 5, 12, 19 September and a further one with the Deputy
Minister for Health and Community Care on 3 October.
52. In addition the Committee arranged for small groups of Members to meet with
those directly affected by the Bill. Members met with groups of older people
from Fife in Kinghorn (organised by Age Concern), with a group of those with
mental illness in Edinburgh (organised by the Scottish Association for Mental
Health) and with a group of those with learning disabilities in Glasgow
(organised by Enable).
53. The Report has been structured as follows. Section 1 considers the general
issues regarding part 1 of the Bill. Sections 2-10 then go through the specific
issues that have emerges in terms of part 1 of the Bill. The sections generally
follow the order of appearance of these issues in the Bill. Section 11 onwards
deals with parts 2-4 of the Bill.
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ADULT SUPPORT AND PROTECTION (SCOTLAND) BILL
PART ONE OF THE BILL

1. Part One Overall
54. The Committee’s consideration of the Adult Support and Protection Bill has
been complicated by the fact that its provisions relate very closely to those
contained in existing legislation: the Mental Health (Treatment and Care)
(Scotland) Act 2003 and the Adults with Incapacity (Scotland) Act 2000. Indeed
the Bill has been described as filling gaps in the existing legislation. It is
perhaps helpful therefore to outline in layman’s language what part 1 of the Bill
does in relation to these two Acts, before considering the response to the
consultation on the Bill and the Committee’s view.
55. The Mental Health Act gives local authorities the duty to inquire after those who
are mentally ill and may be ‘at risk’. It contains powers to enter premises, carry
out assessments and remove the mentally ill person if necessary.
56. The Adults with Incapacity Act gives local authorities (and others) the duty to
inquire after adults who do not have ‘capacity’ and may be ‘at risk’. It does not
include powers to enter premises. Someone who does not have ‘capacity’ is
defined as someone who is incapable of acting or making major decisions due
to mental disorder or inability to communicate due to physical disability.
57. The Adult Support and Protection Bill is different in that it places a duty on local
authorities to inquire about people who have capacity, but may be unable to
protect themselves because they are affected by ‘disability, mental disorder,
illness, infirmity, or ageing’. As it stands therefore the Bill potentially covers the
whole adult population at certain stages of an individual’s life.
58. The Bill contains the power to enter premises to assess whether someone is at
risk or not (unlike the Adults with Incapacity Act) and it introduces a banning
order, which permits the ‘abuser’ to be removed from the premises rather than
the ‘abused’, as under the Mental Health Act.
59. There are thus two controversial elements within the Bill that differentiate it
from the existing legislation:
a) it potentially covers the whole adult population (and defines those who may
be at risk according to criteria such as disability),
b) it allows the wishes of the adult at risk to be overridden, even though they
have mental and physical capacity.
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60. The written evidence that the Committee received was very supportive of the
Bill in principle. Thirty-three organisations and individuals responded by the
deadline and made comments on Part 1 of the Bill Of these, 28 were generally
in favour of the principles in Part 1. Age Concern Scotland for instance, which
has been one of the prime promoters of the Bill, believed it would send a ‘strong
message that abuse in any form against any individual is unacceptable and that
those who may be more at risk of abuse because of their life circumstances will
be offered additional protective measures’.
61. The Convention of Scottish Local Authorities (COSLA) also strongly supported
the general principles of the Bill, noting that there was a clear need for the
legislation not only from the perspective of local authorities but also those who
were vulnerable and at risk of abuse. These comments were echoed by others
including the Association of Directors of Social Work (ADSW), which noted that
there could be problems in the existing legislative framework in gaining access
to individuals in settings where there is evidence or suspicion that an adult is at
risk.
62. The general support for the Bill from those who have the responsibility for
protecting vulnerable adults and implementing the legislation was replicated in
the oral evidence that the Committee received. Reference was made repeatedly
to the gap that would be filled by the Bill and to the clarity that it would provide.
63. George Graham of the Association of Chief Police Officers reported: ‘From an
ACPOS policing perspective, therefore, there is no doubt that the Bill's
provisions will enhance the protection of adults who may be seen to be
vulnerable, so we welcome the Bill.’ (HC Col 2669)
64. Alex Davidson of ADSW concurred: ‘The Association of Directors of Social
Work very much welcomes the Bill. There are occasions—not large in
number—when we seriously lack the mechanisms to enable us to take action in
this area.’ (HC Col 2987)
65. Dr John Starr of the Royal College of Physicians of Edinburgh argued: ‘The Bill
fills a gap in relation to issues of autonomy. There are people who lack
autonomy because they lack will—for example, if they have suffered a
catastrophic event such as a subarachnoid haemorrhage and are unable to
frame wishes—and there are people who lack autonomy because of a lack of
mental capacity. There are also situations in which people have both will and
mental capacity but lack autonomy because they are unable to Act for
themselves and are in dependent relationships. In relation to those
circumstances, there is a gap in the legislation.’ (HC Col 2998)
66. This position was supported by Glenda Cook of NHS Greater Glasgow and
Clyde: ‘We confirm our support on the basis that, as has been said, the Adults
with Incapacity (Scotland) Act 2000 and the Mental Health (Care and
Treatment) (Scotland) Act 2003 do not cover a number of people—people who
have capacity but who could be vulnerable to abuse from carers.’(HC Col 3019)
67. Adrian Ward, on behalf of the law Society also argued that the Bill fills a gap in
existing legislation: ‘It should also be borne in mind that the 2000 (Adults with
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Incapacity) Act deals with people who are considered incapable under its terms
and that the 2003 (Mental Health) Act deals with people who are considered
mentally disordered under its terms, but there are others who are vulnerable
and who need protection. In addition, if the Bill is enacted, some of the
protections in it will better address some of the needs of people within the
categories addressed by the 2000 and 2003 Acts, so I welcome the Bill. (HC
Col 2970)
68. Donny Lyons of the Mental Welfare Commission also felt that the clarity offered
by the Bill was important: ‘We have investigated some situations in which an
intervention was made under existing legislation, but that is not always clear.
The tone that the Bill will set and the emphasis that it will place are important.’
(HC Col 3019)
69. The local authority position was also clear: ‘COSLA represents 31 local
authorities that are unanimous in their support for the Bill.’ Val de Souza,
COSLA (HC Col 3021)
70. Ann Ferguson on behalf of Age Concern was also clear about the benefits: ‘It
was helpful to be reminded that there are bits of legislation around that could be
used in situations of abuse. However, the reality is that the existing legislation is
not working.’ (HC Col 3051)
71. However, there were a number of submissions against key elements of the Bill
in principle. Uniquely in the Committee’s experience, a number of the main
bodies representing those whom the Bill is intended to protect are firmly against
key provisions of it.
72. Whilst those representing the elderly are firmly in favour of the Bill, those
representing people with disabilities have the most concerns over it. These
bodies include the Scottish Association for Mental Health representing those
with mental illness, Enable Scotland representing those with learning difficulties,
and Inclusion Scotland covering 20 locally based organisations for those with
physical disabilities.
73. The main concerns of these organisations are that:
a) the Bill is unnecessary given existing legislation and criminal law.
b) it discriminates against those with disabilities by specifying them in the
definition of adults at risk and allowing their consent to be overridden, even
if they have capacity.
c) it overrides some beneficial measures contained in existing legislation.
74. There is thus a concern that aspects of the Bill could detract from the
autonomy of people with disabilities rather than enhancing it.
75. This view was expressed in the written submissions made to the Committee.
Enable Scotland for instance considered that the evidence to support a gap in
the legislative framework was anecdotal. It argued that past problems had been
the result of failures to act under the existing framework rather than a lack of
11
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legislation to act under and that consideration should first be given to amending
existing legislation. Enable added that there was a danger the Bill would create
barriers to abuse being reported, believing that many people falling within the
scope of the Bill are very protective of their independence and fear being
perceived as unable to cope - they need to feel that they can criticise care
providers, talk about problems and make complaints without fear of the
consequences.
76. This view was supported by Sandra McDougall of SAMH in oral evidence:
‘The 2003 Act, which was implemented in October last year, includes the power
to seek warrants to gain entry to premises, to have someone medically
examined and to access records and it provides for removal orders. I am not
entirely clear why people with mental disorder therefore have to be covered by
the Bill. I appreciate that the Bill contains additional powers in relation to
banning orders but, leaving those aside, there is clear duplication with the 2003
Act, for which no adequate explanation has been given.’ (HC Col 3042)
77. The Committee has some sympathy with these concerns.
78. The Bill does raise some fundamental issues about the conflict between the
need to protect the most vulnerable in society and the right of those individuals
to live their own lives.
79. The issue was recognised by some of those giving evidence, for instance Val
de Souza representing COSLA: ‘In such situations, professional judgment is
important. There will always be tensions between people's right to be protected
and their right to determine how they live their lives.’ (HC Col 3026)
80. One of the concerns in this context has been that the scope of the Bill and the
powers contained within it are much greater than is required to tackle the
problem. This was referred to by Louis Skehal of North Ayrshire Council, who
nevertheless supported the Bill: ‘…the question is whether the Bill takes a
sledgehammer to crack a nut… Balance is involved. There are people about
whom we are concerned and for whom we cannot act.’ (HC Col 3020)
81. The Committee believes that there is a need to be careful in balancing the
need to protect vulnerable people with the right of individuals to live their
lives as they choose. It is important that the Bill does not become a
mechanism to police lifestyles.
82. The Committee believes the provision to override the consent of the adult
at risk should be used only as an absolute last resort. The Bill, as
currently drafted, does not make this clear.
83. The specific issues raised by the Bill’s proposals for overriding the consent of
an adult at risk are covered in section 8.
84. There does also appear to be a risk that this Bill would be used instead of the
criminal law in some instances. The Committee was concerned that many of the
examples given by witnesses of where the Bill would be used seemed more
rightly to be cases for criminal prosecution rather than civil action.


142

12

Health Committee, 16th Report, 2006 (Session 2)
85. This concern was substantiated somewhat by the evidence of Andy Leigh from
Lothian and Borders Police. When questioned on this issue, he responded: ‘The
burden of proof depends on whether we are talking about criminality, which
would have to be established beyond all reasonable doubt, or about civil
evidence on the balance of probabilities. The Bill certainly seems to give us the
option to consider using civil legislation powers.’ (HC Col 3013)
86. By contrast the Deputy Minister explained how he expected the criminal and
civil law to work in his oral evidence to the Committee: ‘However, the Bill was
introduced to create powers for local authorities to access premises, for
example, and to intervene effectively in advance of, or independently of, the
production of evidence that a criminal act had been committed…. I do not
perceive a risk that there will be fewer criminal investigations; rather, I perceive
the potential to uncover more circumstances in which people are at risk or are
the subject of harm which were not previously uncovered…’ (HC Col 3095-6)
87. The concern has also been expressed that the current problem with providing
adult protection lies as much with a lack of understanding of the powers that are
currently available, as with the lack of legislation itself. Lesley Boal of Lothian
and Borders Police responded to Kate Maclean, ‘You are probably right to
suggest that some legislation has been misinterpreted or misunderstood.’ (HC
Col 3015)
88. The high-profile case in the Borders for instance which gave rise to a demand
for better adult protection involved an adult with learning difficulties and
therefore could have been handled using powers already available under the
Mental Health Act, rather than requiring new legislation.
89. The Minister alluded to this issue indirectly in his oral evidence: ‘Additional
legislation is required to ensure that powers of intervention exist and that local
authorities know that they exist and will use them.’ (HC Col 3096)
90. Taking all these issues into account, the Committee does believe, on
balance, that the Bill has the potential to fill a gap in the current legislative
framework. The power to gain entry to carry out an assessment of
whether harm is taking place and the establishment of Adult Protection
Committees, are particularly welcome. However, key definitions within
the Bill and its relationship with existing legislation are problematic. The
Committee believes that fundamental changes are necessary if it is to be a
useful and effective piece of legislation.
91. The Committee sets out in the following sections what the specific nature of its
concerns are and how these can be tackled by the Executive in order to
develop the Bill to the stage where its general principles are acceptable.

13
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2. General Principles on Intervention [Sections 1-2]
92. Sections 1 and 2 of the Bill set out general principles under which the Bill
should function. The incorporation of general principles was originally
suggested by the Bill Steering Group. In general terms the principles seek to
minimise the interference in the life of an adult at risk, to take their views into
account and not to discriminate against them.
93. There was considerable support amongst witnesses for the sentiments
expressed in the general principles.
94. On a number of issues which are alluded to in the principles however (for
instance advocacy and reciprocity) witnesses felt that there should be firmer
references on the face of the Bill. These issues are dealt with in the relevant
sections below.
95. The Committee is happy to support the general principles under which
the Bill should operate, as set out in sections 1-2.

3. Definition of Those Covered - ‘Adults at Risk’ [Section 3]
96. Section 3 of the Bill defines adults at risk as those aged 16 or over, ‘who
because they are affected by disability, mental disorder, illness, infirmity or
ageing are unable to protect themselves from abuse, or, are more vulnerable to
being abused than persons who are not so affected’.
97. This definition has aroused a lot of comment. Twenty-two of the 33 written
responses that discussed Part 1 of the Bill made substantive comments
regarding the definition of an ‘adult at risk of abuse’. Only five of these were
content with the definition as drafted, including North Ayrshire Council and Age
Concern Scotland. Of the remaining 28 responses, there were a variety of
concerns and suggestions. Many felt that the definition was too broad, or that it
is being made on the wrong basis.
98. A number of organisations were concerned that the definition was too wide.
The National Autistic Society was concerned that the definition of an ‘adult at
risk’ is so broad that it may conflict with the right, for those people who have the
capacity to do so, to make their own informed consensual decisions about the
relationships they enter into.
99. The British Medical Association (BMA) considered that people should only be
considered at risk if they meet particular criteria, namely: ‘(a) that they are
unable to safeguard their personal welfare, property or financial affairs and may
need extra support by reason of mental disorder or disability, age or illness, and
(b) if they are unable to care for themselves, or unable to protect themselves
against significant harm or exploitation.
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100. Inclusion Scotland suggested that ‘adult at risk’ should only be applied in
circumstances where the adult or an independent advocate working on behalf of
the adult agrees freely and without coercion, or where the adult is proved to
have lack a mental capacity.
101. Those who gave oral evidence also expressed major reservations about the
definition of adults at risk of abuse.
102. George Graham of the Association of Chief Police Officers argued: ‘The
challenge is to define clearly, or narrowly, what constitutes a vulnerable person,
bearing in mind the difficulty that will arise if the definition remains too broad. I
do not have a simple answer, but there is still some work to be done to narrow
the definition.’ (HC Col 2973)
103. Dr Starr, representing the Royal College of Physicians of Edinburgh made a
similar point: ‘In the Bill, however, what is meant by an ‘adult at risk’ seems far
more nebulous.’ (HC col 2989)
104. In addition to the approach taken to defining those at risk, a number of
witnesses had a particular problem with the inclusion of ‘ageing’ as criteria.
105. Dr Starr contended: ‘There are difficulties with the definition. One of our
concerns is that if ageing people are covered in the definition when infirmity and
disability are already included, what does that mean?’ Royal College of
Physicians of Edinburgh (HC col 2988). This was supported by Dr Neill
Simpson, of the Royal College of Psychiatrists ‘I share the view that ageing in
itself should not be part of the definition.’ (HC col 2989)
106. Dr Sheena MacDonald NHS Borders raised the issue of whether this may be
seen as discriminatory: ‘People who suffer from an infirmity or come under the
other descriptions of ‘adults at risk’ could include older people. To leave ‘ageing’
in isolation is probably potentially discriminatory; it could be embraced by the
other language that is used. (HC col 3015)
107. The Committee believes that the definition of adults at risk of abuse
currently contained within the Bill is not adequate. The Committee
recommends that a new definition is provided that is not so allencompassing, does not discriminate against particular groups and is
operationally effective.
108. It is also the case that the Bill permits the Executive to alter the definition of
‘adults at risk’ by subordinate legislation. Given that the definition is so
fundamental to the impact of the Bill and indeed controversial, this does not
appear appropriate.
109. The Subordinate Legislation Committee independently examined this issue,
and wrote to the Executive on it. The Committee’s view, having considered the
matter was ‘On balance, therefore, the Committee found the Executive’s
justification for delegating the power to amend the definition of ‘adults at risk’ to
be unconvincing and therefore is not persuaded that the power is appropriate.’
(para 12).
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110. The Health Committee supports the view of the Subordinate Legislation
Committee that the definition of ‘adults at risk’ is so fundamental to the
scope and impact of the Bill that it is inappropriate for it to be amendable
by subordinate legislation. The Committee recommends that Section 3 (2)
of the Bill, which permits the definition to be amended by subordinate
legislation, should be deleted.

4. The Use of the term ‘Abuse’ [Section 4]
111. Section 50 of the Bill defines the term ‘abuse’ for the purpose of this Part of
the Bill. It is specified to include ‘any conduct which harms or exploits an
individual, and in particular includes physical abuse; psychological abuse; theft,
fraud, embezzlement and extortion; self abuse; and, any other conduct which
causes fear, alarm or distress or which dishonestly appropriates property’.
112. A total of 18 respondents made substantive written comments regarding the
definition. Of these only four stated they were in general agreement with the
definitions as drafted, including Age Concern Scotland and the British Medical
Association. However, the remainder had concerns either regarding the whole
definition or the use of particular phrases contained within it.
113. The main issue is that ‘abuse’ is a highly pejorative term, and implies that
whoever has been harming the adult at risk is an ‘abuser’ and has acted with
deliberate intent to harm.
114. In his written evidence Adrian Ward considered that the terminology ‘abuse’
and ‘abuser’ as unwise and unhelpful, having regard to current perceptions of
those terms. He argued that the use of such terminology is likely to result in
opposition to applications because of the perceived consequences of branding
someone an ‘abuser’ and contended that the draft Bill prepared by the Scottish
Law Commission achieved ‘appropriate protections with admirable clarity
without using such emotive and unhelpful terminology.’ He suggested that
references to ‘abuse’ should be amended to instead refer to ‘harm’.
115. This issue was raised again in oral evidences by a number of witnesses,
including Adrian Ward, appearing on behalf of the Law Society: ‘My main
concern is with the term ‘abuse’. Between the earlier consultations and the Bill,
the scope of the provisions has been narrowed from people at risk of harm to
people at risk of abuse. The Bill deals with everything in terms of abuse, abused
and abuser. Life is not as simple as that. People can be misguided. Sometimes,
they may not do things very well and know it; sometimes, they think that what
they are doing is for the best. I imagine that, when someone is trying to sort out
a situation, the legislation will be there in the background. If one says that the
legislation in the background addresses harm, it is much more likely to be well
received by those to whom one is talking than if one says that the legislation
labels them as an abuser.’ Adrian Ward, Law Society of Scotland (HC col 2972)
116. This view was supported by the Royal College of Physicians: ‘We have
moved away from using the word abuse and I am sure that that is also true for
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social work colleagues. The reason is that when we are dealing with such
situations of dependency, we have to work with both the person who provides
the care and the person who is dependent—and potentially being abused. We
do not want legal frameworks to be a big stick in the background because that
is not how we work—we want to open up dialogue. Introducing pejorative terms
such as abuse is unhelpful.’ Dr Starr, Royal College of Physicians of Edinburgh
(HC Col 2989)
117. Those representing non-professional organisations also expressed similar
views ‘As a non-expert, I just wanted to make the point that abuse is a horrid
word, which conjures up all sorts of perceptions about what might be going on.
In many cases, what we are discussing is more of a failure in the duty of
reasonable care.’ Patrick Mark, Parkinson’s Disease Society (HC Col 3061)
118. The Committee is mindful that there also may be issues about the health
and well-being of carers themselves, many of whom go largely unsupported.
Equally it has to be remembered that carers who are immediate family
members are usually untrained. In those circumstances, even a ‘duty of
reasonable care’ may be quite onerous. If that duty is to be inserted into family
life, it may actively dissuade people from seeking help in the first place.
119. Martin Cawley of Quarriers also raised concerns regarding the introduction of
a duty of care: ‘…we would wish to support the concept of people with learning
disabilities and physical disabilities taking much more control over their own
lives rather than having a restrictive duty of care.’ (HC Col 3041)
120. It is the Committee’s view that the use of the term ‘abuse’ in the Bill is
not appropriate or helpful, given that adults at risk may have been subject
to benign neglect rather than deliberate abuse. Labelling someone an
‘abuser’ when they may themselves not be able to cope or simply have
reached the end of their tether may discourage a resolution of the
problems, or indeed the provision of care in the first place.
121. The Committee recommends that the term ‘abuse’ is removed from the
Bill and replaced by ‘serious harm’ or a similar term.

5. The Inter - Relationship with other Legislation
122. The powers proposed in the Adult Support and Protection Bill are closely
related to those already enacted in Mental Health (Care and Treatment) Act
2003 and the Adults with Incapacity Act 2000. A number of those submitting
evidence to the Committee are concerned that the Bill may override powers
already given in these pieces of legislation.
123. Ten respondents to the written consultation considered that the Bill should
contain a right to independent advocacy. Most submissions in this regard came
from voluntary organisations, though two councils also made reference to it.
Those making the point included the Scottish Association for Mental Health,
Age Concern Scotland and East Lothian Council.
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124. This is particularly important because, as Disability Agenda Scotland pointed
out, such a right to access independent advocacy exists in the Mental Health
(Care and Treatment) Act. Disability Agenda Scotland and Orkney Council both
argued that advocacy will be important in ensuring that those affected by the Bill
would be able to fully participate and be represented in proceedings. Quarriers
also commented in its submission on the current lack of advocacy services
generally and called for greater consideration into how such services could be
provided.
125. The importance of advocacy for those affected by the Bill was also reinforced
in the oral evidence sessions, where it was highlighted by other organisations.
126. Joanna Daly of the National Autistic Society of Scotland argued: ‘It is
important that interventions are well planned and that adults are involved.
Advocacy is vital in assuring that adults play a key role.’ (HC Col 3042)
127. This view was supported by Patrick Mark of the Parkinson’s Disease
Society: ‘Advocacy is important in the context of the Bill. The people with whom
we are concerned who are in the later stages of Parkinson's disease have
communication problems—a loss of volume as well as a loss of mobility. It
would be to their great advantage if someone they trusted could speak on their
behalf and put forward their views.’ (HC Col 3046)
128. It can be argued that it is particularly important that the voice of adults at risk
is heard, given that the powers available under the Bill include the ability to
remove them or their carers from their homes.
129. The general principles of the Bill recognise the importance of providing
support to allow adults at risk to participate in decision-making, but the Bill
contains no explicit right to advocacy. There is mention in the Bill of the
possibility of a Sheriff appointing a ‘safeguarder’, but no explanation of their
role.
130. The Minister was questioned on this issue by the Committee when he
appeared before it. He indicated that he ‘would not rule out independent
advocacy’. He also stated: ‘Given Kate Maclean's questions about ensuring that
we do not unduly override other provisions, we would want to be consistent if
we can be. I am happy to come back to the committee on that at stage 2’ (HC
Col 3107).
131. The Committee believes that those who are treated as adults at risk
under this Bill should have the same rights to advocacy services as those
subject to the similar provisions of the Mental Health (Treatment and
Care) Act.
132. The Committee recommends that the Minister commits to introducing a
right to advocacy services within the Bill.
133. An allied issue is that of ‘advance statements’ which was raised at one of the
meetings with groups of adults potentially at risk. The Mental Health (Care and
Treatment) Act makes provision for advance statements that permit those
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affected to state in advance their preferences for care should they become
mentally ill, for instance.
134. The Bill makes reference to ‘the adult’s ascertainable wishes and feelings
(past and present)’ in the general principles, but there is no specific reference or
right to advance statements.
135. The Minister, in his appearance before the Committee made reference to this
provision and indicated that it would have to be taken into account by a Sheriff
in agreeing to a protection order, but that it could be overridden (HC Col 3099).
136. The Committee recommends that there should be a specific reference
to advance statements within the Bill so that there is no danger of the
provisions of the Mental Health (Treatment and Care) Act being
inadvertently overridden.

6. The Power for Council Officers to Enter Premises [Section 6]
137. Section 4 of the Bill proposes a duty on councils to make inquiries about an
adult’s well-being, property or financial affairs, where the person falls within the
definition of an adult at risk and the council knows or believes it may have to
intervene in order to protect the adult from abuse. Section 5 requires relevant
public bodies to cooperate with one another where abuse is known or
suspected. Sections 6-9 (and 33) of the Bill then proposes that local authority
officers are given powers of investigation in cases involving adults at risk.
138. This power includes the right of entry to investigate premises and the power
to conduct private interviews and to inspect records. It also allows a health
professional to conduct a medical examination. The Bill further proposes that in
cases where an officer cannot gain entry a sheriff would be able to grant a
warrant for entry. However, the Bill does not allow interviews or medical
examinations to take place without the consent of the adult at risk.
139. There is widespread support for these provisions in the Bill, in particular the
right to gain entry to carry out initial investigations to determine whether any
abuse is taking place. This is regarded as a definite barrier at present.
140. There are also fewer concerns about using the powers against the will of the
adult at risk to make an assessment, than there are about removal or banning
orders, which are covered below.
141. Fourteen of those making written submissions made specific comments on
these sections of the Bill. There appeared to be general support for the
provisions, though the majority of respondents discussed specific aspects of
what is proposed, rather than the general concept.
142. In oral evidence presented to the Committee there was also strong support
for the power to enter premises to make an assessment.
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143. George Graham representing the Association of Chief Police Officers stated:
‘At the moment, there is a definite gap in that respect, even from the policing
perspective. Where no authority exists for us to enter a house, a care home or
any other establishment in which care is being given, we have no way of
gaining entry other than through the subtle means that police officers and others
use. The provision would fill the existing gap in the first assessment phase.’ (HC
col 2978)
144. Interestingly this view was very much the one expressed in evidence that the
Committee took from member bodies of the Borders Adult Protection
Committee, which is in some ways a pilot of what is proposed under the Bill.
145. Eibhlin McHugh of Borders Council, and a member of the Adult Protection
Committee reported that: ‘At the moment, if we know that a person might be
vulnerable and there are concerns about them but we cannot intervene under
the Adults with Incapacity (Scotland) Act 2000 or the Mental Health (Care and
Treatment) (Scotland) Act 2003, we do not have the powers to investigate.’ (HC
col 3005)
146. This view was echoed by another member of the Adult Protection Committee,
Andy Leigh of Lothian and Borders Police: ‘That is a big gap in protection for
people, so we need emergency powers to allow us to get in and carry out an
assessment.’ (HC col 3006)
147. The only concern that has surfaced in regard to this power is in regard to who
is given the power to enter a premises. Under the Adults with Incapacity Act
community care team staff have the ability to act. Under the Mental Health
(Treatment and Care) Act it is mental health officers or doctors. Under the Adult
Support and Protection Bill however the power to enter premises is vested in
any council officer, which seems unnecessarily broad.
148. The issue was raised with the Minister in oral evidence. He responded: ‘I am
happy to consider that further at stage 2. The aim is clearly to cover those who
have responsibility for protecting individuals.’ (HC Col 3112)
149. The Committee is supportive of the power to enter premises to
undertake an assessment of whether an adult at risk of abuse is genuinely
under threat. It believes that it will plug a gap in existing legislation which
may be putting adults unnecessarily at risk.
150. The Committee would wish to see a tightening of the definition of who
has the power to gain entry from the current broad one of ‘a council
officer’.

7. Orders and Appeals [Sections 13-22]
151. The Bill proposes three types of protection order when an adult is at risk of
abuse – assessment orders, removal orders and banning orders. Of the written
submissions discussing part 1 of the Bill, 20 made substantive comments about
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protection orders. Most of these were detailed points made about particular
orders.
152. However, this is one area where there appears to be a divergence of view
between those representing different groups who will be covered by the Bill.
Those representing the elderly are very much in favour of the provisions and
those representing specific groups, such as those with disabilities or mental
illness are much less enthusiastic.
153. Age Concern Scotland in its written evidence for instance, argues in favour of
the orders. It contends that assessment and removal orders will support an
alleged victim’s right not be abused and ensure some intervention when the
victim is not in a position to assert his or her own rights.
154. However, other bodies remain much more sceptical about the practical
usefulness of the orders when they are being applied without the consent of
those concerned.
155. Sandra McDougall of the Scottish Association for Mental Health reported in
oral evidence: ‘I have yet to see a case study that has convinced me of the
need for either of the orders and I am deeply sceptical about how effective the
orders will be if they are used against the wishes of the people to whom they
will apply. As Norman Dunning has pointed out, assessment and removal
orders do not include a right to detain someone—rightly so. Once the powers
are exercised, someone could choose to leave and go back to the situation they
were in before.’ (HC Col 3049)
156. Martin Cawley of Quarriers also highlighted in his oral evidence some of the
potential practical difficulties of implementing protection orders: ‘Removal and
banning orders will give rise to complicated scenarios. There are so many
different situations that a local authority can find itself in before making its
decision. For example, should a person be removed from their own tenancy?
Should a person effectively be banned from their own home if that is where the
care is being provided? There are many complications that could conflict with
various rights that an individual, the victim or the perpetrator might have. As
Norman Dunning said, the question is whether the Bill is robust enough to stand
up in that regard and whether things risk becoming farcical, to use his word.’
(HC Col 3049)
157. The other issue which has attracted attention is the ability to appeal the
various orders, with concerns expressed that the inability to do so may lead to
the Bill being challenged in the courts.
158. The Deputy Minister, in his oral evidence, set down the proposals and the
reasoning behind them: ‘The removal order and the assessment order both
have a limited life and there is no appeals process for them. Those orders have
a short duration and are intended to provide an urgent response to an urgent
situation in the circumstances that Helen Eadie asked about. Banning orders
have a longer duration and there is a right of appeal in relation to them. To
follow the analogy that was made earlier, a temporary banning order will be the
interim version and there will be a right of appeal with the approval of the sheriff
21
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principal. However, for a longer-term banning order, there will be a right of
appeal without the matter first being referred to the sheriff principal.’ (HC Col
3108)
159. The Committee questioned Adrian Ward of the Law Society on the issue of
the lack of appeals and whether it would leave the law open to challenge as
contravening article 8 of the European Convention of Human Rights. His view
was that the lack of an appeals procedure for the assessment and removal
orders would leave the law open to challenge. (Health Committee Col 2981)
160. The Committee recognises that a balance must be struck on protection
orders between the desire to include an appeals procedure against them
in order to be compliant with ECHR legislation and the need to make the
orders practically workable.
161. The Committee therefore accepts the absence of an appeal procedure
for assessment orders. However, it believes that removal orders, which
could authorise the removal of people from their homes against their will,
must be able to be appealed if the Bill once enacted is not to be
subsequently challenged in court.
162. The Committee recommends that the Minister amend the Bill to allow
removal orders to be appealed in the same manner as banning orders.
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8. The Power to Override Consent [Section 32]
163. Section 32 of the Bill proposes that a sheriff must not make a protection order
if they know that the affected adult at risk has refused consent to the granting of
the order. However, a refusal to consent can be ignored if the sheriff or the
person enforcing the order reasonably believes that the adult at risk has been
‘unduly pressurised to refuse consent’.
164. The Bill defines ‘undue pressure’ as present if the ‘abuse which the order or
action is intended to prevent is being, or is likely to be, inflicted by a person in
whom the adult at risk has confidence and trust, and that the adult at risk would
consent if the adult did not have confidence and trust in that person,’ (section
32, paragraph 4).
165. This element is one of the most contentious parts of the Bill. It is highly
controversial in that it has sharply divided those bodies that represent the
groups who will be covered by this provision. In general those who would
implement the Bill and those representing elderly groups are very much in
favour, whilst those representing people with disabilities are against it. It is
probably fair to say that without the provision to override the consent of the
adult at risk many of the other elements of opposition to the Bill would fall away.
166. The difference of views is very evident in the written submissions made to the
Committee. In all, 15 submissions made substantive comments about consent
and undue pressure.
167. Enable Scotland believed the concept of ‘undue pressure’ was highly
subjective. It argued that people with learning disabilities had fought hard for
the right to take risks and make their own decisions. It considered the
provisions to be a backwards step because they were based on the idea that
people with learning disabilities are automatically more vulnerable than
everyone else.
168. Enable also questioned the basis on which a third party can make a
judgement of ‘undue pressure’ against the wishes of a person with capacity to
understand, arguing that this is a gross infringement of that person’s rights.
This was also the view of NUS Scotland and SAMH. Disability Agenda
Scotland shared this view, arguing that the proposal could breach Article 8 (the
right to private and family life) and Article 14 (non-discrimination) of the
European Convention of Human Rights.
169. Other bodies were more supportive of the proposal. East Lothian Council
stated it was aware of the tension between the powers proposed in the Bill and
the human rights of individuals affected.
However, it contended that,
historically, the presumption, or balance, about whether to investigate or
intervene, or not, had favoured the perpetrator. It believed the Bill would
redress the balance and help to drive cultural change: the way agencies think
and act and their assumptions and values in relation to adult abuse.
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170. The Quarriers organisation also recognised the tension. However, it
considered that the underlying principles of the Bill – the minimum, least
restrictive intervention and only when it is of benefit to the adult - should offer a
degree of reassurance in this area. The National Autistic Society argued that
the provision of ‘undue pressure’ was necessary to protect individuals, such as
those with autistic spectrum disorder, who may have difficulties in
understanding social situations and relationships and may thus be at risk from
being pressured by an abusive person.
171. The sharp division of opinion between representative bodies on this issue
was also repeated in an oral evidence round table session organised by the
Committee, which brought these groups together.
172. Ann Ferguson of Age Concern Scotland was clear that: ‘We must send out a
clear message that the abuse of people who might be more vulnerable than
others will simply not be tolerated, and giving someone the responsibility for
doing something about that is the Bill's major thrust. Assessment orders, for
example, will allow officials to access potential victims in order to ascertain their
wishes. After all, it is important that they are allowed to take control of the
situation.’ (HC Col 3062) However, she also expressed some reservations
about proceeding without consent. (HC Col 3062)
173. The most forthright opposition to this element of the Bill was expressed by
Kevin Morris on behalf of NUS Scotland Disabled Students. ‘If someone is
being held against their will, legislation already exists that allows people to enter
the property to ascertain what is going on. If that does not work, it is down to a
failure of the existing system. It is about resources and not just about getting
another piece of legislation that will be ignored by the different parties.’ (HC Col
3040)
174. He also articulated the concern expressed by many groups that the Bill would
disempower those with disabilities: ‘What offends me most about the way in
which the Bill is written is that it takes quite a patronising view of disabled
people. It will not support the adult at risk to make their own complaint or ask for
some kind of intervention and allow them to feel confident that they will get the
necessary support to do so and that it will not backfire in some way. The Bill just
seeks to have someone else come in and act for the adult at risk, which is the
wrong attitude. We are moving towards having independent living and choice
and control for disabled people. The Bill will take back a lot of what we have
worked long and hard for for disabled people.’ (HC Col 3040)
175. Martin Cawley of Quarriers shared some of these misgivings but recognised
the need to protect. ‘…we would wish to support the concept of people with
learning disabilities and physical disabilities taking much more control over their
own lives rather than the concept of having a restrictive duty of care. However,
we cannot ignore the fact that some of the country's most vulnerable people will
be at risk.’ (HC Col 3041)
176. Others were less sympathetic to this view. Joanna Daly of the National
Autistic Society Scotland responded: ‘I disagree with Kevin Morris… Because
people with autism have difficulty relating to the world around them, they might
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have difficulty understanding social convention and protocol and the fact that
relationships involve dialogue and knowing what to expect of people and what is
expected of them in return. A person with autism might not know that they were
being abused.’ (HC Col 3052)
177. However, other groups representing those with disabilities were generally
consistent in their opposition, which particularly relates to their concern that they
are singled out in the definition of those covered (see above) by the Bill. Faye
Gatenby of Capability Scotland for instance reported that: ‘The people who work
with Capability Scotland to whom I have spoken have been all for the idea of
protecting people who need protecting—that is not in question. However, they
expressed a lot of concern when they realised that the Bill covers them, too.
Perhaps we need to play around with the definition.’ (HC Col 3041)
178. Norman Dunning of Enable expressed the fear that: ‘many people with
learning difficulties feel that under the Bill they could easily be misunderstood,
especially as it includes provision for a judgment to be made about whether
they are acting under undue pressure.’ (HC Col 3043)
179. Andrew Reid of Inclusion Scotland reported that: ‘Inclusion Scotland feels
strongly that disabled people are being treated differently and are not being
dealt with under the appropriate criminal procedures.’ (HC Col 3044) ‘Why treat
disabled people any differently from women or other people who suffer
domestic abuse?’ he argued. (HC Col 3044)
180. The conflicting evidence that has been presented on this issue has
generated significant concern on the part of the Committee. The provision
to override consent raises one of the most fundamental issues in the Bill
over the balance to be struck between the state’s duty to protect and the
individual’s right to live their lives in the way they choose. The Committee
recognises that this is a difficult balance to strike.
181. The Committee believes that the power to override an adult’s consent
should only be used as an absolute last resort when all other options
have been tried and when it is necessary to avoid immediate harm. The
Committee has been somewhat concerned that many of the case studies
referenced by witnesses including the Deputy Minister refer to
intervention in circumstances that do not equate to a last resort and
include for instance self-harm.
182. The Committee recommends that section 32 of the Bill be amended to
tighten the test which a Sheriff must apply before making a protection
order against the wishes of the adult at risk, to ensure that this action is
only taken as a last resort. This section should include the requirement
that, for removal and banning orders, the local authority demonstrates
that it has attempted all other options prior to seeking to override the
wishes of an adult at risk.

25


155

Health Committee, 16th Report, 2006 (Session 2)
9. Resources and Reciprocity
183. Many bodies submitting evidence to the Committee have raised concerns
about the additional resources that will be required to implement the Bill
effectively. Concerns have focussed not so much on the costs of Adult
Protection Committees, but on the additional resources that local authority
social work departments will require to provide additional care identified through
assessment orders, or respite care to those removed from their homes for
instance.
184. The concern about a lack of committed resources was shared by the Finance
Committee, which comments in its report on the Bill: ‘…there is concern that
Parliament is being asked to consider a proposal for which there is no specific
funding provision, despite the Financial Memorandum detailing significant
additional costs which will fall on local authorities (paragraph 34).
185. Additional resources are being proposed by the Executive and the Deputy
Minister set out the basis for this in his oral evidence: ‘We recognise that
resources might be required in a couple of areas. One is the provision of adult
protection mechanisms, including committees that we expect each local
authority to put in place, and the other is provision of care managers, who would
be responsible for the delivery of services to the individuals in question.
Members have seen the figures, which we have assessed at about £5 million
for each area. Given the recent work that the adult protection unit in the Borders
has done, it provided us with the best basis on which to estimate the potential
cost. That is the ballpark that we are in. We do not expect that a person being
removed under a removal order—I stress that such a circumstance would be
unusual—would be removed for a significant length of time. Members will be
aware of the limits on the length of time in the legislation. Therefore, we do not
expect that to have significant additional resource implications for the Bill.’ (HC
Col 3109)
186. However, as the Deputy Minister indicated in his evidence to the Finance
Committee, the additional resources proposed are part of a bid under the
spending review and not yet committed. There is also a significant difference in
opinion between the Minister and COSLA over what level of additional
resources are required. COSLA’s estimate is roughly double the Executive’s
proposed allocation.
187. Many of the professionals involved have questioned the availability of
resources to deal with the implications of the Bill and not just financial ones.
Alex Davidson of the Association of Directors of Social Work reported: ‘The Bill
has resource implications for us. The removal orders will test us. We will need
to consider forms of accommodation that are fit for purpose and right for the
kind of people with whom we might deal. We do not have ready solutions to
those issues…’ (HC Col 2991)
188. Dr Starr on behalf of the Royal College of Physicians of Edinburgh
commented on the respite care situation in Lothian saying: ‘I can speak locally
when I say that, at present, that kind of care would not be readily available for
many people who are in that situation. (HC Col 2993)
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189. Eibhlin McHugh of Scottish Borders Council also gave the Committee
valuable evidence on resources based on the experience of the Borders Adult
Protection Committee’s work. She confirmed that there would be a significant
additional call on resources as a result of the new powers in the Bill, (HC Col
3009).
190. She identified the additional calls as deriving from: the cost of establishing an
Adult Protection Unit; training and awareness raising resulting in more referrals;
an increase in care packages as a result of investigations; and monitoring of
continuing risks.
191. Questioned about her expectations if the Bill was passed she offered: ‘Our
experience over the past two years is that we have had a lot of activity involving
people with learning disabilities and we have had an increase in activity with
older people. We believe that the scope of the Bill will mean that there will be an
increase in activity with people who have physical disabilities. Therefore we
think that we will see a continuing rise in activity.’ (HC Col 3010)
192. There are therefore some concerns about the resources available to
implement the Bill including particular concerns about the availability of respite
care, which is already stretched in many areas and also the availability of
professional social workers whilst recruitment problems exist in many areas.
193. With this in mind a number of bodies have expressed concerns about
whether removing adults at risk from their homes might actually result in them
being placed in less appropriate accommodation and circumstances. To avoid
this eventuality, it has been suggested that the principle of ‘reciprocity’ be
included within the Bill. This would mean that an adult at risk could only be
removed if the local authority could guarantee to provide an appropriate place of
safety and support services equivalent to the circumstances they had been
removed from.
194. Both the Scottish Association for Mental Health and Adrian Ward proposed
by way of written evidence that the principle of reciprocity be added to the Bill.
SAMH explained this was necessary to ensure those carrying out statutory
duties have regard to the importance of the provision of appropriate services
and support for the adult at risk, including ongoing services and support when
the adult is no longer subject to protective orders.
195. Sandra McDougall repeated the Scottish Association for Mental Health’s call
for a principle of reciprocity to be included in the Bill in oral evidence: ‘The
guiding principles in the Bill are particularly important. I am disappointed that we
do not have the principle of reciprocity in the Bill as we did under the Mental
Health (Care and Treatment) (Scotland) Act 2003; given the concerns about
resources, I think that it has to be included.’ (HC Col 3042)
196. She also explained why this is a significant issue for SAMH: ‘Someone asked
me what would happen and what they would be offered if they were the subject
of a removal order. They wanted to know whether they would be offered a
viable alternative to returning to their abusive situation, such as good quality
emergency housing that would be available right away, as well as counselling
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and support. We all know how long waiting lists to see psychologists are. What
other support services will people be offered, especially in the light of the fact
that the person who is alleged to be abusing them may well be providing them
with daily care, support and social interaction? If all those things are not offered
to people, people might choose to return to the situation that they have left.’ (HC
Col 3050)
197. A number of organisations have raised the wider issue of whether the
approach to dealing with the issue of adults at risk is right in terms of the
balance between legislation and resources, believing that the emphasis should
be more on the resources. Joyce Wilson of Disability Agenda Scotland argued:
‘The Bill's emphasis is very much on formal measures, rather than on the right
kind of supportive resources that might be available to families and
individuals….. What happens after the seven days of the removal order are up,
if respite care or a residential care facility of some sort is used? The opportunity
to consider what happens then is lacking in the Bill.’ (HC Col 3058)
198. Faye Gatenby of Capability Scotland, commenting on the issue, said in oral
evidence: ‘My impression from the debate is that there is no question but that
there is a problem and that people need to be supported, but I wonder whether
the Bill is the right way to address that. It almost feels as if, although you can
pass legislation, it is not so easy to address the problems of overburdened
social work departments or police forces. Those are perhaps the real issues.
The Bill can be passed, but will that be the job done? (HC Col 3050)
199. The Committee shares the concern of the Finance Committee in regard
to the availability of resources to implement the Bill. It seeks assurances
from the Minister that appropriate resources will be available to ensure
that the Bill, if enacted, can be implemented effectively. Their availability
may indeed be as important in assisting adults at risk as the Bill itself.
200. The Committee is also concerned that some aspects of resources, for
example respite care, may not be easily available. For this reason the
Committee recommends that a firm principle of ‘reciprocity’ is built into
the general principles of part 1 of the Bill to ensure that no one is removed
from their home without appropriate care and accommodation being
available.

10. Adult Protection Committees [Sections 39-44]
201. The Bill proposes that each local authority must establish an Adult Protection
Committee (APC) to ‘take a strategic overview in jointly managing adult
protection policies, systems and procedures at a local level’. In carrying out
their functions APCs would be required to cooperate with a range of public
bodies (the relevant local authority, the Care Commission, the relevant NHS
Board , the chief constable of the relevant police force and any other public
body specified by Scottish Ministers) in order to safeguard adults at risk.
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202. The Bill proposes that each council would be responsible for appointing an
independent convenor of the APC and the other members. Each of the public
bodies listed above would be required to nominate a member, athough the Care
Commisison is only required to appoint such a person if it wishes.
203. In its call for evidence, the Committee asked for views on the role, structures
and powers of the proposed APCs. There appeared to be general contentment
with what was proposed, although 28 respondents suggested amendments on
specific aspects.
These can be broken down into two main areas –
membership on one hand, and the functions and powers on the other.
204. One of the most common comments made about the membership of APCs
was the fact that neither service users, particularly those that would be most
affected by the Bill nor carers, were explicitly given a role on them. This was
mentioned by Enable Scotland, Disability Agenda Scotland and West Lothian
Council.
205. There was also a call from some bodies, for example the National Autistic
Society, that voluntary sector providers be involved. However, the level of
involvement proposed differed amongst respondents. The City of Edinburgh
Council thought such bodies should have a duty to cooperate with APCs, whilst
Enable Scotland considered that APCs should be under a duty to consult with
the sector. Age Concern Scotland argued that it could be complicated to
incorporate voluntary sector providers as members of APCs as they could
represent specific interests, making it difficult to guarantee appropriate and
comprehensive representation.
206. The Royal College of Physicians of Edinburgh was concerned to ensure
that APCs did not become over-bureaucratic. It noted that the Bill made no
statement as to the maximum number of members for an APC and argued that
it would be unreasonable for councils to appoint co-optees who would
outnumber the members appointed by right under the Bill.
207. The appointment of an independent chair was another key area of
discussion. Some organisations including Age Concern Scotland were happy
with the proposal. However, several respondents, particularly from local
government, queried the provision..
Angus Adult Protection Committee
questioned why APCs could not be chaired from within the local authority.
Whilst it could recognise the benefits of having an independent chair from an
agency not responsible for interventions under the Act, having this enshrined in
legislation could present some difficulties when an appropriate independent
chair could not be identified.
208. COSLA stated that there needed to be absolute clarity about the chair’s role
and accountability. Orkney Council made a similar point and wanted all APC
members and partners, including the local authority, to retain responsibility for
the exercise of their powers and responsibilities and for their agency response
to any recommendations of the APC.
209. In written evidence, 21 respondents made comments on the functions and
powers of APCs and there appeared to be general agreement with what was
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proposed. East Renfrewshire CHCP considered the role, structure and powers
of APCs to be reasonable and consistent with the approach to child protection.
North Ayrshire Council welcomed both the proposal that APCs would be
strategic bodies and also the approach of defining APCs in statute. It believed
this would help to ensure fuller engagement by all agencies and assist in taking
forward the adult protection agenda.
210. However, North Ayrshire Council amongst many others, including for
instance Enable Scotland, sought greater clarity with regard to governance
arrangements and accountability. COSLA related some concerns about APCs
and their reporting and governance arrangements, the differing approach to
strategic and operational issues and co-ordination across the range of partner
organisations. It argued that issues of accountability and authority were key
and that local authorities must retain responsibility for the exercise of their
powers and responsibilities.
211. The National Autistic Society considered that there should be an inter-agency
protocol that explicitly set out the roles and responsibilities of all bodies involved
with APCs. Age Concern Scotland also believed it was important to have clear
guidance to ensure consistency of approach and standards. It considered that
this would help to prevent over zealous interpretation of the legislation by some
local authorities.
212. Some respondents concentrated their comments on those bodies with whom
APCs had a duty to cooperate. Adrian Ward considered that the Mental
Welfare Commission and the Public Guardian should be included in the duty.
Disability Agenda Scotland thought APCs should have a duty to consult with
service users, carers and voluntary service providers.
213. There was some discussion regarding the resource implications that would
be associated with the creation and maintenance of the APCs. The Association
of Directors of Social Work thought there may be difficulties for key individuals
and organisations to resource both APCs and Child Protection Committees. It
suggested a high level Safeguarding Board, addressing child protection, adult
protection and domestic violence. The Care Commission suggested that the
administrative burden associated with APCs could be reduced if shared
agreements among neighbouring local authorities were reached. COSLA (HC,
2006c) agreed, arguing that there should be the possibility of joint committees
across local authority areas.
214. The weight of written evidence in favour of APCs was such that the
Committee did not focus its attention on this aspect of the Bill to any great
extent in oral evidence. Nevertheless it did question members of the Borders
APC on their experience of running a Protection Committee for the past 2 years.
The view of Eileen Moir of NHS Borders, and a member of the Committee, was
clear: ‘The concept of the adult protection committee is welcome. Its great
strengths are its co-ordination of all of the agencies and the fact that it has an
independent chair.’ (HC Col 3017)
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215. There is therefore widespread support for the creation of Adult Protection
Committees and whilst some witnesses have concerns regarding some of their
operational aspects, they are universally welcomed.
216. The Committee is fully supportive of the creation of Adult Protection
Committees believing that they will improve the focus on adult protection
and provide a useful tool for monitoring how the issue is being dealt with.
217. The Committee has sympathy for the view that the voluntary sector
should be represented on Adult Protection Committees, provided that
consideration is given to the balance of membership overall.
218. The Committee also shares the view expressed by some witnesses that
APCs should not automatically cover only one local authority area, but
should be more broadly based where this is appropriate.
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PART TWO OF THE BILL
11. Adults with Incapacity
219. Part 2 of the Bill contains provisions amending the Adults with Incapacity
(Scotland) Act 2000, addressing issues that have arisen since the
implementation of this Act. Only 8 respondents to the Call for Evidence
discussed this part of the Bill – generally they were content with the aims of this
part, but made specific comments on particular sections.
220. Section 52 deals with orders about incapable adults’ nearest relatives. Under
the 2000 Act, an adult’s nearest relative in a hierarchy of relatives has the right
to receive information about that adult. However section 4 of the Act allows an
adult with incapacity to apply to the Court of Session or a sheriff for an order to
have the nearest relative displaced. As only an adult with incapacity can apply
for an order, this may cause difficulties. The Bill therefore proposes that any
person claiming an interest in the adult’s affairs may apply to have the nearest
relative displaced.
221. The Health Committee supports the proposals at Section 52.
222. Section 53 proposes changes to the regulations regarding powers of
attorney. It aims to simplifying the process of obtaining such powers, the
certification involved and when these powers become operational.
223. At present there is no express provision in the Act dealing with the revocation
of powers of attorney. Section 53(7) introduces such a provision. In his written
evidence, Adrian Ward argued that revocation should be completed in the same
manner as when a power of attorney is granted, ‘because the risks are the
same and the potential consequences are similar.’
224. The Health Committee supports the proposals at Section 53.
225. Sections 54 - 59 deal with the process of intromiting with funds. This is the
means by which an individual family member, friend or carer can have the legal
authority to access and manage the day-to-day finances of someone who lacks
the ability to do so for themselves. Once granted, a certificate of authority is
granted to this person (the Withdrawer).
226. Under the 2000 Act, an application is made to the Public Guardian
accompanied by a medical certificate. In written evidence a number of
comments were received.
227. Section 54 proposes that the current process be extended to allow
organisations and local authorities to apply to intromit with funds. The Quarriers
organisation indicated in written evidence: ‘We are particularly appreciative of
the proposal that organisations will be able to apply to intromit with funds, and
are currently working with the Office of the Public Guardian to develop
appropriate regulations and guidance. We regard this as a natural progression
of the support we currently provide for people with disabilities and have in place
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well-established standards, clear guidelines and robust policies and procedures
for handling the money of people we support. There may, however, be
challenges for some organisations whose development in this area is less
sophisticated and consideration should be given to how these organisations can
be supported.’
228. Section 55 proposes that the Public Guardian be permitted, on application, to
issue a certificate of authority to a person who wishes to apply to intromit with
funds but who can not do so because of a lack of information as to the adult’s
accounts. This certificate authorises a bank or other financial institution to
provide confidential information.
229. In evidence, the Scottish Legal Aid Board stated: ‘Clarification is required as
to whether the provisions contained with Section 55 will allow applicants to
obtain the necessary financial information to complete an application for Advice
and Assistance or civil legal aid, where the resources of the adult are required
to assess financial eligibility.’
230. The Committee notes the concerns of the Scottish Legal Aid Board, and
asks the Scottish Executive to provide the clarification sought by the
Scottish Legal Aid Board.
231. Under the Act, only one person may apply to intromit with funds. The
Executive believes this is inflexible. Section 56 makes provision for joint
withdrawers. The Scottish Legal Aid Board noted that this ‘will raise issues as to
the means test to be applied where the applicant is a person claiming an
interest in the welfare, property or financial affairs of the incapable adult. The
applicant’s personal resources will be brought to account, unless an
amendment is made to Regulation 14(3) of the Civil Legal Aid (Scotland)
Regulations 2002, to allow the Board to consider the means of the incapable
adult.’
232. The Health Committee supports the proposals at Sections 54 – 59
233. Sections 60 – 61 deal with Intervention Orders and Guardianship Orders.
Intervention orders are usually concerned with one-off or time-limited actions or
decisions made on behalf of an adult who is no longer capable of making a
decision; Guardianship Orders are intended for longer term or continuous
management. In both instances these are granted by a sheriff at a court hearing
and must be registered by the Public Guardian.
234. Under the 2000 Act, applications for both types of order have to be
accompanied by two medical reports of incapacity relating to the specific
decision making powers requested. Additionally, other reports are required for
financial and welfare matters. The purposes of these reports are to establish the
appropriateness of the order and the suitability of the person named to act as
intervener or guardian. Both types of order must be launched with the court 30
days before the hearing.
235. In written evidence, Adrian Ward commented on the procedure for renewing
Guardianship Orders stating that, ‘At present, procedure to renew guardianship
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is the same as procedure to create a new guardianship. The procedure is in
practice more cumbersome and expensive than anticipated. Average costs are
in the region £2,000 - £3,000. Aware of this, sheriffs frequently grant indefinite
appointments, which is not always consistent with the original intention that
appointments should be subject to review.’
236. Under the Act, sheriffs have a general discretion to extend the 30 day limit for
reports. However the Executive accepts that it can be difficult to obtain and
lodge all reports within the time limit. The Bill proposes that the sheriff should
expressly have the discretion to lengthen the period for lodging the reports. The
Royal College of Psychiatrists Scottish Division welcomed this in its written
evidence: ‘We welcome the changes suggested to the AWI Act and are pleased
that Sheriffs will have the discretion to use reports completed more than 30
days apart. It is extremely difficult at present…when the two medical reports are
done and no-one agency seems to take overall responsibility for this.’
237. The Executive also accept that the current framework demanding 2 medical
certificates can cause difficulties. The Bill proposes allowing Scottish Ministers
regulatory powers to prescribe new classes of medical practitioners so that if
and when new qualification and training are available they can be
accommodated.
238. The Bill will also allow for more flexibility for medical reports to be undertaken
by practitioners in the country the person lives, should that be outside Scotland.
The BMA Scotland in its written evidence noted that it could ‘see the benefits of
implementing these amendments within the context of adults moving between
the four countries of the UK'. However, it had concerns about the wider
application of this provision: ‘for patients not living in the UK, and where
regulation and standards of health care and education are not as robust as that
in the UK, the BMA would recommend that ‘special experience in relation to
mental disorders’ be defined in greater detail.’
239. The Health Committee supports the proposals at Sections 60 – 61.

PART THREE OF THE BILL
240. Part 3 of the Bill proposes amendments to a number of existing pieces of
legislation, in particular the Social Work (Scotland) Act 1968 and the Mental
Health (Care and Treatment) (Scotland) Act 2003.
241. Only 5 submissions commenting on these proposals were received in the
written evidence sent to the Committee.
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12. The “Liable Relative Rule”
242. Section 62 proposes the repeal of the ‘liable relative rule’ under sections 42
and 43 of the National Assistance Act 1948 which allows local authorities the
right to demand a contribution from the spouse or parent of care home
residents.
243. The Health Committee supports the proposals at Section 62.

13. Direct Payments
244. Section 63 allows local authorities the right, in exceptional cases, to disapply
the prescribed list for direct payments. Under the 1968 Act, Scottish Ministers
can prescribe people who cannot be employed by using direct payments.
Essentially, if a person is a member of such a prescribed category, they cannot
be allow to deliver services to an assessed person – this includes relatives at
the same address or a spouse at a different address to the beneficiary.
245. The Executive believes however, that there will be cases where the person
will want to have a close relative to support them. This was welcomed by the
National Autistic Society Scotland in its written evidence: ‘where an individual
has difficulty in interacting with strangers (for example where the person has an
autistic spectrum disorder (ASD)) this may justify such a situation. The NAS
welcomes this proposal which is vital to allow for the best range of care and
support for individuals with ASD.’
246. The Health Committee supports the proposals at Section 63.
247. The Scottish Association for Mental Health submitted additional written
evidence seeking a further amendment to this provision. Currently those who
are subject to compulsory treatment under the Mental Health Act are excluded
from the possibility of using direct payments.
248. In its submission SAMH maintains: ‘It should not be assumed that someone
is incapable of managing a direct payment, simply because they are subject to
compulsory powers under the 2003 Act. It is well recognised that whilst some
people with mental disorder may be incapable of exercising certain choices or
decisions during a particular period, they will be perfectly capable of exercising
many others. People subject to compulsory powers already face significant
restrictions on their liberty and freedom of choice. These restrictions should be
kept to the minimum necessary to prevent unnecessary discrimination. This is
recognised in the guiding principles of the 2003 Act.’
249. SAMH further argues: ‘We believe it is inconsistent with these principles for
people subject to compulsory powers to be automatically excluded from
managing direct payments, without any assessment of whether they are
capable of doing so. Where someone is actually incapable of managing a direct
payment, they would in any event be excluded under the regulations on the
basis of that incapacity. Where someone is subject to compulsory powers, we
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believe that it should be possible for their care plan to accommodate
arrangements for direct payments.’
250. The Committee notes the request by the Scottish Association for
Mental Health that those subject to compulsory treatment under the
Mental Health Act should not be excluded from direct payments and seeks
the Executive’s comments.

14. Ordinary Residence
251. Sections 64 – 65 propose amendments to the 1968 Act in relation to ‘ordinary
residence’. The Executive holds the view the local authority in which a person is
ordinarily resident is financially responsible for the provision of community care
services for that person. Whilst there has been guidance on this issue, there
has never been any legal definition of ‘ordinary residence’ and this has
sometimes led to disputes between local authorities.
252. Section 64 seeks to clarify the position by stipulating under what
circumstances a local authority will be responsible for funding community care
services. Additionally, under section 5 of the Community Care and Health
(Scotland) Act 2002, Scottish Ministers can amend the 1968 Act to enable
Scottish local authorities to make placements to other parts of the UK, the
Channel Islands and the Isle of Man. This power has not yet been exercised;
however a policy regarding reciprocal arrangements is currently being
discussed between relevant authorities and Scottish Ministers. Ministers would
need a new power under the 1968 Act to implement it if agreed. Section 65
proposes such a power.
253. In its written evidence Quarriers welcomed this proposal and was expansive
about the problems that the current arrangements create: ‘this will go some way
towards addressing the complex difficulties we are currently facing in the
provision of care across local authority boundaries, with particular complications
in adult placement services. There are many examples of increasing problems
being faced in trying to access services both for the people in placements and
the carers. Negotiations with a multiplicity of local authorities – and on occasion,
a multiplicity of different personnel within local authorities – have become an
increasingly onerous and complex burden, diverting time and energy from the
provision of care. Increased paperwork, more delay in the provision of services,
less flexibility and inadequate resources constantly hinder our efforts to provide
proper support to our placements.’
254. Quarriers outlined the specific problems as:
x Refusal to fund changing needs of people with complex disabilities
x Refusal to undertake carers’ assessments
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x Disagreement between local authorities over where responsibility lies for
funding respite and over the level of respite required, and disputes over
previously agreed respite arrangements.
x Difficulty in the provision of daytime opportunities and dispute over where
responsibility for payment of such supports lies’.
255. In addition, the Committee received written evidence from an individual, Mr
Neil Kenny, discussing his difficulties in receiving a care package because of a
dispute between local authorities over ordinary residence following a move from
England to Scotland. Mr Kenny suggested that transitional arrangements are
put in place to ensure that those who require a care package continue to get
such support whilst local authorities come to an agreement.
256. This issue was raised by the Committee in oral evidence. Harry Garland
representing Orkney Islands Council stated: ‘There is value in having in the Bill
some specific recommendation about transition’. Louis Skehal of North Ayrshire
Council concurred: ‘We need to develop a protocol. The Association of
Directors of Social Work looked at developing an ordinary residence protocol to
provide that somebody picks up the tab while negotiations go on’. (HC col 3029)
257. This view was also supported by Sandra McDonald, (the Public Guardian):
‘We have the same sort of issues with incapable adults. They might be clearly
incapable, but because it is difficult to determine their ordinary residence, they
feel as though they are left in the middle without knowing who is responsible. I
support your suggestion.’ (HC col 3030)
258. In his response on this issue, the Deputy Minister suggested that: ‘Part 4 of
the Bill will allow us to make transitional arrangements by order.’ (HC col 3113)
259. The Health Committee supports the proposals at Sections 64 – 65.
260. The Committee recommends that the Executive establishes transitional
arrangements under the ‘ordinary residence’ provisions of the Community
Care and Health Act by order so that a recipient of a care package
continues to receive that package whilst the relevant local authorities
agree the financial aspects.

15. The Public Guardian
261. Section 66 of the Bill extends the power of the Public Guardian to take part in
or initiate court proceedings when it appears necessary to safeguard the
financial affairs of an adult with incapacity. In its written evidence the Scottish
Legal Aid Board commented that this: ‘may raise questions as to the availability
of other rights or facilities, or a joint or common interest. Those issues could
affect the availability of civil legal aid to individual applicants.’
262. The Health Committee supports the proposals at Section 66.

37


167

Health Committee, 16th Report, 2006 (Session 2)

16. Compulsory Treatment Orders.
263. Section 67 proposes amending aspects of the Mental Health (Scotland) Act
2003 with regards to compulsory treatment orders which the Executive feels do
not meet their original policy intentions.
264. The Health Committee supports the proposals at Section 67.

PART FOUR OF THE BILL
265. Part 4 of the Bill deals with ancillary provisions, minor consequential
amendments and repeals and other technical issues. No comments have been
received with regards to these.
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FINANCE COMMITTEE
The Financial Memorandum of the Adult Support and Protection (Scotland)
Bill
The Committee reports to the Health Committee as follows—
Introduction
1. Under Standing Orders, Rule 9.6, the lead Committee in relation to a Bill must
consider and report on the Bill's Financial Memorandum at Stage 1. In doing so,
it is obliged to take account of any views submitted to it by the Finance
Committee.
2.
This report sets out the views of the Finance Committee on the Financial
Memorandum of the Adult Support and Protection (Scotland) Bill, for which the
Health Committee has been designated by the Parliamentary Bureau as the lead
Committee at Stage 1.
3.
The Committee agreed to adopt level 3 scrutiny in considering the Bill, which
involved seeking written evidence from organisations financially affected by the
Bill, taking oral evidence from representatives from COSLA and then taking oral
evidence from the Executive Bill Team.
4.
The Committee took evidence from COSLA on 13 June May 2006, and this
can be viewed by clicking here. The Committee then took evidence from
Executive officials on 20 June 2006 and this can be viewed by clicking here.
5.
The Committee received written submissions from COSLA, the Association
of Chief Police Officers in Scotland (ACPOS), the Crown Office and Procurator
Fiscal Service, NHS Fife, NHS Highland, NHS Lothian, NHS Tayside, NHS
Orkney, NHS Grampian, the Mental Welfare Commission for Scotland, the
Scottish Court Service (including a response from the Public Guardian) and the
Care Commission. This evidence is set out in the Annex to this report.
Objectives and the Financial Memorandum
6.
The main objective of the Bill is to protect and benefit adults at risk of being
abused. The Bill gives a definition of adults at risk, puts a duty on councils to
make the necessary enquiries as to whether or not further action is needed to stop
or prevent abuse and provides new powers to:
x

investigate suspected abuse

x

carry out assessments of the person and their circumstances

x

intervene to remove the adult or manage the risk of abuse

x

if necessary and in the last resort, to exclude the perpetrator and
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x

if necessary and in the last resort, to force entry to perform the above
functions

7.
In addition, each local authority will be required to set up a multi-agency Adult
Protection Committee which will have a strategic overview in managing adult
protection policies, system and procedures at local level. Although not a provision
specified in the Bill, local authorities will also be expected to establish Adult
Protection Units which will effectively act as a bridge between Adult Protection
Committees and the operational level.
8.
The costs of the Bill have been based on the experience in Borders Council.
The total specified one-off costs (falling on the Executive) are £80,000 and the
total specified recurring costs (falling on local authorities and the police) are
estimated as £13.75m.
Local authorities
9.
In terms of the costs on local authorities – it is estimated that £96,000 per
annum will be required nationally for the cost of independent chairs of the Adult
Protection Committees. However, the bulk of the costs are associated with the
Adult Protection Units whose estimated cost is £7.5m. The cost of such a unit in
the Borders is shared by the local authority, health board and police. However,
the national cost of the units is shown as falling only on local authorities.
10. The cost of additional staff required (care managers) is estimated to be
£5.1m based on an additional 174 managers. Associated training and awareness
raising is estimated at £394,500 per annum (including some one-off material
costs).
Police
11. Due to a projected increase in the number of referrals to the police, additional
staffing will be required and this has been estimated at £644,000 per annum. In
addition, some forces (particularly in rural areas) may need additional transport
and this could equate to £10,000 per annum.
Other
12. The Financial Memorandum states that there will be minimal or negligible
costs for health boards, courts the voluntary sector and private business.
Summary of evidence
13. It was clear to the Committee that there is disagreement between the
Executive and COSLA on the financial implications of this Bill – with the two main
areas being the cost of Adult Protection Units and the number of additional care
managers that will be required.
Adult Protection Units
14. In the Financial Memorandum, the Executive states that in the Borders, the
Adult Protection Unit (APU) consists of an Adult Protection co-ordinator, a training
post and administrative support, the total cost of which is £150,000 per annum.
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This figure is scaled up to cover Scotland on a population pro-rata basis to provide
a national figure of £7,500,000. 1
15. However, COSLA believed that the function of an APU needed to be
clarified. They outlined that the Adult Protection Officer in Borders Council has a
dual function with some time taken up supporting the Adult Protection Committee
and the remainder of the time being spent dealing with practice issues (e.g.,
advising, consulting, attending case conferences etc). COSLA’s view is that within
the resources outlined, it is not sustainable for the APUs (and therefore officers
involved) to perform both functions. On this basis, their submission states that
units should consist of at least two practitioners and one team leader/Adult
Protection officer (who would straddle both management and strategic activities), a
training officer and two administrative assistants. They estimate that this would
cost £190,000 per annum and if scaled up on the same pro-rata basis the national
figure would be £9,500,000. 2
16. The Committee asked COSLA what proportion of this assumed £9,500,000
would be additional or new expenditure. It was clear that some duties of the APU
could be taken on by existing members of staff and that there would be some
element of overlap, but that new resources would be required, albeit that the
amount of new resources was not quantified. In evidence, COSLA noted the
squeeze being put on social work services as a result of raising standards in light
of the Borders inquiry report and its recommendations.
17. In response, the Executive stated that COSLA responded to its consultation
on the Bill’s Regulatory Impact Assessment but that the main issue raised was that
the costs in the Borders should not be multiplied by a factor of 32 (i.e., one for
each council) as this did not take into account the geographic distribution and that
larger authorities would probably require more staff. As a result of this, the
Executive changed its calculation so that the Borders figure was multiplied by 50
to give the figure which is shown in the FM. The Executive added that:
“At that time, COSLA did not give any indication of significant extra costs.
Twelve local authorities responded to us and COSLA and three authorities
raised the adult protection unit figure. However, none of them was
concerned about significant additional costs.” 3
Additional Care Managers
18. The Financial Memorandum estimates that 174 additional care managers will
be required across Scotland to investigate cases arising as a result of the Bill and
that this will cost £5,111,250 per annum. This is based on an assumption that by
2008 there could be in the region of 4,000 new referrals per annum and that care
managers will be able to handle 23 complex cases each.
19. However, COSLA expressed doubts over the amount of cases which can be
handled. They believed that, given the type of cases, it would not be feasible or
desirable for one member of staff to be dealing with more than 6 highly complex
1

Adult Support and Protection (Scotland) Bill: Explanatory Notes, page 25
Submission from COSLA
3
Strachan, Official Report, 20 June 2006, Col 3778
2
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cases at any one time and that the figures should subsequently be based on a
caseload of 15 per manager. This would equate to 266 care managers at a cost of
approximately £8m.
20. In response, Executive officials pointed out that the figure of 23 cases was
based on research commissioned by the Executive in 2002 entitled “Review of
Care Management in Scotland”. This work was undertaken by the Social Work
Research Centre and telephone interviews were held with a service manager and
a care manager in each local authority. Additionally, five local authorities were
used as case studies.
21. COSLA recognised that the figure in the FM had been derived from research
into existing complex care management, but added that:
“the level of unpredictability, risk and abuse brings the tariff up” 4
22. However, Executive officials also stated that:
“Responses to our consultation did not suggest that our estimate was an
issue. Our figure of 23 was never questioned and in fact some local
authorities said that our figure may be generous because of the existing
infrastructure.” 5
Training
23. COSLA also raised concerns over the amount of training that will be required
and both they and various health boards suggested that some factors, such as
GP’s time and the cost of a locum had not been factored into the calculations.
24. The total cost of training is shown in the FM as £394,500, but this does not
include the actual cost of training sessions. It is envisaged that will be 3 levels of
training with costs for level 1 shown as £100 per person, £200 per person for level
2 and £300 per person for level 3. However, the FM does not give an indication of
how many people will be required to attend each level of training and therefore, no
global figure is given. In addition, it is estimated that it would cost £500 per day to
provide an external trainer for level 1 training but there is no indication as to
whether an external trainer will be required for levels 2 and 3.
25. In its submission, COSLA gave an indicative figure of £696,500. Additionally,
both NHS Tayside and NHS Lothian’s submissions make the point that costs will
be incurred to provide locum doctors when GPs are attending training and that
these costs have not been reflected in the FM. NHS Tayside offered a figure of
£200 per half day to provide a locum doctor.
26. On the issue of the input of GPs to the whole process, the Executive
responded that they had factored in individuals who would be involved in inquiry
and investigation and that while GPs had been included (although not specifically
in training costs), the role they would play was likely to vary considerably.

4
5
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27. The Committee is concerned that the cost of training is not sufficiently
detailed in the FM. COSLA indicated that until they knew the final make-up of the
Bill and how the training would be handled they could not decide on the
appropriate costs. Additionally, COSLA highlighted that training needed to
assume a high priority and therefore, the Committee believes it is essential that
the training element of the Bill is adequately funded.
Police Costs
28. In written evidence, ACPOS queried the costs to the police shown in the FM
as £644,000 and stated that they believed the costs should be revised to £1.16m.
However, ACPOS also said that it was difficult to estimate costs due to the amount
of variables and therefore their figures were speculative.6
29. The Executive explained that their original calculations were provided by
Dumfries and Galloway constabulary and that ACPOS had responded to the
Executive’s consultation on the Bill’s Regulatory Impact Assessment but did not
raise the issue of additional costs. However, the Executive undertook to consider
these figures further with ACPOS given that the original calculation was based on
costings of £30,000 per annum for particular grades of officers and ACPOS
maintain this figure should be £40,000.
Resources for local authorities
30. COSLA’s written submission highlighted further areas in the FM where it
believed costs had been underestimated in addition to those described above.
This led COSLA to the position where they felt that the total costs of the Bill could
be at least double the estimated £13m.
31. On the evidence presented to it, the Committee was not clear as to what
proportion of the costs would be seen as additional and what proportion would
come from existing resources.
An example of this was the £1m quoted by
COSLA which Borders council required to invest in its services. The Executive
argued that this money required to be spent to bring that authority’s services up to
the level in other authorities. The implication of this being that the standard of
services in some authorities was such that less money would be required. When
asked if the work done in Borders council had been covered by existing resources,
the Executive replied that it had been. 7
32. The FM does not make clear whether additional resources will be made
available to local authorities to implement the provisions of this Bill or whether
existing resources will have to be utilised. However, in evidence Executive
officials confirmed that “the Health Department will be bidding for the £14m as part
of the spending review, so we hope to secure that funding.” 8 When asked what
would happen should money not be forthcoming from the next Spending Review,
the Executive highlighted the community care work budget which is currently in the
region of £1.1 billion. Around £100m of this budget has been ear-marked to deal
with unmet need. Therefore, the implication is that funding for the Bill’s provisions
could come from existing resources.
6

Submission from ACPOS
MacLellan, Official Report, 20 June 2006, Col 3778
8
Strachan, Official Report, 20 June 2006, Col 3777
7
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33. The Committee is concerned that if money were not forthcoming from the
Spending Review, then although there might be money available from other,
existing budgets, this could have a detrimental effect on other services to be
provided from such budgets. Additionally, the Committee is not convinced that the
total costs of this Bill can be estimated in an meaningful way at this stage as
outlined in the next section. Therefore, its concern over other services being
squeezed is heightened.
34. Therefore, as has been the case with other Bills which the Committee has
considered, there is concern that Parliament is being asked to consider a proposal
for which there is no specific funding provision, despite the FM detailing significant
additional costs which will fall on local authorities.
35. The Committee appreciates that Executive officials were not in
confirm in oral evidence that adequate funding will be provided
Spending Review but would urge the Health Committee to seek
from the Minister as to the specific level of funding that will be
local authorities in implementing this Bill.

a position to
in the next
assurances
provided to

Uncertainty over costs
36. However, the Committee believes that the differences between COSLA and
the Executive in estimating the costs are symptomatic of a more fundamental
problem which is that the costs of this Bill will be demand-led and therefore,
estimates cannot be made with any certainty.
37. The Committee appreciates that the Executive has tried to use evidence
where available in its calculations. It also appreciates that COSLA had not raised
significant concerns over the calculations during the consultation period.
However, as stated by Executive officials:
“The bill is essentially about inquiring and investigating, but we have had to
grapple with a number of imponderables in order to quantify the costs of
introduction. For example, prevalence rates are thought to be somewhere
between about 4 per cent and 7 per cent but abuse is often hidden because
of fear and shame. The policy will lead to greater awareness and reporting of
abuse, but the extent of the changes that will be brought about by the policy
cannot easily be quantified.” 9
38. What is clear is that while there is a “known population” to whom the Bill will
apply, there is also an “unknown population” who, as Executive officials stated:
“due to the new legislation, might disclose situations and who will need the
measure that the bill proposes. At present some people do not come
forward”. 10
39. The Committee is concerned that as the numbers in the “unknown
population” cannot be quantified then costs could spiral once the Bill is
implemented. Executive officials explained that they did not believe that costs of
9
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MacLellan, Official Report, 20 June 2006, Col 3780
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care would necessarily escalate as the Bill was essentially about inquiry and
investigation. However, the Committee was concerned that it was these inquiry
and investigatory costs which had been quantified in the FM and that the costs of
any future monitoring and care required would be additional to those set out in the
FM. The Executive noted that this would not necessarily be the case with the
known population, but that it “might be the case for the unknown population and
we cannot know what that cost will be.”11
40. The Committee was also concerned over the cost of the Adult Protection
Committees and Units given the considerable uncertainty over the numbers of
people to whom the Bill will apply. The Executive responded that there are
already a number of Adult Protection Committees but they are not statutory.
Seventy per cent of respondents to the Bill’s consultation said that such
Committees should be placed on a statutory footing to ensure consistency of
approach.
41. The Committee appreciates this point, but its concern remains that there is a
huge uncertainty over costs and therefore, other services could suffer as a result
of having to find additional money from limited resources. COSLA’s view on this
point was that:
“We need to be able to say what we can do for the money, and that if the
money is not put in we will have either to stop doing something else or
change what we are doing in respect of the bill.” 12
42. As previously mentioned, COSLA believes that training staff is a key issue in
dealing with protection issues. The Committee has already highlighted doubts it
has over the estimated funding for training and it would be concerned if a
combination of the cost of the Adult Protection Units and a potential escalation in
total costs as a result of the numbers involved led to a situation where work
required to protect vulnerable adults could not be carried out.
43. The Committee recommends that the Health Committee seeks
assurances from the Minister that resources will be made available to cover
all additional costs arising from the Bill to avoid a situation where local
authorities have to make difficult choices because of a lack of resources.
Conclusions
44. The way in which the Bill is framed means that inevitably there will be costs
associated with it which cannot be quantified. Therefore, while there was
disagreement between COSLA and the Executive over the financial implications of
specific areas of the Bill, the Committee’s main concern is that the total costs
could escalate and that other services could suffer as a result.
45. Therefore, as stated in paragraphs 35 and 43, the Committee
recommends that the lead Committee seeks assurances from the Minister
that resources will be made available to local authorities from the next
11
12

MacLellan, Official Report, 20 June 2006, Col 3781
McKeown, Official Report, 13 June 2006, Col 3720
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Spending Review and that these resources will be sufficient to cover costs
additional to those set out in the FM, given the concern over escalation.
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SUBMISSION FROM ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND (ACPOS)
I refer to your correspondence dated 11 May 2006 in connection with the above subject, which has
been considered by members of the General Policing and Finance Management Business Areas,
and can now offer the following by way of comment.
On 10 February 2006, ACPOS responded to the Protection of Vulnerable Adults (Scotland) Bill –
Partial Regulatory Impact Assessment, and highlighted the following therein:
‘Members acknowledged there will be accompanying financial implications for both the police
service and other agencies, which is difficult to predict at this time. These are likely to include
staffing, office accommodation, IT equipment, training, administrative support and transport costs.’
The figures in respect of policing costs quoted within the Financial Memorandum are based on the
assumption of one referral per 1000 of the adult population, and on an estimation that, when taking
the resulting number of cases together with associated case conference and strategy meeting
attendance into consideration, this would equate to the work of two additional full time members of
staff, in addition to a supervisory rank.
Members stress that this should be seen only as a minimum requirement, as due to the geographic
area and structure of some forces, and dependent on the level of referrals, there may be a need to
employ more staff. In addition, there are multiple variations associated with estimating the costs
involved in carrying out the work in question. Not least, there could potentially be different ranks of
officers carrying out the work, and even within the same rank, there is a pay structure dependent
on an individual’s length of service, and various monetary benefits awarded to certain individuals
but not others, e.g. housing allowance. The length of time taken to carry out each stage of the
procedures could also vary significantly.
Notwithstanding, based on the minimum requirement of deploying two officers of the rank of
Detective Constable (2 x £40,483 = £80,966) supervised by a Detective Sergeant at a rate for half
the cost of a supervisor (£24,868), a more feasible estimate of staffing costs would be in the region
of £105,800. These figures include an element for the officers National Insurance payments,
Pension Liability, Special Priority Payment and Competency Payments. In addition, as stated, there
would be further costs in regard to office accommodation, I.T. equipment, training, administrative
support and transport. Whilst these are difficult to quantify, it is felt an overall conservative estimate
would be in the region of £40,000, making a total of £145,800. If this were to be replicated across
all eight Scottish forces, then the approximate minimum cost would be £1,166,000.
Members also noted that this would incur a new additional burden, which may require resources to
be redeployed from other areas.
Given the significant amount of variables involved, estimation of the likely costs is difficult.
Consequently the figures provided are purely speculative and should not be considered as
providing any form of accurate reflection of actual costs.
I trust that the foregoing is of assistance to you.
Yours sincerely
Deputy Chief Constable
Assistant Secretary
SUBMISSION FROM CROWN OFFICE AND PROCURATOR FISCAL SERVICE
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
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We did not take part in the consultation “Protecting Vulnerable Adults – Securing their Safety” and
did not therefore comment on the financial assumptions made. As a department of the Scottish
Executive we do not normally comment in consultation exercises since the Lord Advocate, as a
member of the Cabinet, may have to participate in Ministerial discussion and decision making.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Not applicable.
Did you have sufficient time to contribute to the consultation exercise?
Not applicable.
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
The Financial Memorandum refers at paragraph 158 to potential training costs for Procurators
Fiscal to assist with decisions regarding prosecutions. It is likely that the proposed legislation will
result in a small increase in workload for COPFS since it will increase the number of individuals
reported to us, for example for breaching a Banning Order. Reports of such offences will require to
be considered and, if appropriate, processed through Court. The Financial Memorandum states
that it is difficult to estimate the number of cases that would proceed to court and on this basis it is
difficult to assess the financial implications for COPFS. However, it is not envisaged that the
introduction of these new offences will increase significantly the volume of cases being dealt with
by COPFS.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
Given that the increase in the number of cases referred to the Procurator Fiscal is anticipated to be
relatively low we are content that our organisation can meet these financial costs.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
The Financial Memorandum does not address any of the anticipated costs for COPFS arising from
this Bill. As indicated at paragraph 5 above we anticipate that these costs can be absorbed within
existing resource levels.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
Not applicable.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
Not applicable.
SUBMISSION FROM NHS FIFE
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
NHS Fife did not take part in the consultation.
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Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
N/A
Did you have sufficient time to contribute to the consultation exercise?
N/A
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
Yes.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
Yes.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
N/A
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
N/A
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
N/A
Submission from NHS Highland
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
Consultation was via our Director of Community Care who sits on the VA Bill Steering Group and
participated in group work
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Yes
Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
Costs have been estimated on anticipated increase in demand and administration costs. Seems
appropriate but disappointing if no specific funding to be provided centrally. This could result in
different prioritising across Boards and recruitment difficulties due to increased workloads.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
No, considering other pressures. Should get some specific funding to demonstrate the SE
commitment to this as there was for child protection.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
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Yes but need to emphasise possible double running costs as move from remedial work to early
intervention / prevention work.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
Yes
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
Need to build in costs for Quality Assurance audit and review.
SUBMISSION FROM NHS TAYSIDE
Consultation
NHS Tayside did not provide a response to the earlier consultation.
Not applicable.
Not applicable.
Costs
No, the financial implications for NHS Tayside have not been reflected within the Financial
Memorandum.
Estimated costs would be calculated as follows:
Provide locum doctors when GP’s are attending training - £200 per half day.
Indirect cost of other NHS staff attending relevant training courses - £30 per hour on average, plus
expenses.
Indirect costs for staff when attending Adult Protection Committees - £30 per hour on average, plus
expenses.
Financial implications of NHS staff attending Case Conferences - £30 per hour on average, plus
expenses
Estimated provision of 3 additional specialist-nursing posts at £30k per annum each.
It is not possible to estimate the full impact of the introduction of this legislation, as we are
unable to anticipate the volume of work.
We have concerns that the Act will place a financial burden on NHS Tayside and the only source of
funding would be through existing resources. We believe that if costs are significant, the Scottish
Executive should make a contribution towards implementation of the Act.
No, the Financial Memorandum does not currently reflect the additional expenses for delivery of the
Act.
Wider Issues
There is no indication within the Financial Memorandum that this has been considered.
It is not possible to identify future additional costs until further changes have been illustrated from
Scottish Parliament.
SUBMISSION FROM NHS ORKNEY
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
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Yes. A joint consultation exercise was undertaken during January 2006 between NHS Orkney,
Orkney Islands Council and local partner service providers. Comments were submitted on the
financial assumptions made, particularly with regard to:
Costs associated with an independent Chair for the Adult Protection Committee
Costs associated with the creation of an Adult Protection Unit
Costs of additional staff to deal with referrals
Training costs
Costs of information exchange
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
The financial assumptions in the Memorandum have incorporated some of the concerns that were
raised, but we would be keen to ensure that full funding is received from the Scottish Executive for
the statutory requirements when the Bill is enacted into law. Additional funding costed at the levels
outlined in this document should be adequate, provided it is distributed at this level and not on an
Arbuthnott, per capita or GAE basis. Smaller island health boards and local authorities will
otherwise be unable to resource Adult Protection Committees, administration of protective
processes, and training adequately.
There is an assumption in the financial memorandum that health care practitioner costs would be
minimal. Given that such practitioners (GPs, AHPs, Mental Health professions etc.) would no doubt
be required to commit sessional time to support the work of Adult Protection Committees and
Teams it would seem that such costs, potentially including backfill, have not been identified.
Retrospective checks on the existing workforce: Whilst identified as a timing and volume issue from
the perspective of Disclosure Scotland, is also a potentially immense cost issue for employers if an
additional retrospective check has to be done outwith the routine 3-yearly check for registration
purposes. or as a one-off on the very large numbers of frontline staff.
Did you have sufficient time to contribute to the consultation exercise?
Yes, although this may be due to the already close, co-terminus working relationships with council
colleagues in the context of a small island community.
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
Please note the concerns already stated at points 1 and 2 above. The assumption that earlier
identification and investigation of alleged abuse will lead to cost savings (Para. 75 of the Bill) is
highly contentious. All the evidence available, as cited here, suggests that abuse of vulnerable
adults has been under reported and that protection has been ineffective and under resourced – so
that costs have not been incurred. Rising public awareness, increasing rates of referral, higher
expectations and rigorous standards can only lead to additional costs whether in preventative or
reactive services.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
No. In addition to the response to question 2, the establishment of such committees and associated
administrative processes always have fixed, minimal cost whether the service being provided is for
20 or 200 people and agreement of a mechanism which fully funds on a recurring basis such
baseline costs (capital and revenue) would be most welcome. Given that all Health Boards are
making considerable year on year efforts to ensure financial balance, appropriate, recurring funding
mechanisms which reflect true cost should be allocated.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
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Those that have been identified within the financial memorandum are most welcome. It is difficult to
quantify whether the margins of uncertainty and timescales are accurate due to the limited baseline
analysis out with the experiences of Borders and Lothian. Isles communities, due in part to size
and a smaller resource pool, often experiences a disproportionate level of impact on cost and
timescales to that experienced on the Scottish Mainland.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
See earlier comments. Although the memorandum refers to the potential for some families needing
extra support, this has not been quantified. There is little reference in the memorandum to
associated costs for advocates, committee hearings, travel costs or training which is ongoing and
beyond that being for Adult Protection Committee members. To embed such a scheme and make it
robust requires a targeted and recurring training requirement amongst colleagues in several
agencies across the community.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
See previous comments.
SUBMISSION FROM MENTAL WELFARE COMMISSION FOR SCOTLAND
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
A – We took part in the consultation. We made no specific comment about financial assumptions,
other than to observe that there would be no or minimal financial impact on the Commission.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
A - Yes
Did you have sufficient time to contribute to the consultation exercise?
A- Yes
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
N/A
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
N/A
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
N/A
Wider Issues
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If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
Not possible for us to answer these questions at present.
Submission from Scottish Court Service (SCS) (Incorporating response from Public Guardian)
It should be noted that Public Guardian is a part of SCS
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
SCS is an executive agency of the Justice Department and its involvement with the Bill preceded
the consultation phase. The Public Guardian was fully involved and consulted at all stages with and
by both the Health Department in their ‘work up’ of those aspects of part 1 of the Bill which affect
the Public Guardian and by the Civil Law Division in their drafting of the amendments of the Adults
with Incapacity Act, now incorporated as part 2 of the Bill.
SCS undertook an assessment of the financial impact of the legislation and these have been
incorporated in the financial memorandum to the Bill.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Yes
Did you have sufficient time to contribute to the consultation exercise?
N/A – see response to 1.
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
These have been reflected as accurately as possible bearing in mind the fact that demand is not
yet known.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
There will be a range of costs depending on different demand projections – a fee for this work has
been assessed and in the interim there may be a need to cover a deficit – we intend doing this by
increasing some of the other fees that are charged by Public Guardian.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
Yes
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
SCS is not placed to comment on the wider issues.
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Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
SCS can only comment in respect of part 2 of the Bill; there will be need for subordinate legislation
and more developed guidance but these are not anticipated to incur additional costs.
SUBMISSION FROM THE CARE COMMISSION
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
Yes, the Care Commission responded to the Regulatory Impact Assessment on the Bill. We did
not comment on financial implications at that stage.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Not applicable.
Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
Care Commission employees will need to participate in the one-off training programme funded by
the Scottish administration. However, we anticipate that for certain frontline staff additional level 1
training may be required. Given the number of services for adults regulated by the Care
Commission we estimate 100 Care Commission Officers would require this and the estimated cost
is £10,500. However, this may be reduced if the Care Commission is able to utilise multi agency
training provided by local authorities.
The Care Commission’s role in investigating complaints in registered services means that it is likely
to have a significant role early on in the investigative process. Therefore, 2 staff from each of our 5
administrative Regions will require level 2/3 training. Estimated costs of £5,000.
Costs related to exchange of information between the Care Commission, local authorities and other
bodies are extremely difficult to estimate. However, from previous work undertaken in relation to
the creation and implementation of information systems we estimate additional expenditure of
£50,000.
The Care Commission expects that increased awareness of adult abuse issues may well lead to a
rise in the number of complaints investigated by the Care Commission. Complaints Resolution
Officers resources may need to increase. We estimate this may mean an additional 2 posts at
Team Manager level the total cost is £116,000 per annum.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
No, the Care Commission’s operating budget is predicated on current responsibilities. Therefore,
the increased activity related to the Bill needs to be reflected in the annual financial settlement.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
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Yes, there is a margin of uncertainty at this stage. Therefore, the Care Commission has based this
response on projections.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
No comment.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
A commitment to a review of actual costs incurred at the end of the first year of implementation of
the Act would be a reassurance to the Care Commission.
SUBMISSION FROM COSLA
1.
COSLA welcomes the opportunity to give evidence about the financial impact of the Adult
Support and Protection Bill. The area of adult protection is relatively new and it is extremely difficult
to anticipate the cost impact of the implementation of such a high profile, wide reaching interagency
piece of legislation. It is our view that it would be foolhardy to introduce this Bill without adequate
funding.
2.
The comprehensive research and consultation undertaken by the Scottish Executive in this
unprecedented area has been welcome and is acknowledged.
3.
On consideration and with further investigation the following comments are offered about
the financial memorandum as set out in the Bill papers.
4.
These comments fall into three categories
General comments
Underestimated costs
Unidentified costs.
General comments
5.
There may be a view that the ASP Bill should not be costly to implement – this may be
related to a view that this is work that we are all already doing.
Some comments
Since the Community Care and Health (S) Act in 2002 -and the shift in the balance of care – there
has been a gradual build up of situations that involve risk and abuse in the community – involving
both victims and perpetrators. The gradual nature of this process has meant that services have
been incrementally pressurised in the absence of any recognition/ audit of this trend.
Although this is work councils attempt to do at the moment - the Scottish Borders Inquiry
highlighted the pressures on services, the absence of consistent practice in risk assessment,
investigations/interventions, information sharing, recording, managing /resolving conflict, and staff
development /training strategies plans. It is likely that elements of these findings would be found
across the country. In sum, councils do not and have never undertaken this work in a standardised,
consistent and robust manner.
The requirements that are now being laid down by various inspection reports rightly introduce
standards and expectations of robust procedure and practice. This is new and additional work.
6.
Assumptions have been made in the past about the” lifespan” of an Adult protection case.
It is important to note that, unlike other aspects of Social Work, a substantial number of these
cases are chronic/ ongoing and will require a continuing service response and delivery from
childhood through to mid/late adulthood. This observation has been recently validated by the

55


185

Health Committee, 16th Report, 2006 (Session 2) – Annexe A
monitoring scheme put in place across Lothian and Scottish Borders. Therefore, in terms of cost
the impact must be seen as largely accumulative rather than merely an increase in single episodes
of assessment. In effect this means that a large element of the funding allocated will need to be
recurring rather than on a one off basis.
7.
The Bill suggests that raising awareness will create a surge of referrals and that this will
largely settle down. It is COSLA’s view that this could be quite misleading. There is increasing
evidence to suggest that the levels of abuse, neglect and exploitation are substantially
underestimated and unidentified. Recent research suggests that 1 in 4 people know about
someone who has been abused, neglected and/exploited, and 1 in 8 older people experience elder
abuse. With an ageing population, a growing awareness of abuse and increased expectations on
services it is unlikely that the demand on services will settle – if anything it will continue to grow and
our services will have to allocate more and more resources responding to very high tariff situations.
If this is not recognised and adequately funded it will undoubtedly be at the expense of other
/different needs (e. g. a response to alleged abuse may have to be prioritised over the needs of
frail older people, those with chronic mental health needs, carers needs etc).
Underestimated costs and impacts
The Introduction of Adult Protection Committees (APC) – local authority lead
8.
This is a new responsibility. The memorandum has assumed that the cost of the APC will
be absorbed by the Adult Protection Unit. It should be noted that not all local authorities will choose
to set up an Adult Protection Unit so the cost of setting up and sustaining a Committee will need to
be further quantified. It will need to take in to account
Development time – interagency negotiation about membership, establishment of constitution,
consideration of local needs etc
Costs associated with membership – travel expenses etc for carers, service users
Actual time input – including the cost of an Independent chair , payment to medical practitioners,
additional responsibilities for a range of staff
Training
Administrative costs
9.
It is recognised that a significant amount of the work generated by the APC might be
absorbed by mainstream remits and responsibilities but there will be occasions when there will
specific additional costs – e.g. setting up significant risk subgroups to manage/monitor challenging
behaviour/offending behaviour in the community.
10.
Another substantial challenge with cost implications is the involvement /engagement of
other professionals such as General Practitioners. The cost for attendance at one Adult Protection
Committee meeting or case conference would be approx. £300. Will this cost need to be borne by
the LA?
The introduction of Adult Protection Units
11.
Further work needs to be done to clarify the function of the APU – primarily to agree
whether this will be a Practice Unit or a Planning/Strategic Unit that supports the Adult Protection
Committee – or both. Our understanding is that the model referred to in the financial memorandum
strives to do both and it is our view that this is unsustainable with the resources outlined –
particularly for the larger authorities. Some authorities will choose not to set up an APU in
preference to keeping adult protection work part of mainstream practice.
12.
If an APU is to be set up, there is a view that this should consist of at least two practitioners
and one Team Leader/Adult Protection Officer (who would straddle both management and strategic
activities), a training officer and two administrative assistants. The cost of this type of Unit would be
approx £190.000 pa. If scaled up to cover Scotland on a population pro rata basis (+ 50 times) this
model would cost £9,500,000
National cost: £9,500,000
The Introduction of Strategic Development Officer Posts/Units
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13.
The memorandum supports the introduction of strategic development officer posts and
suggests that the model used by Lothian and Scottish Borders be replicated nationally. This
proposal is welcomed but it is suggested that 15 (one for each Health Board area) rather that 5
posts be introduced. The costing noted, £65,000, does not include accommodation so it would be
more realistic to cost this at £80,000 per annum
National cost £ 1.2m per annum
The Role of the Care Manager - New interventions/ new duties
14.
It is accepted that at an operational level the overall effect of including the new duty to
investigate and powers to intervene, remove and exclude will be to increase the need for care
manager posts in order to conduct investigations and manage subsequent services and support.
Additional Care Managers
15.
It is misleading to compare the estimated caseload for complex care management (23)
with a caseload dealing with adult protection. Undoubtedly there will be elements of overlap in
these functions but there are also significant differences when dealing with high levels of
unpredictable behaviour, risk and abuse. On completing the Learning Disability Audit in West
Lothian it was recommended that no member of staff should have more than 6 of these cases on
their caseload at any one time. In the area of Child Protection the average caseload is 15 cases.
16.
The Bill estimated 4000 new referrals a year. It estimated a caseload of 23, giving rise to
the need for 174 additional care managers – at a cost of approx £5m.
17.
It might be more accurate to estimate on the basis of a caseload of 15 cases – 266 new
care managers – at a cost of £8m
National cost approximately £8m
Additional Supervisory Responsibilities
18.
There is no mention of the additional burdens on line management, in terms of
overviewing work, attending professional meetings, chairing case conferences etc. Some, but not
all of these responsibilities may be undertaken by the Adult Protection Unit as outlined. As a very
minimum this would incur an additional cost to councils of the equivalent of one FTE Team
Leader/Senior Social Worker at a cost of approximately £38K (with on costs included)
Nationally this would incur an additional cost of £1.2m
Additional Administrative Assistance
19.
There has been an enormous increase in the administration requirements associated with
Adult Protection work since the publication of the Scottish Borders Inquiry. This involves
organisation, minuting and recording case conferences, tracking invitations, reports, monitoring and
evaluating work. Some authorities have already found money to appoint dedicated administrative
assistants. With the new and extended responsibilities of the Bill this will be essential. Most
authorities will need two / three additional posts. On the basis of two posts across each LA (taking
in to account some potential overlap with the admin support within the APU), at a cost of £16K, the
cost would be £512,000 pa.
National cost £512,000 pa
Involvement of the Police
20.
The involvement of the police will be crucial to the successful implementation of this Bill.
There is evidence in Lothian and Scottish Borders that since the implementation of the local
guidance and attendant training, the incidence of adult protection referrals to the Family Protection
Units has risen from less that 1% to 17% (2 years).
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21.
The Police will be better placed to comment on the impact of the current increase in
workload and cost of the anticipated growth in demand with the introduction of the Bill.
Involvement of Health colleagues
22.
The involvement of a whole range of Health professionals will again be crucial to the
successful implementation of the Bill. Health colleagues are central to the alert/referral stage, are
often involved in supporting the investigation/intervention, attend case conferences and support
adult protection plans. The Bill will inevitably cause work pressures and will undoubtedly create the
need for new posts.
23.
A significant area of concern for professionals in adult protection, including health
professionals is the need for greater of involvement by GP’s. . Serious consideration will need to be
given to explore how GP’s can be freed up and /or remunerated if necessary so that they can
contribute to the implementation of the Bill
Involvement of other professional colleagues
24.
There will be additional demands placed on housing services, education services and
across a whole spectrum of voluntary and private organisations
Unidentified costs and impacts
The role of the Voluntary Sector - Advocacy/ Mediation
25.
The Bill proposes accessing advocacy and mediation services more systematically. This
will create an increase in demand for these services that largely funded by the local authority.
Consideration will need to be given to reflect these additional pressures on LA budgets.
Adults with Incapacity – intromitor of funds
26.
There are new responsibilities outlined in the Bill that will have direct service delivery and
cost implications for staff in the Mental Health and Adults with Incapacity Teams. The LA welcomes
these changes, as it will be applicable to situations where there is financial exploitation/abuse. In
the new system the impact would incorporate the time involved in making an application, the
medical practitioners’ fees, and the administrative cost of running a bank account. Additionally we
would have to provide an annual report to the Office of Public Guardian.
27.
As this is new work, it is difficult to quantify the cost. The City of Edinburgh can already
identify 132 people who would benefit from this scheme. As this is not a Court process it is
anticipated that the ease of access will encourage more referrals. It is estimated that it takes 9
administration hours and a further 8 care manager hours to set up and establish the scheme for
each person.
Training costs
28.
The cost of training has been largely omitted from the financial memorandum. The costs of
some supporting materials and employee information materials have been included.
29.
The Bill will require substantial funding for training and development, some on a one off
basis but some will be require to be on a recurring basis. The challenges faced by the Lothian and
Scottish Borders training programme suggest that 1) there is a substantial staff turnover which
requires regular and robust induction programmes and 2) this area of practice is changing very
rapidly requiring regular updates and continuous staff development.
30.

As an example:

In West Lothian, on an interagency basis,
5025 staff attended a 3-hour briefing session, at a cost of approx £100 each - £502,500
820 staff attended a full day training session at a cost of approx £200 each - £164,000
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Level 3 training will be delivered to at least 100 practitioners at a minimum cost of £300 (£30,000)
Total £696,500
31.
It is important to emphasise that this Bill introduces a cultural change in the way people
work across the Health, Police and Care services. This will require elements of change
management which will require an organisational response. This will largely be absorbed in
mainstream funding but will require that funding is made available for frontline practitioner and
management positions – as outlined above.
Recruitment costs
32.

There are recruitment costs involved for all the posts outlined above

Information Sharing
33.
Information technology and communication systems require to be upgraded and
standardised to accommodate good information sharing and to facilitate decision making
processes
Monitoring/Audit/Quality Assurance
34.
Good monitoring, evaluation and quality assurance systems must be financed and
supported, at both a local and national level. Robust quality assurance must be at the centre of the
implementation of this Bill. We must establish mechanisms that will support and sustain the
collation of good quality information that can guide evidence based, cost effective service
development and response across the country.
35.

The cost to the Scottish Borders – LD services – transformational change

SUBMISSION FROM NHS GRAMPIAN
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
A. Yes NHS Grampian responded to the third consultation paper on the protection of vulnerable
adults and related matters. Consultation on Protecting Vulnerable Adults – Securing their Safety
(23.9.05). Also, Protection of Vulnerable Adults (Scotland) Bill, Partial Regulatory Impact
Assessment (10.2.06)
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
A. No one in NHS Grampian appears to have had sight of the Financial Memorandum unless this
is the same as the RIA.
Did you have sufficient time to contribute to the consultation exercise?
A. No. The timescale did not allow full consideration to be given by all the managers who ought to
have been able to respond to this. Under pressure, a response was quickly collated from those
who were able to reply by the tight deadline.
Costs
If the Bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not, please provide details.
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A. Based on the RIA (see comment above), it did not accurately reflect the cost implications for the
NHS and that future costs associated with the Bill eg additional legislation, will potentially have cost
implications for the NHS.
Are you content that your organisation can meet the financial costs associated with the Bill? If not,
how do you think these costs should be met?
A. Taking account of comments above, NHS Grampian would have difficulty in absorbing
additional costs. The organisation would either have to reprioritise existing resources, shifting
investment from other services, or seek additional SEHD funding.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates and the timescales over which such costs would be expected to arise?
A. See response to (4) above.
Wider Issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
A. No. See also comments above.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
A. See comments above. It would be very difficult at this stage to quantify costs.
SUBMISSION FROM NHS LOTHIAN
The Bill is welcomed on behalf of NHS Lothian, and sees this, and anticipated supporting Guidance
from the Scottish Executive as being a formal framework against which we can all work in a
collaborative manner to support staff who have to deal with very complex matters, and who
endeavour to achieve the right balance between the need to protect and support, and the right of
people to achieve self determination for those in our communities and various institutions.
As it is the Local Authorities who have the lead and statutory responsibility for Adult Support and
Protection, the majority of the costs will affect them, however owing to the collaborative nature of
this complex work, other agencies including Health and Police, there will undoubtedly be additional
costs associated with the implementation of the Bill for Health.
Yours sincerely,
ALISON MCCALLUM
Director of Public Health & Health Policy
Consultation
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you comment
on the financial assumptions made?
Yes.
The opportunity to comment on the financial implications is welcome, however at the time of the
consultation there were no specific financial assumptions made to comment upon.
Do you believe your comments on the financial assumptions have been accurately reflected in the
Financial Memorandum?
Within the Memorandum, it has been helpful to reflect upon the current work undertaken in
Edinburgh, Lothian and Scottish Borders, for others to comment upon. Clearly we are in new
territory and it may take reflection over the next few years following introduction of the Bill, to
provide a more accurate picture of associated costs.
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Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
If the bill has any financial implications for your organisation, do you believe that these have been
accurately reflected in the Financial Memorandum? If not please provide details
Adult Protection Committees
If independent contractors, such as GPs, are to be involved in adult protection committees they
may well require additional funding to pay for cover in their practices. Similarly, involvement of
potential users as members with expertise by experience will require their costs to be refunded.
Adult Protection Units
The cost of setting up Adult Protection Units across Scotland estimated within the Memorandum, of
£7.5m, is considered to be realistic, as this is indicated to allow for the fact that some larger
authorities, with a greater population density or geographical area, may require a larger Adult
Protection Unit. The costs though do need to be seen in the light of them being required on a
continuous basis
Operational Costs for Investigations and appropriate Support
Although the majority of the costs associated with the operational undertaking of investigations and
support, will be within the local authorities, there will be occasions when NHS staff are involved in
removal and assessment orders, where medical examinations, ( carried out by either medical,
nursing or midwifery staff), are required, as well as assistance with enquiries and investigations.
It has been helpful that the early work that you have done, which has been informed by the
Edinburgh, Lothian and Scottish Borders Advisory Group, indicates that for Scotland in the region
of 4,000 referrals will be made, requiring 174 additional Care Managers across Scotland at the cost
of £5,111,250 per year.
Some costs have been identified for Police involvement.
The cost of NHS staff, is as yet not quantifiable, however there must be a recognition within the
Memorandum that there will be additional costs associated with the additional activity in their
supporting role, as well as the ongoing costs associated with line management and supervision
and peer review audit. It would be helpful if the funding allocated reflected this, with agreement
that implementation funds are allocated across the spectrum of agencies, with close recording and
monitoring of input from each agency, in order that costs associated to each organisation is
measurable. It is often the case that these costs are underestimated. It may be that in future the
costs are allocated on the proportion of severity and complexity of cases that each area has to deal
with.
Training Costs
It is acknowledged within the Memorandum that there is likely to be increased costs, particularly
associated with specialist training for
Risk assessment
Risk management
Effective investigation and
Case conference chairing
It should be expected that some of the costs are contained within the Adult Protection Units, and
existing training budgets, however the illustrative national costs within the Memorandum, based
upon the experience in Edinburgh, Lothian and Scottish Borders, for the additional training and
induction materials of £394,500, may be underestimated. The requirement to produce additional
materials for induction of new staff, and changes when legislation and national guidance is updated
will be a continuous and costly process.
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It must be recognised that the materials described are for use by all agencies across the local
authority, NHS and Police partnerships, and guidance within allocations should reflect this.
It is noted that the national estimate does not include the interagency training for each of the three
levels, ranging from £100-£300 per person, with the potential for a cost of £500 per day for an
external trainer to be purchased. This is likely to be a significant requirement, and should be
considered within the national plan.
Costs to Health Boards
It is interesting that the Memorandum indicates that the costs to us would be low; the interagency
role that is required to undertake Protection and Support for adults seems to have been terribly
underplayed.
The training at level 2 and associated materials for Edinburgh, Lothian and Scottish Borders cover
the NHS element and Police costs, this needs to be reflected as partnership funding when
allocations are made.
The cost for Level 1 Training is predominantly met through the NHS Lothian Training &
Organisational Development Department, however the rising cost of releasing staff to attend
training is becoming more difficult to meet, and we remain committed to ensuring our staff are
appropriately prepared to be aware of the signs of suspected abuse and know what appropriate
action to take.
The associated costs of NHS staff involvement in the adult support and protection roles described
above is not included. There is a view that as increased awareness occurs, so too will increased
cases of suspected abuse, resulting in a far greater requirement for NHS staff to be involved in the
assessment, investigation and interventions.
Additional costs that may arise are from the Board’s requirement to govern and performance
manage as well as contributing to inquiries by funding independent external reference groups,
giving and receiving staff to act as independent assessors and funding the clinical and managerial
leadership development required to ensure that the new regulations are applied.
The costs of doctors and dentists and, in future, nursing and allied health professionals, appearing
in court and producing court reports does not seem to have been considered. Additional
administration time or time away from base needs to be covered through a combination of covering
absence and service redesign, that in part may need to be funded.
Cost of Information Exchange
This includes rapid introduction of SCI store, technical fixes for GPASS so that adults with caring
responsibilities, particularly for other members of the family, can be identified easily. Our
experience with children is that linking parents and children is difficult and we would urge that
resources are devoted to addressing this problem as it affects vulnerable people of all ages.
Specific infrastructure –technical and behavioural- needs to be in place before we can guarantee
the quality of information sharing and its governance. The costs of implementing e-care will be a
useful guide.
Putting protocols in place is not cheap if engagement with the process is to deliver improvement –
investment in time and in developing champions is required.
Amendments to other Acts
It is helpful to note that there should be no additional costs to the NHS in these amendments.
Are you content that your organisation can meet the financial costs associated with the Bill? If not
how do you think these costs should be met?
No
The ability to meet the financial costs associated with the Bill needs to be seen in a collaborative
manner, across the local authority, NHS and police interface. If one partner is unable to meet the
costs, this puts at risk the quality of identification, assessment, support and interventions.
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There are substantial costs required to meet the ongoing needs identified within the Bill. It may be
more helpful for partnership areas to respond collectively in the future.
The costs should be met in part through appropriate absorption within current systems such as
training and development. However, the evident need to employ an additional 174 Care Managers,
to deal with the anticipated 4,000 referrals per year, may result in a rebalancing of local authority
resources from other areas, which may have an adverse impact on the whole system.
The additional Care Managers will undoubtedly result in a knock on effect within the collaborative
partnership, indicated above. Additional resource, although not currently quantifiable, needs to be
supported.
The additional resources thereafter to meet the requirements within the Bill should be funded by
the Scottish Executive; this will indicate to collaborative partners and the public, that there is a
commitment at the highest level to manage this matter.
Any additional costs falling on Health are not currently included within approved financial plans.
Therefore if no additional funding is made available then prioritisation against a range of other
competing priorities will require to be made.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated with the
estimates, and the timescales over which such costs would expect to rise?
The timescales seem reasonable.
As identified earlier in this response, there seems to be an under estimation associated with the
costs, particularly to the NHS. In general, we are dealing with an unprecedented area of work, that
needs to undergo a period of reflection about implementation in order to adjust accordingly.
Wider issues
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
The associated amendments to the various Scottish Acts highlighted in the report, indicates, at this
point, that no additional costs should be incurred by the NHS.
Acts highlighted;
Adults with Incapacity Act 2000
Social Work Act 1968 in respect of
Direct Payments
Ordinary Residence
Liable Relatives
Mental Health Act 2003
This is reassuring.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
This is at present difficult to answer, as indicated, this is unprecedented work.
It is anticipated that the Scottish Executive will develop and issue Guidance to support the Bill, in a
timely manner, to provide agencies with a framework against which to support this very complex
work.
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Subordinate Legislation Committee
Adult Support and Protection (Scotland) Bill at stage 1
The Committee reports to the Parliament as follows—
Introduction
1. At its meetings on 27 June and 5 September, the Subordinate Legislation
Committee considered the delegated powers provisions in the Adult Support
and Protection (Scotland) Bill at stage 1. The Committee submits this report to
the Health Committee, as the lead committee for the Bill, under Rule 9.6.2 of
Standing Orders.
2.
The Executive provided the Parliament with a memorandum on the delegated
powers provisions in the Bill 13.
3.
The Committee’s correspondence to the Executive and the Executive’s
response to points raised are reproduced in Annexes 1 and 2.
Delegated Powers Provisions
4.
The Committee considered each of the delegated powers provisions in the
Bill. The Committee approves without further comment: sections 5(1)(e), 23(2)(a),
24(1), 24(1)(b), 24(2), 24(2)(b), 39(1)(d), 39(3)(e), 41(2)(d), 42(2)(e), 43(b)(vi),
49(1), 49(2)(d), 54, 63, 64(2), 65, 68(1) and 71. Section 3 – Definition of “adults at
risk”
5.
The Committee expressed concern about the nature and scope of the power
contained in this provision. The Committee noted that, although subject to
affirmative procedure, the provision confers an apparently unlimited power on
Ministers to modify the definition of “adults at risk”, the pivotal term in Part 1 of the
bill. The Committee was not persuaded by the arguments advanced by the
Executive in the DPM for delegating this power and asked the Executive to give
further justification for taking this power, and how it envisaged using it. The
Executive was also asked to comment on the Committee’s suggestion that if the
power was to be delegated, then, in addition to being subject to affirmative
procedure, a consultation requirement ought to be put on the face of the bill.
6.
In its response at Annex 2, the Executive acknowledged the significance of
the power to amend the definition of “adults at risk”, however it broadly reiterated
its view that “designations of conditions” can change over time and that “new
categories” of adults at risk may be identified in the future. The power to modify
the definition is considered by the Executive to be a “pragmatic” precaution where
practice highlights “unintended gaps”. The Executive considered that such gaps
should not be left to be filled by primary legislation.
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7.
The Executive indicated in its response that there is no intention to use the
power to restrict the definition of “adults at risk”.
8.
In relation to the point made by the Executive that “conditions” change over
time and that new “categories” of adults at risk might be identified, the Committee
considered that the use of the terms “disability” and “infirmity” in the current
definition are sufficiently wide in scope as to be capable of covering anything
which conceivably affects an adult’s health or wellbeing and which increases their
risk of abuse. It remains puzzled, therefore, as to how this current very wide
definition could reasonably be thought to contain gaps such as would require to be
filled by subordinate legislation
9.
The Committee noted that the analogous definition of “incapable” in the
Adults with Incapacity (Scotland) Act 2000 is not susceptible to amendment by
subordinate legislation and had asked the Executive to explain the difference of
approach. In response, the Executive cited another power, in paragraph 13 of
schedule 2 to the Protection of Children (Scotland) Act 2003 (“the 2003 Act”). This
power permits Ministers by order to amend the definition of “child care position”,
which covers the sorts of employment positions from which persons convicted of
certain offences involving children may be excluded.
10. The Committee notes that the power cited by the Executive does indeed
permit amendment to a definition. However it is not persuaded that the example
cited is particularly analogous to the proposed power in the Adult Support and
Protection (Scotland) Bill given that the definition of “child care position” in the
2003 Act covers a whole schedule to the Act and numerous statutory references.
11. The Committee notes that the definition of “adults at risk” in this bill is very
compact with no obvious need for the flexibility which was evident in relation to the
detailed definition in the 2003 Act, and that the Executive has admitted that it
intends to use this power very sparingly. The Committee is therefore of the view
that the best analogy is that contained in the Adults with Incapacity (Scotland) Act
2000 which the Executive accepted was not subject to modification by subordinate
legislation.
12. On balance, therefore, the Committee found the Executive’s
justification for delegating the power to amend the definition of “adults at
risk” to be unconvincing and therefore is not persuaded that the power is
appropriate.
13. The Committee recommends that if this delegated power is to remain
then it is essential that it should be subject to at least affirmative procedure.
It further recommends that the power should be restricted to “adding to” or
making “further provision in respect of” the definition in section 3(1), or
similar wording. This would place some limits on the exercise of the power
and at the same time meet the Executive’s stated intention of not restricting
the scope of the definition currently on the face of the Bill.
14. The Committee also recommends that a statutory consultation
requirement should be put on the face of the bill which would provide
additional safeguards in the exercise of such a significant power. It is
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thought that the consultees in such an exercise might usefully include some
or all of the statutory bodies currently listed in section 5(1) of the bill.
Section 55(1) – inserts section 26A(3)(b) into the 2000 Act
Section 56(2) – inserts section 26B(7) in the 2000 Act
15. The Committee was content with the substance of this power but drew the
attention of the Executive to a drafting error in the interpretation section of the
Adults with Incapacity (Scotland) Act 2000 which is being amended by this
provision of the bill. The definition of “prescribe” in section 87(1) of the 2000 Act
fails to make clear by whom the regulations under that provision are to be made
The Committee asked the Executive to consider taking this opportunity, when the
offending provision is being extended to new powers by this bill, to rectify the error.
The Executive, in its response at Annex 2, has undertaken to amend the bill to
clarify the ambiguity in the definition of “prescribe”. The Committee welcomes
the assurance from the Executive that it will amend the Bill in this regard
and will monitor the position at Stage 2.
Section 61(1)(d) – Guardianship Orders
16. The Committee noted that this power, which allows Ministers to prescribe
“such other persons” as they think fit to act as “relevant medical practitioners” in
the context of mentally disordered persons, was a potentially sensitive one subject
only to negative procedure. The Committee asked the Executive to consider
restricting the power on the face of the bill by (1) stating the type of factors to
which reference must be had in prescribing persons to be included in the definition
of “relevant medical practitioner” and (2) including a statutory consultation
requirement with the Mental Welfare Commission given that any exercise of the
power will have an impact on the treatment of mentally disordered persons.
17. The Executive, in its response at Annex 2, agreed to both suggestions made
and indicated that it will bring forward appropriate amendments to the bill. The
Committee welcomes the assurance from the Executive that it will amend
the Bill in this regard and will monitor the position at Stage 2.
Section 64(1)(c) – adjustments between councils in relation to social
services etc
18. The Committee drew the attention of the Executive to a drafting error in new
subsection (6) of section 86 of the Social Work (Scotland) Act 1968 which is
inserted by this provision. As presently drafted the second parenthetical definition
in this provision (“the other local authority”) is not employed later in the provision
which causes uncertainty as to the meaning and effect of the terms that are used.
19. The Executive, in its response at Annex 2, has acknowledged that this is a
drafting error and will lodge an amendment at Stage 2 to rectify the matter. The
Committee welcomes the assurance from the Executive that it will amend
the Bill in this regard and will monitor the position at Stage 2.
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ANNEX 1
Correspondence between the Subordinate Legislation Committee and the
Scottish Executive
Section 3(2) – Power to amend the “adult at risk” definition
1.
The Committee notes that this subsection confers a wide power on
Ministers to modify the definition of adults at risk in section 3(1) “as they think
appropriate”. It notes that this is undoubtedly a significant power given that “adults
at risk” is the pivotal term in Part 1 of the Bill. The Committee also noted that there
is no obvious restriction on the way in which the power could be used by Ministers
to amend this definition.
2.
The Committee is not persuaded that the Executive has made a case for
delegating this power to subordinate legislation. It notes that the Executive
considers that “operational experience” or “improved care practice” might highlight
gaps in this definition. Given the comprehensive nature of the definition, which the
Executive itself acknowledged, the Committee is not convinced by this argument.
It was also noted by the Committee that the power is wide enough to be used to
restrict the definition, though this approach was not canvassed by the Executive in
the Delegated Powers Memorandum (DPM). In any event, the Committee notes
that restricting the scope of the Bill in this way would amount to a significant
change in policy for which, it considers, subordinate legislation would not be the
suitable vehicle.
3.
The Committee notes also that section 1(6) of the Adults with Incapacity
(Scotland) Act 2000 (an Act dealing with analogous subject matter and which is
amended by this Bill) contains a definition of “adults” who are “incapable.” Like
“adults at risk” in this Bill, the definition of “incapable” is the pivotal term in the
2000 Act and significantly, the Committee observed, is not subject to modification
by subordinate legislation. The Executive is therefore asked to explain why it
has taken a different approach in this Bill, and more generally to explain the
reasons for delegating such a central definition to subordinate legislation.
4.
The Executive is also asked for further information on how it
envisages using this power, and in what specific circumstances it considers
that addition to, or deletion from, the current definition might be necessary.
5.
The Committee will of course consider the Executive’s response on these
issues before forming its view on the appropriateness of the delegation of this
power. However, if it does accept that delegation of the power is appropriate, it
would be likely to consider recommending that there be a statutory duty to consult
on a draft order under section 3 with, for example, some or all of the statutory
bodies listed in section 5(1) of the Bill. The Executive is asked to comment.
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Section 55(1) – inserts section 26A(3)(b) in the 2000 Act
Section 56(2) – inserts section 26B(7) in the 2000 Act
6.
The Committee is content with the substance of this power, but it draws to
the attention of the Executive an apparent drafting error in the interpretation
section of the 2000 Act. Section 87(1) defines “prescribe” as meaning “prescribe in
regulations”. However, the definition does not go on, as is customary, to define by
whom those regulations may be made. The Committee understands that the
Executive is aware of this defect from previous correspondence with the
Committee in relation to instruments made under the powers in the 2000 Act.
7.
The Committee therefore wonders why, given that that these “defective”
delegated powers to “prescribe” are now being extended to a new set of provisions
added in this Bill, the Executive has not chosen to take the opportunity to rectify
this anomaly by amending the definition of “prescribe” in section 87(1) of the 2000
Act. The Committee considers that such an amendment would be very
straightforward and would not appear to be outwith the scope of the Bill, and
encourages the Executive to consider making this amendment. The Executive is
asked to comment.
Section 61(1)(d) – Guardianship Orders
8.
The Committee notes the importance of the power conferred by this section
of the Bill on Ministers to prescribe “such other persons” to act as “relevant
medical practitioners” as they think fit. The Committee notes that in particular this
is a wide power and that it leaves a great deal of discretion with Ministers, and is
subject only to negative procedure.
9.
The Committee notes that this power is in some respects similar to that
contained in section 49 of the Bill which allows Ministers to describe different types
of persons who may constitute a “health professional” for the purposes of carrying
out medical examinations of adults at risk under section 8 of the Bill.
10.
That power, it was also observed, is partly circumscribed on the face of the
Bill by the fact that Ministers must describe the “type” of individual “by reference to
skills, qualifications, experience or otherwise”. It is not apparent to the Committee
why the power in this section, which is arguably more sensitive as it will
specifically regulate matters relating to mentally disordered persons, has no similar
specific provision on the face of the Bill. The Committee encourages the Executive
to consider an amendment in this regard or otherwise to explain whether and, if
so, how it considers that this power could be restricted. The Executive is asked
to comment.
11.
If the Executive does not consider that such restriction on the face of the Bill
is either appropriate or practicable then the Committee is minded to recommend
than the power be subject to the higher level of scrutiny afforded by affirmative
procedure.
12.
The Committee also notes that the DPM explains that any exercise of the
power to prescribe additional persons as “relevant medical practitioners” will be
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the subject of consultation with, amongst other interested bodies, the Mental
Welfare Commission for Scotland. The Committee considers that such an
undertaking should be made explicit on the face of the Bill given the
sensitivities involved, and the fact that the power is subject only to negative
procedure. The Executive is asked to comment.
Section 64(1)(c) – adjustments between councils in relation to social
services etc
13.
The Committee has no comment on the substance of the powers contained
in this section, with which it was content. However, the Committee draws the
Executive’s attention to a minor technical error which appears in the Committee’s
view to arise in the drafting of new subsection (6) of section 86 of the Social Work
(Scotland) Act 1968 which is inserted by this section of the Bill.
14.
The second parenthetical definition in that provision (“the other local
authority”) is not employed later in that provision (unlike the first such definition).
Instead the term “the other authority” is used (in line 17 on page 36 of the Bill).
This plainly results in some confusion about the use and meaning of the respective
terms and the Executive is therefore asked to comment on whether it agrees
that this is a drafting error.
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ANNEX 2
Response from the Scottish Executive
Section 3(2) - Power to amend the 'adult at risk' definition
We acknowledge that the power to modify the definition is significant. The crucial
first determination for practitioners to consider when applying the legislation is
whether an adult falls within the 'adult at risk' definition. Designations of conditions
do change over time, and new categories of adults at risk of abuse may be
identified in the future. The Scottish Ministers seek this power to allow for the
possibility of changing circumstances, informed by local practice, which adversely
impacts on the policy intention of affording protection to adults unable to protect
themselves from abuse. The power to modify the definition of certain categories of
adult is considered to be a pragmatic and sensible precaution where practice
highlighted unintended gaps. This intention is to expedite protection under this
proposed legislation, rather than leave adults at risk until a suitable primary
legislative opportunity arises. The Scottish Ministers would first need persuasive
evidence that such a modification was necessary and appropriate, which would
need to be informed by formal consultation with stakeholders.
It is not the policy intention to use this power to restrict the definition in any way.
Like all delegated powers, this power must be exercised reasonably and the
existing definition in the Bill will contribute to determining what is reasonable or
not. Particular care has been taken in the existing definition to give a detailed
account of the types of conditions that will be relevant to identifying an “adult at
risk” and such a list in itself will inform any future modification. Moreover, Scottish
Ministers have recognised any modification would be a significant step, and
concluded it was proper this should first require Parliamentary scrutiny by way of
affirmative resolution procedure. The Committee mentions that section 1(6) of the
Adults with Incapacity (Scotland) Act 2000 has no provision for modification. We
draw to the Committee's attention section 13 of Schedule 2 to the Protection of
Children (Scotland) Act 2003, which provides Scottish Ministers with a power to
amend by order the very broad definition of child care position. Given the need to
afford protection to children from those who might harm them, this was to allow a
degree of flexibility where practice highlighted a category of individual employee
which fell outwith the intended coverage. The power sought is not unqualified.
With the checks outlined above, Ministers do consider Parliament will be able to
exercise a higher level of scrutiny in relation to any proposed modification, and to
oppose extension if dissatisfied with the case made.
Section 55(1) - inserts section 26A(3)(b) in the 2000 Act
Section 56(2) - inserts section 26B(7) in the 2000 Act
The Committee's comments are welcome. We confirm the Scottish Executive will
seek to amend the bill to clarify any ambiguity relating to the use of the words
"prescribe" and "prescribed".
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Section 61(1)(d) - Guardianship Orders
We thank the Committee for its comments. The Scottish Executive has no
objection to stating on the face of the bill the type of factors to which reference
would be had in describing persons to be included in the definition of "relevant
medical practitioner", nor to including an explicit requirement to consult with the
Mental Welfare Commission. We will seek to amend the bill accordingly.
Section 64(1)(c) - adjustments between councils in relation to social services
etc.
We thank the Committee for its comments. We agree that this is a drafting error.
The second definition ("the other local authority") was intended to supply the
definition for "the other authority" and "that other authority". We confirm the
Scottish Executive intends to lodge an appropriate amendment at Stage 2.
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ANNEX B: EXTRACT FROM MINUTES
HEALTH COMMITTEE
MINUTES
10th Meeting, 2006 (Session 2)
Tuesday 25 April 2006
Present:
Roseanna Cunningham (Convener)
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Shona Robison
Euan Robson
Dr Jean Turner

The meeting opened at 2.00 pm
2. The Adult Support and Protection (Scotland) Bill: The Committee received a
pre-briefing on the Bill from Jude Payne, Senior Research Specialist, the
Scottish Parliament Information Centre (SPICe).
5. Committee Work Programme 2006/7 (in private): The Committee agreed its
Work Programme for 2006/7, which will be published in due course. In the
course of this discussion, members agreed to appoint an Adviser to assist with
legal aspects of the Adult Support and Protection (Scotland) Bill.
The meeting closed at 3.40 pm.
Lynn Tullis / Simon Watkins
Joint Clerks to the Committee
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HEALTH COMMITTEE
MINUTES
13th Meeting, 2006 (Session 2)
Tuesday 23 May 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Shona Robison
Euan Robson
Dr Jean Turner

The meeting opened at 2.01 pm
3. Adult Support and Protection (Scotland) Bill: The Committee received a
briefing from the Bill team—
(As a Panel):
Jean MacLellan, Bill Team Leader, Scottish Executive Health Department;
Diane Strachan, Adult Support and Protection Unit, Scottish Executive
Health Department;
Dave McLeod, Adult Support and Protection Unit, Scottish Executive Health
Department;
Bette Francis, Adult Support and Protection Unit, Scottish Executive Health
Department;
Lorna Brownlee, Civil Law Division, Scottish Executive;
Sandra McDonald, Office of the Public Guardian;
Jan Raitt, Community Care Division, Scottish Executive Health Department;
and
Fiona Tyrell, Mental Health Division, Scottish Executive Health Department.
The meeting closed at 4.08 pm.
Lynn Tullis / Simon Watkins
Joint Clerks to the Committee
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HEALTH COMMITTEE
MINUTES
15th Meeting, 2006 (Session 2)
Tuesday 6 June 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Shona Robison
Euan Robson
Dr Jean Turner

The meeting opened at 2.00 pm
1. Items in private: The Committee agreed to take items 3 and 4 in private.
3. Adult Support and Protection (Scotland) Bill (in private): The Committee
considered its approach to handling this Bill. Members agreed a schedule of
potential witnesses and asked the Clerks to contact these organisations
accordingly.
4. Adult Support and Protection (Scotland) Bill (in private): The Committee
agreed the appointment of an adviser.
The meeting closed at 4.08 pm.
Lynn Tullis / Simon Watkins
Joint Clerks to the Committee
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HEALTH COMMITTEE
MINUTES
18th Meeting, 2006 (Session 2)
Tuesday 5 September 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Shona Robison
Euan Robson
Dr Jean Turner

The meeting opened at 2.00 pm
1. Items in private: The Committee agreed to take items 4, 5 and 6 in private.
2. Adult Support and Protection (Scotland) Bill: The Committee took evidence
on the Bill from—
Adrian Ward, Scottish Law Society;
Philip Shearer, Scottish Legal Aid Board;
George Graham, Association of Chief Police Officers in Scotland; and
Shona Barrie, Crown Office and Procurator Fiscal Service.
and then from—
Alex Davidson, Association of Directors of Social Work;
Ronnie Barnes, British Association of Social Workers;
Paddy Healy, Royal College of Nursing Scotland;
Dr John Starr, Royal College of Physicians of Edinburgh; and
Dr Neill Simpson, Royal College of Psychiatrists.
the meeting was suspended from 2.38 pm to 2.53 pm
3. Adult Support and Protection (Scotland) Bill: The Committee discussed its
future approach to Stage 1 of the Bill. The Committee agreed a schedule of
potential witnesses for future evidence taking sessions and asked the Clerks to
contact these organisations accordingly. It was agreed to consider the
evidence heard in private at the end of each session. The Committee agreed to
delegate authority to the Convener to decide on any witness expenses and
other associated costs arising from the Stage 1 evidence sessions; and, the
Committee agreed to undertake a number of fact-finding visits in relation to its
Stage 1 consideration of this Bill.
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6. Adult Support and Protection (Scotland) Bill (in private): The Committee
discussed the evidence heard at today’s meeting.
The meeting closed at 4.44 pm.
Simon Watkins
Clerk to the Committee
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HEALTH COMMITTEE
MINUTES
19th Meeting, 2006 (Session 2)
Tuesday 12 September 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Shona Robison
Euan Robson
Dr Jean Turner

The meeting opened at 2.00 pm
1. Mainstreaming equalities: Implementation of equalities guidance for
primary legislation: The Committee considered a paper on mainstreaming
equalities in relation to the Health Board Elections (Scotland) Bill and the Adult
Support and Protection (Scotland) Bill. It was agreed to write to the sponsors of
each Bill seeking a written response to specific issues outlined in the paper; to
bear these issues in mind when questioning the sponsors and other witnesses
in Committee; and, to request written submissions from appropriate bodies
representing equal opportunities interests who have not so far responded.
2. Adult Support and Protection (Scotland) Bill: The Committee took evidence
from—
Eibhlin McHugh, Scottish Borders Council;
Eileen Moir, NHS Borders;
Dr Sheena Macdonald, NHS Borders;
Detective Sergeant Andy Leigh, Lothian and Borders Police; and
Detective Chief Inspector Lesley Boal, Lothian and Borders Police.
and then from—
Sandra McDonald, Office of the Public Guardian;
Liz Norton, Director of Adult Services Regulation, the Care Commission;
Val de Souza, CoSLA;
Harry Garland, Orkney Islands Council;
Louis Skehal, North Ayrshire Council;
Dr Donald Lyons, Director, Mental Welfare Commission for Scotland; and
Glenda Cook, NHS Greater Glasgow.
5. Adult Support and Protection (Scotland) Bill (in private): The Committee
discussed the evidence heard at today’s meeting.
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The meeting closed at 4.01 pm.
Simon Watkins
Clerk to the Committee
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HEALTH COMMITTEE
MINUTES
20th Meeting, 2006 (Session 2)
Tuesday 19 September 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil

Kate Maclean
Mrs Nanette Milne
Shona Robison
Dr Jean Turner

Apology: Euan Robson
The meeting opened at 2.01 pm
2. Adult Support and Protection (Scotland) Bill: Members reported back on
visits to various service users undertaken today. Members expressed their
thanks to ENABLE Scotland, the Scottish Association for Mental Health and
Age Concern Scotland for their assistance in facilitating these meetings.
3. Adult Support and Protection (Scotland) Bill: The Committee took evidence
in the form of a roundtable discussion from—
Norman Dunning, Chief Executive, ENABLE Scotland;
Sandra McDougall, Legal Officer, Scottish Association for Mental Health;
Ann Ferguson, National Projects Manager, Age Concern Scotland;
Joyce Wilson, Secretary, Disability Agenda Scotland;
Andrew Reid, Inclusion Scotland;
Martin Cawley, Service Director, Quarriers;
Patrick Mark, Chairperson Edinburgh and Lothian Branch, Parkinson’s
Disease Society;
Joanna Daly, Policy and Parliamentary Officer, National Autistic Society
Scotland;
Kevin Morris, Disabled Students Officer, National Union of Students Scotland
and;
Faye Gatenby, Policy Officer, Capability Scotland.
5. Adult Support and Protection (Scotland) Bill (in private): The Committee
discussed the evidence heard at today’s meeting. It was agreed to request an
informal briefing with the Scottish Executive ahead of the next evidence taking
session with the Deputy Minister.
The meeting closed at 4.13 pm.
Simon Watkins
Clerk to the Committee
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HEALTH COMMITTEE
MINUTES
21st Meeting, 2006 (Session 2)
Tuesday 3 October 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil

Kate Maclean
Euan Robson
Shona Robison
Dr Jean Turner

Apology: Mrs Nanette Milne
The meeting opened at 2.00 pm
4. Adult Support and Protection (Scotland) Bill: The Committee took evidence
from:
Lewis Macdonald MSP, Deputy Minister for Health and Community Care;
Paul Gray, Director, Directorate of Primary Care and Community Care
Division; Jean MacLellan, Bill Team Leader Adult Support and Protection
Unit; Diane Strachan, Adult Support and Protection Unit, Scottish
Executive Health Department and Kay McCorquodale, Senior Principal
Legal Officer, Office of the Solicitor to the Scottish Executive.
7. Adult Support and Protection (Scotland) Bill (in private): The Committee
discussed the evidence it had heard on the Bill.
The meeting closed at 5.39 pm.
Simon Watkins/Karen O’Hanlon
Joint Clerks to the Committee
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HEALTH COMMITTEE
MINUTES
22nd Meeting, 2006 (Session 2)
Tuesday 24 October 2006
Present:
Mrs Nanette Milne
Euan Robson
Shona Robison
Dr Jean Turner

Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean
Also present : Bill Butler MSP
The meeting opened at 2.00 pm

7. Adult Support and Protection (Scotland) Bill (in private): The Committee
considered a draft Report.
The meeting closed at 5.30 pm.
Simon Watkins/Karen O’Hanlon
Joint Clerks to the Committee
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HEALTH COMMITTEE
MINUTES
23rd Meeting, 2006 (Session 2)
Tuesday 31 October 2006
Present:
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Euan Robson
Shona Robison
Dr Jean Turner

Apology: Roseanna Cunningham MSP
Also present: Bill Butler MSP
The meeting opened at 2.00 pm
4 Adult Support and Protection (Scotland) Bill (in private): The Committee
agreed its final Report.
The meeting closed at 3.51 pm.
Simon Watkins/Karen O’Hanlon
Joint Clerks to the Committee
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Adult Support and Protection
(Scotland) Bill
The Convener: Item 2 is on the Adult Support
and Protection (Scotland) Bill. Prior to
commencing our consideration of the bill, we will
hear a briefing from the Scottish Parliament
information centre on the content and policy
background. I welcome Jude Payne, who is a
senior research specialist in SPICe. He has
produced two briefing notes, which members have
already had circulated to them along with the bill,
the policy memorandum and the explanatory
notes. Jude hopes to be able to answer questions
about aspects of the bill, but the briefing might
highlight issues that members want to raise with
the Executive in due course. A more detailed
briefing and an opportunity to ask further
questions of the bill team will take place prior to
stage 1. This briefing is almost like a pre-prebriefing.
Jude Payne (Scottish Parliament Directorate
of Access and Information): I have been asked
to provide members with a brief overview of the
measures proposed in the bill, the background to
them and some of the issues that have been
raised during the consultation process. I stress
that this overview is based on my interpretation of
the bill, following work that I have undertaken for
the SPICe briefings and conversations that I have
had with Executive officials. Members of the bill
team will have the opportunity to discuss the bill
with the committee and I am sure that they will
clarify any issues raised.
The substantive provisions in the bill are
contained in parts 1 to 3. I propose to discuss
each part in turn; if there are any issues that
members want to discuss, we can do so before I
move on to the next part.
Part 1 of the bill concerns the protection of
adults at risk of abuse. In the past, such adults
have been described as “vulnerable”, but that term
did not find favour with a number of respondents
to the Executive’s most recent consultation. One
respondent felt that it focused too much on
people’s disabilities rather than their abilities and
so asked the Executive to come up with a different
term to describe adults in that position. The
Executive has come up with the term “adults at
risk of abuse”. However, given that that is a new
term, I will use it along with the word “vulnerable”,
in the context that others have used it.
Traditionally, vulnerability has been associated
with mental disorder. The current legal definition of
mental disorder can be found in the Mental Health
(Care and Treatment) (Scotland) Act 2003, which I
will call the mental health act for short. The
definition includes mental illness and learning
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disability. The problem with using the term “mental
disorder” to describe vulnerability is that it does
not cover all the groups that the Executive hopes
to protect through the measures that it proposes in
the bill.

common-law powers of entry without warrant are
available to the police.
Given the current powers, it has been argued
that sufficient legislation is in place and that what
the Executive seeks to do through the bill could be
achieved by improving guidance on current
procedures and/or amending existing legislation.
However, the Executive notes in the policy
memorandum that it did consider such options and
gives a variety of reasons why it rejected them.
Principally, it came back to the problem that
current legislation does not cover all the groups
that the Executive seeks to protect. The Executive
argues that there is a need for a bill to
complement the provisions in the 2003 act and the
2000 act.

The policy background to this part of the bill can
be traced back to the work of the Scottish Law
Commission, which in 1997 published a position
paper and a draft vulnerable adults bill, which
followed on from a discussion paper in 1993. It
recommended a new legislative framework, with a
variety of measures aimed at protecting all adults
who are vulnerable, not just those who have a
mental disorder. Many of the proposals in the bill
are based on those recommendations and were
consulted on by the Executive in 2001.
Further impetus for change came with the highprofile Borders inquiry into long-term abuse of a
woman with learning disabilities by her primary
carer and others. The SPICe briefing provides
further background to that. The inquiry reports
found significant gaps in the protection offered by
various agencies as well as a misunderstanding of
the statutory powers available to them. In addition,
it was considered that there were gaps in the
legislative framework and it was recommended
that the Executive introduce a vulnerable adults
bill to complement existing legislation Last year,
the Executive published a further consultation and
it has set up a steering group, with representatives
of key stakeholders, which has discussed and
provided views on the major issues connected
with the bill.

I will move on to the proposals in part 1 of the
bill. Section 1 sets out the general principle of part
1, which is that a person may intervene or
authorise an intervention in an adult’s affairs only
where they are satisfied that the intervention will
provide benefit to the adult and is the least
restrictive option available. Section 2 states that a
public body, when performing functions under this
part of the bill, should have regard not only to the
principle in section 1, but to the wishes of the adult
at risk and of others with an interest in the adult’s
welfare. In addition, such bodies have to provide
as much information and support as the adult at
risk needs to ensure that they can fully participate
in any proceedings under the bill. Public bodies
would include local authorities, the Mental Welfare
Commission, the public guardian and the relevant
national health service board.

It is also envisaged that, should the bill be
passed, the steering group will continue to have a
role—for example, in developing codes of practice
to run alongside the bill’s measures. Certainly, key
stakeholders have played a part in the
development of the policy, but what is less clear
from the documents that accompany the bill is the
extent to which the groups that the Executive
seeks to protect—for example, older people—
have been included in that process.

Those sections could be regarded as the
Executive’s attempt to respond to concerns that
were raised with it and the Scottish Law
Commission that the use of interventions such as
removal orders and banning orders would
constitute significant interventions in the life of an
adult that may contravene article 8 of the
European convention on human rights on the right
to autonomy and privacy. It should be noted that
the Scottish Law Commission contended that the
public interest in protecting adults at risk of abuse
or harm outweighed any temporary disruption to
an
individual’s
autonomy
and
privacy.
Nevertheless, it stated that no intervention should
take place without the consent of the vulnerable
adult, unless the adult had a mental disorder or
was subject to undue pressure.

It is important to note in relation to the bill’s
consultation process the existence of the Adults
with Incapacity (Scotland) Act 2000 and the
Mental Health (Care and Treatment) Scotland Act
2003. The Executive considers that the bill’s
proposals will complement both those pieces of
legislation. The policy memorandum provides
details of the current statutory powers that are
available to public authorities. Most of those are
associated with mental disorder and are contained
in the 2003 act. They include powers to enter
premises and to remove people with a mental
disorder who are at risk. There are also provisions
in the National Assistance Act 1948 and the Social
Work (Scotland) Act 1968. In addition, limited
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Most of the respondents to the Executive’s 2001
consultation agreed with the Scottish Law
Commission as long as there were appropriate
safeguards and that “undue pressure” was further
clarified. The Executive has proposed in section
32 that a sheriff cannot grant an application for an
order under the bill if the adult at risk does not give
their consent. However, it is also proposed that the
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sheriff or the person carrying out the order can
ignore the refusal to consent if they reasonably
believe that the adult at risk appears to be under
undue pressure to refuse consent. What
constitutes “undue pressure” is clarified in section
32. However, as far as I am aware, that
clarification was not previously consulted on,
though I presume that it was discussed in the
steering group. It may be interesting to ascertain
whether it meets the concerns of those that
wanted more information on what “undue
pressure” would mean in practice.

2754

were in favour, but there were some concerns.
Some respondents thought that if there had been
a criminal offence, the police should make such
inquiries. Although some could see a role for local
authorities in issues concerning the welfare of the
adult, they did not necessarily believe that such a
role would be appropriate in cases involving
finances or property.
The bill proposes to allow a local authority officer
to have powers of investigation when they are
making inquiries into cases that involve adults at
risk. Those include powers of entry to investigate
premises, to take along any other persons
reasonably required for the visit, to conduct private
interviews with the adult at risk, and to inspect
records. In addition, health professionals will be
able to conduct a medical examination on the
adult at risk.

Section 3 defines an adult at risk as a person
aged 16 or over
“who, because they are affected by disability, mental
disorder, illness, infirmity or ageing, are—
(a) unable to protect themselves from abuse, or
(b) more vulnerable to being abused than persons who are
not so affected.”

If an officer cannot gain entry to the premises,
they will be able to apply to a sheriff for a warrant
for entry. It is important to note that nothing in the
bill would allow interviews or medical examinations
to take place without the consent of the adult at
risk.

The definition can be regarded as the culmination
of work to gather opinions by the Scottish Law
Commission and the two Executive consultations.
However, the definition is different from that
proposed by the Scottish Law Commission, which
was consulted on in 2001, and different from the
revised version in the Executive’s 2005
consultation. Presumably, the definition was
discussed in the steering group, but it is difficult to
make an assessment of how popular or otherwise
it may be with stakeholders.

When carrying out an investigation, if it is not
possible to hold either a private interview or
medical examination in the premises being visited,
it is proposed that a local authority should be able
to apply to a sheriff for an assessment order to
facilitate that. As with all orders under part 1 of the
bill, the sheriff can appoint a person known as a
safeguarder, whose role it will be to represent the
interest of the adult during the process. In addition,
and again as with all other orders under the bill, a
sheriff will not be able to grant an order without the
consent of the adult at risk unless they are under
undue pressure.

Section 50 defines the term “abuse” for part 1 of
the bill. As far as I am aware, the Scottish Law
Commission did not propose such a definition, but
the Executive did in its 2001 consultation and then
produced a revised version in 2005. Again, the
proposal in the bill is different from both of those.
Despite that, it is possible to see that the
Executive has taken on board some of the
comments it received. In 2001 and 2005, the
Executive tried to find a statement that defined
abuse. However, some respondents to the latest
consultation suggested that as well as a
statement, there should be a list of behaviours that
illustrates what is meant by the term “abuse”,
which the Executive has taken forward in the bill.

The bill also proposes that a sheriff will be able
to grant a removal order, which will allow the
removal of an adult at risk to a specified place
while investigations take place. To grant the order,
a sheriff will need to be satisfied that the adult
concerned is at risk and is likely to be seriously
abused if they are not removed. Such an order
can be made for up to seven days.
The final order proposed in the bill is a banning
order. Under the bill, a local authority will be able
to apply to a sheriff for a banning order on the
person or persons abusing the adult at risk. The
Executive considers that the use of a banning
order should be a last resort. The banning order
would specify the place from which the person is
banned and the length of time—up to a period of
six months—for which they are banned. An
application could be made by the adult at risk or
someone acting on their behalf, any other person
who is occupying the property from which the
individual concerned will be banned, or, under
certain circumstances, the local authority. The bill

Section 4 proposes a duty on local authorities to
make inquiries about an adult’s well-being,
property or financial affairs, where the person falls
within the definition of an adult at risk, and the
council knows or believes that it might have to
intervene to protect the adult from abuse.
Section 5 requires all relevant public bodies to
co-operate with one another where abuse is
known or suspected and to report any concerns to
the local authority. For the respondents to the
Executive’s consultation, the issue was whether
local authorities should take the lead in such
inquiries. Just over 50 per cent of respondents
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will also allow a sheriff to grant a temporary
banning order while they consider an application
for a full banning order.

The bill contains two further provisions in part 1.
First, it proposes that Scottish ministers should
prepare and publish a code of practice, which will
contain guidance on the operation of the various
protection measures. As I stated earlier, the
Executive proposes that the steering group will
support the development of the code, but there is
little information in the documents that accompany
the bill about what would be contained in the code.
The bill proposes that local authorities, their
officials and health professionals will be required
to have regard to the code. Secondly, the bill will
make it an offence to prevent from carrying out
their duties under part 1 or obstruct any authorised
person.

One of the reasons for banning orders is that the
Executive does not believe that the adult at risk
should always have to be inconvenienced when
they are the ones that have been abused, for
example by being removed from where they live.
The proposal for banning orders received
significant support during the consultation.
However, some respondents were concerned
about what would happen if the abuser was also a
vulnerable person or adult at risk. Others were
concerned about the unintended consequences
that a banning order could have on the victim. For
example, one respondent proposed a scenario in
which the abuser was the primary carer of the
adult, living in the adult’s home. They were
concerned that excluding the primary carer could
result in the adult being placed into other
accommodation against their wishes, so they
wanted assurances that if a banning order was
granted, a package of care would be put in place
to allow the person to remain in their own home.

A number of issues arise from part 1 of the bill
that the committee may wish to consider. The
Executive believes that the measures outlined in
the bill should be complemented by other
interventions for which statute is not required,
such as mediation. The Executive considers that
mediation would be useful in cases in which the
abused and perpetrator live together and want to
continue to do so. It consulted on whether
mediation should be offered in all such cases, but
most respondents considered that it should be
offered on a case-by-case basis only.

14:15
In addition to the orders, the Executive proposes
that each local authority must establish an adult
protection committee to

There was further discussion in the consultation
responses of who should provide mediation
services. Some respondents were in favour of that
resting with local authorities; others wished
voluntary organisations to provide them; while
others still suggested that the adult protection
committees should have a role in their provision.
However, the policy memorandum makes no
further comment on how mediation will be
delivered.

“take a strategic overview in jointly managing adult
protection policies, systems and procedures at a local
level”.

In carrying out their functions, adult protection
committees would be required to co-operate with a
range of public bodies to safeguard adults at risk.
Those would include the relevant local authority,
the Scottish Commission for the Regulation of
Care, the relevant national health service board,
the chief constable of the relevant police force and
any other public body specified by Scottish
ministers. The bill proposes that each local
authority will be responsible for appointing an
independent convener of the adult protection
committee and its other members, which will
require to include a variety of public bodies.

Another
issue
concerns
the
financial
assessment of the costs associated with the
measures proposed in part 1, the detail of which is
contained in the financial memorandum. The
Executive has estimated that the measures will
cost £13 million to local government as a whole.
The bill team advised me that the Executive
expects to provide some funding to meet the
additional costs that have been identified, but it
has not clarified exactly how much that will be.

Last year, the Executive proposed that adult
protection committees should not just have the
functions that are proposed in the bill, but should
take the lead in investigations. Although in favour
of the committees in general, respondents were
less sure about their taking the lead in
investigations, as it was felt that such a role would
overlap with those of existing agencies. Therefore,
the Executive has not taken forward that proposal.
Most respondents were in favour of giving the
committees a statutory basis to ensure
consistency across the country.
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As I said, the bill proposes that an adult be
defined as a person aged 16 or over. However,
some bodies, particularly youth organisations,
have pointed out that the Protection of Children
(Scotland) Act 2003—sometimes known as
POCSA—stipulates that a child is aged under 18.
The Executive points out that the definition of an
adult in the bill mirrors that in the Adults with
Incapacity (Scotland) Act 2000. However, some
organisations believe that it is important for any
legislation for adults at risk to dovetail with
POCSA.
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It might also be of interest to the committee to
know that the Executive originally included in the
vulnerable adults consultation proposals for a list
covering those people who have been disqualified
from working with vulnerable adults, similar to that
covering those who have been disqualified from
working with children under POCSA. That has not
been covered in the bill. Instead, it is being
consulted on as part of the Executive’s response
to the recommendations of the Bichard report. I
understand that those proposals will be introduced
through another bill.

2758

mentioned the bill’s definition of the age of a child.
The committee has discussed that very issue in
other guises, because it appears that the age is
not uniform across various pieces of legislation.
Did you say that the bill aims to be consistent with
POCSA?
Jude Payne: No.
Janis Hughes: What did you say needs to be
done in that respect?
Jude Payne: The Executive has argued that the
definition of “adult” is the same as that in the
Adults with Incapacity (Scotland) Act 2000.
However, those who feel that adult protection
measures should dovetail with POCSA have
argued that there should be uniformity between
this bill and that legislation. It all comes back to
your important point about the definition of the age
of a child not being uniform across all legislation.

Kate Maclean (Dundee West) (Lab): How
many respondents were unhappy about the word
“vulnerable” being used? My understanding of the
definition of that word is that it does not
necessarily refer to a disability. It could mean
something quite different. How many respondents
expressed the opinion that the name of the bill
should be changed?

Janis Hughes: What would be the downside if
this bill did not dovetail with POCSA?

Jude Payne: You would probably need to ask
the bill team that. I do not think that the team
discussed that in their analysis, although I picked
up on the issue when reading through some of the
responses.

Jude Payne: I am not sure. We would have to
ask witnesses about their concerns on that matter.
I imagine that the Executive will argue that it is up
to agencies to use the most appropriate measures
and legislation.

Kate Maclean: I imagine that the reference to
“illness” in the definition of “adults at risk” in
section 3 covers mental illness. Does it include
alcoholism, drug addiction or other such
conditions?

Janis Hughes: And, of course, the relevant age
will change depending on the legislation.
Jude Payne: Yes.

Jude Payne: That is another point that needs to
be clarified. I should point out that the definition
also includes “mental disorder”, which presumably
would cover mental illness.

Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): I, too, was worried about the definition of a
child’s age.

“theft, fraud, embezzlement and extortion”.

I agree that, from a practical point of view, there
needs to be legislation on this matter, but I think
that it will give rise to a lot of difficulties. For
example, if two vulnerable people or adults at risk
lived together, one of them might tell fibs about the
other. I do not know how officials would sort that
out. Moreover, would such cases involve the local
authority, general practitioners, nurses or anyone
else? I simply wonder how the legislation can be
implemented.

However, I do not think that that answers your
question. We will need to discuss that with the
Executive.

The Convener: Jean, I wonder whether you
could ask a question that Jude Payne has a
reasonable chance of being able to answer.

The Convener: Kate, are you suggesting that
the term “abuse” should be extended to cover the
denial of provision of certain services?

Dr Turner: The bill might well cover the issue
that I raised, but I found it difficult to see where.

Kate Maclean: Right. Would the reference to
“abuse” in section 3(1)(a) cover cases in which a
person was prevented from seeking necessary
medical intervention, financial advice, counselling
or other help?
Jude Payne: The bill refers to “psychological
abuse” and to

Jude Payne: Some respondents raised exactly
that issue in the previous consultation, but you will
need to ask the bill team about it.

Kate Maclean: I was wondering whether
“abuse” covered cases in which an adult was
persuaded not to seek—or was prevented from
seeking—medical intervention or certain financial
help that they need. I had a particular constituency
situation in mind.

Dr Turner: I suppose that it all depends on
evidence.
Kate Maclean touched on the issue of property. I
know of a constituency case in which a person
was put in a vulnerable position because their

Janis Hughes (Glasgow Rutherglen) (Lab):
Towards the end of your briefing, Jude, you
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house was taken over and sold while they were in
hospital. People have also been released from
hospital to find that their homes have been cleared
out and all their personal belongings removed. If
the local authority was involved in such an action,
would that make it an abuser?

Jude Payne: The groups that were most
concerned about that were representative bodies
of older people.

Jude Payne: What I can say is that the
definition of abuse includes

Mrs Nanette Milne
(Con): The bill feels
paragraph at the bottom
refers to the suggestion
enable

Shona Robison: That is the sort of situation in
which it is most likely to happen.

“any other conduct which causes fear, alarm or distress or
which dishonestly appropriates property.”

Kate Maclean: On page 15 of your briefing
there are three definitions of “vulnerable”. The
third one is the one that I favour and the one with
which most people agreed—52 per cent of
respondents favoured it—but it appears that it has
not been used.

which might contravene the ECHR. What is your
feeling about that?
Jude Payne: I could not comment on that. All I
was trying to demonstrate by including that was
that the matter was raised with the Scottish Law
Commission, which responded in its 1997 report.
The Scottish Law Commission felt that the benefits
of acting outweighed any other factors. That is one
of the reasons why the provisions to do with undue
pressure were brought in. The same is true of
much of the bill: it applies unless the person is
under undue pressure.

Shona Robison (Dundee East) (SNP): You
mentioned the discussion about undue pressure.
Am I right in understanding that work is still being
done on that, or did you say that there is a
definition in the bill?
Jude Payne: There is a definition.

Mrs Milne: Is there no feeling that opinions have
changed since 1997?

Shona Robison: What page is it on?

Jude Payne: The impression that I got from
reading the consultation responses was that
people are generally happy with that kind of
proposal as long as there are safeguards and the
meaning of phrases such as “undue pressure” is
clarified further. As far as I could gauge, the
Scottish Law Commission’s recommendations
went down fairly well across the spectrum of
different bodies.

Jude Payne: It is in section 32. It is more of a
clarification of what can constitute undue pressure;
that is how it is explained in the policy
memorandum. You will find it on page 12 of the
bill.
The Convener: It will be a matter of the facts
and circumstances in each case.
Shona Robison: Yes. That will be quite a tricky
one, I think.

Mrs Milne: I got the feeling that there is quite a
lot of negativity about the need for legislation and
that there have been suggestions that it might be
better to amend existing legislation, but you are
saying that the general consensus still appears to
be in favour of legislation?

The Convener: Very tricky.
Shona Robison: You mentioned that feedback
from the consultation raised the issue of what
would happen if the main carer was removed and
a package of care was required to allow a person
to remain in their own home. There is nothing
about that in the bill. Has there been any feedback
from the bill team to suggest that that issue would
be covered in guidance, or is that something that
we should explore with the bill team?

Jude Payne: Yes. The analysis of the 2001
consultation responses showed that most
respondents were pretty much in favour of what
the Scottish Law Commission came up with.
However, there are organisations that believe that
there is already sufficient legislation and that all
that is needed is some amendment to procedures
and guidance, but the Executive argues that that
will not necessarily help the situation because it
does not cover everybody it is seeking to protect.

Jude Payne: I have not had any conversations
with the bill team about that. It is something you
could discuss with them. That might be an issue
that they would want to cover in the code of
practice.
Shona Robison: There would need to be
something quite firm in the code of practice about
that, otherwise someone might be left without a
choice because their main carer had been
removed.
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(North East Scotland)
like a minefield. The
of page 3 of your briefing
that the provisions would

“significant interventions into the life of an adult”,

Jude Payne: That is one of the issues that I
identified.
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14:30
Mrs Milne: I just wonder about the practicalities
of the situation. Proving psychological abuse, in
particular, is difficult.
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The Convener: But that depends on the breach
of a banning order.

The Convener: There are a lot of issues about
definitions. At this stage, I want to know how the
bill sits with criminal law. What standard of proof is
being applied? Will the legislation operate wholly
in the civil sphere? If so, what is the balance of
probabilities?

Euan Robson: Yes, but a power of arrest is
attached to the banning order. Do you remember
the discussions about domestic abuse and the
attachment of a power of arrest? The very fact that
a power of arrest is attached enables the police to
remove an individual. It is a more subtle process
than simple arrest followed by a move straight to
the sheriff.

What is proposed is effectively quasi-criminal
procedure, but other than arrest for breach of a
banning order, there is no discussion of that. If
there is sufficient evidence either to remove an
adult at risk or to seek to impose a banning order
on someone who is suspected of abusing that
adult, what are the fiscal’s office and the police
doing at the same time? What is the interplay
between those parties? How does a banning order
differ from a straightforward interdict? I do not
understand that. Must a criminal prosecution be
pending for such measures to be taken, or will the
bill become a substitute for criminal action?

The Convener: I appreciate that, but as I recall
from the committee discussions about attaching
an arrest power to interdict in respect of domestic
violence, the final decision was the simplest and
most straightforward way to deal with the problem.
If we simply attach the power of arrest to the
interdict, we get away from a whole load of
ancillary questions that would bedevil specific
legislation.

The proposal that the bill be used instead of the
criminal law might concern a great many people.
What consideration was given to attaching bail
conditions instead of imposing banning orders?
Banning orders are no more likely to be honoured
or otherwise than an interdict or a bail condition. If
interdicts and bail conditions are breached, will
banning orders not be breached just as often?

My question is what is the difference between a
banning order and an interdict when we can
already attach a power of arrest to an interdict. I
am seeking simplicity in legislation.
Euan Robson: It would be very helpful to have
a comparison between the domestic abuse
situation and what is proposed in the bill. Perhaps
we could have a table with the information side by
side, to show the stages that victims and those
who are arrested go through. It would be
instructive to compare the two procedures.

My concern is that the criminal law will no longer
be used in such circumstances, that the bill will
end up being the principal legislation and that
instead of people being dealt with under criminal
law, they will be dealt with under a completely
different set of processes.

The Convener: We will need rather more
significant legal input than we have had until now,
so that things can be clarified.

I am unclear about the balance between
deciding to remove the adult who is at risk and
imposing a banning order on the person who is
suspected of carrying out the abuse. How would
that decision be arrived at? These are quasijudicial questions. It is unclear to me whether the
relationship between civil and criminal law was
discussed or consulted on.

Shona Robison: Your point has been clarified,
convener; it is about the power of arrest.
Euan Robson: I heard Jude Payne say that
some people are proposing that a list be specified
within the body of the statute. For what purpose
was that proposed? Was it to define abuse?
Jude Payne: It was a list of people who would
be disqualified.

Jude Payne: One of the things I noted was that
a lot of the organisations that responded were
voluntary organisations, local authorities, national
health service boards and so on. I do not
remember there being a significant Law Society
submission, for example, but I could find that out.

Euan Robson: Of course, yes. I am so sorry.
The difficulty is that once a list is written, we run
the risk of leaving someone off of it because we
cannot envisage future circumstances or—

The Convener: If somebody has enough
evidence to take to a sheriff to seek a banning
order, why would they not go to the police and
look for a prosecution? A banning order could then
become part and parcel of that process, but it is
not written that way in the bill. Euan Robson wants
to get away quickly, so I will let him in.

The Convener: But the list is not part of the bill.
It will not come before the committee.

Euan Robson: To be fair, there are sections of
the bill, such as “Police duties after arrest” and
what happens when a person is brought—

The Adults with Incapacity (Scotland) Act 2000
allows nominated persons to make decisions on
behalf of adults who may lack the capacity to do

Jude Payne: Part 2 is quite technical, so I will
not say everything that I was going to say. Instead,
I will give you examples of the kind of things the
Executive is looking to progress.
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so themselves on welfare and the management of
finances and property.

provides that a court may make an order different
from the one applied for, such as naming a
different person from the one specified in the
application.

Under the 2000 act, several agencies are
involved in supervising those who take decisions
on behalf of an adult. The act also set up the office
of the public guardian, which has a supervisory
role over those who are appointed to manage the
property or financial affairs of an adult who lacks
the capacity to do so themselves. It also keeps
registers of attorneys, people who can access an
adult’s funds, guardians and intervention orders.
Local authorities are responsible for the welfare of
adults who lack capacity, while the Mental Welfare
Commission for Scotland protects the interests of
adults who lack capacity as a result of mental
disorder.

The second set of proposals concerns powers of
attorney. Under the 2000 act, individuals can
arrange for their welfare to be safeguarded and
their affairs to be properly managed should their
capacity deteriorate in future. That can be done by
giving another person, for example a relative,
carer, professional or trusted friend, power of
attorney to look after some or all of an adult’s
property and financial affairs—otherwise known as
continuing powers—or to make specific decisions
about their personal welfare, including medical
treatment, which is known as welfare powers. All
continuing and welfare powers of attorney must be
registered with the public guardian. More than
64,000 powers have been registered since the
2000 act came into force, but the Executive
believes that a number of changes would help to
enhance take-up even more.

The Executive commissioned a two-year
research programme to monitor the act’s
implementation. It found that the act was working
well, although problems were identified in some
areas. During the second session of Parliament,
the Justice 2 Committee has been monitoring
implementation of the act and, in correspondence
following the publication of the research
programme, the Deputy Minister for Justice
accepted that some legislative changes might be
required.

Those powers are discussed in greater detail in
the policy memorandum and the briefing, but I
shall provide the committee with an example. One
area concerns when the powers of attorney
become operational. Essentially, welfare powers
of attorney, and financial powers where specified,
become operational at the point the granter
becomes incapacitated. Continuing powers can
continue or start on incapacity. However, unless it
is specifically stated in the authorisation
document, there is no requirement for the attorney
to obtain evidence that the adult has lost the ability
to have control over their own affairs, for example
through obtaining a medical certificate. That has
caused concern among some groups. The
Executive was sympathetic to that, but did not
agree that a medical certificate should have to be
produced before the attorney takes control of the
granter’s affairs because it believed that it was a
matter for the person who is granting the powers
of attorney to dictate at what point the powers
should come into effect. Instead, the bill proposes
a check in the system so that all continuing and
welfare powers of attorney becoming operational
on incapacity must contain a statement to the
effect that the granter had considered how
incapacity should be determined.

In August 2005, the Executive published a
consultation on the 2000 act in which it proposed
changes aimed at simplifying and streamlining the
protections for adults with incapacity. There was
broad agreement with what was proposed in the
consultation, and in December 2005 the Deputy
Minister for Justice advised the Justice 2
Committee that the Executive would seek a
suitable vehicle to amend several areas of the
2000 act. The first area is connected with an
adult’s nearest relative. Members will remember
their discussion on the Human Tissue (Scotland)
Bill.
Under the 2000 act, an adult’s nearest relative,
in a hierarchy of relatives, has the right to receive
information and intimation of certain applications.
However, section 4 of that act allows an adult with
incapacity to apply to the Court of Session or a
sheriff for an order to displace the nearest relative.
In other words, the order can change the nearest
relative to another in the hierarchy, dictate that no
person will be a nearest relative, or restrict the
information to be provided to the nearest relative.

The next key area of the 2000 act that the bill
seeks to amend is in connection with intromission
with funds—IWF—which is the means by which an
individual family member, friend or carer can have
the legal authority to access and manage the dayto-day finances of someone who lacks the ability
to do so for themselves, for example to pay
household bills on behalf of the adult with
incapacity. Under the 2000 act, individuals—
normally relatives or carers—can apply to the
public guardian to gain access to the funds of an

Such an order is important when the nearest
relative might have abused or harmed the adult
with incapacity in some way, but the limitation is in
the fact that only the adult with incapacity can
apply for an order, which might not be possible.
Thus, section 52 of the bill proposes that any
person who claims an interest in the adult’s
property, financial affairs or personal welfare may
apply to have the nearest relative displaced. It also
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adult incapable of managing those funds. The
application must be accompanied by a medical
certificate stating that the adult is incapable of
managing their finances. The application must
also be countersigned by someone from a
specified group—for example a councillor, teacher
or minister of religion—who has known the
applicant for at least two years and who also
knows the adult with incapacity. Following a
number of checks, the public guardian can issue a
certificate of authority to the applicant, who then
becomes known as the withdrawer.

2766

decision. Guardianship orders are intended to deal
with longer-term help or continuous management
for three years or more. Both types of order can
cover financial, property and welfare matters. The
Executive notes that between April 2002 and
December 2005, around 520 intervention orders
and 2,350 guardianship orders were granted.
14:45
Guardianship and intervention orders, which are
granted by a sheriff following a court hearing, must
be registered with the public guardian. Under the
2000 act, applications for both types of order must
be accompanied by two medical reports of
incapacity that relate to the specific decisionmaking powers requested. Other reports are
required for financial affairs and welfare matters.
The purposes of the reports are to establish the
appropriateness of the order that is being sought
and the suitability of the person who is named to
act as guardian or intervener. Under the 2000 act,
reports for both orders must be lodged no more
than 30 days before the date on which the
application is lodged with the court. In cases of
financial guardianship or intervention, the sheriff
can require the guardian or intervener to find
caution—

The Executive originally thought that around
20,000 people a year could benefit from IWF. It is
now queried how that 20,000 was arrived at. The
uptake is currently only 200 a year and the
Executive contends that there are many adults
who could be taking advantage of the measures
but are not. The Executive therefore intends to
streamline the process. The proposals are
discussed in more detail in the briefing and in the
policy memorandum, but one example regards the
countersigning regime. The Executive found a
number of problems with the regime. Principally, it
considered
that
the
existing
range
of
countersignatures is too narrow and inaccessible
to many people and that it is based on an outdated
perception of the attributes that are attached to
members of the specified groups, such as
teachers, councillors and ministers.

The Convener: It is pronounced “cayshun”.
Jude Payne: That is an insurance that is
designed to safeguard the estate of the adult with
incapacity against any loss resulting from the
actions of someone who acts on his or her behalf.

Section 54 of the bill proposes a number of
changes, including the removal of the requirement
for the countersignatory to be a member of a
specified group, the reduction from two years to
one year of the specified period that a
countersignatory must have known the applicant,
and the removal of the requirement that the
countersignatory should know the adult with
incapacity. The Executive’s consultation discussed
proposals similar to those and 80 per cent of
respondents were in favour of them. However,
there were concerns that the countersignatory
could be anyone, so there were calls that the
countersignatory should have to give details of
themselves. I do not believe that that is included in
the bill—the committee might wish to clarify that
with the Executive.

The Executive proposes a number of
amendments to the 2000 act in that regard. First, it
accepts that there can be difficulties in finding and
funding caution. Under the act, sheriffs have
general discretion to dispense with caution but, in
practice, that rarely happens, so the bill proposes
to provide for a specific discretion by stating that
sheriffs may require caution to be found.
Another area is medical certificates. As I have
mentioned, applications for both types of order
must be accompanied by two medical certificates.
However, if the cause of incapacity is mental
disorder, it is necessary that one of them must be
signed by a medical practitioner who is approved
under the Mental Health (Care and Treatment)
(Scotland) Act 2003. The Executive states that
obtaining a report from an approved medical
practitioner can be difficult and significant
additional costs can be incurred, particularly in
cases in which the adult lives outside Scotland.

A number of other measures regarding
intermission with funds are proposed in the bill, but
I do not propose to go into them now. There is a
measure for joint and reserve withdrawers, should
a withdrawer temporarily or permanently be
unable to continue, and there are provisions for
the renewal of authority to intromit with funds.

The bill proposes a regulatory provision that will
give the Scottish ministers the power to prescribe
new classes of medical practitioner so that if or
when appropriate new qualifications or training are
available, they can be taken account of. The bill
proposes that people who are the subject of an

The final set of provisions in part 2 concerns
intervention and guardianship orders. Intervention
orders usually relate to a one-off or time-limited
action or decision on behalf of an adult who is not
capable of taking the action or making the
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application for an intervention or guardianship
order and who do not live in Scotland can be
examined by a medical practitioner in the country
in which they live. It is proposed that a suitably
qualified local practitioner would visit them and
prepare a report after consulting the Mental
Welfare Commission.

is a crisis, in which case a different process is
followed.
Dr Turner: Quite often, a person who sets up
power of attorney is not mentally incapacitated but
has reached a stage at which they do not want to
organise their affairs. Will such people need to
provide medical certificates? When I read the
briefing, I thought that they would not need to
provide them, but what Jude Payne said
suggested that a medical certificate will always be
required.

A number of other amendments that the bill
proposes, including the extension of the period of
interim guardianship orders and of the 30-day limit
for reports, are discussed in the policy
memorandum and the briefing.

The Convener: Anyone can sign a power of
attorney for any reason. A person might do so
before going off to spend six months trekking to
the north pole, so that someone can deal with
matters while they are away. They do not need a
medical certificate in such circumstances. Jean
Turner’s question is valid, but I do not think that
Jude Payne can respond to it. The officials will
have to answer such questions.

The Convener: Thank you. Can you shed any
light on the reasoning behind the decision to send
the bill to the Health Committee when the Justice
2 Committee has already examined aspects of the
part of law in question? You do not have to answer
that. I am bound to say that I am astonished by the
decision that has been made.
Kate Maclean: I assume that the bill has been
sent to us simply because it is Andy Kerr’s bill, but
we would have to take evidence from law officers
and the Law Society of Scotland. I cannot imagine
that any health professionals would want to come
and give evidence on the bill. It should be
considered by a justice committee. I sat on the
Justice and Home Affairs Committee—of which
Roseanna Cunningham was the convener—when
it considered the Adults with Incapacity (Scotland)
Bill. Any amendments to the Adults with Incapacity
(Scotland) Act 2000 must be considered by a
justice committee; they cannot possibly be
considered by us.

Dr Turner: I agree.
The Convener: I thank Jude Payne. We will
discuss the bill further when we consider our work
programme.

The Convener: The bill has been sent to us for
consideration and I do not think that anything can
be done about that at this late stage, so we will
just have to try to deal with it. When we discuss
our forward work programme later, we can discuss
how to handle the bill because it will pose
difficulties. I am not comfortable about being the
only qualified lawyer in the committee. I feel that
responsibility would always fall to me, unless we
get some form of specialist advice; perhaps we
can discuss that separately.
Does anyone have any specific questions on
part 2 that they think Jude Payne will be able to
answer?
Mrs Milne: I would like to be reminded of the
definition of incapacity; in fact, I am not sure that I
ever knew what it was. If someone is diagnosed
as not having capacity, how can they then have
the capacity to decide on their relatives’ hierarchy?
Is it the case that capacity is an issue that applies
only in certain contexts?
The Convener: As with the signing of a power
of attorney, for example, it is assumed that it is
done before the onset of incapacity—unless there
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in families and in regulated settings. It happens in
relationships of trust, in which it can be difficult for
those who are isolated and being abused to speak
out and seek the help that they need. Sometimes
that is because they rely on that person for care
and sometimes because they are afraid of reprisal.

Adult Support and Protection
(Scotland) Bill
14:03
The Convener: Item 3 on the agenda is a
briefing from the bill team on the Adult Support
and Protection (Scotland) Bill. I welcome the
Executive’s bill team. The briefing, which will
mirror the structure of the bill, will be in three parts.
Jean MacLellan, who is the bill team leader, will
participate in all three parts of the briefing. Other
officials will come to the table for relevant parts of
the bill. I propose to take the briefing and
questions on each part of the bill in turn.

We have come through the 1970s and 1980s,
during which child protection and protection from
domestic violence were addressed. Since the
Scottish Law Commission’s report, the Scottish
Parliament has passed the Adults with Incapacity
(Scotland) Act 2000 and the Mental Health (Care
and Treatment) (Scotland) Act 2003, which both
clearly meet the needs of some adults. The bill
aims to complete that range of legislation so that
adults who are subject to abuse, who neither lack
capacity nor suffer from a mental disorder, are
afforded protection when they need it too.

The bill team may be aware that we have
already had a briefing from the Scottish Parliament
information centre, so it may be the case that a
number of the questions that we would have had
have already been dealt with satisfactorily by the
SPICe team. I have no doubt that the officials are
extremely disappointed that the briefing may not
take quite as long as it might otherwise have done.

The picture is complex. That takes me to the
definitions in the bill. The definitions of “adult at
risk” and of the types of abuse have evolved
through prolonged discussions with stakeholders.
Formal consultation was pivotal in that process, as
was discussion with the bill steering group and
other representative groups. The aim is to provide
modern workable definitions that take into account
the individuality of human circumstance.
Professional judgment, too, is vital in any
successful application of those definitions.

I invite Jean MacLellan to begin the briefing on
part 1 of the bill. I understand that you want to take
only about a minute.
Jean MacLellan (Scottish Executive Health
Department): I am sorry. Can I take three
minutes?

To illustrate, it is envisaged that the following
groups would benefit from the bill. It would benefit
frail older people who may not yet be diagnosed
as lacking capacity but whose cognitive
functioning is diminishing. It would also benefit
people who have been treated under the Mental
Health (Care and Treatment) (Scotland) Act 2003
but who, although they no longer need that kind of
support, may be more broadly vulnerable. It may
benefit some people with learning disabilities and
we understand from those we have consulted that
it may also benefit some care leavers whose postcare lifestyles may be chaotic and place
themselves and others at risk.

The Convener: Oh, I do not know. I had better
clear that with the clerk.
Jean MacLellan: It would be good if I could
have three minutes, largely because, as the
Beatles song says, we have been
“waiting for this moment to arrive”

and are looking forward to explaining the policy to
the committee and to answering any questions
that members might have. The convener has
already explained the running order, so I will not
repeat what she said. I appreciate the time
pressures, so I will limit my opening remarks on
part 1 to a minimum.

However, the bill will also assist practitioners
with the many difficult decisions that they face
daily. It will, for example, give them rights of entry
to premises where it is alleged that abuse is taking
place. At a systems level, the formation of an adult
protection committee will help professionals to
exercise their judgment in making the least
restrictive interventions possible. That is crucial
because,
as
the
surrounding
principles
emphasise, any actions that are taken must
benefit the individuals concerned and, where
possible, their wishes and feelings should be
taken into account.

The bill is being introduced now in response to a
combination of drivers ranging from the Scottish
Law Commission’s initial work in the mid 1990s, a
series of Mental Welfare Commission deficiencyin-care reports and the Borders inquiry, to
demands for action from the Vulnerable Adults
Alliance Scotland and from Age Concern on elder
abuse, as well as public campaigns in the media
about the need to enshrine in legislation measures
that
symbolise
and
embody
Scotland’s
commitment to protecting adults at risk from
abuse.

Adult protection is an extremely sensitive issue.
We will continue to address it sensitively and to
strike an appropriate balance between protecting

It is difficult to acknowledge and comprehend
the fact that adult abuse takes place, but it does—
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people and enabling them to live fulfilling lives. To
enable that balance to become embedded in dayto-day practice, we will continue to undertake
evidence-based research across Scotland. We will
work closely with stakeholders to produce robust
guidance and codes of practice, thus ensuring
that, when professionals exercise their judgment,
the result will be meaningful outcomes for those
who need it most.

extent did you take that into account in arriving at
your decisions?
Jean MacLellan: We took the Scottish Law
Commission’s statement very much into account.
Before we introduced the bill, we had to ensure
that it was proofed for compliance with the
European convention on human rights. We are the
policy making part of the bill team, but we had
extensive discussions with our legal colleagues to
ensure that the bill as introduced is competent in
that regard. The balance between protection and
choice is a delicate one.

Should the committee wish to receive a further
informal briefing from the bill steering group that
has influenced our policy thinking, we would be
happy to set that up.

Kate Maclean (Dundee West) (Lab): It will
obviously be difficult to define who is and who is
not at risk. Some people, such as those who have
a mental illness, can be at risk at some times but
not at others. Jean MacLellan referred to
somebody who comes out of care and who has a
chaotic lifestyle. If that person’s situation changed,
by what process would they stop being considered
to be at risk of abuse?

The Convener: Do you want to do a one-minute
briefing on part 1 of the bill now? I understood that
you would do a quick briefing about each part of
the bill at each stage of the questioning.
Jean MacLellan: That was our briefing for part
1. It covered the main things that part 1
encompasses.
The Convener: In that case, I invite committee
members to ask questions.

Jean MacLellan: I will pass that over to my
colleague Bette Francis, who has led on the
definitions.

Helen Eadie (Dunfermline East) (Lab): Thank
you for your description of part 1, which was
helpful. Will you explain how the framework that
you have described would interact with existing
legislation?

Bette Francis (Scottish Executive Health
Department): The definitions are intended to be
flexible, because we realise that, throughout
people’s lifetimes, they are more at risk of being
abused at some times than they are at others.
That was one reason why we moved away from
the label “vulnerable”, with which people were
unhappy. We want it to be possible for the
provisions to be used at times when people fall
within the definitions that we now have of an adult
at risk and of abuse. The bill is flexible and will
enable support to be provided when those
definitions apply.

Jean MacLellan: We are aware that there are
gaps. The Adults with Incapacity (Scotland) Act
2000 covers those who lack capacity and the
Mental Health (Care and Treatment) (Scotland)
Act 2003 is largely for people with mental disorder,
but there are a number of people who fall outwith
those provisions. For example, neither act
provides for the removal of a perpetrator.
Mrs Nanette Milne (North East Scotland)
(Con): How much discussion have you had with
people who might benefit from the bill, such as frail
elderly people or younger disabled people?

Kate Maclean: If somebody who has fallen
within the definition no longer falls within it, by
what process will they be lifted out of the category
of being at risk?

Jean MacLellan: In the past year to 18 months,
we have visited several resources and spoken to
frail older people and to organisations that
represent their interests. We have done the same
for people with learning disabilities, people who
are on the autistic spectrum and adult survivors of
childhood sexual abuse.

Bette Francis: If a person is no longer
considered to be an adult at risk of abuse, the
protection order will no longer apply. However, the
adult protection committees will have a wider role
in preventing abuse.
Kate Maclean: Can the person ask for the
definition to be lifted, or will somebody else have
to do that?

Mrs Milne: Did that involve visiting people’s
homes, or were the visits to institutions?

Jean MacLellan: The adult protection
committee will take a strategic overview. We will
assist by providing codes of practice that deal with
the details. We have not yet completed the fine
detail, although we are working our way through it.

Jean MacLellan: We did not visit people’s
homes.
Helen Eadie: The impact of human rights in
many situations is very much in the news at
present.
The
Scottish
Law
Commission
considered that the temporary protection of an
adult from abuse outweighs considerations about
possible infringements on their privacy. To what
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Diane Strachan: Yes, although a sheriff could
decide to attach powers of arrest to a breach of a
banning order, which would be a criminal offence.

orders on a person or persons who abuse an adult
at risk. Would it not be more appropriate to arrest
and charge individuals who are doing the
abusing? It is not clear to me from what I have
read whether—and if so when—the criminal law
comes in, or whether the bill is a way of dealing
with people who are not charged under the
criminal law.

The Convener: I understand that; but is the use
of a banning order decided on a civil standard of
proof?
Diane Strachan: Yes. The sheriff would have to
be satisfied that a level of abuse had taken place
before he could grant a banning order.

14:15
Jean MacLellan: Diane Strachan will lead on
that.

The Convener: I am curious about how a
defence agent would behave in those
circumstances. If a banning order was put on an
individual who was subsequently charged, would
the defence agent argue before the criminal court
that the order in effect prejudices any criminal
case?

Diane Strachan (Scottish Executive Health
Department): We certainly do not intend the bill to
divert criminal behaviour from being dealt with
under the appropriate criminal procedure, but a lot
of the abuse that we are talking about would
probably not reach the criminal courts. We want to
be able to deal with such abuse effectively.
Obviously, the police will be involved at the
beginning of investigations and will take matters
forward where there is a criminal case to answer.

Diane Strachan: I am afraid that I am not clear
as to what the criminal procedure would be.
The Convener: There are two very different
standards of proof.
Diane Strachan: Yes. The balance of
probability is used for a civil order and the beyondreasonable-doubt test is used in criminal cases.
We would certainly want a banning order to
proceed where there was an insufficient level of
proof for a criminal conviction.

The Convener: What do you mean by saying
that a lot of the behaviour would not reach the
criminal courts?
Diane Strachan: Anecdotally, we know that a
lot of the abuse in question is hidden. Even when
it is known about, there may not be sufficient
evidence to take a case forward for a criminal
prosecution. However, we may be able to stop
abuse
happening
through
appropriate
investigation through any of the bill’s intervention
orders.

The Convener: But you do not know how a
subsequent criminal charge would be affected.
Diane Strachan: No, I do not. I am sorry.
The Convener: Okay.
Euan Robson (Roxburgh and Berwickshire)
(LD): I want to ask three questions. Adults at risk
are defined in the bill as those who are affected by

The Convener: How is that not an alternative,
easier way? If we are talking about avoiding the
higher standard of proof, is what you have
described not an easier way and an opt-out from
the criminal law? I am a bit concerned that
individuals who are found to have abused
vulnerable people may avoid the real sanctions
that can be used for such abuse. I am not clear
about how things will work. For example, will
somebody who is the subject of a banning order
go on the sex offenders register? What process is
involved?

“disability, mental disorder, illness, infirmity or ageing”.

Let us say that a young person who is technically
an adult because they are over 18 does not have
a disability, mental disorder, illness or infirmity, but
is dominated by a parental relationship that
amounts to a form of abuse. How will that situation
be coped with, given the definition? Can it be?
Bette Francis: A young person in such a
relationship would not fall within the definition of
abuse, although I understand that somebody in
such a relationship could be dealt with under the
Protection from Abuse (Scotland) Act 2001. As
you said, the bill definition of adults at risk covers
a number of people in other situations.

Diane Strachan: Each case would be different.
As I said, the police would certainly be closely
involved. Nothing would be done that would be
detrimental to a criminal case proceeding if a
criminal investigation was taking place. Obviously,
it may be appropriate for an individual to be
prosecuted and placed on the sex offenders
register if an offence of a sexual nature has been
committed, but it would be for individual—

Euan Robson: But if you changed “ageing” to
“age”, would the definition include both what you
want it to cover and the circumstances that I
described?

The Convener: The use of banning orders
would be decided using the civil standard of proof.

Bette Francis: It is intended to cover people
who are at risk of abuse because of aging.
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banning order and banning a primary carer from
the premises could be that the person who is
cared for would then require full-time care. Is there
a safeguard to guarantee that resources will be
available for the local authority to secure a
residential place or care within the home? We can
imagine a situation developing in which someone’s
primary carer is removed but no resources are
available to provide an alternative. I think that we
would want some safeguards and security around
that.

Euan Robson: That is interesting.
Section 4 is on the council’s duty to make
inquiries. If I read it correctly, which I might not
have done, there is no sanction or further
reference point in relation to the council’s duty to
make inquiries. What happens if the council does
not make inquiries?
Jean MacLellan: In reality, that is already
happening throughout the country. No council
suggested to us in the consultation that it would
not co-operate with the measures that are
proposed. All councils support the measures and
are keen to improve their practice through better
information, co-operation, inquiry, investigation
and subsequent disposal.

Jean MacLellan: I recognise your point, which
has been made by others, and we discussed it
with one of the sub-committees of the Association
of Directors of Social Work. It is difficult to quantify
how many people will be subject to removals as a
consequence of the legislation. We have tried hard
to quantify it by looking at national and
international resources and research in the area,
but no one can quantify the situation beyond
prevalence rates that are based on small-scale
studies.

Euan Robson: I am sure that that is the case.
The councils are well intentioned and the publicity
of various cases in the past has made their duties
clear to them. On the other hand, we are
discussing legislation that will be in place for many
years and there could be circumstances in which,
due to time, neglect or other motivations, a council
did not wish to make the proper inquiries. How can
we ensure that there is a reference point beyond
the council to ensure that it makes inquiries?
There is no provision for that in the bill.

It might be that the numbers will not be great
and that they will be distributed across domestic
as well as regulated settings. We cannot yet work
out what proportion will be in each setting.
Nevertheless, there will be instances where the
primary carer might be the perpetrator of the
abuse.

Jean MacLellan: The ultimate sanction will be
through the Scottish ministers receiving the
biennial report of activity. If that report was not
available, it would be for ministers to intervene as
they thought appropriate. However, given the
demography of the aging population, I imagine
that it will be very much in councils’ interests to
fulfil their responsibilities under the provisions. We
are going to have more frail older people who are
likely to need protection.

It might be sufficient to provide some low-level
support services. Research from four pilots that
were done in the United States looked at
interventions and what worked with people. The
result was not a need for lots more services; rather
it was found that more counselling, care
management and intervention at the therapeutic
end made the difference to families who mostly
wanted to stay together. Counselling and
mediation were the main services that enabled
that to happen.

Euan Robson: I will take the matter one step
further before I move on to something else. If the
minister finds from the biennial report that council
X has not made inquiries and subsequently
intervened in the proper way, does the minister
have powers to direct the council?

If, however, in the final instance, someone was
removed and primary care was removed as a
consequence, a community care assessment
would be needed. When we asked ADSW its
opinion, it said that the numbers of removals
would not be great and that consequently
resources would not be hugely stretched.

Jean MacLellan: Ministers would be able to ask
inspection agencies to go in and conduct an
inspection.
Euan Robson: Why are the police not included
in the list in section 5, on co-operation?

Shona Robison: In that case, priority could be
given to certain cases, according to the guidance.

Jean MacLellan: The police are included as
members of the adult protection committee but
they are not listed as having to share information
because of their view that, if they had a duty to
disclose everything, that might prejudice a criminal
investigation.

Jean MacLellan: That might well be the case.
We discussed this morning the ways in which
eligibility criteria are operated throughout Scotland
and how some areas have level 1 and 2 priority
levels—critical or substantial—whereas others do
not work in that way, to see whether what we
wrote in our guidance and code of practice would
encourage consistency.

Shona Robison (Dundee East) (SNP): I have a
couple of questions on practicalities. I return to
Roseanna Cunningham’s point about banning
orders. One consequence of implementing a
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qualitative nature and are small in number, so it is
difficult to know whether the figures for the general
population are accurate. To get a different handle
on the issue, we have looked at experiences from
the Borders inquiry. None of us wants to continue
to revisit that or to overemphasise the Borders
situation but, when visiting offices in the area, I
was told that there had been a threefold increase
in the number of referrals of adults, although the
figure was still small. At one office, there had been
21 or 22 case conferences in a month, not all of
which led to anything other than inquiry.

Shona Robison: I ask you about undue
pressure, which is an area of some controversy.
Protection orders are normally granted with the
consent of the adult at risk, but obviously that does
not always happen when undue pressure is
deemed to be the reason for the refusal of
consent. You have probably been asked this
question on a number of occasions, but given its
hidden nature, how can it be proved that undue
pressure has been exerted? What discussions
have taken place about that?
Bette Francis: As you can imagine, there has
been considerable discussion of undue pressure.
The steering group discussed the matter and went
to a vote on how such circumstances would apply.
You are right that it is difficult to ascertain undue
pressure. Practitioners have told us that they are
aware of circumstances in which a person appears
to offer consent, but it is the fear of reprisals that
creates the appearance of giving consent. Such
people are prepared to comply with the protection
order if someone intervenes on their behalf.

The Convener: Are you referring to the current
context?
Jean MacLellan: Yes.
The Convener: In the current context, ultimately
one looks to the criminal law. The bill proposes a
much lower standard of proof. It is reasonable to
assume that, if such a standard is introduced,
more people will fall into the net.
Jean MacLellan: Your statement is probably
accurate, but we have no way of knowing that.
This morning, we met someone whose life and
livelihood relate entirely to this area. We wanted to
check whether there were any avenues that we
had missed, and she confirmed the position for us.

We cannot give simple guidance, but we will be
able to offer some practical examples from the
range of representative groups to whom we have
spoken about situations in which they have been
aware of undue pressure not to comply and not to
ask for the abuse to stop.

Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): There is definitely a need to protect the
people who need protecting and the most
vulnerable, but we also need to protect the staff
who go out to people’s homes. The vagueness of
what I have heard makes me wonder how many
people will be prepared to go on a hunch that
someone is being abused, especially when theft,
fraud, embezzlement or extortion are involved.
Seven days is not a long time to obtain the proof
that might be required.

Shona Robison: Was it a close vote in the
steering group?
Bette Francis: No, it was surprisingly in favour
of there being a need for the provision. We are
aware of the groups who are concerned about the
use of undue pressure. Removal without consent
is a last resort that is very much in keeping with
the principles of the legislation.
Shona Robison: Is there
experience on which you can draw?
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Jean MacLellan: Are you referring to removal
orders?

Bette Francis: I am not aware of any.
Jean MacLellan: We have tried to ascertain that
and the answer is no.

Dr Turner: Yes.
Jean MacLellan: Removal orders relate to the
alleged victims of abuse. They may be made for a
maximum of seven days, so that assessment may
take place, if that cannot be undertaken in the
situation in which it is alleged that abuse is
occurring. The assessment could take place within
two days or on the first day of the seven-day
period.

The Convener: You mentioned the ADSW
estimates of numbers of removals. Do you know
how it made those estimates?
Jean MacLellan: I must have misled you in that
regard. The estimates of prevalence rates and so
on are ours and are based on existing research,
with which ADSW agrees.

It is important that the rights of the workforce are
upheld. The Scottish Social Services Council and
the Scottish Commission for the Regulation of
Care take an interest in that area. The forthcoming
Bichard bill will deal with the issue of people who
are unsuitable for work with at-risk adults. Many
checks and balances are being included in the
provisions as they are built up. Dave McLeod, who
is a member of our bill team, is also working on

The Convener: What is the existing research?
14:30
Jean MacLellan: There are a number of pieces
of research that date back to the early 1990s.
Prevalence rates range from 4 per cent to 7 per
cent. However, the case studies have been of a

97


227

Health Committee, 16th Report, 2006 (Session 2) – Annexe C
2831

23 MAY 2006

the Bichard bill team, to ensure that there is
coherence between what we do in this proposed
legislation and the likely provisions of the Bichard
bill.

than absolutely necessary. That was the rationale
behind limiting the period to seven days.
Dr Turner: You might have two special needs
people with different conditions living in close
proximity to each other—perhaps living in the
same
building
but
not
in
the
same
accommodation—who abuse each other. When
they were put into the accommodation in the first
place, it may have seemed as if they were going to
get on. How do you deal with situations that will
not resolve themselves, in the circumstances in
which we have so few places in special needs
accommodation?

Dr Turner: Would information from one person
who goes out to the household be enough to
instigate the process, or would there be a case
conference involving a general practitioner, a
practice nurse, a district nurse and a health
visitor? Would information be gathered from those
people, so that notes could be compared, before a
removal order was sought?
Jean MacLellan: Yes.

Jean MacLellan: The same principles of inquiry
and investigation would apply, and the care
commission may become involved. As you will be
aware, at the moment the care commission
becomes aware of allegations of abuse largely
through the complaints system. We have worked
with the care commission to clarify what would
happen in situations such as the one that you
described. The care commission, which will be
part of the local adult protection committee, would
be content for the local authority to lead the
investigation. When a situation affects more than
one individual and starts to affect a service, the
care commission would be involved in the
judgment about what should happen, in
conjunction with the care provider.

Dr Turner: So there would be some form of
evidence.
Jean MacLellan: The approach that you have
described is becoming normal practice. Local
authorities and other partners are aware of the
forthcoming legislation and are already beginning
to work in that way.
There are differences throughout Scotland, but
what tends to happen is that one or two people go
out together. Generally, the initial assessment is
carried out by two people—perhaps a main grade
social worker with support from a senior social
worker. It very much depends on the individual
who has been referred; that dictates the most
appropriate people to do the initial assessment.
We have said that the local authority would take
the lead in deciding who would investigate, and
that would also give some flexibility. For example,
the referral might be of a person who is known to
someone from the Mental Welfare Commission for
Scotland and it might be less distressing to the
individual if that known person does the initial
assessment. The case may go no further than the
initial assessment, or there may be sufficient call
for a case conference. That would take the form
that you describe: all interested parties would give
their view, decisions would be reached together
and all parties present would be accountable for
those decisions in future.

The Convener: Is it intended that some form of
register or record of banning orders should be
made?
Jean MacLellan: I have not got to that stage
yet. The matter is under discussion. The steering
group will next meet at the beginning of June and
we shall discuss specific issues with it then.
The Convener: So it is not intended that such a
register would be part of the legislation.
Jean MacLellan: Not as it stands.
Helen Eadie: Turning to a different register, I
am aware that the Scottish Executive has
proposed a bill to introduce a register of people
who are unsuitable to work with vulnerable adults.
I wanted to ensure that those proposals would
dovetail with the proposals for a register of people
who are unsuitable to work with children.

Dr Turner: Would you be able to extend the
seven days, as can happen in cases of people
who have been sectioned for mental health
purposes, if that were thought necessary?
Jean MacLellan: No. That was a deliberate
decision. We do not want, as an unintended
consequence, an older person to be out of their
home for longer than is necessary. If someone has
been abused, it might be necessary to take them
to a care home temporarily, so that they can be
looked at, given some food and rehydrated. The
intention, as far as is practically possible, would be
to put them back into their own environment as
soon as possible, so that they avoid experiencing
the double jeopardy of having been abused and
then admitted to care or put in limbo for any longer
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Jean MacLellan: Just to reiterate the point that I
made to Dr Turner, we are working on the Adult
Support and Protection (Scotland) Bill, and Dave
McLeod and I are also on the Bichard bill team, to
ensure that we get that coherence.
Euan Robson: Does the bill place a duty on the
council to keep proper records?
Jean MacLellan: There is a broad expectation
of that under the general duties of the adult
protection committee, which the code of practice
will make clear.
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Another issue is the proposed changes to the
system for countersignatories, who will no longer
be required to come from a specified group and
will not even need to know the adult with
incapacity before they countersign the application.
I cannot understand how that will work.
Essentially, will anyone in the street be able to
countersign
an
application,
given
that
countersignatories will not need to know the
individual or come from a specified group? If that
is the case, will that not open up a number of
possible problems?

Euan Robson: But that expectation is not made
explicit in the bill.
Jean MacLellan: No.
The Convener: It is worth reminding everybody
that the definition of abuse in the bill is not
confined to physical and sexual abuse, but
encompasses other forms of abuse. That has
implications for how the banning orders are
recorded and maintained.
We require to change witnesses for questions
on part 2 of the bill, which deals with amendments
to the Adults with Incapacity (Scotland) Act 2000. I
think that Euan Robson and I are the only
members of the committee who were members of
the Justice and Home Affairs Committee, which
considered the 2000 act.

14:45
Lorna Brownlee: There was quite a lot in that
question, so I will start at the beginning.
On the issue of organisations intromitting with
funds, I agree that a lot of issues need to be
considered. However, there was overwhelming
support in the consultation for the idea of moving
beyond individuals because one of the main
barriers to take-up was that people with incapacity
sometimes do not have anyone who can intromit
with funds for them. We are working with different
stakeholders to consider the matters that ministers
will prescribe in relation to which organisations can
be authorised by the public guardian to intromit
with funds. Essentially, those matters will involve
consideration of corporate governance, financial
management and staffing. The discussions that
Sandra McDonald has had will lead to a further
consultation, after which regulations will set out
the matters on which organisations will need to
satisfy Sandra McDonald before she is prepared
to authorise them to intromit with funds.

I invite Lorna Brownlee to give us a briefing.
Lorna Brownlee (Scottish Executive Justice
Department): I head the team in the Justice
Department, which is responsible for most parts of
the 2000 act. My colleague Sandra McDonald is
the public guardian, whose duties the act sets out;
those duties were covered in the briefing from
Jude Law—sorry, Jude Payne—[Laughter.]
The Convener: Most members of the committee
sympathise with that slip.
Lorna Brownlee: Part 2 of the bill introduces
changes to the 2000 act, which has been in force
since 2001 and which we have been monitoring
and evaluating. We funded a consultancy project,
which Jan Killeen from Alzheimer Scotland Action on Dementia ran for us. Jan is now the
national practice co-ordinator and is on
secondment to the Executive. As a result of her
monitoring work, experience on the ground in the
office of the public guardian and evidence to the
Justice 2 Committee, we have proposed a
package of changes to the parts of the 2000 act
that deal with powers of attorney, intromission with
funds and guardianship and intervention orders.

Sandra McDonald (Public Guardian): From
the work that we have done, the registration
process for organisations is beginning to look like
it will be quite hefty, but we think that such a
process is necessary in light of the situation to
which Kate Maclean alluded. We have used the
care
commission’s
registration
for
new
organisations as a basis for our work, but we have
also taken into account how local authorities deal
with registration of services and the registration
requirements of the office of the Scottish charity
regulator. We have looked at a variety of formats
rather than reinvent the wheel, as it were.

Kate Maclean: I am interested in the provisions
on intromission with funds. The bill proposes that
organisations as well as individuals would be able
to intromit with funds on behalf of an adult with
incapacity. I am concerned about that. What kind
of organisations would be able to do that and what
monitoring would there be? Although an
organisation could be deemed suitable, would its
employees or volunteers who worked for it also be
deemed suitable? I can understand that an adult
with incapacity might not have any friends or
relatives who would be able to deal with their
financial affairs on their behalf, but if employees of
a residential establishment where an adult with
incapacity lived were able to intromit with funds,
that could cause problems.

As Lorna Brownlee mentioned, it looks like we
will probably deal with three issues. On issues of
corporate governance, we will ask whether the
organisation is a private or limited company and
what its managerial structure is. We will also ask
about its policies and procedures on risk
management. We will set out all those issues in
the guidance and will then ensure that the
registration process leads the organisation to deal
with those issues. On issues of financial
management, we will ask about tracking, auditable
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Kate Maclean: A friend or relative could attest
to the applicant’s suitability, in that case.

procedures and whether the organisation’s
accounts are independently vetted. On the issues
of staff management that Kate Maclean
mentioned, we will ask about things such as
recruitment procedures, training and supervision.
We are probably minded—I will need to check with
Lorna Brownlee on this—to require staff to be
checked by Disclosure Scotland and, when it is
introduced, vetted by the Bichard central barring
unit. That will probably be a given, but we have not
finalised a decision on that yet.

Lorna Brownlee: They could do that at the
moment, if they fell within the prescribed classes.
Kate Maclean: But, under the proposals,
anybody will be able to do that, even if they are
not in a specified category.
Lorna Brownlee: We feel that we have come
up with a package of measures that strikes the
right balance between opening up access to the
scheme and increasing the risk to the adult.

Kate Maclean: I wanted to ask about that. Will
there still be an assumption in favour of
intromission with funds being done by a friend or
relative? Would intromission with funds be carried
out by an organisation only if there was no one
else who could apply to manage the person’s
financial affairs? Obviously, some people do not
have any friends or relatives who can do that for
them. What happens in those situations at the
moment?

There is a notion that someone who belongs to
one of the prescribed classes will have certain
attributes. However, if the classes are drawn too
widely, they are not particularly meaningful and, if
they are too narrow, you come up against the
problems that we have come up against.
There will be a range of safeguards. The person
who countersigns the application will have to say,
in their own words, how they know that the
applicant is a suitable person and what gives them
the required knowledge to make that declaration.
They will not simply tick a box to say that they are,
for example, a civil servant and are therefore the
right person to sign the declaration. They will have
to sign a declaration that says whether they have
any pecuniary interest in the application and give
contact details so that the public guardian can
follow up any queries that she might have.

Lorna Brownlee: One of the problems at the
moment is that, if the individual with incapacity has
no friend or relative who can apply to intromit with
funds for them, the local authority is under a duty
to apply for financial guardianship. That is not
really in keeping with the principles of the 2000
act, which require that the least restrictive
measure should be taken, but that is the only
choice that local authorities have because
currently they cannot apply to intromit with funds.
That is an issue at the moment.

The other thing to remember is that all
applications for intromission with funds have to be
intimated by the public guardian to significant
other people. We are introducing a new safeguard,
which is that, if the applicant, the primary carer
and the nearest relative are all the same person,
the application will have to be intimated by the
public guardian to the local authority.

Kate Maclean: I have to say that I feel more
comfortable with the local authority having that
power rather than another organisation. I am
happier about that aspect being centralised. What
are your thoughts on the issue of the
countersignatory no longer having to be someone
who knows the adult?
Lorna Brownlee: Under the current legislation,
the countersignatory needs to know the applicant
and the adult. However, finding someone who
knows both people can be difficult.

Dr Turner: That is a welcome move. As an
MSP, I have been struck by how vulnerable
people are when they are depressed and have to
be in hospital for a long time. If someone else has
been given the power of attorney, a person can
come out of hospital to find that everything they
owned has been sold. Checks and balances in
that regard are important.

The purpose of the countersignatory is to attest
to the suitability of the applicant. The adult already
has a medical certificate, signed by their doctor.
That means that, in a sense, the doctor is
vouching for the existence of the adult and the fact
that they do not have the capacity to manage their
affairs. If I remember rightly, 100 per cent of
consultees agreed that it was unnecessary to
require the countersignatory to be someone who
knew the adult as well as the applicant.

What is the situation as regards English law and
Scots law in relation to the power of attorney?
Many people’s relatives live on the other side of
the border, so what are the differences between
how those two legal systems approach the
matter? How do the differences affect people who
have power of attorney for a person who lives on
the other side of the border? How would such a
person be affected if they were to move?

Kate Maclean: So what is the point of the
countersignatory?
Lorna
Brownlee:
The
point
of
the
countersignatory is to attest to the suitability of the
applicant, not to comment on the adult with
incapacity.
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Lorna
Brownlee:
Generally,
recognition
depends on the law of the country in question.
Under the Adults with Incapacity (Scotland) Act
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2000, we recognise proxies that have been given
under the law of other countries. In England and
Wales, the Mental Capacity Act 2005 contains
provisions for recognition of appointments that
have been made elsewhere. Beyond that, the
situation depends on the legislation in the country
in question.

withdrawer applied for directions and the affairs of
the vulnerable adult were prejudiced because the
withdrawers had failed to take advice? I presume
that requiring them to seek such advice would be
better for the adult at risk because there would
then be a speedier resolution through the
intervention of the public guardian.

Dr Turner: If the United States of America or
Canada happened to be one of the countries,
would that make a big difference?

Lorna Brownlee: We did not consider and
reject that suggestion. We conceived of the
situation only in the kind of permissive way that is
written into the bill.

Lorna Brownlee: I do not know. Whether the
power of a proxy in Scotland would be recognised
in those countries would depend on the legislation
in those countries.

Euan Robson: Surely the point in making the
provision prescriptive rather than permissive is
that the issue would be resolved because there
would be the imperative to seek a ruling from the
public guardian.

Dr Turner: If someone could prove their power
of attorney in a different country and it went
through the proper channels, it would be likely to
be accepted.

Sandra McDonald: That sounds sensible. I
think that we must discuss the matter further.

Lorna Brownlee: If the law provided for it to be
accepted, it would be.

The Convener: We move on to part 3 of the
bill—I suspect it will take considerably less time—
which is on “Adult Support etc: Miscellaneous
Amendments and Repeals”. I suspect that the best
way to describe part 3 is to say that it deals with
consequential provisions, so it may not be hugely
problematic. Can we get a quick briefing on it?

Dr Turner: It does do so at the moment.
The Convener: It might be better to put the
matter in a slightly different way. If the vulnerable
adult is in Scotland—that is what we are
concerned about—then the issue is not so much
whether America recognises the power of
attorney, but whether we recognise an equivalent
form that might or might not have been entered
into in America. However, that will not arise often: I
presume that the advice would always be to take
out the power of attorney in the Scottish form in
Scotland
in
accordance
with
Scottish
requirements.

Jean MacLellan: Jan Raitt will deal with
ordinary residents and liable relatives, and Fiona
Tyrrell is here to talk about changes to the mental
health legislation. I will answer any queries on
direct payments.
The Convener: We will go straight to members’
questions, unless the officials want to make short
introductory statements.

Lorna Brownlee: That would be particularly the
case for powers of attorney where there has been
no court involvement in the process.

15:00
Jan Raitt (Scottish Executive Health
Department): I will give a brief introduction on
sections 62, 64 and 65, on charges for community
care services.

Dr Turner: I know of families with daughters on
both sides of the Atlantic who are trying to look
after a parent, so the situation is complicated and
it needs to be clarified.

Section 62 will remove the liable relatives rule.
An individual’s contribution to the care home fees
that are paid by a local authority is normally
calculated solely on the basis of his or her
resources, but the liable relatives rule allows local
authorities to demand a contribution from the care
home resident’s spouse or parent. The rule has
long been unpopular and is seldom used. When it
has been applied, that has often been done
inconsistently, which has caused distress for the
people concerned.

The Convener: Of course it is complicated, but
the requirements of the legal jurisdiction within
which the vulnerable adult resides must be
followed, regardless of where the relative might
live at the time. In this case, we are talking about
the requirements that we might impose in Scotland
in the particular circumstances.
Euan Robson: The joint withdrawers provision,
which I think was said to be necessary by a
number of people, seems to be useful. However, it
is possible for the joint withdrawers to disagree
about their functions. The public guardian appoints
them, in effect, so why does the bill use the
phraseology that they “may” apply for directions as
to their relative functions? Why not use the word
“must”? What would happen if neither joint

Section 64 will clarify and update the legislation
that determines which local authority is financially
responsible for providing community care services
when a person moves between local authority
areas. The provisions’ aims are to ensure that
there is a fair division of financial responsibility, to
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remove doubt about the legislative basis for
current practice and to extend the arrangements
for adjustments between local authorities to cover
care packages, in response to changing patterns
of care provision.

The Convener: By “English”, do you mean
English, Welsh and Northern Irish?
Jan Raitt: Yes—the Department of Health
covers England and Wales and we will also
negotiate with Northern Ireland.

Section 65 relates to persons who are placed in
Scotland under an arrangement that has been
made by a local authority in another part of the
United Kingdom, the Channel Islands or the Isle of
Man. We will need the provisions to enable us to
implement the policy on cross-border placements
that is currently being developed.

The Convener: It is worth putting that on the
record. Some of us might suppose that Wales and
Northern Ireland are not included when England is
being discussed.
Jan Raitt: There would be separate negotiations
with the Channel Islands and the Isle of Man, if
necessary.

Helen Eadie: Given what the committee has
heard, the obvious question that springs to mind is
whether the Executive will give financial support to
local authorities to enable them to implement the
measures in the bill.

The Convener: If no further questions arise on
sections 62, 64 and 65, I invite Fiona Tyrrell to
speak briefly about section 67.
Fiona Tyrrell (Scottish Executive Health
Department): Section 67 contains a small
amendment to the Mental Health (Care and
Treatment) (Scotland) Act 2003. The 2003 act
introduced the Mental Health Tribunal for
Scotland, which considers applications for
compulsory care and treatment for people who
have mental disorders. A doctor can extend an
order that is made by the tribunal without
reference to the tribunal, but any other change to
the order must be considered by the tribunal.
Patients and named persons can appeal to the
tribunal against the order.

Jan Raitt: We do not envisage that there will be
new financial burdens on authorities. The removal
of the liable relatives rule will potentially remove
an income stream for local authorities, but the rule
is seldom used. In response to the consultation,
only two local authorities said that they used the
rule. One authority said that it does not collect
revenue under the rule but wants to retain the
facility to do so. The other authority was collecting
£15,000 per year. We announced the intention to
remove the liable relatives rule at the time of the
introduction of the pension credit, from which local
authorities gain, so the proposal will be cost
neutral.

As an added safeguard, the policy intention is
that the tribunal should be able to review an order
if a patient has been subject to the order for two
years without having appeared before the tribunal.
However, the 2003 act does not meet the policy
intention in that regard. If the act were to remain
unamended, then the tribunal would have to
review every order it made after six months. The
amendment will correct that anomaly and ensure
that the tribunal does not have to review an order
until a person has been subject to it for two years.

The Convener: For clarification, we are talking
about the financial implications only of part 3 of the
bill. We all accept that other parts of the bill have
financial implications for local authorities.
Euan Robson: I appreciate that Jan Raitt said
that policy on cross-border placements is being
developed. However, an extreme interpretation of
the powers in proposed new sections 87A(1) and
87A(2) of the Social Work (Scotland) Act 1968,
which will be introduced by section 65, could allow
the Scottish ministers to make a statutory
instrument that covered a single individual. Is it
intended that one or more statutory instruments
will be made?

The Convener: If members have no questions
on section 67, we will move on.
Jean MacLellan: We discussed direct payments
at last week’s meeting, so I am assuming that
members have background knowledge of the
system. The bill will simply enable relatives to
receive and use direct payments to provide
services
for
someone
in
exceptional
circumstances.

Jan Raitt: As the policy develops, we are keen
to ensure that, if regulations that are to be made in
England say that when a person is placed in
Scotland the placing authority is financially
responsible, there should be no scope for
confusion because legislation in Scotland says
that the Scottish local authority must fund the
placement. We want to ensure that we can
dovetail the arrangements, but because the
English regulations are not yet formulated we do
not know precisely what we will need to do.
However, I think that one set of regulations will be
needed.
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The Convener: The measure seems to be
straightforward. I thank all the officials for their
evidence. That ends our business in public.
15:06
Meeting continued in private until 16:08.
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05 September 2006 18th Meeting, Session 2 (2006))
SUBMISSION FROM MR ADRIAN WARD
By your email of 19th May 2006, you kindly invited me to submit written evidence on the above Bill.
You included a copy of your letter of the same date.
As convener of the Mental Health and Disability Committee of the Law Society of Scotland, I have
been involved in the drafting of the submission which you will receive (or will have received) from
the Law Society of Scotland. For the purposes of this, my personal submission, I adopt the whole
terms of the Law Society’s submission. I am making a separate personal submission for three
reasons.
Firstly, I briefly summarise the main points of concern, and the main suggestions, under the bulletpoints below.
Secondly, in order to provide more detailed background to most of the points in both this
submission and the Law Society’s submission, I enclose a copy of my letter to Ms Lorna Brownlee
th
of Scottish Executive, Justice Department (Civil Law Division), of 25 April 2006. She provided
helpful clarification in relation to some of my comments on Part 2 of the Bill by letter of 28th June
2006. Jean McLellan of the Scottish Executive Health Department did likewise in relation to some
of my comments on Part 1 by letter of 14th July 2006. The submissions now made by the Law
Society and by me take account of this clarification, and therefore supersede the comments in my
original letter of 25th April 2006 where they differ.
Thirdly, I had the opportunity to give evidence to the Justice Committee on the principles of what
became the Adults with Incapacity (Scotland) Act 2000 prior to introduction of the original Bill. I
believe that the convener of the Justice Committee at that time is now convener of the Health
Committee. If desired, I would be happy in principle to attend before the Health Committee to give
verbal evidence and to discuss, either personally, or as convener of the relevant Law Society
committee, or in both capacities.
The main points, summarised, are as follows:
x

Subject to the particular comments below, I support the general principles of the Bill and
the key provisions contained in it. My comments are limited to Parts 1 and 2.

Part 1
x

The scope of the vulnerable adults provisions has been narrowed from situations of
“deprivation, exploitation and abuse” to situations of “abuse” only. Following other
legislation, these new provisions are now necessary only for adults who are at risk but who
are neither incapable nor mentally disordered. However, such adults can still be at risk of
deprivation and exploitation, as well as abuse. The provisions require to be widened.

x

There is a specific policy issue, which the Health Committee should address, as to whether
there should be a last-resort power to remove from their homes adults who are neither
incapable nor mentally disordered. At present there is such a power, applied occasionally
but necessarily to adults living in extreme squalor, with health risk to themselves and
perhaps to others. If such a power were to be continued, it should be updated, with
safeguards. Under the Bill as drafted, it will be terminated.

x

The terminology “abuse” and “abuser” is unwise and unhelpful, having regard to current
perceptions of those terms. Such terminology is likely to result in opposition to applications
because of the perceived consequences of branding someone an “abuser”. The draft Bill
prepared by the Scottish Law Commission achieved appropriate protections with admirable
clarity without using such emotive and unhelpful terminology.

x

The principle of reciprocity should be added to the principles in section 1.
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x

The importance of maintaining the adult’s family, friendship and social contacts and
support networks should be added to section 2.

x

In section 3, references to “abuse” and “being abused” should be amended to “harm” and
“suffering harm”. “Disability” should be expanded specifically to include physical disability,
mental disability and communication difficulties.

x

“Council” would be more appropriate than “local authority” in section 4.

x

In section 5(3)(b), at the end of line 11, “the” should be altered to “that”.

x

In section 7(2), it should be made clear that “adult” means “adult at risk”.

x

Also in section 7(2), there must be an obligation to inform adults of their right to refuse to
answers questions.

x

In sections 10 and 12, the place to which an adult is removed must be suitable, and there
should be authority to keep the adult there.

x

Section 17 should include an obligation to return property within a reasonable time after a
removal order has ceased.

x

A “banning order” should only be competent where the sheriff is satisfied that the adult is
entitled to occupy the property.

x

“Banning order” is imprecise and unduly emotive, and should be amended to “exclusion
order”.

x

In section 19, “seriously” is undefined and unhelpful. The criterion should be that the
“abuse” justifies consideration of a “banning order”. This point also arises in relation to
“serious” in section 38(2).

x

The drafting of section 32 requires to be improved, particularly given the serious
implications of procedure under that section.

x

In section 39(3), the Mental Welfare Commission and the Office of the Public Guardian
should be added.

x

In section 50(1), the definition of “abuse” should include deprivation or obstruction of (i)
provision of services to the individual, or (ii) the individual’s family or social contacts, or (iii)
the individual’s activities.

Part 2


234

x

At present, procedure to renew guardianship is the same as procedure to create a new
guardianship. The procedure is in practice more cumbersome and expensive than
anticipated. Average costs are in the region £2,000 - £3,000. Aware of this, sheriffs
frequently grant indefinite appointments, which is not always consistent with the original
intention that appointments should be subject to review. There should be the option for a
simplified renewal procedure. The suggestion is developed on pages 8 and 9 of my letter
th
of 25 April 2006.

x

Sections 53(2)(c) and 61(1)(4), as drafted, have inadvertent consequences which would be
completely unacceptable.

x

Regarding section 53(7), the protections (on grounds of incapacity, undue influence, etc.)
for revocation of a Power of Attorney should be the same as for granting a Power of
Attorney, because the risks are the same and the potential consequences are similar.
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x

The wording of section 61(1)(b) requires improvement.

x

It is at present a problem that interim appointments cannot be extended. Section 61(1)(d)
should be amended to allow sheriffs a discretion to extend, upon motion and cause shown.

x

In section 61(12), proposed new sub-sub-paragraph (3A)(c) should be deleted, because it
is completely unnecessary, inconsistent with existing provisions of the 2000 Act, and could
be interpreted as having the absurd result of terminating the guardianship upon renewal.

x

Section 61(12) would introduce mandatory termination of appointments which at present
are not time-limited. There should be an obligation to notify the guardian in each case.
The appointment should only expire two years after such notification.

x

The simplified renewal procedure suggested above will reduce the discriminatory effect of
section 61(12) upon guardians whose appointments would probably not be time-limited if
originally granted under the 2000 Act.

x

In paragraph 3 of Schedule 1, there should be a provision to harmonise the terminology of
paragraph 4 of Schedule 4 of the 2000 Act with the other provisions of that Act. Otherwise,
some Powers of Attorney could continue without being subject to any of the provisions of
the 2000 Act.

Adrian D. Ward

th
25 April 2006

Ms Lorna Brownlee,
Scottish Executive,
Edinburgh.
Dear Lorna,
Adult Support and Protection (Scotland) Bill
I have now had an opportunity of considering the text of the above Bill as introduced (“the Bill”) and
of comparing Part 2 with the Adults with Incapacity (Scotland) Act 2000 as already amended to
date (“the 2000 Act”). I have not considered in full detail all aspects of the Bill and all aspects of its
inter-relationship with the 2000 Act. I do however have several comments at this stage, and am
writing to let you know about them. References to Parts, sections, etc. are to those in the Bill,
unless otherwise indicated.
Part 1
General
I have previously expressed concern that, over the period of almost a decade since the Scottish
Law Commission reported, the scope of this proposed legislation has narrowed. The original
starting-point, apart from matters covered by mental health legislation, was section 47 of the
National Assistance Act 1948. That provides a procedure under which local authorities may be
authorised to remove a person suffering from chronic disease or living in unsanitary conditions, and
lacking proper care and attention, from home to a hospital or other place. From at least around
1990, there was recognition that the wider issues of abuse, deprivation and exploitation of
vulnerable adults required to be addressed. For example, at a conference of social work
authorities from throughout the United Kingdom in July 1990, I argued that in the decade then
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ahead there needed to be an emphasis upon addressing these issues, following upon the
emphasis in the preceding decade on children, and there was general consensus that this should
be the agenda for the ensuing decade. The Scottish Law Commission subsequently published
their Discussion Paper in 1993, taking up the need to address the lack of effective protection from
abuse, deprivation and exploitation of adults who are vulnerable but not mentally disordered. In the
Commission’s ensuing Report on Vulnerable Adults, published in December 1996, the Commission
addressed the broad issues of vulnerability in the manner admirably and succinctly outlined in the
Summary at the beginning of their report, and they annexed a draft Bill, which with similar clarity
set out the scope of the suggested legislation in clause 1. Issues of abuse (and “abusers”, though
the Commission wisely avoided that term) were included, but as part of the wider subject-matter.
What has happened since then has been a narrowing of this remit to concentrate on abuse (and
abusers), with reducing emphasis upon broader issues of deprivation and exploitation, and upon
situations where harm and deprivation result from the person’s own conduct, rather than in
consequence of abuse by others. There was general consensus, reported by the Commission, that
apart from enquiries and authorised inspections, no intervention should be carried out in relation to
a vulnerable adult who objects unless those authorising or carrying out the intervention reasonably
believe that the adult is vulnerable and is either mentally disordered or subject to undue pressure.
However, the scope of the proposed legislation was not otherwise limited, and for example I would
again refer to the broad statement as to the application of the proposed Bill set forth in clause 1 of
it.
My general concerns cover two inter-related areas, namely the actual scope of the provisions and
the terminology.
As to the actual scope, I appreciate that the proposed definition of abuse in section 50(1) includes
“self-abuse”, and that in terms of section 3 adults are “at risk” if by reason of disability etc. they are
unable to protect themselves from abuse (which, by definition, includes self-abuse) or are more
vulnerable than persons not so affected to being abused (which, having regard to the definition, is
presumably intended to include vulnerability to being abused by themselves). However, powers
conferred under any legislation such as this do limit the freedoms of the individual and must
accordingly be given a restrictive construction. The general thrust of this part of the Bill is to deal
with abusers and the abused, and it is not self-evident that the powers which are granted are
intended to be available across the broader spectrum of adults suffering harm, or at risk of harm,
because of their vulnerability, including cases where there is no other party who might be
categorised as an abuser, and where the problems are centred upon the “abused” person and that
person’s circumstances.
I would suggest that terminology which focuses upon “abuse” and “abuser” is particularly unwise
and unhelpful. It appears to be generated from a “blame culture” in which any risk of harm to a
vulnerable adult is attributable to the evil intent of an “abuser”. The term “abuser” has in recent
terms acquired extremely negative connotations which are likely to cause anyone connected with
any vulnerable adult automatically to resist initiation of any measures under which they could be
termed an “abuser”, particularly cases where the risk of harm arises from ignorance, misdirected
good intentions, and the like, rather than evil intentions which would justify the extreme term
“abuser”. Indeed, persons categorised as potential “abusers” might well be routinely advised to
resist all procedure and interventions because of the potential criminal consequences of even
implicitly allowing the label “abuser” to be attached. In this respect I would commend the
Commission’s draft Bill, which avoids such unhelpful terminology and concentrates upon harm, or
risk of harm, to the adult and (in relation, for example, to banning orders) whether the order is
necessary for the protection of the vulnerable adult and would better safeguard the adult’s welfare
than removal of the adult. These are broad and objective tests, to be preferred to the narrower
tests, in language likely to be perceived as emotive and condemnatory, in the present Bill.
Section 2
I would suggest adding at the end:
“(g)
insofar as not incompatible with the object of any intervention, the importance of
maintaining the adult’s family, friendship and social contacts and support networks”
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I believe that this is an important principle. It has sometimes been ignored. I can give an example.
An elderly lady living in a tenement, with considerable support from neighbours in the same close
and from friends who visited regularly, was removed by the local social work department. No
neighbours or friends were told. Neighbours very quickly became concerned at the apparent lack
of activity in her flat, and at not seeing her. They called the police, who broke in. The police were
able to identify that she had been removed by social services, but social services refused to
disclose where she had been removed to (on grounds, they said, of confidentiality). A day or two
later, two lifelong friends arrived to visit her, quite unaware of what had happened. Neighbours
were able to tell them what they knew, but social services refused to tell even them where their
friend now was. This happened quite recently.
Section 3
If the principle of my general introductory points is accepted, section 3 will require amendment,
particularly to remove the references to “abuse” and “being abused”, replacing these with “harm”
and “suffering harm”.
Also, it might be helpful to insert “(including physical disability, mental disability and communication
difficulties)” after “disability” in the second line of section 3(1).
Section 5(3)(b)
At the end of line 11, alter “the” to “that”.
Section 7(2)
Add at the end: “and must be so informed before any questions are asked”. It is implicit in the
concept of vulnerability that such adults are very likely to do what they are asked to do, and answer
any questions which they are asked, without challenge. Without the addition which I have
suggested, to have this provision in the statute would be virtually meaningless.
Section 19
I would suggest that “seriously” in paragraph (a), which is not defined, is unhelpful and could cause
significant difficulties of interpretation. I would suggest that “seriously” in paragraph (a) be deleted
and that a new paragraph (which for purposes of amendment I shall call (aa) be inserted, as
follows:
“(aa)

that the degree and/or nature of the abuse justifies consideration of a banning order”

A similar point arises in relation to “serious” in section 38(2) – see below.
Section 32(1) and (2)
Insert “subject to sub-section (3)”, at the beginning of sub-sections (1) and (2), for sake of clarity.
Section 32(3)
Insert between “unduly” and “pressurised” in line 18: “influenced or”. One of the main points about
vulnerability is the susceptibility to undue influence. Undue influence is a concept well developed
and well understood in existing law.
Section 32(4)
Again, insert “influenced or” between “unduly” and “pressurised” in line 20.
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Section 32(4)(a)
Immediately after “person” in line 23, insert “(or persons who include a person)”. Where abuse
occurs, there can be a number of abusers. Only one of them may be in a position to exert undue
influence or pressure, but that may be sufficient to “shield” all of them, unless the scope of this
provision is widened as suggested.
Section 32(6)
Add at the end: “and no interview or medical examination shall proceed unless the adult has been
informed of the adult’s right to refuse such consent”. The reason for this is the same as given for
the proposed amendment to section 7(2).
Section 38(2)
As explained in relation to section 19, “serious” is unhelpful, undefined and likely to give rise to
difficulties of interpretation. I would suggest deletion of “serious” and insertion immediately after
“abuse” of “of such degree and/or nature as justifies such disapplication”.
Section 50(1)
Regarding the definition of “abuse”, see my general introductory comments. “Harm” might be a
better term.
Also, I believe that further elements ought to be included – which are self-explanatory – and would
suggest the following additional paragraph: “(ca) deprivation or obstruction of (i) provision of
services to the individual, or (ii) the individual’s family or social contacts, or (iii) the individual’s
activities”. These points should, I suggest, be self-explanatory.
Part 2
General
nd
In my letter of 2 November 2005 I suggested that as experience of the 2000 Act continues to
accumulate and develop, improvements should not be limited to those addressed in Improving with
Experience. My letter made suggestions which went beyond the boundaries of Improving with
Experience, and it is commendable that some of these points have been included in the Bill as
introduced. While I doubt whether it would be helpful for me or others to bombard you with
remaining items on each individual wish-list, I would still urge that the optional simplified renewal
procedure suggested at the first bullet-point under Guardianship – Other Issues beginning on page
11 of my letter of 2nd November 2005 would be a major step towards better achieving the original
purpose of the 2000 Act. Applications generally cost in the region of £2,000 to £3,000. Renewal
procedure in all cases is at present the same as for application procedure, and is likely to generate
similar costs. Sheriffs are aware of this, and increasingly are granting original applications
indefinitely, or for lengthy periods, because they do not consider it reasonable to subject adults and
their estates to the disruption, difficulty and costs of renewal procedure either at all, or as soon (and
as frequently) as envisaged in the default provisions of the 2000 Act. What I suggested was that at
time of granting an application the sheriff could, as an alternative to granting it for longer than might
otherwise have been done, apply a simplified renewal procedure as suggested in more detail in my
letter of 2nd November 2005. In case you might find it convenient to circulate this letter, I have
reprinted the relevant passage as an appendix to this letter.

Although Scottish Executive has not had an opportunity to consult on this suggestion, I may say
that I have put it to various interested and experienced parties and practitioners, and I believe that
it would command general support.
While this suggestion relates to all renewals, it would also be relevant to the concerns expressed
below in relation to section 61(12).
Section 53(2)(c)
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(also section 61(4))
As drafted, these provisions have an effect which surely cannot be the intended effect, and which
would be wholly unacceptable. At present, attorneys and welfare guardians empowered to do so
can competently consent to medical treatment. That was already the position prior to the 2000 Act,
and was recognised in the 2000 Act. Under section 50(2) of the 2000 Act, section 47(2) is
disapplied where there is an attorney or guardian with relevant powers, the doctor is aware of this,
and it would be reasonable and practicable for the doctor to obtain the consent of the attorney or
guardian to the proposed treatment. In such cases, if consent is granted by the attorney or
guardian, that authorises the treatment, and if there is disagreement the matter can be addressed,
and the proposed treatment authorised where appropriate, under the ensuing provisions of section
50.
These proposed amendments would create the absurd circularity that, on the one hand, section
47(2) is disapplied where an attorney or guardian is available to consent, but on the other hand the
attorney or guardian cannot consent in any situation where section 47(2) is disapplied (which would
include disapplication under section 50(2)). Thus, where there is an attorney or guardian with
relevant powers, treatment could be authorised neither by the attorney or guardian nor under
section 47(2). That would defeat the whole purpose of the relevant provisions of the 2000 Act.
It may be that these amendments are an attempt to overcome the well-recognised discrepancy
between the provisions of the 2000 Act and the misinterpretation of it which appeared in paragraph
2.25 of the original Part 5 Code of Practice, and which is explained in paragraph 14-16 of my book
Adult Incapacity. I personally would have no great objection to altering the 2000 Act to coincide
with the relevant provisions of the Code of Practice, rather than vice versa, subject to the following:
(a)

There should be consultation on such a major change, because others might well have
stronger views than me.

(b)

The 2000 Act as amended should be absolutely clear and explicit, and internally
consistent.

(c)

The Code of Practice should also be consistent – at present its own provisions are
inconsistent in this respect.

If on the other hand the existing law is to stand, then it should be consistently adhered to. Either
way, adults incapable of consenting to treatment themselves should not be deprived of both the
possibility of consent by their attorneys or guardians and also the availability of section 47(2)
(which is what the present amendments would do). The comments at (c) starting at the foot of the
nd
first page of my letter of 2 November apply to these difficulties.
On the underlying policy issue, to me the main disadvantage of the error in the Code of Practice
was that it was inconsistent with the 2000 Act and created confusion. A further disadvantage
expressed to me by many doctors was that it meant that they were advised to certify under section
47 in cases where this was not necessary because an attorney or guardian was available to
consent, and they found the additional bureaucratic burden unhelpful. To my mind the advantage
of the Code of Practice approach, if it were to be properly reflected in the legislation, is that the
issue of incapacity in relation to consent to the particular proposed treatment would be addressed,
and if appropriate incapacity would be certified, before seeking the consent of the attorney or
guardian. That would be a safeguard against situations where an attorney or guardian purported to
consent on behalf of an adult in fact (at the time, and in relation to the matter in question) able
validly to consent.
Given that under the existing legislation and the existing Code of Practice there do not appear to
have been any differences of substance, and given that so far as I am aware there have been few
if any references for resolution of disputes under the provisions of section 50, I believe that the
priority here is to ensure that both the legislation and the guidance are all clear, effective and
consistent. The situation would be made significantly worse, not better, by the proposed
amendments.
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Sections 54 et seq
These appear to reflect the consensus achieved at consultation, but I have not yet fully studied all
of these amendments in the context of the existing provisions (and experience) and may require to
revert with further comments.
Section 61(1)(b)
I would suggest the following amendments to proposed new sub-section (3B) of section 57 of the
2000 Act. Firstly, in line 15 amend “condition” to “capacity”. Secondly, in line 16 delete “improved”
and insert “increased in any way relevant to the order sought”. An adult’s condition may improve,
and often will do following admission to hospital or to other appropriate care, but that does not
mean that relevant capacity will necessarily improve, or be likely to improve.
Section 61(1)(d)
As regards the proposed new sub-section (6A) to section 57, I would suggest a further provision for
further extension to the interim appointment by motion on cause shown. Sheriffs have drawn
attention to the problems caused by the lack of such a provision.
Regarding the proposed new sub-section (6B)(b)(i), I would suggest in line 29 alteration of
“present” to “examined and assessed”, simply for purposes of greater clarity, precision and
relevance.
Section 61(1)(4)
See comments above in relation to section 53(2).
Section 61(12)
I have a number of comments. Firstly, proposed new sub-sub-paragraph (c) of proposed new subparagraph (3A) should obviously be deleted, as otherwise this would have the absurd result that
renewal of guardianship would terminate the guardianship, and leave the adult without a guardian.
Apart from that, these provisions do not meet the concerns expressed in the two last paragraphs of
nd
my letter of 2 November 2005, being the two paragraphs on page 14 of that letter.
On the first of those points, there is a real risk of some adults losing their guardians because the
requirement is not specifically drawn to the attention of the guardian. It must be remembered that
guardianship exists for the benefit of the adult, not for the benefit of the guardian. There should be
added at the end of proposed new sub-sub-paragraph (a) the following: “or, if later, upon expiry of
the period of six months commencing with the date upon which the guardian has received
intimation in writing from the Office of the Public Guardian or from the local authority of the
requirements of this paragraph, if the guardian has not applied for renewal of guardianship before
expiry of said period of six months”.
On the second point, there are cases where there was a sole guardian under the transitional
provisions, and after Part 6 of the 2000 Act came into force an additional joint guardian was
appointed. Is it the intention of Scottish Executive that, in absence of a renewal application, the
appointment of the joint guardian should continue indefinitely but the appointment of the original
guardian will cease? That is what the effect of the proposed amendment would appear to be.
I have a further significant concern. This amendment, having regard to current practice and
experience, would appear to be seriously discriminatory against some adults whose guardians are
transitional guardians, compared with similar adults whose guardians were first appointed under
Part 6 of the 2000 Act. I can give the specific example of a professional transitional guardian who
has consulted me. The adult for whom he acts is in her 90’s and has been completely incapax for
very many years. There is absolutely no doubt that she will continue to require a guardian with
plenary powers until she dies. Under present practice, if her guardian had been appointed
recently, he would without doubt have been appointed for an indefinite period. Under these
proposed amendments, the requirement to apply for renewal would clearly breach the general
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principles of the 2000 Act, because it would require the guardian to subject the adult to examination
and assessment and to incur her estate in the substantial costs of an application, with no benefit at
all to the adult. I have had to advise that guardian already that he should do absolutely nothing in
anticipation of these provisions, and that even if they are enacted he should wait until the last
practicable date before initiating renewal procedure, because to do otherwise would (even with
these amendments in place) put him in breach of the section 1 principles, bearing in mind the
possibility that the adult could die at any time, thus rendering any steps to renew wholly
unnecessary. The above concern would be met by implementing my suggestion of a modified
renewal procedure and applying those provisions inter alia to renewals by virtue of the amended
paragraph 6 of Schedule 4. Failing that, I would suggest that to avoid undue prejudice and cost to
adults on no grounds other than that they have transitional guardians rather than guardians
appointed under Part 6, the Public Guardian (in the case of financial guardians) and the local
authority (in the case of welfare guardians) should have discretion to waive the need to apply for
renewal. Thus, in the example quoted above, the elderly lady’s guardian could apply to the Public
Guardian, setting out the facts and perhaps enclosing one non-statutory medical certificate, and
seek exemption from the renewal requirement from the Public Guardian.
Parts 3 and 4
At this stage I have not noted any points requiring comment, but here as elsewhere I shall revert if I
do pick up any.
Schedule 1
Paragraph 3
Add at the end: “(e) In paragraph 4 of Schedule 4, each time ‘contract of mandate or agency’
appears, amend those words to ‘power of attorney’, and in sub-paragraph (3) amend ‘executed’ to
‘granted’.” The need for this amendment is explained in paragraph 6-57 of Adult Incapacity. It will
achieve consistency with the other provisions of the Act, and will avoid the risk of creating an
unwanted category of attorneys who may continue to act without being subject to any of the
provisions of the 2000 Act.
Could you please advise whether this letter can be forwarded to be treated as a submission to the
relevant committee of the Parliament, or whether I require to re-submit it as such.
In the meantime, I hope that these comments may be of some further assistance.
Adrian D. Ward

Appendix
It is becoming clear that a major problem with the existing legislation, which at times appears to
defeat one of the important intended reforms, is that in all cases the procedure for renewal of
guardianship is the same as the procedure for initial grant, so that in all cases the adult is subjected
to the same assessments, all of the same reports are required, and the same level of expense is
generated. By conscientious application of the section 1 principles, sheriffs are increasingly
coming to the conclusion in individual cases that these disadvantages outweigh the benefit to the
adult which earlier review would otherwise confer. In consequence, we are seeing lengthy and
indefinite grants and renewals increasingly often. To an extent, the supervisory requirements of
the Act, and the need to keep guardianship and guardianship powers under review, allow sheriffs
to be rather more relaxed about this than they might otherwise have been. Many lengthy grants
and renewals seem entirely appropriate and are probably not influenced by such considerations.
However, I believe that there is nevertheless cause for concern. This can best be exemplified by
an actual case of mine concerning a renewal application for welfare guardianship for a 24-year old
with static and long-term disabilities. I sought renewal for 15 years, on the basis that I considered it
reasonable to seek to persuade the sheriff to grant renewal for up to that period. In my judgement,
anything less than 10 years would have been too short, and anything from 10 to 15 years would
have been appropriate. Because the case was otherwise non-controversial and in a court distant
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from my own practice, I instructed another solicitor to attend the hearing. The sheriff renewed
guardianship for an indefinite period. As one of the joint guardians is a sibling of the adult, if the
adult attains normal female life expectancy she is likely still to be under the same renewal order
more than half a century from now.
I would strongly urge that very serious consideration be given to having an optional simplified
renewal procedure. The option would be in the sheriff’s discretion at time of initial grant or at time
of any subsequent renewal of guardianship. Either in legislation or in guidance it should be made
clear that such an option would only be available in cases where the sheriff is satisfied that the
adult’s condition is stable and long-term, or deteriorating and long-term. The simplified renewal
procedure would only apply to the requirements for making a competent application. At time of
such renewal, the sheriff would still have discretion under section 3 to call for further reports, etc.
If my suggestion that there should be optional simplified requirements for a renewal application to
be competent, then a further and separate question is what those requirements should be. My
suggestion is that the amendments to existing procedure, in such cases, should be as follows:
(a)

“Significant change” below means a significant change in the adult’s condition or
circumstances such as to warrant review of whether guardianship is necessary, or
whether all existing powers should be continued.

(b)

Only one report should be required, and it should be limited to identifying whether there
has been any significant change. The report should be a report either from the mental
health officer (where there are welfare powers) or (in all cases) from one medical
practitioner.

(c)

The applicant should be required to give notice of intention to seek renewal to the
Public Guardian (where there are financial powers) and to the local authority (where
there are welfare powers). The applicant should be required to submit with the
application any responses received within 21 days of giving the notices.

(d)

The statement of facts forming part of the renewal application should require only to
narrate the original order; updated particulars of adult, guardian, relevant local
authority, nearest relative, primary carer and any named person; the reasons for the
duration of renewal sought, if other than five years; and any significant changes.

(e)

The sheriff should be entitled (but not required) to specify in the warrant for intimation
that if no answers are lodged within 21 days he will determine the application on a
specified date, no later than 28 days after the date of the warrant for intimation, without
the need of attendance by the applicant, the applicant’s agent or anyone else.

SUBMISSION FROM THE MENTAL HEALTH AND DISABILITY SUB-COMMITTEE OF THE LAW
SOCIETY OF SCOTLAND
The Mental Health and Disability Sub-Committee of the Law Society of Scotland (‘the Committee”)
welcomes the opportunity to submit comments to the Health Committee of the Scottish Parliament
on the Adult Support and Protection (Scotland) Bill and wishes to make the following observations.
Part 1
Protection of Adults at Risk from Abuse
General Comments
The Committee feels that the scope of this proposed legislation has narrowed since the Scottish
Law Commission (“the Commission”) published their Discussion Paper No. 96 on Mentally
Disordered and Vulnerable Adults Public Authority Powers in 1993, taking up the need to address
the lack of effective protection from abuse, deprivation and exploitation of adults who are
vulnerable but not mentally disordered. The Commission’s Report on Vulnerable Adults (Scottish
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Law Commission No. 158 1996) (“the Report”) addressed the broad issues of vulnerability. Issues
of abuse were included in the Bill, annexed to the Report, but as part of a wider subject matter.
Since then, there has been a narrowing in scope to concentrate on ‘abuse’ (and ‘abusers’), with
reducing emphasis upon broader issues of deprivation and exploitation, and upon situations where
harm and deprivation result from the person’s own conduct, or conduct by others not amounting to
abuse, rather than in consequence of abuse by others.
It is understood and accepted that the Scottish Law Commission proposals post-dated the Adults
with Incapacity (Scotland) Act 2000 and the Mental Health (Care and Treatment) (Scotland) Act
2003, which now provide various protections for adults who are incapable and/or mentally
disordered, and that it was accordingly appropriate to review the scope of the Scottish Law
Commission proposals. However, adults who are vulnerable (but not necessarily incapable or
mentally disordered) still require protection from the full range of concerns encapsulated in the
Scottish Law Commission’s phrase “abuse, deprivation and exploitation”.
The Committee suggests that the Bill should be widened to provide for the broader spectrum of
adults suffering harm, or being at risk of harm, because of their vulnerability, including cases where
there is no other party who might be categorised as an abuser, and where the problems are
centred upon the ‘abused’ person and that person’s circumstances. Such situations cannot be
adequately covered simply by inserting “self-abuse” in the definition of “abuse” in section 50(1).
The Committee suggests that the use of terminology in the Bill such as ‘abuse’ and ‘abuser’ is
unwise since such terms have recently acquired extremely negative connotations. Such
connotations may cause anyone connected with any vulnerable adult automatically to resist
initiation of any measures under which they could be termed ‘an abuser’, particularly in cases
where the risk of harm arises merely from ignorance or misdirected good intentions. Furthermore,
persons categorised as potential ‘abusers’ might well be routinely advised to resist all procedure
and interventions because of the potential criminal consequences of even implicitly allowing the
label ‘abuser’ to be attached. In this respect the Committee would commend the Commission’s
Bill, which avoids such unhelpful terminology and concentrates upon harm, or risk of harm, to the
adult and (in relation, for example, to what are now termed “banning orders”) whether the order is
necessary for the protection of the vulnerable adult and would better safeguard the adult’s welfare
than removal of the adult. These are broad and objective tests, to be preferred to the narrower
tests, in language likely to be perceived as emotive and condemnatory, in the present Bill.
There is an important point of principle which, it is suggested, the Committee should review. If the
Bill is enacted in its present form, it will no longer be possible, as a last resort, to remove from his
or her home an adult who is not incapable or mentally disordered but who through self-neglect is
living in circumstances of serious squalor and risk to health. At present, such adults can be
removed under section 47 of the national Assistance Act 1948. Under the Bill, this would no longer
be possible. At consultation, and after careful consideration, this Committee took the view that an
adult who is neither incapable nor mentally disordered should not be removed against his or her
will, however great the risk to the adult (and even where this may present a risk to others, such as
neighbours).
The Committee recognises that there are nevertheless significant contrary
arguments, including that it is inappropriate to afford less protection to adults put at risk by their
own conduct than to those put at risk by other people. This is an important policy issue which, it is
suggested the Health Committee should review.
Section 1 General principles on intervention in an adult’s affairs
The Committee notes that this section, and section 2, do not provide for the reciprocity principle.
Where society imposes an obligation on an individual to comply with a programme of treatment and
care, it should also impose a parallel obligation on the health and social care authorities to provide
safe and appropriate services, including ongoing care following discharge from compulsion. The
Committee suggests that this principle should be provided for in the Bill.
The Committee is of the opinion that the current Bill is unclear as to whether suitable support
would be available for the adult at risk.
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Section 2 Principles for performing part 1 functions
The Committee suggests that the importance of maintaining the adult’s family, friendship and social
contacts and support networks should be taken into account when considering interventions in an
adult’s affairs. To this end, the Committee suggests adding the following amendment at the end of
Section 2:
In section 2, page 2, line 16, insert <(g) insofar as not incompatible with the object of any
intervention, the importance of maintaining the adult’s family, friendship and social contacts and
support networks>.
Section 3 Adults at risk
It is the view of the Committee that the definition of ‘adults at risk’ has changed considerably since
the Scottish Law Commission’s definition (see above). The current definition has not been subject
to consultation.
The Policy Memorandum to the Bill (at paragraph 13) mentions ‘young people who move into adult
services having been previously housed in care environments’ as a group that might be affected by
disability, mental disorder, illness, infirmity or ageing. It is not clear how this group would fit within
the definition. This should be clarified.
It should also be clarified that persons who are currently covered by section 47 of the National
Assistance Act 1948 would be covered by the definition.
In line with the Committee’s comments above, the Committee suggests that references to ‘abuse’
and ‘being abused’ should be replaced with ‘harm’ and ‘suffering harm’.
The Committee also suggests that the definition of disability should be clarified with the following
amendment:
In section 3, page 2, line 19, after <disability> insert <(including physical disability, mental disability
and communication difficulties)>.
Section 4 Council’s duty to make inquiries
The Committee suggests that the term ‘local authority’ should be used in place of ‘council’ to
ensure consistency with other legislation, such as the Mental Health Care and Treatment
(Scotland) Act 2003 (“the 2003 Act”). (The same changes should be made to subsequent sections,
where appropriate.)
Section 5(3)(b) Co-operation
In order to clearly denote that it is the adult at risk and not another person, in relation to whom the
public body or office-holder must report the facts and circumstances of the case to the council, the
Committee suggest the following amendment:
In section 5, page 3, line 11, leave out <the> and insert <that>.
Section 7 Interviews
The Committee considers that it is unclear from the terms of this section whether ‘adult’ means
‘adult at risk’. This should be clarified. To do this, the Committee suggest:
In section 7, page 3, lines 25 and 26, leave out <adult> and insert <adult at risk>.
In the Committee’s view, it is implicit in the concept of vulnerability that such adults are very likely
to do what they are asked to do, and answer any questions which they are asked, without
challenge. It would therefore be imperative to inform them of their right not to answer questions:
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In section 7, page 3, line 26, after <question>, insert <and must be so informed before any
questions are asked>.
Section 10 and 12 Assessment orders
These sections authorise a person to be taken from one place to another place, but they do not
specify the character or the location of the latter. It may be assumed that the Sheriff will require to
be satisfied that the removal will be to a suitable place. The Committee suggests that provision
might be made that it should be ‘a place of safety’, reflecting the equivalent parts of the 2003 Act.
It is further noted that neither assessment orders nor removal orders authorise the person’s
detention at the place to which they have been removed. This means that the person could
theoretically leave that place and return to the place they were taken from, and where the ‘abuser’
may remain. The Committee would therefore question the effectiveness of an intervention in such
circumstances where the adult at risk does not consent to it, given that they could not be detained.
Section 17 Protection of moved person’s property
The Committee suggests that this section is amended to ensure a duty to return property that has
been removed within a reasonable time after the removal order has ceased.
After section 17, page 7, line 5, insert <(7) The Council must take reasonable steps to return any
property belonging to a person moved in pursuance of a removal order within a reasonable time
after the removal order has ceased>.
Section 18 Banning orders
The Committee believes that the provisions for banning orders may not currently safeguard the
adult at risk in situations where they have not consented to the order. In practice, such banning
orders rely on the ‘protected person’ taking action to report the breaches justifying the ban.
The Committee proposes that the Bill should be amended so as to ensure that the Sheriff is
satisfied that the adult at risk is entitled to occupy the specified place before making a banning
order, denying the alleged ‘abuser’ access to that place. This would be in line with the Scottish
Law Commission recommendations in the Report, as above.
It is suggested that the term ‘exclusion order’ is a more appropriate term than ‘banning order’. It is
suggested that all references in the Bill to “banning order” are amended to “exclusion order”
Section 19 Criteria for granting banning order
The Committee suggests that “seriously” in paragraph (a), which is not defined, is unhelpful and
could cause significant difficulties of interpretation.
In section 19, page 8, line 1, leave out <seriously> and insert: <that the degree and/or nature of the
abuse justifies consideration of a banning order” [or “exclusion order”]>.
A similar point arises in relation to “serious” in section 38(2) – see below.
Protection orders and visits: supplementary
Section 32 Consent of Adult at Risk
The Committee is aware that the issue of consent of the adult at risk is a subject of much debate,
centring on the autonomous rights of the individual versus the possible need for state intervention
in certain circumstances. The Committee recommends that this section is drafted with the utmost
care and precision. See also the last paragraph of the Committee’s “General Comments” on page
3 above.
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Section 32(1) and (2)
The Committee suggests that, for the sake of clarity, a protection order must clearly be seen to be
made, carried out, or enforced in spite of a refusal to consent, if the sheriff or person reasonably
believes that the affected adult at risk has been unduly pressurised to refuse consent.
In section 32, page 12, lines 13 and 16, insert <subject to sub-section (3)>.
Section 32(3) and (4)
In section 32, page 12, line 18, after <unduly> insert <influenced or>. In section 32, page 12, line
20, after <unduly> insert <influenced or>.
One of the main points about vulnerability is the susceptibility to undue influence. Undue influence
is a concept well developed and well understood in existing law. In determining whether the sheriff
or person ignoring the refusal to consent to the protection order has acted reasonably, such a
concept would be a welcome and helpful addition.
Section 32(4)(a)
The Committee has concerns about the clarity of this section. The nature of the relationships
which are covered by the provisions should be clarified. For example, would the section cover
relationships between residents in a care home?
The Committee suggests the following amendment in section 32, page 12, line 23, after <person>,
insert <or persons who include a person>.
Where abuse occurs, there can be a number of abusers. Only one of them may be in a position to
exert undue influence or pressure, but that may be sufficient to “shield” all of them, unless the
scope of this provision is widened as suggested.
Section 32(6)
In section 32, page 12, line 31, add at the end: <and no interview or medical examination shall
proceed unless the adult has been informed of the adult’s right to refuse such consent>.
The reason for this suggested amendment is the same as given for the proposed amendment to
section 7(2) above.
Section 38(2) Applications: procedure
As explained in relation to section 19, the Committee considers that “serious” is unhelpful,
undefined and likely to give rise to difficulties of interpretation.
In section 38, page 15, line 6, delete <serious> and insert after <abuse>, <of such degree and/or
nature as justifies such disapplication>.
Section 39 (3) Adult Protection Committees
The Committee suggests that this section should also include the Mental Welfare Commission and
the Office of the Public Guardian, because they are appropriate public bodies with which an Adult
Protection Committee should co-operate in order to safeguard adults at risk present in the
Council’s area.
In section 39(3), page 16, after line 26, insert <(e) the Mental Welfare Commission> and <(f) the
Office of the Public Guardian>.
(Consequential) At line 25, leave out <(e)> and replace with <(g)>.
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Section 50(1) Interpretation of Part 1
Regarding the definition of “abuse”, see general comments above. “Harm” might be a better term.
Provided the Committee’s suggestions on this point are accepted, the following amendments are
suggested:
In section 50, page 20, leave out lines 7 to 13.
After section 50, page 20, line 1, insert <harm includes any conduct which harms or exploits an
individual, and in particular includes – (a) physical harm, (b) psychological harm, (c) theft, fraud,
embezzlement and extortion, (d) self-harm, (e) deprivation or obstruction of (i) provision of services
to the individual, or (ii) the individual’s family or social contacts, or (iii) the individual’s activities, and
(f) any other conduct which causes fear, alarm or distress or which dishonestly appropriates
property.>
(Please note the addition of (e) in the suggested amended list above. This should be selfexplanatory.)
Part 2
Adults with Incapacity
General Comments
The Committee believes that a simplified renewal procedure should be implemented. The current
provisions require that the renewal procedure is the same as the application procedure. The cost
for both application and renewal is generally in the region of £2,000 to £3,000. This cost is
prohibitive and in some cases cannot be met. Some sheriffs are aware of this and are granting
applications for indefinite periods or for longer than they otherwise would, because they do not
consider it reasonable to subject adults and their estates to the disruption, difficulty and costs of
renewal procedure either at all, or as soon (and as frequently) as envisaged in the default
provisions of the Adults with Incapacity (Scotland) Act 2000 (“the 2000 Act”).
Section 53(2)(c) and section 61(4) Powers of Attorney and Guardianship Orders
It is understood that both of these provisions were intended to remedy an anomaly in the 2000 Act.
Unfortunately, they have in addition an effect which must be inadvertent and which would be wholly
unacceptable.
The original intention of the 2000 Act was that attorneys and guardians with welfare powers should
not be allowed to consent to categories of treatment from which the authority to treat under section
47 of the 2000 Act is excluded by regulation. Regulations to exclude certain classes or classes of
medical treatment can be made under section 48 of the 2000 Act. The relevant provisions of the
2000 Act in relation to attorneys and guardians prohibit them from consenting on behalf of the adult
“to any form of treatment mentioned in section 48(1) or (2)”. The problem is that under those
sections, Scottish Ministers may not only make regulations specifying excluded classes of medical
treatment: they may also specify classes of medical treatment to which section 47 does apply.
That, it is understood, is the problem which the present Bill was intended to address. That will be
achieved if, at the end of the proposed new wording, there is added “by virtue of regulations made
in terms of section 48”. Without that qualification, attorneys and guardians will also be excluded
from consenting in any situation where the authority to treat under section 47 is excluded by any
other provision of the Act. That would create an inadvertent circularity, because section 50(2) of
the 2000 Act disapplies authority to treat under section 47 where there is an attorney or guardian
with relevant powers, the doctor is aware of this, and it would be reasonable and practicable for the
doctor to obtain the consent of the attorney or guardian to the proposed treatment. Accordingly,
the amendments now proposed, if not adjusted as suggested, would create the absurd circularity
that, on the one hand, authority to treat under section 47 is disapplied where an attorney or
guardian is available to consent, but on the other hand the attorney or guardian would be barred
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from consenting in any situation where section 47 is disapplied, including disapplication under
section 50(2). The result would be that where there is an attorney or guardian with relevant
powers, treatment could be authorised neither by the attorney or guardian nor under section 47,
which would defeat the whole purpose of the relevant provisions of the 2000 Act.
There is a separate, related, issue which the Health Committee may or may not wish to address.
There is a well-recognised discrepancy between the provisions of section 50(2) of the 2000 Act
(referred to above) and the relevant provisions of the Part 5 Code of Practice. Under the Act,
where an attorney or guardian is available to consent, section 47 is disapplied and treatment can
be authorised by the attorney or guardian. Section 50 contains provisions to deal with
disagreements. The Code of Practice, however, suggests that even where an attorney or guardian
is available, and section 50 applies, the doctor should nevertheless still certify under section 47. In
policy terms, there could be arguments either way, but the present discrepancy should be
removed. Under the Act as it stands, the suggestion in the Code of Practice that the doctor should
still certify is something specifically rendered incompetent by the Act, and to certify would breach
the section 1 general principles of the Act because this would be an intervention which would
achieve no benefit. On the other hand, there is a reasonable argument that the doctor should
specifically address the question of the patient’s capacity before accepting the consent of an
attorney or guardian, for the obvious reason that if the patient does have capacity, then the patient
– and only the patient – should decide. The provisions of the present Bill do not deal with this
issue, but could be amended to do so. On this point, the views of the Committee are as follows:
(a)

There should be consultation on such a major change.

(b)

The 2000 Act as amended should be absolutely clear and explicit, and internally
consistent.

(a) The Code of Practice should also be consistent – at present its own provisions are inconsistent
in this respect.
(b)
A consequence of the current inconsistencies between the Code of Practice and the 2000 Act is
that doctors are advised to certify under section 47 in cases where this was not necessary because
an attorney or guardian was available to consent, and many of them state that they find the
additional bureaucratic burden unhelpful.
Section 53 (7)
The 2000 Act contains safeguards to prevent the registration of Powers of Attorney by granters
lacking adequate capacity to grant them, or acting under undue influence. The safeguards take the
form of a requirement for certification at the time when the document is granted by someone in a
specified category, usually a solicitor. Section 53(7) of the Bill proposes that the granter should
subsequently be able to revoke the Power of Attorney without similar safeguards. That is
inappropriate. Granters could be put at risk by inappropriate revocation of an existing Power of
Attorney which they had granted, just as much as they could be put at risk by inappropriate
granting in the first place. Sometimes granters with a fluctuating illness (and thus fluctuating
capacity) will, when well, grant a Power of Attorney to protect themselves from imprudence when
unwell, knowing that when unwell they will want to try to revoke the Power of Attorney. At least one
member of this Committee has practical experience of such a situation. The formalities to revoke a
Power of Attorney should be the same as those to grant a Power of Attorney, and provisions
equivalent to the relevant provisions of sections 15 and 16 of the 2000 Act should be added to the
proposed new section. Failing that, the Committee suggest adding the following sub-section to the
proposed amendment:
In section 53 (7), page 23, after line 26, add <(c) From a granter whom the Public Guardian is
satisfied is capable of cancelling the power of attorney and is not acting under undue influence or
other vitiating factors>.
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Section 61(1)(b) Guardianship Orders
The Committee suggests the following amendments to the proposed new sub-section (3B) of
section 57 of the 2000 Act concerning guardianship orders.
In section 61(1)(b), page 32, line 15: delete <condition> and insert <capacity>.
In section 61(1)(b), page 32, line 16: delete <improved> and insert <increased in any way relevant
to the order sought>.
An adult’s condition may improve, and often will do following admission to hospital or to other
appropriate care, but that does not mean that relevant capacity will necessarily improve, or be likely
to improve. It is in any event the adult’s capacity, not the adult’s “condition”, which is relevant.
Section 61(1)(d)
As regards the proposed new sub-section (6A) to section 57 concerning guardianship orders, the
Committee suggests a further provision for further extension to the interim appointment by motion
on cause shown. Sheriffs have drawn attention to the problems caused by the lack of such a
provision.
In section 61(1)(d), page 32, line 24, insert <(c) such further period as may subsequently be
determined by the sheriff upon motion upon cause shown>.
In section 61(1)(d), page 32, line 29, delete <present> and insert <examined and assessed>.
The Committee suggests this latter amendment simply for the purposes of greater clarity, precision
and relevance. This would determine that the relevant medical practitioner should hold
qualifications where the patient was examined and assessed.
Section 61(1)(4)
See comments above in relation to section 53(2).
Section 61(12)
In section 61(12), page 34 lines 30 to 33, leave out <where – (i) the person applies for such a
renewal within that period; and (ii) the sheriff grants the application, in accordance with the
provisions in this Act>.
Otherwise this would have the unwanted result that renewal of guardianship would terminate the
guardianship, and leave the adult without a guardian.
Generally, section 61(12) as drafted would create a real risk of some adults losing their guardians
because the requirement is not specifically drawn to the attention of the guardian. It must be
remembered that guardianship exists for the benefit of the adult, not for the benefit of the guardian.
In section 61(12), page 34, line 35, insert <or, if later, upon expiry of the period of six months
commencing with the date upon which the guardian has received intimation in writing from the
Office of the Public Guardian or from the local authority of the requirements of this paragraph, if the
guardian has not applied for renewal of guardianship before expiry of said period of six months>.
There are cases where there was a sole guardian under the transitional provisions, and after Part 6
of the 2000 Act came into force an additional joint guardian was appointed. The current proposed
amendment would appear to have the effect that in the absence of a renewal application, the
appointment of the joint guardian should continue indefinitely but the appointment of the original
guardian will cease. This anomaly should be addressed and suitably resolved.
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The current amendment would appear to be seriously discriminatory against some adults whose
guardians are transitional guardians, compared with similar adults whose guardians were first
appointed under Part 6 of the 2000 Act. Sheriffs now frequently make appointments of indefinite
duration under the 2000 Act. Typically, they are persuaded to do so where the adult is elderly,
there is no prospect of the adult regaining any relevant capacity, and it would be unreasonable to
risk subjecting the adult to further examinations, and the adult’s funds to the considerable costs,
required for renewal procedure. The present proposal will impose renewal procedure on some
adults who have transitional guardians, without the possibility of a sheriff determining that this
should not be imposed upon them. This problem would be significantly reduced if the proposal
under “general comments” above for a simplified renewal procedure were to be adopted. On the
one hand, sheriffs would be less reluctant to time-limit new appointments, and the consequences of
enforced renewal in relation to transitional appointments would be less intrusive and less
expensive. A solution to this would be to implement a simplified renewal procedure and applying
those provisions to renewals by virtue of the amended paragraph 6 of Schedule 4 (as above).
Schedule 1
(Minor and consequential amendments to the Adults with Incapacity (Scotland) Act 2000)
Paragraph 3
The Committee suggests the following insertion:
In schedule 1, page 40, line 25 insert <(e) In paragraph 4 of Schedule 4, each time ‘contract of
mandate or agency’ appears, amend those words to ‘power of attorney’, and in sub-paragraph (3)
amend ‘executed’ to ‘granted’>.
This will achieve consistency with the other provisions of the Act, and will avoid the risk of creating
an unwanted category of attorneys who may continue to act without being subject to any of the
provisions of the 2000 Act.
SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD
Introduction
The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to submit written evidence to
the Health Committee regarding the Adult Protection and Support (Scotland) Bill. The Board’s
response is limited to commenting on legal aid issues arising from the Bill.
Response
Disclosure of Information
Section 9(1) of the Bill authorises a council officer to require any person holding financial records in
relation to the vulnerable adult to produce those records. It is unclear if this obligation would attach
to the Board. In the course of its functions of assessing applications for civil and criminal legal aid,
and registering applications for Advice and Assistance granted by solicitors, the Board receives
financial information regarding applicants. That information is covered by statutory confidentiality
under Section 34 of the Legal Aid (Scotland) Act 1986. In terms of that section, it is a criminal
offence for employees of the Board to disclose such information, unless it either has the consent of
the person who provided it, or disclosure falls within an exempt category contained within Section
34. Disclosure to a council officer would not be subject to an exemption under Section 34.
Therefore, if it is intended that the Board be authorised to share financial information with council
officers, an appropriate amendment to Section 34 must be contained within the Bill.
Assessment, Removal and Banning Orders
It appears that these will be civil orders obtained using the summary application procedure in the
sheriff court. Civil legal aid, subject to the usual statutory tests of probable cause, reasonableness
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and financial eligibility, would be available for such proceedings.
implications for civil legal aid have been identified:

However, a number of

x

Section 13 allows applications for removal orders to be sought by a council. Section 14(3)
requires the Sheriff to have regard to any relevant representations made by people who
wish to have contact with the adult, or anyone claiming an interest in the adult’s wellbeing
or property. It is unclear if such applicants are acting in a purely personal capacity, which
would require their own means to be assessed if applying for civil legal aid. If it is intended
that means assessment should mirror the approach taken in most cases under the Adults
with Incapacity (Scotland) Act 2000, an appropriate amendment will be required to
Regulation 14 of the Civil Legal Aid (Scotland) Regulations 2002, to enable the vulnerable
adult’s resources to be brought to account.

x

If an adult obtains the help of a solicitor under either Advice and Assistance or civil legal
aid to deal with issues relating to the removal of property by the council under Section 17
of the Bill, there may well be questions of recovery or preservation of property by the adult.
The adult may well be subject to the clawback provisions of Sections 12(3)(c) and 17(2A)
of the Legal Aid (Scotland) Act 1986.

x

Section 20 of the Bill treats temporary Banning Orders like interim interdicts. Regulation 18
of the Civil Legal Aid (Scotland) Regulations 2002 would be available to cover specially
urgent steps in relation to such orders, but clarification is required as to whether such an
order would be an “interim order” for the purposes of Regulation 18(2). If not, the Board’s
prior approval would be required before the solicitor could undertake the urgent steps.
Consideration may require to be given to amending Regulation 18(2).

x

It is unclear from Section 21 who would make an application on behalf of the vulnerable
adult. If the adult has legal capacity, there would not appear to be any scope for another
person to be appointed to an official, representative or fiduciary capacity in relation to the
adult and thus it is unclear how proceedings could be initiated by anyone other than the
adult personally.

x

It is unclear from the terms of Section 32 how the consent of the adult to the order will be
ascertained, and thus whether the costs of obtaining that information may be transferred to
persons receiving legal aid.

x

Section 38(6) allows the Sheriff to appoint a person to safeguard the interests of the adult
in proceedings under the Bill. This replicates identical provisions within Section 3 of the
Adults with Incapacity (Scotland) Act 2000. In so doing, the Bill replicates problems under
the 2000 Act which the Board has repeatedly brought to the attention of the Scottish
Executive, but for which no solution appears to have been proposed. As with the 2000 Act,
this Bill again fails to make any provision as to who is responsible for meeting the costs of
safeguarders, the basis upon with they are paid, or their functions. From the Board’s
experience, the Sheriff will invariably appoint a practising solicitor to such a role, and
safeguarders will expect payment for providing that service. As officers of court,
safeguarders do not provide legal services. The Board’s experience of the uncertainty
created by Section 3 of the 2000 Act is that inappropriate attempts will be made to transfer
responsibility for payment to the Scottish Legal Aid Fund. The legal aid system is not
designed to deal with payment of officers of court, but rather to meet the costs of solicitors
who represent clients in court proceedings. Lack of statutory certainty as to payment
means that the common law position would have to apply, with the Sheriff placing the cost
burden on either a party to the action or the estate of the vulnerable adult. The lack of a
statutory payment scheme could also result in significant expense being incurred.
Furthermore, there is nothing in Section 38 to prevent the court appointing a curator ad
litem at common law (provided the adult has no legal capacity), which would equally result
in uncertainty regarding payment. However, section 38(6) would appear to allow a
safeguarder to be appointed where an adult has legal capacity and could instruct a
solicitor.
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Appearances from Custody
Section 29 provides for a person who is alleged to have breached an order containing a power of
arrest to be brought from custody before the Sheriff. Unless the Procurator Fiscal decides to
prosecute that person, there will be no form of legal aid available to allow representation by a
solicitor. That is because criminal legal aid can only be provided to accused persons who are
subject to prosecution. However, Assistance by Way of Representation (ABWOR) was made
available for similar cases under the Matrimonial Homes (Family Protection) (Scotland) Act 1981
and the Protection from Abuse (Scotland) Act 2001. In those cases, representation is provided by
the duty solicitor. If it is the intention for publicly funded representation to be made available where
the Procurator Fiscal does not intend to prosecute the person, then an appropriate amendment will
be required to the Advice and Assistance (Assistance by Way of Representation) (Scotland)
Regulations 2003.
Appeals
Section 48 explains that no appeal is competent against the granting of assessment orders,
removal orders and certain warrants. It is unclear whether an appeal is competent against the
refusal of such orders, and either the granting or refusal of Banning Orders. An appeal against a
temporary Banning Order is only competent with the leave of the Sheriff Principal. It is unclear
whether this means that only the Sheriff Principal can hear such appeals, or whether there is a right
of appeal to the Court of Session. Civil legal aid, subject to the usual statutory tests, would be
available for civil appeals to either the Sheriff Principal or Court of Session. However, clarification
is required as to the appeal provisions, as the Board will require to assess whether legal aid is
being sought for competent proceedings.
Adults with Incapacity (Scotland) Act 2000
The provisions of Sections 51 and 56 will raise issues as to the means test to be applied where the
applicant is a person claiming an interest in the welfare, property or financial affairs of the
incapable adult. The applicant’s personal resources will be brought to account, unless an
amendment is made to Regulation 14(3) of the Civil Legal Aid (Scotland) Regulations 2002, to
allow the Board to consider the means of the incapable adult.
Clarification is required as to whether the provisions contained with Section 55 will allow applicants
to obtain the necessary financial information to complete an application for Advice and Assistance
or civil legal aid, where the resources of the adult are required to assess financial eligibility.
The ability of the public guardian to initiate or intervene in proceedings by virtue of Section 66 may
raise questions as to the availability of other rights or facilities, or a joint or common interest.
Those issues could affect the availability of civil legal aid to individual applicants.
Financial Memorandum
In view of the range of implications for legal aid, the Board is surprised that the Financial
Memorandum is silent as to any effect upon the Scottish Legal Aid Fund. The Board is of the view
that there will be financial implications, but would require more information regarding the likely
number of cases in both the civil and criminal courts.
Conclusion
The Board is happy to provide the Health Committee with any further information it may require.
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SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND
I refer to correspondence dated 19 May 2006 in connection with the above subject which has been
considered by members of the General Policing Business Area and can now offer the following by
way of comment.
On 10 February 2006, ACPOS responded to the Protection of Vulnerable Adults (Scotland) Bill –
Partial Regulatory Impact Assessment, and highlighted the following therein:
Whilst it is difficult to gauge the full impact the introduction of the Bill will have on operational
policing, it will undoubtedly raise awareness levels across society in respect of the abuse of
vulnerable adults and potentially result in increased reporting of incidents. This can be seen
happening now as various agencies and professional bodies have come together to produce
guidelines for the protection of vulnerable adults. From force executive level down, there will be
implications for the police. The formation of Adult Protection Committees, operating on the same
lines as Child Protection Committees, will place demands on senior police staff.
The management of incidents, case conferences etc, will equally place demands on a variety of
operational staff. It is recognised that the response to the introduction of the Bill may well see a
desire to create specialist units or to increase staffing in existing Family Protection Units.
Furthermore, there are perhaps unique complexities for the investigative process, given the
frequency of ‘familial’ context to instances of abuse and this should perhaps be reflected in rank
and experience of the investigatory officer. The legislation also brings with it a need to form a
closer working relationship with Local Authorities and Care Homes etc. in each area, to develop a
firm understanding of each other’s role. It is suggested that to be effective, this may involve visits
to such premises in a pro-active way, to ‘prevent’ such elder abuse behaviour, and highlight to
residents, processes in place to protect them, and how they would go about initiating this. This
‘preventative’ approach would reduce the costs and potential volume of dealing simply with the
aftermath of such alleged incidents.
There will be a need to encourage the gathering of more intelligence and information in this sphere,
to back-up and inform any enhanced disclosure check, which relates to non-conviction information
and relevant to the application. In addition, there may be a requirement to look at protection and
security issues for ‘whistleblowers’ who highlight instances of ongoing abuse or ‘bad practice’
pertaining to care of the elderly. This would create an environment, which would encourage others
to follow suit and act as a deterrent to those predisposed to this type of behaviour.
As stated in terms of operational resources, it is anticipated that the legislation will generate an
increased workload. However, it is of concern that there are no reliable statistics on the incidence
of abuse of vulnerable adults and that much of it is thought to go un-reported. There is however,
opportunity to learn from the experience in England and Wales, where similar legislation already
exists.
With regard to the impact upon Disclosure Scotland, members are interested to note that provision
of the Vulnerable Adult (VA) list is likely to be negligible in numerical terms, as many of the staff
who would fall within the scope of the lists, are already subject to enhanced criminal record checks
as required by the Care Commission, NHS and the Scottish Social Services Council. In any case,
it is estimated that referrals to the VA list in Scotland will be around 200-300 per year.
In policing terms, it is acknowledged that the main resource considerations will be for servicing
information sharing, the ‘list of those disqualified’ and raising the awareness/training of operational
officers. Additionally, there will be a need to liaise closely with other agencies and resource any
subsequent investigations of abuse.
The Bill brings with it a need for a national policy framework to ensure consistency of approach
across the country. Furthermore, there would be a requirement internally, for force guidance
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procedures outlining a standardised response to incidents and agency responsibilities in the
investigative process thereafter.
This is particularly relevant under a joint investigative
responsibility and would demand compatibility with Human Rights legislation, the Force Diversity
Strategy, Mental Health and other relevant legislation.
In addition, there are also requirements for risk assessment processes to be undertaken and the
need for a firm understanding among agencies of the terms ‘harm’, ‘distress’ and ‘significant harm’.
It is recognised that clarity would be required for the police over the role of Adult Protection
Committees, where they would sit alongside criminal investigations and the role of other partner
organisations at the outset of allegations of abuse. In particular, consideration of the potential to
‘harm’ any subsequent police investigation in terms of criminal procedure, fairness and crime scene
management/evidence recovery.
Similarly, policy for subsequent court cases would be worthy of some consideration, given the
potential age of complainants, accompanied by the undue stress involved in giving evidence, and
this would of course be compounded where the accused is a family member.
It is suggested that the creation of a single point of reference would require to be created to enable
all employers to obtain information about adults who are considered unsuitable to work with
vulnerable adults. Furthermore, there is a clear need for policy and procedure for reporting all
suspected crimes taking place and to promote this among those most at risk, to ensure awareness
of ‘protection measures’.
In setting out a framework for practice, local multi-agency procedures, partner organisations
internal reporting mechanisms, and risk assessment, must all align to ensure there are no gaps in
service provision. In this regard, considerations may be as follows:
x

In interfacing with risk of abuse: detection, disclosure, risk assessment, single assessment,
information sharing before abuse is disclosed/risk confirmed.

x

In the aftermath of abuse: referrals, strategy meetings, investigations, information sharing
after abuse is disclosed/risk confirmed, case conferences, protective services, reviews and
specialist processes such as vulnerable witness programmes and victim support.

It is acknowledged that there will be accompanying financial implications for both the police service
and other agencies involved.
These are likely to include staffing, office accommodation, IT
equipment, training, administrative support and transport costs.
In this regard on 31 May 2006 the Association further responded to the Adult Support and
Protection (Scotland) Bill - Financial Memorandum and highlighted that:
The figures in respect of policing costs quoted within the Financial Memorandum are based on the
assumption of one referral per 1000 of the adult population, and on an estimation that, when taking
the resulting number of cases together with associated case conference and strategy meeting
attendance into consideration, this would equate to the work of two additional full time members of
staff, in addition to a supervisory rank.
It must be stressed that this should be seen only as a minimum requirement, as due to the
geographical area and structure of some forces, and dependent on the level of referrals, there may
be a need to employ more staff.
In addition, there are multiple variations associated with
estimating the costs involved in carrying out the work in question. Not least, there could potentially
be different ranks of officers carrying out the work, and even within the same rank, there is a pay
structure dependent on an individual’s length of service, and various monetary benefits awarded to
certain individuals but not others, e.g. housing allowance. The length of time taken to carry out
each stage of the procedures could also vary significantly.
Notwithstanding, based on the minimum requirement of deploying two officers of the rank of
Detective Constable (2 x £40,483 = £80,966), supervised by a Detective Sergeant at a rate for half
the cost of a supervisor (£24,868), a more feasible estimate of staffing costs would be in the region
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of £105,800. These figures include an element for the officers National Insurance payments,
Pension Liability, Special Priority Payment and Competency Payments. In addition, as stated,
there would be further costs in regard to office accommodation, I.T. equipment, training,
administrative support and transport. Whilst these are difficult to quantify, it is felt an overall
conservative estimate would be in the region of £40,000, making a total of £145,800. If this were
to be replicated across all eight Scottish forces, then the approximate minimum cost would be
£1,166,000.
It was also noted that this would incur a new additional burden, which may require resources to be
redeployed from other areas.
Given the significant amount of variables involved, estimation of the likely costs is difficult.
Consequently the figures provided are purely speculative and should not be considered as
providing any form of accurate reflection of actual costs.
Awareness training will require to be given to all police officers and staff whose role may involve
potential contact with vulnerable adults and what procedures to invoke upon identifying instances
of abuse in the operational sphere.
Similarly, there would be a requirement to formalise
investigation procedures with other agencies and to understand fully, the police role in a joint
investigation. This might also bring with it, a need for joint multi-agency training.
The investigatory aspect of this work, by its nature, is also very specialised, and will require
training/awareness in interviewing elderly victims of abuse as well as risk-assessment. In addition,
research indicates that 67% of those abused were female and from an investigative perspective,
training should also take this into account.
The highest category of abusers is amongst family members (46%) and this alone brings with it,
training implications to ensure the necessary tact and diplomacy is used while dealing with such
incidents, minimising the stress to the individual. The nature of such investigations naturally
involves the potential to damage irreparably family ties and isolate further, vulnerable adults within
the family circle.
There is no doubt that the Bill places a measure of protection around those adults most vulnerable
in society, who are not in a position to help themselves, or to invoke a ‘care assessment’ by the
Local Authority. It provides a legislative power to intervene to help those vulnerable adults who
have no apparent mental disorder or incapacity, but who are subject to, or at risk of harm, and
affords them the degree of protection already afforded to children.
From a police perspective, it is appropriate that policy addresses how referrals to the police are
handled, to assess whether or not a police investigation is necessary, and to provide the necessary
degree of expertise. Furthermore, the actual membership of Adult Protection Committees may be
of great relevance, and also in cases of criminal allegations, clarification of when the police would
be called in.
It is agreed that there may also be a requirement under the legislation, to explore further and define
the terms ‘vulnerable adult’ and ‘abuse’ in order to provide a greater clarity. It would also be
helpful to learn how the ‘list’ would be administered and due process for those being removed from
it.
Given that similar legislation already exists in England and Wales, there is an opportunity to gauge
the demands which the Vulnerable Adults Bill will bring to the operational policing environment and
also to learn from ‘best practice’ already established. This may also highlight the need to co
ordinate and cross-refer lists.
I trust that the foregoing is of assistance to you.
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SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF SOCIAL WORK
1.

Introduction

ADSW welcomes the Adult Support and Protection Bill, recognising that it will supplement
provisions of the Adults with Incapacity Act and the Mental Health (Care and Treatment) Act.
Currently, where there are clear indicators of abuse, neglect and/or harm but mental health issues
or capacity cannot be evidenced, local authorities and health partners have limited powers to step
in. This Bill will allow agencies to take appropriate action to support and protect vulnerable adults.
ADSW is aware that there have been some concerns in the independent and voluntary sector over
aspects of these proposals. However, we are clear that there is a need for this legislation for a
small but significant number of people. This has been recognised by the Mental Welfare
Commission in their work on the Borders enquiry, and evidenced by recent audits of local authority
services to vulnerable adults. Within existing legislation it can be difficulties in gain access to
individuals in settings where there is evidence or suspicion that risk or harm exists. There is a clear
need for action for both victims and perpetrators. Work in child protection brings lessons regarding
access and the need to gain views of service users. The focus should be on outcomes for service
users and their carers, through good multi- agency assessment.
2.

Local authority audits

A number of local authorities have now carried out audits to ascertain levels of need and current
practice in this area and all confirm, in the main, that current practice is limited and very often
unsafe. This is because social work and other agencies require to monitor and police people’s
actions without any powers to assist in this process. The debate on self-determination versus risktaking is obviously live, but should be part of professional judgement and evidence where
managing risk and harm. The emphasis should be on support for adults to access services of their
own choosing and developing a culture of active citizenship.
3.

Risk

Evidence from audits show that in some agencies perceptions of adult abuse are very risk averse,
are less concerned with community safety, focus on risk tool use rather than wider community
concerns and lack a shared value and practice base.
4.

Advocacy (and mediation)

There are issues in relation to the provision of advocacy and its generic provision over a range of
service user areas. This is fairly well developed in learning disability and confirmed in the mental
health legislation as a key duty, but less so for disabilities, for older people and in other areas
involving substance misuse, etc.
5.

Protection plans

The Association has concerns that the Bill may not be far reaching enough. There seems to be a
lack of potential for future or further support and protection activity. It is proposed in that the
provision of assessment and investigation materials to the sheriff court should be within timescales,
and with the necessary powers for the local authority to continue working with families and
individuals. This would be similar to the protection plan or intervention plan decided by Mental
Health Tribunals. Such plans need to be protected through court decisions, and – as in child
protection - the court must be satisfied that the findings of the assessment and proposed
intervention plans are properly evidenced and supported. Service users and family carers will
require to be supported through advocacy to provide the necessary public scrutiny of issues. In
England and Wales, the national ‘Safeguarding Adults’ standards have developed a ‘Safeguarding
Plan’ within a framework of Joint Planning, protection and re-offending, and this allows access and
involvement of users and carers.
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6.

Resources

The Association, along with CoSLA, are concerned about the resourcing of the Bill’s provisions.
The Scottish Executive must recognise that providing new the powers and duties for intervention
will impact on staff time. Joint procedures, information systems, tracking and investigating referrals
and working along side other agencies to raise awareness will increase workloads, in some cases
significantly.
7.

Clarity of roles

There is also a need for clarity in relation to the roles of the Care Commission, Mental Welfare
Commission, SWIA and NHS Quality Improvement Scotland, in relation to local activity.
8.

Training and information

There will be significant costs for training that, as in child protection, must to be multi agency. Such
training needs to have suitable width and depth to ensure it meet the needs of professional staff
and must be cyclical to update the understanding of issues and develop practice. This training has
to be across the board to make certain that a wide range of staff (including accident and
emergency, orthopaedic practice, housing, further education, etc) can identify and share
information as to risk and harm of vulnerable adults.
9.

Scope

Experience tells us that an increased emphasis on adult protection will create an increased
demand on agency resources in order to provide the investigative, preventative and necessary
interventions for the growing number of people in the community in line with the drive towards
community based care rather than institutional solutions and delayed discharge imperatives.
Relationships to domestic violence, harassment and ‘hate’ crimes will also need careful
assessment and support.
10.

Recruitment and retention of social work and social care staff

There are issues in relation to recruitment and retention of care staff across Scotland particularly in
relation to the growing number of older people in the community and the impact of dementia in
family settings that require continuing focus (and resources). ADSW recognise that this may be
more acute for other agencies where the timescales for intervention and assessment are
challenging and where resources may not be particularly focused on this issue.
11.

Advocacy

There are issues regarding the needs of advocacy services and how they are resourced to
undertake additional complex work within tight timescales.
12.

Timescales

ADSW has some concerns that the investigation timescales are very challenging. Given the nature
of these issues and the difficulties in engaging in multi-agency investigation, there may well need to
be a means of providing extra time within the legislation to ensure that proper and rigorous
investigation is undertaken.
13.

Other service areas

The Association is also concerned that some of the definition work around self-harm, alcohol and
drug problems and eating disorders will bring particular tensions to the activity of assessment and,
importantly, the provision of appropriate services.
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14.

Adult protection committees

In relation to adult protection committees, ADSW welcomes the proposal to establish such for a,
but recognise there may well be difficulties for key individuals and agencies in relation to resourcing
both adult protection committees and child protection committees. It is likely that many of the key
people involved will be the same from the key agencies. We would suggest that a high level
‘Safeguarding Board’, addressing child protection, adult protection and domestic violence could
provide a vehicle to address these issues.
15.

Adult protection committee membership

The Bill would also appear to be quite prescriptive in relation to membership. Local authority
experience would suggest that this might be augmented by local decision making to provide
appropriate representation.
16.

Adult Protection Committee reporting arrangements

The Association has some concerns regarding the reporting relationships and the governance of
the adult protection committee and believe the corporate governance frameworks must be
revisited. Perhaps a reporting framework to local authority committees, health boards and police
committees across Scotland should be a statutory duty.
17.

Role of the Committee

There are clear differences between strategic and operational issues, as in child protection. Adult
protection committees will need to address this, particularly in the implementation phase.
18.

Corporate governance

The Association would wish to see corporate governance emphasised, particularly placing
responsibility on chief executives of the police, health and local authorities, to ensure the
crosscutting nature of activity is properly balanced, reported and developed.
20.

Independent chair

Greater clarity is needed regarding the nature of the independent chair and matters of
accountability, management direction and responsibility.
21.

Responsibilities of other agencies – It’s everyone’s responsibility

In addition to the current recognised key players, the Association would argue that there is a need
to give more detail the role those in education, housing, further education colleges, supported
employment and independent and voluntary organisations must play.
22.

Information sharing duties

The Association would wish to confirm the duty on information sharing but to ensure that this is
done within a framework of community safety. Multi-disciplinary discussion, debate and planning
require to be undertaken for effective care planning and management.
23.

Public information

The Association would also like to see a wide ranging public information campaign focused on the
role of the general public, similar to It’s everyone’s responsibility, focusing on the contribution that
lawyers, bank staff and the general public can have in relation to financial and other forms of
exploitation.
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ADSW, through its work across local authorities in Scotland, is keenly aware that this policy must
sit within a shared values and standards framework. We need consistent policy, strong multiagency and inter-disciplinary working, recognition of the community safety agenda and proper
support for individuals through advocacy, with the protection of the court as a point of last resort in
decision-making.
Sue Brace
Chair of the ADSW Community Care Standing Committee
SUBMISSION FROM THE BRITISH ASSOCIATION OF SOCIAL WORKERS
The British Association of Social Workers has a membership of over 12,000 professionally qualified
social workers in the UK, 1,200 practising in Scotland. As part of a UK wide organisation and its
affiliation to the International Federation of Social Workers it is in touch with policy developments
both within the rest of the United Kingdom and throughout the World.
This response is in two parts, firstly a direct response to the questions posed followed by the
practice issues from the social workers perspective.
QUESTIONS
1.

Do you support the general principles of the Bill and the key provisions it sets out?

The Association warmly welcomes the introduction of this much needed legislation. It supports the
general principles of the Bill and the key provisions it contains.
We particularly welcome the following:
x
x
x

The provision for all adults and their dependants who may be at risk from abuse or exploitation
who are not currently provided for within existing legislation.
The creation of inter-agency protocols and practice guidance to ensure that consistent adult
support and protection is introduced across the whole of Scotland.
The additional powers to assess and intervene with some people who may be at risk from
abuse or exploitation but who have capacity.

The principles established in the introduction to the Bill are consistent with existing legislation and
good practice. We welcome the establishment of statutory duties and powers to gain access and
undertake investigation. These will provide the framework which is essential to enable initial
protective intervention. Powers to gain access, investigate and assess are not adequately
available under existing mental health or adults with incapacity legislation. The current legislation
is wholly inadequate to deal with situations where individuals have capacity. The additional powers
envisaged in the Bill are necessary to help those currently outwith existing legislation.
2.
x
x

Are there any omissions from the Bill that you would like to see added?
The omission of any provision for entitlement to independent advocacy within the application
process. This may help address the exceptional issue of undue pressure from a suspected
perpetrator.
The lack of a duty for professionals working in the voluntary and private sector to report. The
Bill restricts the duty to report suspicions, concerns etc. to "public bodies". With the increasing
volume of social care services commissioned from the independent sector the duty to report
needs to be extended to all professionals regardless of their employment situation. Without
this provision for all professionals in social and health care the independent sector could be a
significant weak link in the multi-agency protection network.
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.
3.

Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?

Inevitably the question of adequate resources has to arise. Given that the situation in relation to
adult protection is very patchy across Scotland, in order to bring everybody up to the same
standard of competence, particularly through the introduction of adult protection committees etc.,
sufficient and appropriate financial input will be required to ensure all local authorities are compliant
with provisions of the legislation. There will inevitably be an increase in the level of reporting of
abuse and the introduction of a more systematic form of investigation will require the redirection of
staff time to cope with an increase in workload on the front line. We hope that the representations
made through COSLA will be taken seriously by the committee to ensure that this legislation is not
introduced with a lack of appropriate financial resources.

Are the definitions of an "adult at risk of abuse" and "abuse" itself in the Bill
sufficient?
4.

'Adult at risk' - this should have a wider definition e.g. an adult who is unable to protect themselves
from abuse and/or more vulnerable to being abused by another person.
"Abuse" should also include sexual abuse and discrimination.
5.
What views do you have on the role, structures and powers of the proposed adult
protection committees?
The Association cannot overestimate the importance of the introduction of adult protection
committees and the appropriate infrastructure which will result from this. This will ensure that
consistency will be achieved throughout Scotland and as a result will mirror the situation which
exists within child protection. The introduction of such committees will ensure that the legislation
and its underpinning code of practice will be introduced and more importantly subject to ongoing
monitoring and review.
PRACTICE ISSUES
In order to emphasise the point about how these additional powers would be beneficial the
following are three case studies based on real life situations where we believe the provisions of the
Bill would be helpful:
Case Example 1
A woman with a mild learning disability has said that her best friend's husband keeps coming to her
house and having sex with her. She does not want this relationship but does not want to lose her
friend. The Police do not believe this constitutes sexual assault as she appears to consent. An
assessment of her capacity to consent to any form of sexual relationship is complex and time
consuming. A temporary banning order would ensure that no further possible abuse could occur
while this assessment was being undertaken and the case for welfare guardianship established.
Case Example 2
A young woman from Pakistan with a learning disability who has been financially abused and
physically neglected by her family is subject to an ongoing guardianship application. There are
problems getting access to her to have the reports done. Her family wish to take her to Pakistan to
avoid the guardianship order and have her marry a family member over there. A removal order
could prevent this from happening and allow the local authority to obtain the reports to apply for an
interim guardianship order.
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Case Example 3
A young woman is in her late teens. She has a moderate learning disability, low self confidence
and self esteem issues. Although able to consent to having a sexual relationship she has been
assessed as incapable of fully understanding the potential outcomes from having such a
relationship. She is pregnant with her first child. Despite this she does not come within the orbit of
the Adults with Incapacity legislation. She regularly places her personal safety at risk by going off
with male strangers and is reluctant to consider advice which would offer her a level of protection.
Various multi disciplinary efforts have been made to discuss strategies to manage these concerns
and to discuss ways in which an appropriate level of protection can be provided to this young
woman. To date she and her family have refused to engage and cooperate with any intervention.
Essentially professionals are stuck in being able to intervene due to the level of resistance.
Consideration could be given to applying for an assessment order to allow for direct access to this
young woman.
Social Workers’ Ethical Dilemmas
In recognising the complexity of the legislation and the expectations of the public, politicians and
the media BASW has debated how actions might be interpreted through the media and public
statements in the context of our Code of Ethics. We realise that in the day to day work in using this
legislation that social workers will be faced with serious ethical questions. We are therefore adding
to this response the following motion passed unanimously by the membership at the AGM of
BASW in May 2006
This AGM acknowledges the challenges posed for social workers by those who chose not to
cooperate with efforts to minimise the risk of harm to themselves or others, reaffirms the
Association’s commitment to support members facing ethical dilemmas who act in accordance with
the Code of Ethics through the Advice and Representation Service and urges Council to take steps
to raise the political and public awareness of the complexity of protecting individual human rights.
CONCLUSION
The Association sees the introduction of this Bill as a long overdue measure to address adult
protection. We support the key provisions in general terms as laid out in the Bill. We do not
support the view that such a range of measures is excessive or oppressive. We can understand
the concerns which have and will continue to be expressed by various lobbies who believe that
some of the provisions within the Bill are backward looking and a possible threat to independence.
We would emphasise that any application for any of the restrictive orders within the legislation
would only be done where there was no alternative, following detailed discussion and consultation
with other professionals and significant others. The principles of the Bill provide sufficient
challenge to ensure that a balanced and informed view is reached and is based on interventions of
"last" not "first resort".
People are now cared for in more diverse environments, their individual or small group living
homes, than in previous years where institutional care was the norm. The additional powers will
increase the range of options to intervene in often complex and risky situations where people may
be vulnerable to exploitation and abuse from others.

SUBMISSION FROM THE ROYAL COLLEGE OF NURSING (RCN) SCOTLAND
The Royal College of Nursing (RCN) is the UK's largest professional association and union for
nurses, with over 380,000 members, around 37,198 in Scotland. Most RCN members work in the
NHS, with around a quarter working in the independent sector. The RCN works locally, nationally,
and internationally to promote standards of care and the interests of patients and nurses, and of
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nursing as a profession. The RCN is a major contributor to the development of nursing practice,
standards of care and health policy.
RCN Scotland has contributed to the previous consultation from which this draft Bill has evolved.
The Bill has been welcomed in detail by a number of our key members and generally by the wider
membership. We note the limitations of current legislation and the need for further powers and
duties to exist to further support and protect vulnerable adults.
We note that the emphasis of the Bill appears to have moved from defining vulnerability to defining
abuse. The term abuse is now more inclusive and less open to misinterpretation the inclusion of
words such as distress and harm may still offer room for debate but it is essential that they are
there.
As for adults at risk the definition trying to be inclusive also giving five categories under which one
might be at risk. Does this mean if you do not fall into any of these categories you are not at risk of
being abused? We suggest there needs to be more clarification regarding these categories.
Nurses, although not all, have to a greater or lesser degree been involved in medical assessment,
sharing records and assisted in the removal of people for there safety or the safety of others. What
is not clear is under which circumstance they will perform these actions and in what way they will
perform these actions.
The training and education agenda to support common and shared understanding of the role of
agencies and individual professionals is considerable. Nurses have to a greater or lesser degree
been involved in assessment, record sharing and assisted removal of individuals for their safety or
the safety of others. It will be imperative that the supporting guidance which will naturally flow from
the Bill is crystal clear about how, why, when, where and by whom actions will happen.
Accountability and responsibilities will also need to be mapped out. As our members describe,
there is very little in the way of guidelines for nurses in how to recognise abuse, how to report it and
how to respond to it. The Single Shared Assessment (SSA) is a tool that is or ought to be used for
the sharing of information but as you know the SSA is fraught with difficulties.
There is a need for National programme of guidelines to be produced so that there is some degree
of consistency on how the care service should address the issues of adult abuse. The Bill has no
mention of this.
Implications Gaps and Alternatives
RCN Scotland agrees with the gaps identified with the Vulnerable Adults Alliance of repriprocity
and access to advocacy. Given the importance of these aspects in other legislation it would seem
logical to include these to strengthen the rights of those at risk of abuse who would be covered by
this legislation.
One important area overlooked by the Bill is some kind of recommendation about intervention.
What happens to the victims and/or the perpetrators? The lack of intervention may have some
implication for the return of either the perpetrator or victim as a result of nothing appearing to be
done.
The cost and extent of the training and infrastructure needs should not be underestimated. Neither
should further research and evaluation of the effectiveness of the Bill. Importantly funds must be
set aside for the practicalities of implementation as well as for opportunities to engage the public in
its response to those in need who are often hidden in our communities.
It is absolutely imperative that the Parliament is assured that the links to other legislation do not
create loop-holes or duplicate existing duties or provision. This is especially important with the
Adults and Incapacity Act and the Mental Health and Wellbeing Act.
RCN Scotland looks forward to further engagement in the construction of guidance and codes
which will be needed to implement the legislation. Nurses ,as frontline care givers will need to have
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a clear understanding of their role and what is expected of them. We have seen in child protection
for example frontline workers across a range of agencies will need access to support, advice,
training, and opportunities to share and learn from complex cases.
Nurses should welcome an opportunity to be involved in developing a code of practice, which ought
to be a national framework. In doing so it will promote consistency and minimise where possible the
potential for victims to fall through the net.
Adults at Risk
The list includes illness and infirmity and it is not immediately obvious what the inclusion of infirmity
adds alongside illness and disability. We also understand that some would comment that "being
affected. ...by ageing" contributes a negative perspective to the natural aspect of ageing.
Role structure and power of Adult Protection Communities
It is perhaps worth debating how helpful it is to have an overarching strategic interagency
committee which examines/explores the generic issues of supporting vulnerable children and
adults in our communities. Awareness, education, service provision and many aspects of
intervention have similar values and approaches. We need to guard against making the structures
which support adults in need hierarchical and top heavy and demonstrate support to frontline staff.
Staff side representation as well as nursing/health profession representation will be important
throughout the new structures. This will help ensure a 'reality check' for the committee in relation to
the practical experiences of implementing new legislation.
RCN Scotland hopes these comments are helpful to the consideration of this draft legislation.
Pat Dawson
Head of Policy and Communications
SUBMISSION FROM THE ROYAL COLLEGE OF PHYSICIANS OF EDINBURGH
The Royal College of Physicians of Edinburgh is pleased to respond to the Scottish Parliament on
its request for written evidence on the Adult Support and Protection (Scotland) Bill.
The College has consulted with interested Fellows and is pleased to give evidence in response to
the questions posed regarding this legislation.
1

Do you support the general principles of the Bill and the key provisions it sets out?

Overall, the principles described are sound and the legislative changes should improve the
situation for vulnerable adults who are not protected by the Adult with Incapacity (Scotland) Act
2000 or the Mental Health (Care and Treatment) (Scotland) Act 2003. The second part of the Bill
which provides amendments to the Adults with Incapacity (Scotland) Act and subsequently the
Social Work (Scotland) Act 1968 suggests useful amendments which will help in the application of
the existing legislation. These measures are proportionate to the Scottish Executive responsibility
to protect adults who lack capacity, and we are happy to support them as they stand.
2

Are there any omissions from the Bill that you would like to see added?

No omissions were identified.
3

Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?

We will make comment on the definition of “Adults at Risk of Abuse” below.
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x

Evidence of Abuse

In terms of the practical implementation of the legislation, it is unclear what evidence local
authorities will require to have to determine whether the person is an adult at risk. It would be
important that the amount and quality of information required to determine whether a person is at
risk is clearly defined.
x

Use of Powers

The powers of the proposed Bill are extensive with regard to protecting Adults at Risk and may
affect many other people.
It is not hard to imagine that the powers could be used
disproportionately. This would be less problematic if all of the powers required the approval of a
Sheriff.
x

Access

There are extensive rights of access. However, in practice these are likely to be ineffective since
entry may be refused if a Sheriff is not authorised to visit by a Warrant of Entry. We feel that best
practice would be to obtain a Sheriff order in each case.
x

Removal Orders

The legislation does not define where an ‘at risk’ adult would be removed to (“a specified place”).
Previous experience suggests that both psychiatric and medical or care of the elderly wards may
become default options for the care of such individuals in the absence of other residential facilities.
Whilst this, at times, may be appropriate, there are other occasions where this will not be the case
and will add to the already considerable pressure under which acute medical and psychiatric
services operate.
x

Disclosure of Medical Records

The disclosure of confidential medical records to a council officer is stated to be so that they can be
determined to be health records. It is unclear how the council officer will determine this without
reading at least part of the record. There is implicit provision for such health records to be
inspected by another health professional.
It appears unnecessary, therefore, to release
confidential health records to a council officer. Instead, those people holding health records should
be obliged to inform the council officer of their existence and release them only to another health
professional, preferably at the direction of the Sheriff.
x

Protection of Property

The question as to what are “reasonable steps to prevent property being lost or damaged” may be
difficult in practice. This results from the Bill’s principle of removing the abused person from the
situation in preference to removing the person responsible for the abuse whilst investigations are
underway. Perhaps the likelihood of loss or damage to property should be considered as one
criterion in deciding whether the alleged abuser or the ‘at risk’ adult should be removed from the
situation.
x

Banning Orders

Concern has also been expressed as to how easy it will be for banning orders to be implemented in
practice, as the present system of interdicts for patients with other disorders has not been
particularly easy.
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x

Definition of Health Professional

In Section 8 the bill states “a health professional may conduct a private medical examination”. To
us the phrase medical examination implies a doctor carrying out the examination, whereas “health
professionals” could cover several professions. There should be explicit guidance on whether the
health professional carrying out the examination needs to be a doctor.
4

Are the definitions of “Adult at Risk of Abuse” and “Abuse” itself in the Bill sufficient?

This question resulted in most comment from our Fellows. A key driver of this proposed legislation
was the report from the 2004 Mental Welfare Commission into abuse that occurred to adults with
learning disabilities in the Borders. The main issue was “lack of understanding of the legislative
framework and its capacity to provide protection” (policy memorandum, paragraph 16); hence the
proposed Bill aims to clarify procedures for people who lack mental capacity. However, in addition,
adults with “physical disabilities” (policy memorandum paragraph 15) are mentioned, although it is
unclear whether these people also had learning difficulties. The Bill thus addresses not only the
issue of mental capacity but the wider issue of loss of autonomy (ie being unable to act on one’s
wishes despite having the mental capacity to consider those wishes rationally). Unlike the Adults
with Incapacity (Scotland) Act 2000 in which the principle of optimising mental capacity is at its
heart, this Bill does not explicitly state the principle of optimising autonomy as its basis, although
this is one of the guiding principles. In the case of “Adults at Risk of Abuse” autonomy may be
impaired by:
1

The actions of some other agency to prevent a person exercising their autonomy.
This would be considered as active abuse.

2

The failure of another agency to provide the care for which they are responsible to
optimise the person’s autonomy. This would be regarded as neglect.

In many situations, both these factors influencing autonomy coexist. The Bill, however, focuses its
attention on active abuse rather then neglect which can be equally pernicious. The Bill’s failure to
focus on the principle of autonomy has resulted in a very arbitrary and wide definition of “an adult at
risk”. Within the wording, proposed mental disorder is already legally defined, but there is no clear
indication of what is meant by “disability”, “illness”, “infirmity” or “ageing” eg someone with myopia
corrected by glasses can be said to have a disability and, indeed, is it at risk of abuse should
someone take away their glasses. There are no clear thresholds for any of these categories. It is
unclear how ageing increases risk if it is not accompanied by either disability, mental disorder,
illness or infirmity. Given the wide-ranging powers offered by the Bill, there is real risk of
disproportionate implementation and a risk that the legislation would fall foul of European Human
Rights Charter. A suggested improvement would be to introduce a test of autonomy, much like the
Adults with Incapacity (Scotland) Act 2000 which introduced a test for mental capacity. The cause
of the loss of autonomy should be a secondary matter. The definition of autonomy should, like that
of mental capacity, relate to the perceived risk to the adult. The Bill does acknowledge this balance
between risk and autonomy with respect to persons who may be removed by the order of the
Sheriff, when it allows this only where there is a likelihood of serious abuse. However, again
serious abuse is not defined and left to the Sheriff’s arbitrary judgement.
5

What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?

There is some lack of clarity in the section on adult protection committees as to what the
membership of the committee should be. There is a perceived difficulty that this may create a huge
local authority bureaucracy and this must be avoided. The committee should be kept as small as
possible and function as simply as possible eg no maximum number of co-opted members to the
adult protection committee is stated. It would be unreasonable for councils to appoint co-optees
who would outnumber the members appointed by right according to the Bill. In the section on
associated costs, we note that the impact on the NHS in Scotland is judged to be low. However,
although this may be the case, time will be required for administration, professional examinations,
collecting and interpreting evidence, attending Protection Committees etc. It would therefore be
useful if these resource requirements could be quantified for NHS Boards.
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SUBMISSION FROM THE ROYAL COLLEGE OF PSYCHIATRISTS, SCOTTISH DIVISION
The Scottish Division welcomes the opportunity to comment on this Bill. We have consulted with
colleagues in General Psychiatry, Learning Disability, Old Age Psychiatry and Rehabilitation
Psychiatry. The Bill complements the Mental Health (Care and treatment ) Act of 2003 and the
Adults with Incapacity Act. It acknowledges and makes provision for a group of patients who may
be vulnerable to abuse largely because of physical incapacity who would not be covered by these
other pieces of legislation. It is also useful in that it covers and further protects patients with mental
disorders who may not be detainable in terms of the mental health act or to whom the incapacity
legislation does not apply but who are none the less vulnerable.
The following points reflect what the various Sections of the Division said about the Bill.
1. Old Age Psychiatry
This is a weighty document, but essentially the principles are sound. In fact the Social Work
Department in Forth Valley seems way ahead of the legislation as one of our members attended a
first Adult Protection Committee three weeks ago! The member thought it may not actually have
achieved much more than a Care Programme Approach meeting might, but whilst CPA is a rather
flimsy tool with little power to change things, perhaps the legislation in this bill will be beneficial as it
actually gives agencies statutory powers to act.
We very much support the principles of the Bill and the authority it gives to act under circumstances
of suspected abuse. However, it is often very difficult to prove abuse has actually taken place,
particularly where you are dealing with a patient who has severe impairment of capacity. One
member working as an Old Age Psychiatrists described a case last year where allegations of
sexual abuse of an elderly lady by a family member were made by another relative. The lady
herself had no recollection of such events taking place and did not appear distressed by them or
indeed injured in any way. The fiscal refused to consider the case because she was not considered
a reliable witness, and the reporting family member had not actually witnessed the abuse herself,
thus the case was dropped. Hopefully the new Bill will address these issues in a more sympathetic
way. Under such circumstances the alleged abuser will also have rights.
We welcome the changes suggested to the AWI act and are pleased that Sheriff’s will have the
discretion to use reports completed more than 30 days apart. It is extremely difficult at present
coinating when the two medical reports are done and no-one agency seems to take overall
responsibility for this.
As usual there are significant financial implications, but more than this are the human resource
issues. The committee our member attended had 16 participants, lasted more than two hours and
ended in hospital admission. This would have a huge impact on job plans and resources if the
numbers of cases were to be significant. We would think that the majority of cases are likely to be
elderly and to have a degree of cognitive impairment. We already have severely stretched
resources in terms of community staff and beds. Similarly, in the Local Authority care home and
Nursing Home sectors there are lengthy waiting lists for placement due to inadequate funding for
community care.
If the Scottish Executive expect swift removal of vulnerable adults to places of safety then they
must ensure that places are available and that appropriately trained staff are in situ. Ideally it would
be preferable for the vulnerable adult to remain in their own home, but again the current level of
community services can offer little more than a maximum of two hours total care per day, leaving
22 hours for the person to be abused by another party. Banning the ' abuser' is unlikely to work if
the victim has no recollection of their visits and people at risk do not have round the clock care
available.
We would be concerned that the medical/care of the elderly wards may become default options for
the care of such individuals in the absence of other residential facilities. Whilst this at times may be
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appropriate there are other occasions where this will not be the case and add to the already
considerable pressure under which acute medical and psychiatric services operate.
We think the definitions of abuse are adequate. They have been widely debated already, but
perhaps the comment should be made that all adults have the right to be treated with respect and
dignity irrespective of their mental or physical status.
The committees should be local to the individual's area, comprise of a multi-agency, multi
disciplinary group with sound knowledge of the individual at risk.
We feel the GP should be a mandatory attendee as they are often the person with the longest
association with the patient and more often than not, know the families as well. The over arching
Adult Protection Committee should meet infrequently to oversee the implementation of the policy
and audit outcomes. It should be able to allocate a budget to local teams to ensure resources are
available to meet the needs of the adult at risk.
2. Learning Disability
The Learning Disability Section have a concern about the limitations on the banning orders at 6
months and the lack of a clear direction that they can be reapplied. It also appears as though there
is an all or nothing approach which is not necessarily appropriate.
A more graded approach to prevention may be less restrictive as for some people, the abuser may
also be someone who is very important to them and they would not wish to lose all contact.
However, contact would need to be monitored.
On practical implications of putting the provisions in place, we would ask where are specified
places? Can people be admitted to hospital, is it going to be used as a means of placing people in
Psychiatric Hospitals?
Given the shortage of appropriate accommodation for people needing support, this is potentially
going to put even more strain on services.
The definition of abuse should perhaps include some exclusions so that the giving of medical
treatment which is authorised is not included. This is because for some people, such conduct may
cause distress or fear. Whilst it is expected that the vast majority of people who may be in this
category will be supported through AWIA or the MH(S)A, there may be some who are not.
The definition of adult at risk starts from age 16. The MHA is clear that people are entitled to
specialist child and adolescent services up to the age of 18. Is it not possible to have some
consistency amongst the differing legislations so that those between the age of 16 and 18 are
treated appropriately in the context of Adult Support and Protection?
Regarding Adult Protection Committees, they seem to be comprehensive, however, in view of the
requirement that only a specified health professional can access records should it be stated that
there should be members of the committee who are specified health professionals, i.e. doctors,
nurses and midwives as currently stated.
3. General Psychiatry/Rehabilitation Psychiatry
A member spoke about their own experience of working with patients who have interdicts in place
at present and questioned the practicalities of banning the abuser and how easy these orders will
be to implement in practice. The definition of "Adults at Risk" in Sec 3(1)b of the Bill is extremely
wide ranging. Whilst one can appreciate the reasons for this it could result in misuse of the
legislation by mischievous local authority officers and this may be worrying especially given the
wide ranging powers conferred.
We believe the amendment of the MHA 2003 to ensure Adults on Community Treatment Orders
are reviewed every 2 years is appropriate.
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Overall we think the Bill is useful, if a bit long and repetitive. Our concern is that more meetings and
paperwork will stretch even further the very busy working lives of health and social work
professionals.
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Adult Support and Protection
(Scotland) Bill: Stage 1
14:01
The Convener: Item 2 on our agenda is the
Adult Support and Protection (Scotland) Bill. We
are at stage 1 and will take evidence today from
two panels of witnesses. In the first panel, we
have Shona Barrie from the Crown Office and
Procurator Fiscal Service, George Graham from
the Association of Chief Police Officers in Scotland
and Adrian Ward from the Law Society of
Scotland. Adrian has also made a personal
submission to the committee. He gave evidence to
the Justice and Home Affairs Committee in the
first session of the Parliament when that
committee considered the Adults with Incapacity
(Scotland) Bill, so he has many years of
experience in this area of the law. The fourth
member of the panel is Philip Shearer from the
Scottish Legal Aid Board. I welcome you all.
Committee members have received an issues
paper that our adviser, Dr Alison Britton, has
prepared. She is present at today’s meeting but
will not be taking part. We also have a paper from
the Scottish Parliament information centre.
I will start by asking all members of the panel a
very general question: is the legislation needed in
the first place? Of the people who have responded
to part 1 of the bill, the vast majority are generally
in favour of the principles of the bill.
Shona Barrie (Crown Office and Procurator
Fiscal Service): The legislation perhaps deals
with circumstances that, as a prosecutor, I am
unsighted on. When there is abuse in a criminal
context, and when the prosecuting authorities and
the police have been alerted and have become
involved, criminal investigations and procedures
all kick in. I suspect that others might be better
placed than I am to tell you whether there is a
need for the legislation and to tell you about any
loopholes, but I take no issue with what is in the
bill. Its aims of protection all seem highly worthy.
The Convener: Does the existing criminal law
suffice to cover most of the issues that you think
might arise in this particular context, or has the
criminal law had some problems?
Shona Barrie: The gap at the moment, if there
is one, might arise when there is insufficient
evidence for there to be criminal proceedings.
There might be rules and responsibilities to ensure
the protection of people who are vulnerable for
one reason or another, but the criminal system,
and the higher standard of proof that it requires,
might not be available.
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The Convener: Are you comfortable with
sanctions being taken out of the criminal law? We
are applying sanctions to behaviour, but not the
standard of proof that would normally apply,
because the sanctions are being taken out of the
criminal law.

question in two parts, in relation to part 1 of the
bill, which is on the protection of adults at risk, and
part 2, on the proposed changes to the Adults with
Incapacity (Scotland) Act 2000.
I strongly believe in the need for the bill for
adults at risk of abuse. I first advocated such a
need publicly at a conference of United Kingdom
social work people in 1990. I said that there was a
clear need for better awareness, better systems
and better legislation to address the broad area of
deprivation, exploitation and abuse. In my own
practice, even in the past few weeks, I continue to
see cases in which there is that need.

Shona Barrie: I suppose that my department’s
interests are fairly narrow—we are considering the
offence provisions that would follow breach of a
banning order, and perhaps the offence provisions
on obstruction. However, those offences fairly and
squarely fall under criminal conduct—they are
being made criminal offences. We have no issue
with that whatsoever.

In a broader context, the bill covers the third of
three areas. We have the Adults with Incapacity
(Scotland) Act 2000 and the Mental Health (Care
and Treatment) (Scotland) Act 2003, and the Adult
Support and Protection (Scotland) Bill is just as
necessary as the other two pieces of legislation. I
urge the committee to watch out for whether we
are leaving any gaps in the broad coverage of the
great variety of needs that all these pieces of
legislation look at. I have flagged up a concern
that part 1 of the bill has narrowed to focusing on
abuse, although issues of deprivation and
exploitation remain significant.

I suppose that we have parallels in the use of
the Protection from Abuse (Scotland) Act 2001. A
breach of an interdict brought under that act might
be a criminal offence and would be brought to the
attention of the procurator fiscal. Therefore, there
appear to be parallels with existing legislation.
George Graham (Association of Chief Police
Officers in Scotland): I do not disagree
substantially with much of what Shona Barrie said.
From the perspective of policing across Scotland,
we very much welcome the bill’s principles and
provisions. However, it is difficult to predict or
understand what the hidden incidence of
exploitation and abuse might be. I think that there
is a requirement at least to outline, in a public and
legislative way, just how agencies would respond
to situations of exploitation or abuse. From an
ACPOS policing perspective, therefore, there is no
doubt that the bill’s provisions will enhance the
protection of adults who may be seen to be
vulnerable, so we welcome the bill.

It should also be borne in mind that the 2000 act
deals with people who are considered incapable
under its terms and that the 2003 act deals with
people who are considered mentally disordered
under its terms, but there are others who are
vulnerable and who need protection. In addition, if
the bill is enacted, some of the protections in it will
better address some of the needs of people within
the categories addressed by the 2000 and 2003
acts, so I welcome the bill. I am concerned that the
bill has narrowed to focusing on abuse rather than
maintain the wider picture with which the process
started, and I fear that that may leave gaps.
However, those aspects can be addressed during
the bill’s passage.

The Convener: So you think that the bill will
address an unmet need and plug a gap in
provision.
George Graham: It is difficult to know exactly
whether that is the case, but it may well be so. My
view is that there is definitely an underreporting of
the kind of incidents with which the bill is
concerned. I agree with Shona Barrie that, if
criminal acts take place, there is an awful lot of
legislation and, indeed, common law that apply to
them and to some of the abuse that is covered in
the bill—for example, an incident could be criminal
assault or simple theft. However, we just do not
know what is taking place. There is an awful lot of
behaviour that, whether or not there is proof, may
just fall short of being criminal acts and which
would indeed fall within the categories that the bill
mentions. We therefore welcome the extra
protection that the bill would allow.

I believe that the proposed amendments to the
2000 act would be improvements and that they are
necessary. Again, however, I have made
submissions
about
how
the
proposed
improvements can in turn be improved. The bill’s
improvements would not change the intention of
the 2000 act, which we met to discuss when the
Parliament started. The 2000 act was the
Parliament’s first major piece of legislation. Five or
six years down the line, we have experience of
working with it and we know the aspects that are
causing unintended difficulties. As a general point,
members of a unicameral legislature must be
aware that, when we enter a new field, although
we all try to get it right, a few years down the line
this or that could be improved and that some
things are not working out as well as they might.

Adrian Ward (Law Society of Scotland): I
think that you are going to get a cumulative
response, convener, because I agree with the first
two responses. I would like briefly to answer your
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The bill addresses two issues that cause
problems in practice and problems for the people
out there whom the legislation is meant to serve.
First, the issues connected with getting all the
reports marshalled and put before the court
without any of them being more than 30 days old
will be addressed by the bill. Those issues have
been a source of many problems, some of which
have been quite artificial, given that many of the
people to whom the 2000 act applies have longterm conditions such as dementia. Secondly, the
bill will deal with the issue of caution—it is spelled
“caution” but pronounced “cayshun”—which is the
guarantee bond. Tomorrow, a man is coming to
see me who is his wife’s financial guardian. He
has a bill for £375, her estate is reduced to
£22,000 and he wants to know what he can do
about that. The current requirement is expensive
and is a bother and I am not sure that it serves a
useful purpose.

2972

it at that for the time being, but I will be happy to
answer any further questions that arise from that.
The Convener: Nanette Milne has questions for
the panel about definitions.
Mrs Nanette Milne (North East Scotland)
(Con): As all members of the panel will be aware,
the bill defines adults at risk of abuse as people
over 16
“who, because they are affected by disability, mental
disorder, illness, infirmity or ageing, are … unable to protect
themselves from abuse, or … more vulnerable to being
abused than persons who are not so affected.”

What are the panel’s views on that? Is the
definition adequate to cover the intended group of
adults that the bill seeks to protect? Perhaps the
members of the panel can take it in turns to
answer that question.
The Convener: Feel free to jump in.

A third issue, which is not covered in the bill but
is highlighted in my submission, is that I see a
strong need for an improved and simplified
optional renewal procedure. When the tutor dative
procedure that was the precursor of the current
system of guardianship was introduced, the first
test case—in which I happened to be involved—
introduced the concept of a time-limited
appointment to ensure that the appointment was
reviewed. In that case, the applicants voluntarily
said, “Don’t give us powers for life. Give us the
powers for five years so that we are forced to
review the situation.” That intention was carried
through into the legislation but is being largely
defeated because the courts are increasingly
aware of the costs and trouble associated with the
renewal procedure, which is currently exactly the
same as the procedure involved in granting the
guardianship application in the first place.

Adrian Ward: I will jump in first while the others
are thinking.
My main concern is with the term “abuse”.
Between the earlier consultations and the bill, the
scope of the provisions has been narrowed from
people at risk of harm to people at risk of abuse.
The bill deals with everything in terms of abuse,
abused and abuser. Life is not as simple as that.
People can be misguided. Sometimes, they may
not do things very well and know it; sometimes,
they think that what they are doing is for the best. I
imagine that, when someone is trying to sort out a
situation, the legislation will be there in the
background. If one says that the legislation in the
background addresses harm, it is much more
likely to be well received by those to whom one is
talking than if one says that the legislation labels
them as an abuser. I would prefer the general feel
of the legislation—I have made submissions about
precise wording, but we are concerned with
general principles here—to be widened beyond
abuse so that it dealt with risk of harm.

I submit, and strongly urge, that the bill should
be amended so that, in appropriate cases, the
sheriff who grants the first order could say “I grant
the application for five years but, in principle, this
is a case in which a simplified renewal procedure
would be appropriate.” We would then have fewer
lifelong appointments and more appointments that
accord with the Parliament’s intention that
appointments should be reviewed. In appropriate
cases, the review could then take place without
substantial financial burden and intervention.

Mrs Milne: Does the current definition
adequately protect the people who are at risk?
Adrian Ward: The definition could be a bit
wider. We should compare the proposed definition
with the definition in the Scottish Law
Commission’s draft bill, which defined vulnerable
adults as

Subject to those comments, I welcome both
those parts of the bill.

“adults who for the time being are both—
(a) unable to safeguard their own welfare, property or
financial affairs; and

Philip Shearer (Scottish Legal Aid Board):
The convener’s question relates to a wider
question of ministerial policy on which I do not
think that it is appropriate for me to comment. The
board’s interest is in identifying operational legal
aid implications of pieces of legislation. I will leave

(b) in one or more of the following categories—
(i) persons in need of care and attention by
reason either of infirmity or of the effects of
ageing;
(ii) persons suffering from illness or mental
disorder;
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(iii) persons
disability.”

substantially

handicapped

by

implies that there is—now I am struggling to give
you a definition—criminal intent.

I have made the specific suggestion that we
should consider cross-definitions and that
“disability” should include mental disability,
physical disability and communication difficulties.

The Convener: It is not sufficient that there is
an action, but there must be intent to cause a
problem.
Adrian Ward: The discussion that we had on
the Adults with Incapacity (Scotland) Act 2000 a
few years ago is relevant here. There are two
stages: the gateway for people who are not
excluded from possible consideration under the
legislation should be broad but, when there is to
be an intervention, rigorous tests should come into
play. That might be a way of squaring the circle
that was causing concern.

14:15
George Graham: I acknowledge the difficulty
with the term from a policing perspective—I am
talking about vulnerability, not necessarily abuse,
although I acknowledge Adrian Ward’s comments
on the use of “harm” rather than “abuse”. The
precise difficulty is whether we would exclude
certain categories of people from protection under
the bill or whether we would have such a broad
definition of vulnerability that it would start to
infringe on people’s rights. The challenge is to
define clearly, or narrowly, what constitutes a
vulnerable person, bearing in mind the difficulty
that will arise if the definition remains too broad. I
do not have a simple answer, but there is still
some work to be done to narrow the definition.
Professionals—certainly police professionals—
would welcome a clear and agreed definition
across agencies of who is vulnerable and who is
covered by the bill.

As I said, the first step is that the definition that
forms the gateway for somebody to be considered
for protection under the legislation should not be
too broad, but broad enough to ensure that we do
not exclude anybody who might need the
protection.
Secondly,
however,
principles,
requirements and limitations will come into play
when we move on from that to any form of
intervention to ensure that we intervene only when
appropriate and necessary and when we cannot
achieve the benefit without intervening.
The Convener: We need to avoid imposing an
external behavioural norm that is not necessarily
about abuse or even harm.

The Convener: Does that mean that you agree
with some of the evidence that we have had that
the definition could be so broad that it might
encompass individuals who would be outraged to
be considered to be or designated as adults at risk
and may feel that their right to make their own
decisions is being overridden by an externally
imposed definition? That is to view the matter from
the individual’s perspective, but is that the other
side of what you are saying?

Adrian Ward: That comes at the second stage.
The Convener: That is what I mean. That is
when the difficulty might arise, because it might be
more convenient for an institution to define “adult
at risk” in a way that is not necessarily the best for
an individual.
Adrian Ward: I want to go back to where the
question started. We are considering section 3,
which is entitled “Adults at risk”—that is what the
bill is all about. The definition can reasonably be
fairly broad as long as there are strict tests to
determine whether a procedure under the bill
should be applied.

George Graham: That is exactly the point. A
number of individuals would rightly take exception
to interventions on their behalf when they would
wish to make their own decisions about
associations, friendships and families. That issue
is played out in the ability to override a person’s
refusal to consent to an assessment, removal or
banning order. If the category is too broad, that will
make it difficult for professionals across the
agencies to understand who falls within the
definition. There is still some cross-agency work to
be done on clarifying those definitions.

The Convener: I assume that Philip Shearer
does not want to add anything at this stage.
Philip Shearer indicated agreement.
Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): The bill proposes to give a local authority
officer the powers of investigation and powers to
enter premises, for which there might be many
triggers. I come from a general practice
background and I know that there might be
difficulties with the burden of proof. Will you give
examples of what the triggers might be, to help to
make it clearer how the provisions of the bill are to
operate? A sheriff might grant a warrant for entry
to premises, but that might intrude on an
individual’s privacy. I would have thought that a

Shona Barrie: To pick up on the point about
harm and abuse, abuse implies to me some kind
of mens rea, and I wonder about acts of omission,
such as a failure to obtain services.
The Convener: You will have to explain mens
rea.
Shona Barrie: It is a criminal law concept and
perhaps I should not use it in this context. It
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degree of proof would be needed before that path
could be taken. How many people would be
involved in triggering the powers?

2976

has financial control. The person is an adult with
normal sleep patterns, but they disrupt the family’s
television watching in the evening, so they are
packed off to bed at 8 o’clock every evening. The
family probably think that they are doing a good
job, but are they? Do we need somebody to go
into to the home to say that the family needs to do
better? If such families are seriously resistant, do
we need to consider more intervention? Those
things might sound trivial, but if they form a lifelong
pattern, they can be serious.

The Convener: That relates to Adrian Ward’s
point about the initial gateway and what happens
further down the line when some kind of
intervention is effected.
Adrian Ward: I hope that I have understood the
question, which two examples might help to
answer. First, the Mental Welfare Commission for
Scotland carried out an investigation into the case
of a Mr H. The first page of the investigation report
sets out Mr H’s circumstances after things had
gone badly wrong. He was described as being

Dr Turner: I suppose that the difficulties are
who from outside the home knows what is
happening inside it and how things are triggered.
In your submission, you say that there are laws
that deal with the situation that you have described
in which a person is harming himself or herself
because of how they are living—I think that you
mention a 1948 act.

“very unkempt and malnourished and suffering from lice
and scabies infestations.”

His home was described as
“uninhabitable with the floor contaminated with urine and
faeces. There was no food and no gas or electricity supply.”

Adrian Ward: Yes—I refer to section 47 of the
National Assistance Act 1948. Currently, in the
first scenario that I described, under the 1948 act
somebody could be removed as a last resort. The
bill proposes to repeal that provision without
replacing it with a direct equivalent.

There are people living in such circumstances.
That was the report of a case in which there was
no early, effective intervention and things went
wrong.
Secondly, I can tell you, with the consent of the
family, about a case that came to me in the past
few days of a young woman living in a place that,
for her, was her home. An intruder—somebody
else who lived in the same place—entered. Her
clothing had been removed, although she was
incapable of consenting to any such activity, and
he had also removed his clothing. His intention
was evident from an unopened condom lying in
the premises.

Dr Turner: So what should be done in such
cases? You have highlighted more than one
provision that will be removed—there is also a
question about power of attorney. What should be
done in such situations if those provisions are to
be wiped out by the bill?
Adrian Ward: That is a policy issue on which it
is not up to me to comment one way or the other.
The Law Society of Scotland has supported the
principle that, under the legislation, there should
be no interventions without the consent of the
person one is seeking to protect, except in limited
circumstances, such as when there has been
undue influence. That position is unlike the
position under the 1948 act. The issue needs to be
addressed, although it is not for me to address it.
The committee might want to hear what local
authorities and social work departments in
particular have to say about it, as section 47 of the
1948 act continues to be used when people are
found in circumstances such as those in the first
example that I gave. That is a major policy issue
that is ultimately for the Parliament rather than any
of us who are giving evidence to consider. I simply
want to highlight the fact that the issue exists.
Some situations might be so bad that, although
people will say that they want to stay the way they
are, it should be possible to change things—there
should be a mechanism for doing so. By flagging
that up, I am speaking against a view that I have
expressed and the Law Society’s view; I am
simply saying that the issue needs to be
considered. That may not fully answer your
question, but I wanted to make that point.

We have to address not only the narrow issue of
what went on there, but the lack of any effective
response to it. The people in charge in the place
where the woman lived decided that it was not
necessary to tell her care worker what had
happened, because nothing really serious had
happened—it had been prevented before it could
occur—so the care worker went to dress the
woman the next morning not knowing what had
happened the previous evening. The police were
not told what had happened until about three days
later. Two months down the line, they have not yet
started to investigate.
Those examples show why we need not just
legislation but more awareness of the issues and
better systems for addressing them. People are
living in totally unsatisfactory circumstances and
such incidents are taking place.
People’s home situations can be in some ways
caring and in some ways harmful. The typical
situation involves a person who has problems of
one sort or another living at home with family, one
member of which is the nominee for their
Department for Work and Pensions benefits and
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Shona Robison (Dundee East) (SNP): When
you spoke about broad inclusion and rigorous
tests, I understood that that was important, but it
would be difficult to measure harm in the case that
you highlighted involving a family, a failure to act
and perhaps exploitation that would be difficult to
prove—I refer to the person being put to bed at 8
o’clock. I wonder whether such cases would fall
within the proposed legislation, which is very
broad. From my own social work experience, I am
worried that we could be talking about an awful lot
of cases.

be clearly understood and people need to know
that they are there. Putting somebody to bed at a
particular time may or may not be part of an
acceptable regime. It may be a sign of a restrictive
regime or one rather unfortunate aspect of a
regime that is otherwise entirely satisfactory.
George Graham: I confess to being slightly
confused and somewhat distracted by the
examples. I wonder whether I could return to first
principles and my reading of the power of
investigation
for
local
authorities.
My
understanding of the provision, at least from a
policing perspective, is that it will allow a
preliminary assessment to be made. It will address
some of the existing gaps, when there is a
suspicion, rumour or general belief that something
is not right in a premises. Such situations are
always difficult.

I thought from your original comments about
rigorous tests that the legislation would be applied
in cases in which harm and exploitation were a
little more transparent and obvious. However, I
wonder whether we need to consider the matter in
much more depth because if such cases pass
rigorous tests, I suppose that moral judgments will
have to be made about what we believe is an
appropriate way for a family to treat someone in
their care.

Under the bill, we would have the ability to
investigate circumstances in which the suspicions
have substance—we would form an understanding
in the first instance of whether there were grounds
to believe that further intervention was necessary.
At the moment, there is a definite gap in that
respect, even from the policing perspective.
Where no authority exists for us to enter a house,
a care home or any other establishment in which
care is being given, we have no way of gaining
entry other than through the subtle means that
police officers and others use. The provision would
fill the existing gap in the first assessment phase.
Thereafter, an investigation would take place. For
example, if there was evidence of criminality,
physical abuse, drug taking or neglect, we would
have powers to enter premises and the ability to
intervene. I hope that that is helpful.

The Convener: I would like to add to what has
been said before Mr Ward comments on that. How
can we assess situations in which somebody is
sent round to put a person into bedclothes at 5, 6
or 7 o’clock at night in the expectation that they
will be put to bed then? That frequently happens
under local authority-delivered care because home
care workers’ timetables mean that they must start
at such times.
The example that Adrian Ward gave us opens
an enormous number of doors. If parents are to be
taken to task for putting somebody to bed at 8
o’clock, does that mean that a local authority could
equally be taken to task for precisely the same
thing? I think that all of us have experience of that
in relation to local authority care.

The Convener: A question occurs to me, albeit
that it arises out of the slightly off-the-point issue
of when somebody is put to bed. We are to have
local authority investigators, but a huge amount of
care is delivered via local authorities. How robust
is the measure, given that we are putting the
powers into the hands of local authority
investigators? Surely for much of the time they will
be investigating situations that are already under
local authority control, given that those services
are part and parcel of what local authorities
deliver.

14:30
Adrian Ward: I gave examples in response to a
question about when an investigation—even in the
most informal sense of the word—would be
triggered and someone would start to look at a
situation. I was really talking about the gateway
level; I am not saying that all the examples would
warrant specific action under the bill when it is
enacted. I was asked, “What are the potential
danger signs that would trigger local authority
action?” I am not saying that all my examples were
of situations in which there should have to be
intervention.

A comment about the 30 days for getting
something before a sheriff was made in the
opening statements—I forget who made it, but
perhaps it was Adrian Ward. I think that that
comes under the Adults with Incapacity (Scotland)
Act 2000. At the moment, the bill will require a
range of public bodies, including the Mental
Welfare Commission, the Scottish Commission for
the Regulation of Care and NHS boards, to cooperate where abuse is suspected or known. Do
we need a mechanism that would allow for the

If the bill is enacted—in whatever form—there
will be more times when it is kept in the
background than occasions on which it is used;
attempts will first be made to improve situations
through discussion and persuasion. However, the
powers will be in the back pocket and they need to
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extra time that all that bureaucratic involvement
will require? The truth, as anyone who deals with
these things regularly knows, is that the minute we
start to involve more than one organisation, the
capacity for things to grind to a seeming halt is
quite high. Does any panel member have a
comment on that?

broader—as he describes it—definition in the
Scottish Law Commission’s draft bill, which
includes exploitation and deprivation.

Adrian Ward: There are two issues. On local
authorities monitoring local authorities, I cannot
speak for local authorities, but perhaps some of
your witnesses at later evidence sessions might
be able to do so. I imagine that local authorities
sometimes had the same issue in relation to child
protection. I would have thought that they ought to
be able to structure matters so that there is a
reasonable distance between their investigative
people and those whom they might need to
investigate internally, but I think that the question
of how they would handle that is one for local
authorities.

If someone is deprived, they are presumably
exploited. [Interruption.] I have started so I will
finish. However, Mr Ward says that the definition
should include deprivation or obstruction of
provision to the individual—[Interruption.]

Section 50 of the bill as introduced specifically
mentions exploitation of an individual. It refers to
“any conduct which harms or exploits an individual”

The Convener: I have been advised by the
clerk that I must suspend the meeting because of
the fire alarm, although we are not required to go
anywhere. I am sorry about this.
14:38
Meeting suspended.

In relation to the Adults with Incapacity
(Scotland) Act 2000, there are proposals to soften
the time limits so that we do not get caught out so
easily. To which particular time limits are you
referring?

14:53
On resuming—
The Convener: I bring the meeting back to
order. I am not sure where we were—were we in
mid-Robson question? Sorry, Euan.

The Convener: I am referring to section 5 of the
bill, which places a requirement on various bodies
to co-operate when abuse is known or suspected.
When I see a long list of bodies, I immediately
think—as many of us do—of the various files that
are sitting in our constituency offices. We end up
in a round robin scenario and get nowhere fast
because so many people are involved.

Euan Robson: Mr Ward talks in his submission
about extending the definition of abuse to include
deprivation and exploitation, but is that not
effectively covered in the bill? Section 50(1) of the
bill states that abuse
“includes any conduct which harms or exploits an
individual”.

Adrian Ward: Section 5 states that the
requirement to co-operate is

It then states some particular ways in which abuse
can be manifest. Is there a further issue that is
missing from that definition? Is there a particular
point that needs to be added to the definition in
section 50(1)?

“where such co-operation is likely to enable or assist the
council to make inquires”.

The answer may be that there might not be a
requirement to co-operate if the co-operation is
getting in the way rather than enabling or
assisting. I am not sure that the matter would
impact on any specific time limit in part 1 of the
bill, but I could be wrong.

Adrian Ward: I refer you to the Law Society’s
submission on the specifics, which suggests the
following definition:
“harm includes any conduct which harms or exploits an
individual, and in particular includes – (a) physical harm, (b)
psychological harm, (c) theft, fraud, embezzlement and
extortion, (d) self-harm, (e) deprivation or obstruction of (i)
provision of services to the individual, or (ii) the individual’s
family or social contacts, or (iii) the individual’s activities,
and (f) any other conduct which causes fear, alarm or
distress or which dishonestly appropriates property.”

The Convener: Our experience is that the
minute that we involve more than one agency,
everything slows up. However, it is fair enough if
you do not have a specific comment about that at
this stage. We can explore the matter with other
witnesses.

That definition was devised by a committee of
which I am a member and I adopt it. I think that
you would accept that that definition is broader
than what we have in the bill. It shifts the language
from abuse towards harm.

Does anyone else want to come in at this point?
I am about to raise a more technical legal point
about appeals and I do not want to move away
from this subject before we have exhausted it.
Euan Robson (Roxburgh and Berwickshire)
(LD): Before you move on to your more technical
point, I will ask Mr Ward about the definition of
abuse. I understand what he is saying about the

The Convener: The bill introduces various types
of protection orders. I ask the panel—I suspect
that the question is really for Adrian Ward and
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“In section 19, ‘seriously’ is undefined and unhelpful. The
criterion should be that the ‘abuse’ justifies consideration of
a ‘banning order’.”

Shona Barrie—whether there should be an
appeals process for all the orders. Could a failure
to have an appeals process for all the orders
constitute a human rights issue?

I ask the panel to elaborate on how effective
banning orders would be.

Adrian Ward: The simple answer is yes, but the
practical problem is that some orders are of very
short duration. How do we accommodate an
appeal against an order that has effect for only a
short period? However, in general, I would be
happier with there being an appeals process. In
some cases, an appeal might be run
retrospectively; the case will be over, but there will
still be a determination of what should have
happened. That will not benefit the individual, but it
will give useful guidance to those who are trying to
operate difficult provisions in, by definition, difficult
circumstances.

Adrian Ward: I believe that I am personally
responsible for the concept in the bill that,
sometimes, it is better to remove the person who
is causing the problem rather than the victim. I
remain of that view. There are occasions when it is
unreasonable that the victim should have to leave
home and it might be better that a clearly identified
person who is causing the problem should be the
one who is removed from the setting. That is a
clear concept and one either agrees with it or
disagrees with it.
The question whether what should be imposed
is a “banning order” or an “exclusion order” is a
matter of terminology. You will have picked up on
the fact that I do not greatly like the terms “abuse”,
“abuser” and “banning orders”. I prefer “harm”,
“risk of harm” and “exclusion orders”. That is a
matter of terminology. On the point about the term
“seriously abused”, it is difficult to argue about
whether abuse is “serious abuse” or just “abuse”. I
would prefer a much more practical test, bearing in
mind the minimum intervention principle and the
ethos of the bill. Can one demonstrate that the
order is justified? That is a more clear-cut question
and an easier one to address. The decision will
still have to be individual to the particular
circumstances of each case—and these will be
difficult cases. However, it would be most helpful
to put the question directly to the person making
the decision: is an order justified?

Shona Barrie: What Adrian Ward says about
the duration of some of the orders is probably in
point. I cannot claim to have sufficiently detailed
knowledge of the European convention on human
rights, but it is right to highlight the fact that there
will be the competing considerations of the duties
of the state and article 8 privacy issues. In
practice, the duration of an order could make an
appeal mechanism fairly meaningless in some
scenarios.
I am not party to the thinking of those in the
policy lead as to why it is just a temporary banning
order that can be the subject of an appeal with the
leave of the sheriff principal. I do not know
whether anybody else here can inform me of the
thinking behind that.
The Convener: No one else wants to comment.
We can explore that question in a different
session.

15:00
George Graham: I agree with the principle that
Adrian Ward has been discussing, in that there will
be circumstances in which it would be useful to
remove the person’s access to the individual. That
very much follows civil interdict procedures. Often,
we will ask for bail conditions on what individuals
can do, which are fairly powerful means of
preventing further harm or difficulty.

Helen Eadie (Dunfermline East) (Lab): My
question is on the banning orders. The Scottish
Parliament information centre briefing states:
“Banning orders attracted the most comment of all the
protection orders”.

The organisations that have questioned how
effective banning orders would be include the
Scottish Association for Mental Health, Age
Concern Scotland, the Royal College of
Physicians, Enable Scotland and the Angus adult
protection committee.

I accept that it is generally much easier to have
the consent of the victim. The complexities may lie
in instances where the person who is being
harmed does not consent or agree to something.
That could cause major difficulties. However, as a
general concept, it would send a message to
people to say that we can apply for the orders,
irrespective of whether someone reports the
matter—and enforcement might be difficult. We
would want to send a message to potential
abusers or to people who would harm vulnerable
people that we would wish to do something about
that. There is justification and value in the
provision.

I ask the panel to comment on how effective
banning orders would be. In particular, I would like
Adrian Ward to comment on his view that the term
“banning order”
“is imprecise and unduly emotive, and should be amended
to ‘exclusion order’.”

Section 19 provides that a sheriff can grant a
banning order only if they believe that the adult at
risk is likely to be “seriously abused” by another
person. Adrian Ward says in his submission:
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Helen Eadie: It is important that the committee
is clear about the point at which the investigation
might commence. What would be the trigger for an
investigation?

2984

will no doubt be “on the one hand” and “on the
other hand” opinions.
Adrian Ward: In our submission, we suggest
that the phrase “unduly pressurised” be amended
to “unduly influenced or pressurised”, mainly
because undue influence has been developed and
is understood as a legal concept. It expresses the
idea of someone taking advantage of an
individual’s susceptibility in such a way as to
disadvantage them. Because we lawyers know
what undue influence means, we would prefer it if
the word “influenced” was added.

The Convener: Have we not already covered
that?
Helen Eadie: To some extent, I suppose, but I
wondered about a victim who was living in fear of
the consequences of their actions. Who else might
be able to trigger an investigation if the victim
cannot do so?
George Graham: One of the first things that we
must recognise is that such situations can be
particularly sensitive and emotive for the people
who are subjected to harm, and indeed for those
who are doing the harm. Some of the bill’s
principles to do with interagency working and the
sensitivities of approaching such situations are
sound. Across agencies, including social work,
carers and the police investigative community, we
would want to discuss and understand the
implications of launching investigations.

The Convener: So you are saying that sheriffs
would feel on much firmer ground if the wording
reflected the concept of undue influence as well as
undue pressure.
Adrian Ward: Yes. They would be able to
address a known concept and apply the tests that
relate to it.
We also suggest that undue influence or
pressure can be exercised not just by individuals
but by families and other groups of people. Even
though one member of a group might be the prime
abuser, another person might exercise undue
influence. As a result, references to “person”
should be followed by the phrase

We would want the police to lead in cases in
which a crime has allegedly occurred, as they do
with other criminal activity. We would wish to be
sensitive and to use trained and skilled
investigators in the same way that we do in
relation to child protection, working across
agencies and understanding the potential for the
investigation itself to cause greater harm than the
harm that we seek to prevent or redress.

“(or persons who include a person)”.

Dr Turner: Anyone who breached a banning
order would not be able to access legal aid.
The Convener: Indeed. They would not be able
to use legal aid to secure representation or seek
advice.

There is no easy solution. The ultimate aim is to
have agencies working together with an
understanding of the proper definitions, which we
have already talked about, and of reducing harm
and preventing further harm, which is the ultimate
aim. That is what I think the bill is trying to outline.
That is as close as I can get to a clear answer
about how we would approach the sensitivities
involved. I hope that that answer helps in some
way.

Philip Shearer: We have made it clear in our
submission that that is clearly a matter for
ministers and whatever their policy intention might
be. However, the proposed approach has a certain
symmetry with current provisions for custody
appearances as a result of interdicts under the
Matrimonial Homes (Family Protection) (Scotland)
Act 1981 or the Protection from Abuse (Scotland)
Act 2001, which are funded under assistance by
way of representation, rather than by civil or
criminal legal aid. A mechanism could be
developed in that respect; in any case, we have
drawn the matter to the attention of our Scottish
Executive colleagues, and are waiting to hear
about their policy intention.

Helen Eadie: It does. Thank you.
The Convener: Section 32 starts:
“The sheriff must not make a protection order if the
sheriff knows that the affected adult at risk has refused to
consent to the granting of the order.”

However, that section goes on to allow the sheriff
to set that aside if he

The Convener: Jean Turner will now ask
questions on intervention and guardianship orders.

“reasonably believes that the affected adult at risk has been
unduly pressurised”.

Dr Turner: Earlier, Adrian Ward referred to timelimited appointments and suggested that renewing
guardianship orders should be made easier. After
all, the process costs £2,000 to £3,000, which has
implications for people’s estates. Moreover, the
current approach involves the harrowing business
of sorting out financial matters, gathering

There is then a definition of “unduly pressurised”.
Is there any comment from the panel about that
definition or about any difficulties that might arise
under such circumstances?
If we ask questions and you really do not have
any comment, please say so. In this area, there
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depositions and medical reports and so on. I
wonder whether the witnesses could expand on
that issue.

the sheriff would have to apply; it is something that
would be available to him. If the sheriff was
satisfied that it was appropriate to grant a renewal,
he could do so with less cost and less trouble.

Adrian Ward: The current procedure for
renewing a guardianship order is exactly the same
as the procedure for applying for one. Indeed, the
procedure for interventions and guardianship
orders is the same. In all cases, one requires two
medical reports, one of which must be from a
consultant, and a third report from the mental
health officer, if one seeks welfare powers, or from
another suitable person. None of those reports
must be more than 30 days old when the
application is submitted.

Importantly, if the process were reasonably
simple, people could probably go through it
without legal advice or assistance. I am rather
disappointed at the extent to which people have
not had the confidence to operate the procedures
of the 2000 act without legal assistance. In many
respects, our act is not so very different from
German legislation, where the Betreuungsgesetz
1990 includes forms of guardianship. In Germany,
about 80 per cent of applications are handled by
members of the public. Although they sometimes
need the assistance of voluntary bodies, they do
not have to use lawyers. I hope that the role of
lawyers will shift so that they become involved
only in cases in which their input is necessary,
rather than in all initial and renewal applications. If
we can make the renewals process a bit simpler,
we might begin to move in that direction.

It can be very difficult to co-ordinate and put
together applications. I have a member of staff
who is extremely good at that job, and she spends
a lot of time on the phone to this or that doctor. In
managing the timetable for this process, we must
also be aware that, when we give notice to the
local authority in welfare cases for which we are
about to submit an application, the MHO’s report
must be produced within 21 days. You can
imagine what happens: we might give notice too
soon, which means that the mental health officer’s
report is getting older and older while we are
chasing up the doctors who might, for perfectly
good reasons, not have got round to sending in
their reports. The process is cumbersome and
expensive and means that the adult is subjected to
a lot of investigation and assessment by three
different people.

The Convener: Before we wind up our
questions to the first panel, I want to ask Philip
Shearer about the availability of legal aid in its
broadest sense, which we have had a question
about. Are there any other areas in the bill in
relation to which that might become an issue?
Philip Shearer: In general, with civil
proceedings that involve private individuals in the
sheriff court or the Court of Session, civil legal aid
is available, subject to financial eligibility and
merits tests. With criminal prosecutions in the
sheriff court, the High Court or the district court,
the accused can obtain criminal legal aid, subject
to the usual test.

The Adults with Incapacity (Scotland) Act 2000
envisaged that the norm would be for a guardian
to be appointed for three years in the first instance
and for five years thereafter, but the empirical
evidence is that those are not the averages. Many
applications for guardianship have been granted
for longer periods. Indeed, many are now granted
for the remainder of the adult’s life. That is
understandable and justifiable when one considers
the trouble and expense of renewing in individual
cases, but it is not really what was originally
intended by the Parliament in the act. As I said in
my introductory remarks, I have come quite firmly
to the view that although there must be cases in
which the whole panoply of reports and
procedures should not be required in order to
renew an order, it would be better not to leave
such an appointment running for a lifetime. The
answer would be to have an optional simplified
renewal process.

Custody appearances are slightly different
because they fall into an area in which, at present,
there would be no coverage. In general, it seems
that legal aid will be available, subject to the
current statutory framework.
The Convener: So you do not envisage that
there will be any problems.
Philip Shearer: No, although if further issues
come to the committee’s attention as the evidence
sessions unfold, I will be quite happy to consider
them.
The Convener: I thank the panel very much. I
ask its members to swap with their successors.
The members of the second panel are Alex
Davidson, who is from the Association of Directors
of Social Work; Ronnie Barnes, who is from the
British Association of Social Workers; Paddy
Healy, who is from the Royal College of Nursing
Scotland; Dr John Starr, who is from the Royal
College of Physicians of Edinburgh; and Dr Neill

The 2000 act allows the sheriff to call for further
information on any application that is before him. If
a sheriff who was presented with a simplified
renewal application had cause not to be entirely
happy with it, he could still say that he wanted
more information before he granted it. That
provision would remain. It is not something that
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Simpson, who is from the Royal College of
Psychiatrists.

In certain circumstances, it is difficult for us to get
over the threshold.

I seek a brief answer from members of the panel
to the question that I put to the previous panel.
The majority of respondents to our call for written
evidence were in favour of the general principles
of the bill, although they may have concerns about
aspects of it. Do you agree that there is a need for
additional legislation in the area, or are you
concerned about unnecessary overloading?

Paddy Healy (Royal College of Nursing
Scotland): The Royal College of Nursing Scotland
also welcomes the bill. For a long time, nurses
have been at the forefront of caring for older
people, which is my particular interest, and have
felt disempowered in many respects because
there are very few channels through which they
can bring abuse to light. Given changes in
demography and the group of clients whom nurses
will commonly come up against, the bill provides
nurses with an opportunity to support and protect
older people, in particular.

15:15
Alex Davidson (Association of Directors of
Social Work): The Association of Directors of
Social Work very much welcomes the bill. There
are occasions—not large in number—when we
seriously lack the mechanisms to enable us to
take action in this area. That is highlighted by the
work of the Mental Welfare Commission for
Scotland, which could give chapter and verse
about such occasions in addition to the example
that has been cited. There have been occasions
when we have had difficulty gaining access to
people’s homes and engaging with families and
carers on the sort of issues that previous
witnesses have highlighted.

Dr John Starr (Royal College of Physicians of
Edinburgh): The Royal College of Physicians of
Edinburgh
also
welcomes
the
proposed
legislation. We see it as complementary to both
the Mental Health (Care and Treatment)
(Scotland) Act 2003 and the Adults with Incapacity
(Scotland) Act 2000. The bill fills a gap in relation
to issues of autonomy. There are people who lack
autonomy because they lack will—for example, if
they have suffered a catastrophic event such as a
subarachnoid haemorrhage and are unable to
frame wishes—and there are people who lack
autonomy because of a lack of mental capacity.
There are also situations in which people have
both will and mental capacity but lack autonomy
because they are unable to act for themselves and
are in dependent relationships. In relation to those
circumstances, there is a gap in the legislation.
The bill is also complementary because it
strengthens the other elements of the 2000 act.
Having said that, I think that the bill raises two
areas of concern: the definition of “vulnerable
adult” and certain operational issues.

We recognise that there are concerns about
human rights aspects of the bill. However, the
experience that we have in child protection work
and other work to do with caring for people
enables us to strike the right balance when it
comes to intervening in people’s lives, especially
in a multi-agency context with the help of other
professionals and agencies. Adrian Ward touched
on some of the issues relating to the language of
abuse. Risk and harm are concepts that local
authority practitioners of social work now have at
the core of their practice. We take seriously the
language of child protection. In the main, good
professional assessment based on people’s
judgment works very well, when done properly and
using the right means.

Dr Neill Simpson (Royal College of
Psychiatrists): The Scottish division of the Royal
College of Psychiatrists also welcomes the bill and
sees it as complementary to existing legislation. It
will provide protection for vulnerable adults who
are not covered by the provisions of existing
legislation.

Ronnie Barnes (British Association of Social
Workers): The British Association of Social
Workers in Scotland warmly welcomes the
introduction of the bill, which is much needed, for
three principal reasons. First, the current
legislation that deals with mental health and with
adults with incapacity is inadequate for dealing
with many of the situations that we in social work
come across. Secondly, the creation of
interagency protocols and practice guidance to
ensure that there is consistent adult support and
protection
across
Scotland,
through
the
introduction of adult protection committees, is an
important plank of the legislation. Thirdly,
notwithstanding the concerns that exist about how
they will be enacted, the additional powers in the
bill are important, especially for us in social work.

The Convener: Dr Starr has led Nanette Milne
straight to her question about definitions.
Mrs Milne: It is clear that Dr Starr does not think
that section 3 adequately covers the group of
people whom the bill is intended to protect.
Dr Starr: There are difficulties with the
definition. One of our concerns is that if aging
people are covered in the definition when infirmity
and disability are already included, what does that
mean? I look in the mirror each day and look at
photographs of myself and I see that I am aging.
The definition needs to be similar to those in the
Adults with Incapacity (Scotland) Act 2000 and the
Mental Health (Care and Treatment) (Scotland)
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Act 2003. In the 2003 act, “mental disorder” is
clearly and rigorously defined and “incapacity” is
rigorously defined in the 2000 act. In the bill,
however, what is meant by an “adult at risk”
seems far more nebulous.

their life. There are already issues about power in
such relationships and it is not helpful to go in with
a big stick because we would then introduce yet
another aspect of power.
The Convener: Perhaps Alex Davidson and
Ronnie Barnes should comment. It strikes me that
abuse carries a sense of malign intent whereas a
great deal of what we are talking about could be
classified as benign neglect. Do you share that
concern?

We suggest that one of the tests should be of
autonomy and whether a lack of autonomy makes
people vulnerable so that they are dependent on
other people. That lack of autonomy could lead to
positive acts against them—we heard about direct
harm—or neglect. Either way, we should identify
an impairment of their autonomy. We would
welcome some sort of framing of an autonomy
test, which would complement what is in the other
acts.

Alex Davidson: Yes. We have watched the
development of the bill and have had concerns
about some of the language—for example, we
have worried about the possibility that “vulnerable
adults” might be seen to equate to “disabled
adults”—and have made representations about
those issues.

The Convener: Does anyone else want to
comment on the definitions of an adult at risk of
abuse and the word “abuse” in those
circumstances?

The move from talking about child abuse to child
protection occurred because the focus was on the
protection of children, which involved multi-agency
work, good assessment, good protocols and work
around the key elements of risk and harm. That
cluster of elements must be gathered together if
good decisions are to be made, and parents,
family carers and, where appropriate, the children
or adults concerned should be involved. We have
to recognise that the work that we do has to be in
that family context or in the context of the wider
network of caring organisations. We have to
engage with people in order to make those
assessments.

Dr Simpson: I share the view that aging in itself
should not be part of the definition.
The Convener: We probably all concur.
Dr Simpson: Although the Royal College of
Psychiatrists did not specifically address the issue,
as has been said, mental disorders are finely
defined and disability is defined. Infirmity is not
very well defined in medicine whereas autonomy
as a principle of medical ethics is well understood
in health services.
Ronnie Barnes: Without getting into the detail
of what the words might mean, we need to ensure
that we do not miss people out and that the
description ensures that the kind of people we
know we should protect are included. We should
not use a form of words that excludes people from
consideration.

Adrian Ward described the situation well. The
first and second stages of what we do are
important.
Ronnie Barnes: As I said earlier, we have to
ensure that we do not miss people. People can
find themselves in vulnerable situations for
temporary periods and we would not want those
situations to be ignored because we were
definitely talking about particular kinds of abuse.
Legislation is precise, and if it is worded
incorrectly, people will be missed. The bill that we
are discussing offers us a once-in-a-generation
opportunity to include those who are currently
excluded from provisions in other legislation.

Mrs Milne: Do any of you think that using the
word “abuse” in the bill is negative?
Dr Starr: We have moved away from using the
word abuse and I am sure that that is also true for
social work colleagues. The reason is that when
we are dealing with such situations of
dependency, we have to work with both the
person who provides the care and the person who
is dependent—and potentially being abused. We
do not want legal frameworks to be a big stick in
the background because that is not how we
work—we want to open up dialogue. Introducing
pejorative terms such as abuse is unhelpful. We
should think more in terms of neglect—a carer
might not be doing as well as they could and we
could help them to improve the care that they
provide. That is the point towards which we try to
work.

Shona Robison: Are you, therefore, suggesting
that the term “abuse” be changed?
Ronnie Barnes: I think that it should be
qualified. Adrian Ward’s description of abuse was
quite expansive and embraced the main tenets
that we would like to see in the bill.
Paddy Healy: The notion of neglect—whether
intentional or unintentional neglect—has been
removed, to some extent. However, that notion is
important in light of the things that we see in the
media about older people, particularly when they
are in hospital.

Often, people are in on-going relationships and,
whatever legal framework we have, we must
recognise that such relationships are a core part of
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The core of the bill addresses the issue of
people who live in the community. It is not allinclusive, although I think that it is meant to be. If
we do not recognise the notion of neglect, there
will be loopholes that people will slip through.

2992

breakdown. Our traditional response would have
been to put such people in hospital, but that is not
available now. The challenge to local authorities is
to consider what the response should be. Should
the response be through the homelessness or
care elements? Local authorities throughout
Scotland are considering how to manage that kind
of interaction with the work that we do. The bill has
implications, but the issues are not new to us and
we would find solutions to them.

The notion of intended neglect is also important
with regard to the definition.
The Convener: It occurs to me that all this has
a resource implication. It might be that the social
workers or the general practitioners are best
placed to answer my question. When you start
talking about having protection orders and removal
orders, you must also think about places that
people can go to. If we are going to widen the
definition so far that we will be intervening in more
people’s lives, there will be a huge resource
implication to do with places to take people to. If
we are so concerned about people being
neglected that we want to take them away from
the circumstances that they are in—I am
deliberately not using the word abuse—there has
to be somewhere for them to go. Given that social
workers effectively work at the sharp end of that
provision and GPs often end up being the first port
of call in this regard, I would like to know their
feelings about the situation that I have described.

The Convener: I express some doubt about
that, because many of us take the view that we do
not have solutions to our present problems, never
mind adding new ones.
Ronnie Barnes: I support what Alex Davidson
says. At present, we are faced with situations in
which we must consider the resource implications
of our work. I guess that the launch of the
legislation will have implications, because when
the public become more aware that abuse is not to
be tolerated, we can expect an increase in the
number of referrals of people who are being
abused. We will have to consider what to do about
that, because we cannot ignore it. We cannot go a
certain distance and then no further. Committee
members, as legislators, must consider the
possible resource implications. We can help you
with what we think the implications will be as a
result of the provision of places of safety, if that is
the term that describes what we are looking for.
We need to consider where those places might be
and what we might have to do to have a sufficient
number of them to meet the demand that we might
expect.

15:30
Alex Davidson: Before we deal with that
question, I would like to finish dealing with the
question of risk and harm.
We have not responded on the general
definitions. That is largely because we see things
such as neglect, physical harm and forms of
abuse in our current work. We are not surprised by
that. For us, the definition of the term “abuse”
captures all those features, so we have not
mentioned that specifically. However, we need to
hold on to the element of risk and harm. Perhaps
the ADSW could work with others to flesh that out,
but that element is central to our thinking when we
investigate allegations of so-called abuse or when
we think that people need protection.

The Convener: It would be useful for the
committee to have an estimate of that and an
estimate of the potential number of people that we
are talking about. At present, we do not really
have that.
I ask Dr Starr whether he wants to say anything
on the matter from his perspective.
Dr Starr: I should say that I am a physician, so it
is kind of you to invite me to appear as a general
practitioner. Although we work closely with our GP
colleagues, I do not think that I could speak
directly for them.

The bill has resource implications for us. The
removal orders will test us. We will need to
consider forms of accommodation that are fit for
purpose and right for the kind of people with whom
we might deal. We do not have ready solutions to
those issues—we will have to work with our
housing and health colleagues on that. Hospital
may not be the right place for some people. Issues
may arise about the kind of accommodation that
we need. However, those issues are not new for
us. We are already challenged by such issues in
relation to the policy in “The same as you? A
review of services for people with learning
disabilities”, which has implications for people with
learning disabilities when there is a family

We can raise important resource issues,
particularly to do with hospitals. The Adults with
Incapacity (Scotland) Act 2000 does not involve
removing people, so accommodation is not an
issue but, under the Mental Health (Care and
Treatment) (Scotland) Act 2003, which has a
power of removal, hospital managers have an
obligation to provide accommodation. If we were
to use hospitals as so-called places of safety, we
would have to have similar provision in the bill.
However, hospitals are not a good place for that,
particularly when we consider that as soon as a
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person goes into hospital, the level of their
autonomy plummets. They might have been put to
bed at 8 o’clock in their house, but when they go
to hospital, they will be put to bed at 7 o’clock and
woken at 6 o’clock in the morning. We need to
consider what accommodation and services are
available and decide which option is best for the
person who is to be removed. The issue of
removal requires a balance. We need to decide on
resources and on the level of risk of harm at which
someone’s autonomy can be affected. That is
when we would have to generate numbers. That is
a difficult question.

2994

The bill would give local authorities some power
to co-ordinate investigations in a way that we are
generally not able to at the moment. Being able to
have that interagency work that Ronnie Barnes
talked about codified through adult protection
committees and so on would give us a lead to the
multi-agency approach that is evidently needed in
this area.
It is about the risk and harm notion. It is
weighing up whether, in the case of the person
who is going to bed at 6 o’clock, there are other
indicators. Where does the person come from?
Which other agencies that are involved can tell us
things about the family? If a complaint has come
from a neighbour, what are neighbours saying
about the family? Are police colleagues finding
things? Are housing colleagues turning up things
as they do routine visits, for example finding a
household that they would describe as dirty? It is
about multi-agency working with the individuals in
the home. As Ronnie Barnes says, what we do not
have at the moment is the power to be in that
home. The bill will enable us to act in relation to
understanding what the problems and issues
are—not going in with the fixed idea that this is
abuse, but understanding what has led to the
situation and what might be done about it. It is
about bringing resources to bear; resources are
important. It may be that more formal and
strengthened home care is required—for example,
cleaning someone’s home. That would involve
environmental health and other agencies. There is
a cluster of issues that we can begin to weigh up,
in a measured way, around a table with other
professionals. Hopefully, the family carers and
service users would be involved in that process.

Shona Robison: I presume that, in some cases,
it would be better for a person to remain in their
home, but that raises even bigger questions about
resources, because if the carer is excluded from
the home while investigations are carried out, or at
the conclusion of investigations, provision will
have to be made for other carers to go into the
home as and when required. It is not just about
care home beds or places of safety physically
outwith the home but resources going into the
home to maintain the person there. Do you agree
that that would have to be included?
Dr Starr: I agree. The people we are talking
about, who may well be so-called abusing their
dependent relatives or kin, are also providing a
phenomenal amount of care. They are doing a
good job. It is a balance. That is why there is a
difficulty with using pejorative words such as
abuse in these situations. I can speak locally when
I say that, at present, that kind of care would not
be readily available for many people who are in
that situation. That is an issue when we consider
banning or exclusion orders and it is an issue of
the threshold at which the more serious parts of
the bill come into play and we start excluding or
removing people from homes. The idea of serious
abuse needs to be defined. It needs some sort of
individual consideration of what is best for the
person. We would like to think about it in terms of
autonomy, as well as issues of harm.

Dr Simpson: When a social worker comes to
me with a case that they are concerned about, I
would say that under present legislation it all
depends on whether the adult has capacity. Have
they been assessed for the capacity to make
decisions? In many such situations, there is no
access to do that assessment. I would then have
to say that, under the Adults with Incapacity
(Scotland) Act 2000, we cannot do anything until
the person has had their decision-making capacity
assessed. What legal framework do we have for
enforcing that assessment? At the moment, it
would have to be the Mental Health (Care and
Treatment) (Scotland) Act 2003. We would be
faced with the prospect of having to admit
somebody to a psychiatric unit for assessment
under a short-term detention certificate, simply in
order to assess whether they had decision-making
capacity, in order for the rest of the provision to be
made. In practice, that does not happen, but that
is the only legal framework that we have at the
moment for doing that.

Helen Eadie: In the context of inquiries and
investigations, section 4 of the bill places a duty
and obligation on local authorities to investigate
the well-being of an adult. How do you see that
additional regulation interacting with the existing
powers of the Mental Welfare Commission, the
care commission and local authorities? What
would be the complexities in that?
Alex Davidson: I start with a quote from
Community Care on the recent investigation into
services in Cornwall. The director of social work
said that
“councils have responsibility without power in relation to
adult protection.”

Ronnie Barnes: My local authority already
operates within interagency guidelines and we
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expect the bill to give us additional powers that will
provide the range of measures that we need in the
toolkit with which we operate. We already assess
people; none of what is in the bill will take away
from good social work assessment, in which we
still expect to engage people.

2996

social work issue, but a local authority issue. A
committee involves engagement with others. The
governance issues should be given strongly to the
chief constable—and his deputes at divisional
level in Strathclyde—and to chief officers in the
health service and local authorities. That will
ensure that ownership is clear and that we do not
fall into the trap of seeing such tasks as social
work issues that do not affect others, as with child
protection.

Some of the more significant powers are powers
of last resort and not of first resort. We will find
that where we are stopped at the threshold and
cannot gain access to people who we know are at
risk at the moment, the bill will give us power to
access those people. We will exercise that power
with all the professional discretion with which we
always exercise our powers; that will not change.

Dr Starr: We say in our submission that we are
concerned that there is no maximum number of
people a local authority could co-opt on to an adult
protection committee. As has been mentioned,
local authorities may well be involved in part of the
care structure that is being investigated. Given
that, it is unreasonable for a local authority to have
the power to co-opt a number of members that
could outnumber those who are members by right.
We felt that a limit was appropriate.

Dr Simpson: I will comment on abuse and show
why the concept is not always helpful; indeed,
such treatment is not always malicious. I was
asked to see somebody with Down’s syndrome
because her health appeared to be deteriorating. It
emerged that her health was deteriorating
because her mother, who was the primary carer,
was developing Alzheimer’s disease. When I first
saw the mother, she was still capable of acting as
the main carer, but her dementia progressed to
the stage at which her daughter suffered
significant neglect. As the mother became more
demented, she became less and less willing to cooperate with social care provision to maintain her
daughter’s health. I assessed whether the
daughter had decision-making capacity and we
were prepared to apply for an intervention order if
necessary. In other cases, the individual might not
have impaired decision-making capacity, but in
such cases, there is no provision for assessing
and protecting them at present.

The Convener: We can explore that.
Does Helen Eadie have another question?
Helen Eadie: I will stick with inquiries and
investigations. What level of evidence would
trigger a formal investigation? That is a bit of a
judgment call.
15:45
Paddy Healy: One of the things that I have
been looking at, and about which I am currently
writing a proposal, is identifying appropriate
predictors of what might warrant a carer or a
service becoming involved. Predictors would be a
means of being proactive rather than reactive. The
research has already clearly identified a number of
likely predictors that, if a person is scoring highly
on them, should put up a flag for a service
provider. I am advocating a screening tool that
would indicate that services need to investigate
further if people are scoring highly. It would be at
that point that social work colleagues would be
able to say that there was definitely a case for
intervention, but it seems to me that there are
already predictors, in certain situations, that show
that people are likely to be at risk of abuse. One
way of deciding the trigger would be to look at the
predictors.

The Convener: Alex Davidson welcomed adult
protection committees at the start. On the basis of
your initial comments, I take it that you do not
expect more bureaucracy to develop via those
committees. Would it help to limit the number of
members of those committees? If you have never
thought about that, you can go away and think
about it.
Alex Davidson: I have thought about and
discussed the question. Locally, many of the same
people from the police, social work departments
and education services who are members of child
protection committees are likely to be members of
adult protection committees. That raises resource
issues and other matters. However, that should
come back to local decision making about who
appropriate members are and getting that right;
the situation in the Western Isles will be different
from that in South Lanarkshire. It is important to
weigh up that issue and give it due recognition.

The Convener: That, frankly, was as clear as
mud to me. It does not actually tell me anything.
Unless we get into a long explanation of what
predictors are and how they are arrived at, I do not
find that particularly helpful and it seems that other
members feel the same. Is there a better
explanation of what that all means?

I have issues about governance. We argue in
our submission that we need to give ownership of
the system to more than the director of social work
or chief social work officer, because it is not a

Paddy Healy: If you are asking what would
trigger me to go in to investigate something
happening, then something would need to happen.
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For instance, if a nurse went in to do a nursing
assessment and found as part of that assessment
that there were things that needed to be looked for
that would indicate that some kind of abuse was
going on, the nurse could use that information to
make other services aware that abuse could be
going on in that situation.

families’ lives because we are not providing
services. We do not know what is happening
behind people’s doors. A social worker will begin
to weigh up with others the anecdotal evidence
that comes in and get a sense of what they know,
which enables them to take the next step. It is not
a science, but there is a form of art about it.
People begin to understand that, and I suppose
that that is what has happened in child protection.
People begin to develop the skills of
understanding what is happening and recognising
the indicators. That is the kind of work that is being
done. For instance, we now know the indicators of
child sexual abuse and we can see schools,
education services and other authorities beginning
to understand that world. That is what we do.

The Convener: What about if a neighbour
phones up? That is what we are really trying to get
at. What level of flagging up by anybody, officially
or unofficially, is liable to trigger an intervention?
There is a danger that it could become a
mechanism by which a lot of busybodies get
involved, but sometimes busybodies save
communities and save people. I think that you
know what I am trying to say. At what level do you
actually go in officially? What might actually bring
that on us?

Ronnie Barnes: We are already building up a
body of knowledge and expertise about what we
now call adult protection. Ten years ago, most
local authorities operated within what we called
elder abuse guidelines. In my day job, we started
to think that we needed to review that title because
we were talking not only about older people but all
vulnerable adults. In England at that time, the
Department of Health published “No secrets:
guidance on developing and implementing multiagency policies and procedures to protect
vulnerable adults from abuse”, which compelled all
local authorities and health authorities to work
together on interagency practices and protocols on
adult protection. From that, the same situation has
emerged in Scotland. The bill will crystallise what
people are beginning to develop already. In the
Lothians and Borders, where I work, we already
have interagency guidelines and are already
involved in such work. We are looking forward to
the bill giving us the additional powers that will
enable us to act in situations in which we cannot
act at the moment.

Alex Davidson: Ronnie Barnes might want to
comment on that. We did some work across
Scottish local authorities to review issues arising
from the Borders inquiry and to look at people
whom we deemed vulnerable, with a question
mark about what that meant, and we now have a
fair bit of evidence about what that means.
I can give an example from my own patch of
what a normal route might be. A local councillor
came and told me about a family that he knew. He
had had some advice from neighbours that their
daughter had been seen raiding dustbins looking
for food, had not been well dressed and looked
quite dishevelled. There was a degree of poverty
about the household and I found out when I talked
to housing officers that there had been some
concerns about the quality of the environment
there. We listened to what other professionals,
including the local GP and nursing staff, had to
say—and it can sometimes be difficult to get that
evidence—but there was a degree of nous
involved in dealing with the case, and I suspected
that much more was wrong than simply that the
family were not eating well.

I can think of a case in which we tried to gain
access to an older woman living with her son, who
repeatedly refused access. When we finally got
through the door, we found that the old woman
was dead on the floor and covered with blankets.
Can you imagine what that was like for the social
worker who was involved? They did not have the
powers to intervene and get through the door at an
earlier stage. If you want it to be put graphically,
the new powers will ensure that there are fewer
such circumstances rather than more of them.
That is at the extreme, but the extremes are
important to know.

When we finally managed to get entry to the
house, by a long and convoluted process, we
found the mother’s health deteriorating—in fact,
she died soon afterwards—and we were forced to
respond to have the young woman rescued from
what she was involved in. We subsequently found
that she had been sexually abused and that there
had been financial exploitation. When we got the
initial information about that family and when we
rounded up what we knew about the
circumstances of that young woman and her
mother, I had a sense that something was not right
in that household.

Mr Duncan McNeil (Greenock and Inverclyde)
(Lab): Does the bill give more than just greater
access? Does it give the opportunities that Paddy
Healy mentioned as part of child protection
assessment? In the examples that have been
given, access was not enough, because it always
happened too late, when the abuse had occurred
and the vulnerable person was raking through the

That is one example and we could give you
many others from the auditing that we have done
in each local authority in Scotland on the back of
the Borders report. We do not have a touch on
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bins. Will the bill be more effective than just
providing greater access? Will vulnerability
become part of assessment? If there are any
obvious signs of financial, physical or other abuse,
will there be an assessment not only of a person’s
physical needs in and around the house, but of
their vulnerability and whether they need
protection? At what point will that take place?

3000

The Convener: I thank the witnesses for giving
evidence. As I say to everybody else, if anything
that you wish you had communicated occurs to
you afterwards, please get in touch with the
committee clerks, who will ensure that we are
apprised of it.
We can deal with agenda item 3 fairly quickly.
There is a paper from the clerks on the
committee’s future approach to considering the
bill. It includes a revised schedule of meetings and
witnesses and the arrangements for our factfinding visits on 19 September, when committee
members will meet those who might be
determined to be adults at risk of abuse. I do not
want the committee to discuss those meetings, but
to agree the paper or raise questions about what
is outlined. If committee members have no
questions about the paper, are they agreed that
the meetings and witnesses should be as
indicated in the paper?

Ronnie Barnes: Good practice that enables us
to avoid some such circumstances already exists
in what we now call adult protection. To point up
the need for the bill, we are talking about the
extreme circumstances in which legislation is
needed. There will always be extreme
circumstances, but that does not take away from
the good, solid practice that improves people’s
lives simply through the work that is already going
on. The fact is that there is a limit and the bill will
allow us to go beyond the current limit.
Dr Simpson: The bill authorises access to
health records. At present, the guidance on
medical records from the General Medical Council
is that we should not share information with other
organisations unless there is a justification for
doing so and vulnerable adults policies provide a
justification. The guidance also states that we
should normally have the consent of the person
whose records they are, but in many situations of
vulnerability we cannot obtain consent. At present,
many doctors are uncertain about whether they
have any legal protection for sharing medical
records with their social work colleagues and the
fact that the bill provides statutory authorisation to
do so will be helpful for doctors.

Members indicated agreement.
The Convener: That ends the committee’s
business in public. I ask the people who are in the
public gallery to leave and ask for the sound
system to be switched off so that we can move
into private.
15:56
Meeting continued in private until 16:44.
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05 September 2006 18th Meeting, Session 2 (2006)) - Supplementary Written Evidence
SUPPLEMENTARY SUBMISSION FROM BRITISH ASSOCIATION OF SOCIAL WORKERS
Following our submission to the Health Committee on 5th September BASW would like to make a
further submission in the light of evidence which has recently been submitted.
We acknowledge that there are concerns about some parts of the Bill which people feel might
affect their human rights and civil liberties. We understand that these are about removal orders,
banning orders and undue pressure. We suggest these should be looked at with great care and
amendments made to allay fears that people’s self determination will be overridden. Our code of
ethics and advice to our social workers is to support people with capacity in whatever decision they
may take, after an assessment has been undertaken with the person, so that they are able to make
a decision weighing up the merits and problems.
th
Whilst the groups giving evidence since the 5 September have rightly been able to express their
concern, we work with people on a daily basis who are either unwilling or unable to participate in
this process but who are nevertheless likely to be affected by this legislation. These are people
who live in isolated circumstances with carers and family on whom they are dependent, who may
harm, neglect or abuse them. They may not have communication with people outside of their
home, certainly not people they can easily explain their situation to and who may need our help
and support.

The Adult Support and Protection Bill completes the arc of legislation which was started with Adults
with Incapacity and continued with the Mental Health Care and Treatment Act. This Bill completes
the trilogy and addresses the needs of those adults with capacity who cannot be accommodated in
the other legislation. Failure to introduce this Bill will potentially condemn significant numbers of
people to continued abuse, neglect and exploitation through the lack of systematic powers to
investigate and intervene where appropriate.
There is general acceptance by those agencies who are working in the forefront of adult protection
that this legislation is necessary. Our current route in through the National Assistance Act is now
so out of date and unworkable that it needs updating to meet the needs of people in our
communities today. BASW is very concerned that we may lose the good and positive aspects of
the Bill – the Adult Protection Committees, the Duty to Investigate and Assessment Orders.
The importance of getting over the threshold was illustrated in our own evidence in describing the
case of a woman whom social workers were repeatedly prevented from seeing by her own son.
After months of trying to gain access through current legislation she was eventually found but had
been dead for three months.
We hope you will be able to steer this Bill to successful implementation
Ruth Stark
Professional Officer
SUPPLEMENTARY SUBMISSION FROM THE ROYAL COLLEGE OF NURSING SCOTLAND
Further to my attendance as a witness at the Health Committee Adult Support and Protection Bill
I would like to take the opportunity to clarify my statement about triggers and elder abuse. There
are different ways of perceiving the notion of triggers in relation to elder abuse, and with respect it
is very unlikely (though not impossible) that a nosey neighbour is likely to a catalyst in triggering
and investigation into either abuse or suspected abuse. More often than not elder abuse is often
identified when it comes to the attention of health/social care providers or the law. By this time the
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abuse may have gone on for some time. In response to the question related to triggers I had hope
to draw attention to the need for pro-active intervention. The research literature clearly identifies
potential predictors (triggers) when and if they are present increases the likely hood of a person
being abused e.g. where the care giver has a history of being abused themselves, where there is
evidence of alcohol/drug abuse, where the care giver is financially dependent on the victim, where
there is lack of support for the care giver, where there is evidence of mental health problems there
are more but these can be compressed into well defined areas. If these areas are then used as a
screening tool then there is the potential for recognising for preventing or detecting at an earlier
stage.
I am currently working on a proposal to look at the potential for a nursing assessment/screening
tool related to elder abuse and would be happy to discuss this in more detail with you.
kind regards
Paddy Healy
SUPPLEMENTARY SUBMISSION FROM THE ROYAL COLLEGE OF PSYCHIATRISTS,
SCOTTISH DIVISION
The Scottish Division would like to make three further points about this Bill:
1. The word "doctor" is used as a professional title at S.49 (2) (a), and subsequently defined at S.
50 (1) as "a fully registered person within the meaning of the Medial Act 1983 (c.54)."
There are two problems: firstly, the term "doctor" is used as a title by some other health
professionals (for example, Clinical Psychologists who have obtained a PhD), and secondly, the
definition of "doctor" would have to be changed every time there is a new Medical Act.
The reserved term "Registered Medical Practitioner" is used in other laws, and I think it would avoid
confusion if that term were used in S. 49. It would then be unnecessary to give a further definition
at S. 50, and the meaning would automatically be updated with every revision of the Medical Act.
2. England now has its Mental Capacity Act, using a slightly different definition of incapacity than in
AWI. And of course, 'SIDMA' in MHCT has a subtly different definition. There is scope for error if
doctors have to use three slightly different legal concepts of impaired decision-making. The ASP
bill is likely to be the last opportunity for a long time to revise the definition of incapacity, if it were
felt to be necessary.
The main points are:
a) AWI does not define one of the five criteria for incapacity, namely S.1 (6) (b) "making decisions".
This causes confusion in practice, because we do not know whether impulsively changing one's
mind counts as impaired decision-making capacity. The guidance provided for MHCT gives a very
useful explanation of what is meant by significant impairment of decision-making ability and it might
be appropriate to ask for "making decisions " to be defined along the same lines.
b) the English Act refers to the ability to remember information required to make a decision, AWI
refers to the ability to remember the decision. This does not affect practice with people with
learning disabilities much, but it is likely to affect practice with people with dementia. On the whole,
the English concept is clinically more relevant.
3. S. 9 will give a council officer legal authority to demand that any person holding health records
gives the records or copies of them to the officer. This will need very careful attention to a code of
practice, and overrides the current guidance form the GMC to doctors. I therefore think that the
Scottish Executive should consult the GMC about the bill. Possibly they should also consult
MDDUS, to find out how they would respond if a doctor chose to break the law by refusing to hand
over health records to a council officer.
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May we also comment that we foresee this Act being invoked mainly in relation to people who have
no diagnosable mental disorder and who do not clearly fall into the domain of AWI - in other words,
not people with dementia, not people with learning disabilities, but people with social dysfunction of
non-specific kinds, which are likely to include a high proportion of people with alcohol problems and
addictions. Our colleagues in addictions are concerned they may be further drawn into increasing
legal involvement; but we think they may need to consider the possible consequences of other
people seeking to invoke this Act with their patients (and demanding to have their health records,
for example).
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12 September 2006 (19th Meeting, Session 2 (2006))- Written Evidence
SUBMISSION FROM LOTHIAN AND SCOTTISH BORDERS PROTECTION OF VULNERABLE
ADULTS ADVISORY GROUP
The Lothian and Scottish Borders Interagency Advisory Group welcomes the opportunity to give
written evidence to the Health Committee
Here are the Advisory Group’s comments
1

Do you support the general principles of the Bill and the key provisions it sets out?

The Advisory Group welcomes and supports the introduction of this Bill.
2

Are there any omissions from the Bill that you would like to see added?

x

The Bill requires defined public bodies to provide co-operation. In addition, “any other public
body….the Scottish Ministers may by order specify”. Independent and Voluntary sector
organisations should also be included in the need to co-operate. The definition could include
all voluntary sector organisations in receipt of public funding, as well as any individual or
organisation providing services.

x

In Section 9, the rights of council officers to have access to records are defined. It should be
noted that currently, council officers do not have the right to see nursing records where an
establishment is registered with the Care Commission, and clearly this overlap requires further
consideration.

x

There are concerns about the practicality of enforcing banning orders because vulnerable
adults can be susceptible to pressure from existing relationships once support is withdrawn.
The powers of arrest defined in section 23 should, however, be helpful, and are welcomed.
3

Have you any comment on the practical implications of putting these provisions in
place and the consideration of alternative approaches?

Across the Lothian and Borders area, adult protection work involves five local authorities, two NHS
areas and one police area. This arrangement has been in place since the launch of the Lothian and
Scottish Borders Guidelines “Protecting Vulnerable Adults – ensuring rights and preventing abuse”
in 2003
This allows the partners to make best use of resources by providing joint training developing
monitoring systems and sharing good practice. This is best exemplified by the recent creation of a
joint-funded post for an Adult Protection Development Officer to work across all the agencies
signed up to the Protection of Vulnerable Adults Guidance.
Clearly, it would be beneficial if the Bill and associated guidance encouraged provision of joint and
flexible working arrangements that are capable of providing the best possible service in any area. It
is therefore suggested that inclusion in the Bill of requirements to facilitate Adult Protection
Committees and Adult Support and Protection Units working across Council boundaries would be
helpful.
We support the views put forward by CoSLA in relation to the Financial Memorandum. We
recognise that the true cost of implementation will need to be flexible to suit local needs and
subject to on-going monitoring so that implementation does not compromise the intention of the
Bill.
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4

Are the definitions of an “adult at risk” and “abuse” itself in the Bill sufficient?

“Adult at risk” – this should encompass the wider definition i.e. an adult who, is unable to protect
themselves from abuse, and/or more vulnerable to being abused from persons who are not so
affected
“Abuse” – this should include sexual abuse and discrimination
“Self – abuse” – this will require further clarity as there can be a number of interpretation of self
harm and abuse
5

What views do you have on the role, structures and powers of the proposed Adult
Protection Committees

x

Adult Protection Committees should have a responsibility for raising public awareness that is
similar to the responsibilities of Child Protection Committees.

x

The Bill proposes that nominated representatives should “have skills and knowledge relevant
to the functions of the Adult Protection Committee”. In addition, these members should also
have the necessary authority and stature to ensure that the work of the committee is effective.

Scottish Borders Vulnerable Adult Protection Committee.
Response to the Scottish Executive Consultation Paper- Protecting Vulnerable Adults -Securing
their Safety
Please note: The Chief Executives of Scottish Borders Council and NHS Borders have charged
The Vulnerable Adult Protection Committee with the task of responding to this consultation on
behalf of both agencies.
As indicated in our covering letter, many of the comments within our response mirror those
expressed by the Lothian and Scottish Borders Protection of Vulnerable Adults (Po VA) Advisory
Group.
We would like to make some initial points before addressing the specific consultation questions:
x

We note that the Scottish Executive is currently undertaking a consultation process in
respect of the Adults with Incapacity Act ("Improving with Experience"). Significant
improvements are proposed to those techniques available, under AWIA, which protect
adults who lack capacity to manage their own financial affairs. We very much welcome the
thrust of these proposals. There are, however, only limited changes proposed to protect
the welfare/safety of individuals who might be subject to AWIA. Paragraph 4.13 of the
Consultation Paper states that 'Orders under Part 6 are not designed to deal with
emergency situations' (and that there are) 'provisions in the Mental Health (Care and
Treatment) Act 2003 which will enable an adult with a mental disorder to be removed to a
place of safety where he/she is I likely to suffer significant harm in a range of
circumstances'. We still feel that there would have been clear benefits in introducing
emergency protective measures within AWIA (see our response to question 12). It would
seem, however, that the powers you propose to confer on public authorities (para. 2.2)
would address this perceived deficit.

The Consultation Questions
Question 1 Do you agree with the revised definition of a vulnerable adult?
Please see below.
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Question 2 If you do not agree with the revised definition of a vulnerable adult, what changes do
you think require to be made of it?
We see considerable merit in your revised definition of a vulnerable adult (assuming that all three
statements are considered together). However, we would prefer to keep the definition set out in the
Lothian and Scottish Borders Interagency Guidelines, with one amendment as follows
A vulnerable Adult is a person:
" who is or may be in need of community care or health services by reason of mental or other
disability, age or illness; and who is or may be unable to take care of him/herself, or, unable to
protect him/herself against significant harm or exploitation"
An alternative definition might be:
A vulnerable adult is a person (aged 16 years or older) who because of disability, illness or frailty is
unable to take care of him/herself or protect him/herself from abuse, exploitation or neglect.
Both of these definitions would apply to the majority of adults who receive community care services
from Local Authorities (many of whom are also likely to receive substantial levels of health care
provision). As the vast bulk of ~ these service users have their needs met without recourse to our
protection of vulnerable adults guidelines, any definition of vulnerability would need to be qualified.
We believe that any Vulnerable Adults Bill would need to be clear that assessment/intervention
would be required by statue in such cases where adequate protection of a vulnerable adult (and
provision of appropriate services to that adult) could not be achieved by other means.
Question 3 Do you agree with the definition of abuse?
No
Question 4 If you do not agree with the definition of abuse what changes do you think require to be
made? "
We feel that the definition you propose has two major deficits:
x
x

Abuse does not always occur in relationships where there is an expectation of trust
Adults subject to abuse do not always experience distress. In some cases (due to a lack of
insight/capacity) vulnerable adults may be entirely unaware that they are being abused.

We see the Lothian and Scottish Borders definition of abuse (again from our interagency
guidelines) as more appropriate. That is, that abuse can be helpfully defined as:
"the wrongful application of power by someone in a dominant position.
Whether abuse occurs in institutions or in the home, it involves the elements of a power imbalance,
exploitation and the absence of full consent. It also involves acts of omission and commission"
We also fully endorse the following statement made by the Lothian and
Scottish Borders PoV A Advisory Group: "The group has always operated on the basis that the
definition of abuse and vulnerability are most helpfully seen together rather than in isolation. This
helps to encapsulate the true spirit /nature of adult protection and vulnerability"
Question 5 Do you believe that Adult Protection Committees should lead the investigation of abuse,
including investigations of abuse in regulated care services?
No
Question 6 If you do not agree, what objections do you have and what
consider possible or desirable?

alternatives do you

We have experienced some confusion as to what might be implied by the suggestion that
Committees "lead the investigation of abuse". We assume that this is not a recommendation that
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Committees should have operational responsibility for investigating allegations of abuse on a dayto-day basis. The presumption is based on our understanding that this would be entirely
impracticable for the membership of our own Vulnerable Adult Protection Committee to undertake
this role. We believe our current guidelines operate very effectively in respect of investigations.
They set out clear interagency responsibilities but place the lead co-ordinating responsibility on
Social Work. The Police clearly have their own investigative role in respect of any potential
criminal acts. As there is particular expertise amongst the Team Leaders of Social Work
Community Teams, and within the Lothian and Borders Police Family Protection Unit, we would
see no reason to review the current arrangements.
The V AP Committee does have some specific responsibilities, however, in overseeing and
evaluation local practice. It also has a specific remit to review 'significant cases'. This includes the
consideration of unexpected fatalities and also of cases where there have been significant failures
to apply agreed guidelines/protocols. The Committee, however, has decided to take a broad view
as to what might constitute a 'significant case'. It is proposed that the Committee will review a wide
range of cases and that this will be one means by which it will maintain an 'operational oversight'.
The executive may wish Adult Protection Committees to have a more 'routine' and substantial role
in overseeing investigations, Case Conferences, and subsequent decision making. We would
stress again, however, that it would be difficult to see how such Committees (certainly if we
consider the membership of own Committee) would discharge such functions in practice.
We are actively looking at developing local agreements and protocols with the Care Commission
given the interface between the responsibilities of the lead agencies (under the Adult Protection
guidelines) and those of the Care Commission, in respect of regulated care services.
We also recognise that there will be a need to develop particular protocols where deficits in the
current guidelines are highlighted. A short life working group is about to be set up to consider
improved protective measures for people with learning disabilities who commit criminal offences.
In summary we would wish to retain our current arrangements for the investigation of abuse.
Question 7 Should the structure and powers of Adult Protection
Committees be defined in statute or in a statutory instrument or not? We believe that the structure
and powers of the Scottish Borders Vulnerable Adult Protection Committee, as currently
constituted, make it very much 'fit for purpose'. The agreed constitution has been arrived at through
agreement .and consent between the lead agencies and the other organisations involved. We feel
that there would be a clear benefit in defining the structure and powers of Adult Protection
Committees, in statue, provided that this is a limited definition -that is, that it is not overly
prescriptive. We recognise that such Committees should have a number of statutory functions and
should be charged with ensuring that local agencies achieve agreed national standards in respect
of adult protection. We feel that an ongoing provision of 'best practice' guidance, perhaps from the
Vulnerable Adults Unit, would be extremely useful and would re-enforce any statutory definition.
We would also hope, however, that each Authority /Agency (in partnership with others in their
locale) will be allowed to develop local protocols/solutions.
Question 8 When abuse of a vulnerable adult is proved, what risk assessment and management
should take place?
Risk assessment is a core activity in all care management. This includes all stages of investigation
into allegations of vulnerable adult abuse, and any subsequent decision making.
There are a number of risk assessment tools which are currently in use within Scottish Borders.
Some of these have been agreed across agencies for use in protecting a particular client group,
other are used in a more generic way by a particular agency.
Where possible, risk assessment tools should be shared across agencies and between disciplines.
We believe that the VAP Committee (and its sub- committee/sub groups) provide appropriate fora
for establishing agreed models.
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The Lothian and Scottish Borders Protection of Vulnerable Adults Advisory Group has an. Action
Plan for 2005/08. One of the six key activity areas identified within that plan relates to risk
assessment. It is intended that the Advisory Group will develop a Protection of Vulnerable Adults
(PoVA) risk assessment tool which will be used consistently across the region. The group is hoping
to establish a (Strategic) Development Officer Post for Lothian and Scottish Borders. The
development of a risk assessment tool, for PoVA, would be a priority for this post.
Question 9 Do you agree that mediation should be offered to all those who are subject of abuse? If
you do not agree please state your key reservations
You have indicated in the Consultation Paper (para 2.26) that you consider mediation might be
appropriate where abuse has occurred "because of stresses of caring and being cared for".
However, we feel that the use of advocacy, internal complaints procedures, victim support,
counselling and carer assessment/routine care management. would provide more appropriate
options in the vast majority of cases.
There was some divergence of opinion within the committee with regards to this question. Some
members saw considerable merit in the proposal as a constructive means of empowerment to
some service users and carers. It was pointed out, however, that care would need to be taken to
recognise the almost inevitable "power imbalance" in relationships where an individual is reliant on
another person for support. It was noted, also, that there might be significant resource issues given
the need for specialist skills (given, for example, the communication needs of some people with
learning disabilities). It was also stressed that any mediation service would need to be able to
provide support in a timely fashion to be effective.
Other members of the Committee wished to stress that the introduction of I mediation for
vulnerable adults, who might be subject to abuse, ran the risk of eroding, or fragmenting, the skills
currently exercised by social workers and, others. There was concern raised that the 'routine'
provision (or offer) of mediation may run counter to the findings of the 21stl Century review of social
work practice.
Question 10 If mediation were to be offered, how could this be done?
Please refer to our response to the previous question. As we are not sure of the circumstances
under which it is felt mediation would be required (and what form such mediation would take) we
have no suggestions to make at this time.
Question 11 Do you agree that guardianship is the most appropriate method to protect and control
some people with a learning disability who may also exhibit challenging behaviours?
We believe that, in most situations, Welfare Guardianship is the most appropriate intervention to
protect people with a learning disability whose safety or welfare cannot be adequately ensured
without statutory intervention. We recognise, however, that that there may be circumstances in
which it might be very difficult to adequately discharge the powers of Welfare Guardianship. These
might be circumstances where the adult exhibited "challenging behaviours". In saying this we
would not limit the term "challenging behaviour" to the sort of impulsive or aggressive behaviour
which might need specialist management or a skilled therapeutic approach. We would also
consider behaviour which challenged the ability of services to keep an individual safe. It may be, for
example, that we would wish to use Welfare Guardianship powers to remove a person with a
learning disability from an unsafe home environment and place them in a 'place of safety'. The
critical issue is likely to be one of access, particularly in an emergency situation, to appropriate
resources. It might be difficult to secure additional staff or to source staff with appropriate expertise.
In situations where the adult is insisting on leaving and returning home, consideration of detention,
under the Mental Health Act (whilst this might be far from ideal) might be the only option available
to protect the individual.
Whilst we are fully supportive of the principles underpinning the "Same as you" policy, we are
concerned that, unless the provision of emergency placements is included within service planning,
the current re-provisioning agenda (both in relation to hospital beds and residential placements) will

163


293

Health Committee, 16th Report, 2006 (Session 2) – Annexe C
exacerbate this situation. For a small proportion of service users with a learning disability it will be
essential that emergency resources continue to be available.
We are concerned that, whilst Welfare Guardianship (under the 2000 Act) has already proved an
extremely effective tool in the protection of vulnerable adults, there are situations where we would
wish to impose restrictions on another individual rather than the adult themselves. We have
successful made use of an ASBO in such circumstances. However, we feel that it might I also be
helpful to explore alternative legal remedies.
It may be pertinent to point out that in Scottish Borders two young adults with leaning disabilities
have become subject to guardianship through the Criminal Procedures (Scotland) Act. We
recognise a need to review our Vulnerable Adults guidelines to take account of these experiences.
In particular we would wish to establish agreed protocols which would ensure that a multi-agency
approach at a very early stage. We are hoping to involve the Criminal Justice Team, local Sheriff
Court Clerks, the Procurator Fiscal's Office and the Police Sexual Offences Liaison Officer (among
others) within a review.
Question 12 If you do not agree, what alternative methods could be provided other than detention
under the 2003 Act?
Please see our response above regarding the use of Mental Health Act powers.
We consider, also, that the lack of emergency powers under AWIA remains a deficit in the
legislative framework. We have experienced situations where we have considered adults with a
learning disability (and other vulnerable adults) to have been exposed to unnecessary risk as a
result. We recognise that provisions in the 2003 Act (particularly in relation to the duty to enquire
and, where appropriate, secure a place of safety) significantly improve the situation.
However, there may be circumstances where, for example, we might want to make an emergency
provision of care (and have the power to do so) into a vulnerable adults home -rather than remove
them from the home environment. We might, for example, wish to have the power to introduce a
home care service to an older person, with dementia, living on their own (perhaps the adult could
be at risk of serious harm through inadequately feeding themselves). We recognise that this raises
significant human rights issues and would need both a multi-professional approach and significant
safeguards. Some members of the Committee feel, however, that such an approach could be
significantly more beneficial to an individual (in terms of. both their long term welfare and the ability
of services to undertake appropriate assessments).
Furthermore, we are concerned about the lack of provision of emergency financial powers.
Notwithstanding the fact that measures could be taken to prosecute individuals who are known to
.have financially exploited vulnerable adults we would have wished to see safeguards in place to
allow for the 'freezing' of bank accounts (or other measures) where we feel we can see clear
evidence of such exploitation. This does not preclude, of course, the absolute necessity to justify
such actions, before a Sheriff.
Question 13 Is it preferable to make a different provision for the compulsory care of people with a
learning disability outwith the 2003Act?
No. We do not believe that it would be necessary to create new legislation to make provision for the
compulsory care of people with a learning disability. We believe that, should deficits in provision be
identified, it would be more appropriate to seek amendments to either the Adults with Incapacity
Act or the 2003 Act itself.
Question 14 What would the implications of change be in practice?
Not applicable
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SCOTTISH BORDERS VULNERABLE ADULT PROTECTION COMMITTEE INTERAGENCY
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EXECUTIVE SUMMARY
1

A Vulnerable Adults Protection Committee has been established by the Statutory
Agencies. Amongst its Terms of Reference is the “development of an Interagency
Strategy for Vulnerable Adult protection across the Scottish Borders Council Area”.
This document is that Strategy. It was presented as a draft to the Vulnerable Adults
Committee in October 2005 and subsequently to the Vulnerable Adults subcommittee. It is hoped that it can be commended to the Chief Officers of the partner
agencies in January 2006. Further detail as to the background and context can be
found in Chapter 3

2

Chapter 2 sets out the Commitment of the partner agencies to improve standards of
protection for all vulnerable adults in Scottish Borders, and to the reduction of the
risk of abuse and harm to vulnerable people. This chapter includes some definitions,
and it states who the partners are.

3

The next chapter sets out six objectives for achieving this “Vision”; key tasks are
identified, with an indication of who will be responsible for leading implementation,
and the timescale

4

The strategy continues with an examination of the resource implications. It is
anticipated that the major costs of implementation will be staff development and
training costs, and that these will be met by partner agencies. The costs of the
Committee and the new Vulnerable Adults unit are included.

5

The strategy concludes by setting out monitoring and evaluation arrangements. It
confirms the accountability of the Vulnerable Adults Protection Committee, to the
Chief Officers of partner agencies, for monitoring the implementation of this strategy.
The reporting arrangements are summarised.
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VISION STATEMENT
Our shared goal is to reduce the incidence of adult abuse, and to improve the protection of
vulnerable adults within the local authority area of Scottish Borders. We recognise that some
vulnerable adults also need protection as their own behaviour might otherwise present a risk to
public safety.
We will do this by working together to provide guidance, procedures, support and training to all of
our staff who need these; and by seeking to share information experience, and expertise, as
relevant and necessary, to build a shared understanding of best practice in our respective
professions and agencies.
We will strive to increase the quality and effectiveness of communication and trust between
individual staff members, at all levels, and between our agencies, in support of this goal.
While each staff member is accountable to their employing agency we will, through our agency
representation on the Vulnerable Adults Committee, seek to share responsibility with each other for
improving practice and avoiding errors; within a shared commitment to improvement, and an
overarching accountability to the people of Scottish Borders. The committee will carefully monitor
the implementation of this strategy, and will report annually to the Chief Executive Strategic
Oversight group (CESOG)
We will develop and promote good practice and improvement in accordance with any statutory
requirement, regulation or guidance. We will seek to ensure that this strategy, (and any policy,
procedure or guidance) is supportive of, congruent with and, where necessary, integrated with the
objectives and strategies of individual agencies.
Our primary concern is for vulnerable adults; but we will work with colleagues in Child Protection
services and on the Child Protection Committee so that we improve the level of protection from
abuse of all vulnerable people in Scottish Borders, irrespective of their age.
We are committed to working with other partnerships (such as the Lothian and Borders partnership
group for the protection of vulnerable adults) and statutory groups (such as the Mental Welfare
Commission) to improve our understanding of best practice, improve procedures, share training
and development expertise and resources.
THE PARTNERS
Scottish Borders Council
NHS Borders
Lothian and Borders Police
The office of the Procurator Fiscal, Scottish Borders
The Scottish Borders Community Care Forum
DEFINITIONS
Vulnerable adult means
x
x
x

People over 16 who are unable to safeguard their personal property, welfare, or financial
affairs.
May be in need of community care services by reason of mental disorder or
disability, age or illness
Are unable to care for themselves, or unable to protect themselves against significant harm
or exploitation

Within the Lothian and Scottish Borders Interagency Guidelines Abuse is defined as: “the wrongful
application of power by someone in a dominant position…it involves the elements of a power
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imbalance, exploitation and the absence of full consent. It also involves acts of omission and
commission”.
Vulnerable adults may be abused by a wide range of people including family, friends, professional
paid staff volunteers and other service users. It may take place in the adults own home, or in a care
setting such as a daycentre, care home or hospital ward.
(taken from Scottish Executive third consultation document, July 05)

Background and Context
1

Over the last 10-15 years there has been increasing concern about the vulnerability
of adults to abuse. In a 1993 discussion paper the Scottish Law Commission
observed that there was “little or nothing available” to protect adults who are
vulnerable but not mentally disordered and that there is “an increasing awareness
that abuse, deprivation and exploitation of vulnerable adults generally occurs and
that the existing law is often not capable of tackling it effectively.”

2

Since then the Adults with Incapacity Act (2000) and the Mental Health (Care and
Treatment) Act (2003) have been passed and implemented, and both have extended
in different ways the level of protection available: in particular to those who have a
learning disability, or a mental illness. There has also been a growing body of
literature and research, notably on abuse of older people.

3

Various inquiries into the abuse or deaths of children have consistently emphasised
the importance of interagency communication, and joint work in investigations. In
response to growing concerns about the abuse of vulnerable adults, local
authorities, health services and police forces developed and published guidance and
procedures to improve the protection of adults. In 1994, for example, the then
Lothian Regional Council produced an interagency document concerning the abuse
of older people. This was superseded and updated in 2003 by “Protecting
Vulnerable Adults...Ensuring rights and preventing abuse”, providing definitions,
legal and practice guidance, and procedures for joint investigation and protection of
adults across Lothian and Borders.

4

Scottish Borders Council and NHS Borders have been subject to investigation by the
Scottish Work Inspection Agency and the Mental Welfare Commission for Scotland
as a result of very serious failures to protect a number of adults with learning
disabilities. The full circumstances came to light in 2002 but the investigation
considered failings in the statutory agencies over many years prior to this. This
strategy is, to a significant extent, informed by the recommendations arising from
that joint investigation and the follow up report: “No fears as long as we work
together”.

5

In April 2004 the Social Work Services Inspectorate published a Report of an
Inspection of Scottish Borders Council Social Work services for People Affected by
Learning Disabilities. This coincided with the publication of a similar report by the
Mental Welfare Commission. Detailed recommendations in both reports include
proposals for improved staff training, clearer management accountability and quality
assurance, more effective joint working, and legislative change.

6

Since 2002, as a result of both these and internal inquiry reports, a number of
improvement actions have been taken by agencies in Scottish Borders. These have
included audits of records of all cases of people affected by learning disabilities,
multi-agency awareness raising and skill development training programmes, and the
establishment of a Vulnerable Adults Unit. The unit comprises a Vulnerable Adults
Protection Co-ordinator, A VAP Development and Training Officer, and
administrative support. A multi-agency Vulnerable Adults Protection Committee has
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been established, and met for the first time in August 2004. Its remit is attached as
Appendix one. It reports formally to the Critical Services Oversight Group (CSOG)
and one of its responsibilities is the development of this Multi-agency Strategy.
7

This interagency strategy sits alongside a number of action plans developed as a
result of various inquiries, or internal audits. It also sits alongside other strategies
and plans within different agencies which articulate the future development and
improvement of services for the same client or patient groups. These include the
Joint Community Care Plan, the Scottish Borders Council Sustainability plan, and
equivalents in the Health and Police services. It will be important to ensure that this
Strategy remains congruent with these, that duplication is avoided or acknowledged,
and that progress chasing and monitoring arrangements are dovetailed and coordinated.

IMPLEMENTATION-OBJECTIVES AND ACTION PLAN

x
x
x
x
x
x

1

The Following six objectives are proposed as the means by which the terms of
reference of the Vulnerable Adults Protection Committee, and the aspiration in the
Vision, are to be achieved.

2

Objectives
To develop and implement an interagency strategy
To ensure the production, review, and distribution of interagency procedures, guidelines,
codes of practice and protocols. The VAP Co-ordinator will liaise with colleagues in the
Lothian and Scottish Borders PoVA Advisory Group in regard to this objective.
To develop and issue minimum standards of collaborative practice
To monitor and review activity and practice in the protection of Vulnerable Adults including,
as necessary, internal systems or action plans arising from relevant audits
Identify and meet training and support needs for all staff
Produce and disseminate public information

3. The Committee will also respond to new initiatives, legislation or publications such as the Report
of the Joint Inspection of Services, as necessary, and may thus revise these objectives from time to
time.
4. A timetable and implementation plan to achieve these objectives follows:
Objective 1.

To Develop and Implement an Interagency Strategy

Task
1a)
1b)
1c)
1d)
1e)
1f)
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Draft Strategy
Discuss/debate
Recommend
Strategy to
CSOG and seek approval
Implementation
Check congruence against
other strategies and
procedures
Monitor progress and
review/ revise

When

Who

August/Sept 05
Oct 05
14 March 06

VA Co-ordinator
VA Co-ordinator
VA Co-ordinator

2005/08

VA Co-ordinator
VA Co-ordinator

Jan – June 06
Annually – December
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Objective 2.
Produce, review and distribute interagency procedures, guidelines,
codes of practice and protocols
Task
2a)

2b)
2c)

2d)

When

Who

Establish/confirm formal
relationships and responsibilities
for procedures etc with Lothian &
Borders POVA Group
Review distribution list, and
availability/receipt of current
procedures
Review need for revised
procedures, in the light of
experience, review legislation &
advice from other agreements

May 06

VA Co-ordinator

By March 06

VA Co-ordinator

By April 06 (but subject
to consideration of
timescales for review
by PoVA Advisory
Group)

Vulnerable Adults
Co-ordinator

Consider need for revised or new
communication/investigation
Protocols between partners,
and/or external agencies (eg
Care Commission)

First stage of process
completed by May 06

VA Co-ordinator

Objective 3.

Develop and issue minimum standards of collaborative practice

Task
3a)

3b)
3c)
3d)
3e)

When

Who

Refine this objective – what is
meant (including analysis of
existing relevant quality standards
that would be incorporated)
Prioritise areas for development of
standards
Consultation discussion within
agencies, Scottish Exec, ELBEG,
etc
Report to VA Committee

Sept 06

Vulnerable Adults
Co-ordinator

Dec 06

Vulnerable Adults
Co-ordinator
Vulnerable Adults
Co-ordinator

Dissemination of training
Rolling programme – additional tier
of training for senior staff

From April 07

Complete by Oct
06
Jan 07
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Vulnerable Adults
Development and Training
Officer
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Objective 4.
Monitor and review activity and practice in protection of Vulnerable
Adults including, as necessary, internal systems and audits/action
plans
Task
4a)
4b)
4c)
4d)

4e)

4f)

When

Who

Present regular activity reports
(including identification of any trends
to each VAPC meeting
Present regular progress reports in
relation to implementation of strategy
and ‘No Fears Action Plan’.
Examine individual cases at each
VAPC meeting (as per decision in
Minute of Aug 05 meeting)
Review internal systems and audits,
to ensure implementation.
(Subject to agreement of programme
for audit - recommendations from
Operational Sub Group).
Ensure dissemination of
recommendations for
action/improvements as necessary

From June 05 –
continuing

VA Co-ordinator

Ongoing from
March 06

VA Co-ordinator

From Oct 05 –
continuing

VA Co-ordinator

As necessary

VA Co-ordinator

From Oct 05 –
continuing

VA Co-ordinator

Summarise outcomes in Annual Report

June annually

VA Co-ordinator

Objective 5.

Identify and meet training and support needs for all staff

Task
5a)
5b)

5c)
5d)
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March 06

VA Development and
Training Officer
VA Development and
Training Officer
VA Development and
Training Officer
VA Development and
Training Officer
VA Development and
Training Officer
VA Development and
Training Officer
VA Development and
Training Officer

Nov 05

Implementation

Feb 06

Analysis of training gaps at Managers
Level
Implementation of Managers
Programme
Propose training plan 2006-08, including
costs, numbers, commissioning and
arrangements for monitoring
Collaborate with ELBEG on
provision/development of training,
particularly specialist training

Sept 06
Oct 06
Sept 06
Continuing

VA Development and
Training Officer

Produce and disseminate public information

Task

6b)

Who

Ensure appointment of training
officer to VA Unit
Current training needs, plan
audits of previous training/awareness
Interim revised training programme

Objective 6.

6a)

When

Support, comment on, and distribute
any approved public information
material (subject to approval by VAP
Committee/CSOG and (where
appropriate) PoVA Advisory
Group/ELBEG
Establish short life working group to

When

Who

Continuing

VA Development and
Training Officer

Dec 06

VA Development and
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consider information needs, channels
and sources and recommend action
plan
Implementation of VAPC plan

6c)

Training Officer
From Sept 06

VA Development and
Training Officer

RESOURCE IMPLICATIONS
1

As part of their commitment to this joint interagency strategy, the statutory partners
agree to meet the costs of implementation. It is anticipated that these will be
predominantly staff costs - including awareness raising and training of various staff
groups.

2

It is anticipated that certain common costs, such as the production and distribution
costs of guidelines and the production and distribution of public information, will be
met by the statutory partners according to an agreed financial formula (to be
agreed).

3

Successful implementation of the strategy by the partner agencies will rest, to a
significant extent, on the successful creation of the Vulnerable Adults Unit. When
fully staffed the unit will comprise a Vulnerable Adults Protection Co-ordinator, a
Training and Development Officer, administrative support, and appropriate long-term
accommodation. The total current costs of the vulnerable adults protection unit is
£132,203 . This includes a 50% contribution from NHS Borders of £25,203 towards
the cost of the Training and Development Officer Post.

4

The Vulnerable Adults Committee has no budget, and does not manage any
resources. It will consider proposals and developments that have resource
implications for all or some partners, but it can only recommend expenditure for
consideration by individual partner agencies. It cannot commit resources.

5

.The costs of supporting and administering the Vulnerable Adults Protection
Committee will be met by Scottish Borders Council. This includes the honorarium
paid to the independent Chair.

Monitoring and Evaluation
1

Responsibility for monitoring the progress of implementation of all aspects of this
interagency strategy will be led by the Vulnerable Adults Protection Committee, on
behalf of all the partners. This will include evaluating the continuing relevance of the
Strategy, developing an overview of quality assurance arrangements for protective
practice in partner agencies (e.g. from reviewing audits of cases, and the resulting
recommendations), assessing the effectiveness with which procedures and
guidance are carried out, and the effectiveness of training.

2

The Vulnerable Adults committee will receive an activity report at each of its
meetings, which will summarise incidence of abuse of all sorts, and will include a
commentary from the coordinator identifying trends and relevant developments.

3

The Committee will also undertake regular reviews of cases where vulnerable adults
have needed protection, in order to identify potential improvements to practice and
changes to procedures.

4

The Vulnerable Adults Protection Committee will report to, and is accountable to, the
Critical Services Oversight Group (CSOG). The Chair will attend the quarterly
meetings of this group, presenting a brief progress report. A full annual report will be
prepared for CSOG: covering trends in Vulnerable Adults Activity, the work of the
Committee and the Unit, and the progress in implementing this strategy.
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5

The Vulnerable Adults Committee will co-operate and liaise with (as necessary)
external inspections and evaluation of adult protection; and will seek to establish
links with relevant regulatory and quality assurance bodies, such as the Care
Commission, and NHS QIS.
Appendix 1

REMIT OF THE COMMITTEE
The Committee will promote the protection of Vulnerable Adults by:
Ensuring the development of an inter-agency strategy for Vulnerable Adult Protection across the
Scottish Borders area.
Ensuring the implementation of an inter-agency strategy for Vulnerable Adult protection across the
Scottish Borders area by setting out clear and necessary tactical measures to achieve this
protection.
Ensuring that the implementation of an inter-agency strategy for Vulnerable Adult protection is
congruent with single agency objectives and strategies and the Community Care Plan.
Ensuring the production, distribution, maintenance and regular review of agreed inter-agency
procedures, guidelines, codes of practice and protocols in relation to Vulnerable Adult protection,
Vulnerable Adult abuse and neglect. To also endeavour to ensure that Protecting Vulnerable
Adults Guidelines 2003 (“the Guidelines”) are constantly updated to comply with current legislation
and national policy. This updating will require to be through the Protecting Vulnerable Adults
Lothian and Scottish Borders Advisory Group who are responsible for developing the Guidelines
(as more particularly described therein).
Ensuring that agreed minimum standards of inter-agency collaborative practice in Vulnerable Adult
protection are issued and met.
Monitoring and auditing the effectiveness of internal systems within individual organisations which
impact on the provision of safe services for Vulnerable Adults, making reports and
recommendations in the light of such audits, and ensuring that improvements are implemented.
Promoting the highest standard of inter-agency practice in preventing or dealing with the causes
and effects of Vulnerable Adult abuse and neglect and monitoring the effectiveness of practice in
the implementation of the Guidelines.
Producing and disseminating public information on the protection of Vulnerable Adults to the
general public.
Reviewing significant cases (including Vulnerable Adult fatalities) with a view to ensuring that
relevant lessons are learned and integrated into policies, protocols and future practice and
ensuring that Critical Incident Reviews are undertaken.
Providing an inter-agency consultation and advisory service, through its offices, to operational staff
and managers in constituent agencies, including voluntary and private organisations, on all aspects
of Vulnerable Adult abuse and neglect.
Monitoring and reviewing information gathered through the Vulnerable Adult Monitoring System
including outcomes and statistics obtained from it – and providing related information to the
Scottish Executive and other external bodies as required.
Ensuring that inter-agency training needs are identified and met through the implementation of an
inter-agency training strategy.
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Monitor the effectiveness of the support systems for staff working with Vulnerable Adults who have
been, or who remain at risk of being abused. This will include professional supervision, debriefing
and counselling.
Ensuring the proper conduct of Vulnerable Adult protection Case Conferences as per agreed
guidelines and procedures.
Publishing an Annual Report with the approval of the Critical Services Oversight Group (“the
CSOG”) and producing any other reports as required/ commissioned.
Providing an Annual Report to the Child Protection Committee and receiving a report from that
Committee, to consider issues of common interest.
Monitoring the effectiveness of transition arrangements from childhood to adulthood as they impact
on issues of protection.
June 2006
Scottish Borders Vulnerable Adults Protection Committee Annual Report 2005/2006
1. Introduction
This is the first annual report of the Scottish Borders Vulnerable Adults Protection Committee. It is
prepared for the Critical Services Oversight group (CSOG) as required by the Committee’s
Constitution. This report covers the period from the Committee’s inception (in July 2004) until June
2006.
2. Establishment
The Committee is now formally established. The Constitution and structure was accepted with
some minor amendments in August 2005. The Independent Chair (Brian Kerr) was appointed in
March 2005, and chaired his first meeting in April 2005. A Depute Chair, Dr Frances Rodgers was
appointed in October 2005.
There have been 12 meetings of the Committee since July 2004. Committee now meets on a
bimonthly cycle. The April 2006 meeting had to be cancelled primarily due to the sudden illness of
the Vulnerable Adult Co-ordinator, coinciding with a number of other apologies.
The multi-agency operational subgroup of the Committee meets regularly under the leadership of
Eibhlin McHugh. A training sub group is also established, and will benefit from the appointment of a
Vulnerable Adults Training Officer (see below).
The Vulnerable Adult Committee Chair attends the quarterly meetings of CSOG. An update report
is prepared for each meeting, and discussed at the previous Vulnerable Adult committee meeting.
Committee members also from time to time are asked to report back to the agencies they represent
on major issues (e.g. the Strategy, or the Constitution).
Membership
Currently, membership is as described in the Constitution. Consideration is currently being given to
including service users and carers on the Committee. This results from a proposal made in the
follow up inspection report “No Fears as long as we work together” (see below). An extensive
process of consultation is underway with a wide range of service user groups, and a
recommendation will be made to CSOG in the autumn.
There is just one member representing the whole of the independent sector for both providers and
service user interests such as Advocacy groups. This is a challenging role. The Chair and Coordinator met with a Voluntary Sector forum, to explain the role of the Committee and the
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Vulnerable Adults Protection Unit, as well as to clarify the role of that Committee member; there
may be a need to extend representation from this sector in the future.
The representation of managers and clinicians from services for people with learning disabilities is
significant, as compared with other vulnerable groups (such as, for example, older people with
dementia). While there is a need to keep the size of the Committee manageable, trends emerging
from activity reports (see below) may suggest a review of this, to ensure that the Committee covers
the full spectrum of adults vulnerable to abuse and requiring protection.
The Vulnerable Adults Protection Unit
This Unit, which supports the work of the Committee, is now fully staffed following the very
welcome appointment of a Vulnerable Adults Training Officer, Julie Caulfield in March 2006.
However, the sudden and very serious illness of the Vulnerable Adults Protection Co-ordinator,
Andrew Johnston in March 2006 was a great shock, as well as a serious setback. Andrew has
been vital to every aspect of the progress and development of adult protection in Scottish Borders,
including exceptional support to the work of the Committee, and his continued absence creates a
major gap. A report on arrangements to try to cover the most crucial areas of his work will be
discussed at Committee in June 2006 and this will be kept under review. However, he is likely to be
absent for some time yet, and inevitably certain aspects of the Committee’s work will be delayed, or
will have to be tackled in a different way. CSOG will be kept advised.
Admin assistance is provided by Shirley Laidlaw who assists both the Training Officer and the
Vulnerable Adult Co-ordinator in the day to day running of the Unit. All vulnerable adult case
conference and reviews are minuted by the Unit and the Unit covered a total of 106 meetings
including the Vulnerable Adult Committee, Sub Group and 17 initial case conferences for AWIA.
The location of the Unit is under review. The benefits of co-location with the Child Protection Unit
(CPU) are apparent; the partnership with the Family Police Unit (FPU) is a particular example. The
current accommodation is not ideal. It may be possible for the unit to be relocated with the CPU.
3. Strategy
The Constitution requires that an Interagency Strategy for the Protection of Vulnerable Adults in
Scottish Borders be prepared. Our Strategy was developed in the early months of 2006, and
presented to CSOG in April 2006. An implementation plan has been developed, with lead
responsibilities, and a timetable. We are moving forward on all aspects, though some adjustment to
the timetable will be necessary as a result of Andrew’s continued absence.
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4. Activity to Protect Vulnerable Adults from Abuse
Statistics and Trends
Four quarterly bulletins have been prepared for the Committee in 2005/06. These list:x

The number of new referrals of Vulnerable Adults for Protection

x

This number broken down by age, client group, gender

x

The types of abuse (physical; psychological; neglect; sexual; financial; human rights;
information; discriminatory)

x

Degree of risk, and public safety risk

x

Agencies involved

x

Outcomes, including the number of initial case conferences.

Referrals by Age
Referrals by Age (2005-06)

Number

20
15
10
5
0
16-30 31-40 41-50 51-60 61-70 71-80 81-90

90+

Referral Age

Over the period April 05 to March 06, the largest number of referrals has come from the age range
16-30 although there has been a significant increase in the 71–90+ age ranges. There has been a
significant increase of domestic abuse with incidents being reported among older people this
quarter.
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Referrals by Gender
Referral by Gender
40
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Male

Female

The referrals by gender are almost equal in number.
Referrals by Primary User Group
Primary Service User
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As stated in the quarterly activity reports presented to the Committee, the bulk of the referrals have
come from the learning disability category and this is borne out by the pressures placed on the
Learning Disability Team.
Types of Abuse Reported
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Over the period April 05 – March 06, the number of referrals relating to financial abuse are
predominant. Incidents of physical, psychological and neglect are on an equal footing.
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Agencies involved in Referrals
Agencies Involved
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Social Work Services is the main agency involved in all referrals. It should be noted that both
Health and the Police have been heavily involved in a large percentage of these cases.
Outcomes
Outcomes
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A large proportion of the outcomes have resulted in ongoing Social Work Services involvement.
However, changes in care arrangements and increased monitoring are key outcomes from cases.
It remains difficult to identify trends and types of incidence with confidence. This is partly because
of the variation in interpretations of definitions (e.g. what constitutes abuse, and what is sufficiently
serious to merit inclusion) inconsistency in reporting, and the lack of electronic means of collecting
and analysing information.
We also lack, at present, the considerable analytic skills of the Co-ordinator. With these provisos in
mind, available figures do indicate:-
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x

76 referrals were made in the year in question compared with 62 in 2004/05

x

29 referrals were made in the first quarter of 2005/06, with 15 in the final quarter. While the
trend is downwards in 2005/06, it is hard to tell whether this reflects improved protection, or
a lack of awareness of risk and abuse, or increased confidence in the use of other
protective measures available under (e.g.) Adults with Incapacity Act.

x

Until the last quarter of 2005/06 the majority of referrals were of people with learning
disability; the last two quarters saw a rise in the number of older people referred, and this
was the largest group in the final quarter. The overall number is too small to draw confident
conclusions, but Committee has discussed levels of awareness in different agencies,
across client/ patient groups. There are very few referrals during the year of younger adults
with physical disabilities, or of people of any age whose primary problem is drug or alcohol
misuse, or of people with sensory impairments. Yet there is no reason why such people
are any less vulnerable to abuse and in need of protection.

x

In the third quarter, the Co-ordinator’s report noted a significant number of cases where
there was a degree of risk to other service users, or indeed the public from individuals who
were themselves vulnerable (5 of 19 new referrals). This will be kept under review in
2006/07.

x

The statistics can be compared with those of other partnerships in the Lothians, and a
report on this was available on one occasion. Discussions continue as to a consistent
format for comparable information. We believe that referral rates are generally higher (in
proportion to the adult population) in Scottish Borders, but that this reflects a better level of
awareness and use of the procedures. More regular comparisons will be valuable in
2006/07.

Reviews of Individual Cases
The Constitution requires that we regularly review “significant cases”. A process for this to be done
at each committee meeting has been agreed and two cases have been discussed. The focus is on
learning for the future, and both discussions have been useful in that way.
CSOG now requires to be alerted to “Critical cases/incidents” as part of the report from both the
Child Protection and Vulnerable Adults Protection Committee, and we will need to look at how the
Vulnerable Adults Committee contributes to that (or is informed of those cases).
CSOG has also requested the Chair of the Vulnerable Adults Committee to lead a “debrief” process
following the death of a vulnerable young adult. The report of this may have implications for the
Committee.
5. Training
Although the training officer was not appointed until April 2006 a considerable amount of
interagency training was delivered throughout the Scottish Borders. The main areas of training
delivered were:
Vulnerable Adult Protection: Awareness Raising
This session is relevant to employees and their managers in a range of services who have regular
contact with vulnerable adults. It is mandatory training for all SBC Social Work Services staff and
NHS Borders staff. It allows participants to gain an understanding or the term Vulnerable Adult and
the Vulnerable Adult Protection Guidelines. An understanding of individual responsibilities and the
basic legal concepts are also covered. This is the first step to developing confidence and skill in
this area and should be completed before participating in the Investigation to Case Conference.
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Number of Staff participating in Awareness Training 2005/2006
PVA Awareness Training

250

Social Work

Number

200
Independent

150

Voluntary

100

NHS

50
Education

Other

0
Agencies Involved

Vulnerable Adult Protection: Case Conference to Investigation
This training is delivered jointly by health, social work and police. The three agencies have recently
updated the training to increase the focus of the importance of risk assessment and interagency
communication. The aim of the training is to prepare staff to carry out their roles and
responsibilities in relation to Adult Protection Investigations. The course is experiential. Through the
use of case studies participants are able to explore the importance of interagency communication
in protecting vulnerable adults as well as the dilemmas involved.
Evaluation and feedback from this course had been particularly positive with many participants
citing it as the best training they have been on.
Number of staff participating in Investigation to Case Conference Training 2005/06

PVA Investigation to Case Conferences
Social Work

40
35

Number

30
25
20

NHS

Police

15
10
5
0
Agencies Involved

Health Specific: Vulnerable Adult Protection Training
NHS Borders have also been delivering a variety of Vulnerable Adult Protection related training as
part of staff induction, clinical update and mandatory staff development training. The following chart
shows the numbers of staff involved in the various training courses since June 03 – April 06.
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Area

Induction
36
23

Awareness
Raising
184
60

Investigation to
Case Conf
66
12

Mental Health
Community
Hospitals
BGH
Community

Clinical Update
23
70

157
37

148
189

18
41

157
74

Early last year the Committee also considered the implications of an audit into the effectiveness of
the awareness raising training. The new training officer will be reviewing this as part of the
development of the training plan for 2006/07.
Other training that has been delivered between April 05 and March 06 includes Vulnerable Adults
Protection Manager Development Workshops. These consist of a series of multi-agency workshops
targeted at managers involved in the management of vulnerable adult protection investigations.
Some of the topics explored included:
x
x
x

The interface between Criminal Justice, Health and Community Care teams where there
are potential forensic issues
Vulnerable Adults; Older People in Care Homes Financial Abuse and its investigation
Vulnerable adults and transitions from childhood to adult.

The training officer is currently developing a training strategy based on the review of training need.
A training strategy will provide a framework for the development of existing and new initiatives. The
approach used by the Vulnerable Adults Protection Unit allows for the identification of training need
along with the planning, development, delivery and evaluation of training (as seen below).
The Strategic Approach to Training and Development
Training events planned for 2006/07 include:
x
x
x
x
x
x

A rolling programme of multi-agency training in the areas of awareness training and
investigation to case conference which is ongoing
Vulnerable Adult Protection Protocol. Assessment & Record Keeping. Will be carried out at
the BGH. Staff in A&E & DME will pilot the proforma from June 2006. Evaluation to take
place on October 2006
Sessions with GPs. Each practice has been offered TiME sessions
NHS specific training during staff induction and clinical update training (July and ongoing)
Workshops in the independent sector to look at issues of vulnerability, capacity, abuse and
user involvement at committee level are organised for September/October 2006
Distribution of leaflets to raise public awareness of vulnerable adults.

The aim of the Vulnerable Adults Unit is to effectively develop the skills, knowledge and confidence
of participants in all area of adult support and protection. This process involves clear and specific
steps highlighted below.
Scottish Borders Vulnerable Adult Protection Unit - Model for Developing Training Plans
6. Links, promotion and dissemination
The Committee has responded, on behalf of partner agencies to several consultative papers,
notably those preceding publication of the Adult Protection and Support Bill, currently before the
Scottish Parliament.
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Amongst these was the draft “Regulatory Impact Assessment”. It was clear from this that the
Executive valued the practical experience of the Committee (which is, the only one of its kind so far
in Scotland).
A presentation on aspects of partnership working to protect Vulnerable Adults, represented by this
Committee was given to a national conference in Edinburgh in October 2005.
The Joint Learning Disability Service in Scottish Borders has developed a Risk Assessment tool,
used when adults with learning disabilities are considered to be at risk of abuse, as a basis for
protection planning. Experience has shown this to be a comprehensive and effective method.
Again, it may be a “first" in Scotland, and other partnerships have found it helpful in their work.
The Committee was able to assist the Inspection team which produced the follow up inspection
report “No Fears, as long as we work together”. The implications of the report were the subject of a
report to Committee and necessary actions are reflected in the Strategy and Action plan.
A meeting has taken place with the Care Commission to discuss mutual responsibilities,
communication and roles. The Committee is currently considering how best to disseminate and
monitor the implementation of the formal protocol that has been agreed between the Health
Service, the Council and the Care Commission.
Contact has also been made with several Adult Protection Committees in England (where these
have been established for rather longer than in Scotland).
There is a link with the Scottish Borders Child Protection Committee through the relevant head of
service who sits on both. It is anticipated that this report will be shared with that Committee in due
course, and that further links will be developed.
In this regard, the Vulnerable Adults Committee has benefited from the analysis of reports into
Child Protection concerns (for example in the Western Isles) undertaken for the Child Protection
Committee.
Issues around the transition of young people across services have arisen on a
number of occasions within the Vulnerable Adults Committee. There will need to be active
consideration by both Vulnerable Adults Committee and Child Protection Committee to ensure that
there are improvements to the way transitions between services are dealt with.
The Vulnerable Adults Committee is also considering how best to examine the issue of vulnerable
adults who may themselves present a significant risk to others. This will involve close collaboration
with the criminal justice service.
During 2005/6 agencies in Lothians and the Borders have been considering how best they can
collaborate in their work to protect children and adults. This has led to the creation of the multiagency Edinburgh, Lothian, and Borders Executive group (ELBEG) with associated sub
committees. The Vulnerable Adults Protection Co-ordinator was heavily involved in the preparatory
work for this initiative, and has kept the Vulnerable Adults Committee apprised of developments.
7. Summary
This is the first annual report of the Vulnerable Adults Committee. The Committee is now
established, with a full membership, working subgroups, and regular meetings. A strategy has
been developed, with action plan, and a training programme is being updated. Activity and trend
information is summarized, along with an indication of other contacts and links.
There is a
proactive focus on prevention and developing good practice for the future. The knowledge
gathered should be used to increase the focus on preventative action and continue the use of
evidence-based practice. The information gathered is not yet linked with research undertaken
although local contact between agencies is maintained.
The serious effects of the Vulnerable Adults Protection Co-ordinator’s illness are noted in many
places, but progress is being maintained.
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SUBMISSION FROM THE CARE COMMISSION
Part 1
The Care Commission welcomes the introduction of the Bill which will further enhance existing
legislation in supporting and protecting vulnerable adults.
It clarifies who has lead responsibility for investigating any allegations of abuse, provides additional
powers to enable both investigation and action to be taken, and, places clear direction for other
public bodies with regard to the sharing of information.
The general principle that intervention in an adult’s affairs which requires action will only be taken if
it is of benefit to the adult and is the least restrictive, is fully supported.
In very exceptional
circumstances, the Care Commission is supportive of the least restrictive intervention without the
consent of the adult at risk. Exceptional circumstances are difficult to define and the Care
Commission is mindful that all adults, irrespective of age, disability and state of health may choose
to take risks and make unwise choices as an expression of their autonomy.
We have not identified any obvious omissions from the Bill.
The Care Commission has a responsibility under the Regulation of Care (Scotland) Act 2001 to
investigate complaints concerning any service registered under this Act. The scope of regulated
services ranges from care homes and housing support services to independent hospitals, including
hospices. This means that we are likely to have a significant role early on in any investigative
process which identifies an adult at risk and potential abuse of a person who uses a registered
service. There is also potential for an increase in the number of complaints we receive resulting
from a greater awareness of adult abuse issues.
The definition of abuse is very wide ranging as it includes “any conduct which harms or exploits an
individual…“ and “any other conduct which causes fear, alarm or distress or which dishonestly
appropriates property”.
Many complaints received by the Care Commission are complex in nature and separating out
issues that could be considered abuse could prove difficult in the early stage of an investigation.
Some may not become apparent until the investigation is well underway. Clear working guidance
will therefore be required to ensure the Care Commission is able to fulfil its regulatory duties and
refer matters appropriately to the local authority for inquiry and intervention. The practical
implications of putting the provisions in place will require the Care Commission to work with the 32
local authorities who will have the lead role in taking action. Nonetheless, we consider this to be
essential to improving the support and protection available to adults at risk.
As previously stated, the definition of abuse is wide ranging and when taken together with the
definition of adult at risk, will encapsulate more specific types of abuse such as domestic, sexual
and racial abuse. There may be benefit it publishing guidance to accompany the Act which
provides examples of what does and does not constitute abuse for the purposes of the Act.
However, we recognise that professional judgement will always play a part in deciding which
situations are followed up in terms of the Act.
The Care Commission has nothing to add to the proposed definition of an “adult at risk of abuse”
other than to highlight the overlap with childcare legislation regarding young people aged 16 to 18
years.
Many local authorities already have Adult Protection Committees (APCs) in place and they will no
doubt have to amend their terms of reference to meet proposals in the Bill. The Care Commission
welcomes the establishment of APCs as a positive move in driving forward improvements in
protection of adults at risk and increasing awareness of adult abuse issues. There are likely to be
resource implications for the setting up and maintenance of these Committees if they are to be
effective. There is also an administrative burden associated with Adult Protection Committees
which might be reduced if agreements for shared arrangements among neighbouring local
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authorities were reached. Governance and accountability issues would require to be addressed if
shared arrangements were to be effective. The Care Commission would not be able to sustain a
presence at the separate committees in 32 local authority areas. However, this is addressed in the
Bill.
Care Commission staff will require additional training to support their role in the implementation of
the Bill which will have cost implications. The anticipated cost is outlined in our response to the
consultation on the Financial Memorandum for this Bill.
The Care Commission intends to fully cooperate with local authorities in the exercise of their
powers under the Act. However, we would welcome the Code of Practice mentioned in Section 45
of the Bill ensuring that where Assessment Orders, Removal Orders or Banning Orders are applied
for or granted and these relate in any way to registered services, the Care Commission is
automatically notified.
Part 2 - Adults with Incapacity
The Bill in its current form:
1. Amends the Adults with Incapacity (Scotland) Act 2000 with a view to improving how it
operates in practice.
2. Follows a two year project monitoring the implementation of this Act, which resulted in a
consultation paper “Improving with Experience” issued by the Scottish Executive in August
2005.
3. Makes changes to the regime for Intromission with the Funds of an adult with incapacity; in
connection with powers of attorney, intervention orders and guardianship orders; and in
connection with orders about incapable adults’ nearest relatives.
The most relevant part of this section for the Care Commission is as follows:x
x

Applications for the Authority to Intromit with Funds
Removal of restrictions on divulging information about funds

The Care Commission welcomes the extension of the ability to “Intromit with Funds” to include
organisations such as local authorities and care agencies. This means that adults using certain
services not currently covered by Part 4 of the Adult with Incapacity (Scotland) Act 2000 could
benefit even if they do not have a family member or friend to make the application. The Care
Commission is aware of many adults with incapacity, supported by registered housing support and
care at home services to live independently, who could benefit from this amendments. The Office
of the Public Guardian (OPG) could authorise on application, an organisation or an individual to
intromit with the funds of a person who is using a registered care service. Part of this application
process will include providing a copy of the current registration certificate issued by the Care
Commission to that service.
At present the Office of the Public Guardian is preparing the necessary documentation and
processes, in order that applications can be received, processed and monitored. The
documentation and processes drawn up by the Care Commission under Part 4 of the Act have
been taken into consideration as part of the OPG work, as there will be similarities. The Care
Commission has worked closely with the OPG in this respect.
Amendments to Part 3 of the Act will allow the restrictions currently in place under the Data
Protection Act to be lifted to allow inquiry to be made in to where and what funds are held in an
individuals name.
The Care Commission welcomes the safeguards to be set out in regulations which will be required
to satisfy the Office of the Public Guardian of the fitness of applicants. These include: suitable
accounting systems, sufficient indemnity cover and employment of suitable staff. The Care
Commission awaits with interest clarification on the types of registered services to be included as
suitable applicants.
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The Care Commission considers it would be beneficial once the extension of Part 3 has bedded in
with the Office of the Public Guardian, for the OPG to take over the administration of Part 4 given
the following:x

x
x

Administration of Part 4 of the AWI Act does not allow the Care Commission to attach a fee
for the resources utilised in processing applications under Part 4, the Care Commission
has had to meet the costs for this from existing funds. The Care Commission has invested
heavily in training staff, preparing processes, monitoring and providing advice and support
to staff and care services.
The appropriateness of the Care Commission managing individual’s funds may present an
undesirable conflict of interest. The OPG may be more appropriately placed to do this.
Up take of Part 4 has been relatively low however there is the potential for an increase in
the work load of the Care Commission under Part 4 if money accrued from benefits, which
are currently excluded are to be considered as savings in the future. This would further
impinge on the work load of the Care Commission and resource allocation.

In addition it would be of benefit for Part 4 to be revised in order to streamline the processes of
application, monitoring and revocation of certificates currently described in the Act and the Code of
Practice. The review should also ensure services not currently included under Part 4 become
subject to inclusion.
Processes and timescales related to the death of the adult with incapacity under Part 4 need to be
agreed and included in the code of practice as this is not addressed currently.
The Care Commission has no comments to make on Part 3.

SUBMISSION FROM COSLA
Introduction
36.
COSLA, as the representative organisation of 31 of Scotland’s local councils, welcomes
the opportunity to submit evidence to the Health Committee on the Adult Support and Protection
(Scotland) Bill. This submission has been informed by the views of COSLA’s individual member
councils available at the time of writing. It is not the intention of this submission to summarise
these detailed comments but rather to focus on those issues of national and political significance.
Specific Questions
37.
With regard to the five specific questions posed by the Committee, COSLA would comment
as follows:
(i)

Do you support the general principles of the Bill and the key provisions it sets out?

COSLA strongly supports the general principles of the Bill and its key provisions as consistent with
existing legislation and good practice. There is a clear need for the legislation from both the
perspective of local authorities and, importantly, the vulnerable clients for whom services are
provided. The tensions between the legislation’s provisions and individuals’ human rights are
recognised as an inevitable consequence of addressing issues in this sensitive area, but the intent
that the legislation will be invoked on the basis of minimum intervention will hopefully alleviate any
such tensions.
(ii)

Are there any omissions from the Bill that you would like to see added?

Consideration should be given to extending the scope of the Bill to ensure there is
scope for future or further support and protection activity.
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The terminology used in the Bill should be checked to ensure that its provisions are not restricted to
adults but can be applied to young vulnerable people moving into adult care.
(iii)
Have you any comment on the practical implications of putting these provisions in
place and the consideration of alternative approaches?
Local authorities will need to be fully resourced if the legislation is to be implemented successfully.
COSLA has already given evidence to the Parliament’s Finance Committee on issues stemming
from the Financial Memorandum, when concerns regarding the potential resource implications for
local authorities of the proposed legislation were identified, and it is assumed this evidence will be
available to members of the Health Committee but a further copy is attached for ease of reference.
The interface with other linked legislation will be a significant issue if the Bill’s provisions are to be
implemented effectively.
Phased implementation, accompanied by guidance to be developed with COSLA and appropriate
partner organisations, would assist implementation.
(iv)

Are the definitions of an ‘adult at risk of abuse’ and ‘abuse’ itself in the Bill sufficient?

Sexual abuse and discriminatory abuse should be included in the main definition. Also, the use of
‘ageing’ should be reviewed in the context of discrimination
against older people and in light of the Scottish Executive’s work on the development of a Strategy
for a Scotland with an Ageing Population.
(v)
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?
There are some concerns about the APCs eg their reporting relationships; the governance
arrangements; the approach to the difference between strategic and operational issues; and how
the co-ordination of work and activity across the range of partner organisations
The issues of accountability and authority are key. Local authorities must retain responsibility for
the exercise of their powers and responsibilities.
There are reservations regarding the appointment of an independent chair – there must be
absolute clarity about his/her role and accountability.
Flexibility regarding the constitution of APCs and their operation would be helpful – eg to allow for
the possibility of joint committees across local authority areas.
Oral Evidence
38.
COSLA would be happy to amplify this submission if that would be helpful by giving oral
evidence to the Committee.
Postscript
39.
COSLA would wish to place on record its appreciation of the level of consultation, both
formal and informal, which has taken place in connection with this Bill.
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SUBMISSION FROM ORKNEY ISLANDS COUNCIL
Do you support the general principles of the Bill and the key provisions it sets out?
This Department strongly endorses the need for this legislation, and supports the general principles
of the Bill and the key provisions it contains.
The principles established in the introduction to the Bill are consistent with existing legislation and
good practice. The Department welcomes the establishment of statutory duties and powers to gain
access and undertake investigation and believes that these will provide the framework essential to
enable initial protective intervention. Powers to gain access, investigate and assess are not
adequately available under existing Mental Health or Adults With Incapacity legislation.
The Department supports the provisions included in the Bill for Assessment, Removal and Banning
Orders, application processes for these, and in general the restrictions on their use and time limits
(but see Omissions below).
The Departments welcomes the statutory basis proposed for Adult Protection Committees, and in
general the relevant provisions supporting this (but see Roles, Structures and Powers below).
As detailed in previous consultation, the Department supports the provisions of Parts 2, 3, and 4 –
amendments and repeals of existing legislation.
Are there any omissions from the Bill that you would like to see added?
The Department is concerned at the absence of any provision for an ongoing framework for
supportive intervention particularly in cases where Mental Health and/or Adults With Incapacity
legislation will not apply. The Bill confers duties and powers to investigate and assess but no
formal process or tools for continuing involvement with the exception of Banning Orders.
Consultation in preparation for the Bill included extensive consideration of mechanisms to ensure
supervision, support and mediation but no provisions have been included.
The Department is also concerned at the omission of any provision for entitlement to independent
advocacy within the application process, particularly in relation to establishing consent or refusal of
consent due to undue pressure (under Section 32). This could be addressed in the Code of
Practice.
The Department supports the provision for a seven-day time limit on Assessment and Removal
Orders. However, in an island context, remoteness and transport and communication difficulties
may exceptionally make completion of an adequate investigation within this time frame very difficult
(because of the need for travel by external consultants, and/or the requirement to visit our outer
islands). Local authorities generally may have difficulties concluding assessments which involve
complex multi-disciplinary input, or where the process needs specialist support to manage
communication difficulties. It would be helpful to include a provision for renewal or extension of
Assessment and Removal Orders in exceptional circumstances.
Have you any comment on the practical implications of putting these provisions in place and the
consideration of alternative approaches?
The Department continues to have major concerns about the cost implications of these provisions.
Assessments of increased need for qualified social workers to care manage complex adult
protection cases have not adequately taken account of travel time in remote and island areas,
which significantly impacts on viable caseload size. Nor do they adequately project for likely
increase in demand as practice and awareness develop nationally rather than merely locally (as in
Borders Council). Rising public awareness, increasing rates of referral, higher expectations and
rigorous standards can only lead to additional costs whether in preventative or reactive services.
Costs for training must adequately allow for ongoing and refresher programmes and higher level
post-qualifying training, as well as initial programmes.
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Despite the stated policy direction, following the 21st Century Review of Social Work, of an
increased focus on preventative, capacity building activity, there is a real risk that this broader
community care agenda will be compromised by the requirement to meet new statutory
responsibilities in adult protection, particularly if these are inadequately resourced. As indicated in
the Review, there also require to be incentives to retain experienced professionals as practitioners
and costing for funding for senior practitioner roles should be included.
There appears to have been no consideration of additional potential cost areas, particularly for
Advocacy Services and Property Protection Services.
In addition to our concerns about the overall cost implications, as indicated in our response to the
Partial Regulatory Impact Assessment, this Department has a particular concern about the
mechanism for increased funding distribution. Given the financial difficulties the Department is
facing, realistic and full funding is required from the Scottish Executive for all statutory
requirements when the Bill is enacted into law. Additional funding must not be distributed simply on
a per capita or GAE basis; there must be allowance for diseconomies of scale and for core
elements. Smaller and island authorities will otherwise be unable to resource Adult Protection
Committees, administration of protective processes, and training adequately. Similarly any
resourcing for care management across Scotland would require to be distributed to provide a
realistic increase for smaller and island authorities. A regional training development worker post as
suggested in the Partial RIA is unlikely to have useful impact in remoter areas and resourcing for
training must be provided in a way that adequately supports rural and island areas.
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
The Department is broadly satisfied with the definitions in the bill, which are significantly improved
from the consultation proposals. The definition of “adult at risk of abuse” is sufficient, although the
Department continues to object to the inclusion of “ageing”. Whilst "age" continues to be a
significant criterion in legislation and guidance in relation to community care services, it is important
to reflect changing policy commitments and social attitudes in any new legislation. The Council
would argue that age is not a legitimate determinant of need or vulnerability, and that its use here
reinforces unhelpful discriminatory attitudes towards older people, as challenged in the recently
published “Strategy for an Ageing Population”. Counter arguments have been made that
substantial vulnerability and need can arise out of complex ageing process which resist definition
as a single "disability" or "illness". However, it is our view that the terms "disability" and “infirmity”
encompass people with an extremely wide range of impairments from the specific and single to the
complex and multiple and can be taken to include frailty due to physical degeneration. If necessary,
this can be made explicit in Codes of Practice.
In relation to the definition of “abuse”, the Department is concerned about the term “self-abuse”.
Intervention in the lives of individuals who self harm, or who suffer from eating disorders, due to
mental illness, is best addressed in Mental Health Legislation. Self-abuse requires much fuller and
further definition, and clarity in particular as to whether this encompasses self-neglect. The failure
to include provisions in the bill for any framework for ongoing intervention and support will make the
area of self-harm particularly difficult to address where Mental Health and Adults With Incapacity
legislation does not already apply. If the thrust of the bill is, as it stands, to provide for emergency
intervention in the lives of individuals who are subject to abuse by others, it would be preferable to
omit self-abuse as a category. Extensive Guidance in this area in the Codes of Practice will be
required if the Bill is not amended.
What views do you have on the role, structures and powers of the proposed Adult Protection
Committees?
The Department welcomes all the Bill’s provisions in relation to Adult Protection Committees. The
Department’s only reservation relates to the requirement for an independent Chair; it will be
important to have clarity that all APC members and partners, including the Local Authority, retain
responsibility for the exercise of their powers and responsibilities and for their agency response to
any recommendations of the APC. As indicated in the response to Practical Implications (above), it
is also essential that this provision is adequately funded on an authority by authority basis. Island
authorities will require individual island-based APCs and will not have scope to combine with
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neighbouring authorities (as mainland local authorities may). There are likely to be additional costs
associated with the provision of an independent Chair.
SUBMISSION FROM NORTH AYRSHIRE COUNCIL
1

Introduction

This paper constitutes North Ayrshire Council Social Services response to the call for written
evidence on the Adults Support & Protection (Scotland) Bill submitted to the Health Committee
August 2006. North Ayrshire Council Social Services plans and provides services over a varied
part island part mainland area, which is a mix of urban and rural communities. These include
services to older people, children in need of care and support, those with learning or physical
disabilities, those who are mentally ill, those of a sensory impairment, or are enduring addiction, as
well as offenders, ex-prisoners and other vulnerable people in the community. We also offer help
and support to people who are looking after relatives or friends at home. North Ayrshire Council
welcomes the opportunity to submit written evidence to the Health Committee on the Adults
Support & Protection (Scotland) Bill.
1. Responses
2.1

Do you support the general principles of the Bill and the key provisions it sets out?

North Ayrshire welcomes the general principle that intervention in adults’ affairs will only take place
if it will provide benefit to the adult, which could not reasonably be provided without intervening. We
support the principle that of the range of options likely to fulfil the object of intervention, is the least
restrictive to the adult’s freedom. We think it is very important that the principles of ‘The Same as
You’, the rights of people to lead as normal a life as possible without intervention, are protected in
this statute. We therefore support the general principles underpinning this Bill for this reason.
We would wish to be satisfied thereafter that these principles remain at the core of the functions
and have some concern that the Bill may lead to, in some cases, excessive intervention in people’s
lives. An acceptance and understanding of risk management, enabling people to live lives that are
not risk free, is an issue that is part of the normal human condition, and we should ensure that we
are not intervening unnecessarily in people’s lives. However in general we support the principles
underpinning the Bill and the key provisions it sets out.
2. Are there any omissions from the Bill that you would like to see added?
No. The Bill appears to be very comprehensive, has taken account of previous consultation
comments received from North Ayrshire Council and other bodies and does not in our view require
any additions.
3. Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
Yes. Putting these provisions in place will be extremely challenging for public bodies, in particular
Social Service departments. There is a danger that the Bill and its provisions make assumptions
that much of this work is already underway. While in many cases many of the principles and
provisions of the Bill are carried out as ‘best practice’ in many local areas, they are not universally
applied and they are not applied with the degree of vigour that the Bill now requires. It is our view
that the introduction of this Bill will place significant training burdens on Social Service Departments
and will place a range of new duties and responsibilities on them, such that the Bill will need to be
properly resourced to enable the principles and provisions to be properly implemented.
In addition to the provisions laid out in the Bill, Councils are under additional scrutiny as a result of
the introduction of the Care Commission and its inspections, the introduction of the Social Work
Inspection Agency inspections and a range of other joint and inter-agency inspections that are
underway across services. The increased burdens that these regulatory and inspection frameworks
have placed on Social Service Departments, along with the growing legislative programme,
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particularly in this area of service where we have seen the implementation of the Community Care
& Health Act, the Mental Health Care & Treatment Act, the Adults with Incapacity Act and now the
Adults Support & Protection (Scotland) Bill, place a complex agenda on both frontline services and
support services within Social Service Departments. North Ayrshire Council recognise the
advantages that many of these changes bring, but they also bring with them expectations of
additional work, a higher degree of scrutiny, a higher degree of reporting, additional training for
staff and higher expectations of the public for a different type of service response.
Legislation rightly leads to change in practice, but change does not come about without investment
and we therefore hope that the implications of putting these provisions in place will be recognised
in the appropriate funding of the legislation.
4. Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
The definitions of 'adult at risk of abuse' and 'abuse' as laid out in the Bill are sufficient. They reflect
earlier comments from the Council in response to the Executive's request for comments on earlier
papers.
We note the Minister retains powers to review the definition and think this is a useful safeguard
enabling a review of the Bill following enactment.
5. What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?
The Council welcomes the intention in the Bill to the make Adult Protection Committees a strategic
body, taking cognizance of the Council's previous views on its role and functions. We welcome the
approach to define Adult Protection Committees in statute as we believe that this will help ensure
fuller engagement by all agencies and assist in taking forward the challenging Adult Protection
agenda. There are however some areas of concern that require further consideration, specifically
the need for more clarity with regard to governance arrangements and accountability.
SUBMISSION FROM THE MENTAL WELFARE COMMISSION FOR SCOTLAND
The Mental Welfare Commission for Scotland is an independent body that works to safeguard the
rights and welfare of people with mental illness, learning disability or other mental disorder. Our
duties are set out in law and include duties under the Mental Health (Care and Treatment)
(Scotland) Act 2003 (The 2003 Act) and the Adults with Incapacity (Scotland) Act 2000 (The 2000
Act.)
We are grateful for the opportunity to comment on the Adult Support and Protection Bill. We are
very pleased that the Bill has been introduced. In many of our inquiries, in particular the “Borders”
inquiry, we commented on the lack of attention to providing appropriate support and protection for
Adults at Risk.
General Principles:
In our opinion, it would be more appropriate for the section of the Bill on consent at Section 32 to
be removed and become a principle of the Bill. We would suggest that it could be worded as
follows.
There shall no intervention, under this Act, in an adult’s affairs unless
(a) The adult consents to this intervention or
(b) the adult appears to lack capacity to consent to the intervention, or
(c) the adult appears to have been subject to undue pressure to refuse to consent to the
intervention.
If condition (b) applies, it must be the case that intervention under either the 2000 or 2003 Acts
would not provide the adult with necessary support and protection, or that it would result in
excessive restriction in relation to the adult’s freedom.
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We are aware that many groups and individuals have anxieties in relation to autonomy of the adult
under this Act and we hope that prominence given to the issue of consent will be helpful.
In relation to the remaining principles as outlined by the Act, we are broadly in agreement with
these. We recommend, in Section 2, the deletion of the words “if relevant”. In sub-section (c), we
recommend deleting “which are known to the public body of office holder” and substituting “in so far
as it is reasonable and practicable to ascertain those views”. We also recommend a further
paragraph (g) along the lines of “the importance of the provision of appropriate services for the
adult during and beyond the period of intervention under this part of the Act”. These changes
would make the principles of the Bill more consistent with the principles of the 2000 and 2003 Acts.
Definition:
Under Section 3, we are uncertain that the word “infirmity” is necessary. We also strongly
recommend an addition of 3(1)(c) to read “ at risk of neglect or self neglect”. The Bill focuses
strongly on abuse. While this has been a fact of many situations that come to the Commission’s
attention, we have seen many situations of neglect where the person is unable to care for his or her
needs and there is evidence that individuals and services fail to act. Our recent enquiry on “Mr H”
is a good example of this.
We would suggest a qualifying statement in relation to mental disorder. “An adult at risk due to
mental disorder may fall under the provisions of this Bill if the use of the 2000 or 2003 Act would
not provide necessary support and protection for the Adult or would be likely to restrict unduly the
adult’s freedom”. (This may not be necessary if our suggestion about consent is accepted). The
code of practice should provide further guidance on what this means in practice.
Key Provisions:
We have 2 general issues. Firstly, we are uncertain about the use of the term “Council”. In line
with the 2000 and 2003 Acts, “Local Authority” would be more appropriate.
Our other major point is about the duration of “protection orders”. Not withstanding our later
comments about assessments orders, we are uncertain as to what happens at the expiry of a
removal order or “banning” order. We are not clear whether the adult could be made subject to
another subsequent order. We do not think this is within the spirit of the Bill. However, it is not
clear what would happen at the expiry of one of these orders if, without an order, the adult would
still be at risk.
Investigations:
Under Section 8, we advise, as per the 2003 Act, that any warrant must specify the inclusion of a
medical practitioner. We suggest that “health professional” is too broad a term for a person who
may conduct a private medical examination of the adult. We are also concerned about access to
health records in Section 9. We recommend that a medical practitioner, if specified in a warrant,
may inspect health records. It would be inappropriate for a “council officer” to make any inspection
of health records. Sub-Section 5 could easily be missed when reading sub-section 1.
Assessment Orders:
We are unclear as to the duration of the period during which a specified person could be taken
from a place to be interviewed and examined. From reading Section 10, this could be construed as
up to 7 days. We would suggest that a maximum time of 6 hours should be sufficient.
Under Section 11, we would suggest that there are 3 criteria for granting an assessment order.
Under the existing (a) and (b), we would suggest adding “ or suffering, or likely to suffer, serious
neglect. We think a third criterion (c) should be that “the granting of an assessment order is
necessary”. It may be the situation can be managed without granting such an Order. This would
ensure consistency of approach across the different pieces of legislation.
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Removal Orders:
Again, under Section 14(1), we suggest adding “or suffer serious neglect” after “seriously abused”.
We think that Section 14(2) should be constructed differently. The default position should be that
the adult should have freedom of contact. The removal order may then allow the local authority to
prohibit any specified person or to allow contact only in accordance with any specified conditions. If
this is accepted, there would need to be changes to the wording of sub-section 3 to reflect this.
Under Section 15, the place that the local authority officer may enter should be specified.
We would question whether section 16 (3), allowing the sheriff to direct the local authority, is
necessary and wonder whether it can be dealt with by revocation of variation of the order.
Section 17 may be a duplication of Section 48 of the National Assistance Act 1948 which has not
been repealed under this legislation.
Banning Orders:
We have a general difficulty with this term. We suggest that exclusion, prohibited contact or
restricted contact orders might be better terms. We think that this part of the Bill needs
considerable thought. There is a need for an order or orders that cover the range of restrictions
from continuing to allow contact between the subject and the adult at risk but subject to visits,
through restricted and supervised contact only all the way to outright prohibition. We would be
happy to give further oral evidence, using anonymised exemplar cases.
Supplementary:
We have previously commented on Section 32 under the issue of consent. If there was no change
in the order of Sections, we think the term “Protection Order” should be defined earlier in the Bill.
Adult Protection Committees:
We have only a few observations. We think it is important to avoid bureaucracy and duplication of
work. It may be acceptable for committees to cover more than one local authority area. Existing
infrastructures might be able to take on this remit in certain areas.
We have examined Section 42 on a duty to provide information to the Committee. We are not
certain whether, in relation to the Commission, this refers to general information on the
Commission’s activity and information or whether it relates to information about individuals. We
would request greater clarity here. In any event, any such request for information may only be
granted if compatible with data protection and freedom of information legislation and would need to
be consistent with the Commission’s statutory duties and remit under the 2000 and 2003 Acts..
Adults with Incapacity Act:
We have some comments on the proposed changes in relation to Guardianship under the Act.
Under Section 61 of the Bill, we would wish 2 additions in relation to the recall of welfare powers.
We believe that the local authority should be able to recall the welfare powers where the chief
social work officer is the guardian. To do this, they must notify the Mental Welfare Commission. If
the Mental Welfare Commission objects to the recall, the matter must be remitted to the Sheriff if
the authority still wishes to recall the powers. We would wish to be able to do this quickly without
first having to exhaust any other duties re notification and rights to be heard by the Commission
We also draw attention to the Commission’s duty to recall welfare powers. Under the Act, as
worded at present, the Commission may remit the matter to the Sheriff, but only after the
Commission’s recall procedures have been completed. If the application to recall is contested, it is
far more appropriate for the Commission to remit the matter to the Sheriff. The Commission should
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be able to do this at any point during the process should it become apparent that the Commission’s
procedures are not appropriate to resolve a contested application.
Ordinary Residence
The changes introduced by section 64 might helpfully address discrepancies with the AWI Act
which refers to ‘habitual residence’ rather than ‘ordinary residence’ to avoid continued confusion
over this.
Conclusion:
We continue to welcome the Bill and support its progress. We hope that our suggestions are
helpful in progressing the Bill while taking account of understandable concern expressed by some
organisations. We would be very pleased to give oral evidence, using anonymised real examples,
of how this proposed legislation would interect with existing Acts.
Donald Lyons
Director
Mental Welfare Commission for Scotland
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adults. I act as the single point of contact in the
police for social work and health staff and I collate
all concerns and risk assessments with regard to
vulnerable adults. We are also involved in training;
we collate and disseminate information within the
division; and we take part in case conferences and
strategy meetings.

Adult Support and Protection
(Scotland) Bill: Stage 1
14:02
The Convener: Item 2 is the continuation of our
evidence taking at stage 1 of the Adult Support
and Protection (Scotland) Bill.

Kate Maclean (Dundee West) (Lab): I have a
question that any of you can answer. I would be
interested to hear what the various organisations
think. Nobody would argue against anything that
can be done to protect vulnerable adults. We have
all read about cases in recent years in which
vulnerable adults have been abused and I am sure
that some of us have dealt with casework in which
certain situations have caused concern. What
provisions in the bill will allow you to do things that
you cannot do at present? From the written
evidence that we received and the evidence that
we have heard so far, it seems that the bill might
allow you to do things more quickly but that there
is nothing in the bill that is not picked up in other
legislation. Will you highlight some of the powers
that the bill will give you that you do not have at
present?

There are two sets of witnesses today; the first
panel is already in place. I welcome the witnesses
from the Borders, who have been working on
specific projects that are of relevance to the bill.
Eibhlin McHugh is from Scottish Borders Council;
Eileen Moir and Dr Sheena MacDonald are from
NHS Borders; and Detective Sergeant Andy Leigh
and Detective Chief Inspector Lesley Boal are
from Lothian and Borders police.
I will ask for opening statements from the panel.
Three groups are represented on the panel, so I
will confine the statements to three individuals
rather than all five. We will start with Eibhlin
McHugh and in the meantime the other witnesses
can decide who will make the brief opening
statement.

Lesley Boal (Lothian and Borders Police):
The bill will, in principle, allow the agencies to
work together. From a personal point of view, and
from the police perspective, one of the omissions
from the bill is that the police are not specifically
included in the duty to co-operate. The bill
contains a list of persons and agencies that have
that duty, such as the Mental Welfare Commission
for Scotland, but the police are not included in the
list, although we could fall under section 5(1)(e),
which refers to

Eibhlin McHugh (Scottish Borders Council):
On behalf of the Scottish Borders vulnerable adult
protection committee, I am pleased to share with
the Health Committee our experiences in this area
of work. Adult support and protection have been
and remain a major priority for us. Our work has
been about ensuring that staff have the right skills
and that the right systems and processes are in
place to ensure that the needs of the individual are
at the heart of everything that we do.
Overall, we welcome the principles and
provisions of the bill and recognise the
opportunities that it provides to enable us to fulfil
our responsibilities. We have considered some
cases where the bill will provide opportunities that
are not currently available to us and would be
happy to share those with the committee.

“any other public body or office-holder as the Scottish
Ministers may by order specify.”

The police in Scotland—I speak specifically for the
police in Lothian and Borders—are a vital and
integral part of the protection of adults. The police
have to be included in that list because the duty to
co-operate is essential. Provisions on informationsharing facilities could be added to the bill as well,
because there is no clear onus on public bodies to
share information with one another for the
protection of vulnerable adults.

Eileen Moir (NHS Borders): NHS Borders
welcomes the bill and supports its general
principles. The bill provides an opportunity to
contribute to the future protection of vulnerable
adults and we are keen to support it.

Eibhlin McHugh: The bill will allow us to
intervene in ways that we do not have powers to
do at the moment, particularly—

Andy Leigh (Lothian and Borders Police): I
speak on behalf of Lothian and Borders police,
primarily from the Borders aspect. We and the
Association of Chief Police Officers in Scotland
support the principles of the bill.

The Convener: Will you outline those ways?
Eibhlin McHugh: Yes. They relate particularly
to investigation. In reviewing the work that we
have done, we identified a small minority of
cases—I reiterate that it is a small minority—in
which we were unable to access the individual
about whom there were concerns in order to carry
out a full investigation. In such cases, for example,

As detective sergeant in the Borders region, I
have responsibility for the family protection unit,
which deals with child protection, vulnerable adults
and sexual offences. Since 2004, we have worked
diligently in response to concerns about vulnerable
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concerned that she might be being subjected to
emotional and financial abuse. However, no
substantial
evidence
accompanied
those
concerns. In our initial discussions with the police,
we became aware that her carer was known to the
police for a number of alcohol-related offences.
We were also made aware that colleagues of her
children and family had concerns about the carer
and, in particular, about his relationships with
vulnerable women.

the individual or the carer might be unwilling to cooperate with us. At the moment, if we know that a
person might be vulnerable and there are
concerns about them but we cannot intervene
under the Adults with Incapacity (Scotland) Act
2000 or the Mental Health (Care and Treatment)
(Scotland) Act 2003, we do not have the powers to
investigate.
The other power that the bill gives us relates to
the removal of an individual for the purposes of
assessment. The bill will allow us to make safe the
individual’s living arrangements during an
investigation and immediately thereafter. Those
emergency powers are important because they
will enable us to ensure that individuals are safe
from harm.

The carer was unwilling to give us access to the
individual and was particularly antagonistic
towards the social work department and the
police. He was unwilling to allow them to have any
form of contact with the individual about whom the
concerns had been expressed. The only point of
contact that that individual had was with the local
general practitioner. I must highlight here the
importance of the relationship with the general
practitioner. In such situations, the GP is often the
only person who might be allowed access to or
have on-going contact with the individual.

We have worked in a number of situations in
which we believed that the individual was under
undue pressure. In such cases, we need to
separate the vulnerable individual from their carer
so that we can make a full assessment of the
degree of pressure. However, our intervention is
not just about the assessment. It is also important
to be able to access the individual so that we can
give them information and make them aware of
the alternatives that are available to them. Some
folk might choose to live in a particular situation
because they do not have information about the
support and alternative options that are available
to them. The bill will allow us to carry out an
assessment and ensure that individuals have that
information.

For more than a year, we were unable to
investigate the concerns because we had no
access. We were particularly fortunate in that a
friend who was living abroad contacted us and
shared similar concerns. That friend facilitated an
assessment by bringing the individual to the local
GP practice where she met a social worker and
someone from mental health services. We were
able to make an assessment in that situation.
However, if that friend had not appeared, there is
no way that we could have checked out the
concerns and provided that individual with the
information.

Kate Maclean: I am still not clear. I would have
thought that you would be able to do those things
in any situation that might arise currently. Often it
will be a criminal act that has taken place and
reporting it to the police would allow an
investigation to take place. Anyone is entitled to
give anyone information; no one can stop any
agency from giving someone information. In fact, I
can go to someone’s door and give them
information if I want to even if I am not part of any
agency.

Kate Maclean: Obviously, in that case, it was
suspected that criminal acts were taking place with
someone’s finances, as well as possible abuse of
a vulnerable woman. Would you have no powers
whatever to investigate that under current
legislation even if you suspected that criminal acts
were taking place?
Andy Leigh: There is certainly a duty on us to
investigate and to report if we have evidence to
substantiate the suspicion. Often adults choose to
live in relationships that we would consider to be
inappropriate. We cannot get access into the
house without a complaint; we need evidence to
substantiate it. Often the information that we
receive comes to us not as a direct result of an
incident to which the police have been called but
second or third-hand—the information is often
hearsay, which makes it difficult for us to act. If we
find that someone has a lack of capacity, we can
use the provisions of the Adults with Incapacity
(Scotland) Act 2000, but it can take several weeks
for social workers to take action. That is a big gap
in protection for people, so we need emergency

It is not clear to me where the bill works. If you
could give an example of a situation rather than
just a generalisation, it might make it clearer.
Depending on how we define risk and abuse, I am
concerned that the bill might make it more difficult
to deal with the situations of vulnerable adults.
Could you give us a specific—hypothetical,
obviously—example of where the bill would allow
you to assist someone in a way that you cannot
currently do, even if you had to act more slowly or
get through more red tape?
Eibhlin McHugh: I can give you an example of
a woman who was living with a carer who was not
her relative. Several agencies, such as housing
and voluntary organisations, expressed concern
about the well-being of that individual. They were


324

3006

194

Health Committee, 16th Report, 2006 (Session 2) – Annexe C
3007

12 SEPTEMBER 2006

powers to allow us to get in and carry out an
assessment.

3008

legislation. The bottom line is that we might have
to fall back on legislation but, short of that, people
should feel that they have permission to get
involved.

14:15
Kate Maclean: Would amending the existing
legislation to include emergency powers have the
same effect as the bill?

I support the suggestion that was made at last
week’s meeting that we need to be clearer about
triggers when concerns escalate and about
consent.

Andy Leigh: Such an approach could close the
gap for adults with incapacity.

The Convener: We will come on to those
matters. I do not want us to get sidetracked now.

The Convener: Do the witnesses from NHS
Borders want to comment on that aspect of the
bill? Will the bill enable action to be taken that
could not be taken under the current
arrangements?

I want to ask Eibhlin McHugh about removal
orders. Where would we remove people to?
Currently, areas of civil law can involve the
removal of children at risk and I understand that
informal prioritisation takes place because there
are not enough places for children to be removed
to. Will resources be made available to ensure that
the approach in the bill works better?

Dr Sheena MacDonald (NHS Borders): I
support the comments of Adrian Ward, who gave
evidence to the committee last week. He said that
some groups of people would fall between the
Adults with Incapacity (Scotland) Act 2000 and the
Mental Health (Care and Treatment) (Scotland)
Act 2003. Although an amendment of the 2000 act
to provide for emergency powers would be helpful,
some individuals would not fall within the
definitions in that act.

Eibhlin McHugh: Resources are a major issue
for the implementation of the bill and all work to do
with adult protection. On the basis of work that we
have done, we envisage that the removal
provisions would be used infrequently, in a very
small number of cases. Where we placed
individuals would depend very much on their
needs. We would use current respite facilities for
some older people, as we have done when an
individual has voluntarily moved out of the
household for a period to allow work to be
undertaken.

The Convener: You mean the people who we
heard were being sent to bed at 8 pm.
Dr MacDonald: That is possible. I listened to
the discussion last week and I understand the
committee’s concerns. In general practice it is
common to come across middle-aged adults who
have been living with family members for many
years and who never received assessments at
school or in the workplace because such
assessments were not available at the time. We
become aware, often through anecdotes or
because multidisciplinary teams share information,
of levels of care that fall short of criminal activity.
We need to broaden the gateway, as Adrian Ward
said last week, but we also need to ensure that
when we take action we are clear about the
rationale for doing so.

The Convener: That approach has a knock-on
effect on the availability of respite facilities for the
rest of the community.
Eibhlin McHugh: Yes, it does.
The Convener: That is a big issue. What other
situations would you be talking about?
Eibhlin McHugh: Our respite facilities would
also be used for adults with learning disabilities. In
the past, we have had occasions on which we
have had to set up emergency arrangements for
individuals with learning disabilities. That has
involved accessing housing through our
homelessness section and putting in staff, 24/7, to
support those individuals.

The bill could support general practitioners as
key individuals in the process. GPs are not
employees of health boards; they are independent
contractors and instructions to become engaged
do not necessarily apply to them. We work in
accordance with good medical practice and
General Medical Council guidance when the risk
to a patient outweighs issues of confidentiality.
However, sometimes in the early stages of our
involvement the situation is not clear, so it is useful
to know that legislation underpins our involvement.
There has been quite a change in the behaviour of
independent contractors—the term includes not
just GPs but general dental practitioners and other
contractors who work in health—because they
know that their approach is underpinned by

Again, the response would be similar to what we
do at the moment when an emergency arises and
we need to provide care to an individual.
The Convener: From a Borders perspective,
could you give us a rough guess as to how many
removal orders there would be in a year?
Eibhlin McHugh: It is difficult to say. There are
probably one or two. We would probably want to
find ways of supporting the individual to remain in
their own home rather than issuing a removal
order.
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The Convener: What about an instance
involving a banning order for the carer so that you
were taking the carer away rather than the
individual? Where would they go to, particularly if it
was their own home?

in the care package, which means that we put in
more resources to address the needs that are
identified for that individual. Further, the
monitoring of that situation takes up more
resources, in terms of professional time, if there
are continuing risks.

Eibhlin McHugh: Again, we would need to
access resources for individuals who are
homeless and would need to work with our
homelessness colleagues to ensure that that
person was provided with accommodation.

Mr McNeil: Do you see the workload that you
have identified as being on-going or do you think
that, in the medium to long term, the risk
assessment will reduce the need for that type of
work?

We have come across a number of situations in
which there have been issues with the carer. For
example, there have been cases in which an older
person has behaved in an abusive way towards a
son or daughter who is living with them.

Eibhlin McHugh: Are you
vulnerable adult investigations?

about

Eibhlin McHugh: Once the investigation has
been carried out, the risks identified and a risk
management plan put in place, we need
professionals to implement that and to deal with
the on-going monitoring arrangements. Our
experience over the past two years is that we have
had a lot of activity involving people with learning
disabilities and we have had an increase in activity
with older people. We believe that the scope of the
bill will mean that there will be an increase in
activity with people who have physical disabilities.
Therefore we think that we will see a continuing
rise in activity.

The Convener: However, the one or two
banning orders and the one or two removal orders
add up to two, three or four cases a year.
Eibhlin McHugh: That would be a maximum, I
would say.
The Convener: That gives us an idea of the
situation. It is difficult for us to gauge the likely
number of cases across Scotland without finding
out the number of cases in particular councils.
Mr Duncan McNeil (Greenock and Inverclyde)
(Lab): Will there be a significant additional call on
your resources as a result of the new powers in
the bill?

Another important issue, which my colleagues
mentioned earlier, is the trigger for a vulnerable
adult investigation. Ultimately, social work activity
is primarily about assessing risks and needs. That
is our core business. Over the past year, we have
had to do a lot of work on clarifying how we deal
with lower-level concerns and ensuring that the
process that we use is appropriate. In many
situations, assessment and care management are
the more appropriate vehicle for addressing those
risks. A more intensive form of co-ordination is
required for higher-level risks, in which criminal
activity may be involved. We need the vulnerable
adult investigation process for those risks.

Eibhlin McHugh: Yes.
Mr McNeil: How?
Eibhlin McHugh: In a number of ways. The bill
deals with the setting up of committees and so on.
We have provided information on the cost of the
vulnerable adult unit. I can make a judgment only
on the basis of our experience over the past two
years, in which time we have done a lot of work on
training
and
awareness
raising.
As
a
consequence, there has been a rise in referrals
and investigations. In that regard, the main cost
has been in professional activity—in social work
time to carry out the investigation and in
management time to manage the investigation.
Good communication and co-ordination require
time.

Mr McNeil: My question was simply about the
amount of resources that are associated with that
work. Others may be able to pick up on and
replicate the extensive work that you have done.
The amount of work that has been put in is
obvious from your report and the information that
we have been given. Perhaps your work can be
used as a model for others to produce that sort of
impact.

The other areas in which there has been a
significant increase in demand on resources have
been to do with administration. We need
competent administration staff who have skills in
minute taking and are able to manage information
systems and so on. From our annual report, you
will see that, once the investigation is completed,
the outcome in the majority of cases is an increase
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Mr McNeil: If your risk assessment is right, you
should reduce the number of people who fall into
that situation, which should reduce the need for
investigation and so on.

Obviously, we would use the powers that you
are asking about only in situations in which there
is no other alternative. We would explore every
other option before we used them.
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The Convener: Ms McHugh mentioned the
issue of the triggering of an investigation, on which
Jean Turner has some questions. The issue has
been raised, so Jean Turner will want to develop
it.
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Dr Turner: Everyone has touched on the issue
of the trigger. As I understand it, the advantage of
the measures in the bill is that the burden of proof
that was previously required will be lighter. The
lighter-weight trigger in the bill will allow you to sort
out a situation that could eventually become
criminal. I understand that the bill will give you the
authority not only to enter people’s homes but to
go anywhere, such as into a hospital ward, if it is
suspected that the way in which someone is being
treated constitutes abuse in the broadest sense of
the term, even though it is likely that in most cases
there will be no criminal intent. Can you expand a
little on that issue? Will the bill meet a need by
changing the trigger that sets in motion a
vulnerable adult investigation? How does that
compare with what there has been in the past?

3012

deal with a situation based on hearsay? Most such
situations will involve people saying things without
absolute proof.
14:30
Eibhlin McHugh: This bill will be able to help us
with one of the areas. For many of the individuals
we work with, there are considerable difficulties in
providing the procurator fiscal’s office with reliable
evidence. Some of those individuals might have
significant communication difficulties in that they
are not readily able to describe what is happening
to them.
We have had several cases that have gone to
the procurator fiscal and been unable to proceed.
That has often been because of the quality of the
evidence.

The Convener: I should clarify that our
discussions last week highlighted the fact that,
although we tend to think of such investigations
being about entering people’s homes in order to
establish what the situation is, the power in
question will not be confined to entering people’s
homes. It will also allow council officers to enter
institutional premises, including hospitals and care
homes. Given that such institutions have their own
separate regimes, we are curious to know how
that aspect will work.

The Convener: How will the bill change that?
People who have severe communication
difficulties will continue to have very severe
communication difficulties.
Eibhlin McHugh: The bill would only change
the situation in that it would give us powers. At the
moment, if such individuals are not covered by the
Adults with Incapacity (Scotland) Act 2000 or by
the Mental Health (Care and Treatment)
(Scotland) Act 2003, the only recourse is to
common law. In many situations, we do not have
adequate evidence for that.

Eileen Moir: With all the work and training that
we have done in the Borders, I think that such
abuse would be much less likely to remain
undiscovered in a hospital environment. However,
I am not sure how the bill will facilitate the process.
Such investigations will not be held up in any way
because of the bill, but I am not sure how it will
facilitate them over and above the types of
processes that hospitals have for raising such
concerns.

Dr Turner: So you are really saying that you do
not need substantial evidence to go into a
situation. Could one person’s expression of
concern be a trigger? Would you act on one
person’s concern or would you need to have
health visitors, district nurses, the general
practitioner, the neighbours and so on involved?
What would be the lightest trigger that would set
things in motion? It is quite a serious thing to be
able to walk into someone’s home.

Dr Turner: I am not sure that a local authority
officer could enter a hospital and examine case
notes to determine the situation in a ward.
Normally, it would be for the NHS board to go
through its own processes. Also, I am not sure that
a local authority officer could arrive unannounced
at a nursing home or whatever, given that nursing
homes are inspected by the Scottish Commission
for the Regulation of Care. There are overlaps. I
can envisage a number of scenarios in which the
main issue is that the bill will provide the
opportunity to enter premises, whatever they are.
Under the bill, the required burden of proof will not
be as strong as was previously the case and
seems to be less than what is required under, for
example, mental health legislation.

Eibhlin McHugh: We would act on all concerns,
but our response would be different in each case,
depending on the level of concern. When we
receive an expression of concern from one
individual, our first response is to seek more
information about the situation. We would seek
information from every other professional who is
involved. We would then judge whether the
situation can be managed and addressed using
the normal processes or whether the concerns
and risk are at a level that requires closer coordination.
If an older person with dementia alleged that a
paid carer had hit them, we would consider that
situation in relation to the employment of the carer
as well as all the other evidence that might be
around. The allegation might be part of a pattern
that is related to the dementia, in which case we

Many such situations arise when people just do
not get on with other people. What triggers might
involve staff going in? Would general practitioners
and carers going out into people’s homes have
more protection if it will be possible to step in to
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would work with the care provider and use
assessment and care management to ensure that
the situation is continually monitored. Obviously, if
there is more substantial evidence or if
investigation
and
discussion
with
other
professionals who go into the household show that
there are grounds to do so, we would progress
through a vulnerable adults investigation.

balance of probabilities. The bill certainly seems to
give us the option to consider using civil legislation
powers.
The Convener: The biggest part of what you
described seems to be about information sharing
and about being able to bring it all together. Why
on earth are you not doing that right now? What is
stopping that?

Dr Turner: Many people say that things have
happened to them when they have not. We accept
that we are here to protect vulnerable adults, but
through our work in primary care, we all know that
people come up with situations that are not true,
for whatever ends, and also that some relatives do
the same thing. It is quite a thing for a carer to be
going into somebody’s private space.

Eibhlin McHugh: We are doing that.
The Convener: So why do you need the
legislation?
Eibhlin McHugh: We do not—
The Convener: You do not need the legislation
for the information sharing.

The Convener: Does anyone else want to come
in on triggers? We are straying on to the next point
and I want to bring Nanette Milne into the next part
as well. The two issues start to become quite
intertwined.

Eibhlin McHugh: I think Sheena MacDonald will
have some comments to make about the
participation of primary care professionals in
information sharing.
Information sharing is happening at the moment.
The bill will give us additional powers in a small
minority of cases in which we do not have the
powers to assess and to ensure the protection of
the individual—cases that are not covered by the
Adults with Incapacity (Scotland) Act 2000 and by
mental health legislation. The bill will also extend
intervention to people who do have capacity.

Dr MacDonald: The parallel that we discussed
in relation to the pre-investigative case conference
stage was with child protection. In the Borders, we
have tried to encourage the multidisciplinary team
to come together to bring all the little bits of
information together in examining whether the
situation is cause for concern. It might be that
although there is one bit of evidence, someone at
the case conference who has been going in daily
has never seen any evidence of abuse and the
person who has been seeing the individual weekly
for her bath has never seen such evidence. We
can seek guidance from the adult protection unit:
we can say, “We’re not actually sure about this.
What do you think? This is the evidence to date.”
The key issue over the past year has been the
absolute need for multidisciplinary discussion and
sharing of anecdotes to see whether they build up
a picture of evidence.

Eileen Moir: That is the case, but the bill will
also add the support of the adult protection
committee, the co-ordination of information and
the coming together of professionals to provide an
overarching
strategy
on
protection
and
information, which is not in place in the meantime.
Information sharing does happen in the Borders,
but the co-ordination function is crucial.
Lesley Boal: I would like to add something from
a police perspective. I know that the Borders
situation is different, because it provides an
example of co-located units working together with
police, councils and health authorities. Other parts
of the Lothian and Borders police area also have
co-located units. However, we must remember
that, although information sharing is working well
in Lothian and Borders, child protection has been
on the agenda for the past 15 years and every
single public inquiry into the terrible tragedies that
have occurred has highlighted failings in
information sharing.

Andy Leigh: On thresholds and concerns that
are based on information from only one person, I
have found that we must take each case on its
merits. We consider the nature of the alleged
offence and the adult’s vulnerability, and we then
hold an initial referral discussion to consider other
concerns and the information that we can bring
together from the various disciplines. We mirror
child protection guidelines in that respect. We
might at first have only one concern or only one bit
of information, but by the time we have pulled all
the information together and looked at all the
background information about the address, about
the complainer and about the suspected abuse,
we have a clearer picture and are able to make an
informed decision. The burden of proof depends
on whether we are talking about criminality, which
would have to be established beyond all
reasonable doubt, or about civil evidence on the
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Kate Maclean: Is that because appropriate
action has not been taken under the current
legislation, or because of a lack of legislation? I
have not read all the reports in depth, but it
appears that, in some cases, appropriate action
was not taken under the existing powers, rather
than the legislation being inadequate.
Lesley Boal: You are probably right to suggest
that some legislation has been misinterpreted or
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The Convener: We should bear it in mind that it
has been said that such orders would be expected
to be used only once or twice a year.

misunderstood. However, I think that including in
the bill a duty to co-operate would be beneficial.
Mrs Milne: A broad definition of “adults at risk”
has been welcomed in the Executive’s
consultation. Are you content with the definition in
the bill?

Eibhlin McHugh: Banning orders would be
used in a small minority of cases. We would
always want to co-operate with everyone who is
involved in a case. Especially where a parent and
a young adult are involved, we would want to work
with whatever good will remains in the relationship
in order to secure the protection of the individual
who requires it. The bill’s principles are
appropriate, and banning orders would be a last
resort.

Dr MacDonald: I run the risk of boring you by
saying that it is good to hear that there is
consensus. I agree with what Orkney Islands
Council has said about the use of the word
“ageing”. People who suffer from an infirmity or
come under the other descriptions of “adults at
risk” could include older people. To leave “ageing”
in isolation is probably potentially discriminatory; it
could be embraced by the other language that is
used.

Let us consider the situation in which an older
person who has lived in his or her own home for a
long time has a son who has returned to that
home, and whose behaviour is disruptive and may
put the individual at significant risk. In such
situations, the best option by which to secure the
individual’s well-being is to provide support to the
son to move on, which can be done by using
legislation.

I would support a broader definition of “adults at
risk”—one that goes beyond what some people
might think is quite a narrow definition of people
who could suffer abuse or harm. I am thinking in
particular about adults who are at risk because of
their circumstances—the environment or the
people around them. We discussed that matter at
great length on the way here in the car and have
done so previously. A broader definition is
required.

The Convener: Why does that not happen
now?
Eibhlin McHugh: It does happen, in the sense
that we would work with such an individual, but we
would have difficulties if an individual refused to
move on or to leave the family home. The bill will
allow us to take into consideration the undue
pressure that the vulnerable individual may be
under.

The Convener: There is concern about use of
the word “abuse” because it carries the
connotation that a deliberate act that has harmed
somebody has taken place. However, much of
what we discussed last week would fall into the
category of neglect, or benign neglect. There are
issues in that respect, particularly in long-standing
family situations. Perhaps not all members of a
family will be aware of the best ways of dealing
with matters, so perhaps the word “abuse” is not
the best word to use in such circumstances:
people in such situations are frequently not
intentionally abusive. However, what they are
doing may not, for all sorts of reasons, be in an
individual’s best interests, which is not to say that
they have deliberately set out to abuse the
individual. Do you agree that that is an issue?

Mrs Milne: The bill seems to be similar to other
legislation. Kate Maclean has raised the issue of
amending legislation. Could what the bill is trying
to achieve be done by amending the Adults with
Incapacity (Scotland) Act 2000 or the Mental
Health (Care and Treatment) (Scotland) Act 2003?

The Convener: Helen—do you think all the
issues to do with banning orders have been
covered?

14:45
Eibhlin McHugh: The bill focuses on individuals
who do not have a mental disorder and may have
capacity, but who also require support and
protection. It is the group in respect of whom we
do not have statutory powers to intervene. The bill
will give us those powers. I reiterate the
importance of the section about undue pressure.
Many individuals may be living in fear of an
abuser, or the nature of their relationship is such
that it is enmeshed and there is a need for us, as
professionals, to create space to allow the
individual to receive the help that they need.

Helen Eadie (Dunfermline East) (Lab): More or
less, but I was going to ask whether the witnesses
want to add anything about whether the banning
orders will be effective. One of the issues that
arose most frequently in the submissions was the
different orders that have been proposed.

Euan Robson (Roxburgh and Berwickshire)
(LD): Are you satisfied with the general
governance arrangements for adult protection
committees, as set out in the bill? You have
experience of how you need to operate and you
have developed some of those governance

Dr MacDonald: Yes.
The Convener: Nanette, do you want to follow
that up?
Mrs Milne: The matter has been dealt with.
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arrangements. Should anything be added to or
taken out of the bill? What is particularly
interesting is the duty that appears to exist for you
to encourage the development of skills. Is that a
departure from or growth of what you are doing at
present?

Eibhlin McHugh: No.
Andy Leigh: To reinforce the point, it is
incumbent on committees to ensure that they
establish strong links with the other disciplines.
Experience has shown that links with child
protection services and criminal justice services
are important, especially in relation to sex
offenders.
Multi-agency
public
protection
assessments are now coming in, and we are
identifying and establishing links with the different
disciplines. It is important that, when committees
come together, they bear that in mind.

Eileen Moir: The concept of the adult protection
committee is welcome. Its great strengths are its
co-ordination of all of the agencies and the fact
that it has an independent chair. The bill says that
the committee should lead on investigations. I
have some discomfort about that because of the
nature of the committee, which is about setting
strategy and ensuring that training and skills
development take place. The committee should
take steps to ensure that significant incidents are
investigated and take evidence to support that.

The Convener: I thank all the witnesses for
coming this afternoon. They are, of course,
welcome to stay and listen to the evidence from
the next panel of witnesses, if they so wish. We
will take a couple of minutes to change over the
witnesses.

Euan Robson: How do you see the adult
protection committee and the child protection
committee co-operating? What is your experience
of that, particularly in the context of someone who
is passing from the child protection committee’s
remit into the adult protection committee’s remit?
Do you envisage common staff and so on?

14:52
Meeting suspended.
14:54
On resuming—

Eileen Moir: I sit on both committees and I have
deputies who are able to cover for me in both
instances. The head of children and families sits
on both committees. There are probably others,
such as the police, who also do so. However, it is
important that it is not just down to individuals; it is
about ensuring we have in place the clear systems
that will operate independent of any individuals.

The Convener: I welcome the second panel to
the meeting. From the far left, the witnesses are
Sandra McDonald from the office of the public
guardian; Liz Norton from the Scottish
Commission for the Regulation of Care; Val de
Souza from the Convention of Scottish Local
Authorities; Harry Garland from Orkney Islands
Council; Louis Skehal from North Ayrshire Council;
Dr Donald Lyons from the Mental Welfare
Commission for Scotland, who has previously
appeared before us; and Glenda Cook from
Greater Glasgow and Clyde NHS Board.

Euan Robson: Should there be a requirement
in the bill for co-operation, or is it sufficient to infer
it or to be silent on it? As I read it, there is nothing
to require co-operation.
Eileen Moir: It is important to require cooperation. As Dr MacDonald said, it would be
helpful to support and enable others—for example,
general practitioners—to contribute. There would
be benefits to requiring co-operation. Perhaps
some of my colleagues would like to add to that.

I want the discussion to be conducted more as a
round table, although we are not set up in a roundtable fashion. Members will have questions, but I
want a bit of cross-questioning between
witnesses. We will not just have a committee
member asking a question that witnesses answer;
we will try to have a more free-flowing discussion.
It would help the official reporters if only one
person spoke at a time; I know that that can
sometimes be a bit difficult.

Eibhlin McHugh: Co-ordination of adult
protection and child protection is important. In the
Borders, we have seen the benefits of our
vulnerable adult protection committee in furthering
integrated working along those lines. The other
matter that is particularly important is criminal
justice representation on the committee. Many of
the vulnerable adults or adults in need of
protection and support with whom we work may
also present risks to community safety, so it is
important that we work closely with our criminal
justice colleagues.

To open up the discussion, I ask the witnesses
whether additional legislation is needed. Most
respondents to our call for evidence were
generally in favour of the bill’s general principles,
but you will have detected a note of scepticism in
the committee about why the bill is required. Will
you address that as specifically as possible
without being too long winded?

The Convener: You established in the Borders
the vulnerable adult protection committee with
criminal justice representation and co-operation,
but you did not require legislation to do any of that.


330

3018

Glenda Cook (NHS Greater Glasgow and
Clyde): We confirm our broad support for the bill.
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We expect it to be put into practice through our
community health and care partnerships, which
operate in partnership with the social work
department, which we expect to be the lead
agency.

3020

interesting to hear the debate this afternoon and
the scepticism that is around, which the convener
mentioned—the question is whether the bill takes
a sledgehammer to crack a nut.
Balance is involved. There are people about
whom we are concerned and for whom we cannot
act. In your question to Scottish Borders Council,
convener, you said that it had done all that it
described without legislation, but the council acted
on the back of a series of serious incidents.

We confirm our support on the basis that, as has
been said, the Adults with Incapacity (Scotland)
Act 2000 and the Mental Health (Care and
Treatment) (Scotland) Act 2003 do not cover a
number of people—people who have capacity but
who could be vulnerable to abuse from carers. In
several cases, we cannot help those people or
improve their quality of life.

The Convener: We do not want to discuss the
series of incidents. The point that I made was that
legislation was not required to achieve the result
that everybody thought was better. We are talking
about passing legislation to achieve something
that, to many of us, is beginning to appear to be
achievable by other methods.

Dr
Donny
Lyons
(Mental
Welfare
Commission for Scotland): I will make a general
point and a specific point. The general point is
about whether the bill is needed and whether
existing legislation allows intervention. The same
argument could have been mounted about the
2000 act. Instead of passing that act, Parliament
could have amended existing legislation. However,
the 2000 act set a tone and a direction and
provided a general overview—Dr MacDonald said
that about the bill. We think that that is needed.
We have investigated some situations in which an
intervention was made under existing legislation,
but that is not always clear. The tone that the bill
will set and the emphasis that it will place are
important.

Louis Skehal: I think that, like Borders council,
we would say that a number of people live in
complex circumstances in which we are unable to
intervene. The bill would allow us to intervene.
Harry Garland (Orkney Islands Council): I am
absolutely clear that we need additional
legislation—we should not just build on other
legislation. I agree with colleagues who have
already spoken. The net needs to be closed.
People have asked, “Why isn’t this happening
anyway?” and there has been a great deal of logic
in their points. However, the new bill builds on
what is good practice.

I will give a specific example, for which I thank
my colleague Margaret Anne Gilbert, who is
present. A man is injured in a road traffic accident
and a relative of his contacts the local authority to
say that his estranged wife has moved back in
with him. The man has contacted the relative to
say that his wife is not looking after him and
alleges that she pushed him down the stairs, but
he does not want the police to be involved. The
wife does not want to let anybody into the house—
she refuses to let other relatives, social workers or
anybody else enter. We do not know whether the
guy has a mental disorder, but we know that he is
vulnerable. Nothing in existing legislation would
give the local authority a clear steer on how to
become involved. That came up when Kate
Maclean asked for an example.

In Orkney Islands Council, we already have an
adult protection committee—we do not have an
adult protection unit but we do have a committee
and it has been in place for almost a year now.
That committee has allowed us, as professionals,
to share information and to consider issues. That
has been immensely helpful, but it has not allowed
us to protect everyone in the way that we would
like—or at least to go down the assessment
route—because the legislative framework is not
there.
My experience lies in local authorities, where
there is huge pressure on resources—especially
on social work resources. If there is not a duty to
undertake certain actions, the resources in the pot
will not go towards what we would all like to be
doing—preventive work. The new legislation would
clearly enable local authorities to focus on
preventive work, which is an area of protection
that society needs.

Kate Maclean: I would have thought that
legislation covered the fact that people are not
allowed to push others down the stairs, so the
police could become involved. If somebody is
concerned about a relative and a criminal act has
been committed, they should ask the police to
investigate.

15:00
The Convener: What is the view of the
Convention of Scottish Local Authorities on this?

Dr Lyons: Okay. If just the other allegations
were made, it would be difficult to intervene.
Existing law would not cover that.

Val de Souza (Convention of Scottish Local
Authorities): COSLA represents 31 local
authorities that are unanimous in their support for

Louis Skehal (North Ayrshire Council): We
support the bill’s general principles. It has been
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the bill, for the reasons that my colleagues have
outlined. The powers in the bill are not
superfluous. All the local authorities have spent a
long time looking into the bill and they support it.

Liz Norton: I am talking about some people with
capacity and others who lack capacity. If people
lack capacity, powers are available under the
Mental Health (Care and Treatment) (Scotland)
Act 2003 and the Adults with Incapacity (Scotland)
Act 2000, which make it easier to make a referral
to social work as the lead agency for assessment.
However, for people with capacity, it is not always
easy to achieve clarity about which agency will
take the lead in doing something about a difficult
situation.

The powers that will come with the adult
protection committee relate to interagency cooperation and cannot be underplayed. When it
comes to different responsibilities for adult
protection, the net spreads very wide and covers
many agencies. The adult protection committee
will be a vehicle that will help us to standardise our
approach and make it robust. We will be able to
get things right—across the board and across the
country.

Although the care commission can investigate
complaints, we have no powers of entry into
people’s homes. However, some people receive
care-at-home services or housing support while
living in their home. The powers of entry that the
bill will confer on investigating agencies are
important.

Sandra McDonald (Public Guardian): In the
office of the public guardian, our primary focus is
on part 2 of the bill. I appreciate that the
committee is probably more interested in part 1,
which we also support, and which has a focus
complementary to ours. We focus on incapable
adults but, as we have heard already today, there
are adults who are capable but nonetheless
vulnerable.

Mr McNeil: I am heartened by the support for
the bill. I have an individual point. I believe that it is
better that we are driving the changes through
new legislation rather than as a result of a crisis,
such as the one that drove Scottish Borders
Council’s ambition to put in place its current
services. The present process will ensure better
practice across the board as a result of new
legislation, not a crisis.

I agree with Val de Souza. In our experience of
working nationally—across all local authorities and
various health boards—it is quite difficult to find a
consistent or standard approach. It is difficult to
know how people can act in a consistent,
multidisciplinary and sharing fashion unless there
is a duty in legislation.

Shona Robison (Dundee East) (SNP): Liz
Norton talked about care that is provided in
people’s homes. At present, how would concerns
in that setting be handled differently from how they
would be handled in a care home and what will
happen once the bill becomes law? What would
happen differently in practical terms?

Liz Norton (Scottish Commission for the
Regulation of Care): I reiterate some of the
comments made by my colleague from the office
of the public guardian. The Scottish Commission
for the Regulation of Care is a national
organisation operating right across Scotland, and
we find when we make referrals that there is no
standard response for investigations into situations
in which adults are at risk.

Liz Norton: At present, we have a statutory duty
to investigate complaints. We can also inspect
services at any time. We often investigate a
complaint by carrying out inspections at any time
of the day or night. There are two access points:
through a complaint that is reported to us or
through an inspection, which could be routine or
prompted by an allegation. Under the Regulation
of Care (Scotland) Act 2001, we can take a range
of sanctions against a provider and we can take
action to prevent abusive situations.

The Convener: What if the adult at risk is in a
home that is inspected by the care commission?
Liz Norton: We have a statutory duty to
investigate complaints. In the course of our
investigations into adults at risk, we often uncover
some elements of abuse. That happens not only in
care homes, but in a range of different care
settings. It would assist us tremendously if—as
there is in child protection—there was absolute
clarity about who was the lead agency, about what
duty there was to share information with other
agencies, and about who was taking forward the
intervention. The situation in child protection
matters is absolutely clear, but the same clarity
does not exist in relation to the protection of adults
who are at risk.

In situations in which a provider is not aware of
the actions of individuals whom it employs or who
might be visiting—there is a range of such
situations—the powers in the bill will allow us to
refer and make orders. To give just one example,
a visitor to someone in a care home could carry
out abusive actions. It would be difficult to use any
sanction under the Regulation of Care (Scotland)
Act 2001 to prevent that. However, some of the
provisions in the bill will allow the protection of
individuals from abusive visitors.

The Convener: We are talking about capable
adults who are at risk. Is that what you mean?
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Shona Robison: For clarity, I understand your
point about the application of the bill to situations
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Dr Lyons: There are many other lower-profile
cases that are much better guides.

in people’s homes, which is fairly straightforward,
but you are saying that, although the bill will not
add value to the inspection of problems that relate
to care home providers, owners or staff, it may
give additional protection in cases in which outside
people come into care homes.

You are partly right to question whether the bill
is necessary. We have investigated cases in which
we have identified opportunities to intervene under
existing legislation. There is a new case on our
website and in our annual report this year under
the name of Mr H that I would encourage the
committee to have a look at. However, there are
cases that we have investigated where it has been
unclear whether incapacity existed in relation to
decisions an individual had to make or that had to
be made for them. There was also difficulty in
getting access to individuals to find out whether
incapacity was present.

Liz Norton: That can lead to problems. For
example, relatives or other visitors can carry out
financial abuse on the premises. In that situation,
the provider has no locus of control and there
might not be sufficient evidence of criminality.
We believe that the bill’s provisions could deal
with certain complex situations in which providers
have told the care commission that they cannot do
anything—for example, having no power to
prevent someone from visiting their mother, who
has been subject to abuse. I think that the bill
would bring added value for certain circumstances
that arise in care homes. For people who live in
their own homes, it would be useful to be able to
refer some matters straight to the lead agency for
investigation.

I think that there is a need for a bridging or some
sort of breathing space between two different
situations. On the one hand, there are individuals
with capacity and autonomy who should make
their own decisions without interference. I do not
think that anyone around this table would argue
that we should interfere with people’s autonomy.
On the other hand, there are people who are
clearly incapable who would come under the remit
of the 2000 act or the 2003 act. However, there is
an in-between situation in which we cannot
determine whether there is incapacity, either
because we are not sure or because we cannot
get access to the person to find out.

The Convener: Before we go on to the issue of
definitions, Kate Maclean wants to come back in.
Kate Maclean: I want to pick up on something
that Duncan McNeil said. Obviously, nobody
wants vulnerable adults to be abused. I suppose
we are trying to decide whether more legislation is
necessary, or whether current legislation is
adequate or should be amended. The high-profile
cases did not happen because there was no
appropriate legislation; they were the result of a
failure to take appropriate action. Will the bill make
people do their jobs so that appropriate action will
be taken? I understand everybody’s concerns; if
we could legislate to make it impossible for people
not to do their jobs properly, that would be
fantastic—we would have cracked it. What in the
bill will prevent failures from occurring in the
future?

The advantage of the new bill is that it will give
us a framework in which we can think about
people’s vulnerability in terms of the bill’s
definitions and principles. We would be able to use
the bill’s provisions to intervene, although perhaps
only in the short term. I might come back to that
because I am not sure what happens when the
orders end after the seven days, six months or
whatever.
The bill’s provisions would give us the
opportunity to intervene and would give us
breathing space. We might have to decide in a
particular situation whether it was necessary or
more appropriate to use other legislation. Some of
the other bits of legislation, especially the 2003
act, might be unnecessarily restrictive for the
individual and removing them to hospital for
treatment for a mental disorder might not be what
is required.

Dr Lyons: I will answer that, but I will first pick
up on a previous point. Under the 2000 act and
the 2003 act, we can intervene only in the case of
a named individual; we cannot do so with anybody
else, except for powers to restrict visitors under
the 2003 act. For example, for someone in a care
home, the 2000 act would allow us to get an
order—presumably under the guardianship role—
to restrict who a person may or may not consort
with, but that would give us powers only in relation
to a named individual and not to anybody else. It
would be against the tone and spirit of the 2000
act and the 2003 act to try to change that position.

15:15
Glenda Cook: Without the bill, we would
probably have to do much adult protection work
under the AWI act, which just does not apply to
many of the people for whom we have multiagency, vulnerable adult protection procedures.
We might need some of the powers to assess
whether the AWI act applies.

It is perhaps not the best thing to do to make
legislation on the basis of high-profile cases.
Kate Maclean: I agree. I think that that is what
we are doing today.
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Mrs Milne: How do you feel about the use of the
term “abuse” and its definition in the bill? Is the
definition of an adult at risk of abuse broad enough
to cover the people the bill is intended to protect?

bit eccentric and the issue was one of lifestyle.
Our difficulty was that we could not get access to
him. Eventually we used some of the other powers
that you are talking about. I think that we got the
police to knock down the door, but we were very
reluctant to do that.

Liz Norton: The definition is wide and can cover
a range of situations. I concur with others who
have expressed their concern about the absence
of the word “neglect”. Harm, whether intentional or
not, needs to be encapsulated in the definition.

The Convener: I am glad to hear it.
Val de Souza: It took two years. Neighbours
were phoning us with concerns.
The Convener: Was he well?

Dr Lyons: I am sure that the committee has
heard a few people make this point, but I
emphasise that age does not necessarily make
people vulnerable; it is the illnesses and
disabilities that go along with increasing age that
do that.

Val de Souza: He was not. The diagnosis was
Diogenes syndrome. He was living in complete
squalor. He was taken to the Edinburgh royal
infirmary for a mental health assessment and was
returned with support to his home. That was a
good outcome, but the case frustrated the services
and left us for a long time in a revolving-door
situation, uncertain of how to approach it.

We also have to consider self neglect. Let us not
forget that people can become neglected because
they do not have anybody, not because somebody
is failing in their duty of care. One of the most
difficult situations to deal with is the so-called
Diogenes, or senile squalor, situation, whereby the
person, without appearing to have any specific
mental illness or dementia, ends up living in
squalid, unsanitary conditions in old age. They are
clearly neglecting themselves, but it is difficult to
determine capacity or incapacity.

The Convener: I invite Janis Hughes to speak,
as she would like to raise an issue that we raised
last week.
Janis Hughes (Glasgow Rutherglen) (Lab):
Your case study highlights the issue that I want to
raise: human rights. Article 8 of the European
convention on human rights protects a person’s
right to a private and family life. You say that you
had suspicions about the welfare of the gentleman
concerned, but that you had no powers to
investigate the situation further. There is a very
thin line between providing you with such powers
and protecting a person’s right to a private and
family life. Do you think that the bill has the
potential to breach that right, because it would
give you more powers? In one way that would be
a good thing, but would it conflict with the
protection of someone’s human rights?

I also have to consider how to intervene to get
care and treatment for people with a mental
disorder who become physically unwell, but refuse
to leave their own home. Perhaps we will revisit
that issue.
The Convener: How do you stop adult support
and protection becoming a lifestyle issue? How do
the definitions prevent complaints being made or
concerns being expressed about someone’s
lifestyle, rather than neglect or abuse?

Val de Souza: In such situations, professional
judgment is important. There will always be
tensions between people’s right to be protected
and their right to determine how they live their
lives. The Human Rights Act 1998 provides us
with guidance on that issue. When we reach the
very fine line to which you refer, professional
judgment must come into play, alongside the
powers that the bill will give us. I do not think that
people will say, “Now that we have the powers, we
can go in a day after referral.” There will still be a
great deal of discussion and information gathering
by different professions, people who know the
person and the person’s family. That is embedded
in good practice, which we hope to support and
promote along with the bill and the powers that it
provides. None of us would say that there will not
at times be tensions, but we will try to make good
professional judgments in such situations and will
record the reasons for our judgments.

Dr Lyons: There are people with lifelong
strange patterns of behaviour.
The Convener: That depends on perception,
does it not?
Dr Lyons: Yes, and we have to make fine,
case-by-case judgments.
Val de Souza: Donny Lyons mentioned
Diogenes. One of the most difficult cases that I
dealt with as a social work practitioner was a
situation where we suspected that a gentleman
who lived not far from here was living in squalor,
but we also had reports that he was quite well. Our
problem was that we could not access him to
make the judgment. The bill would have given us
the power to do that quickly. I do not want to
exaggerate, but the case was referred to us
probably every two to three weeks for a year to a
year and a half. A pattern built up, because of the
amount of concern expressed, even though it
might have been quite low-level concern. We had
to consider whether the gentleman was just a wee
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Janis Hughes: I accept that you make such
judgments in your daily lives as professionals.

204

Health Committee, 16th Report, 2006 (Session 2) – Annexe C
3027

12 SEPTEMBER 2006

The Convener: Using the shortness of the
timescale as a reason to deny an appeal process
might, in itself, be an issue.

Jean Turner said that the bill may provide you with
the facility to have more lightweight triggers. Do
you think that your professional judgment is
challenged in respect of human rights?

Dr Lyons: It may be. It is reminiscent of the
arguments that we are having over when to invoke
part 6 of the Adults with Incapacity (Scotland) Act
2000.

Harry Garland: You are right to say that we
must make professional judgments in such
situations. We all operate under various codes of
conduct, which take account of people’s right to
make choices, their right to run risks and their right
to dignity. Those rights are embedded in the codes
for each of the different professions. The
advantage of the adult protection committees for
which the bill provides is that they bunch together
the different codes of professional ethics, which
should produce a better outcome.

The Convener: Yes. Helen Eadie wants to ask
about triggers.
Helen Eadie: Do you think that we should clarify
in the bill what would constitute a trigger for an
investigation to take place?
The Convener: We discussed this issue when
we talked about the triggers not being as serious
as they might have been in the past. The
committee is slightly concerned—the examples
that Adrian Ward used last week were a little
alarming to us—because the matter gives rise to
lifestyle issues rather than anything else. Helen
Eadie is trying to establish a sense of what you
would regard as an appropriate trigger.

As the committee has heard, we should be
enabled to make decisions more quickly. We may
decide after two years that nothing needs to be
done in a case. It is possible that we could make
that decision after the first couple of people make
a complaint, which might allow the person in
question to enjoy a better quality of life. People
would not be concerned about them because we
could say that we have assessed the situation,
that there is no need for intervention and that the
person has the human right to live as they are
living.

Helen Eadie: It is about sharing information
between agencies, as well. The question of what
information it is appropriate to share between
agencies came up last week.

We are talking about the extremes.
Unfortunately, we all too frequently come across
grey areas, such as when people have capacity
but are in abusive situations. That is where the net
needs to be closed. We could all share many
examples of such cases, but we do not want to
provide details that might identify people.

Harry Garland: The benefit of the adult
protection committees is that they can look at what
the triggers might be in local situations. Scotland is
a diverse place, and there is a wish to have
consistency in protection and enablement
throughout Scotland. There may be different
issues in different areas. For example, a difficult
situation on a remote island where there are no
resident health visitors, doctors or social workers
might trigger a protection committee to look at the
issues earlier than a similar situation in a different
area. I do not think that it would be wise to create
blanket triggers. Each case has to be assessed
individually, taking into account the circumstances
around it.

The Convener: The orders that are provided for
in the bill cannot be appealed against. Do you
think that that is appropriate?
Dr Lyons: There may be an issue with article 5.
The Convener: Article 5 of the ECHR?
Dr Lyons: Yes. According to article 5 of the
ECHR, anybody who is deprived of their liberty
must be able to challenge that and have a
decision made on it speedily by a competent court.
That might be worth looking at.
The Convener: Making the orders
appealable is, potentially, an ECHR issue.

Dr Lyons: The issue is perhaps more for the
code of practice than for the bill.
Sandra McDonald: At the moment, there is
nothing to say what triggers our investigations
concerning incapable adults, as the issues can be
far reaching. Inevitably, the matter has to be left
fairly open.

non-

Dr Lyons: It may be if the adult is deprived of
his or her liberty as a result. I am thinking about
some of the arguments that we have had over
when to invoke the Adults with Incapacity
(Scotland) Act 2000.
The Convener: Involving
removal orders, and so on.

banning

3028

Ms McHugh from Scottish Borders Council gave
a good response to the question how best practice
would risk assess and risk manage early on and
escalate an investigation only when that was
necessary. The convener was also correct in her
summary of what was said—a lot of cases are to
do not with abuse, but with omission and neglect.
We are pleased to have early triggers in dealing
with incapable adults.

orders,

Dr Lyons: Removals orders, certainly, although
the short timescale might be an issue. We are not
sure what will happen after one of the orders is
made.
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Dr Lyons: It is to be the subject of my next
inquiry.

We risk assess in the way that was described,
and a lot of the work that we undertake at that
point is coaching, mentoring and training people to
do things a bit differently. They are absolutely
mortified that they were doing something wrong in
the first place. That early opportunity removes the
need to have a higher-level trigger that can be
used later. I therefore commend the opportunity to
have wide-reaching, lower-level triggers as long as
they are handled appropriately in the professional
manner that has been described.

The Convener: We very much want to see that
happen.
Dr Lyons: It would be helpful.
Sandra McDonald: We have the same sort of
issues with incapable adults. They might be clearly
incapable, but because it is difficult to determine
their ordinary residence, they feel as though they
are left in the middle without knowing who is
responsible. I support your suggestion.

15:30
Louis Skehal: It is interesting to note in the
Borders report that the highest level of reported
abuse was financial. It is often difficult for us to
access people’s financial accounts because
access is blocked massively. Human rights issues
are involved in what is becoming an increasingly
difficult and complex area. After the initial
assessment, a judgment is made about whether a
trigger is activated. At that stage we make the
judgment about whether to leave things as they
are or to enforce the duties and powers. Having
the opportunity to investigate is the key to
prevention.

The Convener: I thank all the witnesses for
coming along this afternoon. You might have
wished to say something else today, so if anything
occurs to you as you go out the door, please do
not hesitate to get in touch with the clerks. Your
submissions will be circulated to all committee
members.

The Convener: I have a final question, which
relates to part 3, although it might not be for
everyone on the panel. It arises from evidence we
received from an individual who spoke about his
experience of ordinary residence during transfer
between a local authority in England and one in
Scotland. One of his views was that transitional
arrangements need to be put in place to ensure
that any individual who is caught up in that way is
supported while the various local authorities come
to some agreement about the long-term
resourcing of the services. The same issue arises
in various contexts.
Does anybody have a view about whether the
bill should provide for guidelines about transitional
arrangements to ensure that people do not find
themselves in limbo for X weeks or months while
two local authorities argue with each other about
who is responsible for what? Do not say that that
does not happen, because it does.
Harry Garland: From Orkney’s perspective, we
all too frequently have inward migration by people
who require services—even in some of the remote
isles—which causes massive problems. There is
value in having in the bill some specific
recommendation about transition.
The Convener: Does Louis Skehal agree?
Louis Skehal: Yes. We need to develop a
protocol. The Association of Directors of Social
Work looked at developing an ordinary residence
protocol to provide that somebody picks up the tab
while negotiations go on.
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12 September 2006 (19th Meeting, Session 2 (2006))- Supplementary Written Evidence
SUPPLEMENTARY SUBMISSION FROM COSLA
As you will be aware, COSLA gave evidence to the Health Committee last week in connection with
the Adult Support and Protection (Scotland) Bill.
Val de Souza who represented COSLA on this occasion and COSLA officers who attended the
session were surprised at the line of questioning adopted by the Committee - querying the need for
the legislation - and, having heard reports of this week’s evidence session, increasingly concerned
that the future of the Bill could be prejudiced.
I am therefore writing to you directly to underscore COSLA’s support for the principle of the Bill.
We are aware, as our evidence mentions, of the human rights issues the Bill raises, but have no
doubt these principles can be respected whilst also ensuring that vulnerable adults are protected
in law.
I know that the local authority community would be extremely disappointed and concerned if this
legislation fell. If COSLA can do anything that would assist in securing its passage through
Parliament, please do not hesitate to contact me.
Cllr Eric Jackson
Social Work & Health Improvement Spokesperson
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19 September 2006 (20th Meeting, Session 2 (2006)) – Written Evidence
SUBMISSION FROM ENABLE SCOTLAND:
In 2000 the Scottish Executive’s review of learning disability estimated there were 120 000 people
with learning disabilities in Scotland. ENABLE Scotland is the largest charity in Scotland of and for
people with learning disabilities. We have a strong voluntary network with around 4000 members
in 68 local branches throughout Scotland as well as 500 national members. Around a third of our
members have a learning disability. The views represented in this paper are those of our members
who have been consulted on a number occasions about these proposals.
Summary of ENABLE Scotland’s position
We have significant concerns about the Adult Support and Protection (Scotland) Bill. These are set
out in detail in the remainder of our submission. However, the issues we would like to raise with
the Committee fall into the following broad categories: 

The decisions of competent adults with learning disabilities should not be overridden or
ignored because they are considered more vulnerable to “undue pressure” than other
people.



The Bill could create barriers to the reporting of abuse. Many victims will be afraid of losing
their independence if they seek help.



The increase in demands for services and accommodation has not been recognised and
assessed. If the Bill is to have any impact on abuse, people must be offered proper
alternatives to remaining in an abusive relationship.



Legislation already exists allowing various authorities to investigate abuse. In many cases,
abuse will also be a crime. Consideration should have been given to amending existing
legislation before a new statutory framework was introduced.



The new orders will be difficult to enforce and are unlikely to be effective in tackling abuse.



Those covered by the Bill should be represented on Adult Protection Committees.



The Bill should include a right to independent advocacy.

Introduction
ENABLE Scotland recognises that the Police, local authorities and other relevant bodies need
appropriate powers to investigate and prevent abuse. However, we have serious concerns about
the Adult Support and Protection (Scotland) Bill. We have formed our views after detailed and
lengthy discussions with people with learning disabilities and their parents and carers.
We have previously commented that the Bill is based on a paper written by the Scottish Law
Commission in 1993. In our view, proper account has not been taken of subsequent major
changes in the legislative framework. For example, the Adults with Incapacity (Scotland) Act 2000,
the Protection from Abuse (Scotland) Act 2001 and the Mental Health (Care and Treatment)
(Scotland) Act 2003 have been introduced. The Care Commission has also been established. In
our view, the Scottish Law Commissions proposals should be reviewed urgently in the light of these
developments.
The reason for the introduction of new measures is a perceived gap in existing laws. However, the
evidence to support this gap is largely anecdotal. It would be helpful to have concrete examples of
situations where intervention is justified but powers under the current law are insufficient. For
example, the Borders case is the most commonly cited example in support of these proposals.
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However, that investigation identified a failure to act under existing legislation rather than a lack of
legislation to act under. While the report recommended a Vulnerable Adults Bill the purpose of this
was to make sure agencies work together rather than introduce to new powers.
The decisions of competent adults with learning disabilities should not be ignored or overridden
because they are thought to have been “unduly pressured”
ENABLE Scotland believes that competent adults with learning disabilities should have the same
rights to make decisions about their living arrangements as everyone else.
Everyone in an abusive situation is vulnerable to being unduly pressured into making decisions. It
is not clear to us why undue pressure should render a person’s decision ineffective because they
have a learning disability. This is particularly the case given that when someone does not have a
disability the law operates in the opposite way and protects their right to make their own decisions.
In our experience, people with learning disabilities regularly face value judgements about their
decisions. The concept of “undue pressure” is highly subjective and there is a real danger people
are assumed to lack capacity or be subject to “undue pressure” when they make decisions that
everyone else thinks are irrational or wrong. People with learning disabilities have fought hard for
the right to take risks and make their own decisions. The provisions about “undue pressure” in the
Bill are a step backwards because they are based on the idea that people with learning disabilities
are automatically more vulnerable than everyone else. We question the basis on which a third
party can make a judgement of “undue pressure” against the wishes of a person with capacity to
understand. Surely this is a gross infringement of that person’s rights.
As far as we are aware there is no precedent for a third party claiming a person has been unduly
pressured when that persons says is that this is not the case. “Undue pressure” is not a new
concept to Scots Law. For example, in some instances contracts or wills can be set aside if one
party was unduly pressured into signing. However, the person themselves would need to make the
claim that they were unduly pressured or no longer be here to give evidence.
The Bill could create barriers to the reporting of abuse
There is also a real danger the Bill will create barriers to abuse being reported. Many people falling
within the scope of the Bill are very protective of their independence and fear being perceived as
unable to cope. They need to feel that they can criticise care providers, talk about problems and
make complaints without fear of the consequences. While they may want the abuse to stop they
will value other things as well. For example, they might want the relationship to continue. The
prospect of losing their independence and the right to make the final decision about what happens
is likely to prevent many people seeking help.
The increased need for community care services and housing has not been recognised
Removing someone from a property might deal with an urgent threat to life or safety. It may also
give local authorities the opportunity to talk to the victim about their options. However, the reasons
behind abuse are complex and removing one party for a few days is unlikely to provide an
adequate long-term solution. People experiencing abuse need information, legal advice, advocacy,
emotional and practical support as well as suitable alternative accommodation.
The Scottish Executive must be realistic and recognise that when people are removed from their
homes it creates an immediate and often long-term need for assessments, services and alternative
accommodation. It is essential these measures be properly resourced. If adequate alternatives
are not provided people may legitimately feel that returning to the situation in which they were
abused is the least bad outcome.
Amending existing legislation has not been properly considered
Legislation already exists that contains powers to investigate of abuse. For example, local
authorities, the Care Commission, the Mental Welfare Commission and the Office of the Public
Guardian all have a role. In addition, in almost all cases abuse will constitute a criminal offence.
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Consideration should have been given to the amendment of existing legislation before a new
statutory framework was introduced.
The new orders will be difficult to enforce and are unlikely to be effective in tackling abuse
We have concerns about the effectiveness of banning and removal orders and think it would have
been beneficial to consider them in the light of experience of using interdicts in similar situations.
Even where a banning order carries a power of arrest the Police are dependent on someone,
normally the victim, telling them that the abuser has returned. This is unlikely to happen when the
victim opposed the order in the first place and is a lot to expect of someone who agreed with the
order but who is living in fear of the consequences of their actions.
Removal orders do not carry the power to detain the adult at risk. This means that they are free to
leave at any time. We understand the omission of a power of detention is because such a power
would not be ECHR compliant. While we agree a power of detention would not be desirable its
absence makes it difficult to see how these orders will be effective.
As the orders last for 7 days we are concerned that people may incorrectly believe they are being
detained for that period. Consideration should be given to requiring local authorities to advise
adults they are free to leave at any time. If they choose to leave the local authority should be under
a duty to facilitate their return home or to another place of their choice.
Representation of users and carers
There should be provision for the participation or representation on Adult Protection Committees of
people covered by the Bill. Adult Protection Committees should also be under a duty to consult the
voluntary sector widely on their plans.
It is essential that people who are subject to the Bill have support and help to have their views
expressed and decisions communicated. The Bill should contain a right to independent advocacy.
Other issues
We have had the benefit of seeing the submission by the Learning Disability Banking Issues
Group. We agree with their concerns about the changes to Part 3 of the Adults with Incapacity
(Scotland) Act 2000. In particular, it is essential that organisations are able to open and operate
bank accounts on behalf of those they support.
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SUBMISSION FROM SCOTTISH ASSOCIATION FOR MENTAL HEALTH
SAMH
The Scottish Association for Mental Health (SAMH) is the leading voluntary sector organisation in
its field in Scotland providing accommodation, support, training, employment and structured day
services for people with mental health and related problems including homelessness, addictions
and other forms of social exclusion. In addition, we operate an information service, offering general
mental health information and specialist legal and benefits advice. SAMH campaigns on a wide
range of mental health issues, and works to challenge the stigma and discrimination experienced
by people who live with mental health problems, influence policy and improve care services in
Scotland.
GENERAL COMMENTS – PROTECTIVE MEASURES
SAMH is a member of the Scottish Executive’s Adult Support and Protection Bill Steering Group.
Our response focuses on our concerns about part 1 of the Bill. We are generally satisfied with the
remainder of the Bill.
SAMH believes that the primary aim of the measures proposed in part 1 of the Bill – to protect
adults from abuse – is laudable. However, we are not entirely convinced that the right balance has
been struck, or that that the measures would be effective in practice.
The Bill deals with difficult and sensitive issues. It attempts to balance an adult’s right to autonomy
with the right/duty of the state to intervene in that adult’s personal affairs. It includes powers to
intervene even where the adult has capacity and is refusing the intervention, in circumstances
where it is believed that the adult is subject to ‘undue pressure’. This is a controversial area,
particularly as many ‘vulnerable’ groups have fought for recognition that they should have the same
rights as everyone else to make lifestyle choices that some people may consider unwise or risky.
Whilst the Scottish Executive clearly believes that the Bill is human rights compliant, we believe
that this is arguable.
There seems to be a lack of clarity regarding exactly which groups are likely to be affected by these
measures. Very little evidence has been produced regarding the number of people that could
potentially be considered ‘adults at risk’. This means that it is difficult to accurately assess
resource implications. However, we are concerned that there is currently a dearth of suitable
community based services, which would be required to support people affected by the provisions
e.g. crisis housing, psychological interventions etc.
Consideration requires to be given as to how this Bill overlaps with existing legislation, such as the
Mental Health (Care and Treatment) (Scotland) Act 2003 and the Adults with Incapacity (Scotland)
Act 2000. There appears to be duplication with some provisions in the 2003 Act, which introduced
14
a duty on local authorities to inquire where it appears that an adult with mental disorder may be at
risk as a result of circumstances which include ill-treatment, neglect or other deficiency in care or
treatment. This duty is supported by powers to seek warrants to gain entry to premises and
arrange for the adult to be medically examined, as well as power to seek a removal order which
would enable the adult to be removed to a place of safety. (However, banning orders are not
included in the 2003 Act.) These provisions have been effective since October 2005. We are not
aware of any information published to date which would demonstrate how they are operating in
practice. However, we believe that the existence of these provisions calls into question the need
for ‘mental disorder’ to be included in the Adult Support and Protection Bill. (Mental disorder
means any mental illness, learning disability or personality disorder, however caused or
manifested 15.)

14
15

Mental Health (Care and Treatment) (Scotland) Act 2003, section 33
Ibid, section 328
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The Policy Memorandum states at paragraph 8 that: “individual practitioners will take a view as to
which legislation is best to proceed under, based on the individual circumstances of those with a
mental disorder”. We are concerned about how this might operate in practice, in particular, the
potential for inconsistent use of the legislation across the country. Presumably, Codes of Practice
on the both the 2000 Act and 2003 Act would require to be revised. It is important that legislation is
used appropriately and there ought to be mechanisms for ensuring that this happens.
The 2003 Act introduced a right of access to independent advocacy services for people with mental
disorder 16. We believe that consideration should be given to introducing a similar right for “adults
at risk”.
We would welcome clarification as to how this Bill fits with criminal law relating to abuse.
DETAILED COMMENTS
Section 1 and 2
We welcome the inclusion of guiding principles within the Bill, as we believe that such principles
provide a useful guide for those with statutory responsibilities about how to carry out their duties, as
well as helping to ensure that the rights of individuals are safeguarded. However, we are
disappointed that, unlike the 2003 Act, the Bill does not contain a ‘reciprocity’ principle. We believe
the Bill should be amended to include such a principle to ensure that people carrying out statutory
duties have regard to the importance of the provision of appropriate services and support for the
adult at risk, including ongoing services and support when the adult is no longer subject to
protective orders.
Section 3
This definition used in the Bill has changed considerably from the proposed definitions that were
subject to consultation.
We question the inclusion of “mental disorder” within the definition of ‘adult at risk’ (see general
comments above).
The Policy Memorandum (paragraph 13) mentions: “young people who move into adult services
having been previously housed in care environments” as a group that might be affected by the Bill.
However, it’s not clear how they would fit within the definition – unless is it intended that they
should be covered by “ageing”, a term which is generally associated with older people.
The definition also includes “infirmity”. We believe that this is an outdated term, and would
welcome clarification about its inclusion, particularly given that the definition also includes disability,
illness and ageing.
Despite the fact that the Bill seeks to repeal section 47 of the National Assistance Act, it is not
17
entirely clear that people currently covered by that provision , would be covered by the proposed
definition in the Bill. We believe that amendment is required to clarify that, and to improve on the
current convoluted definition relating to ‘self-abuse’, ‘conduct’ etc. Otherwise, there is a danger
that people may not appreciate that the Bill covers situations where risk arises from the adult’s own
conduct in relation to self-neglect, as well as situations where a third party is responsible for
abuse/neglect.
Section 4 (and following sections)
The Bill uses the term ‘council’ rather than ‘local authority’. The reason for this is unclear, and it is
not consistent with other legislation e.g. 2003 Act.
16

Ibid, section 259
Section 47 of the National Assistance Act 1948 provides a procedure by which local authorities may be
authorised to remove a person suffering from chronic disease, or living in unsanitary conditions, and lacking
proper care and attention, from home to a hospital or other place.
17
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Section 7(2)
Whilst it is arguably implicit that the council officer should make the adult aware that s/he is not
required to answer any question at the outset of the interview, we believe that it would be desirable
to amend the Bill to make this explicit.
Sections 10 and 12
These sections enable a Sheriff to authorise a person to be taken from one place to another place.
However, they fail to specify where the place that the person is to be taken to might be.
Presumably the Sheriff would wish to be satisfied that the removal would be to a suitable place.
One possibility would be to require that the person could be removed to a ‘place of safety’ 18, as in
the 2003 Act.
Removing an adult from his or her own home amounts to a significant intervention in the adult’s life
and should not therefore occur unless there is sound justification. Neither assessment orders nor
removal orders authorise the person’s detention at the place to which they have been removed.
Whilst such power to detain an adult at risk would be, in SAMH’s view, neither desirable nor
appropriate, it does mean that an adult could in theory simply leave and return to the ‘abuser’ if
they wished. This possibility raises questions about how effective an intervention might be if the
adult at risk does not consent to it. It is not clear whether the adult would be offered housing and
support services as an alternative to simply returning home.
Section 17
We believe that this section should include a duty to return property that has been removed within
a reasonable time after the removal order has ceased.
Section 18
SAMH would question how effective banning orders would be likely to be, where the adult at risk
has not consented to the making of the order, as these type of orders tend to rely on the ‘protected
person’ taking action to report breaches.
The Scottish Law Commission Report recommended that the Sheriff should be satisfied that the
vulnerable adult/adult at risk was entitled to occupy the home before making an exclusion/banning
19
order banning an alleged abuser from the home . There is no provision to that effect in this Bill.
Section 32
This includes the contentious provision that would enable intervention in a capable adult’s affairs
even where the adult has refused to consent to the intervention, on the basis that it is believed that
the adult has been ‘unduly pressurised’ to refuse consent. SAMH is not entirely comfortable with
the concept of ‘undue pressure’, and we remain to be convinced about the types of circumstances
in which this would be considered to apply. Also, as we have outlined above, we believe it is
questionable whether intervention is likely to be effective in practice when it is against the wishes of
the adult.
Further clarification is required regarding which relationships would or would not be covered by
section 32(4)(a) – for example, would it cover relationships between residents in a care home?
Section 39(3)
It is unclear why the Mental Welfare Commission and Public Guardian have not been included.
18

"Place of safety" means: a hospital; a care home service; or any other suitable place (other than a police
station) the occupier of which is willing temporarily to receive mentally disordered persons – 2003 Act, section
300
19
Scottish Law Commission Report on Vulnerable Adults, The Stationery Office, 1997, paragraph 4.45
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SUBMISSION FROM AGE CONCERN SCOTLAND
Age Concern Scotland
Age Concern Scotland is the leading voluntary sector charity concerned with older people, age and
ageing in Scotland. We are a membership organisation with nearly five hundred member groups
which incorporates around two hundred and fifty local groups of and for older people. We operate a
range of services which include advocacy, an advice and information helpline and handy person
services, and we work in local communities supporting older people to have a voice and to build
services with are responsive to the needs of an ageing population. Age Concern Scotland
campaigns at local and national levels on a wide range of age and ageing issues, challenging
discrimination experienced by older people and influencing and improving policy and practice
Opening Remarks
Age Concern Scotland welcomes the opportunity to respond to the call for evidence on the general
principles of the Adult Support and Protection (Scotland) Bill, which was introduced to Parliament
by the Scottish Executive on 30 March 2006.
Since 1999 Age Concern Scotland has been responsible for a dedicated programme of activity
aimed at raising awareness of elder abuse, increasing knowledge and understanding about elder
abuse, involving older people in seeking solutions, identifying the support required by those who
have been abused and improving access to legal remedies. Age Concern Scotland is therefore
very aware of the level, nature and consequences of the abuse of older people in Scotland and
welcomes the long overdue attention this matter is now being given. Age Concern Scotland’s
response to the call for evidence has been informed by a number of reliable sources. These
include

research commissioned by Age Concern Scotland on black and ethnic elders perceptions
of abuse



the experience of handling elder abuse calls and requests for advice, information and
support through the Scottish Helpline for Older People



case management of complex elder abuse cases



older people’s participation in inter-active forum theatre events on abuse



writing groups involving older people



feedback from training programmes delivered to older people’s groups, voluntary and
statutory service providers.



Website enquiries from professional workers



Participation in the Comic Relief UK research project on prevalence



Participation in local multi-agency adult protection arrangements

Many of Age Concern Scotland’s member groups provide services which support older people and
increasingly these groups are being contacted by individuals who have concerns about abuse
incidents. Age Concern Scotland works with a wide range of local and national agencies which
have an interest in the safety and well being of older people and other adults who may be
vulnerable to abuse. This has significantly increased knowledge and understanding about the
abuse of adults and has supported the sharing of concerns, experience, information and good
practice across all sectors and interests.
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Prevalence
The only UK prevalence study of elder abuse was in 201993. This suggested that between 5% and
9% of people over retirement age, living in this own homes, and with no mental incapacity had
experienced at least one incident of abuse. The only types of abuse covered were psychological,
financial and physical. Older people living in care homes and hospitals, and older people who had
dementia did not participate in the study. The study did not investigate prevalence of sexual abuse,
neglect or institutional abuse. Comic Relief has recently commissioned a UK wide study into elder
abuse, to include research into prevalence in all settings The findings of this will be available within
the next year. An analysis of calls to the Scottish Helpline for Older People revealed 75% of victims
were women, that over 40% of victims experienced more than one form of abuse; psychological
abuse was the type most frequently reported with financial abuse and physical abuse being the
next most prevalent. Over 70% of abuse occurred in the victim’s own home and 25% of
perpetrators were paid workers. Family members who abuse are most likely to be sons, daughters,
sons-in-law, daughters-in-law and spouse. Where family members were identified as perpetrators
of abuse only a small percentage had significant caring responsibilities.
General Comments
While the actual content of the Bill is obviously very important Age Concern Scotland believes that
the very existence of the Bill will significantly impact on how elder abuse and the abuse of other
adults is perceived and responded to. Similarly to how Child Abuse and Domestic Abuse were
viewed twenty years ago there has been an apparent reluctance of society to acknowledge that
older people, and some other adults who may be more vulnerable, are abused and are unable to
protect themselves from that abuse. This is particularly so when the adult has mental capacity.
The reality is that abuse is a very complex matter with each case being quite unique in terms of
cause, contributing factors, barriers to disclosure and available remedies. Frequently victims of
abuse are too afraid to seek help, or believe no help is available, that abuse is an inevitable
consequence of growing older, or see the only available interventions as being as bad as or even
worse than the abuse. Also, because there is currently a lack of clarity about who is responsible for
responding to alleged abuse incidents much abuse goes unreported, undetected and not recorded.
Where abuse is disclosed or reported victims frequently find themselves caught up in
disagreements between agencies with poor co-operation between agencies and being passed
back and forth with no-one being prepared to take overall responsibility. This can be a significant
disincentive to disclosing abuse. Age Concern Scotland believes the Adult Support and Protection
(Scotland) Bill gives out a strong message that abuse in any form against any individual is
unacceptable and that those who may be more at risk of abuse because of their life circumstances
will be offered additional protective measures.
Specific Comments
Do you support the general principles of the Bill and the key provisions it sets out?
Age Concern Scotland supports the general principles of the Bill. Our extensive involvement in
cases of elder abuse has highlighted deficits in current arrangements for determining lead
responsibility, investigating abuse incidents, gaining access to alleged victims and where there is
lack of consent from the victim because of threats, intimidation, actual assault, other forms of
retribution and undue influence of a more subtle but equally effective form. The key provisions in
the Bill address these deficits.
Are there any omissions from the Bill that you would like to see added?
The Adult Support and Protection (Scotland) Bill follows the Adults with Incapacity (Scotland) Act
2000 and Mental Health (Care and Treatment) (Scotland) Act 2003, both of which include some
provisions which are relevant to safeguarding specific individuals from abuse. This has led to some
confusion around which legislation will take precedence. The principles of the Adult Support and
Protection (Scotland) Bill quite clearly require the least restrictive intervention and only when
20
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benefit to the adult could not be achieved without that intervention, so generally we would expect
the most appropriate legislation to be used, relevant to the specific circumstances. However there
may be some merit in clarifying the relationship the Bill has to the provisions of these two Acts. Age
Concern Scotland has irrefutable evidence that many older people who have full or some mental
capacity are unable to protect themselves from abuse and are unable to secure any level of help.
We see a major benefit of this Bill as being the ability to fill the gaps not covered by other
legislation and increasing the support available to those individuals for whom AWI or MH(C&T) are
not applicable. We would be concerned if any confusion about the relationship with other
legislation or perception of overlap resulted in any dilution of the Bill as it stands.
Have you any comment on the practical implications of putting these provisions in place and the
consideration of alternative approaches?
Age Concern Scotland believes the provisions in the Bill are required and that there are no
reasonable alternative approaches. Age Concern Scotland knows of a number of abuse cases
where concerned agencies have not been able to access the suspected victims in order to
ascertain their wishes and assess the degree of risk to their lives. In these cases there was no
evidence of incapacity in relation to the suspected victim and practitioners were therefore unable to
use incapacity or mental health provisions to gain access. The victims in some of these cases
suffered serious physical and mental harm.
Age Concern Scotland is also aware of incidents of abuse where victims have refused to make
allegations against family members because of the weight of responsibility of such action and the
possible consequences for themselves and for the wider family circle. Such cases highlight the
need for alternative routes to detecting and stopping abuse. The provisions in the Bill relating to
assessment orders and removal orders support an alleged victim’s right to not be abused and
ensure some intervention when the victim is not in a position to assert his or her own rights. These
provisions are particularly important where a victim is being deliberately isolated by the perpetrator,
or where there are threats of, or actual violence, intimidation, coercion, emotional manipulation or
where a suspected victim is not aware of their rights or the support which is available. Although the
number of such cases is not known and estimates suggest the numbers will not be high there still
needs to be some suitable provision for when all other approaches or attempts fail.
While fully supporting the principle of assessment and removal orders Age Concern Scotland
would suggest clarifying further where an individual would be taken to, what right of detainment
would apply and what access the individual would have to advocacy or legal representation.
We would expect that in most situations victims would consent to banning orders. There may
however be rare instances when victims do not support banning orders which would make
enforcement much harder. This highlights the need to have a range of interventions and support
available.
Age Concern Scotland is concerned about the lack of reference to the services for people who
have experienced abuse. Currently, victims of abuse have little access to support and this is very
real barrier to disclosure. This results in abuse going unchallenged and victims continuing to suffer
in silence. It does not however reduce the level of abuse – it merely hides it away.
We expect the level of reporting to increase as a result of new legislation and this will have
consequences for services. The reality of this needs to be acknowledged and planned for.
However, if the services to be developed and provided are to really meet needs there will have to
be a good understanding of abuse and good evidence drawn from research. Age Concern
Scotland’s research “Understanding elder abuse in black and minority ethnic groups: promoting
good practice “ has already established that services for BME people experiencing abuse are
patchy and unmapped. Also, it is clear that older people in BME communities are particularly reliant
on their families and do not have alternatives. Service providers have reported that issues of abuse
are seldom reported to them directly from older people in BME communities – more often abuse
emerges during the course of addressing another issue.
Regardless of what other services will be required to assist victims the role of advocacy has
already been recognised. Age Concern Scotland is concerned about the current sparse provision
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of advocacy for older people, particularly those who have mental capacity. Age Concern Scotland
has also identified the need for mediation services which are particularly valuable when addressing
abuse within families. There are models of good practice in other countries which could inform
service needs in Scotland. Age Concern Scotland is particularly concerned that the continued
absence of a range of support services will seriously limit options for addressing abuse concerns
and could result in premature use of the more extreme provisions in the Bill which are designed to
be used when everything else has failed.
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
Age Concern Scotland acknowledges the challenge in reaching agreement on the definition of
“adults at risk” and “abuse”. There is some understandable reluctance to label particular adults as
being more at risk or more vulnerable as this can have negative connotations, however there is
widespread support for legislation such as the Disability Discrimination Act which also identifies
individuals as being disabled and requiring special provisions.
The definition of an adult at risk is probably the best way to describe the life circumstances of an
individual which are known to increase the likelihood of abuse. Age Concern Scotland would not
claim that being over a certain age would naturally make an individual more vulnerable to abuse –
it is the range of factors which come with advancing age that increase vulnerability to abuse. These
can include greater reliance on others for shelter, care, financial advice, social contact or help with
daily living tasks.
With regard to the definition of abuse it should be noted that many victims may not know they are
being abused – although they do know they are being treated badly. They accept such treatment
as an inevitable consequence of growing older and as a result tolerate high levels of abuse – this
does not however mean it is acceptable and should not be addressed. The definition given allows
for identification of abusive treatment even if the victim would not themselves disclose it as such.
What views do you have on the role, structures and powers of the proposed Adult Protection
Committees?
Age Concern Scotland believes adult protection committees should have overall responsibility for
adult protection and that the actions of the different agencies be co-ordinated in this way. It is
imperative however that clear guidance is given to ensure consistency of approach and standards.
This is particularly relevant to the increased powers to be given to local authorities. We are already
aware of some local authorities having different understandings of what is being proposed and
what the local authority role could be. This has led to concerns that an over zealous approach
could infringe human rights. There are opportunities to learn from experience in England where
lack of clear instruction and direction to all agencies resulted in adult protection arrangements
which did not always serve the victim well.
Age Concern Scotland also believes it is particularly important that the role of the police in
investigating crime is not undermined by any new joint arrangements. We already know of
incidents where the police have been excluded from investigations, resulting in evidence being
compromised and prosecutions not secured.
We expect Adult Protection Committees to have responsibility for ensuring arrangements are in
place for the appropriate agencies to discharge their responsibilities with regard to risk
assessment, investigation, care assessment and care management etc. We also expect Adult
Protection Committees to have responsibility for making certain standards are met.
With regard to membership of Adult Protection Committees Age Concern Scotland believes all of
the agencies with some responsibility to investigate concerns must be full members of the
committees. In order to build public confidence and to ensure some user input Age Concern
Scotland would suggest the appointment of a number of lay members to each committee. We see
voluntary sector/ service provider representation on committees as being more problematic as
there may be vested interests and it is difficult to guarantee the most appropriate representation. If
there is to be some independent representation on Committees this should focus on user interest
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i.e. the people this legislation aims to support. We support the principle of an independent lay
chair.
SUBMISSION FROM DISABILITY AGENDA SCOTLAND
Introduction
Founded in 1998, Disability Agenda Scotland (DAS) is an alliance of Scotland’s major disability
organisations. Together our experience, expertise and interests cover physical disability, sensory
impairment, learning disability, challenging behaviour and mental health problems.
Working closely with the thousands of disabled children, young people and adults, families and
carers involved with the member organisations, DAS aims to:
1. Influence public policy and legislation
2. Provide a forum for decision makers and influencers to obtain advice and information.
3. Promote a better understanding of the diverse experiences, needs and aspirations of
disabled people.
DAS aims to promote the interests of disabled people whose views are hard to reach into the
mainstream of public policy. Views may be hard to reach because people are not involved in
consultation processes, are not included in or have no influence on lobby groups, have
communication support needs which are not met or are poorly understood, or they may simply not
be asked.
Members of Disability Agenda Scotland are: Capability Scotland; ENABLE; RNIB Scotland (Royal
National Institute of the Blind, Scotland); RNID Scotland (Royal National Institute for Deaf People,
Scotland); SAMH (Scottish Association for Mental Health); and Sense Scotland.
Submission
Disability Agenda Scotland has discussed the Adult Support and Protection (Scotland) Bill in some
detail. Our members continue to have serious concerns about the philosophy behind the Bill and
the specific proposals it contains. These are detailed below. In general, we do not think the Bill
strikes the right balance between protection and the right of disabled people to take their own
decisions about their lives.
We are happy to provide the Committee with additional information on any of the points raised if
this is required. In addition, some of our members have submitted their own responses to the call
for evidence.
Human Rights concerns
We are concerned about that some of the provisions in the Bill may breach the human rights of
disabled people.
In particular, what a disabled person with legal capacity wants to happen can be ignored if
authorities or courts believe they have been placed under “undue pressure” in making their
decision. We contend that everyone who is in an abusive situation could be subject to “undue
pressure” and we can see no justification for allowing a person’s wishes to be overridden because
they have a disability. We are concerned this Bill is based on the idea that people with disabilities
are inherently vulnerable and need protection. We also think that this could breach Article 8 (the
right to private and family life) and Article 14 (non-discrimination) of the European Convention on
Human Rights.
There is also no provision on the face of the Bill that gives people who are covered by the
provisions the right to free legal advice, assistance and representation. It is essential that people
have access to expert help so that they can protect their rights or object to orders if they choose to
do so. In our view an absence of legal aid could contravene Article 6 of the European Convention
on Human Rights . That Article confers the right to a fair trial.
The Bill treats disabled people differently from non-disabled people
The Bill treats disabled people, and other groups, differently from the rest of the population. We
are not clear that there is any justification for this.
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Anyone in an abusive relationship is likely to be subject to pressure. Victims of abuse will often be
living in fear of what might happen if they leave or decide to report the abuse. If these compulsory
powers are likely to be effective in combating abuse, we are not clear why they do not apply to
everyone.
This Bill, as it stands, means that in two identical cases of abuse, apart from the fact one victim has
a disability, the authorities will be able to intervene in one and not the other. One victim will have
the unfettered right to decide what happens next while the other will be subject to the judgements
of others. One victim will be entitled to take a risk and make the “wrong” decision while the other
could be removed from their home amidst claims of “undue pressure”. We consider this
discriminatory against disabled people. We are also concerned it will lead to authorities making
assumptions about their decision-making ability where a disabled person makes a decision not to
leave an abusive situation.
There is a need for appropriate services to be provided to help victims of abuse and avoid
situations where abuse might occur
The Bill provides powers to intervene for short periods in order to stop immediate abuse. However,
there is no provision for the additional resources that may be required to prevent abuse continuing.
For example, when someone leaves an abusive situation they will need suitable alternative
accommodation. There is no guarantee that this will be provided. For example, we are concerned
that a local authority may remove someone with a court order but there are no minimum standards
as to where they are to be removed to.
In addition, they may need additional services. This will particularly be the case where the person
suspected of the abuse is the main care provider. We would like reassurance that services and
accommodation will be provided to disabled people who find themselves subject to the Act.
We consider it is important to recognise that in some cases abuse may be occurring because the
person providing support is struggling to cope. In such situations, there should be a responsibility
on local authorities to assess the needs of the disabled person and carer and provide appropriate
services if both parties want this to happen. Providing appropriate support will mean some
instances of abuse are avoided.
Advocates and Supporters
The role of advocates and supporters is essential in making sure that the views of disabled people
are heard and their rights are respected. We were disappointed not to see people subject to the
Act being given the right to access independent advocacy. There is now a precedent for such a
position under the (Care and Treatment) (Scotland) Act 2003.
We were also disappointed that there was not formal provision for the inclusion of disabled people
and carers on Adult Protection Committees. In our view, a requirement to involve the groups
covered should be included on the face of the Bill. We would also like to see a duty on Adult
Protection Committees to consult service users, carers and voluntary organisations locally.
The overlap with existing laws
There are a number of laws that give powers to investigate abuse. For example, local authorities
are under a duty to carry out certain investigations in connection with people with a mental disorder
under the 2003 Act. It is not clear to our members how the various pieces of legislation will fit
together. It has been suggested that practitioners will decide which legislation to use. However,
we think this is likely to lead to confusion and different practices in different areas. Clear guidance
must be given about which laws should be used in specific situations.
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SUBMISSION FROM INCLUSION SCOTLAND
Submitted by:
Inclusion Scotland,
Supported By:
Access Ability Project (North Ayrshire)
Association of Disabled Professionals
Ayrshire Independent Living Network
British Council Of Disabled People
East Kilbride Disability
ECAS (Edinburgh)
CanDo (Magazine)
Disability Equality Training Scotland
Glasgow Centre for Inclusive Living
Inverclyde Council on Disability
Lothian Centre for Integrated Living
Momentum Scotland
North Ayrshire Community Care Forum
North Ayrshire Forum on Disability
Perth & Kinross Association of Voluntary Service
Playback (Glasgow)
Possil & Milton Forum on Disability (Glasgow)
Scottish Personal Assistant Employers Network
Sense Scotland
Theatre NEMO
Three Towns Forum on Disability (North Ayrshire)
About Inclusion Scotland (IS)
Inclusion Scotland (IS) is an innovative consortium of individual disabled people and organisations
led by disabled people. The organisation is based on the twin concepts of the Social Model of
Disability and Independent Living, as designed and operated by disabled people. Our membership
is spread throughout the mainland and islands of Scotland
Through meetings, seminars, workshops and e-groups, we facilitate disabled people throughout
Scotland to express their opinions on issues, which concern them. As a representative
organisation, we garner these opinions, which we then use when campaigning or participating
within consultation processes. We draw attention to the physical, social, economic, cultural and
attitudinal barriers, which impede our full and equal participation in the lives, not only of ourselves,
but also of our families and of our social, economic and political communities. We encourage a
wide understanding of those opinions and issues throughout mainstream thought and action in
Scotland.
In short, we aim to reverse the social exclusion experienced by disabled people through civil
dialogue, partnerships, capacity building, education, persuasion, training and advocacy. With the
inception of an open Scottish Government and Parliament we believe we now have an opportunity
to influence the process of breaking down the barriers, which exclude us from playing a full and
equal role in society.
Summary of Recommendations:
Inclusion Scotland believes that the Scottish Parliament should amend the Adult Support and
Protection (Scotland) Bill.
Amendments to the Bill should include:
 Support and protection to be in greater balance.
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Abuse to anyone, old, young, disabled, non-disabled, to be treated in the same manner –
as a criminal offence and dealt with by the courts of justice.



In the case of ‘abuse under stress’ by unpaid carers, mandatory resources to be provided
to reduce such stress to be put in place following assessments of needs of both the carer
and the recipient



The label ‘adult at risk’ to be applied only when (a) the adult alone, or adult with an
independent advocate, or an independent advocate acting for the adult, agrees freely and
without any coercion; or (b) if the adult is proved to lack mental capacity;



The assessment for ‘adult at risk’ to include an assessment of ‘capacity’ under the same
terms as the “Adults with Incapacity” (Scotland) Act 2000.



An assessment of mental capacity to be bound into the criteria for granting Protection
Orders.



‘Adults at risk’ to have the same rights as ‘adults with incapacity’ have within the AWI Act,
2000, i.e. to have control, privacy and confidentiality maintained over their own financial
affairs.



Local authorities to have a statutory duty to ensure independent advocacy and mediation
services are available.



Local authorities and NHS Boards to have a statutory duty to provide information, training
and support resources to those at risk.



Disabled people to be members of Adult Protection Committees.



Direct payments, if still required by the recipient, to be provided to cover the same level of
service, by the same method of service delivery, with the same choice and control and
without any cessation or breaks of payment, when recipients move from one local authority
area to another.

Introduction:
Society still sees its best response to disability as care, welfare and charity – rather than equal
rights, opportunities and citizenship. …... Our instinct is to protect. But in ‘protecting’ people
we deny humanity rather than liberating it. And in order to protect we can make people
dependent. To borrow from Amnesty International’s new campaign, we need to ‘protect the
human’ by extending freedom, respect, equality and dignity.”


Bert Massie, Chairman, Disability Rights Commission

“
Achieving equality and social justice – a future without Disability.”
Speech delivered 30 Jan., 2006. www.disabilitydebate.org
1. The opportunity to present the concerns of the disabled people’s independent living
movement directly to the Health Committee is much appreciated. The terms of the Adult
Support and Protection (Scotland) Bill raise a range of detailed questions about protection
issues (Annex 1) and require detailed comment about ordinary residence and direct
payments (Annex 2). The main part of our submission summarises our primary concerns
about the implications of the Bill for disabled people and their human and civil rights in
Scotland.
2. The reformulation of the proposed “Protection of Vulnerable Adults (Scotland) Bill”, into the
“Adult Support and Protection (Scotland) Bill” (ASP Bill) after two years of consultation, is
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welcomed; as is the separation of legislation relating to the vetting and barring of
unsuitable or potentially unsuitable carers from that relating to the support and protection of
disabled adults 21. However, there are now two bills and two existing Acts affecting the
protection issues, each using different terminology and referring to different populations of
older and disabled people. This could cause some confusion in the minds of some social
care workers.
Definition
1. The Scottish Executive has changed the pejorative term ‘vulnerable adult’ to ‘adult at risk’,
after some lobbying by the Scottish disabled people’s independent living movement, acting
within the context of international research (Annex 3). However, the proposed definition in
the ASP Bill still leaves things wide open to disablist 22 individuals who may consider that
because any adult in question is “affected by disability, mental disorder, illness, infirmity or
ageing”, they are ipso facto “unable to protect themselves from abuse, or more vulnerable
to being abused than persons who are not so affected”. The ASP Bill is therefore
discriminatory; it assumes that because people are older or disabled they are less able to
defend themselves than those who are younger and non-disabled.
2. The outcome of such a composition may be a use, or even misuse, of the ASP Bill to
control disabled adults of all ages, who may be mentally competent; and monopolise their
resources. Mandatory safeguards and support resources therefore require to be written
into the Bill. There seems to be no additional finance set aside by the Scottish Executive
for such necessary resources as advocacy and other independent living services within the
community.
3. If a definition of an ‘adult at risk’ were ever needed then its purpose should be to establish
a category of people whose rights to independent self determination can only be
overtaken, with the fullness of their awareness of the situation and their complete and
freely given agreement, unless they lack ‘capacity’ as defined by the Adults with Incapacity
(Scotland) Act 2000 (AWI Act). Of course, they may need to be supported by their own
independent advocate, professionals and, possibly, courts seeking to safeguard their
personal welfare. The person should be supported in every way possible – technically and
humanly – to come to that decision.
4. Section 32 of the ASP Bill does try to alleviate such fears of forced stigmatisation by saying
the adult should consent to such labelling. However, a sheriff can ignore such a refusal to
consent if he believes undue pressure is being put on the adult, but the examples given by
the Bill of ‘undue pressure’ (Section 32(4)) are so open to subjective interpretation that they
could be easily acceptable by any sheriff in any situation. In any case, section 32 (5)
allows the sheriff to ignore the adult’s refusal to consent anyway; thereby emasculating the
adult’s right to refuse consent.
5. The problem with the definition of adults at risk is that it fails to include reference to mental
incapacity; an ‘adult at risk’ need not be mentally incapacitated. Therefore, there is a risk
that an adult who is competent to make her/his own decisions has these decisions
superseded by the wishes of others, who may or may not be acting in the adult’s best
interests.
Protection
1. All people have the right not to experience abuse. However, no-one, including disabled
people, should be expected to give up their basic right to self-determination in order to
achieve this.
21

In this submission, for simplicity in writing and reading, ‘disabled people’ will include those the
ASP Bill terms as being “affected by disability, mental disorder, illness, infirmity or ageing”.
22
“Disablism”, discriminatory, oppressive, or abusive behaviour arising from the belief that disabled
people are inferior to others
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2. It will no doubt be argued that older and disabled people should welcome the protection
against abuse that the proposed legislation will offer; that they should have nothing to fear
as long as the measures are properly enacted. Unfortunately, there are several reasons
for our concern:
3. Local authorities are understandably motivated by a desire to ‘play safe’. They wish to
avoid the kind of negative publicity that generally accompanies instances of abuse, such as
in the Borders, or Edinburgh. Whilst politicians and professionals undoubtedly have a
genuine concern for people’s safety, the combination of statutory duties, including the
infamous ‘duty of care’, and society’s blame culture is likely to lead to risk aversion and
over-protectiveness, with the consequence of the human rights and independence of older
and disabled people being ignored or undermined.
4. Removing the person being abused (probably into some kind of institutional care) will no
doubt be easier and cheaper – therefore more probable – to arrange at short notice than
removing the abuser and introducing adequate home-based support systems. After all,
local authorities have a legal ‘duty of care’, not a ‘duty to empower’.
5. Disabled people have historically been subject to others making decisions on their behalf,
simply because they are a disempowered group, not because they are incapable of making
their own decisions.
Incorrect assumptions about decision-making capacity are
commonplace – e.g. assuming that, because people have difficulty communicating, they
cannot decide for themselves.
6. There is a significant risk that the proposed safeguards within the ASP Bill will depend
heavily upon local professionals with enlightened attitudes and readily accessible human,
financial and material resources at hand. Because it is highly unlikely that such will be
available uniformly across Scotland, this Bill poses a significant risk that disabled people
could be removed from their own homes without their consent and without having been
determined as being incapable of making their own decisions through due process. Once
there, in institutional care, there is no guarantee they will return to the community.
7. If the real reason for the Bill were to stop abuse, within the adult community care system,
why not just keep the purpose and definitions of the Bill to those who abuse within its
provision; why not look at why abuse occurs, what systems could be introduced to monitor
and prevent abuse; and why not insist that those who do abuse be prosecuted in a court of
law, rather than merely banned and/or registered?
Adults at Risk or Adults with Incapacity
1. Protection may be required for some, who lack ‘capacity’, but this should be legislated
within the parameters of the AWI Act and the practices and procedures within that Act
should be applied to those who are elderly and infirm and show signs of mental incapacity.
2. The Scottish Executive did not agree with the argument that the AWI legislation should be
extended to cover other adults, particularly older adults and those with learning disabilities,
who were considered to be ‘at risk’ of abuse. They chose to accept the Scottish Law
Commission’s advice to have a less stringent test applied to ‘adults at risk’, than that
applied to ‘adults with incapacity’.
3. However, in law, a legislative test should be proportional to its corresponding legislative
powers. There is a possible danger that the practices of labelling someone as an ‘adult at
risk’, which may be developed, locally, under the ASP legislation may be disproportional to
the council’s powers of removal and possible institutionalisation of that adult. In addition,
there may even be confusion with those practices concerning the AWI legislation and deny
the person even more human rights. There is also no guarantee that this will be avoided
with the introduction of the Adult Protection Committees, because it will be heavily
dependent on the attitudes and practices of local practitioners.
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4. Indeed, this probable process of osmosis between ‘adults at risk’ and ‘adults with
incapacity’ could be quickened by the fact that the criteria for labelling someone as an
‘adult at risk’ could be seen by certain practitioners as being less stringent than that of
labelling someone as an ‘adult with incapacity’. So for someone, who may – legitimately or
otherwise – wish to gain control over an adult’s life or resources, a quicker and easier route
to gain that control might be by labelling the adult as an ‘adult at risk’ under ASP legislation
than by labelling him as an ‘adult with incapacity’ under AWI legislation. Then, at some
later date, that person can move the status of the person from ‘adult at risk’ to ‘adult with
incapacity’.
5. It is therefore recommended that at the point of the initial assessment of the disabled
person to ascertain whether any abuse has taken place, the person is also assessed to
ascertain if he/she is an ‘adult with incapacity’ under the definitions within Section 1 (6) of
23
the Adults with Incapacity (Scotland) Act 2000. This should be specifically identified as a
local authority and health responsibility in the Sections of the Bill dealing with
Investigations, i.e. Sections 7 and 8.
6. As well as establishing whether abuse has, or has not, taken place, the other major
purpose of such Assessment Orders should be to establish capacity where this is not
already known. It is, therefore, proposed that assessment of capacity should be further
written into the Bill in the Sections on Assessment Orders, with a line inserted between
Section 10 2 (a) and (b) to indicate that a major purpose of an Assessment Order is to
enable or assist the council to decide ‘whether the person lacks capacity’. It is, therefore,
recommended that under Section 11 it should be added that Assessment Orders should
only be granted if the person lacks capacity or may lack capacity; such Orders should not
be granted where it is known that the person has capacity.
7. It is further proposed that under Section 14 it should be added that Removal Orders should
only be granted if evidence can be presented to determine that the person lacks capacity.
8. The test of whether the person ‘lacks capacity’ should replace considerations of whether
the person has been ‘unduly pressurised’ in Section 32 of the Bill
Intromission of Funds
1. Section 54 of the Bill allows local authorities, as well as other organisations and individuals,
to have the right to ‘intromit’ with funds of someone deemed to be lacking mental capacity
under the 2000 Act. This means that if someone is classified, ‘mentally incapable’, banks
and other financial bodies must give full access to the person’s finances to anyone given
such authority to intromit by the Public Guardian. That person may then withdraw and use
any funds as and how he/she thinks fit.
2. However, if the person is an ‘adult at risk’, the adult can be moved to another place and
when moved that adult may well be in the care of individuals or an agency, which does not
have the right to ‘intromit’, but, nonetheless, who may persuade the adult to let them
control their resources.
3. This could happen, despite the assessment and efforts of the council officer prior to
removing the adult, not just because the test of ‘adult at risk’ is less stringent than ‘adult
with incapacity’, but simply because the term ‘adult at risk’ depicts a state of vulnerability,
disempowerment and lack of capacity, in the minds of all around the one who is so
stigmatised.
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The Adults with Incapacity (Scotland) Act states that ‘incapable’ means incapable of acting; or
making decisions; or communicating decisions; or understanding decisions; or retaining the
memory of decisions.
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Court Proceedings
1. The Bill fails to offer sufficient safeguards that taking matters to a sheriff court will
guarantee any security to the older and disabled person that they will be treated as if they
were not old or not disabled. The attitudes and practices of the local legal and social work
personnel may still motivate them to exercise their ‘duty of care’ and force individuals into a
disempowering state of ‘protection’; rather than to recognise the people’s human rights and
empower them to assert their independence, in line with the principles of independent
living.
2. Within the Adults with Incapacity Act there is legal redress to appeal against being
classified as an ‘adult with incapacity’ as well as access to legal aid. These safeguards are
missing within the Adult Support and Protection Bill. This is in direct contradiction to Article
6 (Fair Trial) of the Human Rights legislation of 1998.
3. Whether or not the people directly concerned have capacity, the nature of the situations
involved is likely to be very stressful and to involve issues of rights and self determination.
When similar issues arise elsewhere, the statutory requirement to provide independent
advocacy has been recognised. The Mental Health (Care and Treatment (Scotland) Act,
2003 Section 259 (1) says that “Every person with a mental disorder shall have a right of
access to independent advocacy” and gives local authorities and NHS Boards the duty to
secure its availability.
4. Within the same Mental Health legislation there is provision for information to be supplied
to the person to enable them to understand what is going on around them. Such
information should be in a media and language, which is understood by the person. Finally
the 2003 Mental Health Act recognises the needs of people with communication needs and
says all human and technological means should be provided to meet those needs and
allow the person with communication difficulties to participate in the decision-making
processes happening around them. There are no such similar provisions within the Adult
Support and Protection Bill
5. Without independent advocacy, and a right to appeal, section 32 is wide open to abuse by
disablist practitioners, who may think disabled people are, on a general basis, ‘less
capable’ mentally and socially than non-disabled people, or who simply want to err on the
side of caution. Without such safeguards, this whole section on consent is a sham.
6. In terms of ‘safeguarding’ the rights of the older or disabled person, under section 38 (6)
the sheriff may appoint someone to ‘safeguard the interests of the affected adult at risk’.
There is no indication as to whether or not that person should be both agreeable and
acceptable to the ‘adult at risk’. Such an imposition could be very disempowering and
serve as a disservice to the ‘affected’ person.

Support
1. The proposed legislation may be well-intentioned in aiming to protect certain people from
abuse or exploitation. However, the emphasis of the Bill is fundamentally unacceptable.
Despite its title, the Bill focuses almost exclusively on protection. There is little in the Adult
Support and Protection Bill about supporting people who might be at risk of abuse providing them with adequate and appropriate services, ensuring that advocacy is
available, involving them in planning, commissioning, monitoring and evaluating services
etc – in short, genuinely empowering them through new local authority purposes, duties,
powers and measures.
2. It is important to ensure that support takes precedence over protection; that resources
concentrate on the empowerment of the older and disabled person – not the professional
social worker. Although the Bill states that the officer should take the least restrictive
option to the adult’s freedom, it does not state that the officer must provide independent
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advocacy, mediation and other empowering resources to the disabled person to enable
them to take control of the situation themselves.
3. It should be recognised that many unpaid carers, mostly family members, many of whom
struggle under quite considerable pain and distress, may take out their anger and stress on
the disabled person. In such cases of ‘abuse under stress’, by unpaid carers, statutory
duties to provide support resources to reduce such stress must be put in place following
assessments of needs of both the carer and the recipient.
4. There is no mandatory provision within the ASP Bill to make the local authority supply the
provision to empower the disabled person to take control of the situation and manage the
risk themselves, by providing practical services, independent advocacy, counselling,
mediation and entitlement.
5. Such statutory provision is available to people who are mentally ill, so why not people who
are ‘at risk’? Under Section 26 of the Mental Health (Care and Treatment) (Scotland) Act
of 2003 a local authority
“shall provide, for persons who are not in hospital and who have or have had a mental disorder,
services which provide care and support, or secure the provision of such services for such persons;
(Such) services provided shall be designed to minimise the effect of the mental disorder on such
persons; and give such persons the opportunity to lead lives which are as normal as possible.
“Care and support" includes, without prejudice to the generality of that expression, residential
accommodation; and personal care and personal support … (The term) does not include nursing
care.
A local authority shall (also) provide…….services which are designed to promote the well-being
and social development of those persons; or secure the provision of such services for such
persons;
(Such) services provided shall include, social, cultural and recreational activities; training for such
of those persons as are over school age; and assistance for such of those persons as are over
school age in obtaining and in undertaking employment.”
1. The council in question may not have the funding, or the flexibility within its service
provision, to maintain the adult at home. So, despite the Scottish Law Commission’s
recommendation that it should be the abuser who should be withdrawn not the person
abused, with the chronic under-funding of community care services by local authorities,
they are most likely to institutionalise the ‘adult at risk’, than ban the abuser. The Policy
Memorandum to the ASP Bill under-writes such action, by saying the abuser should be
banned, ‘as a last resort’.
2. Rather than focusing entirely on who is eligible to be protected against abuse and taking
action to remove that person from the source of abuse, this Bill should address proactive
and preventative measures to avoid and resolve problems of abuse: then determine
whether those measures are fair and effective.
Participation and involvement
1. Disabled people, no matter what their communication needs, must be involved in the
monitoring and reviewing of social care workers on a regular basis. They also need to be
empowered to make criticism and complaints without fear of reprisals; they must be
supported to participate in the review and management of their own support systems.
2. This is why it is so important to have disabled people on the Adult Protection Committee –
a serious omission from the proposed Bill. If there is to be an Adult Protection Committee,
disabled people of all ages need to be part of it; and prevention of abuse should be its key
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role. The reasons for abuse need to be highlighted and solutions found, which involve
disabled people along with their allies.
Ordinary Residence and Direct Payments
1. It is difficult to understand how the reinstatement of the present status quo of 'ordinary
residence' will resolve the problem people receiving direct payments have when they wish
to move quickly from one authority to another to take up job opportunities or be closer to
family support?
2. If changes to the law on ordinary residence as part of this bill cannot be introduced to take
account of direct payments, then the Ordinary Residence Guidance, which applies to all
non-residential community care packages, must be changed in relation to recipients of
direct payments, whose recipients may be more able to take their services with them when
they move, or quickly rearrange them, if they still had the direct payment after their move.
Annex 1.
Comment – Specific (not comprehensive)
a) Health arena
The health arena has not been highlighted, despite the frequency of abuse being recorded in
health settings
b) Principle on intervention:
When deciding whether to intervene, ‘the benefit’ to the adult must be considered, but the question
is … according to whom, the sheriff, the social worker, or the adult themselves; and which ‘benefit’
should be considered?
c) Principle for performing intervention:
Who judges the ‘relevance’ and weighting of those items (a) to (f) which have to be regarded?
d) Assessment, Removal and Banning Orders
What happens after the 7 day period for Assessment and Removal Orders and after the 6 month
limit for Banning Orders?
Within the Bill, there seems to be a bias towards the ease of issuing a Removal Order over a
Banning Order, which may increase the likelihood of more Removal Orders being issued than
Banning Orders. This would increase the risk of a greater rate of institutionalisation among
disabled people.
g) Visits
Visits must take place at a ‘reasonable’ time. Does this mean no more Orkney-style dawn raids?
h) Applications: procedures
Both the ‘adult at risk’ and accused may be present in court when protection orders are issued, but
at any time sheriffs may ‘disapply’ (ignore) any involvement by either in the process.
Surely the adult in particular, along with their advocate, should be present throughout the entire
process.
There is also the problem that many sheriff courts lack suitable access. This, coupled with lack of
suitable transport, could cause a barrier to the equal participation of the older and disabled person
within the legal process
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Annex 2.
Ordinary Residence and Direct Payments
1. It is difficult to understand how the reinstatement of the present status quo of 'ordinary
residence' will resolve the problem people receiving direct payments have when they wish
to move quickly from one authority to another to take up job opportunities or be closer to
family support?
2. It would be a lot easier if the originating authority of the direct payment were to continue
funding the payment for a year, whereupon a review of the recipient’s situation would take
place by the new authority before taking over the responsibility for the person’s care
management.
3. Preferably changes to the law on ordinary residence should be part of this bill, but if it is too
late to change this section of the Bill, then the Ordinary Residence Guidance, which
applies to all non-residential community care packages, must be changed in relation to
recipients of direct payments.
4. There may be some differences in application of Ordinary Residence Guidance to direct
payments, whose recipients may be more able to take their services with them when they
move. This is not a difference in the way local authorities approach the issue of funding,
rather a difference in allowing the person to choose the service that is funded.
5. Therefore, where an individual receives a direct payment in one authority the guidance
should state, if they wish, they should receive a direct payment in whichever authority to
which they move on the basis of the assessment of the previous authority.
6. They should be entitled to this immediately from the new authority if the service they have
been purchasing remains unchanged, whether provided by the same or different personal
assistant or agency.
7. The new authority should make payments at no less a rate than the individual has had
previously, if the care costs remaining the same.
8. If direct payment recipients are making new arrangements, the new authority should fund
the same level of service, but at its own funding rates, ensuring though that the recipient
has the same level of service and the same choice and control over the quality of their
support system and lifestyle.
9. If there is a delay in making new support arrangements, e.g. due to the period it takes to
employ staff in the new location, the recipient should be entitled to start-up costs from the
new authority, unless the recipient is still in receipt of part of an ‘advanced payment’ (see
paragraph 13 below), in which case the authority should make up the difference. During
the period of delay the recipient may also receive support services from that authority on a
temporary basis.
10. The new authority should begin making direct payments as soon as the individual employs
new staff or new services purchased by the individual can start, and any support
arrangements required are in place. The new authority should become involved in any
necessary forward planning arrangements before the person moves, to maximise a smooth
transition to new support services.
11. Local authorities, from whom direct payment recipients are moving, should contact the new
authority as soon as they know of a move.
12. Direct payment recipients should be encouraged to make contact with their new authority
at the earliest possible date. Whatever notice is given, however, it will be the responsibility
of the new authority to make direct payments from the date of the move, or to become
involved in other arrangements as described above.
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13. Where an authority has made an advance payment (for example of 3 months) to a
recipient prior to them moving, they should make an audit of the person's books, which
they then share with the new authority. It may ease the transitional arrangements if direct
payment recipients are allowed to take the outstanding amounts with them when they
move.
14. The new authority will then be required to repay the original authority from the date of the
move. Where the new authority starts to make directs payments immediately, or provides
services for a temporary period, the original authority should recover the amount not then
required by the direct payment recipient, and may do this through a deduction made by the
new authority from its first payment.
Annex 3.
International Research Findings

24

1. Legislation and its practice guidelines have a tendency to multiply, genetically, like rabbits.
However much reassurance is given that there is no intention to follow through with more
restrictive legislation and practices, denying the individual choice and control, as well as
human rights and civil liberties, international research into legal approaches to ‘adult
protection’, such as those presently propagated within the ASP Bill, has found:
2. The initial reaction of people to abuse and neglect is: "we need a law to fix the problem".
People typically want to "rescue": it makes them feel good. However, laws without
community resources become lip-service or bare remedies.
3. Where there are more expansive or intrusive laws there also tends to be fewer community
resources to prevent abuse and neglect.
4. Protectionism also tends to want to expand and become even more protectionist.
5. International research has also found that without an understanding of why abuse or
neglect occurs, people may apply laws in ways that easily become institutional or systemic
means to control certain groups of people who have less power to begin with.
25
6. In addition, there are a number of "truths" about abuse among older and disabled people .
These include:

7. Disability, aging, and illness do not create adult abuse, or even its potential. They are more
often a minor factor within the statistical analysis of a broader spectrum of social,
economic, cultural and political circumstances that can raise or lower the probability of
abuse or neglect occurring.
8. More can be learnt about abuse and neglect by looking at the profiles and circumstances
of the abuser than by focussing on profiles of victims.
9. Abused people want the abuse to stop, but they may value other things, such as keeping
the relationship; their focus is often not on help for themselves, but getting help for the
abuser.

24
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Charmaine Spencer, Presentation given at the Annual General Meeting of the Centre for Inclusive Living, December 2 ,
2005
Charmaine Spencer is a lawyer and a gerontologist living in Vancouver, British Columbia Canada.
She is Canada's national representative on the International Network for the Prevention of Elder Abuse and a key support
person for the Canadian Network for the Prevention of Elder Abuse
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Charmaine Spencer, op cit
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10. In trying to protect and "save" people, it is very easy to take short cuts on their rights, and
circumvent their choices. In the end, from their perspective and that of the professional,
they may actually be left in as bad or worse position.
11. It is hard, but it is essential not to override an abused person's control over their own lives,
particularly when acting from middle aged values, underlying paternalism or in pursuit of
administrative efficiency.
12. Abuse and neglect issues are often complex, and multi-faceted.
As a result, simple
solutions tend to fail. Because these situations are complex, they often need the skills and
knowledge of a number of different types of people to help find the best way of preventing
and addressing the problem. Both the assessment of the abuse and the solution to the
abuse must include the abused person.
13. Abuse and neglect are not just about people harming people. Abuse and neglect situations
are often a mirror of the social and political environment in which people live.
Nothing About Us, Without Us
SUBMISSION FROM QUARRIERS
Adult Support & Protection (Scotland) Bill
Quarriers welcomes this opportunity to provide evidence for the Health Committee on the Adult
Support and Protection Bill. Quarriers is a Scottish charity providing practical care and support for
children and adults with a disability, children and families, homeless young people, people with
epilepsy, and carers. Through more than 85 projects in over 100 different locations, we challenge
poverty and inequality of opportunity and choice, to bring about positive change in people’s lives.
General principles of the Bill
We are generally supportive of the principles of the Bill and regard the intended outcomes as a
positive move towards providing the additional support to which vulnerable adults should be
entitled. Vulnerable adults are currently not afforded the same protection as children and have the
additional discrimination resulting from age-differentiated funding for services. We strongly question
the assumption that the level of support a person with a disability needs, changes radically when
they turn 18. We believe there should be greater continuity of care and a seamless transition to
services equal in scope and level. The proposals to at least provide vulnerable adults with a similar
degree of protection as children would appear to go some way towards addressing this basic
inequality.
We do, however, recognise that there may be potential tensions between the rights of the individual
to make decisions about their lifestyle which include how, where and with whom they live, and the
rights of the individual to be protected from abusive situations. The underlying principles of the Bill
of minimum, least restrictive intervention and only when it is of benefit to the adult, should offer a
degree of reassurance in this area.
Implementation of the legislation in the spirit in which it is intended – to offer protection to those
who need it, not to interfere unnecessarily or when unwanted in an individual’s life – will call for
skilled and perceptive judgements, and it is important that the lifestyle choices made by individuals
are respected.
Omissions from the Bill
There needs to be greater clarity in the age at which a child becomes an adult for the purposes of
protection. Under current legislation, the Protection of Children (Scotland) Act protects children
under 18, but the Adult Support & Protection Bill proposes an adult is someone aged 16 or over.
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This overlap could potentially cause confusion, and it is important that clear and unambiguous
guidance in this area is provided.
It is also unclear why it is proposed to introduce the provisions relating to vulnerable adults
contained within the Scottish Vetting & Barring Scheme separately, when the opportunity to
integrate these protection measures with the Adult Support & Protection Bill is apparent. There is
also potential for confusion between the many other Acts in this area, which will be amended by
this piece of legislation.
Practical implications
There may be potential for overlap between the investigative powers of Adult Protection
Committees and that of the Care Commission, and further clarification on this issue is required to
ensure that not only is there minimum duplication, but a gap is not created whereby each body
assumes the responsibility lies with the other.
There may also be resource implications of facilitating the inclusion on the APCs of representatives
of providers, people who may be at risk and their families/carers, and consideration needs to be
given to how adequate resources can be made available.
The Bill identifies several circumstances where a Sheriff may appoint a safeguarder, to look after
the interests of the vulnerable adult. Given the current lack of advocacy provision generally, and
the need for an extremely sensitive and skilled approach to supporting a vulnerable adult in these
particularly difficult circumstances, greater consideration needs to be given to how this service will
be resourced. It is our view that, given the current situation, it would not be possible for this very
important part of the provisions to be implemented.
We are particularly appreciative of the proposal that organisations will be able to apply to intromit
with funds, and are currently working with the Office of the Public Guardian to develop appropriate
regulations and guidance. We regard this as a natural progression of the support we currently
provide for people with disabilities and have in place well-established Standards, clear guidelines
and robust policies and procedures for handling the money of people we support. There may,
however, be challenges for some organisations whose development in this area is less
sophisticated and consideration should be given to how these organisations can be supported.
We also welcome the clarification of “ordinary residence” and hope that this will go some way
towards addressing the complex difficulties we are currently facing in the provision of care across
local authority boundaries, with particular complications in adult placement services. There are
many examples of increasing problems being faced in trying to access services both for the people
in placements and the carers. Negotiations with a multiplicity of local authorities – and on occasion,
a multiplicity of different personnel within local authorities – have become an increasingly onerous
and complex burden, diverting time and energy from the provision of care.
Increased paperwork, more delay in the provision of services, less flexibility and inadequate
resources constantly hinder our efforts to provide proper support to our placements. Problems
include:
x
x
x
x

Refusal to fund changing needs of people with complex disabilities
Refusal to undertake carers’ assessments
Disagreement between local authorities over where responsibility lies for funding respite
and over the level of respite required, and disputes over previously agreed respite
arrangements.
Difficulty in the provision of daytime opportunities and dispute over where responsibility for
payment of such supports lies

Definitions
Whilst we are generally in agreement with the definitions proposed, guidance which include
examples should be provided for further clarification, particularly when determining what constitutes
“undue pressure”.
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Adult Protection Committees
We agree with the establishment of Adult Protection Committees to oversee and co-ordinate the
work of various agencies. We do feel, however, that APCs should include representatives of
providers (including voluntary organisations), and of people with disabilities and their
families/carers, to ensure a broad perspective and knowledge base for their work. This is
particularly important as the evolving role of the APCs is expected to encompass prevention as well
as developing and delivering training. User participation is becoming an increasingly important and
valued part of organisational development for many providers, including Quarriers, and the
inclusion of people who are expected to benefit from this legislation would be highly appropriate.
I hope that this is useful, and we would be happy to discuss further the work of Quarriers and the
people we support, if that were helpful.
SUBMISSION FROM PARKINSON’S DISEASE SOCIETY
Vulnerability of people with Parkinson’s disease
Vulnerable adults may be abused in residential settings, including hospitals and care homes, or
even within their own homes. Harm is sometimes caused by people who have a trusting
relationship with the person they are hurting, such as partners, children, in-laws, grandchildren,
nurses, care workers or home helps. The abuse is a betrayal of trust and it can lead to the person
feeling powerless and unable to speak out; coupled with fear and embarrassment, it can be
extremely difficult for people to tell anyone when they are being abused. Vulnerable adults may not
disclose abuse for a variety of reasons ranging from dependence on the perpetrator to fear of
reprisal. Not only older people with Parkinson’s disease are vulnerable, but people of all ages with
Parkinson’s may experience abuse
PDS Response to the Health Committee’s questions:
Do you support the general principles of the Bill and the key provisions it sets out?
The existing law is ineffective in protecting adults who are vulnerable such as people with
Parkinson’s disease. The PDS welcome the Scottish Executive’s commitment to protecting the
most vulnerable in our society. The PDS fully supports the proposal to implement a bill to provide
better support to vulnerable people. Legislation is needed to ensure that vulnerable people in
society do not encounter abuse.
The PDS hopes that the duties conferred on public authorities will offer greater protection to
vulnerable people and that agencies will have to work closer together to ensure that they can
provide better support to protect vulnerable adults.
Whilst it is important that each area has the flexibility to meet the needs of its own community, it is
essential to have high quality assessment and intervention recognised by national standards. The
PDS welcomes the establishment of APCs in all public authorities, which will both detect abuse of
vulnerable adults and more importantly seek to protect vulnerable adults from abuse.
Where abuse is suspected it should always be reported, without delay, to ensure that vulnerable
individuals receive the necessary protection at all times and that the vulnerable adult is be involved
and consulted at all stages of the risk assessment process to ensure that they are aware of the
extent and nature of concerns held about them and they are able to make informed choices and
decisions.
Are there any omissions from the Bill that you would like to see added?
Although the Society supports mediation being offered where appropriate we also believe it is
important that independent advocacy should form part of the support provided to adults at risk
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when assessment and investigations are taking place. We would therefore like to see this included
in the development of the legislation.
Have you any comment on the practical implications of putting these provisions in place and the
consideration of alternative approaches?
The Society strongly supports the Executive’s expectation that where there is a removal order in
place that the individual conducting the removal be from one of the cooperating bodies. This would
mean that if the person was already familiar with and used to dealing with a representative from
another body e.g. a district nurse, health visitor or mental health officer then it may be more
reassuring for the person being removed if this was done by someone who they already know
rather than a stranger.
The Society recommends however that the legislation should explicitly set out a requirement that
where an adult at risk is known to a representative from a cooperating body, the representative
must be responsible for removal
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
The Society welcomes the definition of vulnerable adults, which encompasses people with
Parkinson’s disease and other conditions. The previous definition was limited as not all people with
Parkinson’s receive care services but may still be placed in situations where they are at risk of
harm.
Although there may be many people covered by this definition who would not consider themselves
to be vulnerable or at risk the Society believes it appropriate that a wider definition is used in the
legislation so that a full level of protection is provided and where abuse is suspected authorities
have the ability to investigate. The Society believes that provision requiring action only to be taken
with consent by capable adults should ensure that those in need of protection are properly
identified.
As many respondents to the Scottish Executive’s consultation “Protecting Vulnerable Adults –
Securing their Safety” in November 2005 stated, the Society is concerned that the definition of
abuse set out in Clause 50 of the Bill retains the word ‘distress’. The Society supports the view that
as a victim of abuse does not always exhibit outward signs of distress, the definition should not rely
on causing distress and that that there may also be occasions where a person in position of trust
may do something which causes distress for legitimate reasons e.g. safety. The Society therefore
suggests that the word “distress” be replaced with “harm” or “significant harm”.
What views do you have on the role, structures and powers of the proposed Adult Protection
Committees?
APCs should have clearly defined remits and lines of accountability, with explicit duties for front line
staff. The PDS believes that public authorities should be required to ensure that there is a
vulnerable adults protection committee covering their area, which should bring together
representatives of each of the main agencies and professionals responsible for helping to protect
vulnerable adults from abuse and neglect.
It is essential that guidance is issued which specifies how professional groups and services should
cooperate to safeguard vulnerable adults and ensure that arrangements work effectively to bring
about good outcomes for them.
The Society feels it is vitally important the APCs have a clear role in developing and delivering
training to ensure that staff involved in identifying and supporting adults at risk are aware of the
variety of factors which can make adults vulnerable. In particular the Society believes it is important
that issues such as communication difficulties, which can be experienced by people with
Parkinson’s, must form a significant part of awareness training. Staff must be able to communicate
effectively with adults at risk in order to properly identify situations which may need investigating.
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The Society agrees that the APCs should have a lead role in directing, monitoring and assessing
risk in relation to vulnerable adults, having responsibility for the overall co-ordination of relevant
agencies to ensure suitable arrangements were in place that the appropriate authority met their
particular responsibilities. In terms of leading on actual investigates the Society supports the role
of social services as the agency who have the experience and expertise to lead in conducting the
initial investigation and where a criminal act is felt to have taken place the investigation could then
pass over to the police as the lead agency.
The Parkinson’s Disease Society
The Parkinson's Disease Society (PDS) was established in 1969 and now has 30,000 members,
23,000 supporters and over 300 branches and support groups throughout the UK.
The Society provides support, advice and information to people with Parkinson's disease, their
carers, families and friends, and information and professional development opportunities to health
and social services professionals involved in their management and care.
Each year the Society spends more than £2 million on funding research into the cause, cure and
prevention of Parkinson's, and improvements in available treatments. The Society also develops
models of good practice in service provision, such as Parkinson's Disease Nurse Specialists and
campaigns for changes that will improve the lives of people affected by Parkinson's.
About Parkinson’s disease
Parkinson’s disease is a progressive neurological disorder. It affects all activities of daily living
including talking, walking, communication, swallowing and writing. It is estimated that 120,000
people in the UK have idiopathic Parkinson’s. That is one in 500 of the general population.
Approximately 10,000 people are diagnosed with Parkinson’s each year in the UK. The average
age of onset is between 55-60 years of age and the risk of getting Parkinson's increases with age.
However, of the 10,000 people in the UK diagnosed each year, 1 in 20 will be aged under 40.
Parkinson’s symptoms occur when there is a significant loss of cells that produce the neuro
transmitter dopamine. Dopamine is one of the chemical messengers that exists in the brain, which
enables people to perform coordinated movements. As yet it is not known why these cells die.
The three main symptoms are tremor, muscle rigidity and slowness of movement. However not
everyone will experience all three. Other symptoms include a lack of facial expression, difficulties
with balance, problems with an altered posture, tiredness, speech difficulties, pain and depression.
Parkinson’s affects people from any ethnic background and any age group.
As the condition progresses, it becomes more difficult to manage the complex range of symptoms
and this can result in an increased dependency on support from social services. Assistance may
be required in all activities of daily living, to allow the person to maintain mobility and independence
as far as possible. Without this assistance and support the person will become socially isolated
and this will result in a further deterioration in their quality of life.
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SUBMISSION FROM THE NATIONAL AUTISTIC SOCIETY SCOTLAND
The National Autistic Society Scotland is one of the leading charities for people with an autistic
spectrum disorder (ASD). It has a membership of over 1,000 and a network of 9 branches across
Scotland. The National Autistic Society Scotland is part of a UK-wide organisation, the National
Autistic Society (NAS). The NAS is in a unique position to comment on issues affecting people
with autistic spectrum disorders because it operates in all four nations of the UK. The NAS has a
membership of over 12,000, and a network of 60 branches. The NAS exists to champion the rights
and interests of all people with autism and to ensure that they and their families receive quality
services, appropriate to their needs. There are approximately 535,000 people with autistic
spectrum disorders in the UK.
Autistic Spectrum Disorder (ASD) is a lifelong developmental disability which affects the way a
person communicates and relates to people around them. People with ASD experience difficulties
with social interaction, social communication and imagination – known as the ‘triad of
impairments’ 26. ASD is a spectrum disorder which affects different individuals in different ways,
varying in degrees of severity. It is estimated that one every 110 people in Britain have an ASD.
ASD and Vulnerability
Adults with ASD can be extremely vulnerable both within a service setting and also in everyday life.
Due to their social and communicative difficulties, people with ASD can misinterpret others’
intentions and can struggle to understand metaphor and irony, taking written and spoken words
literally. The inability to, for example, distinguish between truth and lies; being unable to ascertain
insincerity; and the willingness to do favours for people in order to try and make friends often leads
to adults with ASD being extremely vulnerable.
Adults with Asperger Syndrome, or high functioning autism, may be vulnerable as their average or
above average IQ and good language skills can mask the fact that they may not understand what
others are really saying or doing. Due to the nature of ASD adults may be harmed or neglected
without being able to inform anyone about it or without having the ability to verify the situation
where someone else suspects harm or neglect.
Do you support the general principles of the Bill and the key provisions it sets out?
The general aim of the Bill, to offer greater protection to adults at risk from abuse, is a positive
development which will afford greater protection to adults at risk of abuse.
For the majority of people with ASD who require such measures, their needs can be met through
the provisions contained in the Mental Health (Care and Treatment) (Scotland) Act 2003, and the
Adults with Incapacity Act (Scotland) 2000. However, the Adult Support and Protection Bill will offer
further protection to individuals with ASD.
Are there any omissions from the Bill that you would like to see added?
The measures in the Bill are intended to complement other interventions such as mediation for
which statutory provision is not necessary. However, one element which the NAS would like to be
considered for inclusion in the Bill is access to advocacy. The NAS believe that a right to
independent advocacy would be extremely beneficial for vulnerable adults.
Many individuals with ASD experience difficulties with social communication and therefore struggle
to communicate their needs and opinions. Access to independent advocacy is therefore vital to
ensure that adults with ASD have a voice and can be actively in any interventions in their lives.
The NAS would like to see a right to independent advocacy included in the Bill, which would further
facilitate the performance of the general principle of the Bill by having regard to the adult’s
ascertainable wishes and feelings, and enabling the adult to participate as fully as possible in any
26
Wing, L and Gould, J (1979) Severe impairments of social interaction and associated abnormalities in
children: epidemiology and classification, Journal of Autism and Developmental Disorders, Vol 9(1), pp11-29

235


365

Health Committee, 16th Report, 2006 (Session 2) – Annexe C
investigations and interventions. It is particularly crucial that advocacy is available where a decision
is taken to override the consent of an adult at risk who has been unduly pressurised, in order to
ensure that the views of the adult are expressed safely and confidently. At every stage of
intervention, the local authority must make every effort to ascertain the adult’s wishes and
independent advocacy is crucial to this.
Additionally, the third consultation on Protecting Vulnerable Adults consulted on making different
provision for the compulsory care of individuals with a learning disability outwith the Mental Health
(Care and Treatment) Act 2003. In this consultation response we highlighted that as the 2003 Act
was yet to come into force, it would be too early to look at introducing a new system. Therefore we
understand why this element has been omitted from the actual text of the Bill.
However, the NAS is concerned that many people with ASD are not having their needs met
appropriately while being compulsorily cared for under the 2003 Act, often due to a lack of autism
awareness among the professionals and support staff working with them. Frequently, it is the
accompanying condition such as a mental health problem which is treated, but not the underlying
ASD.
Therefore, the NAS would urge that the operation of the 2003 Act should be monitored and
evaluated to look at issues such as how effective it is at dealing with people with ASD who display
challenging behaviour and may need to be detained, with possible future developments taken
forward if necessary.
Have you any comment on the practical implications of putting these provisions in place and the
consideration of alternative approaches?
While the protection measures outlined in the Bill may be necessary to prevent the abuse of adults
at risk, There must be detailed consideration of the additional care and support arrangements
which are necessary when any interventions are made – particularly where the suspected abuser is
a, for example, a family member or primary carer. In particular, due to the specific nature of ASD,
where interventions concern an adult with ASD, the individual needs of the person must be taken
into consideration to prevent stress and anxiety. Any changes in care arrangements would need to
be carefully managed due to the importance of routine and continuity to individuals with ASD. The
NAS is unsure whether sufficient consideration has been given to the consequential support
arrangements which will arise from the use of the provisions contained in the legislation,
particularly in the financial memorandum.
As stated above, in tackling cases of abuse access to independent advocacy is vital, by which the
adult can be heard and consensual resolution may be reached. Similarly, where council officers
have the power to intervene in the life on an adult with ASD, it is imperative that these officers have
had sufficient autism awareness training in order to adequately support the adult.
27
A significant issue is that of ‘undue pressure’ . The Bill outlines that a refusal to consent to the
granting of a protection order may be ignored if the sheriff or person reasonable believes that the
affected adult at risk has been unduly pressurised to refuse consent. Although this provision may
be contentious, the NAS believes that such a safeguard is necessary to protect individuals with
ASD who may be at risk of abuse. As outlined above, due to the particular nature of ASD in having
difficulty in understanding social situations and relationships, the person may be at risk of being
pressured, particularly by an abusive person. The NAS would urge that any future code of practice
relating to the legislation should provide examples of such circumstances, and more fully explore
the notion of ‘undue pressure’.

Another point of note is the proposed change to direct payments to allow for using direct payments
28
to employ a close relative. Response to Scottish Executive consultation on the matter highlighted
that where an individual has difficulty in interacting with strangers (for example where the person
has an ASD) this may justify such a situation. The NAS welcomes this proposal which is vital to

27
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allow for the best range of care and support for individuals with ASD. Any further guidance on the
implementation of the measure must recognise the specific needs of people with ASD.
It is also important to clarify and produce guidance on the interaction between the Adults with
Incapacity (Scotland) Act 2000, the Mental Health (Care and Treatment) (Scotland) Act 2003 and
the Adult Support and Protection legislation to ensure that the statutory provisions are understood
and employed correctly. All professionals and other employees on the front line must be aware of
the relevant legislation and how to employ the provisions correctly, otherwise these new measures
become futile.
Are the definitions of an ‘adult at risk of abuse’ and ‘abuse’ itself in the Bill sufficient?
The definition of an ‘adult at risk of abuse’ is very broad and would seem to cover adults with
Autistic Spectrum Disorder, which the NAS considers to be positive in theory. However, our
concern would be if the definition of an ‘adult at risk’ is so broad that it would conflict with the right,
for those people who have the capacity to do so, to make their own informed consensual decisions
about the relationships they enter into. Again the NAS would like to underline the express need for
a right to advocacy so that individuals with ASD can be actively involved in any interventions which
may occur.
The NAS appreciates the revisions made to the previous definition of abuse, particularly by
removing the ‘expectation of trust’ element which narrowed the definition. However, the NAS
remains concerned about the about the fifth aspect of the definition: “any other conduct which
causes fear, alarm or distress…”.
Autistic Spectrum Disorder is a social and communication disorder. As such, individuals with the
disorder have difficulty relating to the world around them and so struggle to understanding social
convention and protocol: knowing what to expect and what is expected of them in social situations.
Due to this particular nature of ASD, some individuals may not display fear, alarm or distress or
they may display such emotions in a way which is not conventionally typical. Similarly, a person
with ASD may feel, for example, fear without anyone having behaved in anyway inappropriately.
The NAS feels that this aspect of the definition should be rephrased. For example, it may be more
appropriate to qualify this element by amending it to state: “which would reasonably be expected to
cause fear, alarm or distress…”. In any case, the NAS believes that there should be more of
consideration of the intent of the individual perpetrating the alleged abuse, rather than the
perceived effect on the adult at risk.
What views do you have on the role, structures and powers of the proposed Adult Protection
Committees?
The NAS strongly welcomes measures contained in the Bill to establish Adult Protection
Committees. It is vital that these committees are truly multi-agency partnerships. The Bill outlines
specific statutory and independent agencies which should be involved in the Adult Protection
Committees. Although the Bill also allows for other unnamed agencies to become members of the
APCs, the NAS considers it extremely important that the voluntary sector is involved as well as
services users and representatives of services users, such as carers.
With regard to the agencies involved in the Committees, we believe that there should be an interagency protocol which explicitly spells out the role and responsibility of each agency. In addition,
we feel that all service providers, not just statutory agencies, should have a protocol so they are
clear on what they should do when there is a case of abuse or suspected abuse; who to contact
etc.
The NAS is prepared to follow this up in person.
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SUBMISSION FROM NUS SCOTLAND
NUS Scotland is a federation of local student organisations in Scotland, comprising over 60 local
campus student organisations that are affiliated to the National Union of Students of the United
Kingdom (NUS). NUS Scotland is an autonomous, but integral, part of the National Union of
Students. The students' associations in membership of NUS Scotland account for 85% of students
in higher education in Scotland and over 90% of students in further education in Scotland.
Students' associations affiliated to NUS retain autonomy over all policy areas, and may choose to
make individual students' association submissions based on local policy. NUS Scotland operates a
democratic forum for policy and debate on national issues affecting students and NUS Scotland’s
role is to reflect the collective position.
NUS Scotland Disabled Students’ Campaign
The NUS Scotland Disabled Students’ Campaign is an autonomous part of NUS Scotland. The
campaign is co-ordinated by the Disabled Students’ Officer, who is elected by the students at the
NUS Scotland Disabled Students’ Conference. This Conference also decides the Campaign policy
and priorities for the year ahead as well as electing members of the Disabled Students’ Committee.
The campaign bases its principles around the social model of disability. This states that disability is
the result of societal barriers to inclusive living i.e. not being able to walk is an impairment; disability
is that architects think steps are a good design feature. The campaign believes the responsibility
for disability lies squarely with society and its attitudes towards people with impairments.
Introduction
NUS Scotland’s Disabled Students’ Campaign is pleased to have this opportunity to submit written
evidence on the Adult Support and Protection (Scotland) Bill.
Do you support the general principles of the Bill and the key provisions it sets out?
It is the belief of the NUS Scotland Disabled Students’ Campaign that this bill is well meaning and
intended to rectify and in some way compensate for the shocking lack of protection for those adults
in receipt of care services. Whilst we welcome any attempt to implement the findings of the Bichard
report and we understand the need for powers of intervention to stop any person being abused, we
do not believe this bill addresses these needs in an appropriate way.
Abuse of any kind towards any person cannot be tolerated or ignored in a civilised society. The
NUS Scotland Disabled Students’ Campaign has reaffirmed its belief that there is no place for this
behaviour in a modern, tolerant Britain.
We believe that this bill is clearly aimed at stopping abuse in residential homes and has come
about in response to the Borders case. Whilst we have no specific expertise in the area of
residential care it is our belief that the powers of removal described in this bill do not represent a
balanced view of how to deal with the abuse of adults at risk. It is our recommendation that more
power be given to users groups within the establishments to determine the level of protection they
need in their particular establishments.
NUS Scotland Disabled Students’ Campaign does however have a large membership of
community care users and other people who are defined by Section 3 of this bill. We believe the
provisions in this bill have evolved from a deeply patronising view of Disabled people as needing
the protection and help of non-disabled people to live their lives. This bill removes the right of selfdetermination from disabled people and removes their right to take risks. NUS Scotland Disabled
Students’ Campaign believes there is dignity in risk and it is a fundamental part of living an
independent life. To remove a person’s right to decide their own limits within a personal relationship
and take risks is to remove a person’s dignity. It is our view that this bill seeks to do just that.
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Have you any comment on the practical implications of putting these provisions in place and the
consideration of alternative approaches?
The provisions in this bill to remove a person from their residence without their consent are in our
opinion unacceptable. The timings set out in this bill give very little time or notice for the subject to
make a representation of their refusal to consent to a sheriff. The ability set out in Section 32 (3) for
the sheriff to ignore any refusal to consent is unacceptable, whilst Section (4) remains the definition
of undue pressure:
(4) An adult at risk may be considered to have been unduly pressurised to refuse to consent to the
granting of an order or the taking of an action if it appears—
(a) that abuse which the order or action is intended to prevent is being, or is likely to be, inflicted by
a person in whom the adult at risk has confidence and trust, and
(b) that the adult at risk would consent if the adult did not have confidence and trust in that person.
It is our belief that Section 4(a) describes every incident of abuse. If Section 4(a) were not the case
it would be common assault and not abuse taking place. Section 4(b) is far too open to
interpretation and lacks supporting evidence. Whilst these remain the caveats to taking into
account consent of the individual this bill takes away the right to not consent to being removed from
your home. This is unacceptable and would not be permitted or thought a good power to have for
any other sector of society.
There are further aspects of removal orders which the bill does not taken into consideration e.g.
how will removal from their daily routine and familiar surroundings affect the behaviour and mental
health for individuals with autistic spectrum disorders? The Bill also fails to consider what a suitable
place to remove people to be.
Another scenario not considered or provided for by this act involves disabled parents. If the
individual being removed has a child with the person suspected of abusing the individual, these
children will be left with the alleged abuser. Other than this these children will have to be taken and
cared for by the state neither of which are acceptable options for these children. This has in our
opinion been overlooked because of an assumption that disabled people would not be parents.
This is an area which absolutely must be provided for to safeguard the rights of disabled parents
and their children.
Are the definitions of ”adult at risk of abuse” and “abuse” itself in the Bill sufficient?
NUS Scotland Disabled Students’ Campaign believes that the definition of adult at risk set out in
Part 3 is too vague. It appears to be a ‘catch all’ definition, which relies very much on the discretion
of those interpreting the bill. It is our belief that a tighter definition of risk factors needs to be made.
Under this definition an adult who can make informed, measured decisions about their life and in
every way take charge of every aspect of their day to day living as everyone else would, but was a
wheelchair user in receipt of community care would be considered vulnerable. This definition would
leave them subject to the measures in this bill, which take away their right to determine their
everyday living and thus their independence.
With regards to the powers to conduct medical examinations of an “adult at risk” there are no
provisions for consent of the individual within this bill. Their refusal to consent can be overturned by
a sheriff. This is in our opinion, perverse. The right of a person to not give consent to what could be
a very personal and intrusive procedure when they are the victim or in this case perceived to be the
victim, is a fundamental one and is not overruled for any other sector of society.
There is a wide range of good measures in this bill, which seek to protect “adults at risk”. The major
problem with these measures is again the definition of “adults at risk”. Whilst that definition remains
vague these measures are not appropriate for many people that this bill will encompass.
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What views do you have on the role, structures and powers of the proposed Adult Protection
Committees?
The adult protection committees are not user led and indeed have no provision for any disabled
adults to have any input into the policies etc that the committee make. There is no provision for
them to even consult disabled people about decisions they may be making.
Conclusion
We believe that this bill erodes the right to an independent life, self – determination and dignity of
disabled people. Whilst we condemn any form of abuse we do believe it is the right of the individual
to stay in their situation. If a non-disabled woman were being abused, she would be counselled and
encouraged to remove herself from that relationship. If she chose to stay in that relationship, whilst
we may not approve, it is still her decision to do so if she wishes. This bill seeks to make a moral
judgement about someone’s decision; it then grants power to impose the beliefs of someone out
with that relationship upon that relationship. Above all it only seeks to do this for disabled people. If
the Scottish Executive believe that the powers granted in this bill are indeed the way to eradicate
abuse in Scotland, why aren’t these measures universal? We believe this is because people would
not accept government making moral judgements about their relationships. It has become,
unfortunately, acceptable through a patronising sense of pity to do this for disabled people.
Submitted by and on behalf of the NUS Scotland Disabled Students’ Campaign
SUBMISSION FROM CAPABILITY SCOTLAND
Capability Scotland is the country’s leading disability organisation working for a just Scotland. We
work with children, adults and families living with disability to support them in their everyday lives.
We also work with disabled people, family members and carers to influence legislation, policy,
practice and attitudes.
We are a member of the Community Care Provider’s Service (CCPS) and support their submission
to this call for evidence. Capability Scotland is also a member of the Care Provider’s Banking
Issues Group and of Disability Agenda Scotland (DAS) and have contributed to their submissions.
Capability Scotland recognises that there are people at a disproportionate risk of abuse, whatever
form it may take. We welcome moves to support and protect these individuals and prevent such
crimes, but such moves must not infringe on the human and civil rights of the target group.
We are concerned that much of this Bill is based on inaccurate assumptions about the capabilities
of disabled people, and that, in contrast to the title of the Bill, there is little mention of support.
Indeed, the Policy Memorandum mentions nothing about support in its summary of the general
objectives of the Bill. As highlighted in the DAS submission, adequate and appropriate support
could address cases of abuse that occur as a result of a carer being unable to cope. In such a
case, a removal or banning order would not be the most proportionate or the most appropriate
course of action.
We feel that this legislation should be more supportive, along the lines of Lord Ashton’s
Independent Living bill which will put in place a legislative framework that gives disabled people the
right to independent living and provides the necessary support and appropriate interventions to
enable people to live their independent lives safely and successfully.
Potential Breaches of Human Rights Legislation
Capability Scotland sought a legal opinion from Fisher Meredith solicitors on the compatibility of
Part 1 of the Adult Support and Protection (Scotland) Bill with the Human Rights Act 1998. As
lawyers qualified in England and Wales only the scope of their advice was limited to analysing the
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compatibility of the Bill with the Human Rights Act and European Court of Human Rights case law.
They did not comment or advise on the operation of Scottish law or legal institutions.
We have particular concerns about the implications of this Bill on the following Articles of the
Human Rights Act:
x Article 5 – Right to Liberty
x Article 6 – Right to a fair trail in civil proceedings
x Article 8 – Right to private and family life
x Article 14 – Discrimination
General Principles of the Bill
Capability Scotland welcomes the general principle set out in Section 1 that action can be taken
only if it is the only way to provide benefit to the adult and is, of the range of options, least likely to
restrict their freedom.
We are concerned however, that this principle is not reflected throughout the Bill. For example, the
Bill seems to suggest that removing an adult at risk through a removal order will generally be the
most appropriate course of action, and that banning orders are to be used only “If necessary and in
29
the last resort, to exclude the perpetrator” . Removal orders do not seem to be the course of
action least likely to restrict the freedom of the adult at risk.
There are also a number of questions raised by this principle. There seems to be no provision for
establishing whether the adult at risk perceives the proposed action to result in a benefit to them.
Surely that is their decision to make? Capability Scotland would support an approach in line with
Section 1(4)(a) of the Adults with Incapacity (Scotland) Act 2000, which requires the past and
present wishes of the adult to be considered before any action is taken.
There is also no provision to assess whether the benefit has been achieved after the intervention
has taken place, nor to indicate what action will be taken if the benefit has not been achieved.
Capability Scotland does welcome the requirement set out in Section 2(d)(ii) to provide “such
information and support as is necessary to enable the adult to so participate”. This provision
implies that decisions will be made on what support or equipment is appropriate on a case by case
basis and that individual needs will be assessed and provided for, rather than a ‘one size fits all’
approach. This approach could perhaps be expressed more clearly, preferably in the legislation.
However, we feel that Section 2(e), while it should be included in the Bill, is not actually adhered to.
For example, the criteria for granting a removal order includes no requirement to hear from the
adult at risk, or any attempt to ascertain their views. There is a presumption that a disabled person
is inherently vulnerable and that a council official or sheriff will know what’s best for them. Adults
generally have the right to make their own decisions, and should they choose to stay in high risk
situations then that choice must be respected. A parallel example can be made with cases of
domestic abuse of a non-disabled adult. The ‘victims’ are not forcibly removed from their
situations, but are given support and a range of options. The first course of action is usually an
injunction against the abuser rather than the removal of the ‘victim’. This seems to be a clear case
of adults at risk being treated differently to those who do not fit this definition.
The number of views sought when performing these functions raises its own problems. We feel
that guidelines on the weighting attached to each view is necessary, and that there will be a need
for an independent arbitrator where there is a conflict of opinions or views.
One of our main concerns is that people with complex support needs and particularly those with
communication impairments might be falsely labelled as at risk because appropriate support was
not in place for their capacity to be assessed or their views heard. It is important that independent
advocacy is available to ensure that such assumptions are not made.

29

Adult Support and Protection (Scotland) Bill: Policy Memorandum – Section 19, Page 4

241


371

Health Committee, 16th Report, 2006 (Session 2) – Annexe C
Another concern is that the Bill appears to create a parallel civil system for dealing with the abuse
of adults at risk, when police powers already exist to deal with such crimes against non-disabled
people. The abuse of an adult at risk is a criminal offence. There should be an earlier recourse to
the police who are more appropriate investigators of an alleged crime.
Definition of an ‘adult at risk’
The definition of an ‘adult at risk’ set out in Section 3 encompasses virtually all disabled people,
which is far too wide reaching, and supports a perception of all disabled people as inherently less
able than non-disabled people.
There are many people working with and for Capability Scotland, who campaign with us or who use
our services who could be considered adults at risk under this definition, something which they
have strongly objected to. This definition promotes a ‘medical model’ of disability 30 by assuming
that incapacity and vulnerability are inherent rather than the more accurate and appropriate ‘social
model’ 31. With the appropriate mechanisms in place, such as support, communication aids and
suitably trained officials, many more individuals are able to communicate their views and manage
their own affairs.
Capability Scotland feels that the definition should be more in line with the Adults with Incapacity
Act (2000), which sets out a procedure for establishing the capacity of an individual 32. Those
lacking the capacity to recognise or deal with the risk of abuse and to raise their concerns should
be considered more vulnerable to abuse.
The Policy Memorandum suggests that the focus of the Bill is on older people or people with
learning disabilities. A more appropriate definition based on levels of capacity and vulnerability
would make this statement redundant and ensure that those older or disabled people who are at
risk are identified, supported and protected by this legislation.
Children and Young People
Capability Scotland is also concerned that young people aged 16 to 18 years old are included in
this definition of an adult at risk, which is incompatible with definitions in other Scottish child
protection legislation and structures, which include young people up to 18 years old 33. With such
overlaps there is concern that there will be gaps, particularly for this transition age group. The
legislation needs to be clear who is responsible at each stage.
Investigations
Given the broad definition of an adult at risk, Section 4 seems to give a wide scope of power to
Council officers to investigate any disabled person’s personal affairs on the suspicion that they
might need to intervene to protect the adult at risk from abuse.
While Capability Scotland recognises the need to establish whether abuse is taking place at the
earliest instance, it is of concern that there are no procedural safeguards in place, no criteria to
guide Council officials in deciding whether they need to intervene, nor to assess whether the
Council official acted appropriately.
The Council official is given a great deal of autonomy in deciding who should have access to an
adult at risk’s personal records. Clarification is needed as to whether this includes all records, or if

30

The Medical Model places the emphasis on the disabled person. It assumes that the problems they face are a result of
their impairment or condition, and that they must change or adapt to fit in with society
31
The Social Model emphasises the external things that affect disabled people. Under this approach, it is not the people’s
impairments that stop the doing things, but the attitudinal, institutional, environmental, communication and information
barriers in society.
32
Adults with Incapacity (Scotland) Act 2000 – Section 1(6)
33
Children (Scotland) Act 1995 – Young people aged 16 to 18 who are subject to a Children’s Hearing supervision
requirement are considered children.
Protection of Children (Scotland) Act 2003 – covers children up to 18.
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this power limited to those records related to the alleged abuse. The inclusion of “any other
appropriate person” appears to be far too broad.
There must be guidance to ensure that the official responsible for such investigation is
appropriately qualified, vetted and experienced. There is also the potential for a conflict of interest
if the adult at risk is in council operated accommodation, or at risk from a council employee.
Guidance is necessary to cover such circumstances.
Capability Scotland feels that this Bill lacks context. It is silent on what triggers or criteria would
lead to an intervention, leaving the broad powers awarded to Council officials open to abuse. We
would welcome the inclusion of procedural safeguards to ensure that these powers are used
appropriately.
Consent of adult at risk
Capability Scotland welcomes the protection of the adult at risk’s right to refuse consent set out in
Section 32. However, we have already raised our concern that the there are no procedures in
place to ensure that the adult at risk is given the opportunity or support to communicate their views.
A specific responsibility must be placed on the intervening authority to provide whatever support is
necessary for the adult to be able to communicate their wishes. This responsibility is included in
34
the policy memorandum , but this should be included in the legislation.
We are also very concerned about the impact of Section 32(3) on the human rights of disabled
people. Generally speaking, adults must consent to being medically examined and treated, unless
they lack capacity to do so. While Section 32(6) ensures that a person’s refusal to consent to an
interview/medical examination can not be ignored we feel that the requirement assess an
individual’s capacity and to obtain and respect an individual’s views should be stated clearly in the
relevant sections of the Bill.
Procedural Safeguards
Capability Scotland is concerned by the power set out in Section 38 for the sheriff to dispense with
the safeguards that are in place to ensure fair proceedings, provided they are satisfied that doing
so will protect the adult at risk from serious abuse. The sheriff can effectively deny the adult at risk
any involvement in the protective order application process, based on a view that they know what’s
best for them.
35
One of the provisions that the sheriff can dispense with is Section 38(5) . An adult at risk is
entitled to legal representation, as any other adult would be, and the section should also ensure
that legal aid would be made available for such purposes. It is likely the European Court of Human
Rights would find the failure to provide a right to legal representation and legal aid to be
incompatible with human rights legislation.

Adults at risk must have the same procedural rights as all other adults. It is unlikely that a sheriff
could dispense with the procedural safeguards as he is permitted to in the bill without causing
some level of prejudice.
General Issues
The Bill must recognise the possibility and contain provisions to deal with vexatious allegations or
those with a hidden agenda, for example from family members wanting control of an individual’s
assets.

34

“Where necessary, the adult must be provided with assistance to enable their participation.”
“The affected adult at risk may be accompanied at any hearing…by a friend, a relative or any other representative chosen
by the adult”,
35
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Section 45 states that the code of practice to be prepared by Scottish Ministers containing
guidance about the performance of functions must be reviewed “from time to time”. Capability
Scotland feels that this should be reviewed at specified and short intervals so that if any of the
concerns we have set out do arise they are able to be identified and addressed as soon as
possible.
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Adult Support and Protection
(Scotland) Bill: Stage 1
14:02
The Convener: Item 2 is the Adult Support and
Protection (Scotland) Bill. This morning, members
of the committee met three groups of people who
might be among those groups considered to be
adults at risk. Before we hear reports on those
meetings, I record my thanks to everybody who
participated in them and I particularly thank the
representatives
of
Enable,
the
Scottish
Association for Mental Health and Age Concern
Scotland who assisted in organising and
facilitating the meetings for us.
I invite one member from each meeting to report
back on the issues that were raised in the
discussion. I ask members to say where they had
their meeting and which group they met this
morning.
Janis Hughes (Glasgow Rutherglen) (Lab):
This morning, the convener, Jean Turner and I
visited Enable in Glasgow. We spoke to some of
the people who work for Enable and some people
who are involved in ACE, which is the committee
of service users that advises Enable on issues that
affect them.
There was a great deal of concern about the
bill’s proposal to give social workers the ability to
enter a person’s home. People felt that that would
take away their rights to be in their home. They
asked what would happen if they were taken away
because they were thought to be at risk of abuse
but it was then found that the suspicion was
entirely unfounded. How would the repercussions
of that be dealt with? There was also concern that
agencies might pick up on rumours about
someone who had learning disabilities. If the
rumour was then acted on, that would result in
concern being caused to the carer and the person
for whom they were caring. There was a great
deal of unhappiness about how that would be
dealt with.
We were asked whether notice would be given
of an agency going into a house to remove
someone who was thought to be at risk of harm
and whether an advocate or someone else would
be present who could explain why someone was
being removed. It was felt that people would not
always understand exactly what the situation was.
The group was keen that someone should be
there to act on a person’s behalf, if necessary.
We discussed the fact that council staff or the
police could apply for a banning order. Again,
there was concern about who that would affect.
Would it be the person who was allegedly
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dementia gave something to a carer, an issue
might arise if the vulnerable adult then forgot that
the item had been given away, which might leave
the carer in a vulnerable position. As Janis
Hughes mentioned, the general conclusion was
that we need to provide good support for carers.
We also need to consider issues to do with
guidance and guidelines. I am sorry to say that we
did not really deal with the point about whether
people might be put under undue pressure.

suffering abuse, or would it be the person who
was allegedly doing the abusing?
There was also concern about what support
would be offered to a person left behind in a house
when someone was removed. Where a house was
held in a joint tenancy, the person removed would
still have the right to go back to the house. It was
felt that such a situation would necessitate a legal
intervention in the form of an interdict. However,
what would happen if the person who was
removed was the legal tenant or owner of the
property? The person who was left behind might
not have the right to be there. The people whom
we met brought up many such anomalies.

Finally, on the term
“adults at risk of abuse”

that is used in the bill, the consensus of opinion
was that people did not like that terminology.
People expressed a preference for either “adults
at risk” or “adults at risk of serious harm”.

The trigger for an investigation was thought to
be a difficult aspect of the bill. Concerns were
raised about whether the provision would
contravene human rights legislation and it was felt
that it could be construed as being discriminatory
against, for example, people with learning
disabilities. There is often a perception that such
people cannot care for themselves or others—
parents or children—and it was felt that they could
be further discriminated against because of the
bill.

I think that that is all that we said this morning.
Kate Maclean (Dundee West) (Lab): We visited
the Redhall walled garden project in Edinburgh,
which is run by the Scottish Association for Mental
Health. We spoke to project users and staff as well
as representatives from SAMH.
We discussed definitions quite a bit. In our
discussions, which reflected what we have said in
committee, concerns were raised about whether
the definitions are wide enough to cover all those
who might be vulnerable. It was thought that
“neglect” might need to be further defined so that
the term does not encroach on issues connected
with lifestyle choices. A question was also raised
about whether the term covers institutional
neglect.

A point that was well made was that there is no
Haynes manual to tell people how to care for
someone. That point summed up the general view
that was expressed to us.
Helen Eadie (Dunfermline East) (Lab): We
went to Kinghorn this morning and I must thank
Jessie Watts of Age Concern Scotland for helping
us with the event. We were pleased that there was
good participation by the older people who were
there, who were all women.

People were generally quite happy with the
principle that abuse of an adult at risk should be
investigated, but it was felt that such investigations
should
take
account
of
the
individual
circumstances of each case. It was asked who
would develop the criteria for determining when an
investigation should take place. The issue of
response times was also raised. Someone
expressed concern that action on self-referrals—in
which people highlight a problem with their own
circumstances—could take weeks.

The whole group supported the provision on
entering a person’s home. They were pleased that
people would be there to look after them and their
interests and ensure that they were not coming to
harm. They did not feel particularly threatened by
the provision, but they raised an important point
about what happens if a blind person does not
know who is at their door. Other issues were
raised around that point.

An interesting question was raised about which
piece of legislation social workers would use in
dealing with cases of abuse. For example, the
Mental Health (Care and Treatment) (Scotland)
Act 2003 makes provision for advance statements,
but there was a concern that the bill might override
that. We will need to ask the ministers about that
point when they give evidence.

There were also concerns about the provision to
allow the removal for a short period of a person
who may be coming to harm in order to assess the
situation. It was accepted that that would be a
reasonable thing to do, but it was felt strongly that
the suspected offender rather than the person at
risk should be removed. That was another
important point that we learned today. The
discussion that we had about people at risk from
significant harm tied in with that point.

In our discussion on triggers, it was generally
accepted that acts of violence and neglect should
trigger an investigation. However, given that a lot
of abuse happens behind closed doors, concerns
were expressed about just what level of evidence
would be required to trigger an investigation.

The view was that a variety of circumstances
might trigger an investigation. Various issues were
raised around that point. For example, if a
vulnerable adult who was suffering from senile
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On interventions, the strong sense was that
initial investigations should be quite subtle and
should take into account the fact that the adult at
risk might not be ready to admit that there is a
problem. Even if such adults at risk are ready to
discuss the problem, they need to be in control of
what happens. One concern was that if a person
speaks to a social worker or counsellor and the
issue is acted on immediately, that might create
problems for the person on whom the abuse is
being perpetrated. Questions were also raised
about what would happen after an intervention
takes place. For example, at the end of a banning
order prohibiting contact between the abused adult
and the perpetrator of that abuse, will there be any
way to manage or monitor the situation? I do not
think that we have heard about that so far.

3038

panel of MSPs asks questions of a panel of
witnesses. We encourage people around the table
to ask questions of one another, if they feel that
that is appropriate. We are not the founts of all
wisdom. If it occurs to anyone that nobody is
asking a crucial question, they may ask it
themselves. The MSPs will not dominate this
session.
We have allowed a fair amount of time for this
discussion, so I will not ask people to make
opening statements. If I did so, we would end up
spending half of our time listening to them. People
will get an opportunity to intervene in the
discussion. I keep a fairly constant note of
people’s contributions. If I think that somebody is
hogging the discussion, they might find that they
do not catch my eye, to use the Presiding Officer’s
phraseology, and I might ask someone who is not
being particularly forthcoming to come into the
discussion.

However, our main area of discussion was on
resources. People felt that insufficient resources
were available to support the actions that are
available under current legislation, so they
questioned how the provisions in the bill would be
financed and whether additional resources would
be provided. People did not see how staffing and
accommodation could be made available using the
current level of resources that local authorities
have.

We will start off by getting everyone to introduce
themselves. First, however, I should point out that,
next to Shona Robison, there are two members of
the staff of the official report. They will be taking
verbatim notes of everything that is said. I think
that they have some assistance in the form of
information technology and that they do not have
to do it all by shorthand, but perhaps they do–-I do
not know. It might be that other members of the
staff of the official report will replace them during
the meeting. Beside them, we have one of the
committee clerks and Alison Britton, who is the
adviser to the committee. Beside her is Simon
Watkins, who is also a committee clerk. None of
those people will take any formal part in the
process; I mention who they are merely in case
you are wondering.

One suggestion was that we should have an
advertising campaign similar to the zero tolerance
campaign to make people aware of the support
that is available. It was felt that such a campaign
would have to be a positive one that would ensure
that carers were aware that they could come
forward and get help. The issue of wording was
raised at that stage. It was felt that using the word
“abuse” might stop someone from coming forward.
People are less likely to admit that they are an
abuser than they are to admit that they are having
some problems with their caring responsibilities. I
stress that the people to whom we spoke made
quite a strong request for there to be some kind of
advertising campaign so that people would know
where to go if they needed help. Obviously,
however, resources would need to be in place to
back up such a campaign.

I am the convener of the Health Committee.
Janis Hughes: I am the deputy convener.
Ann Ferguson (Age Concern Scotland): I am
the national project manager for Age Concern
Scotland.
Kate Maclean: I am a committee member.
Faye Gatenby (Capability Scotland): I am the
policy officer at Capability Scotland.

14:15
The Convener: On behalf of everyone who took
part in the meetings this morning, I can say that all
of us had issues flagged up to us that we had not
previously thought about. That shows the huge
advantage of going straight to the horse’s mouth.
Accordingly, I thank everyone concerned.

Joanna Daly (National Autistic Society
Scotland): I am the policy and parliamentary
officer at the National Autistic Society Scotland.
Mr Duncan McNeil (Greenock and Inverclyde)
(Lab): I am a committee member.
Martin Cawley (Quarriers): I am a service
director for Quarriers.

Item 3 is our round-table evidence-taking
session at stage 1 of the bill. We have conducted
a few of these round-table discussions and a
number of people who are present today might
have taken part in some of them. They are not
meant to be as formal as a situation in which a

Andrew Reid (Inclusion Scotland): I represent
Inclusion Scotland.
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Norman Dunning (Enable): I am the chief
executive of Enable Scotland.

Therefore there have been some very serious
situations that might have been resolved if the
ability had existed to access the possible victim.

Sandra McDougall (Scottish Association for
Mental Health): I am the legal officer of the
Scottish Association for Mental Health.

Norman Dunning: A point has been raised by
some of the people with whom we work that
reminds me of my work with victims of sexual
abuse a long time ago: if there has to be a
compulsory intervention, it must be well planned
so that we keep the confidence of the victim and
provide them with the right sort of support. That is
how I would interpret what our group said today.
There might be some emergencies, but I guess
that they are pretty rare, so compulsory
intervention should be well planned for.

Mrs Nanette Milne (North East Scotland)
(Con): I am a committee member.
Joyce Wilson (Disability Agenda Scotland): I
am secretary to Disability Agenda Scotland.
Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): I am a committee member.
Kevin Morris (National Union of Students
Scotland): I am the disabled students officer for
the National Union of Students Scotland.

The more fundamental point about the bill is to
do with keeping the confidence of the people
about whom we are concerned. As with most
cases of abuse, interventions come about
because the person who is being abused—the
victim—complains. If that is to happen, we want
them to be able to complain with confidence that
they will be supported and listened to and,
fundamentally, that control of the situation will not
be taken away from them.

Helen Eadie: I am a committee member.
Patrick Mark (Parkinson’s Disease Society): I
am chairman of the Edinburgh branch of the
Parkinson’s Disease Society in Scotland.
Shona Robison (Dundee East) (SNP): I am a
committee member.
The Convener: Thank you. As I said, we are not
doing this as a formal question-and-answer
session, but I would like to begin with a general
question about the provisions in the bill that would
allow council staff to enter a person’s home if they
are worried that that person might be harmed and
they cannot gain entry otherwise—in effect, the
provisions give a warrant to enter. The group that I
met this morning certainly showed some strong
resistance to that notion. Could we have some
input on that aspect of the bill?

Kevin Morris: Essentially, I agree with Norman
Dunning. If someone is being held against their
will, legislation already exists that allows people to
enter the property to ascertain what is going on. If
that does not work, it is down to a failure of the
existing system. It is about resources and not just
about getting another piece of legislation that will
be ignored by the different parties. We have to
ensure that the resources that are supposed to be
put into the current system are put there; that the
legal hoops that people have to go through and
the necessary checks and balances are in place;
and that the people who have to use the powers
are using them and know how to use them.
Another piece of legislation with the same powers
is not necessary—that is also true of the rest of
the bill and many of the other powers that it
confers.

Ann Ferguson: Since Age Concern Scotland
launched its elder abuse project in 2000, we have
dealt directly with a number of cases in which the
individual being abused was being confined by the
abuser. On some occasions, individuals were
locked in their room. People who were concerned
about them were unable to gain access to them to
ascertain their well-being and wishes.
A lady who had been confined for two weeks
escaped from her son’s house and fled back to
Canada, where she came from. Another lady
ended up having both legs amputated as a result
of gangrene because she had been confined in a
bedroom and had not been able to access health
care.

What offends me most about the way in which
the bill is written is that it takes quite a patronising
view of disabled people. It will not support the
adult at risk to make their own complaint or ask for
some kind of intervention and allow them to feel
confident that they will get the necessary support
to do so and that it will not backfire in some way.
The bill just seeks to have someone else come in
and act for the adult at risk, which is the wrong
attitude. We are moving towards having
independent living and choice and control for
disabled people. The bill will take back a lot of
what we have worked long and hard for for
disabled people.

Three months ago, we dealt with a case in which
someone had not been seen and their
prescriptions had not been picked up for three
months. The general practitioner, social work and
the police were unable to ascertain whether she
was still alive and they did not feel that they had
the right of access to that property. She lived with
a son who had mental health problems, would not
allow people in and would not confirm whether his
mother was still alive.
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the bill. The 2003 act, which was implemented in
October last year, includes the power to seek
warrants to gain entry to premises, to have
someone medically examined and to access
records and it provides for removal orders. I am
not entirely clear why people with mental disorder
therefore have to be covered by the bill. I
appreciate that the bill contains additional powers
in relation to banning orders but, leaving those
aside, there is clear duplication with the 2003 act,
for which no adequate explanation has been
given.

categories of people who might be designated as
“at risk” are difficult to lump together in one group?
Martin Cawley: That is a valid point. Any
legislation that is designed to protect the country’s
most vulnerable people has to be welcomed.
However, the spirit of its implementation will
always be in question. We have to acknowledge
that when local authorities are charged with
powers such as those in the bill, that carries with it
a high degree of responsibility and accountability.
Legislation of this sort has to be implemented in
good faith and using good judgment in the most
extreme situations. The spirit of least intervention
springs to mind.

Joyce Wilson: I want to pick up on an issue that
Norman Dunning and Helen Eadie raised. In
executing the warrant, it will be important that the
communication support needs of the people
involved are taken into account. Somebody who is
blind certainly needs an explanation of what is
happening, but a native British Sign Language
user would also need to have the right
communication support.

What you said about the diversity of people
involved is true. As Norman Dunning and Kevin
Morris pointed out, we would wish to support the
concept of people with learning disabilities and
physical disabilities taking much more control over
their own lives rather than the concept of having a
restrictive duty of care. However, we cannot ignore
the fact that some of the country’s most vulnerable
people will be at risk, as was said right at the start.

14:30
The Convener: There is currently no provision
in the bill for independent advocacy. Is it essential
that such provision be included?

Faye Gatenby: The convener’s point is
interesting. A wide range of disabled people will be
covered by the definition of “adult at risk”. Concern
was expressed earlier that it would not necessarily
cover the people who needed to be covered and
that some people might fall through the cracks.
Even so, a lot of disabled people will be covered.
The people who work with Capability Scotland to
whom I have spoken have been all for the idea of
protecting people who need protecting—that is not
in question. However, they expressed a lot of
concern when they realised that the bill covers
them, too. Perhaps we need to play around with
the definition.

Joanna Daly: I echo Martin Cawley’s point. The
bill should be guided by its general principles. We
are speaking of instances of serious abuse. It is to
be hoped that the provisions in the bill will be used
in the last instance, after every other possible
intervention has been made. The principle of
reciprocity is also important.
The provisions in the bill will have massive
resource implications. Other witnesses have
suggested in their submissions that support and
protection are not in balance in the bill and that
there should be more support—independent
advocacy is a key support. If the general principles
of the bill are to guide use of its provisions, we
must ensure that adults are involved at every
stage. I represent the National Autistic Society
Scotland, which deals with a social communication
disorder. People with autism have difficulty making
sense of the world; normality and routine are key
to that. It is important that interventions are well
planned and that adults are involved. Advocacy is
vital in assuring that adults play a key role.

The Convener: I think that that is true.
Sandra McDougall: I agree with what some of
the speakers have said. The guiding principles in
the bill are particularly important. I am
disappointed that we do not have the principle of
reciprocity in the bill as we did under the Mental
Health (Care and Treatment) (Scotland) Act 2003;
given the concerns about resources, I think that it
has to be included.
Who is going to monitor how the principles are
working in practice? The Mental Welfare
Commission for Scotland has a duty to monitor the
operation of the 2003 act. It considers how local
authorities and health boards are working with the
principles and how they can evidence the fact that
they are taking them seriously. I would like to
know how such monitoring will work in relation to
the bill.

Kevin Morris: My concern relates to the
definitions in the bill. There is a clear need for
some of the powers to be available in certain
situations, but many of them are built into the
Adults with Incapacity (Scotland) Act 2000 and the
Mental Health (Care and Treatment) (Scotland)
Act 2003. I know that there are situations that
those acts do not cover and that may need to be
covered, but I am disturbed by the fact that, under
the bill, I would at times in my life be considered to

The convener asked about who the bill would
cover. People with mental disorder are already
potentially subject to a number of the powers in
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be an adult at risk or a vulnerable adult. I do not
consider myself to be a vulnerable adult, as I am
fairly capable of making decisions. One could
argue that many people who have suffered abuse
do not have the capacity to make decisions for
themselves because of the implications of the
abuse, but what scares me most about the bill and
about how it could be implemented is that it might
move us back 50 years to a position from which
we had moved forward. I could be put back in the
position that I have been in at certain times in my
life when I was locked up, drugged up and left in
front of a television to watch “Trisha” and “Today
with Des and Mel”. That is not what I want to do—I
want one of your jobs in the future.

opportunity to express themselves? After all, they
could easily be misunderstood as being under
pressure when they know exactly what they want.
The Convener: We have flagged up that issue. I
suggest that we park it for now and deal with other
aspects.
Andrew Reid: One important question is
whether legislation is required or whether existing
legislation already deals with the matter. We have
talked a bit about the Mental Health (Care and
Treatment) (Scotland) Act 2003 and the Adults
with Incapacity (Scotland) Act 2000. To what
extent does criminal legislation cover issues such
as access? After all, the examples that Age
Concern highlighted illustrate criminal behaviour
as much as anything else. Is our criminal
proceedings system falling short on this matter,
especially with regard to powers of entry?
Inclusion Scotland feels strongly that disabled
people are being treated differently and are not
being dealt with under the appropriate criminal
procedures.

The Convener: Back off. [Laughter.]
Kevin Morris: I am scared by the general
principles of the bill and the school of thought that
lies behind it. The fact that it is all-encompassing
is very dangerous. That scares many disabled
people.
The Convener: We should be clear that the bill
is about adults with capacity. Adults with
incapacity are already covered. The controversial
aspect of the bill is that it deals with people who
we recognise as having capacity but whose
circumstances may nonetheless make them a bit
vulnerable.

Another question is whether the Adults with
Incapacity (Scotland) Act 2000 is appropriate. For
Inclusion Scotland, the question that came up time
and again about sections that cover actions such
as visits and making assessment orders and
removal orders was not whether certain groups—
older people, people with learning disabilities or
adults with mental health issues—should be
treated differently, but whether a distinction should
be made between adults with and without
capacity. People with incapacity might well require
to be visited by someone, to have the formal right
to be assessed and to have the right to benefit
from removal or banning orders.

Kate Maclean: Does the panel think that there
are powers in the bill that are not already included
in other legislation, such as the Adults with
Incapacity (Scotland) Act 2000 and the Mental
Health (Care and Treatment) (Scotland) Act 2003?
There is an opinion that some of the situations in
which vulnerable adults have been abused in the
past have been the result of failures in the system,
rather than the result of lack of legislation. How
necessary is the bill?

However, the phrase “adults with incapacity” is
missing from several places in the bill. If the bill is
to go forward, Inclusion Scotland feels that such
references ought to be introduced at those points.
The procedures will probably be closed off at that
point if it is deemed that the adult has capacity and
can conclude for himself or herself that he or she
does not want to go further. If the bill is not
brought together with the Adults with Incapacity
(Scotland) Act 2000, it will cause major difficulties
and huge confusion in the real world.

Norman Dunning: I would like to go back a bit
before giving others an opportunity to respond to
the question. The fact that Kevin Morris, who is an
articulate young man, feels as he does
emphasises why so many people with learning
difficulties feel that under the bill they could easily
be misunderstood, especially as it includes
provision for a judgment to be made about
whether they are acting under undue pressure.

The Convener: Our evidence so far suggests
that the problem arises when people think that the
Adults with Incapacity (Scotland) Act 2000 does
not apply and that they are not dealing with people
who could be designated as adults with incapacity.
The controversial point about the bill is that it is
specifically not about adults with incapacity, in
respect of which many issues—competing rights
and responsibilities and what have you—arise.

We are talking about a concept that is different
to that of capacity which, as the convener has
pointed out, is covered. The concept of undue
pressure has usually been used in complaints. For
example, if you were sold double glazing that you
did not want, you would say that you had been put
under undue pressure to buy it. Under the bill,
someone on the outside will judge whether an
individual has been subjected to undue pressure.
If that individual has a learning disability or some
other communication problem, will they have an
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Andrew Reid: In that case, why treat disabled
people any differently from women or other people
who suffer domestic abuse?
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Patrick Mark: Advocacy is important in the
context of the bill. The people with whom we are
concerned who are in the later stages of
Parkinson’s
disease
have
communication
problems—a loss of volume as well as a loss of
mobility. It would be to their great advantage if
someone they trusted could speak on their behalf
and put forward their views.

The Convener: That is certainly a question that
must be examined. It has already been raised with
us.
Ann Ferguson: Kate Maclean wondered
whether the bill is necessary. Without it, we would
condemn hundreds of thousands of older people
to a lifetime of abuse.
The Convener: Hundreds of thousands?

Janis Hughes: The people whom committee
members met this morning expressed concern
about the impact of removal orders on their rights.
What do panel members think about banning and
removal orders? Should we remove the person
who is deemed to be at risk, or the alleged
perpetrator of abuse? How would that decision be
made? We should bear it in mind that the bill does
not provide for a right of appeal.

Ann Ferguson: Research shows that in
Scotland almost one in 10 older people—about
100,000—have experienced an incident of abuse.
Those older people had mental capacity. The
research did not include older people who lack
mental capacity or who live in care homes and
hospitals. As I said, about 100,000 older people in
Scotland have experienced at least one incident of
abuse; the research suggests that more than 40
per cent of those people have experienced more
than one incident. As the population of Scotland
becomes older, the number of people who
experience abuse will increase. That is why we
need legislation.

The Convener: I will bring in Shona Robison
before we hear from Kevin Morris.
Shona Robison: For clarification, will Ann
Ferguson say whether the figure of 100,000 that
she mentioned is the figure for the UK?
Ann Ferguson: It is the figure for Scotland—it
equates to approximately 10 per cent of the older
people who live in Scotland.

The Convener: How many such incidents would
be covered by criminal law? Why are they not
being dealt with in that way?

Shona Robison: We must see that research.

Ann Ferguson: That is a good question. The
police are not interested in investigating neglect;
they do not regard it as criminal behaviour. They
frequently consult Age Concern Scotland on what
to do about abuse because they think that a
criminal investigation is not appropriate. Indeed,
the victim might not want a criminal investigation:
they want the abuse to stop, but they do not
necessarily want their sons and daughters to be
prosecuted and locked up. Such things make
criminal investigation difficult.

The more evidence on the bill I hear, the more
concerned I become about it—that should not be
happening. We have heard differing views.
Although Ann Ferguson sees merit in the
proposals, most witnesses on this panel have
expressed concern about whether the bill is
needed. However, the statutory agencies from
whom we heard were all in favour of it. I am
worried that the organisations that represent the
people who might be on the receiving end of the
bill’s provisions are expressing deep concern,
whereas the people who would use the bill are
mainly in favour of it.

The police often pass abuse incidents to the
social work department and say that they are its
responsibility, but social workers often then pass
the cases on to someone else. You would be
shocked by how often an abuse victim is passed
from agency to agency. Day in and day out, we
deal with cases in which abusive situations cannot
be resolved because nobody will take
responsibility.

14:45
I wonder whether we need to be far clearer
about to whom the proposed legislation will apply.
I do not think that it would ever apply to many of
the people to whom we spoke this morning
because they were able to articulate their own
views about what should happen to them. The
idea that someone else could make such
decisions greatly worries me.

The Convener: You said that 100,000 elderly
people have suffered abuse. In the interests of the
committee’s work, could you forward the research
to us so that we can consider it?

From what Ann Ferguson has said, on the other
hand, a group of people—particularly elderly
people—could be vulnerable for various reasons,
including their physical frailty or their inability to
get outside help. The Executive in particular needs
to focus on being far clearer about to whom the
legislation will apply. At the moment, the definition
is far too wide. I am beginning to be concerned
about that.

Ann Ferguson: I was referring to academic
research that was published by Ogg and Bennett
in 1993. Also, Comic Relief has commissioned
King’s College London to do United Kingdom-wide
research into the prevalence of abuse.
The Convener: Can we get that reference? We
will ensure that the committee considers the
information.
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measures are extreme. If they are the only way
that people can see of ending abuse, that is fine,
but action should be taken with the victim’s
consent and not because somebody else thinks
that it should be taken.

Kevin Morris: I think that Ann Ferguson said
that one in 10 elderly people suffers abuse.
However, one in eight women suffers domestic
abuse, which is a higher proportion. Why does the
bill target a specific group of people? Why is it
being said that one in 10 is more important than
one in eight? One person in four has a mental
health problem, so the provisions will cover them
at some point in their life—one in four of us around
this table will be subject to the measures at some
point in our lives.

In a domestic abuse situation, the young mother
that I am talking about could achieve that for
herself with an interdict under matrimonial
legislation, so why is the bill trying to introduce
such measures? It is hard to see how the removal
order would work except by giving somebody
respite to let them get the help and advice that
they need to make their own mind up. I can see it
working in that way. However, again, the order
would have to be made with their consent.

The Convener: One hundred per cent of the
people around the table will come under the
auspices of the legislation if they live long enough,
which I hope we all do. That reinforces the point
that you are making.

Apart from anything else, that provision is going
to be completely impractical. The bill does not
contain a power of detention, nor could it under
human rights legislation. If somebody is removed
and is properly advised—as I assume they will
be—they will be told that, although they have been
removed, they can go home if they want to. If the
action is taken without somebody’s consent, the
situation will be farcical. By introducing such
measures, which seem to be compulsory but are
not, the bill will fall into disrepute. More
important—I repeat my earlier point—it will not
have the confidence of the victims, which is what
we must have if we are to make progress.

Kevin Morris: I return to what Ann Ferguson
said about neglect and abuse being passed over
by the police. That is another failure in the system.
We must work on the system and the resources
that are behind it. The police do not follow up
cases because they do not have enough
resources to do so; instead, they pass cases on to
social workers because that is easy. If the bill is
passed, Parliament will have burdened social
workers with yet another responsibility. Another
massive responsibility would be chucked on to
overstretched social work departments that are
already failing in carrying out other responsibilities.
We must consider who might report suspected
abuse. A member of my union, who is a gay
disabled man, posed a question when I was
speaking to people about the proposals. His
mother does not approve of his relationship with
the man he is living with. Would his mother be
able to claim, maliciously, that abuse was
happening in the relationship? That would
absolutely divide them. A person could be
removed from their home and their relationship.
The boyfriend of the man in question could be
subjected to proceedings for abuse. I am worried
that the proposed legislation could be misused.

The Convener: A couple of points about
resources were raised at the various meetings this
morning. We have heard evidence at previous
committee meetings that councils would expect to
use respite facilities as, for example, places to
remove people to. Some eyebrows were raised at
that because there is a lack of respite places as it
is. In any case, is respite care an appropriate
place to remove somebody to if they have been
running their own household up to that point?
Can we have some comments on the lack of
appeal provisions in the bill? Sandra McDougall
may want to comment on that. At the moment,
there is no provision in the bill for advice to be
given when these extreme measures are taken.
That is why the point about independent advocacy
has been raised. At the moment, there is no prima
facie provision for that advice and there is no
appeal against the extreme orders. It is unlikely
that they would be used every week—Scottish
Borders Council thought that it might use two or
three orders a year. However, if that figure is
multiplied across Scotland, we are probably talking
about 100 or so orders—it is difficult for us to
gauge. There are issues about resources, advice,
appeal and all the rest of it.

Norman Dunning: I want to go back to a point
that Shona Robison made. Everybody thinks that
the provisions would apply to somebody else—
that is exactly what we have heard when we have
spoken to groups of people with learning
disabilities. They think that other groups of people
with learning disabilities or older folk are far more
vulnerable than they are.
I agree with a point that Kevin Morris made. This
morning, committee members will have met one of
our members—a young wife and mother who
looks after a child in a perfectly responsible way.
Why should she be treated differently from any
other woman who finds herself in difficulty? The
proposed legislation would treat her differently.

Sandra McDougall: I have a few different points
to make. The first is on the use of removal and
banning orders and the question that Janis
Hughes raised. I support what Norman Dunning

On banning and removal orders, the critical
issue for us is the agreement of the victim. Such
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has said in relation to that. In deciding which order
would be most appropriate, we would need to see
a case study and consider the particular
circumstances of the case. I have yet to see a
case study that has convinced me of the need for
either of the orders, and I am deeply sceptical
about how effective the orders will be if they are
used against the wishes of the people to whom
they will apply. As Norman Dunning has pointed
out, assessment and removal orders do not
include a right to detain someone—rightly so.
Once the powers are exercised, someone could
choose to leave and go back to the situation they
were in before.

3050

person effectively be banned from their own home
if that is where the care is being provided? There
are many complications that could conflict with
various rights that an individual, the victim or the
perpetrator might have. As Norman Dunning said,
the question is whether the bill is robust enough to
stand up in that regard and whether things risk
becoming farcical, to use his word.
On representation and advocacy, the bill
mentions a safeguarder being appointed by the
sheriff. However, there is no clear indication of
what the roles or responsibilities of that
safeguarder might be, nor of where they might be
drawn from. Would they be drawn from someone’s
existing circle of support or from a professional
body or agency? That requires clarification.

Someone asked me what would happen and
what they would be offered if they were the subject
of a removal order. They wanted to know whether
they would be offered a viable alternative to
returning to their abusive situation, such as good
quality emergency housing that would be available
right away, as well as counselling and support. We
all know how long waiting lists to see
psychologists are. What other support services will
people be offered, especially in the light of the fact
that the person who is alleged to be abusing them
may well be providing them with daily care,
support and social interaction? If all those things
are not offered to people, people might choose to
return to the situation that they have left.

I share some of the concerns that have been
expressed about resources. If we consider the
complications of removal and banning orders, the
worries about where to put people on an interim
basis and the absence of a right to detain, that
seems to be a complex mix and a difficult process
for local authorities to implement.
Those three areas are some of the most
prominent gaps in the proposed legislation.
Faye Gatenby: It has been mentioned that no
right of appeal is included. On that, section 1 says
that action will be taken only to provide benefit to
the adult at risk, but there is no way to look back to
see whether that has actually happened. Did the
benefit happen? Who decides whether the benefit
happened? Does it depend on the view of the
adult at risk, of the sheriff or of the council official
who is pursuing the action?

As far as I can see, for banning orders to work
and be effective, the person who is to be protected
by the banning order must want the order to be in
place so that, if it was breached, they could take
action to ensure that it was enforced. I do not think
that banning orders will be workable without the
person being on board with that and wanting the
order to be in place.

I return to what Shona Robison said about
statutory authorities welcoming the provisions. I
can understand where they are coming from—I
used to work as a housing officer. If someone
knows what is happening, it must be dreadful not
to be able to do anything about it, so I can
understand why authorities would want the extra
powers.

I return to the earlier question about advocacy.
People with mental disorder have had a right of
access to independent advocacy services since
the Mental Health (Care and Treatment)
(Scotland) Act 2003 came into effect in October
last year, but we hear all the time from people who
are not able to get advocacy when they want it.
There are not enough advocacy services to go
round, and there is a huge question about what a
right of access to advocacy services actually
means. I am not saying that advocacy services
should not be available—they should—but we
need to consider current availability of advocacy
services. As I said, there are simply not enough
advocacy services to go round.

My impression from the debate is that there is
no question but that there is a problem and that
people need to be supported, but I wonder
whether the bill is the right way to address that. It
almost feels as if, although you can pass
legislation, it is not so easy to address the
problems
of
overburdened
social
work
departments or police forces. Those are perhaps
the real issues. The bill can be passed, but will
that be the job done? There seems to be a view
that it is not the way to go, although there is no
doubt that the problem exists. I wonder whether
we can better match the two together.

Martin Cawley: Many of the points that I was
going to touch on have just been made. Removal
and banning orders will give rise to complicated
scenarios. There are so many different situations
that a local authority can find itself in before
making its decision. For example, should a person
be removed from their own tenancy? Should a

The Convener: Janis Hughes has a specific
point, and Helen Eadie will then open up a slightly
different area of discussion.
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Janis Hughes: Faye Gatenby has just spoken
about having been a housing officer and feeling
frustrated about not having the ability to intervene.
The policy memorandum covers a number of
issues regarding adult protection and provisions
that are currently in place. Many are about people
who are mentally disordered. The memorandum
describes one relevant existing power as being

understand that you have capacity, but we don’t
really care. We’re going to do this for you.”
The only thing that I thought was a major issue
with regard to the adult protection committees was
the fact that there is no built-in provision for them
to be user led and to consult disabled people. The
bill is all about statutory bodies making the same
decisions that they are making now—they are just
doing it in a different committee.

“a power to remove a person suffering from chronic disease
or living in unsanitary conditions who lacks proper care and
attention from home to a hospital or other place”.

Joanna Daly: I disagree with Kevin Morris.
Autism is a social communication disorder and, as
such, people with autism have difficulty in forming
and developing relationships. Three key
characteristics of autism are difficulty in social
communication, interaction and imagination.
Because people with autism have difficulty relating
to the world around them, they might have
difficulty understanding social convention and
protocol and the fact that relationships involve
dialogue and knowing what to expect of people
and what is expected of them in return. A person
with autism might not know that they were being
abused. We know of a case in which a child had
fallen and broken his arm, but did not mention it
for weeks because he could not communicate the
fact that he was in pain and he did not show
distress.

That comes from section 47, as amended, of the
National Assistance Act 1948. There are some
provisions that do not immediately spring to mind.
As well as those that come from the Adults with
Incapacity (Scotland) Act 2000 and the Mental
Health (Care and Treatment) (Scotland) Act 2003
and other legislation, there are other provisions.
15:00
Helen Eadie: I liked the reality check that Faye
Gatenby gave us a moment ago, which is that
there is a problem and that we have to consider
how to make the bill work.
What sort of behaviour do the witnesses think
would justify an investigation being triggered?
The Convener: While the witnesses are
pondering that question, I invite Ann Ferguson to
come back in.

That is why we have a slight issue with the fifth,
catch-all element in the definition of “abuse” as
“any other conduct which causes fear, alarm or distress.”

Ann Ferguson: It was helpful to be reminded
that there are bits of legislation around that could
be used in situations of abuse. However, the
reality is that the existing legislation is not working.
Much of the discussion has been around banning
orders and removal orders, which seem to be the
most contentious parts of the bill. Nobody has
mentioned adult protection committees, which
make it someone’s responsibility to do something.
Is that because there is agreement about the
committees, which would require people to use the
tools that are already there? Is there less
agreement only around the more contentious
issues?

People with autism might not demonstrate fear,
alarm or distress, or they might not do so in a
conventional manner, so as to trigger an
investigation. There are occasions when a person
might not know that they are being abused, or they
might not be able to communicate that to others.
The Convener: I know that the autistic spectrum
is broad. Some people are mildly autistic, whereas
others are seriously so. From what you said, I
understand that not all autistic adults would fall
within the definition in the Adults with Incapacity
(Scotland) Act 2000, but some must do so.
Joanna Daly: Yes. Some people with autistic
spectrum disorder have difficulty making decisions
or acting, so they would be defined as adults with
incapacity. However, autistic spectrum disorder is
not mentioned in the Mental Health (Care and
Treatment) (Scotland) Act 2003 or in the code of
practice. The Millan report said that, for the
purposes of the 2003 act, autistic spectrum
disorder should be categorised as a learning
disability, but autism is a developmental disorder
and should not be categorised as a learning
disability or a mental health problem. There are
adults who have capacity and do not suffer from
mental illness, but who are vulnerable because of
the nature of autism, which causes difficulties with
social communication.

The Convener: We are talking through some of
the areas of controversy and the issues that
people have raised with us. Adult protection
committees were not said to be an issue in this
morning’s meetings, although that is not to say
that they are not an issue for some of the officers
of the various organisations.
I invite Kevin Morris to respond to Helen Eadie’s
question about trigger behaviour.
Kevin Morris: For me, the only thing that could
trigger an investigation would be the victim—not
someone who is perceived to be the victim—
saying, or being helped to say, that they want an
investigation. In effect, the bill is saying, “We
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The definition in the bill probably would not apply
to a person who had the capacity to self-refer. I
am a little confused, because no one has given
me an example of how the bill would improve
matters. We can legislate until the cows come
home, but if people are falling through the safety
net because organisations cannot do their jobs
properly, legislation will not help.

The Convener: That is useful information.
Martin Cawley: I want to go back to a point that
Kevin Morris made about what might trigger an
investigation. I give an example: an elderly parent
is living with their son or daughter and is
experiencing neglect or abuse. Another family
member, who is not directly involved in the care of
the elderly person, is aware of the situation and is
distressed because they think that what is
happening to the elderly person is not right. They
think that an investigation would be appropriate. In
my opinion, those circumstances would be
sufficient to trigger an investigation, which would
have to be undertaken responsibly by the local
authority. The trigger would not necessarily be the
elderly person saying that they might want out of
the situation, given that significant abuse could be
going on.

The Convener: I want to return to the issue of
undue pressure that we parked when Norman
Dunning first raised it.
Dr Turner: The more evidence we hear, the
more confused I am getting. As the saying goes,
“When in doubt, leave it out.” I wonder whether we
are simply creating more problems.
Will the witnesses expand on what they feel
constitutes undue pressure? After all, people are
subjected to such pressure at some point in their
lives. For example, it could be argued that being
bullied at school is undue pressure. Undue
pressure is a form of bullying and how well do we
deal with that? To what extent can we provide a
burden of proof to allow someone to make a
judgment on such a matter? Whose evidence
would be enough to convince a sheriff to take
away someone’s rights and ignore what they are
trying to say? We have discussed the example of
two people who live, and have suffered abuse, in
the same home but who, despite that, still want to
stay there. Usually, that is where the matter has to
be left.

Norman Dunning: I agree in part with Kevin
Morris. The main trigger should come from the
person who is experiencing neglect or abuse.
However, it will not always do so.
One of the user groups that the committee met
this morning made the excellent suggestion that
there should be more advertising about the issue.
We need a campaign along the lines of the zero
tolerance campaign, first, to tell people that they
should not put up with neglect or abuse and,
secondly, to direct people to the help that is
available. As we heard, the second part of the
equation is missing, because the resources are
not available to enable us to offer people
alternatives. If there were alternatives, more
people would self-refer.

Norman Dunning: Jean Turner has very much
articulated the point that I was trying to make. I do
not see how a third party can judge whether a
person has been subjected to undue pressure. I
agree that an individual can complain that he or
she has been put under such pressure. Indeed, as
Jean Turner pointed out, that could happen to any
of us at any time in any transaction. If we have
capacity and feel that we are under undue
pressure, we will complain about it. However, I do
not know how a third party can come along and
say, “I’ve noticed what’s going on; you’re under
undue pressure” if the person in question does not
agree. Moreover, I am no lawyer, but I cannot see
how such a judgment would hold up in any legal
process. I am quite mystified by the provision.

I can imagine situations in which there would be
no self-referral. As the convener said, we might all
find ourselves in that position one day—at my age
I am quite close to it. If my health and well-being
were deteriorating, but I had not noticed because it
had been happening over a long period, and if I
had not noticed that I was not receiving the care
that I should receive, I like to think that the
authorities’ first approach would be to me, to say,
“Do you realise what is happening?” In all our
discussions, I keep coming back to the need to
involve the victim.
Kate Maclean: I have heard no evidence that
has convinced me that the bill is necessary. Martin
Cawley gave the example of the person who is
concerned about an elderly relative, but the
person could express their concern and the abuse
or neglect could be dealt with under existing
legislation. The examples that witnesses have
given all demonstrate the failure of organisations
to operate within the current rules. The current
legislation is not being complied with, but there
seems to be no requirement for additional
legislation.

The Convener: I remind everyone that these
matters will be subject to a civil legal process, in
which the burden of proof, based on the balance
of probabilities, is much lower than the burden of
proof in a criminal court, where a matter has to be
proved beyond reasonable doubt. As a result, the
evidentiary requirements for cases that are
covered by the bill are considerably lesser than
the requirements for criminal cases.
Norman Dunning: I accept that entirely. The
concept of undue pressure is currently used in civil
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proceedings. However, in such proceedings, the
person who complains about undue pressure is
usually the one who has been subject to it and the
question is whether, on the balance of
probabilities, it is likely that they have been
pressured unduly. However, under the bill,
someone on the outside will say, “On the balance
of probabilities, I think that you’re being unduly
pressured” when the person in question might well
disagree. I just cannot see how that will work.

We must consider the intention. I do not think
that the intention is to intervene in such situations.
At the start of the process, my view was that there
would be intervention in extreme cases in which
people were in physical danger and had been so
abused that they were too frightened to do
something about what was happening.
I am worried about the broad examples that we
keep coming back to. There is a broad spectrum
of complex and difficult family relationships—I am
sure that we have all had such relationships in our
own families. However, is it the bill’s purpose to
deal with them? I suppose that I am directing that
question at Ann Ferguson.

Ann Ferguson: As far as undue pressure is
concerned, we have witnessed incidents in which
people have threatened violence; have threatened
to withhold social contact by saying, for example,
“You’ll never see your grandchildren again”; or
have misinformed the person in question by
saying, “If you say anything, they’ll take you away
and put you in a care home”. Such statements put
people in a state of such fear and alarm that they
believe it better to tolerate the abuse, no matter
how bad it is, instead of doing something about it.

The Convener: I will bring Ann Ferguson back
in after Kevin Morris has spoken.
Every divorce lawyer in Scotland will have come
across situations such as those that Ann Ferguson
described—for example, marital breakdowns that
involve people threatening other people that they
will not get to see their children. Sadly, such things
seem to be part and parcel of the human condition
when there is a potential family breakdown.

Sandra McDougall: The bill says:
“An adult at risk may be considered to have been unduly
pressurised to refuse to consent to the granting of an order
… if it appears—

We must address the point that Shona Robison
made, which takes us back to what Kevin Morris
said at the start. Many categories of people could
be covered by the legislation at some stage in
their life.

(a) that abuse which the order or action is intended to
prevent is being, or is likely to be, inflicted by a person in
whom the adult at risk has confidence and trust, and
(b) that the adult at risk would consent if the adult did not
have confidence and trust in that person.”

Kevin Morris: Threats are common. If
somebody threatened me, I would say, “Away and
on your bike”; I would not listen to them. However,
somebody on the outside could say that because
someone had threatened me, I must be under
undue pressure. I would not be feeling any
pressure whatever, so that would be ludicrous.

I find that definition strange, because it suggests
that the abuse is being carried out by someone in
whom the adult at risk has “confidence and trust”.
Surely there is an inherent contradiction in that.
I wonder what kind of relationships would be
covered in that definition. Indeed, SAMH asks in
its evidence whether the definition would apply, for
example, to residents in a care home. The
definition requires more detailed consideration,
because we are unsure how it will work.

A sheriff’s ability to overturn somebody’s refusal
to consent depends on the definition of the term
“unduly pressurised”. It has been said that the bill
states that somebody will have been “unduly
pressurised”

15:15
Shona Robison: I am trying to think things
through. How can we legislate to intervene in
situations in which, for example, an elderly person
has not given their consent for action to be taken,
but undue pressure is deemed to have been
exerted by someone who has threatened to put
them in a care home or threatened them with not
seeing their grandchildren? I am thinking about
Ann Ferguson’s examples. Surely one would not
want to see such situations resulting in banning
orders—how would that deal with a complex family
relationship? Things might have been said that
should not have been said, but is it the role of the
law to intervene? Should we say, “If you continue
to threaten this person with not seeing their
grandchildren, there will be a banning order”? That
would not be the intention of the law.
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“if it appears … that abuse which the order or action is
intended to prevent is being, or is likely to be, inflicted by a
person in whom the adult at risk has confidence and trust”.

If a person does not have confidence and trust in
someone, there will be no abuse—instead, there
will be common assault. If somebody whom I do
not know and in whom I have no confidence or
trust walked up to me in the street and hit me, they
would have committed common assault, but if
somebody whom I was living with, who was a big
part of my life and in whom I trusted did so, that
would be abuse. Any sheriff would be given carte
blanche in any case to overturn a refusal to
consent. The get-out clause is deeply worrying.
If a disabled person who lives with a family—
disabled people can have families—is removed
from their house, where would they be put? I think
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that that issue has been raised. Would they be
moved to a respite care home, as has been
suggested? Such a home would be totally alien to
them, and they would not want such a move. If the
person is a disabled single parent, what would
happen to their children? Would they be taken to a
care home with them? Would they be put in care?
Would there be a fight to get them back because
they had been left in an abusive and dangerous
situation with the parent? What would happen?
Would families—but only the families of disabled
people—get torn apart because of the abuse that
was taking place? Usually in that situation the
family would be kept together, but in my opinion
the bill seeks to tear the family relationship apart.

3058

care management and therapeutic intervention
were said to make the difference to families who
generally wanted to stay together. What happens
after the seven days of the removal order are up, if
respite care or a residential care facility of some
sort is used? The opportunity to consider what
happens then is lacking in the bill.
Mrs Milne: The term
“adult at risk of abuse”

implies that there is an abuser. We have been
hearing evidence that abuse is not always
intentional. It could simply be a case of a loving
carer who has reached the end of their tether
looking after an elderly relative, for instance. There
is a feeling that we should not use “abuse” in the
bill, because it is a pejorative term. Do people
round the table have any ideas about that or about
what other term could be used? The group that I
saw this morning thought that it might be better to
say “adult at risk”, leaving out “of abuse”
altogether. Perhaps “adult at risk of serious harm”
would be possible.

Ann Ferguson: To clarify, the examples that I
gave of undue pressure were in addition to the
abuse that is already happening. The undue
pressure is what is preventing people from
disclosing the abuse or from taking any action
about it. It is the extra hurdle that they need to get
over.
Shona Robison: But would that be enough to
override the person’s refusal to consent? Surely it
could not override the decision of someone who is
saying that they do not want any interference
because of the threats that have been made.

The Convener: That question arises from
evidence that we have received that says that the
bill could encompass what might be called benign
neglect, or neglect arising out of old-fashioned
notions of what is and is not appropriate. The
example that was given to us was of somebody
being packed off to bed at 8 o’clock in the evening
just because that was more convenient for the
other people in the household. That stopped the
committee in its tracks. We all know that that is
what social work departments frequently do to
individuals. When we began to discuss such
scenarios, we questioned whether “abuse” was
the right word in such circumstances. Indeed, we
questioned whether the bill should apply to those
kinds of scenarios.

Ann
Ferguson:
The
discussion
has
predominantly been around issues of consent.
Perhaps I am thinking about the other, less
controversial—but very important—parts of the bill.
We are not just discussing the consent issues; we
are talking about other issues, including the
barriers to people accessing help.
We raised the issue of resources. At the
moment, few resources are being made available
to people who are experiencing abuse. Abuse is
very complex, and legislation is only one part of
dealing with it. For me, the bill says that it is
unacceptable for people to be abused and that
those people who need extra support will have it
made available to them.

I think that Ann Ferguson is talking about abuse
that most people would regard as criminal
behaviour. I might be wrong, but I think that that is
where your concerns lie. Will you talk about the
definition of abuse? I think that you have used the
word most strongly.

The Convener: After we hear from Joyce
Wilson, I want to bring in Nanette Milne on
definitions of abuse. The committee has heard
evidence about things that most of us were utterly
astonished to hear classified as abuse. “Abuse” is
itself a pejorative term.

Ann Ferguson: There is no doubt that sexual,
financial and physical abuse are potentially
criminal offences. However, the abuse that older
people most frequently report is psychological.
The members of the Fife user panels, who the
committee met this morning, have strong views on
verbal abuse, which they think is almost as bad as
physical abuse. We are talking about situations in
which people scream and shout in someone’s
face.

Joyce Wilson: It is worth picking up on the lack
of a long-term view in the bill. Ann Ferguson said
that abuse is very complex and that legislation is
only part of the answer. The bill’s emphasis is very
much on formal measures, rather than on the right
kind of supportive resources that might be
available to families and individuals.

In a care home in the west of Scotland, carers
perpetrated a lot of psychological abuse on
residents.
Some
incidents
might
seem
insignificant. For example, carers bought white

I think that the committee heard from the bill
team at an earlier meeting about research in
America that supported that view. Counselling,
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15:30
The Convener: That point was raised at a
previous meeting. It is of course the social work
departments that are the principal investigators
under the bill, yet the evidence that we have
received suggests that some of the behaviours
that they might be expected to investigate in a
private scenario would also be legitimately
investigated in institutions under their control. The
matter is very complex.

shoelaces for a gentleman who had brown shoes
and then giggled about the distress that that
caused him. However, such behaviour humiliates
people and undermines their confidence and selfrespect. Much psychological abuse is hard to pin
down as criminal behaviour on which legal action
could be taken.
The Convener: Are you saying that under the
current arrangements, such behaviour in a care
home cannot be addressed? Surely that is the job
of the Scottish Commission for the Regulation of
Care.

Does anyone else wish to contribute on that
point? Do we feel that that point has been dealt
with adequately for now? We have another couple
of things to deal with.

Ann Ferguson: Cases can be referred to the
care commission, but the abuse continues. In a
family setting, older people can be made to feel
that they are a burden. A person might have no
self-esteem, because they have been ridiculed
and told that they are rubbish. They have been
told that they are a nuisance and a pest, who is
tolerated only because of the income that they
bring into the family. It is difficult to resolve such
situations.

Dr Turner: I am thinking about the example of
the lady who was being lied about, which cropped
up during a fact-finding session this morning. We
always think of abuse as being perpetrated in the
home, but it can come from outside. It might come
from carers, as we have been discussing. We
heard this morning about somebody about whom
tales were being told. Tales can be told by family
members. I am thinking about what Martin Cawley
from Quarriers was saying. Lots of people who live
at a distance think that they know better how to
care for somebody. They are not doing the caring,
however. They are not under pressure and they do
not know what the problems are, yet they criticise.
There is a great danger that an awful lot of
resources might, unfortunately, be used up as a
result of people telling tales.

Kevin Morris: In no way do I underestimate the
psychological abuse that people suffer and I
understand where Ann Ferguson is coming from.
However, as a member of the committee said, the
examples that she gives indicate a failure in the
system. A case can be referred to the care
commission, and if the situation continues the care
commission is failing in its duty and social work
departments and local authorities are failing in
their duty of care towards the person. There is a
framework in which such cases can be addressed.

Martin Cawley: I would not necessarily define
some of the examples that have been given as
abusive enough situations for the proposed
interventions to be imposed. If the bill becomes
the only legislation that can protect people—and
there is still a question about that—it should be for
the most extreme physical, sexual, financial or
violent situations.

A major problem and a major source of abuse in
families is the almost perverse incentive for local
authorities to rely on informal care. Many people in
Glasgow are packed off to direct and care
services, for example in Glasgow, where they are
asked questions like, “What time will you go to the
toilet? Will you go two or three times a day?” The
carer tells them, “I will come in for those fiveminute periods, but the rest of the time I won’t be
there and you must sit in front of your television. I
will come in to get you out of bed and dress and
wash you, but then I will stick you in front of the
television and I will come back at 11 am to take
you to the toilet. I will cook your meal but you must
deal with it after that. Oh, and if you want me to go
shopping, I can carry only a certain amount, so
you can have only a certain number of litres of
liquid. You cannot have what you want.”

Norman Dunning: Throughout the passage of
the bill so far, I had assumed that, when we were
discussing abuse, we were discussing things
under the remit of the criminal law.
The Convener: No.
Norman Dunning: That has been my
assumption, given how wide the criminal law can
extend when it comes to breach of the peace and
so on. It is hard to think of situations that ought to
be the concern of the bill that are not also the
concern of the criminal law.

If psychological abuse and neglect are covered
by the bill, social work departments throughout
Scotland that rely on informal care will be caught
by the bill. There is a big problem and we need to
consider other systems and redress the balance.
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The Convener: We have been advised that the
bill could apply to benign neglect, for example. I
have mentioned the possible difficulties with what I
would call old-fashioned notions of what is and is
not appropriate. Kevin Morris alluded to that sort of
situation when he gave an example of a mother’s
disapproval of her disabled gay son’s relationship.
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There could be all sorts of issues, but we have
been advised that benign neglect would be a
category under the bill. That gave us some cause
for alarm. The example that we were given, which
involved somebody being sent to bed at 8 o’clock
in the evening, really worried us.

tolerated, and giving someone the responsibility
for doing something about that is the bill’s major
thrust. Assessment orders, for example, will allow
officials to access potential victims in order to
ascertain their wishes. After all, it is important that
they are allowed to take control of the situation.

Shona Robison wanted to discuss the general
impact of the bill. I am not sure whether you think
that we have addressed that already, Shona.

Although we share the discomfort of many
agencies about proceeding without consent, we
would be seriously concerned if we lost key
elements of the bill because of its other, more
controversial aspects.

Shona Robison: I think that we have. People
have expressed their views.

The Convener: We have reached something of
a natural end. I hope that everyone has enjoyed
this afternoon’s session, which has highlighted a
number of extremely interesting issues and
flagged up yet more questions that we will have to
raise with other individuals. The discussion has
been fantastic and I thank the witnesses very
much. You are welcome to stay on and listen to
the remainder of the Health Committee’s doings,
but you might wish to grab a cup of coffee instead.

The Convener: We are all concerned about the
matter of resources, in particular. I know that Kate
Maclean was concerned about that in relation to
the advertising campaign. I think, however, that we
have dealt with that.
I see Patrick Mark waggling his pen about.
Patrick Mark: As a non-expert, I just wanted to
make the point that abuse is a horrid word, which
conjures up all sorts of perceptions about what
might be going on. In many cases, what we are
discussing is more of a failure in the duty of
reasonable care.

I suspend the meeting briefly while we rearrange
the committee room.
15:37
Meeting suspended.

The Convener: There might also be an issue of
self-neglect. There does not have to be another
party involved for the bill’s provisions to be
invoked.
Kevin Morris: How would removal orders or
banning orders work in cases of self-neglect?
The Convener: We discussed last week the
example of an elderly person living in what
seemed, to a third party, to be complete squalor. It
took the authorities about a year and a half to gain
entry to his house, and they discovered that he
was living in squalor, although he was perfectly fit,
healthy and otherwise fine. In such cases, a third
party might phone in their concerns. Self-neglect is
therefore part and parcel of the provisions—they
are about protecting people at risk, including those
who are at risk from themselves. Although most of
the discussion has centred on third parties either
deliberately or inadvertently harming an individual,
we must also bear it in mind that the bill covers
people who might be harmed by their own
behaviour.
I sense that the discussion is drawing to a
natural close. At this point, I want to bring in Ann
Ferguson. We seem to have concentrated on the
bill’s controversial aspects—which is what
happens at these meetings—and I ask her to
spend a minute or two flagging up aspects of the
bill that are not necessarily controversial but are
certainly important.
Ann Ferguson: We must send out a clear
message that the abuse of people who might be
more vulnerable than others will simply not be
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police, although such investigations will clearly
continue in circumstances such as those that Kate
Maclean described. Additional legislation is
required to ensure that powers of intervention exist
and that local authorities know that they exist and
will use them.

Adult Support and Protection
(Scotland) Bill: Stage 1

Kate Maclean: In the case study, the adult

The Convener: I bring the meeting to order, as
we move to agenda item 4.

“is adamant he does not want the police involved.”

It seems to me that police involvement might be
necessary later in order to enforce a banning order
against the man’s ex-wife. Indeed, there is nothing
in the proposals that could not be done by using
the criminal law and taking out an interdict to keep
the ex-wife away from what I assume is the
matrimonial home until other accommodation is
found.

I should have said at the outset of the meeting
that Nanette Milne has given apologies for her
absence. I understand that she is at the seaside
somewhere in the south of England. Sadly, there
is no Tory substitute member on the committee.
We will now question the minister on the Adult
Support and Protection (Scotland) Bill. We have
allocated until 4.30 for questions so, having
resumed three minutes early, we have found
ourselves some extra minutes. I hope that, at the
end of the 53 minutes, the minister feels that the
extra three minutes have been used well. If all
members have received a copy of the minister’s
letter—it was circulated late on—we can go
straight to questions. The first group of questions
will be from Kate Maclean, who has had a
particular concern about the bill from the start.

Lewis Macdonald: Given the reluctance of the
individual to bring in the police, the police’s ability
to gather evidence in the case would clearly be
limited without the local authority’s having the right
of access that is described in the bill. The purpose
of the bill is to enable people to deal with
circumstances in which the position under the
current law is not clear.
Kate Maclean mentioned the possibility of taking
out an interdict in situations in which a man or his
wife is seeking protection from the other’s actions.
That could be done. Equally, common law
interdicts existed for domestic abuse cases before
Parliament decided in its wisdom to make special
provision for domestic abuse circumstances or
circumstances pertaining to matrimonial homes.
The bill seeks to do the same for adults who are
not covered by specific legislation but who are
clearly at risk. A local authority’s being given the
power to investigate and make assessments can
provide the basis for action by it, the police—in, for
instance, the example that we are discussing—or
other public agencies.

Kate Maclean: I preface my remarks by pointing
out that the fact that I am questioning the
necessity for the bill in no way means that I am
unconcerned about vulnerable adults or anyone
else who is at risk of abuse. Despite any such
perception, that is certainly not the case.
I thank the minister for his correspondence,
which has answered some of my questions, but
from my reading of the case studies that we asked
for I am still not entirely sure what the bill will do
that could not be done under other legislation,
such as the Adults with Incapacity (Scotland) Act
2000, the Mental Health (Care and Treatment)
(Scotland) Act 2003 and existing criminal law. The
first case study gives the example, which I think
has been used before, of a vulnerable adult who
has been pushed down the stairs. As the victim of
a road-traffic accident, the person had received a
payment, after which the person’s ex moved back
into the house. However, the person was being
neglected and was pushed down the stairs. Why
would that not be a case for the police?

Kate Maclean: I want to take things a stage
further. There is concern that the bill will lead to
fewer criminal prosecutions. It seems that action
would be taken in respect of some of the case
studies that you have provided, but that there
would not necessarily be a criminal prosecution.
Would that be an acceptable unintentional
consequence of the legislation?
Lewis Macdonald: I do not perceive a risk that
there will be fewer criminal investigations; rather, I
perceive the potential to uncover more
circumstances in which people are at risk or are
the subject of harm which were not previously
uncovered, perhaps because the individual who is
suffering the abuse does not want to involve the
police. The act of uncovering abuse and protecting
individuals does not of itself determine whether
there will be a criminal investigation—there may or
may not be such an investigation, depending on

Lewis Macdonald: If such a case came to the
attention of the police, they would act because a
criminal offence would have been committed.
However, the bill was introduced to create powers
for local authorities to access premises, for
example, and to intervene effectively in advance
of, or independently of, the production of evidence
that a criminal act had been committed. The aim is
to enable intervention in advance of, or
independently of, criminal investigations by the
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Lewis Macdonald: The abuse of a person in a
matrimonial situation is as unacceptable as abuse
of an elderly person. The bill seeks to address
gaps in existing provision. A number of measures
protect people who suffer domestic abuse—
particularly women—in addition to common-law
provisions that afford a degree of protection—

the evidence that is uncovered. The bill’s crucial
achievement would be to uncover the abuse
and—I hope—to provide protection to the adult in
question.
Kate Maclean: In the case that we have been
discussing, the person is disabled and uses a
wheelchair, but does not seem to lack any
capacity. Why would the powers that have been
mentioned be appropriate in that case, but not in
other cases?

The Convener: Such measures do not override
a woman’s decision whether to involve people.
People do not say, “Okay. We’ve heard you say
that you’re not interested in being part of this, but
we’ll do it anyway.”

Lewis Macdonald: I am sorry—which example
are you referring to?

Lewis Macdonald: In the bill we acknowledge
that there are adults who have capacity but who,
for one reason or another, cannot exercise a
choice—

Kate Maclean: The one that we have been
discussing.
Lewis Macdonald: Are you still referring to the
first case study?

The Convener: For example, because they
have small children and no money.

Kate Maclean: Yes.

Lewis Macdonald: The bill defines categories
of person who might be particularly at risk. The
bill’s purpose is to protect adults who are at risk;
the categories are not meant to be exclusive. I am
conscious that concern has been expressed to the
committee that the bill takes an exclusive
approach and that the way in which categories of
people at risk are defined might cause a risk of
unreasonable distinctions being made. The
Executive will be happy to reconsider the matter
before stage 2. Our purpose is to protect adults
who are at risk of abuse, whatever the
circumstances.

Lewis Macdonald: Using the powers would be
appropriate in any case in which an adult is at risk
of abuse and is not receiving support and
protection. The purpose of the bill is to provide
support and protection.
Kate Maclean: So the powers could be used to
support and protect any adult. If, God forbid, an ex
of mine moved back in with me because I had won
money on the lottery, would I be regarded as an
adult who is at risk of abuse?
Lewis Macdonald: I do not want to go into that
case in detail. As you know, the bill defines
categories of persons who may be at particular
risk and lists circumstances in which a person
might be at particular risk. We want to find a
means of identifying adults who are not covered
by existing legislative provisions or on whose
behalf public authorities do not think that they
have a right or duty to provide assistance. That is
the bill’s purpose.

Kate Maclean: If two women who live next door
to each other, one of whom is in a wheelchair,
both suffer domestic abuse, the woman in the
wheelchair would be covered by the bill’s
provisions, but the woman next door would not,
even though their circumstances were almost the
same.
Lewis Macdonald: As the bill is drafted, there is
a risk of that being the case, which is why I said in
response to the convener that we will be happy to
consider the matter before stage 2. We want to
make legal provision that will afford protection to
both women in the situation that Kate Maclean
described, if we can design the law to achieve that
intention.

15:45
The Convener: It is typical for domestic abuse
to continue for many years, during which the
woman refuses to involve the police but most
people around her know perfectly well what is
happening. Why should such circumstances be
not covered by the bill while others will? Why is a
qualitative distinction made between that situation
and others? In effect, you are saying that the
situation of women who are subjected to domestic
abuse—this might apply to other situations, but we
are discussing domestic abuse—is not serious
enough to be covered by the bill, so banning and
removal orders and other measures in the bill
could not be brought into play over and above the
woman’s decision to go to the police. Other
categories of adult are, however, thought to be
appropriate for inclusion in the bill.
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Kate Maclean: It has been suggested to the
committee that an unintended consequence of the
bill is that it could override provisions in other
legislation: for example, it might override an
advance statement that was made under the
Mental Health (Care and Treatment) (Scotland)
Act 2003, in which a person had stipulated that
they did not want to be removed from their home.
In such circumstances, who would decide which
legislation would apply?
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Lewis Macdonald: The bill provides for a test to
be applied before a protection order can be made,
and an advance statement would have to be
considered. Section 2 defines the fundamental
principles that will govern the added protection
measures in part 1. It makes it clear that any
person

3100

an adult with incapacity needed urgent
intervention, would the authorities use the bill to
carry that intervention out, even though the person
was covered by the provisions of the 2000 act? If
that is the case, will the bill be good legislation?
Paul Gray (Scottish Executive Health
Department): The question is about the
interaction between the 2000 act and the bill.

“performing a function under this Part in relation to an adult
must … have regard to … the adult’s ascertainable wishes
and feelings (past and present)”.

Janis Hughes: Yes.
Paul Gray: Section 4 states:

In other words, if it is possible to ascertain an
adult’s feelings, they must be taken into account
before any judgment is reached.

“A council must make inquiries about a person’s wellbeing, property and financial affairs if it knows or believes
… that it might need to intervene in the person’s affairs (by
performing functions under this Part or otherwise)”.

Kate Maclean: They must be “taken into
account”—but they could be overridden.

“Or otherwise” might, for example, relate to the
2000 act. The council might not know enough to
be able to decide whether to intervene in a case
using the powers under the 2000 act but, because
there are no powers of urgent intervention in that
act, might use the power in the bill to determine
whether to intervene. The bill’s powers serve as a
gateway by opening up to a council the ability to
determine what other legislation it might use.
Following an assessment, a council might
determine that the person needs something by
way of care under the provisions of the Social
Work (Scotland) Act 1968, for example, or
something that is offered under the Adults with
Incapacity (Scotland) Act 2000. The bill provides a
gateway that the council would not otherwise have
in order that it can make that urgent assessment.

Lewis Macdonald: That is the case, but subject
to the usual legal provision of “have regard to”. For
example, a sheriff, in making a judgment, would
have regard to the person’s wishes and feelings.
Would that be an accurate description of the
position in relation to a legal judgment being made
on a person’s express wishes, Kay?
Kay McCorquodale (Scottish Executive Legal
and Parliamentary Services): Yes. If a sheriff
was making an order, he would take into account
the person’s wishes, past and present, which
would include their statement. However, that
would not be the only thing that would be taken
into account.
Lewis Macdonald: In other words, if there was
clear evidence before the sheriff that the person,
having made an advance statement and
expressed their wish, was currently suffering
abuse or severe neglect as described under the
bill, the sheriff would give priority to relieving that
suffering.

Janis Hughes: I presume that there is a reason
why there is no facility for urgent intervention
under the Adults with Incapacity (Scotland) Act
2000. I was not involved in committee scrutiny of
the Adults with Incapacity (Scotland) Bill, so I am
not so conversant with that legislation. However, it
seems a bit messy to have to use new legislation
for people who are covered by existing legislation.

Kate Maclean: So that is a yes.
Lewis Macdonald: To what?

Paul Gray: I was not involved in the Adults with
Incapacity (Scotland) Bill either, so I apologise for
that. As the minister explained, we are trying to
use the bill to add another building block to the
suite of available measures. Those include the
provisions of the Adults with Incapacity (Scotland)
Act 2000, the Mental Health (Care and Treatment)
(Scotland) Act 2003 and other legislation on
protection of vulnerable groups. It should not be
impossible for councils to use those provisions
because of a barrier that is related to access or
urgent intervention.

Kate Maclean: The person’s statement could be
overridden.
Lewis Macdonald: It could be overridden in
circumstances in which the sheriff, in considering
whether to make an order, had had regard to the
advance statement and, on balance, his or her
view was that the person’s risk of suffering abuse
would be increased by following the advance
statement. In such circumstances, the requirement
on the sheriff is to look after the best interests of
the adult.

Shona Robison: I will ask a question on the
back of that before I ask my other question. If you
discover, when you get to a person through the
measures in the bill, that they have capacity such
that measures under the 2000 act would not be
appropriate, why would you want to override their
consent? If you established that they have

Janis Hughes: I have another question about
the bill’s interaction with other legislation. In the
Adults with Incapacity (Scotland) Act 2000, there
is no provision for urgent intervention. Under the
Adult Support and Protection (Scotland) Bill,
however, urgent intervention would be allowed. If
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come back and address the issue in a way that will
ensure that there is no unreasonable distinction
within the general population. However, I think that
the focus of the bill is not on the general
population or the generality of disabled people,
older people or people who are ill in one way or
another, but on a small group of people who
currently fall between the stools of existing
legislation.

capacity, should not that stop their consent being
overriden?
Lewis Macdonald: The issue arises when there
is good reason to believe that a person is
withholding consent under undue pressure from
another person. One of the fundamental points
that the bill recognises is that it is possible for a
person who has capacity and is not subject to the
Mental Health (Care and Treatment) (Scotland)
Act 2003 to be in a position in which they are not
fully free to exercise their rights and to give their
consent freely. Undue pressure would have to be
demonstrated to the satisfaction of a court before
that action could be taken. In the context of the bill
and of the protection orders for which it provides, it
is important to recognise that we are talking about
what is expected to be a small number of cases in
which additional powers are required to protect
people who are in a difficult position.

Shona Robison: You say that, but one of the
case studies that you highlight in your letter to the
committee focuses on William, who is a frail older
person who suffers from alcohol abuse. I could,
from my social work days, list dozens of cases in
which someone abuses alcohol, becomes
vulnerable and is then preyed on by others who
use their house as a drinking den. You are
mistaken if you are seriously suggesting that there
will be only one or two such cases.
The crux of the matter is whether William is
prepared to accept help. Your letter suggests that
the possible outcome is that a removal order could
be put in place to remove William from his own
home to enable an assessment to be carried out.
If William does not want to be removed from his
home but wants to continue to keep bad company
and abuse alcohol, and if he has capacity, given
that the top of page 2 mentions that

Shona Robison: We will come back to the
numbers issue shortly. Some bodies, particularly
those that represent people who have disabilities
and who should in theory benefit from the bill,
appear to have real concerns about the bill. Why
do you think that is?
Lewis Macdonald: I have read the evidence
that you mention and have considered some of the
points that have been made. I am keen to ensure
that when we come—as I hope we do—to stage 2
and consider the detail of the bill, that some of the
specific points that have been raised are fully
taken into account.

“there is no evidence of serious cognitive impairment”,

the thought—and, frankly, the sight—of him being
physically carried from his home against his will,
possibly in the full glare of the media, is cause for
concern to the committee. Despite his bad
judgment and self-neglect, are we really saying
that the wishes of such a person who has capacity
will be overturned and that he could be made the
subject of a removal order?

Clearly, there are different perspectives on the
position of adults who are at risk from abuse. I
accept that concerns have been raised, in
particular in a disability context, that the
consequence of acting to protect the most
vulnerable should not in some way discriminate or
distinguish between different categories of adult.
We recognise that and want to address it at stage
2. Nonetheless, the fundamental purpose of the
bill is to protect people who are perhaps less able
to express their own wishes which, in a sense,
goes back to Shona Robison’s earlier question.
The focus of the bill is particularly on adults who,
although they have capacity, are for one reason or
another not well positioned to express their views
or to ensure that their interests are properly
protected. We are concerned about those people
rather than about the generality of the population.

16:00
Lewis Macdonald: Are you saying that William
should be left to drink himself to death, or until his
friends had spent all his money?
Shona Robison: That is the judgment that
needs to be made. If you are saying that people
who self-harm and self-neglect will come within
the scope of the bill, you are talking about many
people—I assure you that that will represent a
wide group of people. If that is what you mean,
say it and we will know where we stand. The
question will then be whether the committee thinks
the scope of the bill should be that wide.

Shona Robison: Can we examine that a bit
more closely? It brings us on to the scope of the
bill. Are you acknowledging that the scope of the
bill is too wide in respect of the groups that it
covers?

Lewis Macdonald: You have identified one
particular aspect of the case study, but the case
study is typical in the sense that it involves an
aggregate of different circumstances that would
leave a person vulnerable. In our earlier
discussion on how we assess the impact of the

Lewis Macdonald: Not necessarily—but I am
acknowledging that there are issues around the
definition of adults who may be at risk. I want to
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Shona Robison: That is not what the bill says—

Mental Health (Care and Treatment) (Scotland)
Act 2003 on budgets, I accepted that we can make
only a best estimate. Similarly on this issue, at this
stage I can offer only a best estimate of the scale
of the potential requirements, given the experience
of those who are already developing practical
expertise in the area. That may not be the full
picture.

The Convener: I ask Shona Robison to hold on,
as I know that Duncan McNeil and Euan Robson
have supplementary questions. Obviously, this
discussion will run for a bit.
Mr McNeil: The scenarios are all very
interesting. I could turn the second scenario into
an episode of “Taggart”, in which William is
eventually murdered by his alcoholic friends and
whatever—

However, to respond to Shona Robison’s
questions, I believe that, if there are more people
in the community who are caught in such
circumstances and who are suffering serious harm
as a consequence, we should be concerned to
address that and to do something about it.

The Convener: Duncan, will you stick to the
question?
Mr McNeil: No, Shona Robison had 10 minutes
for her point.

Shona Robison: Of course we should, but the
issue is how we address that. Should we take
people’s rights away and impose services,
regardless of whether they want them?

We should not go from point A to point Z in one
jump. In the scenario that we are talking about, I
could see the person falling into a state in which,
although he might have some capacity, his
capacity becomes more impaired and people are
living off his benefits. Where is the intervention?
How do we take away the excuses from the
services that should intervene to ensure that he
has a care package and support for his alcohol
dependency instead of going in only to drag him
off in the middle of the night? There is certainly a
gap in services. The elderly are particularly
vulnerable to the people on whom they
increasingly become dependent. That is the
principle of the bill and we are getting into stage 2
arguments. Either the committee accepts that
there is a gap that needs to be addressed—

In the case study that was discussed earlier,
Thomas’s request not to involve the police is to be
respected, but his refusal to grant access to the
house—whether access is refused by Thomas, his
wife or by both is unclear, but let us assume that it
is by both—is not to be respected. He is to be
allowed to refuse police involvement, but he is not
to be allowed to refuse entry to his own home. If
Thomas says that the matter is a domestic
situation that he and his wife can resolve, a
possible outcome is that a banning order will be
put in place and access to the house will be
obtained. I am worried about the issue of consent.
Consent should be established through sensitive
dialogue, in order to determine whether the person
is under undue pressure. However, if all that
dialogue is ignored and the person says, “I don’t
want you in my home and I don’t want your
involvement—go away”, but the services still go in,
an issue of consent arises that we need to
address.

The Convener: Duncan, that is what this
discussion is about.
Mr McNeil: With all due respect, convener, it is
not at this point.
Euan Robson: Is not section 1(b) part of the
way in which the bill copes with the point that
Shona Robison made? It states that the
intervention must be

Lewis Macdonald: That is an issue, but let me
mention a couple of things in response to the line
of questioning. First, the assessment order is
fundamental to all this. The provision states
something to the effect that the assessment order
will be in force for seven days, but in most cases
the assessment is likely to take a couple of hours
rather than a number of days. That is an important
point.

“the least restrictive to the adult’s freedom.”

As I read it, that qualifies the course of action that
Shona Robison rightly addresses. If it means
something different, what does it mean?
Lewis Macdonald: Section 1(b) says that the
least restrictive option should be taken. That
reflects Duncan McNeil’s point that we are talking
about a process—a set of available steps. Shona
Robison is right to say that there are hundreds—
sadly, it is thousands—of people throughout
Scotland who abuse alcohol and are damaging
themselves. The bill does not say that we should
move from where we are to the final stage in the
process for all those people; instead, it sets out a
series of steps and interventions of which the most
extreme—the last step in the process, if it is
required—is an order that is granted without

Secondly, the protection orders allow for a right
of entry, but we do not envisage that a
consequence of the bill will be forcible removal of
William or whoever from his home. Clearly, if the
individual refuses to adhere to the order at the
point at which it is served, the bill does not provide
for that individual to be, for example, arrested. The
point of such orders is not to criminalise adults
who are at risk or to arrest them for unwillingness
to conform: their point is to protect them.
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consent because there is deemed to be undue
pressure. My suspicion is that, in reality, in the
vast majority of circumstances, carrying out an
assessment and taking the first step will prompt
the kind of change and service delivery that are
required. Failing that, granting a mandatory order
will be enough to persuade most of those who
have not yet been persuaded that there is a need
to change the service provision for the individual
concerned.

definitions are too broad. How could they be made
clearer?
Lewis Macdonald: Everyone is aging—that is
technically correct, as you say. We acknowledge
that we must think carefully about the definitions.
On the one hand, I do not want to exclude adults
who might be at risk, but, on the other hand, we
would not expect local authorities to investigate
situations and circumstances that affect the whole
adult population.

A series of measures is laid out in the bill. At one
end of the spectrum are measures to be taken in
cases in which consent has not been given but the
court still determines that the person’s best
interest is served by intervention. However, I
suspect that the bill’s main impact will be through
much less restrictive measures that make a
difference and protect the individual in question
from abuse.

If the committee is content to proceed at this
stage, I would be happy to come back at stage 2
with suggestions on how we might achieve our
objective, which I think Janis Hughes supports,
given her line of questioning. We want to provide
support in ways that are non-discriminatory and
effective.
The Convener: Helen, you normally ask trigger
questions, but I think that the minister has
answered some of the questions that you would
have asked.

Janis Hughes: I have some questions on
definitions in the bill. At different points, it defines
“adults at risk” and “abuse”. A number of
witnesses who have appeared before us have
concerns about the term “abuse”, particularly
because it is a pejorative term and perhaps not
appropriate for the bill but also because it does not
cover some circumstances that the bill might
cover, such as neglect, which is a form of
unintentional abuse. We have had suggestions for
alternative terms, such as “adults at risk of serious
harm”. I ask the minister for his view on those
definitions and whether he is willing to consider
the concerns that have been raised with us.

Helen Eadie: When I re-read the Official Report
and various other documents that we have
received via the internet and from elsewhere, I
was impressed to see that more than two thirds of
people warmly welcome the bill. It was interesting
to be reminded of that, because sometimes when
we sit through evidence-taking sessions we get
confused by all the messages that we get. When
you sit down with a cold towel over your head and
really get down to reading the evidence, you
understand it.

Lewis Macdonald: I do not want to prejudge
any stage 2 amendments—that would not be
appropriate—but I take on board the points that
have been raised on definitions and, for example,
the distinction between abuse and harm. It is clear
that under the bill we want to offer protection to,
for example, an elderly person who lives with a
partner in circumstances in which, although there
is no intention on anyone’s part that the individual
should come to harm, because of a combination of
circumstances, harm results. I accept that it would
be useful to reconsider some of the definitions to
ensure that we offer protection to all those whom
we want to protect in a way that people recognise
as achieving that objective and not inadvertently
achieving some other outcome.

I speak from experience, as an elderly
constituent of mine had Diogenes syndrome. All
the people around her judged her to have full
capacity, but she was living in the most horrific
circumstances in the whole of Scotland—the case
was televised and a great deal of publicity
surrounded it.
Minister, how do you envisage investigations
taking place? Do you envisage them happening in
an emergency situation or over a longer period,
with all agencies having an earlier warning
system?
Lewis Macdonald: Broadly speaking, we
envisage authorities being given a statutory duty
to act where they have reason to believe that a
person is suffering or is at serious risk of harm.
The authority would have to follow the steps,
starting with the action that you would expect them
to take in any case. An additional range of actions
will be available to them, should they prove
necessary.

Janis Hughes: Section 3 defines adults at risk
as people who are
“affected by disability, mental disorder, illness, infirmity or
ageing.”

Concerns have been raised about the broadness
of some of those terms, such as “illness” and
“ageing”. If I have the flu, I am ill—and I am
obviously aging. Some people feel that the
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Helen Eadie: The minister has answered the
rest of my questions.
The Convener: I want to raise more specific
issues. There is no mention of independent
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advocacy in the bill, which was incorporated
specifically in the Mental Health (Care and
Treatment) (Scotland) Act 2003. Is that a
deliberate and considered omission, or was the
matter simply overlooked and could be
reconsidered?

3108

carried out within 72 hours of the order being
made. Again, it is an immediate response to an
immediate circumstance. The banning order has a
longer duration; therefore, it is appropriate for its
provision to include a right of appeal.
The Convener: The issue of the lack of an
appeals process having been raised, I wonder
whether you will go away and have a think about
it. The fact that the issue has been raised
suggests that the lack of an appeals process
would be challenged further down the line, and
none of us around the table could say with
certainty what the result of such a challenge would
be.

Lewis Macdonald: Given that stark choice, I
would tend towards the latter. We would certainly
not want to rule out independent advocacy.
The Convener: The point was raised frequently.
Independent advocacy could be considered to be
an essential part of the bill, given some of the
concerns.
Lewis Macdonald: Yes. It is provided for in the
2003 act. Given Kate Maclean’s questions about
ensuring that we do not unduly override other
provisions, we would want to be consistent if we
can be. I am happy to come back to the committee
on that at stage 2.

Lewis Macdonald: Indeed. All such matters
require the best judgment to be made on the basis
of the legal advice and evidence that are available.
The judgment of those who advise ministers in
such matters is that the current provisions achieve
the right balance. Nevertheless, I would be happy
to consider the matter further at stage 2 and to
have further discussions with the committee about
it.

The Convener: The other issue that I wanted to
raise is appealability of the orders. Concern has
been raised about the fact that one of the orders is
appealable, but the others are not. It has been
suggested that the orders would be very open to
challenge, given their draconian nature. I wonder
about the thinking behind the decision to leave an
appeals process out of the bill although most
people think that one should have been included.

The Convener: Some of the witnesses also
raised a concern about how effective the banning
orders would be without having a power of
detention or interdict attached to them. There
would be little to prevent someone who was the
subject of a banning order from simply returning,
as the order would rely entirely on the other
person in the house alerting the police to the fact
that the person had returned. The concern is that it
will be difficult to monitor the effectiveness of the
orders in practice.

16:15
Lewis Macdonald: I will respond to that and my
officials will keep me right. The bill mentions a
number of different orders. The removal order and
the assessment order both have a limited life and
there is no appeals process for them. Those
orders have a short duration and are intended to
provide an urgent response to an urgent situation
in the circumstances that Helen Eadie asked
about. Banning orders have a longer duration and
there is a right of appeal in relation to them. To
follow the analogy that was made earlier, a
temporary banning order will be the interim
version, and there will be a right of appeal with the
approval of the sheriff principal. However, for a
longer-term banning order, there will be a right of
appeal without the matter first being referred to the
sheriff principal.

Lewis Macdonald: Such concerns can also
arise in the context of other, similar interdicts. Paul
Gray might like to respond to that.
Paul Gray: Section 25 states:
“A constable may arrest without warrant the subject of
any banning order, or temporary banning order”,

and so on. A banning order has the power of an
interdict.
The Convener: But the constable would have to
be advised that the banning order had been
breached. If people—including the other person in
the household—were not happy with the
circumstances in which the banning order had
been made, what capacity would there be to do
anything about the breach?

Measures that have a very short term and that
are intended to provide a quick response to an
urgent situation cannot be appealed. I hope that
the proposal for an assessment order will receive
broad support, as it signals a recognition that there
is an issue and that an assessment needs to be
made. The order will allow that assessment to be
carried out within seven days of its being granted,
which I think is proportionate. Likewise, removal
orders are about removing a person essentially for
their own safety, and removal will have to be

Lewis Macdonald: The situation is parallel to
the one that arises with interdicts. I suspect that,
like me, committee members will have
constituents who have been protected by an
interdict but who have not reported a breach of
that interdict by the individual concerned. That is a
difficult circumstance for which we make no
special provision in the bill.
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We do not expect that a person being removed
under a removal order—I stress that such a
circumstance would be unusual—would be
removed for a significant length of time. Members
will be aware of the limits on the length of time in
the legislation. Therefore, we do not expect that to
have significant additional resource implications
for the bill.

The Convener: Except, as Kate Maclean rightly
pointed out, the difference is that in most
circumstances the other person will have initiated
the interdict whereas in the situation that you
describe, it might not be the other person who
initiates the demand for the banning order. That
creates a qualitative difference in the relationship.
Lewis Macdonald: It is different, but I am not
sure whether it makes a difference to the police
officer’s ability either to know whether the interdict
has been broken or to act upon its breach.

Euan Robson: But you might consider
additional resources for those circumstances.
Lewis Macdonald: We will want to be assured
that they have been taken into account.

The Convener: If the individual who made the
complaint that gives rise to the interdict is no
longer acting in the way that gave rise to the
complaint in the first place, that creates a different
scenario. That would not necessarily be the case
with a banning order. The question that was raised
was how effective the banning order could be if it
was initiated without the consent of the person
protected.

The Convener: Undue pressure has already
been discussed. Does Jean Turner wish to raise
other aspects of the subject?
Dr Turner: Does the minister wish to add
anything? Does the convener want me to ask
about the human rights aspect?
The Convener: There has already been some
discussion about that. Perhaps the minister will
address a point that was raised by Enable
Scotland, which said that if someone were to
make a clear decision that a third party might
consider to be irrational, would such a decision
automatically be deemed to have been arrived at
because of undue pressure?

Lewis Macdonald: I understand the point. In
circumstances in which the person protected had
not given their consent, which I expect would be
unusual, the banning order would have been
sought by another party—the local authority in
most cases. The local authority would then have
an interest in ensuring that the banning order was
adhered to.

Lewis Macdonald: No. Undue pressure must
be shown and the bill makes it clear how that
condition must be met. There must be two
aspects. First, the abuse or neglect must have
been inflicted by a person in whom the victim of
the abuse or neglect has trust and confidence.
Secondly, evidence will be needed that the
individual would reach a different decision if they
did not have that trust and confidence in the
person who may have inflicted abuse or neglect.
Section 32(4) sets out a particular requirement.

I hope that part of the response to the
individual’s circumstances being drawn to the
authority’s attention by the assessment would be
to put in place services to support that individual.
Therefore, the authority would be aware if the
banning order had been breached. I acknowledge
the importance of your point, but it should be seen
in the wider context of the response to the
individual’s condition.
Euan Robson: What assessment has the
Executive made of the possible requirement for
additional
resources,
particularly
for
accommodation support services and respite
care? Can the current arrangements provide for
that?

The Convener: Were you surprised by the
number of representative organisations that
expressed considerable concern?
Lewis Macdonald: Helen Eadie mentioned that
she had read the responses and found that the
weight of responses supported the bill but that a
significant number expressed concerns. I was a
little surprised that people’s concerns appeared to
take precedence over the bill’s wider principles.
Perhaps that is simply the nature of evidence
giving—people highlight concerns rather than
focus on what they welcome.

Lewis Macdonald: We recognise that
resources might be required in a couple of areas.
One is the provision of adult protection
mechanisms, including committees that we expect
each local authority to put in place, and the other
is provision of care managers, who would be
responsible for the delivery of services to the
individuals in question. Members have seen the
figures, which we have assessed at about £5
million for each area. Given the recent work that
the adult protection unit in the Borders has done, it
provided us with the best basis on which to
estimate the potential cost. That is the ballpark
that we are in.
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On the basis of the correspondence that I have
seen, particularly in recent days, following the
evidence-taking sessions, I suspect that what the
bill seeks to do has strong support, but clearly that
support is not universal.
The Convener: I appreciate the position. The
perception was that several organisations had
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been strongly encouraged by people—including
you—to ensure that all committee members were
inundated with letters. Nevertheless, most of those
letters came from groups that represent the elderly
or the aged and not necessarily from people whom
the likes of Enable or Capability Scotland
represent. A clear distinction still appears to exist
between organisations that represent the elderly,
which are very supportive of the bill, and other
organisations, which are at best ambivalent and at
worst quite resistant. The difficulty is that the bill is
not just about the elderly; it is about the people
supported by all those organisations.

3112

organisations that have been mentioned, to
ensure that we have a bill that works.
16:30
Shona Robison: I seek clarification on one
issue, which could be given either today or in
writing. The table on the page after page 4 in your
letter compares the Adults with Incapacity
(Scotland) Act 2000, the Mental Health (Care and
Treatment) (Scotland) Act 2003 and the bill. It
states that, under the 2000 act, community care
team staff can act; that, under the 2003 act,
mental health officers or doctors can act; but that,
under the bill, any council officer will be able to
act. Is that definition not a bit wide for these
duties? Can that matter be examined, please?

Lewis Macdonald: Indeed. We want to support
the most vulnerable people whichever category
they fall into. In recent days, several organisations
have contacted me or my officials to express their
concerns and have been encouraged to do
whatever they want to do on their own behalf—it is
not for us to determine what view the committee or
any other organisation should take on the bill.
When people welcome the bill, I welcome that.

Lewis Macdonald: That entry in the table
simply reflects what the bill states, which is that an
officer acting on behalf of the council shall have
certain powers.
Shona Robison: That needs to be tied down
somewhat.

As you say, organisations that have welcomed
the bill include several that are concerned with
older people. They also include a range of
advocacy services that represent a range of
people—several
such
organisations
have
contacted me. Alzheimer Scotland—Action on
Dementia, which covers a category of people who
are vulnerable through age and for other reasons,
the Association of Directors of Social Work, the
Convention of Scottish Local Authorities and
several other organisations have also contacted
me and—I suspect—committee members to
express their views about the importance of the
bill.

Lewis Macdonald: Again, I am happy to
consider that further at stage 2. The aim is clearly
to cover those who have responsibility for
protecting individuals.
Euan Robson: Some of the organisations that
have raised worries about the bill with the
committee were on the steering group. Did they
raise those concerns during the steering group
meetings? Will you consider reconvening the
group?
I also have a specific point about the desirability
of transitional arrangements for when a person’s
ordinary residence is being decided. Will you
introduce specific transitional arrangements to
assist individuals for whom a delay occurs in the
determination of their ordinary residence?

Dr Turner: The gap in the legislation needs to
be filled. I thank you for the information that you
have provided, which it would have been nice to
have at the beginning of the process. From my
experience, I know of the gap and of the need to
enter and assess people. I would change my mind
about the bill if you truly took on board all the fears
that the committee has discussed and has heard
from witnesses. How the bill will work in practice is
difficult to accept.

Lewis Macdonald: To answer your first
question, several of the concerns that have been
raised in the committee were raised and discussed
in full in the steering group. As a consequence of
those issues, there were one or two dissenting
voices. In engaging further in the process, we
want, in the way in which I have described, to
address some of the concerns that were raised at
that stage and in the committee.

Lewis Macdonald: You and the convener are
right to highlight concerns that have been
expressed, but it is broadly recognised that some
adults who are at risk are not fully protected by
existing legislation and practice and we need to
ensure that authorities have powers to act and are
willing and able to use those powers. The bill is
intended to enable and encourage them to do that
and to create new statutory responsibilities. The
matter is serious, which is why, as I have said, we
are collectively happy to consider concerns that
have been expressed, particularly by some of the

Forgive me, but what was your second point?
Euan Robson: It was about transitional
arrangements for people for whom a determination
is being made on ordinary residence. If a difficulty
arises, perhaps because two local authorities are
trying to come to a decision, that will lead to delay.
Is
it
possible
to
introduce
transitional
arrangements to protect the individual concerned?
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The question arises from a specific case that was
raised with the committee.
Lewis Macdonald: That is an interesting
question. Part 4 of the bill will allow us to make
transitional arrangements by order.
Euan Robson: I am sure that the clerks can
provide details of that issue, which perhaps could
be considered at stage 2.
The Convener: Helen Eadie has what must be
the final final point.
Helen Eadie: It is. Of the 33 responses that we
received, 28 supported the bill. The submission
from Community Care Providers Scotland raised a
point that also arose during our earlier
deliberations on the budget. The organisation is
disappointed that voluntary sector providers are
not to be represented on adult protection
committees. I hope that that suggestion will be
considered at stage 2, as the issue is important.
The voluntary sector provides a range of support
throughout Scotland, so I would like that
suggestion to be taken up.
Lewis Macdonald: I agree that that is an
important point. I also agree with Helen Eadie on
the important role of the voluntary sector. I am
happy to return to the issue at stage 2.
The Convener: I thank the minister and his
officials for their evidence. I apologise for the
length of time that the minister has had to be
before us, in two capacities. If it is any consolation,
I point out that he is finished, but we are not.
Lewis Macdonald: That is some consolation.
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ANNEX D: OTHER WRITTEN EVIDENCE
SUBMISSION BY ALZHEIMER SCOTLAND
Alzheimer Scotland is the leading specialist dementia charity in Scotland and works to improve the
lives of everyone affected by dementia. Our members include carers, relatives, people with
dementia, professionals, groups and organisations. We run services in over sixty sites, and provide
the freephone 24 hour Dementia Helpline, publications and an extensive website. We aim to be the
national and local voice of and for people with dementia and their carers in Scotland and work to
improve public policies for their benefit.
There are currently 64,000 people with dementia in Scotland, almost 2000 of whom are under the
age of 65. The number of people with dementia is predicted to rise in line with the ageing
population.
Alzheimer Scotland welcomes the opportunity to comment on the Adult Support and Protection
(Scotland) Bill. Our comments primarily relate to dementia, as this is our area of expertise.
Do you support the general principles of the Bill and the key provisions it sets out?
Alzheimer Scotland is in support of the general principles of the Bill, which are admirable, and the
key provisions it sets out.
We have a specific concern with section 32(3), regarding the consent of an adult at risk to
protection orders and visits: “despite subsections (1) and (2), a refusal to consent may be ignored if
the sheriff or person reasonably believes that the affected adult at risk has been unduly pressurised
to refuse consent”. We believe that it should only be a sheriff who has the authority to ignore a
refusal to consent, unless in an emergency situation. We feel that this will ensure that the decision
is taken with due process.

Are there any omissions from the Bill that you would like to see added?
In section 50(1)(e) of the Bill, abuse is defined as being “any other conduct which causes fear,
alarm or distress or which dishonestly appropriates property”. Conduct is then defined as including
“neglect and other failures to act”. We would like neglect to be given a greater prominence by
including it as a separate item in the main definition of abuse. In addition we would like self-neglect
to be included alongside self-abuse in section 50(1)(d).
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
No comment.
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
In general we agree with the definition of an adult at risk of abuse.
Referring to section 3(1), “infirmity” is an old fashioned term. In addition we are not in favour of the
use of the term “ageing”. However, if it is required for legal reasons then it may be reasonable. We
support the definition being open to change in the future if it is not effective in its current form.
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees
Alzheimer Scotland welcomes the Adult Protection Committees and recognises that there is
enough scope to modify them in the future (e.g. 39(1)(d)). A minor point is that “Health Board”
(39(3)(c)) is old terminology that should be replaced with “NHS Board”.
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SUBMISSION FROM ANGUS ADULT PROTECTION COMMITTEE
Do you support the general principles of the Bill and the key provisions it sets out?
The legislation is welcomed and will help provide the statutory provision which will enable the
agencies to better protect adults who are at risk of abuse.
It is considered that the Bill provides a good opportunity to coordinate the legislation which is
available in work with vulnerable adults. Interventions available through the Adults with Incapacity
Act and Mental Health legislation will be complimented by the proposed Adult Support and
Protection legislation, and new powers to protect those adults with capacity but no mental disorder
are welcomed.
The principles set out in the Bill to intervene in a persons affairs in order to benefit and protect the
individual are welcomed. The ‘breadth’ of interventions are however limited and there is no right to
ongoing contact with the service user and no explicit conditions about the provision of ongoing help
and support which may be required in order to protect the individual. This is an issue when the
individual does not wish to cooperate with the services which are available to support them, but
without these may be at significant risk.
Are there any omissions from the Bill that you would like to see added?
See comments above.
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
The effectiveness and practicalities of enforcing the proposed ‘banning orders’ is questioned given
that the experience of child protection practitioners is that ‘exclusion orders’ have proven difficult to
enforce. Whilst in theory they should be an essential tool, our experience in Angus is that in
practice the effectiveness of exclusion orders is limited.
The timescale for the completion of an assessment (7 days), is thought to be very tight, particularly
if all the partners are expected to contribute to this. Again our experience in Angus is that the
‘Assessment Order’ has been a provision in child protection legislation, which has never been used
partially due to the restrictive timescales.
The implications for jointly managed multi disciplinary teams are unclear. There are issues about
how this will be managed where many of the staff in these teams are not social work qualified,
particularly taking into account ‘Changing Lives’ which recommends that Adult Protection Work
should be a reserved function of Social Work. Additionally, clarification would be helpful as to
whether a nurse working within a multi disciplinary team would have delegated responsibility to act
as a ‘Council Officer’.
The cost of fulfilling these new duties is not fully reflected in the ‘impact assessment’ and there are
concerns about the ability of all partners to implement the proposed legislation, taking on the
additional tasks and duties, without additional resources.
The responsibilities of private and voluntary housing providers are unclear, there is potential for
problems arising when a vulnerable adults housing provision may be under threat due to difficulties
in managing their behaviour or risk taking activities.
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
The definition of ‘adult at risk of abuse’ is considered to be adequate.
The definition of ‘abuse’ may benefit from being more explicit. For example in the area of selfneglect and in the absence of, or withholding of, care. Clarification would be helpful on whether or
not Domestic Abuse is to be included in the definition of abuse.
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Within the Bill, there is reference to ‘serious’ abuse and this is a criteria for intervention. There is no
interpretation of ‘serious’ abuse and how this differs from ‘abuse’, which is defined in the Bill.
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?
We welcome the fact that these committees will be established in statute. However it is quested
why they cannot be chaired from within the Local Authority. Whilst it can been seen that there are
benefits in an independent chair from an agency not responsible for interventions under the Act,
having this enshrined in legislation may present some difficulties when an appropriate independent
chair cannot be identified.
As noted previously there are concerns about the additional resources that will be required to help
support these committees.

SUBMISSION FROM THE BMA SCOTLAND
Introduction
The British Medical Association (BMA) welcomes the opportunity to provide the Health Committee
with written evidence on the Adult Support and Protection (Scotland) Bill.
The BMA is a registered trade union and professional association representing doctors from all
branches of medicine. The BMA represents around 13,000 doctors in Scotland, 70% of all
practising doctors, and in the UK has a total membership of around 138,000.
Background
The BMA supports moves to create legislation that bridges the gap between the Mental Health
(Care and Treatment) (Scotland) Act (2003) and the Adults with Incapacity (Scotland) Act (2000)
ensuring that vulnerable adults, who are not currently protected by legislation, are afforded equal
levels of protection under this Bill.
The BMA has been involved in the consultation process for the development of this legislation and
broadly supports the policy intention.
The BMA’s comments primarily relate to issues of patient confidentiality and of consistency
between this Bill and current Acts already in operation to protect the vulnerable in society.
PART 1
Definition of Adults at Risk
BMA Scotland recognises the need to avoid making the definition of an adult at risk too narrow
(Part 1, s3(1)). However, we have some concerns that the definition is too broad and we believe
that there should be a provision stating that all of the criteria should be satisfied in order to classify
an individual as a vulnerable adult. With modification to the definition we can add the provision that
“persons will only be considered vulnerable if they meet the following criteria” which will provide a
robust and effective definition. We propose the following wording:
We consider that persons are vulnerable if they:
x
x

are unable to safeguard their personal welfare, property or financial affairs and may need
extra support by reason of mental disorder or disability, age or illness.
are unable to care for themselves, or unable to protect themselves against significant harm
or exploitation.
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Mental health legislation permits intervention on the basis of mental disorder, the Adults with
Incapacity Act permits intervention on the basis of decision-making incapacity and therefore, we
would suggest that the issue of vulnerable adult capacity be addressed in interventions under the
proposed legislation.
The Bill creates the right for Scottish Ministers to modify this definition of adults at risk “as they see
appropriate”. It is important that any proposals to amend this definition are done in consultation
with those responsible for implementing this legislation and this requirement should be set out in
the regulations or statutory guidance that accompanies the legislation.
The Bill defines an adult as aged 16 or over. Current legislation for Adults with Incapacity also
defines an adult as aged 16 or over, whereas the Mental Health Act defines a child or young
person as aged 18 years or under. BMA Scotland would welcome some clarification on why there
is variation in the definition of adult and child and would recommend that consistency on this
definition would be helpful for those responsible for implementing new laws and to prevent
confusion.
Definition of Abuse
BMA Scotland broadly agrees with the definition of Abuse provided in the Bill, however in order to
prevent unnecessary interventions we would suggest that a ‘reasonableness’ clause be added
such as in the definition of discrimination in the Disability Discrimination Act (DDA) 1995 (updated
2005). In the DDA Part 2 Section 5, an action is justified “if, but only if, the reason for it is both
material to the circumstances of the particular case and substantial”.
Access to Health Records
Currently where a doctor suspects cases of abuse in children they have a duty to share this
information with the relevant authorities. The BMA agrees that protection from abuse overrides the
issue of patient confidentiality in such cases. In Part 1 s9(5) of the Bill, under the section relating to
investigations where an adult is considered at risk, it is clearly stated that only a health professional
can inspect health records. The BMA welcomes this approach which is consistent with current
guidance in this area. However BMA Scotland believes that it would be necessary to include,
perhaps within the Code of Practice, clear guidelines detailing how, where appropriate, such
information would be shared with council officers outwith the core group of professionals involved
in the patient’s care when investigations are taking place, without breaching patient confidentiality.
Adult Protection Committees
The Bill places a specific requirement for public bodies (including NHS Boards), as members of
Adult Protection Committees, to share information when an investigation is thought to be required
(Part 1, s42(1)). The BMA would not wish to see doctors being unnecessarily obstructive to the
work of these Committees, but there are significant concerns among the medical profession over
the requirement to share identifiable patient data contained in medical records without the
knowledge, consent or authorisation of the patient.
The creation of any set of circumstances that leads to the erosion of patient/doctor confidentiality
may be detrimental to the quality of care. Confidentiality of personal health information is the
cornerstone of the patient/doctor relationship. If confidentiality were to be eroded by this proposed
legislation then it could have a drastic influence on whether adults seek help when they are at their
most vulnerable.
There are circumstances when it is appropriate for a health professional to breach confidentiality.
According to General Medical Council guidelines on confidentiality “disclosure of personal
information without consent may be justified in the public interest where failure to do so may
expose the patient or others to risk of death or serious harm”. The BMA would not support a
change to this position.
The BMA welcomes measures in the Bill that require Scottish Ministers to consult with health
professionals on the Code of Practice for these Committees and would hope that measures to
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protect individual patient confidentiality will be given due consideration. Two approaches
commonly used in the NHS to protect individual patients while also permitting access to individual
records are to seek explicit patient consent or to provide anonymised information.
The issue of access to medical information must be clarified as those doctors who refuse to provide
individual patient medical records to the Committee will be committing an offence (s46 (1)).
PART 2
Adults with Incapacity
Part two of the Bill amends the Adults with Incapacity Act to tighten up the laws protecting
vulnerable adults. BMA Scotland generally supports these recommendations, although we do wish
to raise one concern in relation to intervention orders. Sections 60 and 61 of the Bill propose that
“Adults not living in Scotland may be examined by a medical practitioner in the country they live so
long as the medical practitioner is qualified and has special experience in relation to mental
disorders and consults with the MWC about the report”. The BMA can see the benefits of
implementing these amendments within the context of adults moving between the four countries of
the UK. However, for patients not living in the UK, and where regulation and standards of health
care and education are not as robust as that in the UK, the BMA would recommend that “special
experience in relation to mental disorders” be defined in greater detail.
PART 3
Mental Health Act
With regards to the amendments to the Mental Health (Care and Treatment) (Scotland) Act 2003,
the BMA believes these to be largely technical amendments which clarify the implementation of the
original Act and has no additional comments to make on this section.
SUBMISSION FROM THE BRITISH GERIATRICS SOCIETY SCOTTISH COUNCIL
The general principles and key provisions of the Bill should be supported.
No omissions were identified.
Practical issues include what action can be taken when an abused person refuses help or
intervention. Banning orders may rely on the abused person to report any breaches – in practice
this may not occur.
In terms of the definition of 'Adult at risk of Abuse', consideration of the term of 'neglect and self
neglect’ could be helpful. This would be of benefit when the Act is being considered as a
replacement for the powers within section 47 of the National Assistance Act.
The roles, structures and powers of the proposed Adult Protection Committees seem appropriate
and the cost of implementation may be significant - but, nonetheless, necessary (especially with
the rising demography of frail, older people).
SUBMISSION FROM CARE PROVIDERS’ BANKING ISSUES GROUP
This submission is on behalf of the Care Providers’ Banking Issues Group. It addresses itself only
to Part 2 of the Bill containing the amendments to the Adults with Incapacity Act.
Our submission is written from the perspective of supporting people with learning disabilities, and
their families, but will be relevant also to wider care services.
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A list of the organisations that have signed up to this submission is given at the end. These
organisations may also have made individual submissions to the Health Committee about wider
aspects of the Bill.
Background to the group
The Care Providers’ Banking Issues Group is an informal group of organisations that provide care
services to people with learning disabilities and other individuals in their own homes or as part of
registered residential care.
Members of the Group have been meeting regularly since November 2004 to look at common
problems around bank accounts for adults with learning disabilities and to raise these issues with
the Scottish Executive, the banks and other bodies such as the Care Commission and the
Disability Rights Commission.
Summary of Care Providers’ Banking Issues Group position
We are pleased that some of the barriers to supporting people effectively with their financial
management may be tackled by some of the provisions in the Bill but we would like to bring some
things to the attention of the Committee for consideration during its deliberations. These are set out
in detail in the following pages but can be summarised as follows:
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x

There is a ‘mismatch’ between the provisions of the Adults with Incapacity (Scotland) Act
and the lifestyles of people with learning disabilities today, especially people who live in the
community in their own tenancies with support.

x

It is not possible for a care organisation supporting someone in their own home to use any
of the options under the Act and this has caused great difficulty both to the individuals
concerned and to the care organisations supporting them.

x

It is vital that there is a process for an individual or an organisation to get authority to open
an account for someone who lacks the capacity to do so. This is currently missing from the
Bill.

x

Any authority to open an account on behalf of an individual needs to be linked to an
application to intromit with or manage that account. The linked application does not need to
be restricted to Part 3.

x

The registration process for organisations needs to be robust but must take into account
that care organisations are already subject to a number of regulatory regimes and
inspection bodies and any additional bureaucracy should be minimised.

x

The registration process for organisations should be centralised and not required each time
an application is made on behalf of an individual.

x

Organisations need to be able to delegate powers to local managers or to the care staff
who support individuals with day-to-day budgeting and money management.

x

The designated account should be in the name of the organisation with the ability for local
staff to manage this. The account should have multiple signatories with the need for more
than one person to sign to withdraw funds.

x

There should be a simple process for adjusting the amounts transferred between accounts,
for example when benefit rates are upgraded each year.
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The need for change
Many care providers have experienced ongoing problems in assisting people with learning
disabilities to open, access and manage bank accounts. Some problems have been caused by
changes to banking regulations and procedure and by a lack of consistency and understanding by
banking staff about the abilities and needs of people with learning disabilities. However, some
problems are caused by the current limitations of the Adults with Incapacity Act and the ‘mismatch’
between the Act’s provisions and the lifestyles of people with learning disabilities today and modern
service provision.
One issue is that banks assume that there are provisions under the Act that can and should be
used but that is not always the case where people live in community settings supported by care
organisations. Banks often ask for legal authority, e.g. powers of attorney, guardianship or a
residential manager’s certificate, that may be impossible for care organisations to obtain.
The Adults with Incapacity Act was drafted at a time when people with learning disabilities either
lived at home with their parents or other family relatives or lived in residential care homes or longstay hospitals. The options available under the Act essentially assume that either a family member
will apply to get powers to support someone or the local authority social work department will step
in where necessary. The only option available to care organisations is for a registered residential
care manager to get authority from the Care Commission to manage a resident’s finances under
Part 4. This applies only where someone lives in a care home where accommodation is supplied as
well as care.
The majority of adults with learning disabilities still live with relatives but, when they leave the family
home they now live in the community in a home of their own – even where this may require 24 hour
support. In addition, long-stay hospitals are closing and hospital residents have been moved into
the community with support. The care service provided to an adult with a learning disability in the
community often includes the requirement (a) to assist that adult with receiving benefits and other
income, (b) the management of personal and household budgeting including managing a tenancy,
and (c) dealing with bank accounts. It is not currently possible for a care provider that is supporting
someone in a community setting to use any of the options under the Adults with Incapacity Act
because applications need to be made either by people acting in an individual capacity or by
managers of residential care homes. This has caused great difficulty both to the individuals
concerned and to the care organisations that are trying to support them with day-to-day life. All of
the organisations listed at the end of this submission have examples of problems caused by gaps
in the Act and can supply these if requested.
The social work department has a duty to apply to use the Act where this is necessary and where
there is no-one else able or willing to do so. However, the social work department cannot manage
someone’s financial affairs. Social work departments and care organisations have been working
together to find ways around the gaps in the Act in order to ensure that people get the support that
they need but these have mostly been regarded as short-term solutions pending an amendment to
the Act’s provisions.
Omissions in the Bill
A significant omission from the Bill is the facility for an individual or an organisation to get authority
to open a bank account for someone who lacks the capacity to do so. Paragraph 54 of the Policy
Memorandum recognises this omission and we understand that this provision may be introduced at
Stage 2 of the Bill. We consider it is vital that this happens, as Intromission with Funds is only
currently applicable where an adult already has an existing bank account. Without the provision of
an authorised process to open an account, the changes proposed in the Bill will have little impact.
Many adults with learning disabilities have no bank account and are unable to open an account.
There are many reasons why. For example, they may be moving into the community from
residential care or have previously had their finances dealt with by a parent. Banks and building
societies often refuse to open an account for a person with a learning disability - normally when
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there are some doubts about capacity. This creates significant problems because without an
existing bank account there is no simple way to manage routine finances. It is one of the biggest
problem areas.
The only options are either to apply for an Intervention Order to open an account followed by an
application under Part 3 or to apply for financial guardianship. Currently only individuals can apply
to use these options, not care organisations. In addition, a court application is needed for
Intervention Orders and guardianship applications. A court application may be too onerous for
families who are supporting a relative – especially if that relative has minimal funds but still needs a
bank account to receive income and save, and does not fit with the Act’s principle of the “least
restrictive” intervention.
The experience of many care providers is that this is an issue for a significant number of people
and that a simple mechanism for opening an account should be introduced. The provisions of Part
3 could be extended to allow the Public Guardian to authorise the setting up of an account in
circumstances where there is no account in place. This account should be set up in the name of
the adult with incapacity concerned – even though they lack the capacity to manage the accountand would need to be linked to an accompanying application under the Act for the power to intromit
or manage that account. We suggest that this linked application is not restricted to an application
under Part 3 but could also be used in association with authority granted under other parts of the
Act, for example, financial guardianship under Part 6 or the power to manage residents’ finances
under Part 4.
Other issues that we would like to bring to the Committee’s attention are:
Allowing applications for Intromission with Funds from organisations
Currently, an application to intromit with funds under Part 3 can only be made by an individual. We
are very pleased therefore to see the provision in the Bill to allow organisations to use Part 3 for the
benefit of the people that they support.
rd
We note from the Health Committee’s Official Report of its session on 23 May 2006 that some
Committee members may have concerns about extending the powers under Part 3 to
organisations. Organisations will need to satisfy the Public Guardian of such matters as may be
prescribed by the Scottish Ministers 36. The Bill team and the Public Guardian are already working
with different stakeholders to consider the conditions that organisations will have to satisfy 37 before
being authorised to intromit with funds. We would welcome working with the Public Guardian and
others on this matter. We agree that these matters need to be carefully considered to safeguard
both the individuals concerned and the organisations that might apply.

Care organisations are already subject to a number of different regulatory regimes and inspection
bodies and we are keen to ensure that this is taken into account in the Regulations to avoid any
conflicting demands and unnecessary added bureaucracy. For example, all care services are
regulated by the Care Commission and have to follow the National Care Standards. Care services
have to supply a considerable amount of detailed information to the Commission on registration
and are inspected at least once a year. Care services are also subject to detailed monitoring and
contract compliance by local authorities and have to submit additional information to the local
authority.
rd
The Public Guardian stated in her evidence to the Health Committee on 23 May that ‘the
38
registration process for organisations is beginning to look like it will be quite hefty’ .

There is an implication, but it is not clear in the Bill, that an organisation will only need to register
and supply any relevant documentation such as audited accounts, policies and procedures, once
(or at prescribed intervals eg annually) and not each time that an application is made on behalf of

36

Adult Support and Protection (Scotland) Bill, section 54(3)(f)
Scottish Parliament Health Committee Official Report, 23 May 2006, Col 2834
38
Scottish Parliament Health Committee Official Report, 23 May 2006, Col 2834
37
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an individual adult that it supports. We would like to stress the need for the registration process to
be centralised and not required each time an application is made on behalf of an individual.
The Care Commission and the local authorities have already recognised the burden of bureaucracy
on care providers and have drawn up a memorandum of understanding enabling both these bodies
to share information about care services so organisations do not need to supply it twice. We
suggest that the Health Committee and the Public Guardian should consider whether this
memorandum could be extended to cover the registration process for authority to intromit with
funds.
A clear distinction will need to be drawn between the information that an organisation needs to
supply as part of the ‘registration’ process with the Public Guardian and the information that needs
to be supplied with each individual application on behalf of an individual. It will also be necessary to
specify how these two processes are going to be linked together.
There is a need to dovetail the requirements of care providers, banks, the Care Commission, the
local authority and the Public Guardian – while still meeting the non-negotiable principles of the
Adults with Incapacity Act.
The authorised office – need for local powers
The Bill brings in the provision, where an applicant is an organisation, for the
need to “identify the office (the ‘authorised office’) within the body, the holder of which is to be
39
authorised to intromit with funds;”
We would like to seek some clarification about this or draw to the Committee’s attention the need to
clarify the following matters. Who is it that ‘authorises’ the office and how will this process work?
Will this authorised office be part of the information that is included in the registration process
above? Or will the authorised office only be identified with each individual application?
If the authorised office is at a senior level and forms part of the registration process (eg a Chief
Executive or a Finance Officer) then there is a clear need for the provision of delegatory powers to
local managers or to the care staff who actually support the individual with day-to-day budgeting
and money management. Many care organisations provide services to individuals over
geographically dispersed areas. Unless there is the ability to delegate powers to local managers
and staff, the process will simply be impracticable and organisations will have limited ability to use
it. What we are seeking is a practical solution that will work at a local level while ensuring all the
necessary steps are taken to protect people’s finances from abuse.
Account holders
If an individual makes a successful application under Part 3 then he or she is given authority to
withdraw a regular agreed sum of money from the adult’s account to use for specific purposes. The
‘withdrawer’ must open a separate account in his or her own name (the designated account) to
receive this money and keep track of expenditure.
We can see nothing in the Bill that indicates that, where the applicant is an organisation, the
designated account must be a corporate account in the name of the organisation. The amendment
brought in by section 54(3)(g) seems to indicate that the designated account would be in the name
of the holder of the authorised office. We would like this to be clarified and amended, if so. It is
highly unlikely that any care organisation would allow a member of staff to open an account in his
or her own name to receive and manage money on behalf of someone who uses the organisation’s
care services. None of the signatories to this submission would allow an individual member of staff
to open a designated account in the staff member’s own name. If the designated account was to
be in the name of a staff member this would leave both the staff member and the individual in a
very vulnerable position.

39

Adult Support and Protection (Scotland) Bill, section 54(3)(b)
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In order for care organisations to provide effective support at a local level to individuals, while still
safeguarding individuals and staff and satisfying audit trails and other ethical considerations, a
preferred option would be for the designated account to be in the name of the organisation with the
ability for local staff to manage this. It is also important to have multiple signatories on the account
and for there to be a requirement for more than one signatory to sign to withdraw funds.
Review of authorised amounts
Most of the money received by individuals with learning disabilities is benefit income or social work
payments for care services. These amounts are increased each year and are taken into account by
the local authority and others in determining care charges. As a result, there needs to be a simple
process for adjusting the amount transferred into the designated account.
Applications from other organisations.
We are aware that the application process will be open to other organisations and that some of the
suggestions above may not be applicable to other sectors. However, we can only speak from the
perspective of care organisations that are trying to support individuals to develop or maintain their
independence. Assisting individuals to manage their money plays a big part in that.
SUBMISSION FROM CITY OF EDINBURGH COUNCIL, LOTHIAN AND BORDERS POLICE AND
NHS LOTHIAN (JOINT SUBMISSION)
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(a)

Introduction

1.1

Joint working in Edinburgh: Adult Protection within the City of Edinburgh Council
boundaries has been taken forward on a joint agency basis by the Council, the Lothian and
Borders Police and NHS Lothian since 2003, and this response is provided by these
partners.

(b)

General principles of the Bill and the key provisions

(c)

The general principles of the Bill are fully supported.

2.2

Flexible working arrangements: Across the Lothian and Borders area, adult protection
work involves five local authorities, two NHS areas and one police area.

2.3

Joint working arrangements in Edinburgh are outlined above. This organisation allows the
partners to make best use of resources by providing joint training and streamlining
management arrangements. This practise is best exemplified by the recent creation of a
joint-funded post for an Adult Protection Development Officer to work across all the
agencies signed up to the Protection of Vulnerable Adults Guidance.

2.4

Clearly, it would be beneficial if the Bill and associated guidance encouraged provision of
joint and flexible working arrangements that are capable of providing the best possible
service in any area. It is therefore suggested that inclusion in the Bill of requirements to
facilitate Adult Protection Committees and Adult Support and Protection Units working
across Council boundaries would be helpful.

(a)
3.1

Co-operation (Section 5)
This section of the Bill requires defined public bodies to provide co-operation. in addition,
“any other public body….the Scottish Ministers may by order specify”.

3.2

Independent and Voluntary sector organisations should also be included in the need to cooperate. The definition could include all voluntary sector organisations in receipt of public
funding, as well as any individual or organisation providing services.

(b)

Investigations
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4.1

In Section 9, the rights of council officers to have access to records are defined. It should
be noted that currently, council officers do not have the right to see nursing records where
an establishment is registered with the Care Commission, and clearly this overlap requires
further consideration.

(c)
5.1

Banning Orders
There are concerns about the practicality of enforcing banning orders because vulnerable
adults can be susceptible to pressure from existing relationships once support is
withdrawn. The powers of arrest defined in section 23 should, however, be helpful, and are
welcomed.

(d)

Definitions of an “adult at risk of abuse” and “abuse”

6.1

Adults at risk: In 3 (1) of the Bill, “adults at risk” are defined as “adults who, because they
are affected by disability, mental disorder, illness, infirmity or ageing “etc. The definition
could cause difficulties by inadvertent exclusion, or because the “adult at risk” does not fit
neatly into a particular category.
This could be overcome with a wider definition of an “adult at risk” as ”an adult who, on a
permanent or temporary basis, is (a) unable to protect themselves from abuse, or (b) more
vulnerable to being abused from persons who are not so affected”. This definition would
be inclusive, robust and flexible. It would for example, allow action to be taken where
someone who in usual circumstances would not be vulnerable, finds themselves, perhaps
because of bereavement or other life crises, susceptible to abuse.

6.2

Abuse: Section 50 (1) of the Bill defines abuse in terms of pre-meditated action against an
individual. The definition should be extended to include acts of omission, such as neglect,
whether deliberate, or inadvertent.

7
7.1

The role, structures and powers of the proposed Adult Protection Committees
Role: The arrangements outlined in the Bill are welcomed. In particular, the amendment to
Adult Protection Committees as defined in the Scottish Executive consultation “Vulnerable
Adults – Securing their Safety”.
In addition, Adult Protection Committees should have a responsibility for raising public
awareness that is similar to the responsibilities of Child Protection Committees.

7.2

Membership: The Bill proposed that nominated representatives should “have skills and
knowledge relevant to the functions of the Adult Protection Committee”. In addition, these
members should also have the necessary authority and stature to ensure that the work of
the committee is effective.

7.3

Care Commission: The current Bill states that the Care Commission “may nominate a
representative”. However, given the central importance of Care Commission work, this
requirement should be obligatory.

8

Other issues : Implementation Costs: We support the views put forward by COSLA in
relation to the Financial Memorandum. We recognise that the true cost of implementation
will need to be flexible to suit local needs and subject to on-going monitoring so that
implementation does not compromise the intention of the Bill.

SUBMISSION FROM THE COMMISSION FOR RACIAL EQUALITY IN SCOTLAND
Thank you for sending us the Adult Support and Protection (Scotland) Bill and inviting us to
comment.
At this point CRE Scotland does not have a detailed response to make to the Bill. However we
would like to remind you that in terms of statutory instruments made under the Race Relations Act

295


425

Health Committee, 16th Report, 2006 (Session 2) – Annexe D
1976 (as amended) (RRA) the Scottish Ministers are required to have arrangements in place for
assessing and consulting on the likely impact of their proposed policies on the promotion of race
equality.
That means that the Scottish Ministers must publish a RES which shall include:
x
x
x
x
x

arrangements for assessing and consulting on the likely impact of their proposed policies
on the promotion of race equality;
monitoring their policies for any adverse impact on the promotion of race equality;
publishing the results of such assessments and consultation and monitoring as are
mentioned above;
ensuring public access to information and services which they provide; and
training staff in accordance with the general duty under s71 of the RRA and the duties
mentioned above.

The duty to publish a Race Equality Scheme with the above arrangements was introduced to
improve performance of the general statutory duty (the general duty) set out in section 71(1) of the
RRA. This states that those subject to the Act shall, when carrying out their functions, have ‘due
regard’ to the need to:
x

eliminate unlawful racial discrimination; and

x

to promote equality of opportunity and good relations between persons of different racial
groups;

The view of CRE Scotland is that as soon as it is known that a particular policy or legislative
proposal may be developed one of the first questions should be what the policy or legislative
proposal will actually mean for people, depending on their race.
All policy and legislative proposals and changes to existing legislation should be screened to
identify if they are relevant to the general duty. If the screening indicates that a policy or legislative
proposal is relevant to the general duty it should then be fully assessed by the carrying out of an
appropriate Race Equality Impact Assessment (REIA). Both the screening and the REIA should be
based on regular consultation with people who are likely to be affected by the proposed policy or
legislative proposal or who have an interest in it. There should also be formal consultation when the
draft policy or legislative proposal is nearing completion. Assessment for racial equality should be
seen as an essential part of all stages of policy development, from conception to implementation.
One of the general purposes of the REIA is to consider adequately and then adjust or remove,
where appropriate, aspects of proposed policy or legislative proposals which could be
discriminatory or have a negative impact on good race relations before they are introduced.
Monitoring for compliance with the general duty should continue to take place in relation to existing
policy and legislation. It should be clear from what has already been said in this letter that CRE
Scotland believes that it is not sufficient for policies or legislation to first be the subject of
assessment after either have been introduced.
CRE Scotland would therefore expect the Scottish Ministers to have gone through the process
described above with the Adult Support and Protection Bill. We do not believe that the current
equal opportunities statements contained in the Policy Memorandums to Bills are thorough enough
to constitute an REIA. At this stage we would therefore urge the Committee to consider whether the
Scottish Ministers have carried out an appropriate REIA in its scrutiny of the Bill.
CRE Scotland believes that a thorough consideration of race equality both by the Executive and
the Parliament will ultimately lead to the development of better, more appropriate policies and
legislation.
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SUBMISSION FROM COMMUNITY CARE PROVIDERS SCOTLAND
Community Care Providers Scotland is the association of voluntary sector organisations providing
care and support services in Scottish communities. Its membership comprises all leading national
non-profit and charitable providers in Scotland.
CCPS members provide a variety of services for adults, both in registered residential settings and
in their own homes.
This response deals with areas of the Bill which would impact on voluntary sector service
providers. Member organisations have been encouraged to submit individual responses to the call
for evidence where they have concerns around the impact of the Bill on adults at risk.
CCPS has previously responded to three Scottish Executive consultations on the protection of
vulnerable adults; the responses can be viewed at www.ccpscotland.org/policy. CCPS is also
represented on the national Steering Group.
Comments in this response address the Health Committee’s final question: What views do you
have on the role, structures and powers of the proposed Adult Protection Committees?
The concept of Adult Protection Committees was raised by CCPS in its response to the Executive’s
2004 consultation on vulnerable adults. At that time, we made the case for a co-ordinated
response to adult protection, which would streamline investigation arrangements and provide local,
accessible, relevant support to organisations. We continue to support this position.
However, we are disappointed that voluntary sector service providers are not to be represented on
APCs, and would ask the Committee to consider this omission in its examination of the Bill.
As the voluntary sector provides up to one third of all publicly funded adult community care
services, including 60% of all residential care homes, its absence from APC’s would leave a
significant gap between those working most closely with vulnerable adults and the work of the Adult
Protection Committees.
The voluntary sector was recognised as a key provider of services in the Social Work (Scotland)
40
It seems out of keeping with the aims of the Scottish Executive’s work in
Act 1968, section 6.
2006 to strengthen the voluntary sector and increase its involvement as a partner in the planning
and provision of services, that the sector is not to be fully involved in the work of APCs.
As the Executive’s own Policy Memorandum states, there is a danger that where agencies are not
obliged to work together and to share information, “agencies receiving information on suspected
abuse from another agency may give a low priority to the response.” 41 The voluntary sector has
not traditionally been seen as an equal partner by statutory agencies, and there is a danger that
their non-inclusion in APCs will result in a key player being missing from discussions around adult
protection.
CCPS notes the intention that councils “may also appoint as Committee members such other
persons who appear to it to have skills and knowledge relevant to the functions of the Adult
Protection Committee.” 42 While this presents a theoretical opportunity for the involvement of the
voluntary sector in APCs, without an obligation to do so, it is unlikely that many local authorities will
include voluntary sector representation. Indeed, the Executive acknowledges that the voluntary
sector is unlikely to be given a strategic role in APCs when it states that “[o]n occasion,
representatives from the voluntary and/or private sector may be involved in attending adult
protection case conferences, professional concern meetings and helping to support and monitor
adult protection plans…” 43
40

P.2, s.6, Adult Support and Protection (Scotland) Bill, Policy Memorandum, Session 2 (2006)
P.5, s.26, Adult Support and Protection (Scotland) Bill, Policy Memorandum, Session 2 (2006)
42
P.16, s.40(5), Adult Support and Protection (Scotland) Bill, Session 2 (2006)
43
P.30, s.166, Adult Support and Protection (Scotland) Bill, Explanatory Notes (and other accompanying documents),
Session 2 (2006)
41
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CCPS asks the Committee to consider the key role which could be played by voluntary sector
service providers in Adult Protection Committees, and how the sector can be empowered to play its
full role.
CCPS would be happy to provide further details, or to discuss anything in this response.
SUBMISSION FROM DISABILITY RIGHTS COMMISSION IN SCOTLAND
Introduction
The Disability Rights Commission (DRC) is a non-departmental public body, established by statute
in 1999 and launched in 2000. Our goal is a ‘society where disabled people can participate fully as
equal citizens’. We welcome the opportunity to give evidence at Stage One of the Adult Support
and Protection (Scotland) Bill.
The Bill’s provisions touch on a range of issues of real concern to disabled people; our comments
will address both the underlying principles informing the Bill, such as how key concepts such as
vulnerability and risk are framed and how the Bill can contribute to independent living, as well as
looking at some of the practical considerations likely to face bodies with additional powers and
duties under the Bill, such as the interplay of the Bill’s provisions with the requirements of the
Disability Equality Duty (see below).
Independent Living
The DRC believes that, despite the progress in terms of legal rights, disabled people still routinely
face barriers to making meaningful choices about where and how they live their lives. In order to
tackle this, we believe that thinking about disability has to be reframed, and seen not as an issue of
social care, charity or personal tragedy but in terms of equal citizenship and independent living.
Independent living means ensuring that disabled people of all ages have the same freedom,
choice, dignity and control as other citizens at home, at work, and in the community. It does not
mean living by oneself or fending for oneself, but the right to practical assistance and support to
participate in society and live an ordinary life. Inappropriate, fragmented or uncoordinated support
and intervention can work against such a goal.
It may perhaps have been helpful if the equal opportunities statement in the accompanying Policy
Memorandum had given consideration to the positive equalities impact that the Bill could have
toward supporting independent living.

Disability, Vulnerability and Risk
Before turning to the specific circumstances addressed by the Bill, it is important to briefly look at
some of the issues around disability, vulnerability and their relation to the wider community safety
and crime reduction agenda. A tendency to equate disability and vulnerability can be a major
barrier to independent living, and to getting the balance right between protecting vulnerable
individuals and safeguarding personal autonomy.
Many services are oriented towards averting crises, with eligibility is based on assessed ‘risk’. A
culture of risk aversion and the characterisation of disabled people as intrinsically vulnerable can
mean that where services are provided, protection is a more dominant concern than supporting
participation; this in turn can restrict autonomy and limit opportunities. Where disabled people are
subject to abuse and exploitation, their lack of empowerment is frequently a defining factor. A lack
of access to independent advocacy can restrict the ability to make choices and have a voice in
decisions central to an individual’s life.
Particularly in policy areas where an at times fine balance has to be maintained between protection
from harm and personal freedom, a distinction needs to be drawn between managing risk and
removing it altogether.
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The Disability Equality Duty
Public authorities in Scotland are currently preparing for the Disability Equality Duty (DED) which
will come into effect in December 2006. The Duty has two parts: the general and the specific. The
general duty has six elements:
xthe need to promote equality of opportunity between disabled and non-disabled people
xthe need to take steps to take account of disabled people’s disabilities, even where that
involves treating disabled people more favourably than other people
xthe need to eliminate discrimination
xthe need to promote positive attitudes towards disabled people
xthe need to encourage participation by disabled persons in public life.
xthe need to eliminate harassment of disabled people
Certain public authorities – such as Scottish Executive departments and agencies, local authorities,
Care Commission Health Boards – will have a specific duty to prepare and publish a Disability
Equality Scheme setting out how they will meet the 6 elements of the general duty, above. The
Specific duty is the plan setting out how those authorities, listed in regulations, are to meet the six
elements of the general duty.
Authorities will be required to set out how they will monitor and assess the impact of all policies and
procedures. In essence, the duty requires public authorities to design out discriminatory practices
at the start of any policy planning process. From 2008, Scottish Ministers will have to report on
progress against the duty, Executive agencies, such as the Mental Health Tribunal for Scotland
and the Office of the Public Guardian (part of the Scottish Courts Service), will have to consider
how they feed into that report.
When exercising new powers and functions contained in the Bill, the six components of the duty
should be guiding principle for all relevant public authorities. For example, the Duty should inform
decisions as to whether to conduct an investigation or seek a banning order, and should help
shape the workings of Adult Protection Committees. It should also be emphasised that the duty
requires rigorous and regular impact assessment, and the involvement of disabled people.
General Principles of the Bill
The DRC supports the Bill’s general principles and notes that they echo the principles set out in the
Adult with Incapacity (Scotland) Act 2000 and the Mental Health (Care and Treatment) (Scotland)
Act 2003. Intervention should only be considered where there are clear benefits which could not
be achieved through non-intervention, and any intervention should be the least restrictive to an
individual’s freedom. This is in line with the principles of independent living set out above, as is the
Bill’s principle of consent.
Definitions
The DRC supports the definition at Section 3, as it resists the tendency to equate disability and
vulnerability outlined above. Instead it is clear that while an individual’s impairment may contribute
to vulnerability, it should not be assumed that it does. The code of practice should set out some of
these themes to help ensure that the relevant agencies are working to the policy intention behind
Section 3.
Practical Implications and Role and Remit of Adult Protection Committees (APCs)
Mandatory APCs with clear statutory functions and remits can help ensure uniformity of approach
to adult protection issues across administrative boundaries. The DRC recognises that a lack of
adequate co-ordination of various agencies’ remits and functions has contributed to some of the
institutional failures in adult protection regimes in the past. However, the establishment and
running of APCs must take account of local circumstances. Areas where administrative boundaries
are not coterminous, or where audit and inspection agencies have highlighted problems with
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partnership and inter-agency working in the past, are likely to experience greater difficulty in
establishing effective APCs which will fulfil the Bill’s policy intentions.
The Disability Equality Duty is also important in this regard. Councils, health boards, police forces
and other agencies will have to determine how APC’s are to contribute to meeting the sic
components of the duty. In particular, there may be opportunities when drawing up the
membership of APCs to address the DED requirement on participation in public life, eliminating
harassment and promoting positive attitudes.
Disability Rights Commission
August 2006
SUBMISSION FROM DEPRESSION ALLIANCE SCOTLAND

Do you support the general principles of the Bill and the key provisions it sets out?
Yes we support the general principles. Depression Alliance Scotland provides information and
support to people affected by depression throughout Scotland. While depression is usually
treatable with the right help and support, it can during the bout of illness affect a person’s ability to
concentrate and make decisions rending the person at least temporarily at risk of abuse at this
time.
Are there any omissions from the Bill that you would like to see added?
We feel it deals adequately to include those from 16 years to the elderly and those with infirmity,
disability, illness as well as mental disorder. The years from 16 to 18 or even up to 25 can be
difficult to offer services for as one does not go from being a child one day and an adult the next
even without mental disorder. One can slip between services at such times so protection vital.
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
Having depression can temporarily make someone at risk. However it may be hard to decide when
this period of time should cover. There are also issues around the time interludes to get this
process working for individuals in this group. If the process is too protracted it may take too long;
however it is important to have the process done accurately. A fine balance is needed.
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
Both definitions are clarified as one proceeds through the reading of the document.
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?
We believe membership should include both users and carers, who may have had experience of
being or caring for an individual at risk of abuse, in order to gain expertise from those experienced
in this.
The membership of this group suggested those with ‘relevant knowledge and skills’ and we felt that
this should be more particularly defined to enable these committees to be set up.
The powers of the committees appeared to be referring mainly to local strategic work. Extension of
examples of this might clarify more ably what the committees more particular powers might include.
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SUBMISSION FROM EAST LOTHIAN COUNCIL
Thank you for the opportunity to submit written evidence in support of this Bill. East Lothian
Council, Department of Community Services, are members of the Lothians and Scottish Borders
Adult Protection Partnership. East Lothian partners are working to joint adult protection guidelines,
published in May 2003, has a programme of multi agency adult protection training and in June
2006 established an Adult Protection Committee (designate).
The Lothians and Scottish Borders Partnership will be submitting a separate written response to
the Bill. Consequently we want to briefly highlight just a four key points.
(a)

We do support the general principles of the Bill and the key provisions it sets out.
However, it would be beneficial if the Act explicitly states that one of the general
principles is to safeguard the interest of the adult affected through the provision of a
right to independent advocacy. This may go some way to addressing the concerns
of disability groups when, in exceptional circumstances where there is undue pressure
from a suspected perpetrator who is also a carer, a Sheriff makes a banning order
overriding the wishes of the adult.

(b)

The definition of ‘adult at risk and abuse’ is comprehensive but omits a specific
mention of neglect i.e. acts of omission as well as commission. This should be added
to paragraph 50 (1), Interpretation of Part 1.

Additionally although the term vulnerable adult is rightly avoided, the definition of adults at risk in
parts 3 (1b) does imply that people with disabilities are more vulnerable to being abused than
others who are not so affected. Research evidence may indicate that this is often true but Section
3 (1b) could be reworded to indicate that only some adults who are ‘so affected’ are more
vulnerable. An adult who, because they are affected by disability, mental disorder, illness, infirmity
or ageing are not inherently vulnerable but only become so at the point at which they are unable to
protect themselves from abuse. If they do have a disability and are able to protect themselves from
abuse then they are not adults at risk. This alternative form of words would eliminate the need for
3 (1b) thus implying that all people with disabilities are adults at risk.
(a)

The major omission from the Bill is the lack of a duty for professionals working
in the voluntary and private sector to report ‘the facts and circumstances of the
case to the council’ [section 5 (3)]. Part 1, Section 5, of the Bill addresses the
important issue about co-operation and what will effectively be the ‘duty to report’.
This is key: without a disclosure or professionals reporting suspicions (where there is
not sure proof) investigations and action cannot be taken. But the Bill restricts the duty
to report suspicions, concerns, witnessed or alleged abuse to ‘public bodies’. Public
bodies are defined in Section 5 (1) as the Mental Welfare Commission, The Care
Commission, The Public Guardian, the relevant health board and any other public body
or office holder as the Scottish Ministers may by order specify.

With the increasing volume of social care services commissioned from the independent sector the
duty to report needs to be extended to this group of professionals. Without this provision for all
professionals in social and health care the independent sector will be a significant weak link in the
multiagency protection network. Perhaps this requirement to co-operate should be formally called
a ‘duty to report’44 to complement the widely recognised ‘duty to care’ even though the latter does
not formally exist in statute.
It is our experience that sometimes the independent sector is less proficient at recognising and
reporting abuse to the council. A legal duty to do so would provide an additional driver to ensure
that independent sector professional staff are trained and supported to the same level as those in
statutory sectors. This provision could also be extended to volunteers in the independent sector?
(b)

44

With regard to the practicalities of implementing the Bill our major concern would be
about the resource implications and the requirement for additional funding. It is well

Or a ‘duty to protect’ although this term would not be as self-explanatory as ‘duty to report.’
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recognised that there is no reliable national prevalence data about the incidence, type
and complexity of adult abuse or a measure of the complexity and resource
implications of responding to abuse referrals. The referral rate is likely to increase and
maintain an upward trend with the implementation of the Act. On balance, the
estimated costs of the impact of the Act on local authorities (set out in the Partial
Regulatory Impact Assessment, December 2005) is likely to an underestimate because
of the lack of robust existing performance and monitoring information about adult
protection multiagency intervention.
In conclusion we fully support and welcome the Bill as a long overdue measure to address adult
abuse. We are aware of the tension between the powers of the Act and the human rights of
individuals affected. But historically the presumption, or balance, about whether to investigate or
intervene, or not, has favoured the perpetrator. This act will redress that balance and help to drive
cultural change: the way agencies think and act, and their assumptions and values in relation to
adult abuse. We need a presumption that, in more cases, we should intervene or investigate rather
than ‘wait and see what happens.’
Thank you for the hard work that has evidently gone into getting this Bill before parliament.

SUBMISSION FROM EAST RENFREWSHIRE CHCP

Comments on the Bill
(a)

East Renfrewshire CHCP welcomes the opportunity to provide written comments on
the range of measures contained in the Adult Support and Protection Bill. We largely
welcome its emphasis on support and protection and the need for a partnership
approach in dealing with the issues. However there are some aspects of the Bill that
requires further clarification and possible amendment. In particular there will be some
anxiety about whether there is sufficient balance between protection measures and the
rights of individuals who have capacity to make decisions about their own lives.

2.
The General Principles as set out are welcomed and are similar to some of the principles
underpinning the AWI and Care and Treatment Acts. It is very important to have guiding principles
that assist in ensuring that context is given to statutory agencies carrying out their responsibilities
and that they are used to underpin decisions and actions taken.
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(b)

In respect of definitions there appears to have been changes made since the last
consultation to the criteria used to define both ‘Adults at Risk’ (section 3) and ‘Abuse’
(section 50). In respect of Adults at Risk it is noted that ‘Infirmity’ has been added to
the list of vulnerable people. This appears unnecessary as the definition already
includes illness and disability. The definition continues to include ‘Ageing’ though we
are aware that there are views that this is too wide ranging and should be more
specific and could possibly be changed to ‘Older People with Support Needs’ It is
suggested that Section 3(10(a) is superfluous. In respect of the list of categories of
abuse noted in Section 50 they do not specifically mention sexual abuse or neglect or
discriminatory abuse though these forms of abuse are generally covered in the
opening sentence of the section under ‘any conduct that harms or exploits’. The list of
categories does include ‘Self Abuse’ but despite the fact that this did not appear in the
earlier consultation report no explanation or clarification regarding this category is
given. It is suggested that more detail and explanation is given in respect of this and
the included categories of abuse.

(c)

We generally support the list of measures relating to inquiries, investigations and
assessment. They appear thorough and should assist in allowing appropriate actions
to be taken where it is considered that a vulnerable person is at risk of abuse. However
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some terms used throughout such as ‘reasonable cause’ and ‘seriously abused’
require further clarification and explanation.
(d)

There may however be some confusion as to what legislation people with a mental
disorder and who are thought to be at risk should be dealt under. The AWI and Care
and Treatment Act already have a range of protective measures for people who lack
capacity. In particular there appears to be some duplication with some of the existing
provisions which include a duty on local authorities to inquire where it appears an adult
with a mental disorder may be at risk. This duty is reinforced by powers to seek
warrants for entry and removal.

(e)

The range of measures and provisions in the Bill will also apply to people thought to be
at risk but who have capacity. A balance is required to ensure that a persons’ human
rights and individual freedom are given proper importance with the need to ensure that
vulnerable people with capacity can be protected from abuse. Choice and ability to
make decisions about lifestyle is part of a persons human rights even where the
choices taken may appear foolish to others. It is accepted that the balance required is
difficult and that powers to intervene will be needed where an adult with capacity
refuses intervention in circumstances where it is believed the adult is being subjected
to ‘undue pressure’ by another person. Again clarification and further explanation of the
term ‘undue pressure’ is needed. Section 32 details the process that can be taken
when an adult refuses to consent to protection measures. We would suggest that the
whole area of consent and capacity is given greater importance and prominence in the
Bill with more detail in respect of clarification and explanation to ensure that the
balance issues are fully understood.

(f)

The role, structure and powers of Adult Protection Committees appear to be
reasonable and are consistent with the approach in Child Protection.

(g)

A final comment is in respect of the resource implications of the Bill. In order to
progress the issues and measures detailed it will be necessary for sufficient funding to
be provided as the financial consequences of the Bill are likely to be considerable
particularly in the area of additional staffing.
SUBMISSION FROM THE EQUAL OPPORTUNITIES COMMISSION (EOC)

(a)

The Equal Opportunities Commission (EOC) was set up by the Sex Discrimination Act
1975 (the SDA). Its duties are to work towards the elimination of discrimination
between women and men, to promote equality of opportunity between women and
men generally, and to keep under review the workings of the Sex Discrimination and
Equal Pay Acts. The Equal Opportunities Commission (EOC) is a non-departmental
public body, funded through grant-in-aid. The Equal Opportunities Commission is the
leading agency working to eliminate sex discrimination in 21st Century Britain.

(b)

The EOC welcomes the introduction of the Adult Support and Protection (Scotland) Bill
which will further enhance legislation which supports and protects vulnerable adults.
This Bill will clarify who has responsibility for the investigation of allegations of abuse,
provide powers to enable both investigation and action to be taken and enable sharing
of information between public bodies. The EOC supports these developments and
agrees with the principle that intervention in an adult's affairs should only be taken if it
is of benefit to the adult and will aim to be the least restrictive option available.

(c)

However, we note that there is some concern amongst organisations that represent
disabled groups that the Bill has the potential to create barriers in the reporting of
abuse, as victims may be afraid of losing their independence if they seek help. We
trust that these concerns will be addressed by the committee and that the Bill will
acknowledge the importance of an individual’s autonomy.
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(d)
x
x
x
x

Gender is an important dimension within the support and protection of vulnerable
women and men. We know for example that;
63% of carers in Scotland are women 45
More women (19%) have a home help than men (12%) 46
Disabled women are more likely to feel unsafe than women without a disability: 45% of
disabled women feel unsafe compared to 30% of non-disabled women. 47
Women are statistically more vulnerable to sexual abuse, domestic abuse and mental
health problems

There are particular issues in terms of caring, since for example care sector staff are predominantly
women, which can impact on the experiences of men who require care. It is important that the
Scottish Executive conducts a gender impact assessment on the measures within the Bill to assess
any differing impacts on women and men and to ensure that agencies include the impact of gender
when they consider interventions. We do not believe that the policy memorandum does this
adequately, as it currently stands.
(a)

The EOC has no further specific comments to make on the principles of the Bill but
given our remit for gender equality we would like to highlight the forthcoming gender
equality duty and its implications for future legislative processes and policy making in
Scotland.

(b)

The Gender Equality Duty is contained within the Equality Act 2006. The GED requires
public authorities to promote equality of opportunity between women and men and
prohibits sex discrimination in the exercise of public functions. Therefore all public
bodies must, in carrying out their functions, have due regard to the need:

x
x
x

to eliminate discrimination that is unlawful under the Sex Discrimination Act and the Equal
Pay Act
to promote equality of opportunity between men and women.

(a)

The gender duty is intended to address the fact that, despite 30 years of individual
rights on sex equality, there is still widespread sex discrimination, sometimes
deliberate, sometimes unintentional and persistent gender inequality. Policies and
practices which seem neutral can often have a significantly different effect on women
and on men, often contributing to greater gender inequality and poor policy results.
Individual legal cases have not been enough to change this.

(b)

The duty on public bodies to promote gender equality will be an essential part of the
future legislative framework. Therefore it is important that the Adult Support and
Protection (Scotland) Bill is subjected to an appropriate gender impact assessment.
The EOC expect that any resultant policy statement concerning the protection of
vulnerable adults will show an understanding of how policy actions can have a different
impact on and outcome for men and women.

(c)

45

Carers Scotland http://www.carerscotland.org/Aboutus/Tenfactsaboutcaring
Scottish Executive, Social Focus on Disability 2004
47
Scottish Executive, Social Focus on Disability 2004
46


434

304

Health Committee, 16th Report, 2006 (Session 2) – Annexe D
SUBMISSION FROM GMC SCOTLAND
Do you support the general principles of the Bill and the key provisions it sets out?
The GMC is supportive of the principle of assisting adults who are vulnerable and at risk of abuse.
Doctors’ have a responsibility in caring for vulnerable patients to take appropriate steps to promote
their health and wellbeing and to protect them from serious harm. We supported the provisions in
the Adults with Incapacity (Scotland) Act 2000 which aim to provide protection from abuse for
adults with impaired decision-making capacity.
If we correctly understand the arguments in the policy memorandum, the Bill aims to benefit certain
cases of adults who may be unable to protect themselves against abuse or serious harm through
fear or dependency. It will allow intervention in their lives even where they have decision-making
capacity and refuse consent. This will involve a significant infringement of an individual’s right to
autonomy and privacy and it is important that the Bill is clear about how decision-makers should
balance respect for capacity and self-determination against the public interest in protecting
vulnerable people from abuse and serious harm. We would suggest a strengthening of the general
principles (Section 1) to include the principle of empowerment. This would be consistent with the
approach in the incapacity legislation and better reflect the Bill’s aim of supporting as well as
protecting individuals.
We agree that any intervention should be on the basis of the least restrictive option, making every
effort to enable and empower individuals to make their own decisions about their lives.
We support the principle that any decision regarding intervention should be made with regard to the
adult’s wishes and feelings and the views of persons with an interest in the adult’s wellbeing or
property. We also support the principle that the adult should be enabled to participate fully in
decisions about any intervention and that they should be treated no less favourably than an adult
not at risk in a comparable situation.
The Bill as it stands focuses primarily on processes and procedures governing decisions made by
professionals about the lives of adults at risk of abuse. We believe that the principles outlined in
Section 2 and especially Section 2 (d) regarding empowerment of adults at risk could be applied
more rigorously in the Bill. For example, whilst the Bill explicitly allows for a sheriff to appoint a
person to safeguard the interests of the affected adult at risk in any proceedings relating to a
protection order, (Section 38(6), there is no explicit right to representation or advocacy in other
circumstances. Precisely because an adult is vulnerable and at risk it is essential that there are
mechanisms in place that ensure their views are heard, considered and acted upon throughout the
decision-making process.
We note the Mental Welfare Commission has found that past failures to investigate serious
allegations of abuse could be explained, in part, by the lack of understanding of the legislative
framework for intervention. In this respect we also note, from the policy memorandum, that there is
scope under the Mental Health (Care and treatment) (Scotland) Act 2003 and the Adults with
Incapacity (Scotland) Act 2000 to address the same issues covered in the Bill. It will be essential to
provide, either in the Bill or the Code of Practice, greater clarity as to which legislation will apply in
which circumstances.
Are there any omissions from the Bill that you would like to see added?
Related to the issue of empowerment of adults at risk from abuse, (discussed above), is respecting
their right to confidentiality of health and other records. Vulnerable adults have the same rights to
confidentiality of their health records as other patients. Doctors have a duty not to share
confidential information, unless the patient consents to it or they can otherwise justify the
disclosure. GMC guidance in ‘Confidentiality: Protecting and providing Information’, paragraph one,
states that ‘Patients have a right to expect that information about them will be held in confidence by
their doctors. Confidentiality is central to trust between doctors and patients. Without assurances
about confidentiality, patients may be reluctant to give doctors the information they need in order to
provide good care.‘ Disclosure of personal information without consent may be justified in the
public interest where failure to do so may expose the patient or others to risk of death or serious
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harm. Paragraphs 22-29 of the guidance set out principles which support the disclosure of relevant
information without consent, where doctors believe that is in the best interests of the patient
It seems to us that the principle of equal treatment contained in the Bill would give adults at risk the
same rights to control access to and disclosure of their medical records as an adult not deemed to
be at risk. However the sections of the Bill which deal with access to records and sharing of
confidential information do not address the question of consent or satisfactorily take account of the
professional duties on doctors and other healthcare professionals. Nor do they offer adequate
safeguards to prevent inappropriate disclosures to third parties. This is an unfortunate omission,
especially if it is possible that information obtained under powers in the Bill could be used in
subsequent criminal proceedings.
Section 9 of the Bill states that a council officer may require any person holding health, and other,
records on the adult concerned to give the records or a copy of them to the officer. The officer may
inspect records and allow any person who the officer believes is appropriate to view the records.
However, Section 9(5) states that only a health professional can inspect health records.
This is slightly confusing but it appears that council officers would have the power to require a GP
or hospital consultant to release health records to them, (without a court order), and to pass them
to another health professional for inspection. This would give council officers stronger powers of
access to health records than, for example, the police. If this is the intention of the Bill, we can see
no supporting arguments in the policy memorandum or other discussion documents that make a
case for granting such extraordinary powers of access. We could not support this provision as it is
currently framed.
Similar concerns apply to the release of information to the proposed Adult Protection Committees.
The principles which guide doctors, (and other health professionals), in decisions on disclosing
information must be recognised in the practical arrangements for collaboration with the
Committees. We would be most concerned if doctors were required to share information without
the consent and/or knowledge of the adult involved, with no limitation to relevant information, and
without clearly identifying who could legitimately receive confidential information of this kind.
Establishing clear procedures for information sharing which respect professional duties of
confidentiality would be particularly important given that, under the terms of the Bill, it would be an
offence not to disclose information to the Adult Protection Committees or to obstruct a council
officer from carrying out his duties.
Of course we would not wish to see doctors being unnecessarily obstructive to the work of council
officers or the Adult Protection Committees. We would be very willing to work with the Executive, to
explore options for further developing your proposals for facilitating information sharing in a way
that would be consistent with the obligations we place on practising doctors.
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
Other than clarification that is required of terms and procedures as described above there is also
the question of what is meant in Section 32 by ‘unduly pressurised’. If a sheriff feels that the adult
in question has been unduly pressured to refuse consent to a protection order he or she may
ignore the refusal. As discussed above, this is a significant infringement of an adult’s right to
autonomy and privacy, so more clarity over what is meant by 'unduly pressurised', and how to
recognise it, would be necessary to guide a sheriff making such a sensitive decision. The policy
memorandum refers to the need for appropriate risk assessment and high quality assessment to
recognised national standards. However there is no explicit reference in the Bill to risk assessment.
Nor is there any information about what this might involve.
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
While we accept that the definition of an ‘adult at risk of abuse’ must be broad enough to
encapsulate all people who the legislation is intended to help, we believe that the definition as
contained in the Bill, (Section 3(2)), may be too broad. It seems to suggest that, for example,
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elderly people are by definition vulnerable and therefore at risk of abuse. The policy memorandum
refers to the need to distinguish between adults at risk of abuse and those who are subject to
domestic violence. It is not obvious on what basis such a distinction could be made, but in any case
the definition would seem to include people who are exposed to domestic violence.
Section 50 defines ‘abuse’ and the kind of actions perpetrated on an ‘adult at risk of abuse’ which
come under the remit of the Bill. Presumably in relation to actions such as theft, fraud,
embezzlement and extortion guidance will be provided on how action taken under powers in the Bill
should be progressed in relation to any criminal investigations.
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees
Section 42 of the Bill states that the public bodies and office-holders represented on Adult
Protection Committees must provide information to the Committee that it may reasonably require.
As stated on page four of this response, this proposal raises issues of confidentiality around
medical records. The questions of which organisations, (and who within them), might gain access
to an adult’s medical records, under what circumstances and by what procedures requires
clarification.
SUBMISSION FROM LOTHIAN AND SCOTTISH BORDERS INTERAGENCY ADVISORY
GROUP

PROTECTION OF VULNERABLE ADULTS ADVISORY GROUP
The Lothian and Scottish Borders Interagency Advisory Group welcomes the opportunity to give
written evidence to the Health Committee
Here are the Advisory Group’s comments
Do you support the general principles of the Bill and the key provisions it sets out?
The Advisory Group welcomes and supports the introduction of this Bill.
1. Are there any omissions from the Bill that you would like to see added?
x

The Bill requires defined public bodies to provide co-operation. In addition, “any other
public body….the Scottish Ministers may by order specify”. Independent and Voluntary
sector organisations should also be included in the need to co-operate. The definition
could include all voluntary sector organisations in receipt of public funding, as well as any
individual or organisation providing services.

x

In Section 9, the rights of council officers to have access to records are defined. It should
be noted that currently, council officers do not have the right to see nursing records where
an establishment is registered with the Care Commission, and clearly this overlap requires
further consideration.

x

There are concerns about the practicality of enforcing banning orders because vulnerable
adults can be susceptible to pressure from existing relationships once support is
withdrawn. The powers of arrest defined in section 23 should, however, be helpful, and are
welcomed.

2. Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
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Across the Lothian and Borders area, adult protection work involves five local authorities, two NHS
areas and one police area. This arrangement has been in place since the launch of the Lothian and
Scottish Borders Guidelines “Protecting Vulnerable Adults – ensuring rights and preventing abuse”
in 2003
This allows the partners to make best use of resources by providing joint training developing
monitoring systems and sharing good practice. This is best exemplified by the recent creation of a
joint-funded post for an Adult Protection Development Officer to work across all the agencies
signed up to the Protection of Vulnerable Adults Guidance.
Clearly, it would be beneficial if the Bill and associated guidance encouraged provision of joint and
flexible working arrangements that are capable of providing the best possible service in any area. It
is therefore suggested that inclusion in the Bill of requirements to facilitate Adult Protection
Committees and Adult Support and Protection Units working across Council boundaries would be
helpful.
We support the views put forward by CoSLA in relation to the Financial Memorandum. We
recognise that the true cost of implementation will need to be flexible to suit local needs and
subject to on-going monitoring so that implementation does not compromise the intention of the
Bill.
3. Are the definitions of an “adult at risk” and “abuse” itself in the Bill sufficient?
“Adult at risk” – this should encompass the wider definition i.e. an adult who, is unable to protect
themselves from abuse, and/or more vulnerable to being abused from persons who are not so
affected
“Abuse” – this should include sexual abuse and discrimination
“Self – abuse” – this will require further clarity as there can be a number of interpretation of
self harm and abuse
4. What views do you have on the role, structures and powers of the proposed Adult
Protection Committees
x

Adult Protection Committees should have a responsibility for raising public awareness that
is similar to the responsibilities of Child Protection Committees.

x

The Bill proposes that nominated representatives should “have skills and knowledge
relevant to the functions of the Adult Protection Committee”. In addition, these members
should also have the necessary authority and stature to ensure that the work of the
committee is effective.
SUBMISSION FROM THE PEOPLE’S ADVOCACY SERVICE

It has come to my attention that the general principles of the Adult Support and protection
(Scotland) Bill may be rejected by the Health Committee next week. In my view this would seriously
undo a great deal of work and development by advocacy and other organisations who are
concerned about the levels of Elder Abuse and abuse of other vulnerable adults that we witness
regularly in our community work.
I would like to support representations made to you by the Vulnerable Adults Alliance, Age Concern
and others over recent years, that vulnerable adults in Scottish Communities do suffer abuse, and
often have little recourse to protection. There are no clear guidelines or specific lines of
responsibility to protect us if we are abused, and local frameworks and structures are extremely
variable, including complaints policies and professional accountabilities.
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Older people living at home, or in care homes, adults with learning disabilities or other impairments
are often extremely vulnerable in social or family contexts, but are either expected to put up with
abuse, or are unable to act because they do not have recourse to law. Perhaps those they are
dependent upon are the ones who are abusing them, and simply do not know where to turn. The
older we become, of course, the more our vulnerability increases.
With regard to our own services in Dumfries and Galloway, we have recently supported older
people with issues around sexual and financial abuse within the community. These have proven to
be extremely complex issues and solutions or help are often subject to drawn out service criteria. It
would be a great tragedy if another opportunity to push forward legislation were lost because of
political posturing. Elder Abuse is an issue and deserves legislation in my view.
I write as manager and company secretary of The People’s Advocacy Service and also as Chair of
the Scottish Independent Advocacy Alliance, and thank you for your time and support.
SUBMISSION FROM PEOPLE FIRST (SCOTLAND)
In general, People First (Scotland) supports the principles and content of the Bill.
We have four minor areas of comment:
Section 2 (d) ii – the principle of information and support to allow the adult to participate is good but
this could be strengthened by indicating how the support would be provided and in what
circumstances
Section 38 (6) where the sheriff may appoint someone – this should say in what circumstances
Section 40 People First would like to see representatives of vulnerable adult groups on the local
committees
Section 50 – glossary of terms
50 (1) (d) – we think self-abuse should not be on the list. There is enough power in the mental
health act and Adults with Incapacities act to address the idea of persons being a risk to
themselves.
50 (1) (e) We think abuse is still too loosely defined
SUBMISSION FROM ROYAL COLLEGE OF SPEECH AND LANGUAGE THERAPISTS
RCSLT welcomes the opportunity to contribute to the development of the above Bill at such an
early stage.
The comments below represent an initial response from the RCSLT Scotland Officer. Time has not
48
allowed the author to consult with RCSLT members .
Relevance of Bill to Speech and Language Therapists and SLT clients
SLTs provide services for a range of client groups who might be described as “adults at risk” – that
is adults with communication difficulties or communication support needs, for example adults with
learning disability, autistic spectrum disorder or aphasia.

48

The author is a qualified, registered and experienced Speech and Language Therapist (SLT) in
relevant client field (adult learning disability).
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Having a communication difficulty can mean having one or a number of the following
difficulties;
x

difficulty understanding the spoken and/or written word and / or other non-verbal
communication,

x

difficulty expressing one’s self through speech and/or writing or other non-verbal
communication,

x

difficulty with language functioning affecting the person’s ability to express all they want to get
over in a meaningful, appropriate and / or socially acceptable way or

x

difficulty interacting with others in socially accepted ways.

Any one of these communication difficulties can limit a person’s capacity to recognise abuse when
it is happening to them or report and describe abuse they do recognise in a way easily understood
by others.
For example, a person who has significant expressive language difficulties might only be able to
communicate distress through presentation of behaviour challenging to services e.g. apparent
irrational non-compliance, physical resistance to engaging with a particular activity or member of
staff.
People with communication support needs might be considered to be more vulnerable to abuse or
to having their reports of abuse over looked than those who do not have such needs and therefore
they may be more likely to be subject to the provisions of this bill.
SLTs role with people who have severe communication impairments is very often to interpret
expressive behaviour in context and in doing so define the individual’s sometimes idiosyncratic
“language”. For example an SLT will typically help staff and carers develop a consistent
understanding of “when the person does X they mean Y”.
The SLT is therefore sometimes in a very unique position to interpret a person’s response to the
people around them and any changes or “out of character” behaviours linked with particular
individuals, care routines or situations. They also, through observing every day interaction between
service users and their carers in different environments, gain insight in to the attitude of carers and
others towards the individual.
SLTs then may find themselves in a position of interpreting a person’s reports of abuse or, like
other professionals providing care to the person, be the person the adult reports abuse to directly.
Response to consultation questions
1. Do you support the general principles of the Bill and the key provisions it sets out?
Broadly, yes although;
It would be helpful if the general principles emphasised the need for the consent of the adult at risk
where it was possible to ascertain this. Ascertaining direct consent from the adult at risk must
exploit all means appropriate to the communication capacities and needs of the adult.
It is a concern that the bill would enable capable adults, deemed by other adults to be at risk of
abuse because of a disability etc., to be subject to invasive investigations and potentially
restrictions on their choice of associations.
Crucial to the decision by a third party to intervene in any relationship between an adult and others
must be a reliable assessment of the capacity of the adult at risk to make free and informed
choices.
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Saying this the Adults with Incapacity Act may already hold appropriate provision to protect adults
with incapacity although powers to intervene, as the author understands the act, would require
powers of a welfare attorney. Not all adults who are incapable in the eyes of the law necessarily
have such an agent or such an agent in a position to observe abuse or harm.
The act needs to clarify it’s relationship with the Adults with Incapacity Act in particular it needs to
clarify if it extends the protection to adults who are in the eyes of the law incapable and, if so, how.
Extension of protection from abuse for adults at risk (and incapable) would seem a welcome and
progressive step.
2. Are there any omissions from the Bill that you would like to see added?
Section 2 (b) and (d)
It would be helpful f the bill required and Codes of practice / guidance stipulated the need to use all
appropriate communication supports to ascertain the wishes and feelings of the individual and
direct those performing functions under the act to the appropriate professional help available to
determine those communication supports, i.e. SLTs.
In the same vane guidance must emphasise the need for participation opportunities and
information to be provided in a form which matches the person’s means of understanding and
expression. Again SLTs can support those performing functions under the act to determine the best
means of doing this for each individual.
Section 32 (3)
Is it possible that this would also pertain where it was determined the adult was incapable (as
defined in the Adults with Incapacity Act)?
It is crucial that the associated guidance secures the maximum opportunity for the adult to give
direct and informed consent whether or not they are considered incapable according to the Adults
with Incapacity Act.
Section 32 (4) is particularly problematic because it appears to say - if the adult for whatever
reason values the person thought by others to be abusing them and as a result has made a choice
not to consent to granting of an order, that free choice of the adult at risk can be ignored. This
would appear to seriously restrict the freedom of adults deemed to be at risk (but who are not
incapable) to choose who they interact with and how they live their lives.
Section 38
It would be helpful for the bill (or guidance at least) to address the issue of process particularly in
relation to initiating investigations of abuse. Who can initiate an application and how for example
could an adult with significant expressive language difficulties initiate an inquiry?
3. Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
See above.
Section 7 (1)
Similar to points made above it is crucial that the act requires and guidance provides those
interviewing adults at risk and carrying out medical examinations to use communication supports
appropriate to the needs of the individual in order to gather reliable information from the adult.
This includes both the provision of information accessible to the individual, interview environments
and timings etc. conducive to effective and reliable communication by the adult and provision of
any communication aids required by the person to facilitate expression. In order to achieve reliable
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evidence gathering from adults with communication difficulties it would be necessary to plan and
prepare interviews.
A technique called “Talking Mats” may provide a method by which adults with expressive language
problems could be supported to express their views.
Challenges may well arise however for example where officers could be accused of influencing
responses given by the adult by the content of the expressive support materials they provided to
the adult. “Suggestibility” may be high among the adults this bill is designed to protect.
Section 9 (5)
Could recent legislation in respect of Joint Inspection of Records for the purposes of child
protection also be extended to apply here?
4. Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
Section 50 (1) (d)
It is difficult to imagine how incidence of self abuse would be stopped by this bill.
5. What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?
These are acceptable. Section 39 (c) is particularly welcome.
SUBMISSION FROM THE SCOTTISH LAW COMMISSION
Thank you for your e-mail of 11 August informing the Commission that the Health Committee will
shortly be taking evidence as part of its stage 1 inquiry into the Adult Support & Protection
(Scotland) Bill.
We note that the Scottish Executive have indicated that the Bill is intended to take forward aspects
of the Commission's draft Vulnerable Adults Bill which were not enacted through the Adults with
Incapacity Act 2000 or the Mental Health Act 2003, and that the Committee are keen to hear
directly from the Commission on its views on the Bill as published.
The Scottish Law Commission's function is to review the law with a view to its systematic
development and reform, and once Ministers have agreed the Commission's recommendations as
to which branches of the law should be examined, to bring forward proposals for reform including,
where appropriate, draft legislation. That was the process which was followed in the case of our
report on Vulnerable Adults which, as you correctly indicate, was completed in 1997, and was laid
before Parliament that year by the Lord Advocate.
Once we have completed work on a particular project and have submitted our recommendations
and proposals to government, we do not, as a Commission, have any formal responsibility for how,
if at all, the Executive chooses to take the matter forward. On occasion, we might, after the
submission or our report, be invited by the Executive to assist in any further policy development or
drafting adjustments which it may consider necessary before bringing legislation forward, but that is
not the case with the Adult Support & Protection (Scotland) Bill. The Commission's work on this
matter effectively ceased in 1997: none of the Commissioners who worked on the project are any
longer in post, and we have not been involved in any way in the preparation of the current Bill. Our
current work programme does not include projects in the field of vulnerable adults.
Against this background, while the Commission will have a general interest in the passage of the
Bill to the extent that it promotes law reform, it does not seem either practicable or appropriate for
the Commission to be engaged in public debate on or Parliamentary scrutiny of the Executive's
proposals.
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I hope that the Committee will be assured that the Commission has considered this matter I
carefully, but has concluded, for the reasons set out above, that it will need to decline the invitation
to give evidence to the Committee on 5 September. The Commission nevertheless wishes the
Committee well in its work on this matter.

SUBMISSION FROM THE SCOTTISH POLICE FEDERATION
Thank you for the opportunity to comment on the above consultation on behalf of the Scottish
Police Federation, which is the staff association that represents 98% of police officers in Scotland.
We have considered the Bill and are generally supportive of the proposals contained therein and
are satisfied that they should achieve the level of protection required.
We have no particular comment to make but if there are any particular issues relevant to our
members with which we can assist further, please do not hesitate to contact us.
SUBMISSION FROM THE SCOTTISH SOCIETY FOR AUTISM
Introduction
1. The Scottish Society for Autism (the Society) welcomes the opportunity to submit evidence
to the Committee. We would further welcome the opportunity to appear before the
Committee to provide verbal evidence to build on this submission at the appropriate point
in the future.
2. The Society welcomes the introduction of this Bill which sets out a progressive response to
the need for greater safeguards to protect vulnerable adults. This is an issue that we have
had under active consideration in recent months, where, for example we have assessed
our organisation’s performance against the Safer Recruitment guidelines and set in train a
number of actions designed to improve our processes and systems.
3. While we support the general direction of travel set out in this Bill, we would highlight a
number of areas that require further consideration. These are set out below.

Part 1 Section 2 – Principles for performing Part 1 functions and Section 8 – Medical
examinations
4. We note from the Parliament’s official report that the Finance Committee considered the
th
Bill’s financial memorandum on 20 June 2006. The report of proceedings notes the
Scottish Executive’s estimated cost of implementing the Bill at £14 million, and highlights a
commitment to training, including the intention to establish regional training posts. We
strongly support this commitment to training.
5. The Bill needs to ensure that any interventions are made by officials who have undergone
adequate skills training to ensure the interests of the adult at risk are fully understood and
protected. In the case of adults with Autistic Spectrum Disorders (ASD), officials
intervening should have undergone autism specific practice training. This would go a long
way to meeting the Bill’s objective that the adult at risk should not be treated any less
favourably than any other adult in a comparable situation and due regard should be given
49
to the adult’s abilities, background and characteristics.
6. We strongly recommend therefore, that adequate provision is contained within the financial
memorandum to ensure that the costs of this type of specialised training are met on a
49
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scale commensurate with need. The Parliament’s Cross Party Group on Autism identified
the prevalence of ASD at 1:110 members of the population. Based on 2005 population
estimates 50, this puts the total number of adults with ASD in Scotland at 37,871.
Part 1 Section 3 – Adults at risk
7. The number of people with ASD in Scotland has grown rapidly in recent years, and it is
estimated that it has doubled over the last decade. On current trends, it is reasonable to
assume that this figure will continue to grow in coming years. Given the scale and rate of
growth within this group of the population and the vulnerable nature of large numbers of
people with ASD, we would strongly recommend that this group is specifically highlighted
within Section 3 “Adults at risk”.
Part 1 Section 5 – Co-operation and Section 39 – Adult Protection Committees
8. We strongly recommend that all agencies involved in supporting vulnerable adults should
be obliged to fully co-operate with the council and other public bodies. This should include,
for example, voluntary sector providers who have been contracted by a public body to
deliver social care services to the vulnerable adult.
51
9. Similarly, in pursuit of the Bill’s objectives set out in Section 39 (1) (a – d) , all of the
bodies who hold a stake in the delivery of care to a vulnerable adult should play a role as
either part or full members of Adult Protection Committees. We strongly support the
position taken by Community Care Providers Scotland on this point.

SUBMISSION FROM VULNERABLE ADULTS ALLIANCE SCOTLAND (VAAS)
Vulnerable Adults Alliance Scotland (VAAS) is a network of Scottish agencies and organisations
that have an interest in abuse and vulnerable adults. The opportunity to submit evidence to the
Health Committee for their consideration is welcomed by the VAAS membership.
Due to the wide-ranging nature of VAAS membership organisations it is not possible to have total
agreement on all aspects of the consultation paper. The member groups who have contributed to
this paper cover the areas of; advocacy, mental health, learning disability, older people, statutory
and voluntary service providers, and others, and as such can be considered a representative
sample of key agencies. This document shows the main points of consensus between, and also
the differing views of members on each point.
In addition to this document VAAS member organisations may submit an individual response,
which may vary somewhat from the wider collective position.
Questions: Do you support the general principles of the Bill and the key provisions it sets out?
The majority of the members that responded welcome and support the general principles of the Bill.
A typical comment reads; ‘We see a major benefit of this Bill as being the ability to fill the gaps not
covered by other legislation and increasing the support available to those individuals for whom
Adults with Incapacity (Scotland) Act 2000 (AWI) or Mental Health (Care & Treatment) (Scotland)
Act 2003 (MH(C&T)) are not applicable’. However one agency commented, “In all cases, the least
restrictive intervention should take place and it should be in the context of the European
Convention of Human Rights”. A second is concerned about, “potential tensions within the Bill
about the ownership of decision making about an individual’s life choices”. A third agency has
‘significant concerns’ about the Bill and made the following points:

50
51
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The Bill could create barriers to the reporting of abuse. Many victims will be afraid of
losing their independence if they seek help.



Legislation already exists allowing various authorities to investigate abuse. In many
cases, abuse will also be a crime. Consideration should have been given to amending
existing legislation before a new statutory framework was introduced.
The Bill should include a right to independent advocacy.




We are concerned by the inclusion of a “person” in ignoring a refusal to consent and
feel it should only be a sheriff, unless in an emergency situation.



We would be concerned if any confusion about the relationship with other legislation or
perception of overlap resulted in any dilution of the Bill as it stands.



Are there any omissions from the Bill that you would like to see added?

The right to independent advocacy was by far the most common omissions cited by VAAS
members. Other shared concerns included the interaction of the Bill with existing legislation such
as the MH (C & T) Act and the AW I Act, and how the Bill will fit in with Criminal Law. One member
asked, ‘should there be a statement of principle about when recourse to the measures in this Bill is
pursued instead of other primary legislation, for example in relation to people with a “mental
disorder” including people with learning disabilities’? Other comments include,
The Bill should be amended to: 






Include a ‘reciprocity ‘ principle as in the 2003 Act
Make explicit that a council officer should make the adult aware that he/she is not
required to answer any question at the outset of the interview (Section 7(2))
Include a duty to return property that has been removed within a reasonable time after
the removal order has ceased (Section 17
Include further clarification regarding which relationships would or would not be
covered by section 32(4)(a) – for example, would it cover relationships between
residents in a care home?
Neglect as a form of abuse (or abuse by neglect) has been omitted.
Include adults who are at risk from their own behaviour (who) are being missed
because of the Human Rights Act.



Some reference in the foreword, that the purpose of intervention is to prevent harm
and victimisation.



Consultation in preparation for the Bill included extensive consideration of mechanisms
to ensure supervision, support and mediation but no provisions have been included.



It would be helpful to include a provision for renewal or extension of Assessment and
Removal Orders in exceptional circumstances.

Concerns were also raised about the increase in demand for services and why the Mental Welfare
Commission and Public Guardian have not been included (Section 39 (3))
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
The most common concerns cited by members is in regard to the implications for resources, a
quote from one respondent reads “There is concern that resources in the statutory and voluntary
sectors are not sufficient to meet the requirements outlined in the Bill”. A second member
commented, “(We) have major concerns about the cost implications of these provisions”.
A
number of organisation commented on guidance and the Code of Practice with one organisation
suggesting, “That clear guidelines (should be) put in place in the Code of Practice regarding the
interface between other relevant legislation” a second organisation added, “It is also important to
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clarify and produce guidance …… to ensure that the statutory provisions are understood and
employed correctly.” The following comments were also made:





How the legislation would deal with circumstances where the person committing the
abuse was also a vulnerable person.
The potential for inconsistent use of the legislation across the country.
The lack of reference to the services for people who have experienced abuse.
There appears to have been no consideration of additional potential cost areas,
particularly for Advocacy Services and Property Protection Services.

In addition a number of organisations questioned the effectiveness of banning orders where the
adult at risk did not consent to intervention. Also one organisation suggests ‘clarifying further where
an individual would be taken to, and what right of detainment would apply’.

Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
The majority of respondents agree that the definitions of “adults at risk of abuse” and “abuse” are
reasonably sufficient. One organisation commented, “The definition of adult at risk of abuse was
necessary broad”. A second commented, “The definition given allows for identification of abusive
treatment even if the victim would not themselves disclose it as such”. The following comments
were also given:




In the consultation paper, the definition of an “adult at risk of abuse” was much
clearer……If the definition is left as is in the bill, will there be further guidelines on
interpretation in the Code of Practice.
It attempts to balance an adult’s right to autonomy with the right/duty of the state to
intervene in that adult’s personal affairs.
We support the definition being open to change in the future if it is not effective in its
current form. Self-abuse requires much fuller and further definition, and clarity in
particular as to whether this encompasses self-neglect.

A number of respondents were concerned about the concept of ‘undue pressure’ with one
commenting, “Code of practice should explore a wide range of potential case studies including
detailed exploration of assessment and determination of “undue pressure”. A second organisation
said, “adults with learning disabilities should not be overridden or ignored because they are
considered more vulnerable to “undue pressure” than other people”. Others cited concerns about
the ‘potential for inconsistent use of legislation’ and confusion among practitioners a typical
comment was “It is important that legislation is used appropriately and there ought to be
mechanisms for ensuring that this happens”.
One organisation has particular concerns about the fifth aspect of the definition and suggests this
should be rephrased. Also that there “should be more of consideration of the intent of the individual
perpetrating the alleged abuse, rather than the perceived effect on the adult at risk”. One
respondent objects to the inclusion of ‘ageing’ arguing that “age is not a legitimate determinant of
need or vulnerability, and that its use here reinforces unhelpful discriminatory attitudes towards
older people”. This comment is reinforced by a second organisation who say “it is the range of
factors which come with advancing age that increase vulnerability to abuse”. (Not the ageing
process its self)
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees?
The members of VAAS strongly welcome the establishment of Adult Protection Committees
(APC’s), however a number of comments on the structure of the committees were made as follows:
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APC’s should have overall responsibility for adult protection and that the actions of the
different agencies be co-ordinated in this way. It is imperative however that clear
guidance is given to ensure consistency of approach and standards. This is particularly
relevant to the increased powers to be given to local authorities.



APC’s to have responsibility for making sure standards are met.



Consideration should be given to a requirement that APCs endeavour to appoint to
their membership representatives from those as defined in Section 3 that the Bill seek
to support and protect.



(We) would like to encourage a further discussion of how, for example, the voluntary
sector or lay members will be included in the ACPs’ structure.
There may be scope for strengthening representation from the local community
perhaps by the appointment of a layperson.
There are likely to be additional costs associated with the provision of an independent
Chair.




One organisation recommends, “that clear guidance is given to ensure consistency of approach
and standards. This is particularly relevant to the increased powers to be given to local authorities”,
and suggests “That this has led to concerns that an over zealous approach could infringe human
rights.” In addition one respondent commented, “It is particularly important that the role of the police
in investigating crime is not undermined by any new joint arrangements.
SUBMISSION FROM WEST LOTHIAN COUNCIL
Introduction
We welcome the opportunity to comment on the emerging detail of the Adult Support and
Protection Bill. We are in favour of the introduction of the Bill and have appreciated the level of
consultation and debate generated by the Scottish Executive and by the Parliamentary process.
You have requested comments on specific questions / issues
Question 1
Do you support the general principles of the Bill and the key provisions it sets out?
Response
We do agree with the principles of the Bill. We support the principles that the Bill be evoked in
situations of last resort and on the basis of minimal intervention.
We are aware that there is a lobby against the introduction of this Bill on the basis that individual
rights’ will be overridden. Practitioners are often faced with dilemmas where an individual’s right to
protection comes into direct conflict with their right to choose to live in risky, exploitative and/or
abusive situations. Where practitioners will always seek to promote independence and an
individual’s right to self determination – and this should continue on case by case basis- the Bill is
welcome as it will give practitioners some powers and duties to intervene in situations where the
risks are judged to outweigh the rights’ issues. (Case example attached – Appendix 1). Following
lengthy discussions about the type and frequency of such cases it seems likely that (1) there will
not be a high incidence of interventions and (2) the existence of the powers and duties in
themselves will bring about a mechanism and process that will offer clarity and direction that in
themselves might be sufficient to reach acceptable outcomes for individuals. ( Example – an
informal audit of the use of the Elder Abuse Guidelines – late ‘80’s - evidenced that the guidelines
were referred / followed frequently, but rarely fully evoked. More often than not situations and the
various parties involved found solutions as they worked alongside the guidance and parameters set
therein.
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Question 2
Are there any omissions from the Bill that you would like to see added?
Response
There is a concern that the introduction of the Bill could leave professionals exposed to greater
levels of accountability. For instance if the professional judgement is to allow some one the right to
remain in a risky / abusive situation and that individual comes to further harm, what weight will the
professional judgement hold within a legal framework? (For example – there is no process in the
Bill that indicates that all interventions have been offered and refused.)
This may be addressed if practitioners outlined the work involved / anticipated and highlighted any
limitations, restrictions and this were to be signed off by a Sheriff.
Question 3
Have you any comment on the practical implications of putting these provisions in place
and the consideration of other approaches?
Response
1. There is a concern that it might seem appropriate to implement the ASP Bill by subsuming this
within the other major legislative framework i.e. Mental Health and Adults with Incapacity
legislation. There is a strong view that Adult Support and Protection, though having clear links
to Mental Health legislation should promote and sustain its own identity. There is a risk that
adult protection becomes synonymous /overly aligned to the area of Mental Health. It is a more
general view that adult protection lies mostly outside /on the fringes of mental health
legislation.
2. The financial memorandum seems to underestimate the cost implications of introducing and
implementing the Bill. We would endorse CoSLA’s report to the Finance Committee. In addition
consideration will need to be given to managing the implementation of the interface of this Bill
with other legislation – Mental Health, Adults with Incapacity, Vetting and Barring Scheme and
indeed the cost of setting up an Adult Protection Register.
Question 4
Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
Response
1. It might be helpful to have sexual abuse and racial / discriminatory abuse included in the main
definition. It is unclear why they are referred to as subsets when they are quite distinct and our
view would be that they need to be recognised as such.
2. “Self abuse” requires further definition and will require very clear guidance. Where self harm
and abuse are often managed by Health and Mental Health services, on another level self
harm and abuse is also seen within the domain of alcohol / substance misuse services
/homelessness services. This raises a question of degree and ultimately definition. It will be
important to ensure that clear parameters are set. This is particularly important for practitioners
who are working with individuals with long standing, entrenched abusive presentations and
situations.
3. It should be noted that neglect can often present as abuse i.e. the definition of abuse should
include acts of omission as well as commission
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Question 5
What views do you have on the role, structure and powers of the proposed Adult protection
Committees?
Response
We welcome the requirement to set up Adult Protection Committees.
1. As the Council is required to take a lead on establishing a Committee it may need to be made
explicit – for legal purposes – whether the Committee is a political committee or an officer led
committee
2. It would be good to have further clarity on the role and stature of the independent chair. Where
does the accountability lie? Is the independent chair independent of the core agencies e.g.
retired professional, or is there an expectation that the chair would be completely independent
of all the core agencies?
3. Is there a role for service users and carers on the Adult Protection Committee?
4. It would be useful to have a greater profile given to the requirement to share information across
all statutory /independent /voluntary sector partners.

SUBMISSION FROM UNISON SCOTLAND
Introduction
UNISON Scotland welcomes the opportunity to respond to the call for written evidence from the
Scottish Parliament’s Health Committee regarding the Adult Support and Protection (Scotland) Bill.
UNISON Scotland represents over 150,000 members in Scotland, a large number of whom work in
health and social care and who will be directly affected by this Bill.
UNISON Scotland is happy to support the introduction of any legislation which affords additional
protection to vulnerable people in Scotland and feels that the Adult Support and Protection
(Scotland) Bill complements other legislation, such as the Protection of Children (Scotland) Act and
should be supported. We responded to the Consultation: Protection of Vulnerable Adults –
Securing their Safety and are pleased to note that several of our concerns and suggestions have
been taken into account.
We are also aware that further legislation will be introduced in the near future regarding the setting
up of a list of those barred from working with adults at risk, which will work in tandem with this Bill.
Response to questions:
1. Do you support the general principles of the Bill and the key provisions it sets out?
UNISON Scotland supports the general principles of the Bill and the key provisions it sets out as
we believe the protection of adults at risk is of prime importance both to our members and to the
public at large. We acknowledge the difficulty in attempting to create the correct balance between
protecting adults at risk and at the same time, allowing them to lead independent lives wherever
possible. We are also very concerned to ensure that any staff who may be investigated are fairly
treated and their rights upheld as much as those of the service user.
In this connection we believe that the issue of training for staff and other people who are involved
with adults at risk should be taken into account in the Bill, as we feel this is a key element in
attempting to protect adults at risk from abuse.
The Scottish Executive must guarantee that sufficient additional resources are invested in this
training, which will be required across the whole health and social services workforce and in the
community.
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2 & 3. Are there any omissions from the Bill that you would like to see added?
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
UNISON Scotland believes that the Bill is very comprehensive but would suggest that
consideration be given to creating Adult Protection Registers, similar to the Child Protection
Registers long established for use with children. These are maintained in each area and are used
to identify a list of children considered to be at risk of abuse. They are broken down into various
categories and contain all details about the child, including category of risk and social worker
details.
Adult Protection Registers could act in the same way as those for children to give a measure of the
problem, and be easily accessed by agencies such as Police, A& E medical etc., to ascertain any
indication of risk and identify a tariff for high levels of intervention etc. Such a register could have
categories that equated to criteria for adult abuse e.g. financial abuse, sexual abuse and domestic
physical violence. Such a system, as with children, would act as a focus for agencies involved in
adult protection, and could ensure priority was give to the deployment of resources necessary to
protect adults in risky situations. This could be piloted in one or two areas and the results analysed
after a set period of perhaps two years, to determine if a Register was effective and useful.
4. Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
We are happy with the terminology of “Adults at Risk”. We had proposed that clear reference
should be made to the fact that abuse includes verbal, emotional, mental as well as physical abuse
and are pleased that this is detailed in the Bill.
5. What views do you have on the role, structures and powers of the proposed Adult
Protection Committees
UNISON Scotland supports the proposed measures for the establishment of multi-agency Adult
Protection Committees. In our response to the Consultation, we had disagreed with proposals for
the Adult Protection Committees to lead any investigation of abuse, believing that the initial
investigations of abuse should be carried out by the organisations involved, with all findings being
subsequently passed on to the Adult Protection Committees. We are pleased that the Bill states
that the local authority will in the main be the lead agency for referrals, whilst other public agencies
share responsibility and for investigations to be delegated to the most appropriate agency.
We support the proposed functions of the Adult Protection Agency.
SUBMISSION FROM NEIL KENNY
I would like to submit evidence to the executive concerning Bill on the Adult Protection and Support
Act 2006 and the clauses involving “Authority of the Moment, and Ordinary Residence’ within the
act.
Please find enclosed with this letter bullet point paragraphs highlighting difficulties I had to face and
endure whilst trying to move back up to Edinburgh from the London Borough of Greenwich.
I want to achieve changes to legislation so that disabled people from all over Britain can have the
right to move more freely from one area to another without local authorities disputing with each
other who should be responsible for setting up and paying for care packages for disabled people
who need care when want to move.
I will be very grateful for your help and if possible, we could set up a meeting to discuss these
issues dealing with this matter.
I look forward to hearing from you soon about any changes made to current legislation,
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x

1987 - Following a sports injury whilst playing rugby for HM Forces, which left me
tetraplegic (paralysed from chest down) I was invalided. out to Greenwich, which was my
partner's home.

x

1996 -Following a divorce and subsequent breakdown, my wife and daughter relocated,
and I remained in our family home. Greenwich Council set up and maintained my care
package.

x

1999 - I decided to relocate to Edinburgh, my hometown, to be near my parents and family.
I informed both Greenwich and Edinburgh Council of my intended relocation, and despite
meetings etc, neither would agree responsibility for my care. package when I moved both
local authorities quoting, 'Authority of the moment', 'Ordinary Residence' and the 'social
work group act 1968' as the reason.

x

1999 -2001 - Despite strenuous communication at the highest level involving my MP and
MSP neither Council would take responsibility for my care package after relocation. In
desperation, I moved to residential care near my parents, at a cost of five hundred pounds
per week, At this stage Edinburgh Council categorized me as 'Intentionally Homeless'.

x

2002 -As the residential home was closing down I. accepted the tenancy of a house, but
because of the indecision of Edinburgh Council to support my care needs, I had to borrow
£13,000.00 from the bank to pay rent, council tax and my care needs. I was hospitalised
several times during this period with depression .

x

The current legislation discriminates against disabled citizens who do not have the same
rights as any other citizen to move freely and live in an area of their choice.

x

2006 -I would like to suggest to the Executive they should review revise and amend the
clauses that are in current legislation (Bill) regarding (Authority of the moment', Ordinary
Residence' and 'The Social Work Group Act 1968'), so authorities may not misinterpret any
part of legislation.

x

Whilst reviewing these clauses consideration should be given so legislation can work in
conjunction with current English. / British legislation. Thus, allowing Scotland and England
to work together on a national level.

x

I would like to suggest to 'the Executive to look into having a separate fund set aside for
covering disabled people's care. packages during transitional periods, whilst moving from
one local authority to another as this process takes a considerable number of years to be
resolved between local authorities , as it consumes up extremely large amounts of time
and money on all parties, particularly the disabled citizen.
SUBMISSION FROM W HUNTER WATSON

Do you support the general principles of the Bill and the key provisions it sets out?
Yes
Are there any omissions from the Bill that you would like to see added?
No
Have you any comment on the practical implications of putting these provisions in place
and the consideration of alternative approaches?
More social workers will have to be recruited and training given to those social workers who may
play a part in implementing the Act, if passed.
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Are the definitions of an “adult at risk of abuse” and “abuse” itself in the Bill sufficient?
I prefer “vulnerable adult” to “adult at risk of abuse”. Virtually any adult could be at the risk of
abuse. note that I have suggested different definitions and that I do not consider “self abuse” to be
the kind of abuse that the Bill should be concerned with
What views do you have on the role, structures and powers of the proposed Adult
Protection Committees
Very little at present except that these should be kept under review if eventually they are set up.
There may be a place for at least one lay member to be included on each committee provided
some who appears to be suitable can be found to serve. (This is not a plea to be considered - I
would decline if invited since I already have more than enough to fill my time)
General Comments
1 The expression “vulnerable adult is better understood than “adult at risk”. The Bill should be
amended accordingly.
2 Consideration should be given to adoption of definitions along the following lines.:
A vulnerable adult is one who, by reason of physical or mental disability, cannot cope with the basic
demands of daily living or who cannot protect his person or property
Abuse consists of any action or lack of action which results in harm, distress or loss to another.
Given that responses will be limited, a code of practice should make clear that while the Bill has the
potential to provide protection to any vulnerable adult it is primarily intended to benefit frail, elderly
people who live in their own homes or in the homes of relatives and who rely on others. to cope
with the basic demands of daily living. The Bill is not intended to deal with situations involving
domestic violence where the persons abused did not have a disability. Nor should the Bill be
expected to deal with abuse that occurs in services regulated by the Care Commission.
A code of practice should emphasise that a carer might be under intolerable stress and that this
stress might be a major factor in any abuse. Those investigating allegations of abuse should,
therefore, consider whether what is required is adequate support for the carer. The responsibility
for investigators should be given to social workers though they should report to the police any
actions might be of a criminal nature.
The suggested definition of abuse provided above does not include “self abuse”. The inclusion of
“self abuse” in the definition at section 50 of the Bill would seem to introduce an unnecessary
complication. It is envisaged, however, that the definition provided above would be clarified in the
provision in a code of practice of examples and, perhaps, counter examples. Similar remarks apply
to the definitions of “vulnerable adult”.
Particular comments
(Numbering corresponds to the Bill)
8(1)
A person has the right under common law to refuse to consent to a medical examination. If
this right is not respected then there could be a breach of that persons’ human rights legal advice
should be sought and suitable advice given in a code of practice.
9(1) It is not certain that financial institutions would release to a council officer details of a
customer’s financial affairs. This point requires investigation.
21 (2)(c)
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32(1)(2)(3)
Amend so that it is only the sheriff who has the authority to decide that the
vulnerable adult has been unduly pressured to refuse consent. Otherwise the decision might be
taken without some form of due process and that might constitute a breach of human rights. Legal
advice is again required.
48
If appeals are not allowed then, yet again, it might be argued that there could be a breach
of human rights.
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ANNEX E : LETTERS TO THE JUSTICE 2 COMMITTEE FROM MINISTERS ON AMENDMENTS
TO THE ADULTS WITH INCAPACITY ACT
CORRESPONDENCE FROM DEPUTY MINISTER FOR JUSTICE DATED 7TH JUNE 2005
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CORRESPONDENCE FROM DEPUTY MINISTER FOR JUSTICE DATED 6TH DECEMBER 2005
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
17th Meeting, 2006 (Session 2)
Tuesday 13 June 2006
Present:
Mr Andrew Arbuckle
Derek Brownlee
Des McNulty (Convener)
John Swinney

Mark Ballard
Jim Mather
Dr Elaine Murray

Apologies were received from Ms Wendy Alexander and Mr Frank McAveety.
Adult Support and Protection (Scotland) Bill: The Committee took
evidence on the Financial Memorandum from—
Val de Souza, Group Manager, Planning and Services Division, West
Lothian Community Health and Care Partnership, COSLA; and Alan
McKeown, Team Leader, Health and Social Care, COSLA.
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Scottish Parliament
Finance Committee
Tuesday 13 June 2006
[THE CONVENER opened the meeting at 10:05]

Adult Support and Protection
(Scotland) Bill: Stage 1
The Convener (Des McNulty): Good morning
th
and welcome to the 17 meeting in 2006 of the
Finance Committee. I remind people, as I normally
do, to switch off their mobile phones and pagers.
We have received apologies from Wendy
Alexander and Frank McAveety.
Under agenda item 1, we will take evidence on
the financial memorandum to the Adult Support
and Protection (Scotland) Bill. Members will recall
that we agreed to adopt level 3 scrutiny of the bill,
which involves taking written evidence from bodies
on which the costs will fall and oral evidence from
the Convention of Scottish Local Authorities and
then Executive officials.
Representatives from COSLA are with us. I
welcome Val de Souza, who is group manager of
the planning and services division of West Lothian
community health and care partnership, and Alan
McKeown, who is team leader of COSLA’s health
and social care team. Usually, we offer witnesses
an opportunity to make a short opening statement
before we move to questions. Does anyone wish
to make a brief opening statement?
Alan McKeown (Convention of Scottish Local
Authorities): I would like to.
I think that there is widespread, truly multiagency support for the bill, which will not only lead
to our progressing a number of complex cases,
but could lead to our looking back at a number of
cases that have previously been unexposed. It is
probable that the bill will also lead us to look
sideways because, as we unearth cases, we will
know who perpetrators are and we will need to
keep an eye on them. Doing that will require a
truly multi-agency approach.
Our view is that the costs fall into three general
categories. There are general costs that are
covered by the bill, but we think that there are also
underestimated costs and unidentified up-front
costs. The costs may have been estimated at
around £13 million, but—if I may be so bold as to
say so—that figure can easily be doubled.
Financial memorandums are considered very early
in the parliamentary process; we will understand
the full costs only when we get the schedules if the
bill gets past stage 3.
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Val de Souza has worked closely on the bill with
the Executive and we will continue to work closely
with it. She has also worked closely with her
colleagues in West Lothian and throughout the
Lothians. She has close contacts with people in
the Borders; indeed, we have drawn on examples
from the Borders. In our evidence, we hope that
we will give concrete and objective examples of
where the cost drivers will be and that we will
answer members’ questions as factually as
possible.
The Convener: Thank you very much.
You said that costs could double. Where are the
main risk areas in that respect? Obviously, such
an increase would be worrying.
Val de Souza (Convention of Scottish Local
Authorities): Some increases are difficult to
anticipate at this point, but I think that there will be
increases across the board.
I put together a paper at the last minute because
I did not know that I was coming to the meeting
until the end of last week. There will be an impact
on staff and staffing levels, and the work that
people will do will change greatly, which is a major
consideration.
A lot of expense will be incurred if councils set
up adult protection units. The bill refers to strategic
development officer posts, which will cost a
substantial amount of money, although the costs
of the adult protection committees will perhaps be
less substantial. I suppose that a substantial
amount of money will be required to support what
the bill proposes. Some of the money that will be
required will relate to the impact on staffing and
the work that we do to support that, but some of
the work and the associated cost will be
administrative—it will be about supporting staff to
carry out their responsibilities and monitoring and
evaluating the work that is being done to ensure
that we are getting it right. I can give you more
detail if that would be helpful.
The Convener: It might be useful to get as
much quantification as possible of the expenditure
that will be necessary. I agree that we find it
difficult to deal with financial memoranda at a
relatively early stage in the passage of bills
because the costs can be affected by the
regulations and guidance that are put in place.
However, in principle there is no reason why we
should not have proper modelling to give us a very
firm idea of how things will work in practice before
legislation is put into effect. We are keen to get as
much definition as we can.
Val de Souza: In our submission, we make a
general statement about one of our templates or
guidelines, which is to examine what has
happened in the Scottish Borders area following
the inquiry that was held there. Scottish Borders
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Council has had to invest to develop the delivery
of its social work services to respond to the
requirements of the social work inspectorate,
which were about raising the standard of those
services to an acceptable level and implementing
robust systems that would support what we are
asking of staff and of councils.
The director of social work services in the
Borders recently made comments about having to
put a substantial amount of money into the
learning disability service to set up a specialised
unit that would deal with vulnerable adults and
cases of learning disability. I think that the cost of
that was just under £1 million, to give a ball-park
figure. The Executive may want to check that out
in more detail. That was not money that was
allocated after the event; it was money that had to
be found from somewhere else.
If we were to examine the situation in the
Scottish Borders partnership area across the
board—I am talking about the work not only of the
council, but of the health service, the police and
the voluntary sector—and to compare it with that
in other areas, I think we would find that practice
was not great throughout the country and that it
needed to be brought up to quite a high standard. I
do not think that the Social Work Inspection
Agency is asking too much of services. Services
have changed and evolved dramatically over the
past 10 years. Now that the SWIA is in place, it is
setting standards that are putting many cost and
staff
pressures
on
councils
and
other
organisations that work in the area of adult
protection.
The bill offers us an opportunity to examine the
situation closely and to assess how we will shape
up and how we can get close to achieving the new
standards, which I think will be substantial.
Mr John Swinney (North Tayside) (SNP): I
want to follow the line of questioning that the
convener started by going through the different
areas of cost that you identify in your submission
so that we can obtain an understanding of why
they differ from the costs in the Executive’s
financial memorandum.
The first area of cost relates to the introduction
of adult protection units. You may correct me if I
am wrong, but your main point seems to be that
the cost of creating a unit will be determined by
whether it is a practice unit or a planning and
strategic unit. Is that the distinction that you are
making?
Val de Souza: I am saying that there needs to
be more clarification of what we expect from adult
protection committees—I am sorry; did you ask
about the units?
Mr Swinney: Yes. I am referring to paragraphs
11 and 12 of the submission that we received this
morning.
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10:15
Val de Souza: In relation to the adult protection
units, the main example that we have at the
moment is the unit that Scottish Borders Council
has set up. I guess that that is the only model that
the Executive had to draw on when it was drafting
the bill. Under that model, there is one member of
staff—an adult protection officer—to work on adult
protection issues, supported by administrative staff
and training staff. In other words, we are talking
about three members of staff.
The adult protection officer has a dual function,
one part of which consists of supporting the adult
protection committee, which considers strategic
issues; training; patterns that emerge in what is
not working well; standards; and monitoring and
evaluation. Much of the rest of his time is taken up
with dealing with practice issues by advising and
consulting practitioners; attending or chairing case
conferences; giving advice on the legislation that
is available—on what can and cannot be used—
and the assessment and management of risk; and
advising on what is acceptable and what sources
practitioners can draw on to keep people safe.
Mr Swinney: Does such a person exist already
in local authorities?
Val de Souza: Yes.
Mr Swinney: You estimate that the national cost
of the introduction of the adult protection unit will
be £9.5 million. What proportion of that is current
local authority expenditure, rather than new
money, or a new cost that is being incurred?
Val de Souza: I do not know whether I can
speak for Scottish Borders Council, which is where
close to £1 million was pumped in—I am not sure
where that came from. That would be additional
expenditure from its point of view. If we were to set
up something similar in West Lothian, new
expenditure would be involved. Some team
leaders’ jobs would be vired across, so there
would be an element of overlap, but the posts do
not exist at the moment.
Mr Swinney: I was driving at whether the post
would be a new function requiring new personnel
and new costs or whether similar work is being
done just now, although not as comprehensively.
Val de Souza: That is right. In preparing for
today, I got in touch with quite a few of my
colleagues who work in this area. They
emphasised the pressure—although it is welcome
pressure in a way, because people want to raise
standards—that the Borders inquiry report and the
recommendations from it have put on practice
across the piece, particularly in social work. One
of our practitioners in West Lothian estimated that
the waiting list for services has increased in the
past 18 months because of the pressure of the
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bureaucracy and the requirements that have come
to their team through the standards and
requirements that arose from the Scottish Borders
inquiry.
The service is being squeezed at the moment.
There is a waiting list for cases that do not involve
adult protection for those who are at high risk of
abuse—the kind of cases that we cannot afford to
get wrong. Authorities are putting a huge amount
of their limited resources into that area and are
finding that the pressure in the teams has become
intense. There is little administrative support and
they are finding problems with staff turnover. One
person said that they reckon they have lost five
members of staff in the past 18 months because of
the bureaucracy, pressure and waiting lists. The
work is new. It is being contained, but not terribly
well.
Mr Swinney: The point is that if the Scottish
Borders model is to be the model for all local
authorities, there is a journey to be made, which
will involve resources.
Val de Souza: Yes.
Mr Swinney: The other major cost difference
between the estimates from COSLA and the
Executive appears to be set out in paragraphs 15
to 17 of the COSLA submission. There seems to
be a pretty sizeable difference, which is driven by
the number of cases that an individual case
manager would be able to drive. The Government
suggests that an estimated case load of 23 is
realistic. You suggest a case load of 15. Will you
talk us through the reasons for that difference?
Val de Souza: It is very difficult to create from
nothing a bill that makes a huge amount of sense
and is robust in its costs. I seem to be defending
the Scottish Executive again, although that is not
quite my role.
When I looked in more detail at the cost
estimates for case loads towards the end of last
week, I drew on my experience of co-ordinating
the learning disability audit in West Lothian. One
of the conclusions that we drew was that because
of the consistent pressure that some social work
staff were under, particularly in relation to cases in
which risk and abuse were unpredictable, staff
behaviour was unpredictable. We are talking about
situations in which people’s behaviour was on the
cusp of being offending behaviour—it was
certainly challenging—and there might have been
mental health elements, but it was right across the
board.
Given what we knew about the cases, we
concluded that it would be very difficult for a social
worker to hold more than six such cases at any
one time. You might think that I am exaggerating
and I do not mean to imply that six cases is all that
a social worker has to deal with—they have other
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things to deal with, as well as a further nine cases
at a lesser level. I am talking about the kind of
cases in which somebody needs 24-hour
supervision, whether they live in the community, in
a group or whatever. For example, there might be
no cover one day a week for some reason or
social workers might be trialling less than 24-hour
cover. Social workers deal on a daily basis with
the unpredictability of not knowing what someone
is doing for those two or four hours during which
they are not under supervised care and have to
deal with people ringing in to ask where somebody
is because they have spotted them in various
places.
Social workers could not possibly have 23 cases
of that nature, let alone 15. To add a sense of
proportion, there would not always be 23 cases at
that level in West Lothian or in any of the council
areas. Those are high-tariff cases, which are given
to senior practitioners who are willing to take on
cases with a high-risk element.
I hope that I am not going in too technical a
direction for members to follow. We are between a
rock and a hard place with those cases—we are
damned if we do and damned if we don’t.
Professional judgments are required at every step
along the way.
We looked at case load configuration in
scrutinising some of those cases in West Lothian.
We looked at who took on the tough cases and
why they were weighted for some individuals and
not others. We concluded that there should be
about six cases per case load. The figure of 23
cases that the Executive came up with drew
heavily on existing complex care management
information and policy. That is a fairly solid place
from which to take the information, but the level of
unpredictability, risk and abuse brings the tariff up
for me. It is unrealistic for somebody’s case load to
be at that level.
Alan McKeown: From a cost point of view,
cases do not drop out of the system—the total is
cumulative. It is not one in, one out as it might be
in other services, so not only is the cost
cumulative but the pressure of the case load
becomes cumulative.
Mr Swinney: I will broaden out the question
slightly from the cost to local authorities. We have
had a number of submissions from health
authorities;
we
received
one
particularly
comprehensive submission from NHS Lothian,
with which I suspect you are familiar given that
you are from West Lothian. NHS Lothian highlights
a number of costs that will arise from the fact that
the bill is an interagency bill. Therefore, costs to
local authorities will not be compartmentalised.
What information can you share with us about the
discussion that has taken place among partners—
either the health authorities or the police
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authorities—on the relevance of the costs
identified by the Executive and whether additional
costs have been missed out?
Val de Souza: Health and police colleagues—
health colleagues in particular—are a bit surprised
that the Executive is saying that the cost to them
will be limited. Do you want me to speak from their
point of view?
Mr Swinney: Yes. I want you to comment on
any issues that are relevant from their point of
view.
Val de Souza: There are two ways of answering
the question, the first of which is to consider
separately health, police, the voluntary sector,
housing, education and other areas. The second
way is to identify a responsibility to fund an
interagency response, so that the responsibility
moves away from local authorities as a whole.
Colleagues in the health sector were surprised
that the financial memorandum suggested that
there would be little cost to them. The COSLA
submission makes the point that the current input
from our general practitioners is in a sense quite
minimal. GPs are in a crucial position because of
the information that they get from a host of people
about how they live their lives and the risks that
exist in some families, but they find it difficult to get
away from the work that they are doing and to free
themselves up to attend an adult protection
committee or adult protection case conferences.
The situation is mirrored in child protection. GPs
do their best, but there is frustration among the
professions that are involved in interagency work
that they are not visible in those discussions,
because we think that they are crucial to the
process. I am not necessarily laying the
responsibility only on GPs—perhaps other health
professionals could bring such information to the
table. GPs say that the cost of covering their
attendance at a case conference would be about
£300. We have to ask where that money would
come from, given that we see GPs as crucial in
the sharing of information and the overall and
continuous protection of some very vulnerable
people.
We have conducted interagency training
throughout the Lothian and Scottish Borders area
on the implementation of our guidelines, which
were launched in 2003. However, we found it
exceedingly difficult to get GPs to come along to
the training. The issue is their time and the way
that their days—and their priorities—are
structured. It comes down to whether such training
can be treated as part of GPs’ continuous
professional development schedule and whether
they can get locum cover, which would cost about
£300, or more for a full-day session. That is only
one of the issues on the health side.

3714

The way in which my health colleagues and I
would see their involvement in the Adult Support
and Protection (Scotland) Bill is that health
visitors, district nurses and practice nurses are out
in the community. Like our home helps and
domiciliary care workers, they go in and out of
people’s houses daily. The rest of us may go to
someone’s house once a week, once a fortnight or
once a month. We get a snapshot, but those
people are in people’s houses daily and can see
what is happening.
The biggest record of adult abuse is of physical
or financial abuse, because we can see the
evidence. We can see bruises or tell that people
cannot pay for things, so the abuse comes to our
attention. However, a huge amount of other types
of abuse takes place. Emotional abuse,
psychological abuse and sexual abuse can be
largely hidden. Staff who visit households daily
can see what people’s lifestyle is like, what the
risks are and what forms of abuse might take
place. They often get a gut feeling and when they
come back they might say that something is not
right. They can build up a picture.
We rely on those people to refer situations to us.
The local authority has clearly been given the lead
in investigating such situations, but we depend on
people’s awareness having been raised through
training. Their role in referring is crucial and they
must know to whom they should refer the matter.
Referrals
take
time.
Sometimes,
health
professionals will phone on Friday and say,
“Something occurred to me on Tuesday.” It is
something of a joke in social work circles about
child protection and adult protection—they tell us
on Friday because they are a bit worried about
thinking about it over the weekend. It is just one of
those things, but why did they not tell us on
Tuesday when it occurred to them?
When they are challenged, people will say, “We
don’t have time. We have to go on to the next
case. We have 30 people to see in a day, and
we’re doing dressings and this, that and the next
thing. It’s been on my mind but I haven’t had the
time.” We need to look at that. It is one thing to
say that a bill will be introduced and that we will try
to improve standards and have robust systems,
but we should be talking about a transformation.
We have to change people’s minds and hearts.
They have to know that it is their duty to report
anything suspicious or anything out of the ordinary
that does not fit. For that, we will depend
particularly on health professionals and some of
our own staff.
10:30
Derek Brownlee (South of Scotland) (Con): I
am struck by the uncertainty of figures for the case
load. At the beginning of your submission, you say
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that research suggests that one in eight older
people experiences elder abuse. Based on that
ratio, my back-of-the-envelope calculation is that
between 150,000 and 200,000 people in Scotland
come into that category. However, the Executive
figure is of 4,000 new referrals each year. Even
with the new legislation, only a tiny proportion of
the instances of abuse will be picked up and
become part of the case load. Is the figure of
4,000 simply a gross underestimate, as the
research would suggest?
Val de Souza: I think that the Executive was
trying to build its figures on evidence, and it was
given the Scottish Borders figures on the basis of
what had happened down there. My answer to
your question would be that the figure is indeed an
underestimate, because there are unidentified
cases and undisclosed cases. Those will not go
away.
Through policies on child protection or policies
to tackle domestic abuse, or through any of the
other policies that have been implemented via
legislation, awareness is raised. You will then find
that it is not only present situations that come up
but, as Alan McKeown says, a lot of historical
cases too, with people saying, “That happened to
me.” We have to apply the same level of
stringency to every case that comes in. We have a
duty to investigate.
Derek Brownlee: I presume that, for some
cases that come before you, there will not have
been abuse but there will have been perfectly
reasonable grounds for suspecting that there had
been.
Val de Souza: Yes, but we have to investigate
those cases as well.
Derek Brownlee: Indeed—so perhaps the case
load is not 150,000 or 200,000 but is significantly
higher, once the false positives have been added
in.
Alan McKeown: It could be. It is likely that, as a
spotlight is shone on the issue, the volume of
cases will increase. Some suspicions might be
disproved, and that is valuable but, as Val de
Souza said, we must investigate any case that
comes before us. We have to take every case to
its conclusion. We must apply due diligence or we
would be found wanting in the eyes of inspectors
and of the public.
Derek Brownlee: The Borders example is
useful. As I understand it, what is happening in the
Scottish Borders Council area will, by and large,
be what will happen Scotland-wide under the
legislative framework. Val de Souza mentioned a
cost of £1 million a year in the Scottish Borders
area. The figure in the financial memorandum for
Scotland is roughly £13 million of recurring costs,
and you have said that that could be doubled.
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However, if we consider the Borders figure, and
take into account the population of the Borders,
the figure for Scotland would be around £50
million. Are you therefore saying that the potential
cost could be anything from the £13 million in the
financial memorandum, to the £26 million that you
have suggested, to the £50 million that would be
obtained by extrapolating from the Borders figure?
Alan McKeown: The committee’s scrutiny
process will give you a feel for that; I do not think
that we can comment right now. Depending on
how the services are structured and provided, you
could be talking about a figure between £13 million
and the upper figure. However, that would depend
on the final process, what the schedules look like
and how we handle things. John Swinney asked
what we are doing already. Some of the projected
costs might not necessarily be new costs in terms
of a public sector reform agenda and some
services might be shared across boundaries. We
expect people to consider that, so we expect that
efficiencies will be sought in organisations and in
the way that services are organised and delivered.
My opening comment about it being very early in
the process applies to the figure—we could say
that it will be one figure or the other, but we just do
not know. We will know more at the end of the
process. We have to work with the Executive, our
partners in the voluntary sector, and the police and
the health service to ensure that we nail down
exactly what we want to do and how we will
structure and cost it. We know that the costs that
are predicted at the start of a bill will never be the
same as those that emerge at the end, so our
scrutiny of the costs has to be very hard.
Derek Brownlee: I accept that entirely.
However, only one local authority provides such a
service and if its costs were to be prorated up, that
would suggest that the costs that are outlined in
the financial memorandum are a quarter of what
the total will turn out to be. It would be very useful
if your line-by-line analysis of the various headings
of the bill could show what the per capita cost will
be in Scottish Borders relative to what your
submission suggests. I am not suggesting that you
do that today.
Alan McKeown: We are happy to do more work
on that. The committee will be better informed
through this process than we will be and it will
come to a view about what it thinks is reasonable
for the financial memorandum to suggest and
whether the projected costs are appropriate for the
delivery of the provisions of the bill.
Derek Brownlee: Your submission contains a
projected training cost in excess of that which is
projected in the financial memorandum, albeit that
the scale is somewhat lower. The examples from
West Lothian are useful because they give us
some understanding of how you reached your
estimates.
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You suggest a cost of around £700,000 for
training. To what extent could that be substituted
for other training? In other words, to what extent
could the requirement for training be met out of the
existing training budgets through not undertaking
other courses? Is there any slack in training
budgets that could be put into training for new
legislation?

because what is spent on the bill must be set
against what is spent on other social work
functions and activities. Are we getting that right?
Is the bill drawn too widely in respect of the real
problems? Is it overspecific in putting in place
procedures that might be ideal but which are not
necessarily required for every client to whom the
bill might apply?

Alan McKeown: Training budgets are never
overly funded. When we introduce something new,
we have to ensure that our staff are equipped to
deliver it. If we were to substitute the required
training for other training, something else would
not get done. That is a dilemma and we have to go
through a financial wrestling process. We might be
able to consider whether the training could be
sourced regionally or nationally and whether we
could achieve savings that way. The figures in the
submission just show the potential magnitude of
the training that would be required if everyone
were to deliver the services in the way that we
want them to be delivered, so that when a service
is inspected, we know that we have done all that
we can to ensure that it is at the right level.

Alan McKeown: Val de Souza will talk
specifically about social work. There may be the
potential to consider how social work services
manage their risk portfolio. We are shedding
particular light on one aspect of that and it is right
that we do that. The bill is about protecting
people—I do not think that anybody would
disagree that we must do that. You are right to say
that we must consider the budget in its totality and
that, if we continue to add high-profile, staffintensive and stressful case loads to social
workers’ work, it will take a cumulative toll as well
as a toll on the specific budget. We might have to
think about ways of managing the totality of risk,
perhaps by having authority-by-authority riskmanagement strategies. We raised that in the
social work review, so we might be able to
consider it across the board. Val de Souza will
probably give you more of a social work feel.

Val de Souza: The costings were done on an
interagency basis, so they do not represent just
the cost to the local authority. There would be a
drawing together of responsibilities from other
sources. There is an interagency agenda and
training is delivered and received on an
interagency basis, so the costs can be meted out
accordingly.
Derek Brownlee: I assume that it would be
difficult at this stage to indicate the extent to which
the costs for training and everything else would be
split between the various agencies that will be
involved. There must be some blurring around the
edges between, say, health boards and councils
Alan McKeown: We would need to know the
final make-up of the bill and how the training will
be handled in the localities before the costs could
be decided on and apportioned. There are various
ways in which that money could come into the
system to meet those training needs. If training is
to be done on an interagency or regional basis, it
would be inefficient to fire money out in three ways
only to pull it back together so that it could be sent
out the door another way.
The Convener: When we legislate to deal with
an issue that has not been addressed in previous
legislation, there is a danger that we try to create
an ideal framework and—as you suggest has
been the case—pick out an example of best
practice and seek to generalise it for use
throughout Scotland, which might have an
associated substantial increase in cost. That
increase may not be affordable, but perhaps it also
should not be seen as being affordable in the
context of the demands on social work budgets,

Val de Souza: I appreciate the point that you
made, convener. To put the matter in my
language, I sometimes wonder whether we are
getting caught up in an adult protection industry.
At the front line, if an at-risk-of-abuse referral
comes in, it is difficult not to deal with it
immediately and not to put pressure on staff to pull
everything in from every corner to deal with the
situation because we would be hammered if we
did not—excuse my language. Besides, it is not
acceptable to know that a person may be at risk of
abuse or of being exploited and neglected but not
to deal with it.
Many things have been happening since the
Borders inquiry. Social work services have been
getting many more referrals: if we get them, we
have to deal with them. The police have the same
line—if they get a referral, the family protection
unit has to deal with it. They cannot leave it till
tomorrow or say that, because they have heard it
before, they will not deal with it.
From a practice point of view, it is difficult to see
how matters proportionalise across the agency.
Staff say to me that, because they have to deal
robustly and systematically with every referral that
comes in, other cases are not dealt with. For
instance, another agenda that we are trying to
promote and pursue is carers assessments.
However, staff do not have much of a decision to
make on whether to deal with a carer assessment
or with a person who is on the point of being
exploited or is being put at risk. Staff have to
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follow the person who is being exploited,
neglected or abused. On a day-to-day basis, it is
difficult to translate that into flattening the agenda
or making it more proportional across the piece.
Since the Community Care and Health
(Scotland) Act 2002, hospitals and big institutions
have been closed but, on risk and abuse, there
has been no great feel for what measures and
support we are trying to bring into the community.
We know about that in terms of care packages,
but we are having to manage many folk who are
now living in communities and who are both
perpetrators and victims of abuse. I do not think
that that has ever been quantified.
10:45
What we are dealing with now, especially with
the bill, is recognition that we have been under the
cosh in trying to deal with the problem
cumulatively over the years. We have now to
achieve standards that are dictated by the Social
Work Inspection Agency. West Lothian Council will
be inspected later in the year. Even as I talk, I am
thinking about a meeting that I will have to go back
to this afternoon and am wondering whether we
have got it right and what they might find in our
systems that is not right. The pressure in respect
of the protection of vulnerable adults agenda feels
acute at the moment. I am not sure whether that
answers your question, but that answer is as good
as I can give because I am in the middle of it all.
The Convener: Two questions arise from that.
First, to what extent do you think the bill reflects
the defensive agenda of practitioners who wish to
ensure that they cannot be attacked or penalised
for not doing the right thing in handling cases?
That is the issue that came out of the Borders
case, and there is a fear that that might be an
issue again somewhere else in Scotland. To what
extent does the bill take a practice-driven
approach and to what extent does it approach the
matter not from a social worker’s perspective, but
from the perspective of what is best for the client?
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would say that we have to offer administrative
support to our practitioners in basic things such as
minuting meetings and tracking referrals. At the
moment, practitioners spend a huge amount of
professional time doing administrative tasks. That
would be the number 1 hit for me.
We also need to ensure that we get the training
right, because things are moving awfully fast at the
moment. Since the Borders inquiry, the number of
changes that staff have been asked to take on
board in two years has been insurmountable.
Training is needed to keep people up to speed
and well informed.
Thirdly, we need to monitor what we are doing
and we need to try to get the best value for what
we are doing. There is very little research and
knowledge of what we are up against, which is
why some of the work is difficult to quantify. We
need really good monitoring systems. My three
priorities would be staff support and guidance,
monitoring and administration.
Alan McKeown: I would come at the matter
from the angle—that of being a councillor—that
the convener suggested previously. If I was a
head of service looking at the bill, I would be
wondering what we would be able to deliver for the
money that we will get when it is made available in
its community planning totality. If things do not go
quite right or if things change, we need to be able
to say that we said at the beginning that that was
what would happen. We need to be able to say
what we can do for the money, and that if the
money is not put in we will have either to stop
doing something else or change what we are
doing in respect of the bill. We have to become
much smarter in how we work in social work
because of the pressures that we face. We are not
quite there yet, but it is something that we have to
do. We are continually introducing people-centred
bills, which is taking its toll.

Derek Brownlee asked what additional money
you would need to make the ideal system in the
bill work. If I was a councillor—which I have been
in the past—I would be asking you the reverse
question: Within the available money, what can
you do, what cannot you do, and where would
your priorities lie? There will not be unlimited
resources, so what do we absolutely need to do
and how can we specify that in a way that makes
best use of resources? Are there things that are, in
a sense, bolt-ons or less necessary?

The general policy direction in both health and
social work has been to change the culture from
dealing with crises and to move into the world of
prevention. That direction is absolutely right, but it
takes time, requires careful planning and needs a
strategic overview that sets the changes in context
so that everyone knows exactly what they are
doing and the standards to which they need to
perform. In a range of issues on which Parliament
has introduced improvements, we are just working
through what is still a relatively young process. We
need to think carefully so that we make
commitments that we know we can deliver rather
than commitments that we would like to deliver.

Val de Souza: There are three elements to adult
protection: there is practice, in terms of guidance
and supporting staff; there is training; and there is
monitoring. If I was to prioritise for a council, I

The Convener: To be more specific, if the
money that has been mentioned turns out to be all
that is available, what will authorities be able to
deliver under the bill?
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Alan McKeown: We will know that only at the
end of the process—I am sorry if that sounds like
a cop out. Only when we get the schedules will we
know exactly what we will be able to do and how
we will do it. We cannot be certain before then. I
would like to give a more specific answer, but I
cannot until we have gone fully through the
process and have put flesh on the bones.
The Convener: Our difficulty is that stage 1 of
the bill is when we need to consider the financial
memorandum. If the bill’s policy intent cannot be
delivered because it does not marry up to the
available resources, something will need to give.
The inclination of people on your side of the table
is always to say that more money must be fed in,
in order to achieve the policy intent. However, I am
putting the reverse question: if those are the
financial constraints in which we need to operate,
what policy choices do those constraints force
people to make? In your professional judgment,
where will authorities go with that? I know that that
is not a question that you want to answer.
Val de Souza: Frankly, I think that we would be
struggling to answer. I do not know whether Alan
McKeown is reluctant to answer.
Alan McKeown: With a limited pot of money,
we can do only a limited number of things. If one
thing costs £1 and we have a budget of £100, we
can do 100 things.
The Convener: Which things would local
authorities choose not to do in that context?
Alan McKeown: We need first and foremost to
protect the individual.
Val de Souza: Going back to what I said earlier,
I think that monitoring and supporting staff by
providing administrative help are what I would do
immediately. It is really difficult to say what I would
not do; none of the bill’s provisions is superfluous.
The Convener: If the bill is passed, local
authorities might well end up having to make such
a choice two years down the track.
Alan McKeown: We might then need to talk
about choosing not to do things in other areas of
the social work budget, which might mean
examining free personal care and what we charge
and do not charge for. That may be a bad
example—I will deal with that issue later—but we
would be forced into such hard choices and that is
the world in which we would need to operate. As I
said, the bill will be delivered within the context of
a drive for efficiency whereby we share costs,
provide leaner services and work smarter so that
we get better at what we do, but we might still
need to raise thresholds for services, reduce the
level of services by one hour per person and cut
services and jobs. We would need to know exactly
what the bill will look like in its final stage, but that
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is the type of process that we would need to
undergo. If the money is not made available, we
will need either to do things better or to do fewer
things. Is that the answer?
Mr Swinney: Mr McKeown may not have given
the answer, but he has certainly summed up the
dilemma. I want to push you just a little bit further
on the efficiency savings that you have mentioned
several times. The committee is always interested
in the extent to which better working practices can
help to create the type of model that the bill is
trying to establish, or whether it is simply that more
money is required. Mr McKeown’s previous
answer highlighted how local authorities face the
dilemma of, for example, allowing timescales for
free personal care for the elderly to slip so that
other services can be paid for. I would not criticise
local authorities for providing a realistic expression
of the dilemma that they face.
Given that the bill is structured in a way that
emphasises joint working, will it provide an
opportunity for the cost of the proposals to be met
by achieving efficiencies across the health service,
social work service, police service and the
voluntary sector? Also, once you achieve some of
those efficiencies, will there still be a net additional
cost that will need to be funded from new money?
Alan McKeown: The reality is that there may be
more costs in the short term as we try to bring
everyone together, to rationalise systems and to
deal with culture, personality and boundary issues.
In the long term, the bill provides an opportunity to
work much smarter and to work better to drive
down the costs of processes. That will need the
establishment of a sound infrastructure, which we
know will not happen overnight. In the long term, I
hope that we can have smart systems, but we may
find that, as a result of developing the policy, the
case load increases and any efficiency savings
are therefore balanced out.
The answer to the question is that I expect us to
drive toward efficiency savings on a range of
fronts. However, we will need to keep in mind what
might happen to our case loads. Our experience of
introducing such legislation is that it results in
increased case loads. People know that there is a
service, so they rightly want to highlight their
issues.
Val de Souza: I will carry on from that, but on a
different level. In the past one or two years, the
agencies have been working together much better.
The added value from that is that we are delivering
better services to the people whom we try to
protect. Because of better information sharing, we
can identify problems more quickly. However, it is
difficult to say whether that results in a cost
saving. If we identify problems more quickly, the
down side is that we sometimes have to deal with
them for longer because they do not go away or
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get better. However, the evidence is that
interagency working is creating a much better
culture of joined-up working and that it is getting it
right for the people whom we try to protect. That
does not exactly answer the question.
Jim Mather (Highlands and Islands) (SNP): I
am keen to explore some of the nuances that have
arisen. Has much thinking been given to how we
can reduce the incidence of abuse and hence the
incidence of case referral? That would have huge
financial implications.
Val de Souza: I do not know whether anybody
has the answer on how to reduce the incidence of
abuse and referrals. Little research has been done
on that—that is another matter for which money is
required. We are finding that many people do not
disclose abuse when it happens, but do so later in
their lives, so we are discovering a whole lot more
abuse than we ever suspected or wanted to think
was out there. I cannot answer your question
logically.
Jim Mather: Let me come at the matter from a
different angle. Are there any countries that have a
markedly lower incidence of abuse? If so, have
you studied them and do you understand what is
different there compared to here?
Val de Souza: No. I do not—
Jim Mather: Are you saying that no other
country has a lower incidence of abuse?
Val de Souza: I could not say that, because I
have not done any research on it. I am not sure
that much research has been done on the issue;
people from the Executive may have done some.
In England, where similar policies have been in
place for several years, the statistics are high and
similar to those that we mention in our submission.
Certainly, issues such as physical and financial
abuse are hugely underestimated. Another issue
that has been pointed out in an English report is
that, sadly, people are often abused by care
workers and other people whom they know and
who are involved in adult protection. People know
that that happens in child protection, but the
situation is mirrored in adult protection.
We should realise that vulnerable children
become vulnerable adults. The people for whom
we create child protection practices and legislation
do not disappear at the age of 16; rather, they
become vulnerable adults who then have children
who become vulnerable. The pattern is cyclical.
11:00
Jim Mather: In his Allander series lecture,
James Heckman offered us advice and guidance
on how to break out of that cycle and made a cost
justification for effort made with children at an
early age in an attempt to break that cycle. There
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must be other people breaking that cycle at later
stages and there must be good international
experience that could help us save on costs.
Val de Souza: Certainly, we can try to find out
whether there is any other research. I am not
aware of any—I would not say that I spend a lot of
time looking at international research in this area,
but I keep an eye on what is happening in
England, Wales and Northern Ireland.
Jim Mather: You talk about multi-agency cooperation and agencies working together. What
are those agencies?
Val de Souza: I can speak only about the
situation in the Lothians and the Scottish Borders,
in which practice has been dictated by Lothian and
Borders police’s catchment area. In that area, the
three statutory agencies are working together:
health; social work; and the police. The voluntary
sector is also involved to a degree.
Jim Mather: Are there no examples of people
dealing directly with communities or the education
services?
Val de Souza: People from such services have
been invited to take part in the training that we run.
Our community education colleagues have all
been through the training, as have people in the
voluntary sector, the private sector and the
independent sector and we have invited service
users and carers to take part. We have kept the
scope very broad but, largely, the people who are
involved are from health, social work and the
police. They are the main statutory element.
Derek Brownlee: One of the matters that is
raised from reading the financial memorandum
and your evidence is how you facilitate information
sharing; there is not a lot of detail in that regard.
Are we talking about there being some sort of
electronic record of people at risk?
Val de Souza: As the convener said, when we
are given an opportunity such as the one that is
presented by this committee, there is a risk that
we might get carried away and list all the things
that we want to fix. With that in mind, we wanted to
keep our contribution on information sharing brief.
We think that it probably relates to somebody
else’s mandate.
Alan McKeown talked about infrastructure. At
the moment, we do not have a good infrastructure
in terms of sharing information across health, the
police and social work—the systems do not talk to
one another. If we are going to do this right, we
need to get information sharing right and if we do
that, we will have smarter working and quicker
practice. It would be difficult to walk away from the
opportunity in giving this evidence of saying
something about information sharing. There are a
number of levels of information sharing. There is
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the infrastructure element and there is the element
that involves changing hearts and minds so that
people talk to each other. We have to change the
cultures that we work in to ensure that people who
are aware of situations tell other people about
them. That is a training issue. There is a huge
amount that can be done in that regard, but some
of what we are talking about relates to mainstream
practice, such as that which is being done by the
community health and care partnerships, and
other work.

Derek Brownlee: If we are talking about
information sharing between—

Derek Brownlee: So there is no tangible
proposal on the table.

Alan McKeown: We have such a wide range of
information management systems in use that it is
possibly realistic. However, I doubt that it is
realistic to consider action in one wave across the
board.

Val de Souza: I think that integrated children’s
services might say that there are pilots on-going in
relation to information-sharing protocols and
infrastructures. The joint future unit and the joint
improvement team in the Scottish Executive are
working on information systems and on ways of
sharing information better in terms of protocols
and infrastructure.
Alan McKeown: I understand that work on
information sharing will come out later this year. It
is crucial that we get that right without much delay.
Derek Brownlee: Has thought been given to
integrating that with the move to electronic health
records?

The Convener: Derek, we need to draw this
discussion to a close.
Derek Brownlee: The financial memorandum
talks about making minor improvements to existing
systems. Based on the existing systems that you
are aware of, is that feasible in terms of achieving
the goal of sharing information across agencies
and between areas?

The Convener: I thank our witnesses for
coming along and answering our questions. I hope
that the experience has not been too difficult. We
will take more evidence on the bill from Scottish
Executive officials at next Tuesday’s meeting.
After that, we will prepare our report, which will go
to the lead committee.
11:06
Meeting suspended.

Alan McKeown: There are enough problems
with the internal national health service systems
without having to try to map an external system on
to them. However, work is being done on
information sharing in relation to e-care and there
are some resources and political drive behind that.
All of us in local authorities and health boards are
trying to play our part in that.
Val de Souza: That is the work that I referred to
in terms of the integrated children’s services
agenda. I think that pilots are on-going in that
regard, possibly in one of the Lanarkshire council
areas.
Derek Brownlee: We are aware of problems
relating to electronic systems, particularly given
the massive cost escalation that we have seen
south of the border. I presume that if you do not
add on to an existing project but develop a standalone system that is fit for purpose and which has
all the security provisions and protocols that are
needed in relation to professional standards, it
could be a significant and expensive undertaking.
Alan McKeown: On cost, if you give an
information technology company the opportunity to
develop a national system, you could just pick a
number and multiply it by 10.
Val de Souza: In practice, the councils have
enough to cope with in relation to the systems that
are in place. They would like to have something
that would dovetail with what they have rather than
something new.


475

FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
18th Meeting, 2006 (Session 2)
Tuesday 20 June 2006
Present:
Mr Andrew Arbuckle
Derek Brownlee
Mr Frank McAveety
Dr Elaine Murray

Mark Ballard
Jim Mather
Des McNulty (Convener)
John Swinney

Apologies were received from Ms Wendy Alexander.
Also present: Professor Arthur Midwinter (Committee Adviser) for items 3 and
5.
Adult Support and Protection (Scotland) Bill: The Committee took
evidence on the Financial Memorandum from—
Jean MacLellan, Bill Team Leader, Adult Support and Protection Unit,
Scottish Executive; and Diane Strachan, Adult Support and Protection
Unit, Scottish Executive.
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11:15
On resuming—

Adult Support and Protection
(Scotland) (Bill):
Financial Memorandum
The Convener: The next item on our agenda is
the financial memorandum to the Adult Support
and Protection (Scotland) Bill. As members will
recall, we agreed that the bill should be subject to
level 3 scrutiny, which involves inviting written
evidence from bodies on which costs will fall. Last
week, we took evidence from the Convention of
Scottish Local Authorities. This week, we will take
evidence from Executive officials.
I welcome Jean MacLellan, who is the bill team
leader, and Diane Strachan who is also from the
bill unit. I understand that Jean MacLellan will
make a short opening statement. We will then
proceed to questions.
Jean MacLellan (Scottish Executive Health
Department): I do not know whether levity is
allowed, but Diane Strachan and I feel that we are
in need of some adult protection today as I am
recovering from an eye condition and Diane
recently broke her elbow. We are the walking
wounded. However, we are here to provide a
briefing and to answer any queries that members
might have on part 1 of the bill.
As members will know, the bill has been
introduced to respond to a number of pressures,
including an initial report in the 1990s from the
Scottish Law Commission, a series of Mental
Welfare Commission reports on deficiency in care,
the Borders inquiry and demands for action from
an umbrella body called the Vulnerable Adults
Alliance Scotland. In addition, Age Concern has
called for elder abuse to be addressed—world
elder abuse day took place last week—and there
have been a number of public media campaigns
on the need to enshrine in legislation measures
that will symbolise and embody Scotland’s
commitment to protecting adults who are at risk of
abuse.
The bill is essentially about inquiring and
investigating, but we have had to grapple with a
number of imponderables in order to quantify the
costs of introduction. For example, prevalence
rates are thought to be somewhere between about
4 per cent and 7 per cent, but abuse is often
hidden because of fear and shame. The policy will
lead to greater awareness and reporting of abuse,
but the extent of the changes that will be brought
about by the policy cannot easily be quantified.
We have used available evidence wherever
possible to make calculations that are as realistic
as possible. For example, against the almost £14
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million that has been costed for the bill, we need to
offset the fact that we will not be starting from
scratch. As the people who are more at risk of
abuse are likely to be frail, aging, physically
impaired or have a learning disability, they might
be care leavers. Therefore, a proportion of the
population will already be known to providers and
will already be in receipt of services because of
the complexity of their needs. Another important
consideration is that many local authorities are
already
introducing
structures,
policies,
procedures and training in anticipation of the bill.
Therefore, some of the costs are already being
absorbed.
After consulting on the main thrust of the policy
and on the regulatory impact assessment, we took
into account the views that had been expressed by
making a number of alterations, of which I will
highlight three. The main new structure that the bill
will introduce is the adult protection committee,
which is envisaged as an overarching strategic
body. The main cost for that body is £3,000 per
annum for an independent chair: we took that
figure from the structure in the Borders. We have
calculated one adult protection committee per
authority, so the total figure will be £96,000.
However, we anticipate that some authorities will
work together, which should reduce the cost
slightly.
Beneath that strategic body will be adult
protection units, which will be a bridge between
the strategic entity and the practitioners who
conduct investigations. Again, those units are
based on the Borders model. The adult protection
unit will need a small staff group to inform and
train practitioners and to provide some
administration support, such as minuting for case
conferencing. Initially, we took the Borders figure
of £150,000 for its adult protection unit and
multiplied that by the 32 local authorities.
However, post consultation, we concluded that
that method was flawed because the Borders
makes up only one fiftieth of the Scottish
population. On that basis, the cost for that element
has risen to £7.5 million. Staff costs were also
based on Borders formulas, which I am happy to
discuss in detail, if the committee wishes.
We have also calculated costings for police
investigations. Contributions from the local
authority and the police will be critical; other
groups will contribute to multidisciplinary working,
but not to the same extent.
Training will be crucial to the policy’s success.
Five days of mandatory adult protection training is
already being built into social work courses. From
a separate pot, we are also funding two extensive
pieces of research—one to create an audit tool to
tell authorities how their policy is operating and to
identify gaps, and the other to provide a risk
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assessment tool that practitioners can be trained
in. Beyond the unit input, we are also proposing
regional training posts. We suggested four such
posts in our consultation and, on the basis of
responses, that has been increased to five. The
idea of the regional training posts is to disseminate
good practice and to create consistency in adult
protection work.
In summary, I say that as far as they can be, the
costings are evidence based. They have been
consulted on and most respondents have
approved. The total cost to the public purse will be
approximately £14 million. That is thought to be
sufficient to set up the necessary systems and to
create the appropriate change in our culture.
The Convener: The committee has decided that
the lead on this bill will be taken by Derek
Brownlee and John Swinney. I invite one of them
to start us off.
Derek Brownlee (South of Scotland) (Con): I
appreciate what Jean MacLellan says about the
work that has been done on costs and about the
feedback to consultation. However, when
Convention of Scottish Local Authorities witnesses
were here last week, they did not speak about £13
million or £14 million but about an amount that
would be perhaps double that. When I suggested
that the national figure, if it was worked out
proportionally from the Borders figure, would be
even higher, the witnesses did not demur. If we
assume that COSLA has done detailed work as
well, the range of estimates—between the
Executive’s and COSLA’s—is broad. Why is that?
Why should the committee regard £14 million as a
better figure than £26 million or higher?
Jean MacLellan: I will highlight a couple of
points. We would all acknowledge that the Borders
inquiry showed that some poor practice had to be
rectified. COSLA said that an additional £1 million
had been spent in the Borders. We argue that the
local authority had to spend that money to take its
services to the level that existed in other local
authorities.
Much of the difference between our calculation
and COSLA’s relates to costs for care managers.
Our figures are based on research relating to care
management, which suggested that 23 complex
cases would be manageable by each practitioner.
I understand that COSLA’s view is that a more
realistic figure would be 15 cases—six complex
and nine less complex. Responses to our
consultation did not suggest that our estimate was
an issue. Our figure of 23 was never questioned
and, in fact, some local authorities said that our
figure may be generous because of the existing
infrastructure. Aberdeenshire Council thinks that
our costings are well researched, well evidenced
and in keeping with what it considers to be
appropriate.
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COSLA appears to have assumed that inquiries
by into whether people were being abused could
sometimes lead to long-term investment from
practitioners. That will not always be the case. A
lot of abuse happens in families, which can be
because of the stresses of caring—for example, if
one partner in an older couple has dementia, the
relationship will be altered. Sometimes, the
answer is as simple as acknowledging the
stresses, undertaking a community care
assessment and putting in place services.
Derek Brownlee: I presume that there is
potential for the bill to be demand led. COSLA’s
figure last week was that one in eight of the elderly
population is vulnerable to abuse—I forget the
precise phrase that was used, but that was the gist
of the argument. A very large pool of people could
be affected by the bill.
To what extent will the framework that is being
put in place by the bill give local workers discretion
to prioritise cases? It seems that social workers
could have a case load of 15 or a case load of 23,
which must be driven partly by resources and
partly by prioritisation. How prescriptive is the bill?
Does it push you down one specific line, or does it
leave it to the discretion of individual practitioners
to manage their case loads within their budgets?
Jean MacLellan: The first thing that I should
say is that the figure of one in eight elderly people
being vulnerable to abuse is a prevalence rate, not
an incidence rate—no one can say exactly what
the incidence is. The bill will not be implemented
until 2008 and there are specific pieces of
research that will help with finessing the
calculations. Important research is being
undertaken in the Department of Health to try to
track incidence—we are working with one of the
researchers to ensure that our bill is, ultimately,
based on what is learned from that research.
As for prioritising, I would come at that from a
slightly different angle. A principle of the bill is that
intervention should occur only for the benefit of the
individual. Some interventions will be simple,
some will be complex, some will be short term and
some will be long term. No one can quantify that at
this stage.
Diane Strachan (Scottish Executive Health
Department): Our incidence figures are based on
the Borders figures, because we feel that they are
more evidence based than the one-in-eight figure
that Jean MacLellan mentioned. We know, for
example, that people in the Borders have a
greater awareness of the issue and that there is
therefore a greater number of referrals there, so
we anticipate that that will be the case in other
local authority areas once the bill is enacted and
awareness of adult protection increases across
Scotland. We thought that that was a reasonable
place to start, and we have estimated the figure at
one referral per 1,000 of the population.
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Derek Brownlee: Whether we go with your
figures or the COSLA figures, additional costs will
clearly be associated with the bill. Is it intended
that those costs will simply be met from budgets of
local authorities, health boards and police forces?
Jean MacLellan: Which costs do you have in
mind, beyond care management costs?
Derek Brownlee: When you talk about a total
cost of £14 million for the legislation, do you mean
in addition to existing resources or that it would be
met within those resources?
Diane Strachan: There is an upcoming
spending review. The Health Department will be
bidding for the £14 million as part of the spending
review, so we hope to secure that funding.
Derek Brownlee: So the funding might come
from additional resources, but that is not yet clear.
Is it broadly true to say that what is happening in
the Borders at the moment is pretty much what
you hope will happen across Scotland as a result
of the bill, or is that too simplistic a view?
Jean MacLellan: People are at different points
on the learning curve. There are some areas of
Scotland that have had their own procedures in
place from about 2000. One example is the
Lothian and Borders training consortium, which is
pretty well advanced. Provision in the Borders is
satisfactory, but other areas have yet to reach the
point that it has reached. However, most local
authorities at least have embryonic adult
protection committee structures—although they
may not call them that—with information,
awareness raising and training at different levels
and for different categories of staff.
What may vary at the moment is who exactly
takes the lead in investigation. The bill advocates
that the local authority should take the lead in
deciding who should conduct an investigation. At
the moment, an allegation of abuse may be routed
to any one of the disciplines or to a national body,
which sometimes does not translate into an
efficient response. We are making a clear pathway
for how inquiries and investigations are to be
conducted, and that should lead to greater
consistency across the piece. That will be
incremental and it will take time.
Derek Brownlee: One of the concerns is that if
the spending review bid was not successful and
no additional funding was forthcoming, that would
result in pressure to reallocate resources within all
the respective organisations. Let us suppose that
there was no new money. What impact would that
have on other services?
11:30
Jean MacLellan: My understanding is that the
current figure for community care work is £1.1

3778

billion and that factored into that is a proportion for
unmet need, which I understand is in the region of
£100 million.
Derek Brownlee: So, the cost could be
managed from within the existing resource.
Jean MacLellan: In our view, that is possible,
but, as Diane Strachan has made clear, our
intention is that there should be a spending review
bid, and our senior management is committed to
that.
Derek Brownlee: Has the upheaval in the
Borders been covered by existing resource?
Jean MacLellan: Yes.
Derek Brownlee: So, one set of authorities has
demonstrated that costs could be covered within
existing resources if necessary.
Jean MacLellan: Yes.
Derek Brownlee: You said that most of the
disparity in costs was to do with case load. That
does not explain everything. There are a number
of areas in which COSLA seems to be looking at
higher costs than those that were indicated in the
financial memorandum. In those other areas, is
COSLA out on a limb? Perhaps that is not the
most delicate way of putting it. Is COSLA simply
out of line with most other consultees and
organisations?
Diane Strachan: COSLA responded to our
consultation on our regulatory impact assessment.
Its main issue was to do with multiplying adult
protection units by 32—that is, one for each local
authority—because that did not take into account
geographic distribution and the fact that although
Scottish Borders Council might have three
members of staff, Glasgow City Council might
require two adult protection officers, given that it is
a much larger authority. We took that on board,
which is why we changed the calculation so that
we multiplied the Borders figure by 50. At that
time, COSLA did not give any indication of
significant extra costs. Twelve local authorities
responded to us, and COSLA and three authorities
raised the adult protection unit figure. However,
none of them was concerned about significant
additional costs.
Derek Brownlee: Multiplying the figure by 50,
rather than 32, took you to £7.5 million, did it not?
Diane Strachan: Yes, from an original cost of
£4.8 million.
Derek Brownlee: COSLA seems to have
identified an extra £2 million on top of that, without
which it reckons that the officers could not have a
dual function.
Diane Strachan: That was not in our original
costings, which we changed as a result of
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COSLA’s feedback on the regulatory impact
assessment. We take on board the fact that there
might be variations. For example, Glasgow might
need more officers, as might the Highlands and
Islands, given the dispersed population.
Jean MacLellan said that we are planning to
fund regional development worker posts to assist
with training, which I know is another area in which
there is a disparity; COSLA thinks that we should
have 15 such posts, and we are costing five. We
specified four in our consultation document, which
we have increased to five on the basis that the
rural areas might need a greater resource. The
post exists in the Lothian and Borders training
consortium area, which covers five local
authorities. If we followed the COSLA model, there
would be one regional development worker post
per two local authorities, which we think is
excessive.
The Convener: I want to move away from this
area of detail to fundamental questions. As I
understand the genesis of the bill, it comes out of
the particular case in the Borders—such a reason
is almost always a bad reason for legislating, but
that is the way in which it has been presented to
us. Will you say a bit more about why we need the
structure that the legislation puts in place, bearing
in mind some of the comments that we have had
from COSLA and others about what is required?
Jean MacLellan: The Borders case is only one
factor. The genesis of the bill goes back to the late
1990s, when the Scottish Law Commission
published its report on vulnerable adults. There
have been changes since then through the Adults
with Incapacity (Scotland) Act 2000 and the
Mental Health (Care and Treatment) (Scotland)
Act 2003, but there is still a gap. For example,
someone who has dementia that has not yet been
diagnosed might deteriorate and reach the point at
which they become an adult with incapacity. There
are people with mental health conditions who have
been treated but are still vulnerable. There are
people who leave care and lead chaotic lifestyles
and who might be at risk. At present, there is no
statute that allows inquiries in such circumstances
when allegations of abuse are made, and there is
no common-law power. That is why the bill is
necessary.
The genesis of the bill was the fact that the
Scottish Law Commission, the inquiry into the
Borders case and several deficiency in care
reports by the Mental Welfare Commission all said
that there is a gap in the law. The bill is intended
to complete a suite of legislation so that the entire
adult population is covered.
The Convener: Can you precisely quantify the
group of people to whom the bill will apply, in
terms that do not become elastic?
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Jean MacLellan: No.
The Convener: Why not?
Jean MacLellan: Because we do not know what
the demand will be, given the hidden nature of the
problem. When we make it clear that there is the
possibility of investigating people’s circumstances,
that will create additional demand. We cannot
quantify what that additional demand will be.
We have built up a number of case illustrations
that demonstrate the need for the bill. Every local
authority recognises that there is a need. The
larger local authorities say that, in an average
year, there are 10 to 12 cases that they are unable
to deal with because there is no legislative base
for intervention.
The Convener: That is where I have a problem.
You said that the reason for the legislation is that
local authorities have identified a number of cases
for which there is a lack of legislation. It should be
relatively straightforward to quantify that.
Presumably, the local authorities already know the
people who are involved in those cases and has
identified them as people to whom the current
legislation does not apply. However, you say that
we do not know how widely the legislation will be
used. There is an unknown number of other
people to whom it will apply.
Jean MacLellan: That is right. As you say, there
are two elements. There is a known population but
there is also an unknown population: people who,
due to the new legislation, might disclose
situations and who will need the measures that the
bill proposes. At present, some people do not
come forward. Those who are subject to elder
abuse do not disclose.
The Convener: That means that you cannot
quantify the—
Jean MacLellan: That is what I said at the
outset. There are imponderables with which we
have to grapple.
The Convener: The structure that the legislation
proposes is quite expensive. The adult protection
units will cost £10 million.
Jean MacLellan: Yes.
The Convener: You have produced a precise
quantification of the amount of money that is
needed, but you say that you cannot quantify the
number of people to whom the bill will apply.
Jean MacLellan: Yes. However, we are saying
that we think that the proposed structure is
sufficient to meet the known demand. We are
talking about the set-up cost. Under the bill, there
will be an annual report to the Parliament and the
numbers of people will be quantified in that report
when they become clear.
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The Convener: The spectre that is always
before us is free personal care. There were plenty
of warnings about that. I do not think that the
Parliament should adopt procedures that cannot
be precisely quantified. You have given us precise
figures for what you say is the known population—
Jean MacLellan: As far as we are able to, yes.
The Convener: However, you are unable to
give us the figures for the unknown population,
which could be the same number of people, or it
could be twice as many people. You cannot give
us any quantification of that.
Jean MacLellan: The bill is essentially about
inquiry and investigation. It does not necessarily
equate with an escalation of care costs. Part of
what we are trying to do is stop abuse;
investigation will stop a proportion of abuse. That
does not necessarily translate into expensive care
packages.
The Convener: So the quantification that you
gave us is purely for the investigation and
identification of people in this category.
Jean MacLellan: Yes. The staff involved will
undertake those tasks.
The Convener: And any future monitoring or
care required for those people would be an
additional cost.
Jean MacLellan: Not necessarily for the known
population, although that might be the case for the
unknown population, and we cannot know what
that cost will be. Research evidence about adult
protection from other countries tells us that their
policies and procedures are at a more advanced
stage, but there is only a small amount of research
that defines what works in adult protection.
The main piece of research cited is from the
States. It says that the most helpful interventions
are counselling and advocacy—talking to the
people involved and resolving the difficulties that
took them to the point at which abuse took place.
That abuse might not have been physical; it might
have been emotional and psychological, and in
some instances, it will have been neglect and selfneglect.
Much of the bill is about mental health and wellbeing. Care managers will be able to address
those counselling and advocacy needs. That is
part of what the quota of 23 complex cases is
about—it allows changes to be made through
advocacy and counselling to help people in their
lives.
The Convener: When we spoke to Val de
Souza last week—she represented COSLA but
was from West Lothian community health and care
partnership—she emphasised the importance of
training and said that it was the top priority and
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more important than the structures to which the
costs identified in the bill relate.
Jean MacLellan: Val de Souza is a training
manager in West Lothian and that is her particular
expertise. As I said in my opening comments, a lot
of training that is already happening is being
absorbed in local authorities—for example, in the
Lothian and Borders area, where Val de Souza
works.
Most areas of Scotland have training in place. In
Lothian and Borders, training is for all staff and
consists of three levels. Aberdeenshire mirrors
that three-level structure. We are working on
getting five days of mandatory training into all
social work courses. We know that some
universities are interested in developing their own
post-qualification award, as already happens for
child protection.
Therefore, there are levels of training, and some
training is already being addressed, ranging from
raising awareness, because not everyone needs
to have the skills to inquire and investigate, right
through to the heavy investigative end. We have a
fair handle on training costs and think that
although it is being absorbed in many places, what
we propose will make the difference.
The Convener: Practitioners tell us that training
is the key issue. Given the considerable cost
associated with training in caring for the known
population and your suggestion that the plight of
further individuals might come to people’s
attention through the operation of the legislation,
how would you justify the cost of the adult
protection committees? They would be expensive
committees to set up. One could argue that all
formal hearings at committees in local authorities
are expensive when one counts up the cost of the
time of the people around the table. In each of the
cases covered by the bill, do you require to
stipulate within legislation a formal committee
hearing?
Jean MacLellan: We think that we do. We know
from a number of cases that strategic planning has
not taken place across the disciplines in an ideal
way to serve those who are being abused. The
only additional cost would be that of the
independent chair. We are simply asking those
who have a strategic overview in their remit to
come together possibly six times a year to review
how well they operate together.
11:45
The Convener: Does that require to be put in
legislation? You identify good practice that might
operate under guidance and could be applied
flexibly in each individual case, but your legislative
proposals require that scale of hearing for every
case that is identified. Is that a reasonable use of
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resources compared with other priorities, such as
training?
Jean MacLellan: We think that it is a legitimate
cost, given the number of cases in which such a
strategic overview has not been taken, such as the
Borders case, a number of deficiency in care
reports or some of the issues that the Scottish Law
Commission highlighted nearly a decade ago. We
need the structure to ensure good practice.
Diane Strachan: Child protection committees
exist at the moment, but they are not statutory, so
our third consultation on the bill specifically asked
whether adult protection committees should be
made statutory. Seventy per cent of the
respondents said that that should be the case to
provide consistency in adult protection throughout
Scotland.
Mr Swinney: That all adds up to quite an
indictment of the way in which such services have
been planned over the years. Is that a central part
of the bill?
Jean MacLellan: Yes. We are trying to improve
practice.
Mr Swinney: I will move on to a couple of other
costs that have been highlighted to the committee
as being underestimated. The Association of Chief
Police Officers in Scotland says that the estimate
of the cost of police officers’ input into
implementing the bill would be not £644,000, as
set out in the financial memorandum, but £1.16
million. What are your thoughts on that difference?
Jean MacLellan: Dumfries and Galloway
constabulary did the original calculations for us.
When ACPOS’s figures came in, they nudged the
cost up. For example, we had costed for additional
police officers at £30,000 per officer and ACPOS’s
figure was, I think, £40,000. That is the difference.
Diane Strachan: ACPOS responded to our
consultation on the partial regulatory impact
assessment but did not raise the additional costs
with us at that point. If it had done so, we could
have considered them, but it has subsequently
sent additional costs to the committee.
Mr Swinney: Have you reflected on those?
Diane Strachan: As Jean MacLellan said, we
based our calculations on Dumfries and Galloway
constabulary’s costings of £30,000 per annum for
particular grades of officers, which ACPOS has
calculated as £40,000. We will consider that point
with ACPOS.
Jean MacLellan: We used those costings
because Dumfries and Galloway is a rural area
and is working towards putting an adult protection
committee structure in place.
Mr Swinney: Another major cost issue on which
we have not touched so far is general
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practitioners’ input into the process. Last week, a
representative of COSLA, speaking for wider
public authorities, suggested that it was important
to have GP input, which would involve locum
costs. Is that in any way factored into the costings
that you have put together so far?
Jean MacLellan: So far, we have factored in the
key individuals who are involved in inquiry and
investigation. GPs are included, but the role that
they undertake varies. For example, at the hard
end, they would make an assessment, a medical
examination and a detailed report, whereas, at the
other end of the scale, they may not be involved at
all and, somewhere in between, it might be
necessary to get an extract from a GP’s case
notes, so there is a range of possibilities for GP
involvement.
We have already taken into consideration the
general medical services contract and the quality
outcome frameworks that are associated with that,
but we are currently exploring whether we need to
factor anything else into those equations.
However, they already deal with, for example, the
detailed assessments that GPs need to carry out
for admissions under the Mental Health (Care and
Treatment) (Scotland) Act 2003. We are currently
exploring those issues in depth.
Mr Swinney: It is possible that that input may
have been underestimated but, from what has
been said, it sounds likely that that will be a
demand-led cost rather than an across-the-board
per capita cost.
Jean MacLellan: That is right. In many
instances, the GP might have no role other than to
say, “I know this individual and this is what I have
done for them to date.” In the scenario that I
described earlier, in which someone’s partner has
dementia, the GP may not need to be involved in
an examination if that could be unsettling for the
couple. The GP’s involvement might have no
obvious benefit if the person’s condition is already
known but the abuse was not known.
Mr Swinney: My final question is on the issue of
additional care managers, which seems to be
where the biggest gap arises. It was mentioned
that the case load figure of 23 cases per capita
was based on particular research. For the record,
what was that research and how was it carried
out?
Diane Strachan: The Executive published the
research in 2002 in the “Review of Care
Management in Scotland”. The research was
carried out by Kirsten Stalker. I do not have any
more details, but I could find the report for the
committee.
Mr Swinney: We can find the report from that
reference. For information, were COSLA and local
authorities involved in that research exercise?
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Jean MacLellan: I understand that to be the
case.
Diane Strachan: I think that five local authorities
were used as case studies in the research.
The Convener: We have no further questions,
so I thank both Jean MacLellan and Diane
Strachan for coming along to answer our
questions today. We actually have a wee bit of
time for our consideration of the bill, as it will not
be considered by the lead committee until
September, but we will publish our report in good
time so that the lead committee can use it in its
evidence taking.
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Adult Support and Protection (Scotland) Bill
I would like to thank the Committee for its careful consideration of the Adult Support and Protection
Bill contained in the Stage I Report. I am grateful that you are able to welcome the provisions in
Parts 2 and 3 in such a fulsome manner. I am also indebted to you for endeavouring to indicate ways
in which Part I may be revised whilst continuing to meet the policy aims. I will limit my remarks to
consideration of the points made in respect of this part and in so doing hope to offer some
reassurance prior to the debate scheduled for 23 November.
The Committee is right to point out that the Bill grapples with defining when it is appropriate for
public authorities to intervene in the private lives of individuals and when it is not. I think that we
would all agree that the barometer of a civilised society is how we support those who are unable to
protect themselves. However, interventions that may seem patronising or discriminatory are
inappropriate. Every effort bas been made to avoid that perception as outlined in my earlier response
to the Committee on 22 September about equal opportunity considerations. I do recognise that some
representations from disability organisations suggest that the balance between protecting and
enabling individuals to lead independent lives requires further refinement.
With this in mind, I am willing to narrow the definition of adults at risk to make clear that it will not
relate to all people with disabilities. I am also willing to reconsider the use of the term 'abuse'
throughout the Bill to reflect the Committee's concern that this is potentially stigmatising to those
who may have caused harm unintentionally. I also appreciate the importance of advocacy and, in
particular, of the role of an advance statement in making clear an individual's wishes in
circumstances where they may not be able to articulate these.
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However, as you know, there are some individuals in our society who do cause harm intentionally
and it is critical that this Bill introduces measures that prevent this. The Protection Orders are there to
do this but are all to be used only in those circumstances where it is absolutely necessary. I intend to
make this position clearer.
Finally, I can assure you that the role of the council officer appearing at section 7(1) is to be limited
to those who are competent to perform it in terms of their qualifications and experience.
I trust that I have conveyed how seriously I take the Committee's views. I look forward to continuing
to collaborate with you in delivering effective legislation to protect those who need it.

LEWIS MACDONALD
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol.4, No. 36 Session 2
Meeting of the Parliament
Thursday 23 November 2006
Note: (DT) signifies a decision taken at Decision Time.
Adult Support and Protection (Scotland) Bill – Stage 1: The Deputy
Minister for Health and Community Care (Lewis Macdonald) moved S2M5042—That the Parliament agrees to the general principles of the Adult
Support and Protection (Scotland) Bill.
The motion was agreed to (DT).
Adult Support and Protection (Scotland) Bill – Financial Resolution: The
Minister for Health and Community Care (Lewis Macdonald) moved S2M4377—That the Parliament, for the purposes of any Act of the Scottish
Parliament resulting from the Adult Support and Protection (Scotland) Bill,
agrees to any expenditure of a kind referred to in paragraph 3(b)(iii) of Rule
9.12 of the Parliament’s Standing Orders arising in consequence of the Act.
The motion was agreed to (DT).
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Adult Support and Protection
(Scotland) Bill: Stage 1
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-5042, in the name of Andy Kerr,
that the Parliament agrees to the general
principles of the Adult Support and Protection
(Scotland) Bill.
14:58
The Deputy Minister for Health and
Community Care (Lewis Macdonald): We
introduced the Adult Support and Protection
(Scotland) Bill principally to provide support and
protection for those people in our communities
who are vulnerable to harm, inadvertent or
otherwise, but who are not covered by existing
legislation. In 1993, the Scottish Law Commission
produced a paper on how best to protect
vulnerable adults, in which it observed that, at that
time, there was “little or nothing available” to
protect adults who were vulnerable but not
mentally disordered. The paper also noted
“an increasing awareness that abuse, deprivation and
exploitation of vulnerable adults generally occurs and that
the existing law is often not capable of tackling it
effectively.”

In 1997, the Scottish Law Commission published a
draft bill to address those concerns. Since then,
the Parliament has passed the Adults with
Incapacity (Scotland) Act 2000 and the Mental
Health (Care and Treatment) (Scotland) Act 2003.
The bill is designed to fill a gap. In the context of
the increasing numbers of people who are living
ever longer in old age, it will address the
vulnerability of those who are mentally well and
capable but who are nonetheless frail and at risk
of harm. The Adults with Incapacity (Scotland) Act
2000 provided groundbreaking new legislation for
managing the welfare or financial affairs of adults
who lack the capacity to manage those matters for
themselves. The Mental Health (Care and
Treatment) (Scotland) Act 2003 updated the legal
framework for people with a mental disorder. The
main aims of the bill are to update further the legal
framework to address the gaps that remain, which
include groups of people who are not covered by
existing statute and omissions in the range of
interventions that are available to provide support
and protection. In effect, those gaps mean that
practitioners currently have no means to access
some adults who are or may be at risk of harm.
We first consulted on many of the proposals that
are in the bill in 2001. Respondents to that
consultation indicated strong support for measures
that addressed a wider group than those with a
mental disorder. There was a high level of
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agreement about the need for the kind of
protection orders that are proposed in the bill.
Since then, as members will be aware, there
have been repeated calls from Age Concern
Scotland, the Mental Welfare Commission for
Scotland, the Vulnerable Adults Alliance Scotland
and others who represent older people and those
who are infirm to legislate for better protection of
adults. That is because abuse can happen in
regulated care settings such as care homes and in
family homes. It happens in relationships of trust,
in which it can be difficult for the individual who is
being harmed to seek the help that he or she
needs. Sometimes, that is because the individual
relies on the abuser for care and sometimes
because of fear of reprisal.
The bill is about unintended harm as well as
intentional abuse. Abuse, by definition, results in
harm, but harm does not always result from
abuse. The bill is intended to offer protection
against abuse and other causes of harm, because
the person who suffers inadvertently needs such
protection.
I recognise that acting to protect adults in those
circumstances raises some sensitive issues. That
is fully reflected in the Health Committee’s stage 1
report. I welcome the committee’s support for the
important provisions in parts 2 and 3 of the bill and
I acknowledge that its recommendations focus on
the critical issues in part 1. I am grateful for the
Health Committee’s careful consideration of those
issues and I thank the Finance Committee and the
Subordinate Legislation Committee for their
comments.
The Health Committee’s stage 1 report endorses
our approach to some provisions in part 1. In the
context of the general principles of the bill, the
committee supports the provisions that establish
rights of entry and inquiry and which put adult
protection committees on a clear statutory footing.
The bill’s main purpose is to provide protection
from deliberate and unintended harm. It is
important to recognise that harm to vulnerable
adults includes and encompasses abuse. Abuse
of older people—elder abuse—is a reality and one
of the reasons why we need the bill, but I am
happy to concur with the committee’s view that we
need to give sufficient emphasis to situations in
which harm is a result of self-neglect or the
pressures of caring rather than intentional abuse.
We will consider how that may be better reflected
in the wording of the bill at stage 2 so that we
explicitly provide protection from harm, including
abuse, rather than risk appearing to focus on
abuse to the exclusion of all else.
We will consider how the bill makes clear the
overlap with existing legislation. The bill reflects
principles that are common to other legislation,
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such as recognising the importance of the adult’s
known wishes. It is not intended to override the
advance statements that a person may make
about their treatment should they require
intervention under the Mental Health (Care and
Treatment) (Scotland) Act 2003, and we will
certainly consider how best to make that clear as
we go forward.
Advocacy is important in helping people to
communicate their views. The committee has said
that people to whom the bill applies should have
the same rights as those who are subject to
interventions under existing statute, and I am
happy to concur with that point. Part 1 offers
practitioners, for the first time, a range of options
for responding to actual or suspected harm, and
the underpinning principles put the individual’s
wishes first.
The bill requires better co-operation among the
agencies that are most likely to become aware of
an adult being at risk of harm. It places a number
of duties on local authorities and allows us to limit
the class of council officer who will be permitted to
perform the functions that are identified under the
bill. Ministers will use the order-making power to
define clearly the officers who are empowered to
act and the qualifications that they will require to
be able to use those powers.
The committee welcomed the rights of access
and inquiry. Sometimes, getting through the door
will be enough, as the opportunity for a
conversation with an appropriate professional may
give an individual who may be at risk the
information that he or she needs to make a real
choice. However, that will not always be the case;
hence the need for the further powers that the bill
confers. There are safeguards to prevent
inappropriate use of those powers. Protection
orders can be used only with the authority of a
sheriff. There is a balance to be struck between
acting immediately to prevent serious harm and
providing appropriate appeal rights to ensure that
actions are in proportion to needs.
I acknowledge that the most contentious of the
protection orders is the removal order. To grant a
removal order, the sheriff will need to be satisfied
that it is necessary to prevent serious harm to the
adult who is being removed. A removal order will
expire after seven days or any shorter period that
is specified in the order.
The bill provides for variation or recall of a
removal order when there has been a change in
facts and circumstances. However, such a
variation can never extend the period of the order
beyond seven days. There is no right of appeal
against a removal order only because the order is
of such specific and limited duration that any
appeal against it is unlikely to be heard until after it
has expired. As a result, an appeal that is heard
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after the order expires would not provide a
different outcome for the adult at risk. He or she
may instead seek a variation or recall of the order,
thereby providing an opportunity for the issue to
be looked at again by the court.
Christine Grahame (South of Scotland)
(SNP): Has the minister discussed the civil
shrieval procedures that would have to take
place? I see no mention of them. Will they be like
interim interdicts? How will they work?
Lewis Macdonald: We have taken appropriate
advice on the procedures, to which I will be happy
to return in the course of the afternoon to give
Christine Grahame more detail of the way in which
they will work.
In acknowledging issues that are raised around
protection orders, such as those that were raised
by Christine Grahame, I am happy to consider
what might be needed to make it clearer in the bill
how appeals procedures will function. We want to
return to that area at stage 2.
The bill aims to balance rights and protection. To
override an adult’s refusal of consent, where a
court is persuaded that it is withheld because
there is undue pressure, will be an absolute last
resort. We do not expect such circumstances to
arise very often. However, where a responsible
professional person is convinced that an adult is
refusing support and protection due to undue
pressure from another person, it is essential that
he or she is enabled to present the evidence of
that to a sheriff for their urgent consideration.
One of the most sensitive issues raised at stage
1 has been the definition of adults at risk. I agree
that we should respond to the committee’s
concerns in that area by seeking to narrow the
definition of adults at risk of harm in order to clarify
the bill’s intentions. There are people with
profound and multiple impairments and others with
cognitive impairment who are unable readily to
articulate their views. They are among the people
whom we seek to protect and support and we
must not lose sight of their needs.
The other measures in the bill are to enhance
the operation of the Adults with Incapacity
(Scotland) Act 2000, the Mental Health (Care and
Treatment) (Scotland) Act 2003 and the Social
Work (Scotland) Act 1968 by simplifying and
streamlining them to deliver the original policy
intentions. I believe that those measures, which
have been broadly supported, will achieve those
objectives.
We have considered carefully the views of the
Health Committee. Ministers will seek to respond
to those views in as positive a way as we can,
consistent with the fundamental principles of the
bill. On that basis, I hope that the bill can move to
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the next stage of consideration with broad-based
support.
I move,
That the Parliament agrees to the general principles of
the Adult Support and Protection (Scotland) Bill.

15:08
Shona Robison (Dundee East) (SNP): The bill
has had what I would describe as a difficult birth.
Perhaps that is because, as I understand it, its
origins lay with the Bichard proposals, from which
it was disentangled. Initially, the focus was on the
elderly, but the bill was broadened out to cover
other groups. Whatever its background, suffice to
say that it is a bill with a lot of difficulties, to which I
want to turn my attention.
We have no problem with parts 2 and 3 of the
bill; our problems are with part 1 and, in particular,
sections 3 to 38. As legislators, we have to
balance the involvement of the state in people’s
lives, and its duty to protect vulnerable individuals,
with the rights of those individuals themselves. I
do not diminish the fact that that is a difficult
balancing act.
The first problem is who is covered by the bill.
The minister said that there will be amendments at
stage 2, but a bill that has to be significantly
amended at stage 2 tells its own story. I hope that
the Executive will reflect on the drafting of the bill
for future reference. If a bill has to be substantially
rewritten, that should concern everyone in the
Parliament.
As the minister said, the bill is widely drawn.
There is potential for everybody to be covered at
some stage in their lives. The definition of adults at
risk includes those with disabilities and those who
have temporary illnesses, but surely the fact that
someone is disabled does not, in itself, make them
vulnerable. The disability organisations made that
point. It is someone’s disability along with other
factors that makes them an adult at risk. That
needs to be made clear in the bill. As the Health
Committee said, we need to make it clear exactly
whom the bill is designed to protect.
The second problem is the use of the word
“abuse”, which is not helpful because it is loaded
and accusatory. An adult at risk might have been
subject to benign neglect rather than deliberate
abuse. If their carer is labelled an abuser, that will
not help them to accept the perhaps badly needed
help that they require to continue with their caring
role. We know that the pressure on carers can
cause frustration and lead them to act in a way
that puts people at risk of harm, but if we are to
engage in positive discussions with carers about
how they can change that behaviour, the term
“abuse” must change. Use of the phrase “at risk of

29776

serious harm” is one way forward to address the
problem.
Clarification is needed of the bill’s relationship
with other legislation, including the Mental Health
(Care and Treatment) (Scotland) Act 2003. It is
important that adults who are covered by the bill
have the same rights as those who are covered by
the 2003 act, including, for example, the right to
advocacy services. I hope that the minister will
reflect on that.
The right of officers to enter premises is a
powerful provision in the bill and it should be
exercised only by those who are involved in
dealing with the legislation. At present, the bill
gives any council officer the power to enter
premises, but that must be amended. The minister
acknowledged that the power is far too wide.
The power to override consent is of greatest
concern because it is such a fundamental issue.
Let us remember that we are talking about an
adult who has capacity. Surely the power to
override their consent should be used only as a
last resort, when all other options have been tried
and it is necessary to avoid immediate harm. I am
afraid that the case studies that have been
given—not just by the minister, but by some of the
organisations that gave evidence to the
committee—are of concern. To me, they were not
cases of last resort and the intervention was
disproportionate.
I hope that the minister notes the concern about
the power to override consent. Are we really
saying that someone who has a chronic alcohol
problem, who refuses assistance or services but
who clearly has the capacity to make decisions
can be forced to accept help and may be forcibly
removed from their home for their own protection?
If the minister is saying that legislation should be
used to do that, he is mistaken. I know from my
years of experience working as a home care
manager that we cannot force people to accept
help even if they badly need it. The idea that home
care staff should force their way into someone’s
house, perhaps facing verbal or even physical
aggression as they do so, is not practical. No one
would want to see people being moved from their
home against their will, other than in exceptional
circumstances.
Neither of those situations is palatable, and I
cannot see either happening in practice. That
means that there is another danger with the
legislation, because it raises the expectation that it
can be used to sort out some of our difficult social
problems. Clearly, the bill will not do that and it is
not fair on anyone to raise those expectations.
There needs to be some honesty and clarity
about exactly what the bill can achieve. It cannot
be used as an excuse for people not to do their


489

29777

23 NOVEMBER 2006

jobs. In committee, we heard time and again about
cases in which, if the person responsible had been
doing their job properly when there was lots of
evidence that someone was at risk, the outcome
would have been different. We need to be clear
that, even with new legislation, if people do not do
their jobs properly and are not resourced correctly,
others will still be left in vulnerable situations. It is
a question not just of legislation, but of what goes
with it.
Having said that, I believe that there is a small
group of people who need protection and support
but who are not currently covered by the
appropriate services. The bill needs to define
clearly who those people are and what assistance
they can be given. There needs to be a two-way
process, with reciprocity in the bill to ensure that it
is not just a big stick to threaten carers and that it
provides the help that is badly needed.
The Executive must recognise the cross-party
concern about the bill. We want to salvage
something out of a badly drafted bill, and we are
happy to co-operate in doing that. With
reservation, and with the caveats that I have
outlined, we are prepared to support the general
principles of the bill at stage 1. We want the
serious issues to be addressed by the minister at
stage 2.
15:17
Mrs Nanette Milne (North East Scotland)
(Con): This may be a somewhat repetitive debate.
As we know, the general purpose of the bill is to
provide an overall framework of support and
protection for adults who are at risk of serious
harm. It has been described as being
complementary to both the Adults with Incapacity
(Scotland) Act 2000 and the Mental Health (Care
and Treatment) (Scotland) Act 2003, and will plug
gaps in that existing legislation.
I admit to having been somewhat sceptical
about the need for the bill when first presented
with it. I wondered whether its laudable goals
could not have been achieved by enforcing or
amending the legislation that is already in place
and ensuring that people do their jobs properly.
Parts 2 and 3 will do just that, by proposing
changes that will simplify and streamline the
protection of adults with incapacity in their welfare
and the management of their finances and
property. Those measures have been generally
welcomed as being beneficial to that group of
vulnerable people.
The controversial provisions in the bill are in part
1. Although 28 of the 33 organisations and
individuals who commented on it were generally
supportive, several submissions from bodies
representing groups whom the bill is designed to
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protect were against key elements of part 1. They
expressed concern that the bill could be seen as a
threat to the autonomy of people with disabilities
and, moreover, that it could create barriers to the
reporting of abuse by people who are fiercely
protective of their independence and fearful of
being perceived as unable to cope.
The majority who were firmly in favour of the
proposals in part 1 include those representing the
elderly, such as Age Concern Scotland. That
group has fought hard to expose elder abuse,
which it says is much more prevalent than is
generally realised. The Association of Directors of
Social Work cited problems in the existing
legislative framework in respect of gaining access
to individuals when there is evidence or suspicion
that an adult is at risk. The Association of Chief
Police Officers in Scotland was in no doubt that
the bill would enhance the protection of adults who
may be seen to be vulnerable. Given that balance
of evidence, I am prepared to accept that there is
a clear need for the bill.
However, the bill as introduced has given rise to
some serious concerns, which the Health
Committee flagged up in its stage 1 report. Those
concerns raise fundamental issues about the
balance between the reach of the state in its duty
to protect and the right of an individual to the
lifestyle of their choice. The committee
recommended several changes that are necessary
if the bill is to be accepted as a useful and
effective piece of legislation. I completely agree
with the committee’s recommendations.
In the bill as introduced, the definition of an adult
at risk could encompass potentially any adult in
the population. The definition needs to be
narrower and less discriminatory towards those
who have disabilities. The use of the term “abuse”
is unacceptable and could alienate well-meaning
and caring people who have been guilty of
unintentional neglect rather than deliberate abuse.
The bill’s use of such terms could lead to an
unwillingness to seek or accept help to improve
the circumstances of an individual at risk for fear
of being labelled as an abuser. As Shona Robison
mentioned, we need a less pejorative description
such as “adult at risk of serious harm”, which
sounds far less threatening to carers and to the
vulnerable adults involved.
Another concern is that the bill as introduced
could override rights that were established under
other pieces of legislation, notably the right to
advocacy and the right to make an advance
statement, which were provided for in the Mental
Health (Care and Treatment) (Scotland) Act 2003.
The fact that the bill provides for no right of appeal
against removal orders could, it is thought, be
challenged under the European convention on
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human rights. The bill needs to be amended to
take account of those concerns.

debate. Legislation in this important area is clearly
necessary.

The most controversial element in the bill is
undoubtedly the provision of powers that, in
certain circumstances, will allow protection orders
such as removal orders to be put in place against
the wishes of the adult at risk. Clearly, only in
exceptional circumstances should an adult with
capacity have their privacy invaded or be removed
from their home without consent. The power to
override an adult’s consent should be used only as
a last resort after all other options have been tried
and when it is necessary to avoid immediate harm.
Surely there must be a requirement that, before a
sheriff can make a protection order against the
wishes of a capable adult at risk, the local
authority must demonstrate that it has tried all
other options before seeking to override the adult’s
consent.

The reforms in part 1 of the bill are, frankly, of
immense importance. The protection of adults at
risk is, in the most general sense, of the greatest
importance and is a mark of a civilised society.
Parts 2 and 3 provide for useful reforms in closely
related areas. Most of those reforms are born of
the experience of the operation of existing
legislation, by which I mean primarily, but not
exclusively, the Adults with Incapacity (Scotland)
Act 2000 and the Mental Health (Care and
Treatment) (Scotland) Act 2003.

Sufficient resources must be put in place to
ensure that adults who are subject to protection
orders can be accommodated. The bill should
make it clear that no one can be removed from
home
without
appropriate
care
and
accommodation being available to them.
The definition of the council officer that is
referred to in section 7(1) needs to be tightened so
that the power to enter a person’s place of
residence is given only to appropriately qualified
and experienced individuals. That should be made
explicit.
I support the provision that each local authority
must set up an adult protection committee to take
a strategic overview in jointly managing adult
protection policies, systems and procedures at
local level. I agree with the Health Committee’s
view that the voluntary sector should be
represented on those committees.
Taking into consideration the fact that the
balance of evidence indicates that the bill is
necessary to enhance the protection of a
particularly vulnerable section of society, and
given the minister’s willingness to amend the bill to
take account of most of the concerns that I have
expressed—in particular, the need to strike the
right balance between upholding a person’s right
to the lifestyle of their choice and ensuring that
public authorities can intervene when there is
thought to be a risk of serious harm—my
Conservative colleagues and I are content to
support the general principles of the bill at stage 1.
We will pursue the appropriate suggested
amendments at stages 2 and 3.
15:23
Euan Robson (Roxburgh and Berwickshire)
(LD): I am particularly pleased to take part in the

I will deal with parts 2 and 3 first. It is clearly
right to amend the Adults with Incapacity
(Scotland) Act 2000 to allow someone with an
interest in the adult with incapacity to displace the
nearest relative—on cause shown—as the adult
with incapacity may not be in a position to do so.
The changes to power of attorney are similarly
helpful, as are sections 54 to 59, which deal with
the intromitting of funds. I hope that the minister
will pick up the Health Committee’s concerns
about points that the Scottish Legal Aid Board
made with regard to section 55. The sections on
intervention orders and guardianship orders are
similarly helpful. They are designed to make more
flexible the application process for those orders
and for their extension or renewal.
On part 3, the minister will have noted the
Health Committee’s suggestion—prompted by the
Scottish Association for Mental Health—that those
subject to compulsory treatment should not be
excluded from direct payments, and the important
recommendation that transitional arrangements be
established under the ordinary residence
procedure of the Community Care and Health
(Scotland) Act 2002, so that care packages
continue while local authorities seek to establish
funding arrangements. The appearance of a
considerable additional financial burden in the
course of the financial year can cause small local
authorities real difficulties, because their general
income base may be much lower than that of the
authority from which an individual has come.
I have no doubt that part 1 of the bill is
necessary. As members will know, there are
examples of protection not being available or
delivered to adults who are clearly vulnerable and
require it. The fundamental point is that the bill
leaves no doubt that local authorities have a duty
to make inquiries and that health boards and other
agencies must act in co-operation. I regard
sections 4 and 5 as critical.
I will quote briefly from an inspection report by
the social work services of my local authority.
Section 146 of the report makes the case for the
legislation. It states:
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“Clarification of some aspects of the legislation as it
relates to vulnerable people would be a positive
development, providing clearer criteria for their protection.
The Mental Health and Adults with Incapacity Acts address
the needs of people who have a mental disorder or who
lack capacity. A Vulnerable Adults Bill would include people
with learning disabilities and would be particularly relevant
for other vulnerable people who do not lack capacity and
who do not have a mental disorder.”

The bill is important to precisely those people and
in the interests of clarity.
In sections 4 and 5 of the bill, a clear circle of
protection is drawn around those who may require
help and assistance. The provisions are similar to
those relating to child protection. On umpteen
occasions, case co-ordination has been shown to
be particularly vital. The bill spells that out.
As other members have said, definitions are
critical. On balance, I tend to think that “harm” is a
more acceptable term than “abuse”, but we will
discuss that at stage 2.
I will make one or two other suggestions. There
is an appropriate hierarchy to the orders that the
bill establishes. Assessment, banning and removal
orders are generally acceptable, but I do not think
that they are ranked in quite the progressive way
in which they ought to be. Perhaps the minister will
consider ordering the provisions differently.
I agree that there should be an explicit
statement that removal is a last resort. That would
be helpful in clarifying the position for those who
need to operate the legislation. As other members
have said, we must know to where removal will
take place. We must ensure that, if there are
removal orders, there are places to which people
can go.
I would like to make two final points.
The Deputy Presiding Officer: It may be
helpful if I indicate that at this stage in the debate I
am not applying the normal time limits.
Euan Robson: Thank you. In that case, I will be
slightly more expansive than I would otherwise
have been.
It is clear that statutory adult protection
committees will be valuable. However, the minister
might consider an important additional provision.
Child protection committees currently exist and an
adult
protection
committee
was
recently
established in the Borders on a voluntary basis.
The bill ought to impose on adult and child
protection committees a duty at least to liaise.
Apart from anything else, it is important to have an
equivalent approach to the care and protection of
two groups in society. In addition, a person who
has required protection from a child protection
committee might be at a transitional stage and
need protection from an adult protection
committee. We must ensure that there is clear co-
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operation between the two bodies. I am sure that
in practice there will be such co-operation, but
nothing prevents us from making the intention
clear from a national perspective.
There should be a further, important duty on all
parties to keep proper records. My suggestion
emerges from practical experience—I will not go
into that in detail, but the minister is aware of the
situation. It is all well and good that the bill
contains a requirement to look at records, but
incomplete or unsound records might be no use.
They might be unhelpful or even misleading and
they might give a false sense of security. The
inclusion of a duty on all parties to keep proper
records would be an essential amendment to the
bill.
I welcome the minister’s intention to respond to
the
Health
Committee’s
proposals
and
recommendations, of which there are a
considerable number. I will not repeat the
committee’s concerns—other members have
mentioned them, in particular the concern about
the overriding of consent. In that context, stage 2
of the bill will be particularly important.
My party is pleased to endorse the general
principles of the bill, which we think is timely and
needed.
15:32
Roseanna Cunningham (Perth) (SNP): It is
often said that the committee system is the heart
and soul of what happens in the Scottish
Parliament, combining as it does the functions of
select and standing committees in the rather
different system at Westminster. Our legislative
scrutiny is front loaded—hence the fairly lengthy
and detailed process involved before the stage 1
debate can take place. The equivalent stage in
Westminster involves a debate on general
principles as a first step, followed by an
amendment procedure that does not really allow
for discussion of the principles of the bill.
It is worth emphasising that the committee stage
of bills in the Scottish Parliament is not intended to
be a rubber-stamping exercise. The purpose of
our front-loaded scrutiny, as opposed to the
approach in the other place, is to ensure that flaws
in draft bills are identified and drawn to the
attention of ministers and the Parliament, so that
the Parliament can pass legislation that works in
the way in which it was intended to work. If that
does not happen, the law of unintended
consequences haunts every piece of legislation.
That is particularly important in the context of the
bill, which will have far-reaching effects. It is fair to
say that the bill caused the Health Committee
considerable difficulties, to which I will refer.
Members who read the stage 1 report—I concede
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that probably few members outside the Health
Committee have done so—will quickly have
realised that there was a good deal of
ambivalence about the bill, which is evidenced in
the committee’s substantive recommendations for
change.

thought that the bill was fine—until they realised
that they were included in the definition, at which
point they became somewhat less enthusiastic.
Andrew Reid of Inclusion Scotland indicated that
disabled people should not be getting treated
differently from able-bodied individuals.

Members will see from paragraph 52 of the
report that committee members went to meet
people who would be directly affected by the bill,
including groups of older people in Fife, a group of
people who have mental illness in Edinburgh, and
a group of people with learning difficulties in
Glasgow. I thank Age Concern, SAMH and Enable
for helping to organise those meetings. The
meetings were essential, because we had learned
that a number of the groups that the bill is
intended to protect had significant concerns about
the bill’s implications.

Other groups such as Age Concern Scotland
and the National Autistic Society Scotland were
more positive. However, the division of opinion
was expressed throughout the committee’s
proceedings, to a greater or lesser extent, and it
was the principal reason for the committee’s
having such difficulty coming to a final view.
Ultimately, however, the committee had to come to
a view. Parts 2 and 3 were deemed generally
pretty uncontroversial and gave the committee
little concern. We are content with the provisions
there. However, we had significant reservations
about part 1, in particular the new powers in
sections 3 to 38. The bill raises fundamental
questions about the limits to state intervention, as
set against the individual’s right to personal
autonomy—the right to be wrong; the right to be
different.

When new legislation is enacted to provide
protections for people, we do not expect to find
such opposition. In some cases, there was outright
opposition. Members need only scan through the
Official Report of the evidence-taking session of
19 September to begin to see the problem.
Broadly speaking, there was a clear difference of
opinion between witnesses representing groups
dealing with the elderly and witnesses
representing some of the other significant groups
of people who are included under the definition of
adults at risk in section 3 as
“adults who, because they are affected by disability, mental
disorder, illness, infirmity or ageing, are—
(a) unable to protect themselves from abuse, or
(b) more vulnerable to being abused than persons who
are not so affected.”

Leaving aside the fact that that is potentially the
entire population at some time or another of their
lives, members need to remember that we are
talking about people with full capacity. The bill
includes the right to enter someone’s property
even against their will, as well as the right to
remove them from their own homes or to remove a
third party from the home. That was a particular
cause for concern.
I direct members’ attention to the sharp divisions
of opinion between different representative bodies
on the power to override consent, which is
contained in section 32. A discussion of the
evidence is contained in paragraphs 163 to 182 of
the Health Committee’s report. Members will note
that paragraphs 173 and 174 cover the most vocal
opposition from Kevin Morris, on behalf of National
Union of Students Scotland disabled students. He
castigated the bill as “patronising”. He said:
“The bill will take back a lot of what we have worked long
and hard for for disabled people.”—[Official Report, Health
Committee, 19 September 2006; c 3040.]

Capability Scotland reported that its clients

We took the view that, on balance, the bill has
the potential to fill a gap, although we had difficulty
pinpointing what that gap was. I am still not
entirely clear about that. We welcomed some
provisions. However, we felt that key definitions
were seriously flawed. There were also concerns
about the relationship between the powers under
the Adult Support and Protection (Scotland) Bill
and the powers contained in existing legislation.
Which would take precedence?
Our main concerns and recommendations can
be grouped as follows. First, they are to do with
the definition of adults at risk in section 3, which
we considered to be inadequate. It should not be
so all-encompassing and should not effectively
discriminate against particular groups. The
definition should be capable of being operationally
effective. We were particularly concerned that
such a central provision should not be amendable
by subordinate legislation. Indeed, that echoes
what the Subordinate Legislation Committee had
to say on the matter.
The term “abuse” is discussed in paragraphs
111 to 121 of the committee’s report. We felt that it
was an unhelpful term. During evidence taking, it
became crystal clear that it was expected to
encompass not just specific acts of commission
but also inadvertent actions and actions that might
broadly be categorised as being carried out with
the best of intentions, albeit misplaced. The term
also covers neglect and self-neglect. The
committee was of the view that the terms “abuse”
and “abuser” might inhibit complaints rather than
encourage concerns to be raised, particularly if the
so-called abuser is a carer who is unable to cope
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with the situation in which they find themselves.
The committee therefore recommends that the
term “abuse” be replaced with phrasing that is less
emotive and value laden, such as “at risk of
serious harm”.
On the interrelation between the bill and existing
legislation, the committee felt that the bill should
contain the same rights to advocacy services as
exist under the Mental Health (Care and
Treatment) (Scotland) Act 2003 and that it should
be clearly indicated that advance statements
similar to those covered by the provisions of the
2003 act should not be able to be overridden by
the powers under the bill. There was a concern
that there would be a bit of what one might call
“legislation shopping”, with officials deciding to
apply the principles of one bill because it did not
provide the same protection as the other.
Council officers’ entering premises was also
discussed by the committee. Apparently, as it
stands, any council official can enter premises to
undertake an assessment. The committee feels
that the bill should be a tad more specific in that
regard.
The committee considered appeals against
orders. There is no appeal against an assessment
order: the removal of an individual who is deemed
to be at risk so as to assess the situation. That
may just happen in the course of a day—we
accept that; however, we are not convinced that it
is appropriate for people to be removed from their
homes against their will without a right of appeal.
No such right of appeal is currently provided for in
the bill. I do not accept that the fact that there is a
seven-day limit on such orders bars an appeal.
The courts are accustomed to immediate
hearings—for
example,
interim
interdict
procedures can be triggered literally overnight.
The courts are well capable of dealing with that
kind of scenario.
The overriding of consent was perhaps the
single most controversial aspect of the bill to be
discussed by the committee. We believe that it
should be an absolute last resort, to be used only
when all other options have demonstrably failed.
However, much of the case-study evidence
unfortunately suggested that intervention would be
contemplated in situations in which it was not a
last resort.
The reciprocity and resources argument has
been mentioned and was discussed in the Finance
Committee’s report. We believe that, if someone is
to be removed from their home, there is an
obligation to place them in equivalent and
appropriate care and accommodation. The
committee believes that that should be stated in
the bill, although it is mindful of the concern
surrounding the availability of resources—
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including financial resources—to implement the bill
properly.
All those concerns have been raised directly
with the minister, who has said that he is willing to
narrow the definition of “adults at risk” to make it
clear that it will not necessarily relate to all people
with disabilities. He has also said that he will
reconsider the use of the term “abuse”, to reflect
our concern that it is unnecessarily stigmatising to
those causing unintentional harm.
The minister has said that he accepts the
importance of advocacy. I may have missed it, but
I hope he said that that will be stated in the bill. He
has also stated that he would accept the primacy
of an advance statement, and I hope that that will
be stated in the bill. He has said that he will clarify
that protection orders will genuinely be used only
when they are absolutely necessary. I ask him to
clarify, in his closing speech, that that means after
all other measures have failed. Finally, he has said
that he will seek to limit the definition of “council
officer” to those who are at least competent in
terms of their qualifications and experience.
Those assurances from the minister go some
way to alleviating the committee’s concerns,
although he has not accepted all our
recommendations.
I thank all members of the committee for their
participation, and I thank the clerks for all the hard
work that was done in the background. I also
thank all those who gave evidence on the bill. For
obvious reasons, some of them had a more
difficult time than others in the process, but I hope
that we made it as positive an experience as
possible.
No doubt, we will engage in further dialogue in
respect of the various issues that have been
raised, but for the present I can say that the
committee will endorse the principles of the bill.
15:43
Janis Hughes (Glasgow Rutherglen) (Lab): In
my time on the Health Committee, we have
scrutinised a raft of legislation on many subjects,
and the bill is definitely up there with those that
have engendered the most debate. As we have
heard, the committee deliberated long and hard
over its stage 1 report. It seemed that we had to
determine not only whether the bill was good law,
but whether it was necessary to introduce a new
bill or whether existing legislation was sufficient to
cover the areas that the bill seeks to address.
In common with the rest of the committee, I
welcome the measures that have been included in
parts 2 and 3 of the bill. They are sensible
amendments to existing legislation and they will
ensure that the bill delivers its stated policy aims.
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However, part 1 of the bill is more contentious and
raises the most significant concerns. I share the
committee’s view—and other members have
raised the issue—about the powers contained in
section 3 to 38.
It is often said that a civilised society is defined
by how it looks after its more vulnerable citizens.
We have a duty to ensure that the bill lives up to
its name and offers protection to those citizens.
Although I do not doubt that the bill could be
worthwhile legislation if it is eventually passed, it is
clear to me that it will require significant
amendment if it is truly to be fit for purpose.
I whole-heartedly agree with the minister’s
assertion to the committee in his letter of 17
November that
“there are some individuals in our society who do cause
harm intentionally and it is critical that this bill introduces
measures that prevent this.”

The question for the committee is whether or not
the bill as it stands introduces those measures in
an appropriate way.
There must be a careful balancing act to ensure
that we protect those in our society who are
vulnerable, but allow individuals the right to live
their lives as they choose. The bill should certainly
not be a policing mechanism. Because of the
definitions of the terms “adults at risk” and
“abuse”, I hope that the minister will agree that the
bill requires some refinement. I will elaborate more
on that shortly.
During one of our evidence sessions, the
committee heard from Kevin Morris, disabled
students officer for the National Union of Students;
he has already been quoted. Kevin told us that he
was
“scared by the general principles of the bill
of thought that lies behind it. The fact
encompassing is very dangerous. That
disabled people.”—[Official Report, Health
September 2006; c 3043.]

and the school
that it is allscares many
Committee, 19

That is why I was pleased to note from the
aforementioned letter that the minister is
“willing to narrow the definition of adults at risk to make
clear that it will not relate to all people with disabilities.”

Sometimes it might be necessary to use a
sledgehammer to crack a nut, but this is not one of
those times. I hope that the minister also takes
into account the committee’s views, which echo
those of the Subordinate Legislation Committee,
on deleting that part of the bill that permits the
definition of adults at risk to be amended by
subordinate legislation. That is a very important
recommendation.
I would like to minister to clarify the definition of
“abuse”. Fourteen of the 18 respondents who
made substantive comments on that had clear
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concerns about that definition. The committee felt
strongly that the term implies intentional, perhaps
even malicious harm and, although that does
happen—we are not saying that it does not—the
situation is often more one of benign neglect. To
label someone as an abuser in those
circumstances would be unhelpful in the extreme.
The minister has now told the committee that he
is
“willing to reconsider the use of the term ‘abuse’ throughout
the Bill”,

and I hope that the Executive will lodge significant
amendments on that point at stage 2. The
alternative term, “adults at risk of serious harm”,
was suggested during our stage 1 deliberations
and I am sure that there will be many other
suggestions. I look forward to hearing the
minister’s amendments.
The bill is aimed at widening the raft of
protection measures previously put in place by the
Parliament for those who are covered under the
Mental Health (Care and Treatment) (Scotland)
Act 2003 and the Adults with Incapacity (Scotland)
Act 2000. The acts ensure that those people have
a right to independent advocacy services. As we
have already heard from Nanette Milne, that is not
the case with the bill that we are discussing today.
It is vital that those who would be covered under
the bill have the same rights as those who are
covered by other, similar acts. I hope that we hear
a commitment to that from the minister today.
Having said all that, I support the bill’s aims
because I believe it to be well intentioned, and I
now believe it to be necessary, although I was not
convinced of that at the outset. However, I agree
with Shona Robison’s comments about the
number of amendments that are likely to be
necessary at stage 2. I have a sense of déjà vu,
because this is not the first health-related bill that I
have been involved with to be in this position. I
hope that the minister and his civil servants take
that on board.
I urge Parliament to support the bill at stage
also urge the Executive to work with
committee to deliver legislation that will
stigmatise Scotland’s vulnerable adults but
provide the necessary support to help them.

1. I
the
not
will

15:49
Christine Grahame (South of Scotland)
(SNP): As some members might know, I come to
the bill against the background of the Miss X case,
in which a lady with learning difficulties suffered
horrific abuse over a substantial period at the
hands of her siblings, to the point where her life
was put at risk. The faults in that case, and there
were many, were put down to the practice and
procedures of the social work department,
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including the failure to look at reports properly, the
failure to make connections and the failure to
follow up. One of the large failures was not to see
the young woman on her own, without the siblings
who were abusing her being in the background.
People might have thought that I would welcome
the bill because it would have provided the
opportunity to enter the lady’s house and speak to
her away from those who threatened her. In fact,
although a guardianship order was in place that
would have allowed the social work department to
enter the premises to see how the ward was
doing, it was not used.

Lewis Macdonald: I seek clarification from
Christine Grahame as to which places she thinks
should not be included in the bill, because I think
that the intention is evident.
Christine Grahame: Such situations occur
when people have capacity and against their will,
but the bill would allow a council officer to go to
their bank and look at their bank records. That is
just one matter of definition that I picked out of the
bill that gives me great concern.

“the question is whether the Bill takes a sledgehammer to
crack a nut”.

The more I read the report and looked at the
bill—I will speak about the flaws in the drafting—
the more I wondered whether it is too heavy
handed and will simply not deliver. The
Government is in the habit of producing legislation
that might not be necessary, despite which the
SNP will support the bill at this stage.
Nevertheless, I want to look at some of the
problems.

Euan Robson gave the game away when he told
us what I already knew, which is that there are
adult protection committees in the Borders. Do we
need to provide for such committees in the bill? Do
we need to set up a system and have procedures?
Where an authority has learned the hard way, it
draws together all its agencies and applies
procedure. Authorities do not need legislation to
do that.

Many of the definitions have been covered, but
let us consider one that has not—visits, which are
dealt with by section 6. The definition of “council
officer” has been dealt with, but let us look at the
next words in that section. It says that a council
officer

Euan Robson: The point is that if we put such
committees on a statutory footing, there will be no
doubt that they should exist. Although the Borders
committee was born of experience, it has provided
an example for others to develop. It would be fine
if all authorities did the same voluntarily, but if they
do not, there should be statutory provision.

“may enter any place for the purpose of enabling or
assisting a council conducting inquiries under section 4 to
decide whether it needs to do anything”.

That is extremely wide. I would like the minister to
tell me what kind of places ought to be covered.
Section 9, entitled “Examination of records etc”,
says in subsection (1):
“A council officer may require any person holding health,
financial or other records relating to an individual whom the
officer knows or believes to be an adult at risk to give the
records, or copies of them, to the officer.”

Subsection (5) says:
“Nothing in this section authorises a person who is not a
health professional to inspect health records”.

That is the only caveat; all other records can
simply be looked at and no notice is needed.
Subsection (2) says:
“Such a requirement may be made during a visit or at
any other time.”

A visit to where—the bank? All the bill says is that
a visit is to “any place”. Those are huge drafting
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issues that bother me. Does the minister want to
clarify anything?

The bill heaves with procedures—it is littered
with them. There are procedures to take people to
court, which the minister will explain; assessment
orders; and no right of appeal in certain
circumstances although it seems like a clear
breach of the ECHR not to have a right of appeal
where a banning order is in place.

Although I welcome the purposes of the bill, I
wonder whether it will change anything. One of the
interesting comments in the committee’s report
came from a witness who said:
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Christine Grahame: I cannot agree. The
process is happening in many places in Scotland.
The chief social work inspector could make plain
through her guidance that that is what she expects
local authorities to do. Do we need another layer
of bureaucracy, form filling, pen pushing and
paper clipping, which gets in the way of front-line
services and takes up manpower? That takes me
back to resources.
Examination of the evidence indicates that this is
not only my point of view. Page 11 of the Health
Committee’s stage 1 report lists the main concerns
of SAMH, Enable Scotland and Inclusion Scotland,
which covers 20 locally based organisations. The
first one is a whopper. It is that
“the Bill is unnecessary given existing legislation and
criminal law”.

Those are their words, not mine. They are also
concerned that it
“discriminates against those with disabilities by specifying
them in the definition of adults at risk”—
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that point has already been dealt with—and that it
“overrides some beneficial measures contained in existing
legislation.”

Those are grenades thrown at the bill. We must
bear in mind the other legislation that is in place
and the fact that we have guardianship orders. I
note that the evidence on guardianship orders is
that the procedure is “cumbersome and
expensive” and that we need to speed up the
process. Let us do that—let us speed up the
process of guardianship orders, which allow the
guardian to enter premises where they think their
ward is at risk.
For me, the jury is out on the bill. I will be
interested to see how the many fundamental flaws
in the bill, which range from simple matters such
as definitions—I know that they represent the
building bricks of the bill—to procedures, can be
remedied.
15:56
Christine May (Central Fife) (Lab): I think that I
may be the only non-member of the Health
Committee to participate in the debate so far.
Roseanna
Cunningham:
No.
Grahame is not on the committee.

Christine

Christine May: I beg Christine Grahame’s
pardon.
It may come as a surprise to members, although
I hope that it does not, to learn that we are all
getting older. We hope that we will continue to be
able to live independent lives and will be in full
control of our faculties for the rest of our lives, but
it is a fact that a significant proportion of us will
not. That means that we will require care and
support, possibly in a regulated care setting. I
hope that we will find ourselves in a setting in
which the care is—as it is in the majority of
cases—sympathetic, loving and safe.
It is not just in old age that care may be
required. As the minister has said, people are now
living longer with medical conditions that cause
incapacity, such as strokes. Many people have
increased dependency needs, require care and
are less able to protect themselves from abuse or
to deal with issues of poor care.
Young people with complex needs also move
from the children’s system into a very different
adult world. It has become clear from previous
work that has been undertaken by the
Parliament—the Adults with Incapacity (Scotland)
Act 2000 and the Mental Health (Care and
Treatment) (Scotland) Act 2003—that further
measures are needed, so we have this bill.
From what everybody has said, I think that it is
recognised that the bill is a well-intentioned and,
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arguably, needed extension of the protection that
the Executive has already given to those with
incapacity. As many other members have said,
this is undoubtedly a complex area and the bill
perhaps involves intervention to a greater extent
than has heretofore been the case in people’s
private family lives. The bill is not only about care
that is given in the regulated sector, in which
people have a job to do and it could be argued
that they should be doing that job properly to the
standards against which it can be measured. It
also covers people who are cared for, often at
great personal sacrifice, in their own homes by
relatives. I and others in the chamber are
members of the newly formed cross-party group
on carers. We have heard evidence in members’
business debates of the stress on individuals of
caring for a loved one with incapacity.
A considerable amount of concern has been
expressed in the debate about the detail of some
of the measures and about their potential impact.
However, the bill will set up a system whereby
there will be a single point of control, and that can
only be a good thing. It will place a duty on
agencies to investigate suspected abuse or harm,
will provide new powers to carry out assessments,
will create a range of options for intervention
and—crucially—will extend the powers to
designate individuals who should not be allowed to
work with people who require care. The extension
of the vetting and barring process will be a
significant benefit. The bill will do a number of
other things, too, so at this stage we should agree
to its general principles. However, as Roseanna
Cunningham has pointed out, we should not
simply go through a rubber-stamping exercise.
It should be acknowledged that there are major
concerns. I hope that the minister will give some
indication of the extent to which he acknowledges
those concerns and how that recognition will
influence his approach to stage 2. I invite him to
comment on whether he agrees that, as things
stand, there is a danger that we will create a
hierarchy of legislation involving the Adults with
Incapacity (Scotland) Act 2000, the Mental Health
(Care and Treatment) (Scotland) Act 2003 and the
bill, and that people might pick and choose the
provisions that they will apply.
I urge the Parliament to support the bill’s general
principles on the basis that there is a gap in the
existing legislation that requires to be filled, but I
support Janis Hughes in her request that the
minister and his officials take on board the
genuine concerns that have been expressed on
some aspects of the bill by members of all parties,
and I hope that the minister will give us a clear
indication of how he intends to address those at
stage 2.
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16:01
Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): When I first started to read the bill, I realised
that there was a need for people to be able to
enter patients’ homes to assess them but, as I
read through the bill, I began to wonder how on
earth its provisions could be implemented with due
care and attention, such that such action
represented the least restrictive option.
The legislation that I used as a general
practitioner will probably be knocked out by the
bill. The Law Society of Scotland highlighted in
evidence and has subsequently reiterated that the
bill will mean that it will no longer be possible to
use section 47 of the National Assistance Act
1948 to remove adults who are not mentally
disordered or incapable, but who through selfneglect are living
“in circumstances of serious squalor and risk to health.”

The Law Society has made it clear that if the bill is
enacted, people in that position will not be
covered.
Although the definitions must be examined, I am
happy to give the bill my support at stage 1
because the minister has suggested that he will
tackle that issue and a few others, including the
powers of local authority officials. The fact that
council officials will have the ability to question the
autonomy of a person who has capacity is
extremely worrying, especially given that, as I read
the bill, that could take place anywhere—in a
nursing home, for example, or even in the ward of
a hospital. There will be no restriction on the
premises that a local authority official may enter if
there is any suggestion that someone with
capacity is endangered at any time of their life.
Although I welcome the provision, people will
have to be properly trained. Such training should
be available not only to local authority officials, but
to GPs, because it might be appropriate for a
person’s GP to accompany the local authority
official on such an occasion. Quite often, the GP
will be well known to the person. If the right people
enter a person’s house to assess them, it might
well not prove necessary to go through all the
court procedures that give rise to the doubts that I
have about overriding a person’s autonomy. If
someone does not want to be removed, it is quite
a serious matter to create a power to allow them to
be removed. I believe that people’s human rights
are under threat—we have been told that human
rights will not be violated, but I am not sure about
that.
People will need to understand the legislation
and realise that the bill fills a gap. Given that they
will need to be sure that they know which piece of
legislation they are acting under, they will need
advice before they move.
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In the past, I would have thought that it was
rarely necessary to enter someone’s home without
their consent, but I can see that in the future, with
so much work being done in the community and
so many people under strain because they do not
have the support that they need, even carers who
care very much for people may in some
circumstances put themselves and the person for
whom they are caring at risk. They therefore need
support.
We need to know where people are going to be
removed to, and it needs to be up front that it is of
a high standard, equal to their current
accommodation. As we already have difficulty
finding accommodation for people who need
respite, who are homeless or who need to be
removed for other reasons, I do not know where
such accommodation will be found.
It is great that professionals will be working
together but, like the General Medical Council, I
am wary about confidentiality of health records.
That has been mentioned by other members.
From the point of view of a patient’s rights, we
have to be careful about giving out information.
Their wish not to have information passed on
could be overridden. On the whole, professionals
try to be careful about that.
Christine May: Does Dr Turner agree that some
of the dreadful cases in the past have arisen
because of reluctance to share such information?
Dr Turner: Christine May is correct. People
need training in how they should use and share
information. I believe that people should share
information. I also believe that people should be
given time to attend adult protection committees.
When I was a general practitioner, I found it
difficult to get time off. I had to be replaced by a
locum to be able to attend a meeting to discuss
the needs of patients—usually children.
Other members have raised good points, all of
which I agree with. The bill has been introduced
with a good heart. It required a lot of work before it
was presented to us, and it needs considerably
more work, which the minister seems prepared to
do. Although I am willing to go along with the bill,
we need to be careful when we are introducing
legislation that will override a person’s rights.
16:07
Helen Eadie (Dunfermline East) (Lab): I am in
no doubt why the people of Scotland need the
Adult Support and Protection (Scotland) Bill. It is
clear to me, having sat through the Health
Committee’s evidence sessions and having read
the submissions, that there is majority support for
the bill. The evidence that the committee heard
and received came from the voluntary and
statutory sectors. All the written and oral evidence
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pointed to the need for the bill. Organisations such
as Age Concern and Help the Aged told us that
they believe that elder abuse regularly goes
unreported, often because victims are too
embarrassed, but also because they are
sometimes simply unable to report it. More than 40
organisations under the banner of the Vulnerable
Adults Alliance Scotland lobbied the Scottish
Executive to introduce legislation to protect adults
of all ages who are at risk from abuse. As other
members have said, the Scottish Law Commission
produced a report in 1997 and its work reflected
the concerns of the Mental Welfare Commission
and the social work inspectors. By introducing the
bill, the Executive has responded positively and is
clearly determined to support all those calls.
We know the reasons why many victims fail to
report the abuse—other members have spoken
about that. I am convinced that there are people in
Scotland who need help but who will not get it if
the bill is not passed. The bill is needed to allow
suspected harm to be investigated, for those
individuals who may have capacity but who, for a
variety of reasons, are unable to exercise their
choice. The proposals in the bill represent a
solution to the difficulties of securing appropriate
help and assistance.
The bill will make it someone’s responsibility to
investigate reports of abuse and it will require all
agencies to work together to investigate those
reports—that does not happen at the moment. It
will also ensure access to people who may be
victims of abuse where access is being denied.
That is to support the older person’s right not to be
abused and to offer them help and support if they
need or want it. We heard during evidence that
that was part of the problem in the Scottish
Borders Council.
As a consequence of the work undertaken by
the Scottish Executive and the reference group
that it established, and of the analysis of
responses to its consultation, the Scottish
Executive decided that it would no longer use the
term “vulnerable adults”. The term was felt by
disability groups in particular to be unhelpful and
potentially labelling.
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Milne and by Christine May—who is no longer in
the chamber—
Christine May: Yes I am.
Helen Eadie: I am so sorry—I meant Christine
Grahame, not Christine May.
The response to those questions by Adrian
Ward of the Law Society of Scotland was
compelling. He said:
“I strongly believe in the need for the bill for adults at risk
of abuse. I first advocated such a need publicly at a
conference of United Kingdom social work people in 1990. I
said that there was a clear need for better awareness,
better systems and better legislation to address the broad
area of deprivation, exploitation and abuse. In my own
practice, even in the past few weeks, I continue to see
cases in which there is that need.
In a broader context, the bill covers the third of three
areas. We have the Adults with Incapacity (Scotland) Act
2000 and the Mental Health (Care and Treatment)
(Scotland) Act 2003, and the Adult Support and Protection
(Scotland) Bill is just as necessary as the other two pieces
of legislation. I urge the committee to watch out for whether
we are leaving any gaps in the broad coverage of the great
variety of needs that all these pieces of legislation look at. I
have flagged up a concern that part 1 of the bill has
narrowed to focusing on abuse, although issues of
deprivation and exploitation remain significant.
It should also be borne in mind that the 2000 act deals
with people who are considered incapable under its terms
and that the 2003 act deals with people who are considered
mentally disordered under its terms, but there are others
who are vulnerable and who need protection. In addition, if
the bill is enacted, some of the protections in it will better
address some of the needs of people within the categories
addressed by the 2000 and 2003 acts, so I welcome the
bill.”

I welcome it too.
Shona Robison: In which cases would the
member think it appropriate to override the views
of an adult with capacity who did not want an
intervention?
Helen Eadie: I will return to that point later in my
speech. The point was covered by a Mr Graham, a
physician who gave evidence to the committee on
the bill.
Mr Ward continued:
“I am concerned that the bill has narrowed to focusing on
abuse rather than maintain the wider picture with which the
process started, and I fear that that may leave gaps.
However, those aspects can be addressed during the bill’s
passage.”

Great efforts have been made by the Scottish
Executive to engage with a range of organisations
to seek their views on the proposals. The
engagement
involved
meetings
and
the
establishment of a reference group. That group
included organisations such as Enable, Capability
Scotland, the Royal National Institute of the Blind,
RNID, Sense Scotland and the Scottish
Association for Mental Health among others.

He then continued:

The Health Committee listened carefully to the
concerns of the disability organisations that gave
evidence. In response to questions put by Nanette

“Again, however, I have made submissions about how
the proposed improvements can in turn be improved. The
bill’s improvements would not change the intention of the
2000 act, which we met to discuss when the Parliament

I agreed with Mr Ward when he said:
“I believe that the proposed amendments to the 2000 act
would be improvements and that they are necessary.”
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started. The 2000 act was the Parliament’s first major piece
of legislation. Five or six years down the line, we have
experience of working with it and we know the aspects that
are causing unintended difficulties. As a general point,
members of a unicameral legislature must be aware that,
when we enter a new field, although we all try to get it right,
a few years down the line this or that could be improved
and that some things are not working out as well as they
might.
The bill addresses two issues that cause problems in
practice and problems for the people out there whom the
legislation is meant to serve. First, the issues connected
with getting all the reports marshalled and put before the
court without any of them being more than 30 days old will
be addressed by the bill. Those issues have been a source
of many problems, some of which have been quite artificial,
given that many of the people to whom the 2000 act applies
have long-term conditions such as dementia. Secondly, the
bill will deal with the issue of caution—it is spelled “caution”
but pronounced “cayshun”—which is the guarantee bond.
Tomorrow, a man is coming to see me who is his wife’s
financial guardian. He has a bill for £375, her estate is
reduced to £22,000 and he wants to know what he can do
about that.”

I will have to skip some of my comments, but I
want to mention banning orders. In the evidence
that we gathered, the proposed banning orders
attracted the most comment of all the protection
orders. I asked our witnesses to comment on how
effective banning orders would be. In particular, I
asked Adrian Ward to comment on his view that
the term “banning order” is imprecise and unduly
emotive and should be replaced with the term
“exclusion order”. We should listen to what he
said:
“I believe that I am personally responsible for the concept
in the bill that, sometimes, it is better to remove the person
who is causing the problem rather than the victim. I remain
of that view. There are occasions when it is unreasonable
that the victim should have to leave home and it might be
better that a clearly identified person who is causing the
problem should be the one who is removed from the
setting. That is a clear concept and one either agrees with it
or disagrees with it.”

I happen to agree with it. Adrian Ward continued:
“The question whether what should be imposed is a
‘banning order’ or an ‘exclusion order’ is a matter of
terminology. You will have picked up on the fact that I do
not greatly like the terms ‘abuse’, ‘abuser’ and ‘banning
orders’. I prefer ‘harm’, ‘risk of harm’ and ‘exclusion
orders’.”—[Official Report, Health Committee, 5 September
2006; c 2971-72 and 2982.]

The bill is invaluable and must proceed to stage
2. As has been said, we want to send out a
message to potential abusers throughout Scotland
that it is no longer acceptable in Scotland to harm
vulnerable people. We have the chance today to
do something about the situation. I hope that
members support the proposals.
16:16
Robin Harper (Lothians) (Green): During the
previous session of Parliament, in 2002 to 2003, I
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tried to have hate crime legislation extended to all
the groups that are identified under European
employment law as subject to discrimination. That
seemed to be the simplest way to get a list of
groups that are subject regularly to discrimination.
There are six such groups: women; the lesbian,
gay, bisexual and transgender community;
minority communities on the basis of race; minority
communities on the basis of religion; the elderly;
and disabled people. I am absolutely convinced of
the necessity for the bill because, at that time, the
Executive, in discussions with Equality Scotland
and in response to parliamentary questions that I
asked, said that it could address our concerns, but
through legislation other than that on hate crime.
The bill is a proposal for that other kind of
legislation.
The appalling and unbelievable level of
mistreatment of elderly and disabled people is
apparent in the research that Equality Scotland
carried out in producing the proposal on hate
crime. That situation has been one of the biggest
surprises to me about what happens in our
country—it is unconscionable. It is absolutely clear
that the bill is not before time. However, I am
conscious of the concerns that have been raised
by Shona Robison, Roseanna Cunningham and
Christine Grahame, who asked whether the bill will
change anything.
One particular concern is that the bill could place
pressure on carers, who might be alarmed by the
idea that they, in a time of extreme pressure,
without being able to seek the kind of help that
carers need, might come to suffer. As Christine
May observed, we now have a group in the
Parliament that campaigns for more support to be
given to carers, so it would be extremely sad if any
carer was treated as if they were an abuser when
the case might be one of neglect or even
mistreatment that occurred under intense pressure
of the sort that few members could imagine or
comprehend.
My other concern is about parliamentary time
between now and the election in May, because
there is a parallel and linked bill—the Protection of
Vulnerable Groups (Scotland) Bill—that will
complete stage 1 at the beginning of the new year.
That detailed bill is already attracting a huge
amount of criticism. It supports the Adult Support
and Protection (Scotland) Bill, and needs to be
considered in that context.
I urge the Executive to take on all the concerns
about the bill and to lodge as many stage 2
amendments as it can to address them.
Otherwise, the Parliament should ask for more
time to consider the bill. The Parliament may also
want extra time to consider the Protection of
Vulnerable Groups (Scotland) Bill. Those are two
extremely important bills, and we should give them
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the time that they deserve. If we cannot get that
time in this parliamentary session, they should be
held over until the next session, so that we are
able to make two really good pieces of legislation.
16:21
Euan Robson: It should be clear to the minister
from the debate that parts 2 to 4 of the bill will not
cause him a great deal of difficulty. The interest
will focus on part 1. I will pick up one or two points
in the best order that I can.
The definition of adults at risk will be important,
and it is welcome to have the minister’s helpful
remarks and his commitment to consider it
carefully. We will need to be clear about what the
minister’s amendments say. There will doubtless
be considerable debate at the Health Committee
on that point. It is important that we establish the
definition and that it should not thereafter be
amendable by statutory instrument. It would be
unfortunate if that was the case, particularly if it
was amendable under the negative procedure.
I ask the minister to reconsider
section 87A of the Social Work
1968, which introduces a power to
for persons placed from outwith
appears to allow ministers to alter
needs further consideration.

proposed new
(Scotland) Act
modify that act
Scotland, and
a statute. That

The minister said that he will reconsider the
definition of “abuse”. A number of possible
definitions have been advanced and, as I said
earlier, “harm” might be a better and more helpful
term.
Members made a number of suggestions on the
powers of officers to enter premises. It has
helpfully been said that the term “council officer”
will need more clarification. However, we must
understand what is meant by phrases such as
“any adjacent place”. If the minister is not minded
to change the wording, a Pepper v Hart statement
as to what is meant by “any adjacent place” might
be helpful at stage 2 or 3. The powers to enter
premises will have to be used sparingly and
carefully. They should not be regarded as a
general right to barge unwelcome into any home.
Roseanna Cunningham made a point about
respecting different lifestyles. I am sure that that is
the Executive’s intention, but the minister must
make clear remarks to that effect at stage 2. It is
important to respect the fact that there might be
differences in what is acceptable between
generations, given that younger people might
enter older people’s homes. Differences arising
from custom and practice or upbringing need to be
respected. Certain standards that a younger
generation might apply to a particular situation
need not be the same standards that an older
generation would apply, for understandable and

29800

acceptable reasons. We can return to that at stage
2.
It is important to include advocacy in the bill.
Robin Harper made an interesting point about the
effect on carers. I had not previously considered
that carers might think that the bill was somehow
threatening to them. I had considered the
alternative—that it would be helpful to them to a
considerable degree. The issue is interesting and
will need to be considered further.
Section 5, which describes the additional
agencies to which the bill applies, could specify
the police, because they are important. I know that
they are included in a general description, but it
would be helpful if they were specified.
The most important feature of the bill relates to
what I describe as a circle of protection around the
people who need it. So often, we have seen a
communication breakdown in that circle of
protection, such that the people who had evidence
and understanding did not pass it on, or only an
incomplete picture was available. I hope that the
bill will ensure that that does not happen again. Of
course there will be incidences of human failing,
but the policy intention should be clear.
Adult protection committees, which will be put on
a statutory footing, are important, because they
are a focus in that circle of protection. With all due
respect to the member who suggested this, who is
no longer here, it is unfair to suggest that they are
just a prescription for bureaucracy and additional
members of staff. If that were the case, they would
not be worth while. The fundamental purpose of
those committees, which is of considerable
importance, is misunderstood.
It is important that recommendation 23 in the
Health
Committee’s
report,
on
advance
statements, is implemented.
Overall, I remain convinced that the bill is
important. It covers what might be considered to
be gaps in statutory provision. Moreover, it should
leave no doubt, which has arisen in the past
among public authorities about how they should
proceed when confronted with people who need
protection. The ethos of the bill is correct and it is
worth while, which is why I commend it to
members and hope that it is successful this
evening.
16:29
Dave Petrie (Highlands and Islands) (Con):
This has been a good debate, with two significant
outcomes. Although the bill has general crossparty support, members have asked whether it is
really necessary or whether existing legislation
could be amended accordingly.
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I agree with Shona Robison, who asked whom
the bill will protect, because that is not clear at all.
However, the minister was right to say that
individuals’ wishes must come first.
Nanette Milne was right to be sceptical.
Amendments to existing legislation might be more
appropriate. The definition of adults at risk must be
narrowed. The fact that there is no right of appeal
must have ECHR implications.
Euan Robson is right to say that it is vital to
protect adults who are at risk. The bill clarifies
local authorities’ duty to do that, but I am reminded
of the situation with children’s panels. If we
remove adults, where will we remove them to?
Children’s
panels
have
had
horrendous
nightmares with regard to limited residential
establishment provision.
Our party has received the bill reasonably well.
The bill’s premise is perfectly logical: it is an
attempt to fill the gaps in existing legislation and
create a policy that will protect and serve all
vulnerable people in Scotland, which is
commendable. The need for such legislation is
undeniable, although the need for a new bill is
questionable.
Particularly interesting is the proposal to create
adult protection committees that are responsible
for co-operating with public bodies to protect those
who are deemed to be adults at risk. The definition
of adults at risk needs to be revised, but such
individuals clearly deserve individual care and
attention. Adult protection committees will have
the sole responsibility of looking after the wellbeing of vulnerable persons and they will direct all
their funding and resources to that cause. They
are expected to have a great deal of influence in
monitoring the care of at-risk adults.
In its submission on the bill, Age Concern
Scotland stated:
“the Adult Support and Protection (Scotland) Bill gives
out a strong message that abuse in any form against any
individual is unacceptable and that those who may be more
at risk of abuse because of their life circumstances will be
offered additional protective measures.”

No person in Scotland should suffer because of
their psychological, financial or social situation.
The bill aims to tackle those issues. Its intention
appears to be to protect those who cannot protect
themselves and to come to the aid of those who
are taken advantage of by others. The bill’s
provisions will also be used to intervene in cases
of benign neglect, where a care giver
unintentionally neglects their charge, but neglect is
nonetheless present.
My party signed up to the bill in committee, but
we did so on the understanding that significant
changes will have to be made at stage 2. We
agree with the Health Committee’s recommended
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changes and we look forward to the minister’s
response to our concerns. In supporting the bill,
we must be careful to avoid overstepping social
boundaries in relation to the autonomy and
independence of adults with disabilities and to
avoid patronising those whom we categorise as
adults at risk, who might consider that they are
perfectly capable of caring for themselves. It will
be tricky to define exactly who is considered to be
at risk, but the current definition must be refined.
As it stands, every individual in the chamber could
be considered an adult at risk to some degree.
There is also concern that, if authorities are sent
into homes to investigate complaints—from
outside sources—of neglect or abuse, that might
discourage those who are in possible danger from
reporting abuse. Many people who receive care
within the home are extremely defensive of their
independence and fear that asking for help might
indicate that they are unable to cope with their
situation or their autonomy. In evaluating and
expanding the bill, we must be careful to consider
the concerns of those who will benefit or suffer
from it.
There is concern that individuals might be
removed from their homes before adequate
services are available to them. We must not get
ahead of ourselves when we consider the financial
constraints of the legislation. We must be sure that
appropriate funding and resources are available to
provide for adults at risk if it is necessary to
remove them from their living situation. If we do
not make available appropriate funding, we cannot
expect local authorities to cope with the demands
that implementing the bill will surely place on
them.
It is clear that the provisions in the Adult Support
and Protection (Scotland) Bill respond to the real
need for increased protection of those people who
are considered to be adults at risk. Existing
legislation has attempted to tackle the issues that
affect individuals who suffer from abuse and
neglect in Scotland, but no bill on the matter has
been as comprehensive as the one that we are
discussing today. I look forward to the future
evaluation and discussion of the bill when the
Executive has recognised and responded to the
Health Committee’s concerns.
Accordingly, we support the bill.
16:34
Shona Robison: This has been a useful debate
that has left the minister in no doubt about where
changes to the bill are required.
Euan Robson said that the bill is the mark of a
civilised society. That may be true if it does what
the Executive says it will do, but that is what
concerns are being expressed about. He also said
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local authorities will be left in no doubt that they
have a duty to take action to protect vulnerable
adults. Of course, they should be doing that
already. He said that the bill would work in the
interests of clarity, but the system should already
be clear. He also talked about the establishment of
adult protection committees but, as Christine
Grahame pointed out, that has happened already
without the bill.
Euan Robson made a reasonable point about
the need for the bill to provide for appropriate
accommodation in relation to reciprocity. We all
agree with that.
Roseanna Cunningham talked about how the
law of unintended consequences can haunt
legislation, and that is what we are concerned
about. We are not being difficult when we raise
concerns; as legislators, we want to ensure that
the law that we pass does what it is intended to do
and does not have unintended consequences from
which we have later to pull back.
There is undoubtedly ambivalence about the bill,
as Roseanna Cunningham said. She mentioned
that various groups have expressed concern,
particularly those which represent disabled people,
whom the bill intends to protect. We need to listen
to those who will be affected by the bill, in
particular when they raise genuine concerns about
the bill being patronising and taking away rights. It
is the minister’s duty to reassure them on those
points.
Roseanna Cunningham also talked about key
definitions that are flawed, which has been a
theme throughout the debate. She talked about
equivalent and appropriate accommodation, which
is similar to a point made by Euan Robson, and
the necessity for the minister to accept the Health
Committee’s recommendations. He has accepted
some recommendations, but others will be the
subject of further debate.
Janis Hughes talked about the need for
significant amendments if the bill is to be fit for
purpose. She said the bill should not be a policing
mechanism. I totally agree with that, and it is of
concern that the bill is being perceived in that way.
She also made the point that 14 out of 18
respondents were concerned about the term
“abuse”, which the minister has said he will
address at stage 2. We will need to see what he
comes back with on that.
Janis Hughes also mentioned the rights to
advocacy that must be included, and we agree
with that. She talked about déjà vu in referring to
extensive amendments at stage 2—the Mental
Health (Care and Treatment) (Scotland) Act 2003
comes to mind. There were about 600
amendments to that legislation at stage 2; I hope
that we will not have to deal with so many
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amendments at stage 2 of the bill. I would have
thought that lessons might have been learned
from the 2003 act. The Executive has to get a bill
right at stage 1 when it can. There will always be
amendments at stage 2, but the minister must
acknowledge that amending fundamental parts of
a bill at stage 2 shows that it was badly drafted.
We should not have to redraft fundamental
elements of the bill at stage 2, but that is what we
will have to do.
Christine Grahame challenged us all on the
need for the bill, and she made some valid points.
She talked about the fact that failure in procedures
and practice was at the root of the Miss X case,
and she asked whether the bill would have made
any difference. The jury is out on that. She also
made points that had not been made previously
about the terminology in the bill. She referred to
visits, to the wide ability to enter any place in the
course of inquiries into an adult protection case
and to the fact that the examination of records
could include the examination of personal
information against a person’s will. That takes us
back to the issue of consent, which gives all of
us—certainly Scottish National Party members—
cause for concern.
Christine Grahame also asked whether the lack
of a right of appeal where a banning order is in
place had ECHR implications, which is a valid
question, and she suggested that other things,
such as the speeding up of the guardianship
orders process, should be happening anyway.
That point was worth making, as there are
concerns about that process.
Christine May discussed the role of carers and
their need for support. We all agree with what she
said in that respect. She talked about the single
point of control in the system and the creation—to
an extent—of the duty to investigate. Someone will
have responsibility for that duty, but it is a concern
that, in Scotland in this day and age, legislation
must be passed to make a duty out of something
that should already be the job of someone who
works in social work services. It is in that context
that we must reflect on having to pass the bill. We
must ensure that people are aware of their
responsibilities in their work and that they receive
the appropriate back-up and have enough
resources to do their jobs to the best of their
abilities.
Jean Turner spoke about the training that will be
required to ensure that the legislation is
adequately implemented. Her point was well
made.
Unlike the rest of us, Helen Eadie was glowing
about the bill. Perhaps she does not share the
concerns that other members have, about which,
as I said, the minister has been left in no doubt.
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Finally, Robin Harper talked about hate crimes
against elderly people. Of course I accept what he
said, but I am not sure that the bill will combat
such crimes. Societal attitudes must change, but
we must be cautious about always looking to
legislation to fix societal problems. Education is
needed to change attitudes. Legislating can
sometimes seem an easy answer, but it can make
problems even more difficult because it is often
not the answer.
The tone of the debate and the content of
speeches by members of all parties should give
the minister a clear indication of what is required
at stage 2. I hope that we can make the bill into
legislation that will have a practical effect and will
achieve what people have set out to achieve. With
the caveats that I have mentioned, we are, as I
have said, happy to support the bill at stage 1.
16:43
Lewis Macdonald: The sensitivities surrounding
the important issue of the proper protection of
vulnerable adults have been highlighted in the
debate. Acknowledging that abuse can exist or
that frail elderly people can be at real risk of
unintended harm is not always comfortable, but all
members will be aware of cases involving such
abuse or risks from their constituencies—such
cases have been mentioned—or from media
reports. Our task is to find a way of protecting
vulnerable people from harm or abuse—one that
will not be unduly intrusive on their rights. We want
to clarify what the boundary ought to be between
the reach of the state and the right to choice and
privacy of capable but frail or vulnerable adults.
We certainly do not intend to create a means of
unnecessary intervention; rather, we want to
enable the state to be an advocate that gets on
the side of individuals who have capacity but who
are not fully able to exercise choice for one reason
or another.
I welcome the indications that most members
have given that they support the general principles
of the bill, although I recognise that that support is
qualified by a shared recognition of the need for
further debate on and amendments to it. In a
sense, Roseanna Cunningham dealt with the point
that Shona Robison made towards the end of the
debate. It is entirely proper that bills that are
introduced into the Scottish Parliament are
properly scrutinised at every stage. There is no
merit in thinking that committees ought simply to
rubber stamp proposals or that we should always
aspire, before we even reach stage 1, to answer
all possible questions that might arise in drafting
legislation, try though we might.
The point of the process of scrutiny of new law
by committees of the Parliament is that the
committees ought to add value to what comes
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before them. One cannot take that view and at the
same time say that a new bill should contain
nothing of substance that needs to be amended or
improved.
Legislation is sometimes required even when we
believe that existing statute ought to provide
people with protection or that existing duties ought
to be carried out in a way that provides such
protection. Good law can include measures that
clarify and consolidate, as well as measures that
innovate. The bill does all those things.
John Swinburne (Central Scotland) (SSCUP):
Is the main driver of the bill the medical
profession, social workers, the legal profession or
society in general? In the past 50 years or so there
has been legislation—possibly flawed—that has
dealt adequately with the problem in the majority
of cases. In what way will the bill improve matters?
Lewis Macdonald: Nanette Milne was right to
identify the fact that the great majority of
organisations in all the sectors to which John
Swinburne refers that gave evidence to the Health
Committee supported the general principles of the
bill. In her speech, Jean Turner referred to some
of the existing law that applies, which dates from
the early days of the NHS. That legislation has
been overtaken by developments since then and
we need to amend and improve it. I do not regard
the bill as the property of one interest or group. I
think that it is required and that the increasing
numbers of people who are living to a very old age
and are frail, although they do not lack capacity,
make it essential for us to have measures that
address their vulnerability in a fair and
proportionate way.
We need to create the means of effective
intervention but to ensure that interventions are
proportionate to needs. Where an individual is
believed to be at risk, the means must exist for
that concern to be investigated. Where that
investigation is impeded, there must be the means
to carry it out. Where an investigation finds that an
individual is at serious risk of direct and immediate
harm, the means to act must be available.
We need to tackle abuse and to deal with
abusers—those who cause harm intentionally. The
bill introduces measures to do that and to give
victims of abuse the chance to be supported to
take action to stop what is happening to them. The
bill is also intended to extend protection to those
who are at risk as a result of action that is not
intended to have that consequence. We want to
make it easier both to bring the perpetrators of
abuse to justice and to protect those who are the
victims of inadvertent neglect or self-harm. The bill
covers all those risks and is intended to do so.
We expect that, in most cases, public authorities
will use the powers that the bill gives them with the
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full approval of the adult at risk. In some cases, a
person will be asked to leave their usual home to
have a discussion with officials elsewhere. In
those cases, to which a number of members have
referred, the individual may say that they choose
to stay where they are. We expect that in almost
all instances that expressed wish will be
respected.
Euan Robson: The minister is making some
important points. However, he will agree that the
bill imposes duties on local authorities. Because
those are duties, they are presumably inspectable.
Even if the bill is not amended, any overzealous
application of the duties will presumably be picked
during the inspection process.
Lewis Macdonald: Indeed. It will be the duty of
adult protection committees in each area to review
the use of all protection orders and to report their
findings biannually to ministers, to ensure that
those orders are not used inappropriately.
Christine Grahame asked about the procedures
for protection orders. Section 38(8) makes
provision for those procedures to be specified in
rules of court that will be approved by the Sheriff
Court Rules Council. Members will recognise that
that is the usual procedure; it applies, for example,
under the Matrimonial Homes (Family Protection)
(Scotland) Act 1981.
Christine Grahame: The minister might not be
able to answer my question today, but I want to
make the point that when there is an application
for an interim interdict, statements of fact—
condescendences—must be supplied, and in
appropriate circumstances the other party must
have an opportunity to respond, so that something
is on paper about which the sheriff can hear
evidence. That is what I was getting at. To what
extent has the minister explored the matter, given
that the proposed approach would interfere with
individuals’ rights?
Lewis Macdonald: Protection orders will be
granted only if a court or tribunal has evidence that
it can consider. Christine Grahame has an interest
in the detail of the matter and I will be happy to
write to her about it if I have not fully answered her
question. However, I am satisfied that the bill will
provide for a proper judicial process, whereby
evidence will be considered. None of the
protection orders that are envisaged in the bill will
apply without proper and due consideration.
Robin Harper: I seek further clarification on the
issue that Euan Robson raised. In a case of
benign neglect, would the first duty of the local
authority be to provide help and support to the
carer?
Lewis Macdonald: Absolutely. The clear
intention is to provide local authorities with the
means to act when their existing means and duties
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in relation to persons at risk have not produced the
desired outcome. The process would begin only
after other measures had been exhausted. More
contentious orders, such as removal orders, are
intended to be the last resort.
The question was asked whether the absence of
a reference to the police as one of the bodies
required to co-operate with local authorities and
other bodies is significant. I am happy to consider
the matter at stage 2, if the motion on the bill’s
general principles is agreed to at decision time.
We acknowledge the key role of the police in
detecting and acting on the situations that we have
been discussing.
In most cases, when questions have been
asked, the public authority will have fulfilled its
duty, the individual will have exercised their choice
and the matter will end at that point. However, in
the rare and exceptional cases in which there is
undue pressure, protection orders should be
available to authorities if the other approaches that
Robin Harper mentioned have failed. The bill
offers a means to assess an individual and, in
some instances, to remove them from a situation
in which they are at risk, for a short period. The
person might be removed just for a few hours, so
that a simple health check can be carried out, or
for a few days, so that their circumstances can be
assessed more broadly.
It would be unusual for a removal order to have
to remain in operation for the maximum of seven
days. However, there might be circumstances in
which an adult is prevented from exercising choice
by another person in the household. In some
situations, the person might not fully understand
the pressure under which they are put. In such
exceptional circumstances, it is right that there
should be provision for a return to court for further
consideration of the case.
Concerns were raised about unintentional
discrimination in the application of protection
orders. Public authorities already have an
obligation to assess whether action under
legislation is compatible with the ECHR. The
provisions of the bill are compatible with the
ECHR. I agree with the Health Committee that the
more restrictive actions should be taken only as
the last resort, if there is a risk of serious harm and
all other options have been exhausted. Any sheriff
will need to be clear that there is a risk of serious
harm. The code of practice that accompanies the
legislation will signpost and emphasise the
importance of those tests.
Christine Grahame: This might not be the
opportune moment to make this point, but I do not
think that another opportunity to do so will arise.
I am concerned about the use of guardianship
orders, which give access and powers of entry in
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the circumstances that the minister described. Has
he reviewed the evidence that the committee
heard about the operation of guardianship orders,
for example about how expensive and difficult to
renew they are? May we consider that system in
the first instance, to ascertain whether it might
work better?
Lewis Macdonald: It is important to stress that
guardianship orders under the Adults with
Incapacity (Scotland) Act 2000 are not designed to
meet emergency situations of the kind that we
have been discussing; they are granted only after
careful consideration of the adult’s needs, and
only if the adult lacks capacity as certified by two
medical practitioners.
The proposals under the bill and the provisions
of the 2000 act are complementary, but different.
Under the 2000 act, measures can be put in place
only when a person is assessed as having
incapacity. The powers under the bill will allow an
initial assessment to be made if it is unclear
whether or not a person has capacity. I hope that
that will allow for an appropriate decision to be
made. If a person is found not to have capacity,
the 2000 act will apply.
The question whether there is a risk of
competing legislation was raised. There ought not
to be any such risk. Once an assessment has
been made, if a person lacks capacity, they should
be supported by measures under the 2000 act. As
Christine Grahame and others know, there are
measures in the bill that will address and improve
some aspects of the 2000 act to ensure that they
work as intended.
The code of practice will provide further
guidance on the structure and operation of adult
protection committees. Euan Robson, I think,
made a point about ensuring that adult protection
committees and child protection committees share
their expertise and that there should be no undue
overlap. That point has been addressed—there is
provision for that expertise to be shared.
The Deputy Presiding
Members are being too noisy.

Officer:

Order.

Lewis Macdonald: There is an expectation that
service users and voluntary sector representatives
will be included in adult protection committees. We
do not believe at this stage that that is likely to
place an onerous duty on organisations to get
involved. We expect their involvement to happen
in any case, and provision is included to allow it. I
mentioned that adult protection committees will
review and report on the use of protection orders.
That will allow us to continue to respect the human
rights of those affected.
Robin Harper asked about the Protection of
Vulnerable Groups (Scotland) Bill. As I am sure he
will recognise, that bill covers a different area—
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namely, the removal from the workforce of
perpetrators of abuse. The Adult Support and
Protection (Scotland) Bill is very much focused on
the victims of abuse—they stand at the centre of it.
The remaining parts of the bill have been
mentioned briefly, and I will respond briefly.
The Deputy Presiding Officer: Order. There
are far too many conversations going on.
Lewis
Officer.

Macdonald:

Thank

you,

Presiding

The power to amend the provisions of the Social
Work (Scotland) Act 1968 on placements from
outwith Scotland is subject to the affirmative
procedure. Therefore, it will be subject to scrutiny
by the Parliament. Work on that area is already
under way. We will ensure that the 1968 act is
reviewed appropriately so that the work is
delivered properly. The 1968 act currently includes
provisions on the responsibilities of Scottish
councils regarding the assessment and provision
of services—that matter was also raised in the
debate. We will consider ways to help address the
issues that have been highlighted using revised
guidance with a view to ensuring that the
legislation is modern and fit for purpose.
We recognise that it is not possible simply to
pass a law and thereby completely eradicate the
risk of harm. We acknowledge that particularly in
the context of the increasing number of people
who we know will live into their 80s and 90s in the
future. The Parliament can reduce the risk of harm
through legislation, however. That is what the bill
is all about. We want to work with all concerned to
achieve that outcome in the context of practical
definitions that provide clarity and consistency,
give clear direction to the relevant public
authorities and enable individuals to exercise
choice and be safe. It is about striking a balance
between extending protection and enabling people
to live fulfilling lives. We believe that the bill can
deliver both those objectives.
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Adult Support and Protection
(Scotland) Bill: Financial
Resolution
16:59
The Deputy Presiding Officer (Trish
Godman): The next item of business is
consideration of motion S2M-4377, in the name of
Tom McCabe, on a financial resolution in respect
of the Adult Support and Protection (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Adult Support and
Protection (Scotland) Bill, agrees to any expenditure of a
kind referred to in paragraph 3(b)(iii) of Rule 9.12 of the
Parliament’s Standing Orders arising in consequence of the
Act.—[Lewis Macdonald.]

The Deputy Presiding Officer: The question on
the motion will be put at decision time.
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Adult Support and Protection (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 69
Sections 70 to 72

Schedules 1 and 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Lewis Macdonald
1

In section 1, page 1, line 22, leave out <this Part> and insert <section 2>
Section 2
Mrs Nanette Milne

58

In section 2, page 2, line 16, at end insert <, and
( )

the importance of maintaining the adult’s family, friendship and social contacts
and support networks, insofar as this is compatible with the object of any
intervention.>
Section 3

Lewis Macdonald
30

Leave out section 3 and insert—
<Adults at risk
(1)

“Adults at risk” are adults who—
(a) are unable to safeguard their own well-being, property, rights or other interests,
(b) are at risk of harm, and

5

(c) because they are affected by disability, mental disorder, illness or physical or
mental infirmity, are more vulnerable to being harmed than adults who are not so
affected.
(2)
10

An adult is at risk of harm for the purposes of subsection (1) if—
(a) another person’s conduct is causing (or is likely to cause) the adult to be harmed,
or
(b) the adult is engaging (or is likely to engage) in conduct which causes (or is likely
to cause) self-harm.>

SP Bill 62-ML1
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Mrs Nanette Milne
30A* As an amendment to amendment 30, line 6, after <disorder,> insert <communication
difficulties,>
Section 4
Lewis Macdonald
33

In section 4, page 2, line 26, leave out <and> and insert <or>
Lewis Macdonald

4

In section 4, page 2, line 29, leave out <in the person’s affairs>
Lewis Macdonald

34

In section 4, page 2, line 30, leave out <person from abuse> and insert <person’s well-being,
property or financial affairs.>
Section 5
Lewis Macdonald

35

In section 5, page 2, line 35, at end insert—
<( ) all councils,
( ) chief constables of police forces,>
Lewis Macdonald

36

In section 5, page 3, line 5, leave out <the council> and insert <a council making inquiries under
section 4>
Lewis Macdonald

37

In section 5, page 3, line 7, leave out <to make inquiries under section 4> and insert <making
those inquiries>
Mrs Nanette Milne

59

In section 5, page 3, line 11, leave out <the> and insert <that>
Lewis Macdonald

6

In section 5, page 3, line 12, leave out <abuse> and insert <harm>
Lewis Macdonald

38

In section 5, page 3, line 14, after <council> insert <for the area in which it considers the person
to be>
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After section 5
Lewis Macdonald
7

After section 5 insert—
<Duty to consider importance of providing advocacy and other services
(1)

This section applies where, after making inquiries under section 4, a council considers
that it needs to intervene in order to protect an adult at risk from harm.

(2)

Where this section applies, the council must have regard to the importance of the
provision of appropriate services (including, in particular, independent advocacy
services) to the adult concerned.

(3)

“Independent advocacy services” has the same meaning in subsection (2) as it has in
section 259(1) of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp
13).>
Section 6

Lewis Macdonald
8

In section 6, page 3, line 20, leave out <abuse> and insert <harm>
Dr Jean Turner

45

In section 6, page 3, line 20, at end insert—
<(1A) A council officer visiting, under subsection (1), a person whom the officer considers
may be an adult at risk must be accompanied by a doctor; and the officer must take
reasonable steps to ensure that the doctor is the general practitioner with whom the adult
at risk is registered.>
Section 7
Mrs Nanette Milne

60

In section 7, page 3, line 25, after <adult> insert <at risk>
Mrs Nanette Milne

61

In section 7, page 3, line 26, after <adult> insert <at risk>
Lewis Macdonald
Supported by: Mrs Nanette Milne

9

In section 7, page 3, line 26, after <question> insert <(and the adult must be informed of that fact
before the interview starts)>
Section 9
Lewis Macdonald

10


510

In section 9, page 4, line 14, leave out <abuse> and insert <harm>

3

Section 10
Lewis Macdonald
11

In section 10, page 4, line 37, leave out <abuse> and insert <harm>
Shona Robison

62

In section 10, page 4, line 40, at end insert—
<( ) Nothing in this section authorises a council officer, or council nominee, to use force
against a person in respect of whom an order is sought.>
Section 11
Lewis Macdonald

12

In section 11, page 5, line 5, leave out <abused> and insert <harmed>
Lewis Macdonald

13

In section 11, page 5, line 7, leave out <abused> and insert <harmed>
Shona Robison

63*

In section 11, page 5, line 7, at end insert—
<( ) that the council had due regard to the principles set out in sections 1 and 2, and
( ) that the granting of the order would be in accordance with the application of those
principles.>
Shona Robison

64

In section 11, page 5, line 7, at end insert <, and
( ) that the place where the person is to be interviewed and medically examined is
suitable.>
After section 11
Shona Robison

65

After section 11 insert—
<Assessment order: duty to provide or arrange transport
Where a person has been taken from a place in pursuance of an assessment order the
council must secure as soon as practicable thereafter that the person is transported to—
(a) the place from which the person was taken, or
(b) any other reasonable place requested by the person.>

4
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After section 12
Shona Robison
66

After section 12, insert—
<Duty to provide information on assessment orders
( )

A council officer, prior to exercising an assessment order, must ensure that the adult in
respect of whom the order has been granted is provided with appropriate information
about—
(a) the extent of the order and the powers authorised therein,
(b) the way in which the council officer intends to exercise those powers,
(c) the consequences of non-compliance by the adult with the order,
(d) the availability of independent advocacy services,
(e) the adult’s right to seek independent advice and representation.>
Section 13

Lewis Macdonald
14

In section 13, page 5, line 20, leave out <abuse> and insert <harm>
Section 14
Lewis Macdonald

15

In section 14, page 5, line 25, leave out <abused> and insert <harmed>
Euan Robson
Supported by: Shona Robison

46

In section 14, page 5, line 26, at end insert <and
( ) as to the availability and suitability of the place to which the adult at risk is to be
moved.>
Shona Robison

67*

In section 14, page 5, line 26, at end insert—
<( ) that the council had due regard to the principles set out in sections 1 and 2, and
( ) that the granting of the order would be in accordance with the application of those
principles.>
Section 15
Shona Robison

68
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In section 15, page 6, line 7, at end insert—

5

<( ) Nothing in this section authorises a council officer, or council nominee, to use force
against a person in respect of whom an order is sought.>
After section 15
Shona Robison
69*

After section 15, insert—
<Removal order: duty to provide or arrange transport
Where a person has been moved from a place in pursuance of a removal order, the
council must secure that the person is transported to—
(a) the place from which the person was taken, or
(b) any other reasonable place requested by the person,
as soon as practicable after the order has expired or, if earlier, when the person is
leaving.>
Shona Robison

70

After section 15, insert—
<Duty to provide information on removal orders
( )

A council officer, prior to exercising a removal order, must ensure that the adult in
respect of whom the order has been granted is provided with appropriate information
about—
(a) the extent of the order and the powers authorised therein,
(b) the way in which the council officer intends to exercise those powers,
(c) the consequences of non-compliance by the adult with the order,
(d) the availability of independent advocacy services,
(e) the adult’s right to seek independent advice and representation.>
Section 17

Lewis Macdonald
Supported by: Mrs Nanette Milne
16

In section 17, page 7, line 5, at end insert—
<( )

A council which moves any property in pursuance of the duty imposed by subsection (1)
must, as soon as is reasonably practicable after the removal order concerned ceases to
have effect, return the property to the adult concerned.>

Shona Robison
16A* As an amendment to amendment 16, line 3, after <practicable> insert <and, in any case, no longer
than 72 hours>

6
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Section 18
Mrs Nanette Milne
71

In section 18, page 7, line 8, leave out <A banning> and insert <An exclusion>
Lewis Macdonald

17

In section 18, page 7, line 31, leave out subsection (5)
Section 19
Mrs Nanette Milne

72*

In section 19, page 8, line 1, leave out from beginning to <person> and insert—
<( ) that the degree and nature, or likely degree and nature, of the harm to the adult at
risk justifies the granting of the order,>
Lewis Macdonald

18

In section 19, page 8, line 1, leave out <abused> and insert <harmed>
Lewis Macdonald

47

In section 19, page 8, line 5, at end insert <and
( ) that either—
(i)

the adult at risk is entitled, or permitted by a third party, or

(ii) neither the adult at risk nor the subject is entitled, or permitted by a third
party,
to occupy the place from which the subject is to be banned.>
Section 20
Lewis Macdonald
19

In section 20, page 8, line 21, leave out subsection (5)
After section 21
Lewis Macdonald

48

After section 21 insert—
<Banning orders: occupancy rights of adult at risk
The granting of a banning order or a temporary banning order does not affect any right
the adult at risk has by virtue of being a non-entitled spouse to occupy a home within the
place from which the subject is banned under section 1(1) of the Matrimonial Homes
(Family Protection) (Scotland) Act 1981 (c.59).>
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After section 23
Lewis Macdonald
49

After section 23 insert—
<Notification to adult at risk etc.
(1)

This section applies where the sheriff—
(a) grants a banning order or temporary banning order, or
(b) varies or recalls such an order,
on the application of a person other than the adult whose well-being or property is
safeguarded by the order.

(2)

Where this section applies, the applicant (or such other person as may be prescribed)
must deliver the document mentioned in subsection (3) to—
(a) the adult whose well-being or property is safeguarded by the order, and
(b) any other person with an interest in that adult’s well-being or property as the
sheriff may specify.

(3)

The document which is to be delivered under subsection (2) is a copy of—
(a) the order (and any power of arrest attached),
(b) the varied order, or, as the case may be,
(c) the order of recall.

(4)

Failure to comply with subsection (2) does not invalidate the order, variation or recall
concerned.>
Section 32

Mrs Nanette Milne
73

In section 32, page 12, line 18, after <unduly> insert <influenced or>
Lewis Macdonald

20

In section 32, page 12, line 19, after <consent> insert <, and
( ) that there are no steps which could reasonably be taken with the adult’s consent
which would protect the adult from the harm which the order or action is intended
to prevent.>
Mrs Nanette Milne

74

In section 32, page 12, line 20, after <unduly> insert <influenced or>
Lewis Macdonald

21

In section 32, page 12, line 22, leave out <abuse> and insert <harm>

8
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Mrs Nanette Milne
75

In section 32, page 12, line 23, after <person> insert <, or
( ) persons who include a person,>
Mrs Nanette Milne

76

In section 32, page 12, line 31, at end insert—
<and no interview or medical examination is to proceed unless the person has been
informed of the person’s right to refuse such consent.>
Section 33
Shona Robison

77

In section 33, page 13, line 3, leave out <if asked to do so>
Shona Robison

78

In section 33, page 13, line 5, at end, insert <, and
( ) advise the adult of the consequences of non-compliance.>
Section 34
Dr Jean Turner

50

In section 34, page 13, line 23, after <constable> insert <(and, as the case may be, a doctor under
section 6(1A))>
Shona Robison

79

In section 34, page 13, line 30, at end insert—
<( )

Nothing in this section authorises a council officer or constable to use force against an
adult at risk.>
Section 37

Lewis Macdonald
22

In section 37, page 14, line 21, leave out <abused> and insert <harmed>
Lewis Macdonald

23

In section 37, page 14, line 33, at end insert—
<( )

A removal order granted under this section must—
(a) despite section 13(1)(a), specify a period of 12 hours beginning when the order is
made as the period within which the person specified in the order may be moved
in pursuance of the order, and
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(b) specify a period of no longer than 24 hours as the period within which the order is
to have effect.
( )

Despite section 34(2)(a), a warrant for entry granted under this section expires 12 hours
after it is granted.>

Mrs Nanette Milne
51

Leave out section 37
Section 38
Mrs Nanette Milne

80

In section 38, page 15, line 6, leave out <serious abuse or will not prejudice any person affected
by the> and insert <harm of such a degree and nature as justifies such>
Lewis Macdonald

24

In section 38, page 15, line 6, leave out <abuse> and insert <harm>
Lewis Macdonald

25

In section 38, page 15, line 32, leave out <abuse> and insert <harm>
Section 39
Euan Robson

52

In section 39, page 16, line 12, at end insert—
<( ) to maintain effective working relationships with the relevant Child Protection
Committee, including establishing transitional arrangements for the welfare and
protection of persons who were under the responsibility of the relevant Child
Protection Committee and may become adults at risk,>
Mrs Nanette Milne

81

In section 39, page 16, line 24, at end insert—
<( ) the Mental Welfare Commission for Scotland,
( ) the Public Guardian,>
Euan Robson

53

In section 39, page 16, line 26, at end insert—
<( )

In this section, “relevant Child Protection Committee” means any committee established
in the council’s area, comprising the council and other agencies, with the responsibility
for working together to protect children and young people as effectively as possible.>

10
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Section 42
Euan Robson
54

In section 42, page 17, line 14, at end insert <and
( ) keep proper records to allow them to do so.>
Section 48
Euan Robson
Supported by: Shona Robison

55

In section 48, page 19, line 27, leave out <a removal order,>
Lewis Macdonald

56

In section 48, page 19, line 29, leave out subsection (2) and insert—
<(2)

Any decision of a sheriff to grant, or to refuse to grant, a banning order or temporary
banning order may be appealed to the sheriff principal.
But an appeal under this subsection against the granting of, or a refusal to grant, a
temporary banning order is competent only with leave of the sheriff.

(3)

The sheriff principal’s decision on an appeal under subsection (2) may be appealed to
the Court of Session.
But an appeal under this subsection against a decision relating to a temporary banning
order is competent only with leave of the sheriff principal.

(4)

Where a sheriff principal decides to quash a banning order or temporary banning order,
the order concerned is (despite the sheriff principal’s determination) to continue to have
effect until—
(a) the end of the period during which the decision to quash the order may be
appealed to the Court of Session (if no such appeal is made),
(b) where such an appeal is made, the day on which—
(i)

the appeal is abandoned, or

(ii) the Court of Session confirms the sheriff principal’s decision to quash the
order, or
(c) any other day on which—
(i)

the order otherwise expires by virtue of section 18(6) or 20(4), or

(ii) in the case of a temporary banning order, the sheriff principal refuses leave
to appeal against the decision to quash the order.>
Section 49
Dr Jean Turner
Supported by: Mrs Nanette Milne, Shona Robison
57
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In section 49, page 19, line 32, leave out first <may> and insert <must>

11

Section 50
Lewis Macdonald
26

In section 50, page 20, leave out lines 7 to 14
Lewis Macdonald

31

In section 50, page 20, line 16, leave out <3> and insert <(Adults at risk)>
Lewis Macdonald

32

In section 50, page 21, line 1, at end insert—
<“harm” includes all harmful conduct and, in particular, includes—
(a)

conduct which causes physical harm,

(b) conduct which causes psychological harm (for example: by causing fear,
alarm or distress),
(c)

unlawful conduct which appropriates or adversely affects property, rights
or interests (for example: theft, fraud, embezzlement or extortion),

(d) conduct which causes self-harm,>
Schedule 1
Lewis Macdonald
39

In schedule 1, page 40, leave out line 5 and insert—
<The National Assistance Act 1948 is amended as follows—
(a) in section 26(4)—>
Lewis Macdonald

40

In schedule 1, page 40, line 7, at end insert—
<( ) in section 51—
(i)

in subsection (1), for “, himself or any other person” substitute “him”,

(ii) in subsection (3), after “conviction” insert “to imprisonment for a term not
exceeding 3 months.”.>
Lewis Macdonald
27*

In schedule 1, page 40, line 7, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
The Legal Aid (Scotland) Act 1986 is amended as follows—
(a) in section 34(2), after the last paragraph insert—
“(g) in pursuance of a requirement made under section 9(1) of the Adult
Support and Protection (Scotland) Act 2007 (asp 00).”,
(b) in section 36(3)(bb) —

12
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(i)

after “is” insert “applying for an order under section 53(1) or 57(1) of the
Adults with Incapacity (Scotland) Act 2000 (asp 4) (in relation to himself
or any other adult) or is otherwise”,

(ii) for “the Adults with Incapacity (Scotland) Act 2000 (asp 4)” substitute
“that Act”.>
Schedule 2
Lewis Macdonald
41

In schedule 2, page 41, line 7, at end insert—
<In section 48(3), the words “, or from any person who
for the purposes of this Act is liable to maintain him,”.
In section 50(4), the words from “or” to “death”.
In section 51(1), the words “or any person whom he is
liable to maintain for the purposes of this Act”.
In section 51(2), the words “or any other person”.
In section 51(3), paragraphs (a) and (b).>

Lewis Macdonald
42

In schedule 2, page 41, line 13, at end insert—
<Law Reform (Parent and Child) Paragraph 5 of Schedule 1.
(Scotland) Act 1986 (c.9)>
Lewis Macdonald

43

In schedule 2, page 41, line 17, at end insert—
<Courts Act 2003 (c.39)

Paragraph 80 of Schedule 8.>
Section 70

Lewis Macdonald
44

In section 70, page 38, leave out line 25
Long Title
Lewis Macdonald

28

In the long title, page 1, line 2, leave out <abuse> and insert <harm>
Lewis Macdonald

29
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In the long title, page 1, line 3, leave out <abuse> and insert <harm>

13

Adult Support and Protection (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.

Groupings of amendments
General principles on intervention in an adult’s affairs
1
Principles for performing functions under Part 1 of the Bill
58
Changes to the definition of “adults at risk”
30, 30A, 31, 44
Council’s duty to make inquiries
33, 4, 34
Co-operation between public bodies
35, 36, 37, 59, 38
Replacement of the term “abuse” with “harm”
6, 8, 10, 11, 12, 13, 14, 15, 72, 18, 21, 22, 80, 24, 25, 26, 32, 28, 29
Notes on amendments in this group
Amendment 72 pre-empts amendment 18 in this group.
Amendment 80 pre-empts amendment 24 in this group.
Duty to consider importance of providing advocacy and other services
7
Council officers carrying out visits to be accompanied by a doctor
45, 50
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Conduct of interviews and medical examinations
60, 61, 9, 76
Council officers and council nominees: no authority to use force
62, 68, 79
Criteria for granting assessment orders and removal orders
63, 64, 46, 67
Council’s duty to provide or arrange transport
65, 69
Council officer’s duty to provide information
66, 70
Protection of moved person’s property
16, 16A
Replacement of the term “banning order” with “exclusion order”
71
Banning orders and temporary banning orders
17, 47, 19, 48, 49
Consent of adult at risk
73, 20, 74, 75
Visits: supplementary provisions
77, 78
Urgent cases
23, 51
Adult Protection Committees: functions and membership
52, 81, 53
Duty to provide information to an Adult Protection Committee
54
Appeals
55, 56
Restrictions on individuals performing functions authorised by councils
57
Minor technical amendments
39, 40, 27, 41, 42, 43
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HEALTH COMMITTEE
EXTRACT FROM THE MINUTES
28th Meeting, 2006 (Session 2)
Tuesday 12 December 2006
Present:
Roseanna Cunningham (Convener)
Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Euan Robson
Shona Robison
Dr Jean Turner

Adult Support and Protection (Scotland) Bill: The Committee considered
the Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 1, 30, 33, 4, 34,
35, 36, 37, 59, 6, 38, 7, 8, 9, 10, 11, 12, 13, 14, 15, 46, 16, 17, 18, 47, 19, 48,
49, 20, 21, 77, 22, 23, 24, 25, 56, 26, 31 and 32.
The following amendments were disagreed to (by division)—
30A (For 3, Against 5, Abstentions 0)
45 (For 2, Against 7, Abstentions 0)
63 (For 4, Against 5, Abstentions 0)
65 (For 4, Against 5, Abstentions 0)
66 (For 4, Against 5, Abstentions 0)
72 (For 4, Against 5, Abstentions 0)
73 (For 4, Against 5, Abstentions 0)
Amendments 58, 60, 62, 16A, 71, 52, 54, 55 and 57 were moved and, with the
agreement of the Committee, withdrawn.
The following amendments were not moved: 61, 64, 67, 68, 69, 70, 74, 75, 76,
78, 50, 79, 51, 80, 81 and 53.
Sections 1, 3, 4, 5, 6, 7, 9, 10, 11, 13, 14, 15, 17, 18, 19, 20, 32, 33, 37, 38,
48 and 50 were agreed to as amended.
Sections 2, 8, 12, 15, 16, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 34, 35, 36,
39, 40, 41, 42, 43, 44, 45, 46, 47 and 49 were agreed to without amendment.
The Committee ended consideration of the Bill for the day, section 50 having
been agreed to.
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12 DECEMBER 2006

Scottish Parliament
Health Committee
Tuesday 12 December 2006
[THE CONVENER opened the meeting at 14:00]

Adult Support and Protection
(Scotland) Bill: Stage 2
The Convener (Roseanna Cunningham): I
welcome everyone to the meeting. This is day 1 of
stage 2 of the Adult Support and Protection
(Scotland) Bill. We have set a deadline to consider
sections 1 to 50 today. I welcome the Deputy
Minister for Health and Community Care and his
officials, Andy Beattie, Jean MacLellan , Kay
McCorquodale and Denise McKay.
Section 1—General principle on intervention in
an adult’s affairs
The Convener: Amendment 1, in the name of
the minister, is in a group on its own.
The Deputy Minister for Health and
Community Care (Lewis Macdonald): It was
clear from stage 1 that the committee was
concerned that the bill could be read as applying
more widely than was intended. Amendment 1
reflects our having listened to those concerns and
our intention to make it as clear as possible that
the bill will have effect only for certain people in
certain circumstances.
Amendment 1 ensures that section 1 cannot be
read as applying generally to people outwith the
group of adults at risk whom the bill is intended to
protect. It makes it clear that the general principle
on intervention in adults’ affairs that is contained in
section 1 is to be read as having the same
importance as the other principles that are set out
in section 2.
I move amendment 1.
Amendment 1 agreed to.
Section 1, as amended, agreed to.
Section 2—Principles for performing Part 1
functions
The Convener: Amendment 58, in the name of
Nanette Milne, is in a group on its own.
Mrs Nanette Milne (North East Scotland)
(Con): Amendment 58 seeks to ensure that the
positive influence of an adult’s family, friendship,
social contacts and support networks is taken into
account in respect of any intervention in that
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adult’s life. It would add to the list of principles to
be followed in performing the functions under part
1, which currently include considerations such as
the views of relatives, the adult’s background and
characteristics, and their feelings or wishes.
I move amendment 58.
Lewis Macdonald: We do not disagree with the
principle that is outlined in the amendment.
However, in our view that principle is already
captured under the broader principles in section 2,
which place a duty on those performing functions
under the bill to have regard to an adult’s wishes
and to the views of relatives and others with an
interest in the adult’s well-being. The principles
have been drawn up intentionally so as to be
aligned with those in the Adults with Incapacity
(Scotland) Act 2000 and the Mental Health (Care
and Treatment) (Scotland) Act 2003, to ensure
that the three items of legislation available to
practitioners are founded on similar basic
principles.
I absolutely recognise that what lies behind the
amendment is the importance of family, friends
and social networks to a person in these
circumstances. If Nanette Milne is content to
withdraw the amendment, I will be happy to
ensure that the code of practice reflects the
intention behind amendment 58 and delivers what
it asks for in due course.
Mrs Milne: I am interested to hear the minister’s
response. The amendment was suggested to me
by the Law Society of Scotland, which felt that
there was a need for some tightening up in that
respect. However, given the reassurance that I
have received from the minister, I seek to
withdraw the amendment.
Amendment 58, by agreement, withdrawn.
Section 2 agreed to.
Section 3—Adults at risk
The Convener: Group 3 is on changes to the
definition of “adults at risk”. Amendment 30, in the
name of the minister, is grouped with amendments
30A, 31 and 44. Amendment 30A will be disposed
of before the question on amendment 30 is put.
Lewis Macdonald: The definition of adults at
risk was a key issue that arose during discussions
in the committee and the debate in the Parliament
at stage 1. Amendment 30 will significantly alter
the definition and demonstrates our appreciation
of the need for clarity about when intervention is
appropriate. We have taken on board the points
that were made in the debate and amendment 30
makes it clear that the definition will neither cover
the entire adult population nor capture an
individual on the basis of a single set of
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circumstances that applies to them, such as
disability or mental disorder.
Amendment 30 will put in place a three-limb
definition of adults at risk, and each limb must
apply before there can be the intervention for
which the bill makes provision. Amendment 30
also makes it clear that “harm” covers actual and
likely harm by the individual, as well as intentional
abuse. The three-limb definition will ensure that
only people who are not in a position to safeguard
their own welfare and who are at risk and who are
unusually vulnerable for some other reason will be
subject to intervention under the bill.
Nanette Milne’s amendment 30A represents an
attempt to ensure that nobody who ought to be
protected will be missed out. However, the
inclusion of the term, “communication difficulties”
would potentially widen the definition a little to
include not just people with sensory impairment
but people who have language difficulties.
Therefore amendment 30A in its present form is
not particularly helpful, although I understand the
intention behind it. We want to ensure that there is
appropriate protection for the people whom
amendment 30A seeks to capture, but the threelimb definition in amendment 30 ought to deliver
that objective.
I move amendment 30.
Mrs Milne: Amendment 30 and the other
Executive amendments in the group largely deal
with my concerns about the meaning of “disability”
in the bill. However, for the sake of completeness,
“communication difficulties” should be included.
Communication difficulties are often ignored—or
perceived to be ignored—although they can be an
important factor in certain adults’ risk of harm. The
definition in the bill should include communication
difficulties as well as physical and mental
disabilities.
Shona Robison (Dundee East) (SNP): Will the
minister respond to Disability Agenda Scotland’s
concern that amendment 30 would keep in the bill
a reference to “mental disorder”? According to
DAS, the approach is based on the incorrect
assumption that certain characteristics make
people inherently vulnerable. DAS notes that the
bill fails to define disability, although I think that it
is acknowledged that there can be difficulties to do
with the definition in the Disability Discrimination
Act 1995.
Subsection (1)(c) of the proposed new section
that would be inserted by amendment 30 refers to
people who,
“because they are affected by disability, mental disorder,
illness or physical or mental infirmity, are more vulnerable
to being harmed than adults who are not so affected.”
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How would you demonstrate that a person was
more vulnerable than someone else to being
harmed?
Lewis Macdonald: You raise a couple of
issues. We have taken on board concerns about
the definition of adults at risk in the bill as
introduced and amendment 30 will ensure that
none of the factors that you list will be significant
unless a person is already
“unable to safeguard their own well-being, property, rights
or other interests”.

That approach will ensure that there is not one
law for people who are disabled and another for
people who are not. Only those who are unable to
protect themselves are covered, if they are also at
risk of harm; and only if those two conditions are
met does the reference acknowledge that there
are certain circumstances that make a person
more vulnerable to risk of harm. Those
circumstances include disability, mental disorder
and the other points covered in amendment 30 to
do with infirmity.
Shona Robison asked about the definition of
disability, but I suspect that that definition is for
another place. She mentioned the Disability
Discrimination Act 1995, which is a Westminster
act giving a specific and detailed legal definition of
disability. In the Adult Support and Protection
(Scotland) Bill there is no attempt to define
disability. Unlike the DDA, the bill is not principally
a piece of disability legislation. The bill refers to
disability, and the word should take its usual
meaning—referring to a person whose ability to
carry out normal activities is adversely affected by
an impairment. That is as far as the law needs to
go in this bill. The bill does not seek to introduce
new provisions for disabled people, but disabled
people are among those who will benefit from the
protection that the bill will offer.
Shona Robison: What about my final question,
about how you would demonstrate that someone
is more vulnerable to being harmed than anyone
else.
Lewis Macdonald: A duty would lie with the
officer carrying out an action on behalf of a local
authority, and principles would guide the sheriff,
and they would both look through the three
different points that are outlined in subsection (1)
of the proposed new section in order to define a
person’s vulnerability.
Shona Robison: Are those points in order?
Lewis Macdonald: They are. Before action
could be considered, it would have to be shown,
first, that a person was unable to safeguard their
own interests, then that they were at risk of harm,
and only finally that one of the other conditions
applied.
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Amendment 30A moved—[Mrs Nanette Milne].
The Convener: The question is, that
amendment 30A be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 30A disagreed to.
Amendment 30 agreed to.
Section 3, as amended, agreed to.
Section 4—Council’s duty to make inquiries
The Convener: Amendment 33, in the name of
the minister, is grouped with amendments 4 and
34.
Lewis Macdonald: This group of amendments
makes small changes to the wording of section 4,
to clarify matters in relation to the duty of a council
officer to make inquiries about an adult at risk.
Amendment 33 makes it clear that councils are
bound to act when concerns arise about any—
although not necessarily all—of the person’s
circumstances. For example, if it is clear from the
outset that a person’s property is at risk, that will
be the focus and there will be no need to
investigate the person’s health.
Amendments 4 and 34 make it clear that the
council’s duty relates to each of the individual
conditions specified in section 4. Listing the criteria
as a person’s well-being, property or financial
affairs reflects our intention. Our purpose is to
remove any ambiguity as to the application of the
provision.

moved—[Lewis

Section 4, as amended, agreed to.
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14:15
The Convener: Group 5 is on co-operation
between public bodies. Amendment 35, in the
name of the minister, is grouped with amendments
36, 37, 59 and 38.
Lewis Macdonald: During stage 1, the view
was expressed that the specific role of the police
should be recognised. That is reflected in
amendments 35 to 38. The police have a
particular role in the detection of crime and in
supporting inquiries into potential harm. Therefore,
we seek, by way of amendment 35, to add them to
the list of those with a duty to co-operate. I hope
that that will strengthen interagency working and
allow action to be taken both to protect the adult
and to respond to potential criminal activity that
might be uncovered in the course of inquiries. The
amendment also adds other councils to the list of
those with a duty to co-operate to make it clear
that if another council has prior knowledge of
information relating to a case, it will be required to
share it with the lead council. The other
amendments in my name are consequential to
amendment 35.
I move amendment 35.
Mrs Milne: I am no lawyer, but the Law Society
of Scotland, which suggested amendment 59,
asserts that section 5 in its current form does not
denote clearly that it is the adult at risk, not
another person, whose case must be reported. I
lodged the amendment to provide clarity.
Lewis Macdonald: I do not believe that
amendment 59 is necessary. Section 5(3)(b)
already refers to the person in the context of the
reference to the adult at risk in section 5(3)(a).
Having said that, I do not believe that the
amendment does any harm or detracts from the
bill in any way. I am therefore quite content to
accept the committee’s decision on it.
The Convener: But you do not accept the
amendment.
Lewis Macdonald: I will accept it.
Amendments 36 and 37
Macdonald]—and agreed to.

Amendment 33 agreed to.



Section 5—Co-operation

Amendment 35 agreed to.

I move amendment 33.
Amendments 4 and 34
Macdonald]—and agreed to.
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moved—[Lewis

Amendment 59 moved—[Mrs Nanette Milne]—
and agreed to.
The Convener: Group 6 is on the replacement
of the term “abuse” with the term “harm”.
Amendment 6, in the name of the minister, is
grouped with amendments 8, 10 to 15, 72, 18, 21,
22, 80, 24 to 26, 32, 28 and 29.
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Lewis Macdonald: This important definition was
debated in detail at stage 1. The intention of the
bill has always been to provide protection from
both deliberate and unintended harm. In order to
provide absolute clarity about that objective, the
large number of amendments in my name replace
the word “abuse” with the word “harm” throughout
the bill. It is important to acknowledge that that
does not mean that we are changing our view that
there is an issue with abuse that needs to be
addressed. Abuse of older people and other
vulnerable adults needs to be addressed.
However, we make it clear that although the bill
deals with those people, it also deals with cases in
which a person might come to harm through the
unintended actions of another party, or indeed
their own neglect. That is the central purpose of
the amendments, which take on board the
committee’s view in its stage 1 report.
I move amendment 6.
The Convener: I point out that if amendment 72
is agreed to, I will not be able to call amendment
18, which will have been pre-empted. In addition,
amendment 80 pre-empts amendment 24.
Mrs Milne: Amendments 72 and 80 seek to
remove the word “serious” from the phrase
“serious abuse”. It is thought that that wording
could cause significant difficulties in interpretation.
Amendment 72 would ensure that a sheriff may
grant a banning order only if satisfied that the
degree and/or nature of the harm to the adult at
risk justifies the consideration of granting such an
order. That would be clearer than using the term
“serious abuse”.
Lewis Macdonald: I do not accept Nanette
Milne’s amendments 72 and 80. The term
“serious” is appropriate where inquiries have found
that a person might be at risk of serious harm,
which is clear justification for further measures to
be taken. The distinction is important and I do not
want to lose it. Although I understand the concern
behind Nanette Milne’s amendments, the courts
are accustomed to dealing with the concept of
seriousness in making judgments on issues of this
kind. I would prefer the member to withdraw her
amendments because they do not increase clarity,
although I understand that that is her intention.
Amendment 6 agreed to.
Amendment 38 moved—[Lewis Macdonald]—
and agreed to.
Section 5, as amended, agreed to.
After section 5
The Convener: Group 7 is on the duty to
consider the importance of providing advocacy
and other services. Amendment 7, in the name of
the minister, is the only amendment in the group.
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Lewis Macdonald: Amendment 7 reflects
debate at stage 1 when the committee expressed
the view that people to whom the bill applies
should have parallel rights to those who are
subject to interventions under existing statutes,
such as the Mental Health (Care and Treatment)
(Scotland) Act 2003, regarding reciprocity and
advocacy services. The bill’s provisions aim to
support and protect adults at risk of harm and
amendment 7 recognises explicitly the importance
of advocacy in assisting people to communicate
their views. It also requires that the local authority
gives due regard to the importance of providing
other services that might be appropriate to the
needs of the adult in each case and thereby
secure the principle of reciprocity.
I move amendment 7.
Amendment 7 agreed to.
Section 6—Visits
Amendment 8 moved—[Lewis Macdonald]—and
agreed to.
The Convener: Group 8 is on council officers
carrying out visits needing to be accompanied by a
doctor. Amendment 45, in the name of Jean
Turner, is grouped with amendment 50.
Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): The bill will enable a council officer to enter
a person’s home without their consent, which
might in itself be frightening and stressful to the
person who is alleged to be at risk at that point. If
a council officer enters a person’s home, they
should cause as little upset as possible.
Most people have a general practitioner, and if
they do not, they are usually assigned one. Since
general practitioners are usually trusted and likely
to be known by most people in the practice area,
the proposal that a doctor should accompany the
local authority official in amendment 45 might take
the stress out of the situation. If an assessment or
diagnosis were required, that could be carried out
with the least harassment to the person at risk
from harm.
Amendment 50 would add to section 34(1)(a)
that, as well as a constable, a doctor should be
present, under new section 6(1A), which
amendment 45 would insert.
I move amendment 45.
Lewis Macdonald: I accept that, in many cases,
it will be helpful to have the presence and input of
the adult’s general practitioner, as somebody who
is familiar with the person and who knows their
medical history. However, section 8 already
provides the opportunity for a medical examination
to be carried out, which, under the bill as it stands,
could be done only by a health professional, when
that is determined to be necessary. The current
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drafting deliberately allows flexibility as to who the
health professional should be. Often, the GP will
be the best person, but there may be
circumstances in which a district nurse or another
health professional, such as a mental health
professional, may be more appropriate to
accompany the visiting council officer. It is worth
saying that the bill permits the primary person that
the council sends to be a health professional, who
could carry out an examination.
I do not support amendments 45 and 50. As I
said in relation to an earlier amendment, although
in many circumstances in which the bill may be
appropriate an intervention will be made for health
reasons, in other circumstances an intervention
will be made for financial reasons; for example, if
there is a concern that a person is being financially
disadvantaged and put at risk. It would not be
appropriate for a GP or any other health
professional to be involved in such a visit. For
those reasons, I ask Jean Turner to withdraw
amendment 45 and not to move amendment 50.
The Convener: I ask Jean Turner to wind up
and to say whether she wishes to press or
withdraw amendment 45.
Dr Turner: I will press amendment 45, because
it is important that we have no guesswork about
whether a doctor should be involved. Naturally, if
the issue is merely financial, the general
practitioner would leave, but we should have a
health professional and another professional from
the local authority. It is good to work in pairs when
entering people’s homes. That would give comfort
to them.
The Convener: The question is, that
amendment 45 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Milne, Mrs Nanette (North East Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Cunningham, Roseanna (Perth) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
2, Against 7, Abstentions 0.
Amendment 45 disagreed to.
Section 6, as amended, agreed to.
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Section 7—Interviews

The Convener: Group 9 is on the conduct of
interviews and medical examinations. Amendment
60, in the name of Nanette Milne, is grouped with
amendments 61, 9 and 76.
Mrs Milne: The aim of amendments 60 and 61
is to clarify that section 7 relates specifically to
adults at risk and not to any adult. That is the
essence of what I want to say.
I move amendment 60.
Lewis Macdonald: Amendment 9 will ensure
that those who are interviewed are fully aware of
their right not to answer a question, by imposing
an obligation on the person who carries out the
interview to inform them of that right before
commencing the interview.
As Nanette Milne said, amendments 60 and 61
are intended to limit the group of people who can
be interviewed to adults at risk. That would not be
helpful, because, in some circumstances, it will be
in the interests of the adult at risk for another
person to be interviewed, too—perhaps somebody
with whom they share their home or, alternatively,
in a regulated care setting, a care worker. The
current wording of section 7 allows that to happen,
as well as allowing the interview of the adult at
risk. Therefore, we do not support amendments 60
and 61.
Nanette Milne’s amendment 76 would achieve
much of what Executive amendment 9 provides
for, so I ask her not to move amendment 76.
However, I will take on board her point that there
is a case to be made for ensuring that people are
fully informed of their right to refuse consent. We
have made provision to ensure that that happens
in respect of interviews. If the member is content
not to move amendment 76 today, I will lodge an
amendment that makes provision for medical
examinations that is consistent with what we have
done on interviews.
I ask the committee to agree to amendment 9
and recommend that the other amendments in the
group be withdrawn or not moved.
14:30
Mrs Milne: I apologise for omitting to speak to
amendment 76. The minister has reassured us
that the issue that it raises will be taken into
consideration. It is terribly important that people
should be informed of what may happen to them.
Amendment 60, by agreement, withdrawn.
Amendment 61 not moved.
Amendment 9 moved—[Lewis Macdonald]—and
agreed to.
Section 7, as amended, agreed to.
Section 8 agreed to.
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Section 9—Examination of records etc
Amendment 10 moved—[Lewis Macdonald]—
and agreed to.
Section 9, as amended, agreed to.
Section 10—Assessment orders
Amendment 11 moved—[Lewis Macdonald]—
and agreed to.
The Convener: Group 10 is on council officers
and council nominees having no authority to use
force. Amendment 62, in the name of Shona
Robison, is grouped with amendments 68 and 79.
Shona Robison: The purpose of the
amendments is to make it clear that removal and
assessment orders do not carry the right to use
force against adults who are subject to those
orders. The amendments make it clear that there
are limits to the powers that assessment and
removal orders carry, which is vital for those who
are acting under the bill as well as those who are
subject to the orders.
Warrants for entry carry the right for reasonable
force to be used to gain entry, which may be
appropriate when entry is refused but there are
reasonable grounds for believing that entry is
necessary to investigate a situation, but it is not
appropriate to use force against someone who
refuses to comply with an assessment or removal
order. It is important that the law is very clear
about when physical force against someone who
is not compliant is justified. For example, removal
and assessment orders do not carry any right of
detention. There is a great danger that the use of
physical force to remove or restrain a person
would amount to unlawful detention and be a
violation of the person’s human rights.
It is important that those who implement the law
are aware of how far the powers extend. They
may need to take that into account when deciding
on the most appropriate action. It is crucial that
people who are subject to orders are aware of
when force can and cannot be used. Adults who
are likely to find themselves subject to the orders
may well feel distressed and vulnerable. The use
of force against someone in that situation, who
poses no risk to other people, cannot be justified.
I move amendment 62.
Euan Robson (Roxburgh and Berwickshire)
(LD): I appreciate entirely the sentiment behind
the amendment, which is laudable, but there may
be circumstances when some form of force is
inevitable—for example, if the adult at risk is
threatening someone else or is being threatened.
In amendment 62, “force” is not qualified as, for
example, “undue force”. In addition, amendment
79 would constrain the use of force by a
constable—that is to say, a police officer. This
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matter should be considered, but in guidance and
codes of practice. Such an approach would
provide more flexibility and allow for occasional
circumstances in which force might be justified.
We should not rule out such matters in statute.
Lewis Macdonald: I understand Shona
Robison’s point that using force on someone who
is at risk of serious harm is an unattractive and
contentious proposition, but that would happen
only as an absolute last resort, in very exceptional
circumstances, when other options had been
exhausted. Euan Robson mentioned the code of
practice, which will certainly make it clear to
practitioners that that ought to be the case.
I should also point out that amendments 62, 68
and 79 all refer to “a council officer”, but the bill
already sets out provisions relating to council
officers. I direct the committee’s attention to
section 33(4), which states very clearly:
“A council officer may not use force during, or in order to
facilitate, a visit”.

Euan Robson referred to amendment 79, which
also seeks to restrain a constable from using
reasonable force in pursuance of his or her duties.
In such circumstances, the police officer will have
to use his or her judgment in weighing the use of
reasonable force against the risk of harm. For
example, if a person were at risk of harming
themselves, we would all expect a police officer to
prevent that from happening. Moreover, although
they might not ask for it, the person at risk of harm
might simply need a guiding hand to get out of a
difficult position.
I do not support amendments 62, 68 and 79
because they are unnecessary with regard to
council officers and because constables should be
allowed to use reasonable force if they are clear in
their minds that it is necessary to protect the adult
from risk of harm.
Shona Robison: I do not know whether I accept
Euan Robson’s arguments, because other
legislation could come into play if a situation
involved breach of the peace or assault. However,
I am somewhat reassured by the minister’s point
that other parts of the bill already send out a clear
message and, indeed, that the code of practice will
contain a very strong message on this matter. As
a result, I am content to withdraw amendment 62.
Amendment 62, by agreement, withdrawn.
Section 10, as amended, agreed to.
Section 11—Criteria for granting assessment
order
Amendments 12 and 13
Macdonald]—and agreed to.

moved—[Lewis
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The Convener: Amendment 63, in the name of
Shona Robison, is grouped with amendments 64,
46 and 67.
Shona Robison: Amendments 63, 64 and 67
seek to ensure that any council officer who acts
under the legislation applies the general principles
that are set out in sections 1 and 2 and to make it
clear that the courts are expected to give specific
consideration to those principles before an order is
granted.
The bill’s general principles, which are set out in
sections 1 and 2, are designed to apply to all
decisions and actions under part 1 and are critical
to ensuring that the adult’s interests and rights are
protected. Section 1 states that a person may
intervene in an adult’s life
“only if satisfied that the intervention … will provide benefit
to the adult which could not reasonably be provided without
intervening in the adult’s affairs, and … is, of the range of
options likely to fulfil the object of the intervention, the least
restrictive to the adult’s freedom.”

Section 2 provides details of how the general
principles should be carried out in practice.
It is important that the principles are considered
fully before an order is granted. I believe that the
principles will be strengthened if they are referred
to specifically at the points in the bill where what
the court must consider before it grants an order is
set out. That would make it clear to anyone who is
seeking an order that they will be expected to
explain how they have applied the principles, and
that the court will not grant an order unless it is
satisfied that the principles have been complied
with.
Amendment 64 would amend the criteria for
granting the assessment order to require the
sheriff to be satisfied that the place to which an
adult at risk is to be taken is suitable for the
purpose.
I move amendment 63.
Euan Robson: It is important that the sheriff
bears in mind the availability and suitability of a
place to which an adult at risk is to be moved. I do
not think that it is appropriate for that matter to be
left in a vacuum. I am sure that, in practice, many
sheriffs would bear that in mind, but it is important
to have a statutory reference to it. Clearly, that
could be applied in the code of practice but,
through amendment 46, I am seeking to ensure
that the court considers the availability and
suitability of the place.
I have some sympathy with amendment 64. I
think that the contents of amendments 63 and 67
are implicit in the bill. The court would indeed need
to take the factors that they cover into account, but
I am interested to hear the minister’s view.
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Lewis Macdonald: There are two distinct areas
of consideration in this group. Amendments 63
and 67 relate to a sheriff being satisfied that the
council has taken the principles into consideration.
I would point out that section 2 of the bill as
introduced is clear. It states:
“A public body or office-holder performing a function
under this Part in relation to an adult must, if relevant, have
regard to … the general principle on intervention in an
adult’s affairs”

under section 1, and to the other principles listed
in section 2.
In granting an assessment order or removal
order, the sheriff will have regard to the general
principle in section 1, as well as to the principles
that are outlined in section 2. However, the
principles might not always agree with each other
and, in applying them, the sheriff will require to
use a degree of balance. It is therefore important
that the granting of orders is not constrained in
another way.
It is difficult to see how amendments 63 and 67
would change the position. Existing provision
already requires the council to take the principles
into account. The sheriff will consider them as a
matter of course. If the sheriff disagrees with the
council’s assessment in relation to the principles, it
is clearly the sheriff’s assessment that will prevail.
I think that amendments 63 and 67 are therefore
not necessary and that they do not add anything to
the bill.
I have no difficulty, on the other hand, with the
principles behind amendments 46 and 64. I have a
slight preference for amendment 46, given where
it is in the bill and what, precisely, it seeks to
insert. I would be happy to accept amendment 46,
and I urge the member who lodged amendment 64
not to move it, on the understanding that I am
happy to return at stage 3 with an amendment that
would do for medical examinations what
amendment 46 does for interviews—but to do it
consistently and in the same section. I hope that
that is acceptable to Shona Robison.
Shona Robison: I hear what the minister is
saying about amendments 63 and 67, but I do not
believe that there are any reasons for not setting
out and reiterating in the relevant sections that the
court must consider the principles before it grants
an order. I therefore wish to press those
amendments.
To clarify what
amendment 64—

the

minister

said

about

The Convener: I do not want us to get into a
protracted, backwards-and-forwards discussion.
Shona Robison: I understand, convener. The
minister said that he would come back with an
amendment that would include both things in the
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same section. Is that because there is something
wrong with the way in which the two things are
linked at the moment?
Lewis Macdonald: I am happy to provide
clarification. Amendment 46 relates to availability
and to suitability, whereas amendment 64 relates
only to suitability. Amendment 46 relates to
section 14 and amendment 64 relates to section
11. We simply want to achieve consistency in the
bill.
14:45
Shona Robison: On that basis, I will not move
amendment 64. I will, however, press amendment
63.
The Convener: The question is, that
amendment 63 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Cunningham, Roseanna (Perth) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 63 disagreed to.
Amendment 64 not moved.
Section 11, as amended, agreed to.
After section 11
The Convener: Group 12 is on a council’s duty
to provide or arrange transport. Amendment 65, in
the name of Shona Robison, is grouped with
amendment 69.
Shona Robison: An assessment order
authorises a council officer to take the adult at risk
from a place being visited under section 6, which
might well be the adult’s home, to another place,
to allow the adult to be interviewed and medically
examined, but there is no duty on the council to
provide assistance for the adult to return to the
place from which they have been removed after
the interview or medical examination—or when the
adult refuses to give permission for an interview or
medical examination.
Removing an adult at risk from their home and
taking them to another place is, obviously, a
serious step and the adult might well be distressed
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and feel vulnerable. All efforts must be made to
minimise the distress that the adult might
experience. That should include ensuring that,
after the interview or medical examination has
been carried out—or refused—the adult is
provided with the transport and support that is
necessary for him or her to return home. As the
adult might have had to leave home suddenly,
they might not have enough money with them or
have made the necessary arrangements to get
home.
If the council has exercised a power to remove
the adult from their home, it should have a
reciprocal duty to arrange their safe return home.
Amendment 69 deals with the same issues in
relation to a removal order.
I move amendment 65.
Lewis Macdonald: An assessment order will,
under the bill, often be the first point at which the
health and well being of an individual can be
assessed and determined. It might, as a
consequence of that assessment, become clear
that a further intervention is necessary, not
necessarily under this measure but, possibly,
under mental health legislation or incapacity
legislation. If the assessment requires a further
intervention, admission to hospital or a transfer to
a different place of residence, it would be
inappropriate to require that, following the
assessment, the person should be returned to the
place where they previously resided. The risk that
brought about the intervention might have arisen
because of the place in which the person resided.
I think that requiring a person to be returned after
an
assessment
could
have
unintended
consequences that would be to the detriment of
the adult.
Local authorities already have the power to
arrange transport for a person who it has been
determined can be safely returned to their ordinary
place of residence. That power could be applied
flexibly, according to the circumstances. Again, we
would aspire to set out in the code of practice the
way in which that power should be used.
Shona Robison: Amendment 65 is about the
duty to provide or arrange travel and ensuring that
someone can return to the place from which they
were removed; it is not about a duty to return the
person to that place. It imposes a duty to ensure
that the person gets practical assistance to return
to the place from which they were taken—or any
other reasonable place—as soon as is practicable.
It is about the practicalities of getting the person to
their next place, given that it might be impossible
for them to arrange transport themselves. I am not
satisfied with the minister’s response, so I will
press amendment 65.
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The Convener: The question is, that
amendment 65 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Cunningham, Roseanna (Perth) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 65 disagreed to.
Section 12 agreed to.
After section 12

The Convener: The question is, that
amendment 66 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Cunningham, Roseanna (Perth) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.

Shona Robison: Amendment 66 would place
on council officers a duty to provide certain
information to adults, including information on
whether an order has been granted, what it
means, the powers that it carries, what will happen
next, and what will happen if they refuse to
comply. It is essential that adults who are subject
to interventions under the bill have a legal right to
certain information, particularly as the court might
grant orders of which the adult was not previously
aware. It is important that the adult is aware of the
powers that the order carries and what will happen
if they refuse to comply with it.

Section 13—Removal orders

Lewis Macdonald: I accept the principle that an
adult at risk should be kept informed at every
stage of an effort to support them. However, I want
to make sure that that is done through the code of
practice. I do not want to use the approach that is
taken in amendments 66 and 70, which would
impose an additional legal hoop through which
officers would be required to jump before they
could take action. We are talking about critical
situations in which a person is at risk. The fewer
the barriers in the way of action being taken—
subject to the determination of the court and so
on, as I described in relation to protection orders—
the more readily support and protection can be
provided to the individual.
On that basis, I ask Shona Robison to withdraw
amendment 66 and to not move amendment 70.
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Shona Robison: I do not regard the duty in
amendment 66 as a legal hoop through which
council officers must jump before they can take
action. I regard it not as a barrier but as an
essential element of informing someone of their
rights in a situation in which they might be
vulnerable. I will press amendment 66.

The Convener: Group 13 is on a council
officer’s duty to provide information. Amendment
66, in the name of Shona Robison, is grouped with
amendment 70.

I move amendment 66.
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Amendment 66 disagreed to.

Amendment 14 moved—[Lewis Macdonald]—
and agreed to.
Section 13, as amended, agreed to.
Section 14—Criteria for granting removal order
Amendment 15 moved—[Lewis Macdonald]—
and agreed to.
Amendment 46 moved—[Euan Robson]—and
agreed to.
Amendment 67 not moved.
Section 14, as amended, agreed to.
Section 15—Right to move adult at risk
Amendment 68 not moved.
Section 15 agreed to.
After section 15
Amendments 69 and 70 not moved.
Section 16 agreed to.
Section 17—Protection of moved person’s
property
The Convener: As an incentive, and because
everybody has been very good, we will have a
five-minute suspension at about 3.15.
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Amendment 16 is grouped with amendment
16A, which will be disposed of before the question
on amendment 16 is put.
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1 that stated that the term “banning order”
“is imprecise and unduly emotive, and should be amended
to ‘exclusion order’.”

Lewis Macdonald: The intention behind
amendment 16 and amendment 16A is similar, in
that both amendments seek to ensure that any
property owned or controlled by the adult at risk
should be returned to that person. Amendment 16
provides that property should be returned

I am inclined to agree, and I submit that to prevent
someone from entering the home of an adult at
risk a banning order would be better described as
an exclusion order.

“as soon as is reasonably practicable”,

Lewis Macdonald: It might be appropriate to
describe it as an exclusion order if it only ever
applied to the property in which the person who
was being excluded was resident and had a right
of occupancy. The banning order in the bill goes a
little beyond the exclusion order. For reasons with
which members will be familiar, there is in the
Matrimonial Homes (Family Protection) (Scotland)
Act 1981 an exclusion order whereby a person
can be banned from the home in which he is
resident and has occupancy rights.

whereas amendment 16A requires that in all
circumstances property should be returned within
72 hours.
I do not accept amendment 16A, because there
may be circumstances in which it is not practicable
to meet the 72-hour deadline—for example if the
property were a pet and the person required a bit
more than three days to adjust to having it back.
That is one example—there may be several
others—of property that may be removed and that
should be returned as soon as is reasonably
practicable. There should not be an absolute
deadline, but the code of practice can make clear
and give force to the requirement that property be
returned as soon as is reasonably practicable, to
ensure that that is exactly what happens.
I move amendment 16.
Shona Robison: The purpose behind
amendment 16A is similar to that behind
amendment 16. The reason for stipulating 72
hours is to have a time limit within which property
must be returned. I accept that there may be
circumstances in which that is not possible, but it
would be helpful if the minister could give some
indication of a timescale.
Lewis Macdonald: The code of practice will
require all due speed in achieving a reasonably
practicable early return of property. It will not set a
deadline because, for reasons I have described,
there will always be exceptional cases, but it will
make clear how, in general, property should be
returned quickly.
Shona Robison: On the basis of what the
minister has said, I will not move amendment 16A.
Amendment 16 agreed to.
Section 17, as amended, agreed to.
Section 18—Banning orders
The Convener: Group 15 is on the replacement
of the term “banning order” with the term
“exclusion order”. Amendment 71, in the name of
Nanette Milne, is the only amendment in the
group.
Mrs Milne: I lodged amendment 71 in response
to a written submission to the committee at stage

I move amendment 71.

In this case, it is possible that a person may also
be banned from another house. If, for example,
the son of an older woman poses a risk to her, a
banning order could apply to prevent him from
visiting her at her home, although that home is not
his home. Banning orders are therefore slightly
wider than exclusion orders in other statutes. For
that reason, I would like the bill to retain the term
“banning order”.
15:00
Mrs Milne: I confess that the niceties of the
language slightly escape me and that I thought
that an exclusion order would apply beyond a
person’s residence. If the Parliament’s legal
people have advised that banning orders would go
further than exclusion orders, I must bow to what
they have said. Therefore, I will not press
amendment 71.
Amendment 71, by agreement, withdrawn.
The Convener: Group 16 is on banning orders
and temporary banning orders. Amendment 17, in
the name of Lewis Macdonald, is grouped with
amendments 47, 19, 48 and 49.
Lewis Macdonald: Amendments 17 and 19 are
essentially
technical
amendments.
The
consequences of the imposition of a banning order
are set out in section 18. Commencement of an
action for breach of a civil order in statute requires
procedural steps that differ from those for a breach
of interdict. The consequences of a breach in each
case are different and the amendments are
intended to address that.
Amendment 47 relates to the criteria that must
be met before a banning order can be granted.
The amendment inserts additional tests relating to
the rights of occupancy of the property, which we
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have just discussed. It is intended to clarify that
banning orders can be used when the adult at risk
is entitled to occupy the property in question and
when that is not the case.
I move amendment 17.
Amendment 17 agreed to.
Section 18, as amended, agreed to.
Section 19—Criteria for granting banning order
The Convener: I remind members that if
amendment 72, in the name of Nanette Milne, is
agreed to, amendment 18 will be pre-empted.
Amendment 72 moved—[Mrs Nanette Milne].
The Convener: The question is, that
amendment 72 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Cunningham, Roseanna (Perth) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 72 disagreed to.
Amendments 18 and 47
Macdonald]—and agreed to.

moved—[Lewis

Section 19, as amended, agreed to.
Section 20—Temporary banning orders
Amendment 19 moved—[Lewis Macdonald]—
and agreed to.
Section 20, as amended, agreed to.
Section 21 agreed to.
After section 21
Amendment 48 moved—[Lewis Macdonald]—
and agreed to.
Sections 22 and 23 agreed to.
After section 23
Amendment 49 moved—[Lewis Macdonald]—
and agreed to.
Sections 24 to 31 agreed to.
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Section 32—Consent of adult at risk
The Convener: Group 17 is on consent of adult
at risk. Amendment 73, in the name of Nanette
Milne, is grouped with amendments 20, 74 and 75.
Mrs Milne: Amendments 73 and 74 seek to add
the concept of undue influence to the
consideration of whether or not an adult at risk has
consented to a protection order, as one of the
main points about vulnerability is that it involves
susceptibility to undue influence. I believe that
undue influence is a well-developed and wellunderstood concept in existing law.
Amendment 75 seeks to widen the scope of
section 32(4)(a) to recognise that, when abuse
occurs, there may be a number of abusers. Only
one of them may be in a position to exert undue
influence or pressure, but that may be enough to
shield them all, including the individual who is
abusing the adult at risk. Amendment 75
recognises that the adult at risk might have
confidence and trust in a person within a group of
people that includes the person who is inflicting or
is likely to inflict abuse. The presence of the
person who inspires confidence and trust in the
adult at risk may influence them to refuse consent
even though that person might be in a group of
people that includes the person who is inflicting or
is likely to inflict abuse. I hope that amendment 75
would sort that out.
I move amendment 73.
Lewis Macdonald: The bill aims to balance
rights with protection, and amendment 20 aims to
make it clear that intervention without an adult’s
consent is acceptable only when every step that
could be taken with their consent has been taken
but the adult remains at risk. Amendment 20
seeks to address the concern that the committee
expressed at stage 1 that the bill was not explicit
enough in making that provision.
The principles of the bill are clear that any
intervention must be the least restrictive possible
for the adult and that overriding the giving or
withholding of consent by an adult in a case in
which there is undue pressure is an absolute last
resort. The authorisation of a sheriff would be
required in such an instance. The sheriff would be
required to consider all the evidence and
circumstances and to weigh up and balance the
interests of the adult at risk when considering
whether to allow an intervention. The sheriff could,
of course, refuse an intervention, and there are
also procedural safeguards that must be satisfied,
including the need to bring evidence to the court to
establish the likelihood of serious harm and the
provision that the adult at risk is not required to
answer any question and may be medically
examined only with their consent. Amendment 20
is intended to strengthen the part of the bill that
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says that such intervention is a last resort.
Nanette Milne is right to say that “undue
influence” has an established meaning, but it is
usually applied in a slightly different set of
circumstances from those that apply in the cases
that we are discussing. I understand that undue
influence is otherwise known as “facility and
circumvention”. The term describes the position in
which, for example, a person who is unduly
influenced to buy an item by another person who
seeks to sell it to them decides that they do not
wish to honour the contract because of that undue
influence. It typically relates to a situation in which
a stranger seeks to sell something to or otherwise
influence the person.
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McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 73 disagreed to.
Amendment 20 moved—[Lewis Macdonald]—
and agreed to.
Amendment 74 not moved.
Amendment 21 moved—[Lewis Macdonald]—
and agreed to.
Amendment 75 not moved.
The Convener: Amendment 76 was debated
with amendment 60.

The concept of undue pressure is slightly
different. The bill refers to undue pressure usually
or typically from a member of the family or
somebody else whom the person trusts. Also, the
term “pressure” sets a tougher test than
“influence”. We are saying that a person will not
withhold consent for something that is in their
interest to be done just because they are being
influenced; it takes real pressure to get somebody
to do something that is so clearly at odds with their
interest. Because undue pressure is a tougher
test, it better addresses the committee’s concerns
that the withholding of consent by an adult should
not be overlooked without good cause.

Mrs Milne: I will not move amendment 76,
because I received an assurance from the
minister.

Amendment 75 is not necessary, although I
understand the purpose behind it. One person
using undue pressure is enough to trigger the
measures in the bill as introduced, and the legal
position is not altered if other people are taking
shelter behind that person.

15:12
Meeting suspended.

I therefore ask Nanette Milne to withdraw
amendment 73 and not move amendments 74 and
75.
Mrs Milne: On amendment 75, I accept the
minister’s explanation that one person using
undue pressure will be enough to trigger the law.
However, I am unconvinced by the argument
about undue influence. It is all a matter of degree
and language, so I will press amendment 73.
The Convener: The question is, that
amendment 73 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.

Mrs Milne: I do not remember amendment 76.
Is it in order to seek clarification of which
amendment that was?
The Convener: Amendment 76 was in group 9.

Amendment 76 not moved.
Section 32, as amended, agreed to.
The Convener: I suspend the meeting for five
minutes to allow people to stretch their legs.

15:17
On resuming—
Section 33—Visits: supplementary provisions
The Convener: Group 18 is on supplementary
provisions on visits. Amendment 77, in the name
of Shona Robison, is grouped with amendment 78.
Shona Robison: Amendment 77 relates to
section 33(2), which states:
“A council officer must, if asked to do so while visiting
any place—
(a) state the object of the visit, and
(b) produce evidence of the officer’s authorisation to visit
the place.”

FOR

Amendment 77 seeks to remove the phrase

Cunningham, Roseanna (Perth) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

“if asked to do so”,

AGAINST
Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Maclean, Kate (Dundee West) (Lab)

because I believe that council officers should be
taking those steps anyway, to ensure that the
person is in full possession of the facts about what
is going on.
Amendment

78

seeks

to

add

a

third
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responsibility on the council officer to the two that I
have already mentioned. The officer would have to
“advise the adult of the consequences of non-compliance.”

I move amendment 77.
Lewis Macdonald: I shall respond differently to
the two amendments. I have some concern that
removing the phrase that amendment 77 seeks to
remove might introduce some unintended
consequences, but that is not a substantial
concern. I am happy to accept amendment 77, as
the principle behind it is reasonable, but between
now and stage 3 I would like to consider whether
any further tweaking is required to ensure that
there are no unintended consequences.
However, I do not wish to accept amendment
78, which does not have the necessary clarity
about the identity of the “adult” it refers to. The
consequences will be different, depending on who
that adult is. Again, I refer members to section 46.
The adult who is at risk cannot commit an offence
by obstructing a council officer, so their doing so
would have no legal consequence, but another
adult who is being advised of the consequences of
non-compliance may well be committing an
offence by obstructing a council officer in the
course of his or her duties.
Given that amendment 9 introduces safeguards
to ensure that an adult is fully aware prior to the
interview of their right not to answer a question,
and given the similar provision for medical
examinations that I intend to introduce at stage 3,
amendment 78 offers little in addition to what is
already in the bill, and I ask Shona Robison not to
move it.
Shona Robison: I am pleased that the minister
accepts amendment 77. I accept some of the
concerns about the clarity of amendment 78, so I
am happy not to move it. I might reconsider the
matter at stage 3.
Amendment 77 agreed to.
Amendment 78 not moved.
Section 33, as amended, agreed to.
Section 34—Warrants for entry
Amendments 50 and 79 not moved.
Section 34 agreed to.
Sections 35 and 36 agreed to.
Section 37—Urgent cases
Amendment 22 moved—[Lewis Macdonald]—
and agreed to.
The Convener: Group 19 is on urgent cases.
Amendment 23, in the name of the minister, is
grouped with amendment 51.
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Lewis Macdonald: It will be necessary to
involve a justice of the peace in protective action
on those rare occasions when a sheriff is not
available and immediate action is needed to
prevent harm. Urgent situations might arise when
a sheriff is not available to grant a removal order
or warrant for entry and any delay might result in
harm or the risk of harm. The bill as drafted
provides for a JP to grant a warrant or removal
order in such cases.
Executive amendment 23 ensures that the
duration of a removal order granted by a JP is for
the shortest time possible. That provision mirrors
the provision that exists in child protection
legislation, which specifies a period of 12 hours.
That would allow such time as is needed to deal
with an urgent case. I hope that narrowing the time
available addresses any concerns about JPs
being given the power. I recommend that
amendment 51 be rejected.
I move amendment 23.
Mrs Milne: I lodged amendment 51 as a probing
amendment. The requirement for JPs to be given
this significant extra power was not discussed at
stage 1. I need the minister to elaborate on the
power that JPs are to be given before I decide
whether to move amendment 51.
Lewis Macdonald: I will be brief. The JP will be
expected to use the power only in the unusual
circumstances in which urgent action is required
and a sheriff is not available. Such circumstances
might arise in a remote rural area where there is
not ready access to a sheriff but early action is
required. Amendment 23 limits the extent of the
order, which I hope addresses the concerns that
moved Nanette Milne to lodge amendment 51.
Amendment 23 agreed to.
Amendment 51 not moved.
Section 37, as amended, agreed to.
Section 38—Applications: procedure
Amendment 80 not moved.
Amendments 24 and 25
Macdonald]—and agreed to.

moved—[Lewis

Section 38, as amended, agreed to.
Section 39—Adult Protection Committees
The Convener: Group 20 is on adult protection
committees:
functions
and
membership.
Amendment 52, in the name of Euan Robson, is
grouped with amendments 81 and 53.
Euan Robson: These are probing amendments.
My aim is to have a short discussion with the
minister about ensuring co-operation between
adult protection committees and child protection
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committees, where they are established.
Amendment 52 refers to the desirability of having
transitional arrangements in place for when a child
moves from the remit of one committee to that of
another. The difficulty is that child protection
committees are not yet on a statutory basis. They
may exist in some areas, but in others there may
be no such committees, or adult protection
committees and child protection committees may
be amalgamated. However, it is worth my seeking
the minister’s views on the issue and on whether,
if the amendments are not acceptable, it could be
covered in guidance or a code of practice. It is
important that there is co-operation, and it is
particularly important that attention is paid to
transitional arrangements.
I move amendment 52.
Mrs Milne: I will restrict my comments to
amendment 81, which seeks to include in the
provisions of the bill the Mental Welfare
Commission and the Office of the Public Guardian,
which are both public bodies with which an adult
protection committee should co-operate to
safeguard adults at risk who are present in its
council area.
Lewis Macdonald: Like Euan Robson, I fully
appreciate the importance of adult protection
committees working closely with other key bodies
and organisations in their area and beyond, where
appropriate. In normal circumstances, one would
expect that co-operation to extend to the relevant
child protection committee. I accept that there
need to be transitional arrangements where a
person was formerly covered by child protection
legislation and may in future require protection by
adult services. I hope to address that issue in the
code of practice.
The situation is complicated slightly by the
absence of a statutory basis for child protection
committees comparable to that which the bill
provides for adult protection committees. I ask
Euan Robson to withdraw amendment 52, so that
we can ensure that the duties that we place on the
respective committees are comparable and that
we do not require an adult protection committee to
co-operate with a child protection committee that,
in theory, may not exist or may, as he said, be the
same committee. However, we accept the spirit
behind the amendments and will be happy to
consider further how to ensure that what he seeks
is delivered under the code of practice.
I understand that the Mental Welfare
Commission does not wish to be a member of all
the 32 adult protection committees that may be
established across Scotland. The Office of the
Public Guardian, which is an even smaller
organisation, is likely to take the same view. Both
organisations wish to be able to take part in the
committees’ deliberations, where appropriate, but
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do not want the burdens of required membership
and attendance to be placed on them, especially
because many of the cases with which the
committees will deal will not relate directly to the
organisations’ areas of interest. On that basis, I
invite Nanette Milne not to move amendment 81,
although I understand its purpose. The bill as
drafted allows for the involvement of the
organisations to which she refers, and we will
reinforce that point in the code of practice.
Euan Robson: I am grateful to the minister for
his comments and for his assurances on
transitional arrangements in particular. On that
basis, I seek to withdraw amendment 52.
Amendment 52, by agreement, withdrawn.
Amendments 81 and 53 not moved.
Section 39 agreed to.
Sections 40 and 41 agreed to.
Section 42—Duty to provide information to the
Committee
15:30
The Convener: Group 21 is on the duty to
provide information to adult protection committees.
Amendment 54, in the name of Euan Robson, is
the only amendment in the group.
Euan Robson: I am concerned that people who
are involved in adult protection committees and in
agencies that co-operate with committees should
keep proper records. The minister knows from
discussions that we have had that there have
been instances in which the failure to keep proper
records had serious consequences. Of course, the
keeping of proper records is a matter of proper
professional practice, but there is merit in
considering making it a requirement of the bill, so
that no one will be in any doubt. If there is a
statutory duty to keep proper records, I presume
that the relevant regulatory agencies will be able
to inspect bodies and take appropriate action if
proper records are not being kept and no standard
is being developed for the keeping of records.
The matter could be dealt with in regulations or
the code of practice. I am interested in what the
minister will say, because it is imperative that we
signal to all concerned that proper records are
essential in ensuring the protection of adults—and
children, for that matter.
I move amendment 54.
Lewis Macdonald: I entirely agree with the
spirit behind amendment 54. As Euan Robson
said, the proper carrying out of functions in such
sensitive areas requires the keeping of proper
records. I acknowledge that the inadequate
keeping of appropriate records has been a
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contributory factor in instances in which the
statutory provision to protect vulnerable people
has failed. In the code of practice on the
implementation of the bill we will give a clear
signal that proper record keeping is a priority for all
bodies concerned.
A number of the public bodies that are caught by
the bill are on a statutory footing and have
statutory functions, implicit in some of which is a
duty to keep records. I am sure that the intention
behind amendment 54 is to reinforce that duty. We
will be happy to do that in the context of the code
of practice, so I ask Euan Robson to withdraw
amendment 54.
Euan Robson: I am grateful to the minister for
his reassurance. I seek to withdraw amendment
54, but I also seek further discussion with the
minister on the matter, because I would like further
assurances on all agencies involved.
Amendment 54, by agreement, withdrawn.
Section 42 agreed to.
Sections 43 to 47 agreed to.
Section 48—Appeals
The Convener: Amendment 55, in the name of
Euan Robson, is grouped with amendment 56.
Euan Robson: Amendment 55 is a probing
amendment and would allow an appeal against a
removal order.
The area is difficult, because we must consider
both the principle and the practicalities. Although,
in practical terms, it may never—the words “may
never” are important in all of this—be needed, the
provision would ensure the principle of an appeal.
It may never be needed because it would not be
achievable within the timescale for court
consideration. On balance, I am unclear whether
the practicalities overwhelm the principle—again
because I am not entirely familiar with the court
process. I would be grateful for the minister’s
comments and will listen to what committee
members may have to say.
I move amendment 55.
Lewis Macdonald: The bill does not provide for
an appeal against a removal order, primarily
because a removal order can last for a maximum
of seven days. It is not practicable for an appeal to
be made to a higher authority—the sheriff
principal—and for it to be heard within that time.
The adult at risk, any person with an interest in
their well being or property, or the council in
question may instead seek to vary or recall the
order by making an application to the sheriff. The
application would be decided before the expiry of
the original order. Any one of those persons could
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go back to the court the day after the order was
granted and ask the sheriff to change or annul it.
In effect, the process provides an opportunity for
the sheriff to look again at the circumstances of
the case to see whether anything has changed. If
the sheriff decides that it has, they can act
accordingly.
The process is similar to that which comes
under existing statute for an interdict. Like a
banning order, it can be heard at short notice by a
sheriff. However, as for a banning order, the
appeal for an interdict would go to a sheriff
principal. Again, it would not be heard within the
seven-day period. In practical terms, we are not
persuaded of the case for an appeal.
Article 6 of the European convention on human
rights guarantees
“a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.”

We believe that the provision meets that obligation
precisely and fully. Before a removal order can be
granted, a hearing must take place before an
independent or impartial sheriff or JP, unless the
case is one of the urgent or exceptional cases that
we have discussed. From the evidence, the sheriff
or JP must be satisfied that the adult is at risk of
serious harm if they are not moved to another
place. Given the short period for which a removal
order can apply, the existing provision under the
law delivers the protection that Euan Robson is
keen to ensure.
Amendment 56 makes explicit that the banning
and temporary banning orders that are granted
under the bill can be appealed. It also makes it
clear that the order will remain in force until the
appeal is expired.
The Convener: As no other member wishes to
speak and the minister has waived his right to
comment, I call Euan Robson to say whether he
wants to press or seek leave to withdraw
amendment 55.
Euan Robson: I listened carefully to what the
minister said. It appears that, by reference to the
sheriff, a reversal of the order can take place. I will
give further thought to the matter, read the
minister’s comments and, if necessary, come back
with a further amendment at stage 3. I seek leave
to withdraw amendment 55.
Amendment 55, by agreement, withdrawn.
Amendment 56 moved—[Lewis Macdonald]—
and agreed to.
Section 48, as amended, agreed to.
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Section 49—Persons authorised to perform
functions under this Part
The Convener: Group 23 is on restrictions on
individuals performing functions authorised by
councils. Amendment 57, in the name of Dr Jean
Turner, is the only amendment in the group.
Dr Turner: The bill gives a “council officer” the
power to enter premises, carry out visits, examine
records and implement assessment orders. In our
stage 1 report, the committee expressed the
concern that the term “council officer” is broad and
recommended that the definition of the person
who has the power to enter premises should be
made more specific.
Rather than provide a detailed description of
who a council officer could be—for example, a
suitably qualified council officer—amendment 57
would commit the Executive to providing a more
restrictive
definition
through
subordinate
legislation. It would achieve that by amending
section 49 to read: “The Scottish Ministers must”—
rather than “may”—
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“may” and “must”. If we can have more clarification
at a later date, I am happy for the amendment to
be withdrawn.
Amendment 57, by agreement, withdrawn.
Section 49 agreed to.
Section 50—Interpretation of Part 1
Amendments 26, 31 and 32 moved—[Lewis
Macdonald]—and agreed to.
Section 50, as amended, agreed to.
The
Convener:
That
concludes
our
consideration of amendments for today and ends
the public business. I ask members of the public
and all non-essential personnel to leave the room
and for the sound system to be switched off.
15:43
Meeting continued in private until 15:54.

“by order restrict the type of individual who may be
authorised by a council to perform functions given to
council officers by virtue of this Part.”

I move amendment 57.
Lewis Macdonald: I oppose amendment 57
which, in making it mandatory rather than
discretionary for ministers to make an order, would
have a potentially complex effect. Ministers would
be required to make an order, but Parliament
might choose to annul it, although our duty would
still stand. Therefore, simply in relation to the
legislative process, the amendment runs the risk
of being a bit confusing.
The Local Government (Scotland) Act 1973
already governs who councils may appoint as
council officers. Section 49(1) empowers ministers
to restrict the type of officer who is allowed to
perform functions under the bill. I assure Jean
Turner that we will use those powers. Further, if
she is content to withdraw amendment 57, I will
undertake to seek to make a draft of the order
available to the committee prior to stage 3, to
make clear what we intend to do. It is reasonable
to assume that the type of person who is included
will be, for example, a social worker with
qualifications to work in the area. We will seek to
make provision so that the officers are
appropriately qualified and trained persons. I am
happy to provide a draft of the order. The details
will have to be consulted on with the Association
of Directors of Social Work and others, but I am
happy to provide a copy to the committee if Jean
Turner is content to withdraw her amendment.
Dr Turner: I accept the minister’s comments
and will seek leave to withdraw amendment 57. It
is difficult to understand the difference between
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Adult Support and Protection (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 69
Sections 70 to 72

Schedules 1 and 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 53
Lewis Macdonald
82

In section 53, page 22, line 22, leave out <(3)(c)(ii)—> and insert <(3)(c)—
( ) leave out “a solicitor” and insert “a practising solicitor”,>
Lewis Macdonald

83

In section 53, page 22, line 23, at beginning insert <in sub-paragraph (ii), >
Lewis Macdonald

84

In section 53, page 22, line 24, at beginning insert <in sub-paragraph (ii), >
Lewis Macdonald

85

In section 53, page 22, line 24, at end insert—
<( ) in subsection (4), for “A solicitor” substitute “A practising solicitor”,>
Lewis Macdonald

86

In section 53, page 22, line 36, leave out <(3)(c)(ii)—> and insert <(3)(c)—
( ) leave out “a solicitor” and insert “a practising solicitor”,>
Lewis Macdonald

87

In section 53, page 22, line 37, at beginning insert <in sub-paragraph (ii),>
Lewis Macdonald

88

In section 53, page 22, line 38, at beginning insert <in sub-paragraph (ii),>
Lewis Macdonald

89

In section 53, page 22, line 38, at end insert—
<( ) in subsection (4), for “A solicitor” substitute “A practising solicitor”,>
SP Bill 62-ML2
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Lewis Macdonald
90

In section 53, page 23, line 2, after <apply> insert <by virtue of regulations made under section
48(2)>
Lewis Macdonald

91

In section 53, page 23, line 11, leave out subsection (4) and insert—
<(4)

Section 19 (registration of powers of attorney) of the 2000 Act is amended as follows—
(a) in subsection (2)(c), for “send a copy of it to” substitute “give notice of the
registration of the document to both the local authority and”,
(b) in subsection (5)—
(i)

the word “and” which appears immediately after paragraph (a) is repealed,

(ii) after paragraph (b) insert—
“(c) where the document confers a welfare power of attorney and the local
authority requests a copy of it, send such a copy to the local authority;
and
(d) where the document confers a welfare power of attorney and the Mental
Welfare Commission requests a copy of it, send such a copy to the
Mental Welfare Commission.”.>
Lewis Macdonald
92

In section 53, page 23, leave out lines 25 and 26 and insert <valid only if it is expressed in a
written document which—
(a) is subscribed by the granter; and
(b) incorporates a certificate in the prescribed form by a practising solicitor or by a
member of another prescribed class that—
(i)

he has interviewed the granter immediately before the granter subscribed
the document;

(ii) he is satisfied, either because of his own knowledge of the granter or
because he has consulted another person (whom he names in the
certificate) who has knowledge of the granter, that at the time the
revocation is made the granter understands its effect;
(iii) he has no reason to believe that the granter is acting under undue influence
or that any other factor vitiates the revocation of the power.>
Lewis Macdonald
93

In section 53, page 23, line 41, at end insert—
<( )

In section 87(1) (interpretation) of the 2000 Act, after the definition of “power of
attorney” insert—
““practising solicitor” means a solicitor holding a practising certificate
issued in accordance with Part 2 of the Solicitors (Scotland) Act 1980
(c.46);”.>

2
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Section 54
Lewis Macdonald
107

Leave out section 54 and insert—
<Accounts and funds
For Part 3 of the 2000 Act substitute—
“PART 3
ACCOUNTS AND FUNDS
Purposes and application of Part
24A

Intromissions with funds

(1)

This Part makes provision for the authorisation of persons by the Public
Guardian to intromit with the funds of an adult for the purposes mentioned in
subsection (2).

(2)

Those purposes are—
(a) the payment of central and local government taxes for which the adult is
responsible;
(b) the provisions of sustenance, accommodation, fuel, clothing and related
goods and services for the adult;
(c) the provision of other services provided for the purposes of looking after
or caring for the adult;
(d) the settlement of debts owed by or incurred in respect of the adult,
including any prescribed fees charged by the Public Guardian in
connection with an application under this Part;
(e) the payment for the provision of items other than those mentioned in
paragraphs (a) to (d) such as the Public Guardian may, in any case,
authorise.

24B

Adults in respect of whom applications may be made

(1)

An application to the Public Guardian under this Part may be made only in
relation to an adult who is incapable in relation to decisions about, or of
safeguarding the adult’s interests in, the funds to which the application relates.

(2)

But an application may not be made in the case of an adult in relation to
whom—
(a) there is a guardian of the type mentioned in section 33(1)(a) with powers
relating to the funds in question;
(b) there is a continuing attorney with powers relating to the funds in
question; or
(c) an intervention order relating to the funds in question has been granted.
Authority to take preliminary steps

24C
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Authority to provide information about funds

3

(1)

This section applies where a person—
(a) believes than an adult holds funds in an account in the adult’s sole name;
but
(b) cannot make an application under section 25 or section 26G because the
person does not know—
(i)

where the account is held;

(ii) the account details;
(iii) how much is held in the account; or
(iv) any other information needed to complete the application.
(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising any fundholder to provide the person with such
information as the person may reasonably require in order to make an
application under section 25 or 26G.

(3)

Where the Public Guardian grants an application under subsection (2), the
Public Guardian must issue the certificate to the applicant.

(4)

A fundholder presented with a certificate issued under subsection (3) is not
prevented by—
(a) any obligation as to secrecy; or
(b) any other restriction on disclosure of information,
from providing the person who presents the certificate to it with such
information as the person may reasonably require in order to make an
application under section 25 or 26G about funds held by it on behalf of the
adult.

24D
(1)

Authority to open account in adult’s name
This section applies where—
(a) a person believes that—
(i)

an adult holds funds;

(ii) an adult is entitled to income or other payments or is likely to
become so entitled; or
(iii) a fundholder holds funds on behalf of an adult; but
(b) the adult does not have a suitable account in the adult’s sole name in
which the funds, income or other payments can be placed for the
purposes of intromitting with the adult’s funds under this Part.
(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising the opening of an account in the adult’s name for the
purpose of intromitting with the adult’s funds.

(3)

Where the Public Guardian grants an application under subsection (2), the
Public Guardian must issue the certificate to the applicant.

(4)

The certificate issued under subsection (3) may specify the kind of account
which may be opened by a fundholder.

4
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(5)

A fundholder presented with a certificate issued under subsection (3) may open
an account in the adult’s name.

(6)

But, if the certificate specifies a kind of account, the fundholder may open
only an account of the type specified.

(7)

On an account being opened in pursuance of subsection (5), the applicant must
notify prescribed particulars of the account to the Public Guardian.
Authority to intromit

25

Authority to intromit
(1)

A person mentioned in subsection (2) may apply to the Public Guardian for a
certificate authorising the person to intromit with an adult’s funds.

(2)

Those persons are—
(a) an individual (other than an individual acting in his capacity as an officer
of a local authority or other body established by or under an enactment);
(b) two or more individuals who wish to act jointly; or
(c) a body (other than a manager of an authorised establishment within the
meaning of section 35(2)).

(3)

An application under subsection (1) which is accompanied by an application
under section 24D may only be granted if—
(a) an account is opened in pursuance of section 24D(5); and
(b) prescribed particulars of that account are notified to the Public Guardian
in pursuance of section 24D(7).

(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a certificate of authority (a “withdrawal certificate”) to the
applicant.

(5)

No application may be made under subsection (1) if a person is already
authorised to intromit with the funds of the adult to whom the application
relates (unless the application is made by that person).

(6)

In this Act, an individual or a body who holds a valid withdrawal certificate
issued under this Part is referred to as a “withdrawer”.

26

Authority to intromit: application
(1)

An application under section 25(1) must—
(a) state the purposes of the proposed intromission with the adult’s funds,
setting out the specific sums relating to each purpose;
(b) specify an account held by a fundholder in the adult’s sole name which
the applicant wishes to use for the purpose of intromitting with the
adult’s funds (or be accompanied by an application under section 24D to
open an account for that purpose);
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(c) contain an undertaking that the applicant will open an account (the
“designated account”) solely for the purposes of—
(i)

receiving funds transferred under the authority of any certificate
granted; and

(ii) intromitting with those funds;
(2)

The application may also specify another account held by a fundholder in the
adult’s sole name which the applicant also wishes to use for the purpose of
intromitting with the adult’s funds (or be accompanied by an application under
section 24D to open an account for that purpose).

(3)

In this Part—
(a) the account specified or, as the case may be, opened for the purposes of
subsection (1)(b) is referred to as the adult’s current account.
(b) the account specified or, as the case may be, opened for the purposes of
subsection (2) is referred to as the adult’s second account.
Withdrawal certificates

26A
(1)

Withdrawal certificates
A withdrawal certificate may—
(a) authorise the transfer of funds—
(i)

from the adult’s current account to the designated account;

(ii) from the adult’s current account to the adult’s second account;
(iii) from the designated account to the adult’s second account;
(b) authorise the continuance or making of arrangements for the regular or
occasional payment of funds from the adult’s current account for
specified purposes (for example: by standing order or direct debit);
(c) authorise the withdrawal of funds from the designated account for
specified purposes;
(d) place limits on the amount of funds that may be so transferred, paid or
withdrawn.
(2)

But such a certificate does not authorise a transfer of funds or payment that
would cause—
(a) the adult’s current account;
(b) the adult’s second account; or
(c) the designated account,
to become overdrawn.

(3)

If any of the accounts mentioned in paragraphs (a) to (c) of subsection (2) is
overdrawn, the fundholder of that account has a right of relief against the
withdrawer.

(4)

In subsection (1)(b), “specified” means specified in the certificate of
appointment.

6
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Joint and reserve withdrawers
26B

Addition of joint withdrawer

(1)

This section applies where an individual has or individuals have been
appointed as a withdrawer in relation to an adult.

(2)

Where this sections applies, another individual may apply to the Public
Guardian for appointment as a joint withdrawer.

(3)

An application under subsection (1) must be signed by the existing withdrawer.

(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a certificate of authority (a “withdrawal certificate”) to the existing
withdrawer and the applicant.

(5)

Subject to sections 31(2) and 31A, a certificate issued under subsection (4)(b)
is valid until the date on which the withdrawal certificate held by the existing
withdrawer would cease to be valid under section 31(1) or 31D(6), as the case
may be (regardless of any subsequent extension, reduction, termination or
suspension of the existing withdrawer’s authority).

(6)

In this section, “the existing withdrawer” means the individual or individuals
mentioned in subsection (1).

(7)

In this Part, where two or more individuals are appointed as withdrawers, each
individual is referred to as a “joint withdrawer”.

26C
(1)

Joint withdrawers: supplementary
Joint withdrawers may, subject to subsection (2), exercise their functions
individually, and each joint withdrawer is liable for any loss incurred by the
adult arising out of—
(a) the joint withdrawer’s own acts or omissions; or
(b) the joint withdrawer’s failure to take reasonable steps to ensure that
another joint withdrawer does not breach any duty of care or fiduciary
duty owed to the adult.

(2)

Where more than one joint withdrawer is liable under subsection (1), they are
liable jointly and severally.

(3)

A joint withdrawer must, before exercising any function conferred on the joint
withdrawer, consult the other joint withdrawers, unless—
(a) consultation would be impracticable in the circumstances; or
(b) the joint withdrawers agree that consultation is not necessary.
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(4)

Where joint withdrawers disagree as to the exercise of their functions, one or
more of them may apply to the Public Guardian for directions.

(5)

Directions given by the Public Guardian in pursuance of subsection (4) may be
appealed to the sheriff, whose decision is final.

(6)

Where there are joint withdrawers—

7

(a) a third party in good faith is entitled to rely on the authority to act of any
one or more of them; and
(b) section 31A(4) (interim authority) only applies where the Public
Guardian terminates the authority of all of the joint withdrawers.
26D

Reserve withdrawers: applications

(1)

In any case where an individual is issued with a withdrawal certificate (“a main
withdrawer”), the Public Guardian may, on an application by the main
withdrawer, appoint another individual (“a reserve withdrawer”) to act as a
withdrawer in the event of the main withdrawer temporarily becoming unable
to act.

(2)

An application for appointment of a reserve withdrawer may be made at the
time of the application under section 25 for a withdrawal certificate or at any
later time.

(3)

The application for appointment as a reserve withdrawer must be signed by the
proposed reserve withdrawer.

(4)

Where the Public Guardian grants the application the Public Guardian must
enter prescribed particulars in the register maintained by the Public Guardian
under section 6(2)(b)(iii).

26E
(1)

Reserve withdrawers: authority to act
Where—
(a) a reserve withdrawer has been appointed under section 26D; and
(b) the main withdrawer considers that the main withdrawer is or will be
unable to carry out some or all of the main withdrawer’s functions under
this Part,
the main withdrawer may notify the Public Guardian that the main withdrawer
wishes the Public Guardian to authorise the reserve withdrawer to intromit
with the adult’s funds for a specified period.

(2)

Where a reserve withdrawer becomes aware that the main withdrawer is
unable—
(a) to carry out some or all of the main withdrawer’s functions in relation to
intromitting with the funds concerned; and
(b) to notify the Public Guardian under subsection (1),
the reserve withdrawer may apply to the Public Guardian for a certificate
authorising the reserve withdrawer to intromit with the adult’s funds for a
specified period.

(3)

The Public Guardian, on being notified under subsection (1), must or, on an
application under subsection (2), may—
(a) enter prescribed particulars in the register maintained by him under
section 6(2)(b)(iii);
(b) issue a certificate of authority (a “withdrawal certificate”) to the reserve
withdrawer; and

8
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(c) notify the adult and the main withdrawer.
(4)

The certificate issued under subsection (3)(b) is—
(a) valid for the specified period, or such shorter period as the Public
Guardian thinks fit, but does not extend beyond the date on which the
validity of the withdrawal certificate issued to the main withdrawer
would cease under section 31(1) or 31D(6), as the case may be;
(b) suspended during any period when the authority of the main withdrawer
is suspended;
(c) terminated if the authority of the main withdrawer is terminated.

(5)

The main withdrawer and the reserve withdrawer are liable (jointly and
severally) for any loss incurred by the adult arising out of the reserve
withdrawer’s acts or omissions.

(6)

In this section, “specified” means specified in the notice or, as the case may be,
application.
Variation of withdrawer’s authority

26F
(1)

Variation of withdrawal certificate
The Public Guardian may—
(a) on the application of a withdrawer, or
(b) if notified under section 30A,
vary the withdrawal certificate (the “existing certificate”) issued to the
withdrawer.

(2)

But a withdrawal certificate may not be varied under this section so as to alter
the period of validity of the certificate.

(3)

Where the Public Guardian decides to vary the withdrawal certificate under
subsection (1), the Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a varied withdrawal certificate to the withdrawer.

(4)

The existing certificate ceases to be valid on the date the varied certificate is
issued under subsection (3)(b).
Authority to transfer funds

26G
(1)

Authority to transfer specified sums
A person mentioned in subsection (2) may apply to the Public Guardian for a
certificate authorising the transfer of a specified sum from a specified account
(“the original account”) in an adult’s sole name to—
(a) the designated account;
(b) the adult’s current account;
(c) the adult’s second account; or
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(d) such other account as may be specified.
(2)

Those persons are—
(a) a withdrawer;
(b) a person who has applied for a withdrawal certificate under section 25;

(3)

An application under subsection (1) may also seek authority—
(a) to close the original account;
(b) to terminate an arrangement for the payment of funds from the original
account to another account (for example: a standing order or direct
debit).

(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue the certificate to the applicant.

(5)

In this section, “specified” means specified in the application under subsection
(1) or, as the case may be, in the certificate granted under subsection (4).
Applications: general

27

Applications: general requirements
An application under section 24C, 24D, 25, 26B, 26D, 26F or 26G must—
(a) be signed by the applicant;
(b) contain the name and addresses of the nearest relative, named person and
primary carer of the adult, if known;
(c) be submitted to the Public Guardian no later than 14 days after—
(i)

where it is required to be countersigned under section 27A, the day
the application is so countersigned, or

(ii) in any other case, the day the application is signed by the applicant
as mentioned in paragraph (a).
27A
(1)

Countersigning of applications
An application under section 24C, 24D, 25, or 26B must be countersigned by a
person who must declare in the application that—
(a) the person knows the applicant and has known the applicant for at least
one year prior to the date of the application;
(b) the person is not any of the following—
(i)

a relative of or person residing with the applicant or the adult;

(ii) a director or employee of the fundholder;
(iii) a solicitor acting on behalf of the adult or any other person
mentioned in this paragraph in relation to any matter under this
Act;

10
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(iv) the medical practitioner who has issued the certificate under
section 27B in connection with the application;
(v) a guardian of the adult;
(vi) a welfare or continuing attorney of the adult;
(vii) a person who is authorised under an intervention order in relation
to the adult;
(c) the person believes the information contained in the application to be
true; and
(d) the person believes the applicant to be a fit and proper person to intromit
with the adult’s funds.
(2)

An application under section 26D (reserve withdrawers) must be countersigned
by a person who must declare in the application the matters set out in
paragraphs (a) to (d) of subsection (1) but with references in those paragraphs
to “applicant” read as references to the proposed reserve withdrawer.

(3)

This section does not apply to an application made by a body.

27B

Medical certificates
An application under section 24C, 24D, or 25 must be accompanied by a
certificate in prescribed form from a medical practitioner that the adult is—
(a) incapable in relation to decisions about; or
(b) incapable of acting to safeguard or promote the adult’s interests in,
the adult’s funds.

27C
(1)

Intimation of applications
On receipt of a competent application under section 24C, 24D, 25, 26B, 26D,
26F or 26G, the Public Guardian must intimate the application to—
(a) the adult;
(b) the adult’s nearest relative;
(c) the adult’s primary carer;
(d) the adult’s named person;
(e) where the applicant is—
(i)

the individual mentioned in both paragraph (b) and (c); or

(ii) a body other than a local authority,
the chief social work officer of the local authority; and
(f) any other person who the Public Guardian considers has an interest in the
application.
(2)

27D
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A competent application is an application which complies with section 27 and,
where appropriate, sections 27A and 27B.
Determination of applications: applicant to be fit and proper
11

(1)

The Public Guardian may grant an application made under section 24C, 24D,
25, 26B or 26D only if satisfied that—
(a) the applicant in an application under section 24C, 24D, 25 or 26B, or
(b) the proposed reserve withdrawer in an application under section 26D,
is a fit and proper person to intromit with the funds of the adult.

(2)

27E

In deciding whether a person is fit and proper, the Public Guardian must have
regard to any guidance issued in relation to that matter by the Scottish
Ministers.
Determination of applications: opportunity to make representations

(1)

The Public Guardian must not grant an application under section 24C, 24D, 25,
26B, 26D, 26F or 26G without affording to any person who receives intimation
of the application under section 27C or any other person who wishes to object
an opportunity to make representations.

(2)

Where the Public Guardian proposes to refuse the application the Public
Guardian must intimate the proposed decision to the applicant and advise the
applicant of the prescribed period within which the applicant may object to the
proposed refusal.

(3)

The Public Guardian must not refuse an application without affording to the
applicant, if the applicant objects, an opportunity to make representations.

27F
(1)

Referral of application to sheriff
The Public Guardian may remit an application under section 24C, 24D, 25,
26B, 26D, 26F or 26G for determination by the sheriff at the instance of—
(a) the Public Guardian;
(b) the applicant; or
(c) any person who objects to the granting of the application.

(2)
27G

The sheriff’s decision on an application remitted under subsection (1) is final.
Multiple applications etc.

(1)

Where a person who has made an application under section 24C, 24D or 25 in
respect of an adult makes another application under any of those sections in
respect of the same adult, the Public Guardian may disapply any of the
provisions in sections 27 to 27B to that application.

(2)

Where the Public Guardian is to issue more than one certificate under this Part
to the same person, the Public Guardian may instead issue a combined
certificate to the person.

(3)

References in this Part to a withdrawal certificate or other certificate issued
under this Part include references to any combined certificate issued by the
Public Guardian instead of the withdrawal or other certificate.
Fundholders

12
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28

Fundholders of adult’s current account and adult’s second account
(1)

The fundholder of an adult’s current account may act on the instructions of a
withdrawer to the extent authorised by the withdrawal certificate issued to the
withdrawer.

(2)

The fundholder of an adult’s current account presented with a withdrawal
certificate must not allow any operations to be carried out on that account other
than those carried out in accordance with the certificate by the withdrawer.

(3)

The fundholder of an adult’s current account or an adult’s second account
presented with a withdrawal certificate may provide the withdrawer with a
copy of any statement or other correspondence issued by the fundholder to the
adult during the period when the withdrawal certificate is valid.

28A

Fundholder of original account
The fundholder of an original account may act on the instructions of a
withdrawer to the extent authorised by the certificate issued to the withdrawer
under section 26G(4).

29

Fundholder’s liability
The fundholder of an account mentioned in section 28 or 28A is liable to the
adult for any funds removed from the account under that section at any time
when it was aware that the withdrawer’s authority had been terminated or
suspended by the Public Guardian under section 31A but, on meeting such
liability, the fundholder of the account has a right of relief against the
withdrawer.
Withdrawers

30

Use of funds by withdrawer
(1)

Any funds used by the withdrawer must be applied only for the benefit of the
adult.

(2)

Despite subsection (1), where the withdrawer lives with the adult, the
withdrawer may, to the extent authorised by the certificate, apply any funds
withdrawn towards household expenses.

30A

Notification of change of address
A withdrawer must notify the Public Guardian—
(a) of any change in the withdrawer’s address; and
(b) of any change in the address of the adult.

30B
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Records and inquiries

(1)

A withdrawer must keep records of the exercise of the withdrawer’s powers.

(2)

The Public Guardian may make inquiries from time to time as to the manner in
which a withdrawer has exercised the withdrawer’s functions under this Part.

13

Duration etc. of authority
31

Duration of withdrawal certificate
(1)

Unless this Part provides otherwise, a withdrawal certificate issued under
section 25 is valid for a period of 3 years commencing with the date of issue of
the certificate.

(2)

The Public Guardian may reduce or extend the period of validity of a
withdrawal certificate; and an extension may be without limit of time.

(3)

Subsections (1) and (2) are without prejudice to the right of the withdrawer to
make subsequent applications under section 25 after the withdrawal certificate
ceases to be valid or, as the case may be, a suspension or termination of the
withdrawer’s authority.

(4)

The validity of a withdrawal certificate ceases—
(a) on the appointment of a guardian with powers relating to the funds or
account in question;
(b) on the granting of an intervention order relating to the funds or account
in question; or
(c) on a continuing attorney's acquiring authority to act in relation to the
funds or account in question,
but no liability is incurred by any person who acts in good faith under this Part
in ignorance of the withdrawal certificate ceasing to be valid under this
subsection.

31A

Suspension and termination of authority

(1)

The Public Guardian may suspend or terminate the authority of a withdrawer
under a withdrawal certificate.

(2)

The Public Guardian must without delay intimate the suspension or termination
to—
(a) the withdrawer whose authority is suspended or terminated;
(b) any other joint withdrawer;
(c) any reserve withdrawer; and
(d) the fundholder of the designated account; and
(e) such other persons as the Public Guardian thinks fit.

(3)

A suspension or termination under subsection (1) suspends or, as the case may
be, terminates all operations on the designated account by the withdrawer
whose authority is suspended or terminated.

(4)

The Public Guardian may on terminating the authority of the withdrawer issue
to the withdrawer an interim withdrawal certificate to continue to intromit with
the adult’s funds for a period not exceeding 4 weeks from the date of the
termination.

31B

Renewal of authority to intromit

14


553

(1)

This section applies to an application under section 25 if condition A or B is
satisfied.

(2)

Condition A is that the application is made by a person holding an existing
withdrawal certificate.

(3)

Condition B is that—
(a) the main withdrawer has died or become incapable or the main
withdrawer’s authority under this Part has been terminated; and
(b) the application is made, without undue delay, by an individual who was
the reserve withdrawer at the time of the death, incapacity, or
termination, as the case may be.

(4)

Where this section applies, the Public Guardian may disapply any of the
provisions in sections 26(1), 27A and 27B to an application to which this
section applies (but may require the applicant to provide such other
information as the Public Guardian requires to determine the application).

(5)

Where condition A is satisfied in relation to an application under section 25,
the existing withdrawal certificate will continue to be valid until the
application is determined.

(6)

Where an application to which this section applies is granted, the existing
withdrawal certificate ceases to be valid.
Appeals

31C
(1)

Appeals
A decision of the Public Guardian—
(a) to grant or refuse an application under section 24C, 24D, 25, 26B, 26D,
26E, 26F or 26G;
(b) to refuse to remit an application to the sheriff under section 27F;
(c) to reduce or extend the period of validity of a withdrawal certificate
under section 31(2); or
(d) to suspend or terminate the authority of a withdrawer under section 31A,
may be appealed to the sheriff.

(2)

The sheriff’s decision on an appeal under subsection (1) is final.
Transition from guardianship

31D
(1)

Transition from guardianship
This section applies where—
(a) there is a guardian with powers relating to the property or financial
affairs of an adult; and
(b) an application is made under section 25 in relation to the adult’s funds.


554

(2)

Section 27A does not apply to the application if it is made by the adult’s
guardian.

(3)

The Public Guardian may disapply section 27B to the application.

15

(4)

Where—
(a) it appears to the Public Guardian that, if the application were granted, the
adult’s interests in the adult’s property and affairs can be satisfactorily
safeguarded or promoted otherwise than by the existing guardianship;
and
(b) the Public Guardian proposes to grant the application,
the Public Guardian must initiate the recall of the guardianship under section
73.

(5)

The Public Guardian may not grant the application unless the guardianship is
recalled.

(6)

Where the Public Guardian grants the application, the withdrawal certificate
issued to the withdrawer is valid for such period as the Public Guardian
specifies at the time the Public Guardian grants the application.

(7)

This section does not apply, and no application under this Part may be made, in
the case of an adult if there is a person who is—
(a) appointed or otherwise entitled under the law of any country other than
Scotland to act as a guardian (however called) in relation to the adult’s
property and financial affairs during the adult’s incapacity, and
(b) recognised by the law of Scotland as the adult’s guardian.

(8)

Despite subsection (7), no liability is incurred by any person who acts in good
faith under this Part in ignorance of any guardian of the type mentioned in that
subsection.
Miscellaneous

32

Joint accounts
Where an individual who along with one or more others is the holder of a joint
account with a fundholder becomes incapable in relation to decisions about, or
of safeguarding the individual’s interests in, the funds in the account, any other
joint account holder may continue to operate the account unless—
(a) the terms of the account provide otherwise; or
(b) the joint account holder is barred by an order of any court from so doing.
Interpretation

33

Interpretation of Part
(1)

In section 24B, 27A and 31 any reference to—
(a) a guardian includes a reference to a guardian (however called) appointed
under the law of any country to, or entitled under the law of any country
to act for, an adult during his incapacity, if the guardianship is
recognised by the law of Scotland;

16
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(b) a continuing attorney includes a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s property or
financial affairs and having continuing effect notwithstanding the
granter's incapacity.
(c) a welfare attorney includes a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s personal welfare
and having effect during the granter’s incapacity.
(2)

In this Part—
“fundholder” means a bank, building society or other similar body which
holds funds on behalf of another person,
“withdrawal certificate” means a certificate issued under section 25,
26B, 26E, 26F or 31A.”.>
Section 55

Lewis Macdonald
108

Leave out section 55
Section 56
Lewis Macdonald

109

Leave out section 56
Section 57
Lewis Macdonald

110

Leave out section 57
Section 58
Lewis Macdonald

111

Leave out section 58
Section 59
Lewis Macdonald

112
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Leave out section 59

17

Section 60
Shona Robison
132

In section 60, page 31, line 14, at end insert—
<( ) after subsection (1) insert—
“(1A) In considering an application under subsection (1), the sheriff shall take into
account any views expressed on behalf of the adult by a person providing
independent advocacy services.
(1B) For the purposes of subsection (1A) above, “independent advocacy services”
has the same meaning as it has in section 259(1) of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).”>
Lewis Macdonald

113

In section 60, page 31, leave out lines 18 to 20 and insert—
<( ) the word “and” and the words from “shall” to the end of paragraph (b) are
repealed, and
( ) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,>
Lewis Macdonald

114

In section 60, page 31, line 25, after <caution> insert <or given other security>
Section 61
Lewis Macdonald

94

In section 61, page 32, line 15, leave out from second <the> to end of line 17 and insert <there
has been no change in circumstances since the examination and assessment was carried out which
may be relevant to matters set out in the report.>
Mrs Nanette Milne

133

In section 61, page 32, line 18, after <(6)(b),> insert <—
( ) insert at the beginning the words “subject to subsection (6AA),”>
Mrs Nanette Milne

134

In section 61, page 32, line 24, at end insert—
<(6AA) The sheriff may, upon motion on cause shown, vary the order appointing an
interim guardian so as to provide that the appointment ceases to have effect on
such date subsequent to the end of the effective period as the sheriff considers
appropriate.>
Mrs Nanette Milne

135

In section 61, page 32, line 29, leave out <present> and insert <examined and assessed>

18
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Lewis Macdonald
95

In section 61, page 32, leave out lines 35 and 36 and insert—
<(c) any other type of individual described (by reference to skills,
qualifications, experience or otherwise) by regulations made by the
Scottish Ministers.
(6C) The Scottish Ministers shall consult the Mental Welfare Commission before
making regulations under subsection (6B)(c).”,>
Shona Robison

136

In section 61, page 32, line 37, at end insert—
<( )

In section 58 (disposal of application for guardianship order) of the 2000 Act, after
subsection (1) insert—
“(1A) In considering an application under subsection (1), the sheriff shall take into
account any views expressed on behalf of the adult by a person providing
independent advocacy services.
(1B) For the purposes of subsection (1A) above, “independent advocacy services”
has the same meaning as it has in section 259(1) of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).”>

Lewis Macdonald
115

In section 61, page 32, line 38, leave out from <58(6)> to <Act,> and insert <58 (disposal of
application for guardianship) of the 2000 Act—
(a) in subsection (6)—
(i)>
Lewis Macdonald

137

In section 61, page 32, line 39, at end insert—
<(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (7)(b), after “caution” insert “or given other security”.
( )

In section 60 (renewal of guardianship)—
(a) for subsection (3) substitute—
“(3)

There must be lodged in court along with an application under this section—
(a) at least one report, in the prescribed form, of an examination and
assessment of the adult carried out by a medical practitioner not more
than 30 days before the lodging of the application,
(b) where the application relates to the adult’s personal welfare, a report, in
the prescribed form, from the mental health officer (but where it is in
jeopardy only because of the adult’s inability to communicate, from the
chief social work officer), containing the officer’s opinion as to—
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(i)

the general appropriateness of continuing the guardianship, based
on an interview and assessment of the adult carried out not more
than 30 days before the lodging of the application, and

(ii) the suitability of the applicant to continue to be the adult’s
guardian, and
(c) where the application relates to the adult’s property or financial affairs, a
report from the Public Guardian, in the prescribed form, containing the
Public Guardian’s opinion as to—
(i)

the applicant’s conduct as the adult’s guardian, and

(ii) the suitability of the applicant to continue to be the adult’s
guardian.
(3A) In a case where the incapacity is by reason of mental disorder—
(a) where a single report is lodged under subsection (3)(a), the related
examination and assessment must be carried out by a relevant medical
practitioner,
(b) where 2 or more reports are so lodged, at least one of the related
examinations and assessments must be carried out by a relevant medical
practitioner.
“Relevant medical practitioner” has the same meaning in this subsection as it
has in section 57(3)(a) (see definition in section 57(6B)).”,
(b) after subsection (4) insert—
“(4A) A sheriff may determine an application made under this section without
hearing the parties.”.
( )

In section 61(3) (application for registration of guardianship order) of the 2000 Act,
after “caution” insert “or giving other security”.

( )

In section 62(5)(b) (duty to issue certificate of additional guardian’s appointment) of the
2000 Act, after “caution” insert “or given other security”.>

Lewis Macdonald
117

In section 61, page 32, line 40, leave out from <63(5)> to <Act,> and insert <63 (substitute
guardian) of the 2000 Act—
(a) in subsection (5)—
(i)>
Lewis Macdonald

118

In section 61, page 32, line 41, at end insert—
<(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (9)(b), after “caution” insert “or given other security”.>

20
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Lewis Macdonald
96

In section 61, page 33, line 3, after <apply> insert <by virtue of regulations made under section
48(2)>
Lewis Macdonald

119

In section 61, page 33, line 11, leave out from <71(2)> to <Act,> in line 12 and insert <71
(replacement etc. of guardian) of the 2000 Act—
(a) in subsection (2)—
(i)>
Lewis Macdonald

120

In section 61, page 33, line 12, at end insert—
<(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b)

in subsection (3)(b)—
(i) in sub-paragraph (i), after “caution” insert “or given other security”,
(ii) in sub-paragraph (ii), after “caution” insert “or given other security”.>

Lewis Macdonald
121

In section 61, page 33, line 16, after <Act> insert <—
( ) in subsection (3), the words from “(other” to “guardian)” are repealed,>
Lewis Macdonald

122

In section 61, page 33, line 19, at end insert—
<( ) after subsection (10) insert—
“(11) Section 73A modifies the application of this section in relation to the recall by
a local authority of guardianship powers held by their chief social work
officer.”.
( )

After section 73 of the 2000 Act insert—
“73A
(1)

Recall of chief social work officer’s guardianship powers
This section applies where—
(a) a local authority’s chief social work officer is appointed as a guardian,
and
(b) either—
(i)

the local authority wish to recall their chief social work officer’s
guardianship powers at their own instance, or

(ii) another person (including the adult himself) applies to the local
authority for such a recall.
(2)
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Where this section applies—

21

(a) the local authority shall, for the purposes of section 73(5), treat the
Public Guardian and the Mental Welfare Commission as persons whom
they consider to have an interest in the recall of the guardian’s powers,
and
(b) if the Public Guardian, the Mental Welfare Commission or any other
person to whom intimation is given under section 73(5) objects to the
recall of the guardian’s powers, the local authority—
(i)

shall not recall the guardian’s powers, but

(ii) shall instead remit the matter for determination by the sheriff
under section 73(8).”.>
Lewis Macdonald
123

In section 61, page 33, line 20, leave out from <74(2)> to <Act,> and insert <74 (variation of
guardianship) of the 2000 Act—
(a) in subsection (2)—
(i)>
Lewis Macdonald

124

In section 61, page 33, line 21, at end insert—
<(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (5)(c), after “caution” insert “or other security”.
( )

In section 75(3)(b) (duty to issue certificate of substitute guardian’s appointment) of the
2000 Act, after “caution” insert “or given other security”.>

Lewis Macdonald
97

In section 61, page 33, line 36, leave out from <who> to end of line 37
Lewis Macdonald

125

In section 61, page 33, line 40, after <caution> insert <or given other security>
Mrs Nanette Milne

138

In section 61, page 34, line 33, at end insert—
<(3AA) The Public Guardian or, as the case may be, the local authority shall as soon as
is practicable take all reasonable steps to secure that any person who has
become a guardian to an adult by virtue of this schedule and who was a curator
bonis, tutor dative or tutor-in-law to that adult is informed of the provisions set
out in sub-paragraph (3A).>

Lewis Macdonald
98

In section 61, page 34, line 38, at end insert—

22
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<(3C) Where—
(a) a person (“G”) who was a curator bonis, tutor dative or tutor-at-law to an
adult becomes the adult’s guardian by virtue of this schedule, and
(b) another person is appointed under section 62 as an additional guardian to
the adult before G’s appointment as guardian has been renewed in
accordance with the provisions of this Act,
subsection (3A) applies in relation to the additional guardian as it applies in
relation to G.>
After section 61
Lewis Macdonald
99

After section 61, insert—
<Power to obtain records
After section 81 of the 2000 Act insert—
“81A
(1)

Public Guardian’s power to obtain records
The Public Guardian may, when carrying out an investigation under section
6(2)(c) or (d) or inquiries under section 30B(2)—
(a) require any person falling within subsection (2) to provide the Public
Guardian with—
(i)

the person’s records of the exercise of the person’s powers in
relation to the adult to whom the investigation relates, and

(ii) such other information relating to the exercise of those powers as
the Public Guardian may reasonably require,
(b) require any person who holds (or who has held) funds on behalf of the
adult to whom the investigation relates to provide the Public Guardian
with—
(i)

its records of the account, and

(ii) such other information relating to those accounts as the Public
Guardian may reasonably require.
(2)

A person falls within this subsection if the person is or has been—
(a) a continuing attorney appointed by the adult to whom the investigation
relates,
(b) a withdrawer with authority to intromit with that adult’s funds,
(c) a person authorised under an intervention order to act in relation to that
adult, or
(d) that adult’s guardian.

(3)
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A fundholder may charge a reasonable fee for complying with a requirement
under subsection (1)(b) and may recover that fee from the account
concerned.”.>

23

Section 64
Lewis Macdonald
100

In section 64, page 36, line 15, leave out second <local>
After section 67
Lewis Macdonald

101

After section 67, insert—
<Hospital directions and transfer for treatment directions: revocation
(1)

For section 207(5)(b)(ii) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13) substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

(2)

For section 208(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

(3)

For section 210(2)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

(4)

For section 212(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

(5)

For section 215(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.>
24
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Lewis Macdonald
126

After section 67, insert—
<Compulsory treatment orders and compulsion orders: cross-border transfer of
patients etc.
(1)

Section 289 (cross-border transfer of patients subject to requirements other than
detention) of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) is
amended as follows—
(a) in subsection (1)—
(i)

the words from “the”, where first occurring, to the end of the subsection
become paragraph (a),

(ii) at end insert—
“(b) the reception in Scotland of a person subject to corresponding
requirements in England, Wales, Northern Ireland, the Isle of Man or the
Channel Islands and removed from there.”,
(b) in subsection (2), for “that provision is made” substitute “provision is made by
regulations under paragraph (a) of subsection (1) above”,
(c) after subsection (2) insert—
“(2XA) Where provision is made by regulations under paragraph (a) of subsection (1)
above, the regulations may make provision for exceptions to provisions
included in them by virtue of subsection (2)(d).
(2YA) Where provision is made by regulations under paragraph (b) of subsection (1)
above, the regulations shall provide for the reception of persons to take place
only if—
(a) the managers of a hospital consent to the reception, and
(b) those managers undertake to appoint an approved medical practitioner
to be the person’s responsible medical officer.
(2ZA) Regulations under subsection (1) above may in particular—
(a) make provision for things done under the law of a territory other than
Scotland to be treated as things done under provisions of the law of
Scotland,
(b) confer powers and immunities on persons engaged in—
(i)

escorting persons being moved under the regulations;

(ii) pursuing persons who have absconded while being so moved;
(iii) restraining persons who have absconded, or attempt to abscond,
while being so moved;
(c) make provision amending provisions of this Act (other than this section)
or any other enactment, or providing for any such provision or enactment
to have effect with modification.”,
(d) in subsection (2A), for “Subsection (2) above is” substitute “Subsections (2) to
(2ZA) above are”,
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(e) after subsection (3) insert—
“(4)

(2)

For the purposes of subsection (1)(b) above, a person is subject to
“corresponding requirements” in a territory if under the law of that territory the
person is subject to measures corresponding or similar to a requirement
imposed in relation to a person under section 66(1) of this Act or section
57A(8) of the 1995 Act, not being detention in a hospital.”.

In section 309 (patients from other jurisdictions) of that Act—
(a) in subsection (1), after “to”, where third occurring, insert “corresponding
requirements or”,
(b) after subsection (2) insert—
“(2A) The reference in subsection (1) above to persons subject to
corresponding requirements shall be construed in accordance with
section 289(4) of this Act.”.

(3)

In section 316(1)(c) (offence of inducing or assisting patient to abscond), after “section”
insert “289 or”.

(4)

In section 326(4)(c) (regulations subject to affirmative resolution) of that Act, after
“286,” insert “289,”.>

Lewis Macdonald
127

After section 67, insert—
<Cross-border visits: leave of absence
(1)

After section 309 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp
13), insert—
“309A

Cross-border visits: leave of absence

(1)

Regulations may make provision for and in connection with the keeping in
charge of a person who is subject to a corresponding suspension of detention in
England, Wales, Northern Ireland, the Isle of Man or the Channel Islands.

(2)

Those regulations may—
(a) make provision applying sections 301 to 303 of this Act to such persons;
(b) make such modifications of those sections in that application as the
Scottish Ministers think fit.

(3)

A person is subject to a “corresponding suspension of detention” in a territory
if under the law of that territory—
(a) but for the leave of absence mentioned in paragraph (b), the person
would be subject to measures corresponding or similar to detention in
hospital authorised by virtue of this Act or the 1995 Act; and
(b) the person has been granted a leave of absence subject to a condition
corresponding or similar to the condition set out in section 127(6)(a) of
this Act.”.

(2)

In section 326(4)(c) (regulations subject to affirmative resolution) of that Act, after
“309,” insert “309A,”.>

26
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Lewis Macdonald
128

After section 67, insert—
<Mental Health Act 1983: repeal of power to return patients absent from hospital
etc.
Sections 88 and 128 of the Mental Health Act 1983 (c.20) are repealed.>
Lewis Macdonald

129

After section 67, insert—
<Assessment orders: amendment of Criminal Procedure (Scotland) Act 1995
The Criminal Procedure (Scotland) Act 1995 (c.46) is amended as follows—
(a) in section 144 (procedure at first diet)—
(i)

in subsection (1), after “section 145” insert “or 145ZA”,

(ii) in subsection (9), after “section 145” insert “, 145ZA”,
(b) after section 145 insert—
“145ZA Adjournment where assessment order made at first calling
Where the accused is present at the first calling of a case in a summary
prosecution the court may, where it makes an assessment order in respect of
the accused, adjourn the case under this section for a period not exceeding 28
days without calling on the accused to plead to any charge against him; and the
court may so adjourn the case for a further period not exceeding 7 days.”.>
Schedule 1
Lewis Macdonald
39

In schedule 1, page 40, leave out line 5 and insert—
<The National Assistance Act 1948 is amended as follows—
(a) in section 26(4)—>
Lewis Macdonald

40

In schedule 1, page 40, line 7, at end insert—
<( ) in section 51—
(i)

in subsection (1), for “, himself or any other person” substitute “him”,

(ii) in subsection (3), after “conviction” insert “to imprisonment for a term not
exceeding 3 months.”.>
Lewis Macdonald
130

In schedule 1, page 40, line 7, at end insert—
<Disabled Persons (Services, Consultation and Representation) Act 1986 (c.33)
The Disabled Persons (Services, Consultation and Representation) Act 1986 is amended
as follows—
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(a) in section 7(2)(a), for “1984” substitute “2003”,
(b) in section 16—
(i)

in paragraph (b) of the definition of “mental disorder”, for the words
“section 1(2) of the 1984 Act” substitute “section 328 of the 2003 Act”,

(ii) in the definition of “State hospital”, for “1984” substitute “2003” .>
Lewis Macdonald
27*

In schedule 1, page 40, line 7, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
The Legal Aid (Scotland) Act 1986 is amended as follows—
(a) in section 34(2), after the last paragraph insert—
“(g) in pursuance of a requirement made under section 9(1) of the Adult
Support and Protection (Scotland) Act 2007 (asp 00).”,
(b) in section 36(3)(bb) —
(i)

after “is” insert “applying for an order under section 53(1), 57(1), 60(1),
62(1) or 63(1) of the Adults with Incapacity (Scotland) Act 2000 (asp 4) (in
relation to himself or any other adult) or is otherwise”,

(ii) for “the Adults with Incapacity (Scotland) Act 2000 (asp 4)” substitute
“that Act”.>
Lewis Macdonald
102

In schedule 1, page 40, line 20, at end insert—
<( ) in section 39(1)(a), after “(c.4)” insert “, the State Pensions Credit Act 2002
(c.16)”,
( ) in section 41(a), after “(c.4)” insert “, the State Pensions Credit Act 2002 (c.16)”,>
Lewis Macdonald

103

In schedule 1, page 40, line 20, at end insert—
<( ) in section 47, after subsection (2) insert—
“(2A) Subsection (2)—
(a) does not affect any authority conferred by any other enactment or rule of
law; and
(b) is subject to—
(i)

the following provisions of this section;

(ii) sections 49 and 50; and
(iii) sections 234, 237, 240, 242, 243 and 244 of the 2003 Act.”.>
Lewis Macdonald
104

In schedule 1, page 40, line 20, at end insert—
<( ) in section 87, after subsection (1) insert—
28
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“(1A) Any power under this Act to prescribe anything by regulations is exercisable
by the Scottish Ministers.”>
Mrs Nanette Milne
139

In schedule 1, page 40, line 23, at end insert—
<( ) for the words “contract of mandate or agency” in each place where
they occur substitute “power of attorney”,>
Mrs Nanette Milne

140

In schedule 1, page 40, line 23, at end insert—
<( ) in sub-paragraph (3), for “executed” substitute “granted,”>
Lewis Macdonald

105

In schedule 1, page 40, leave out lines 23 to 25 and insert—
<( ) for sub-paragraphs (3) to (6) (as re-numbered) of paragraph 4 of schedule 4
substitute—
“(3)

Sections 6(2)(c)(i), 15, 19, 20(3)(a), 21, 22, and 23 shall not apply to persons
who have become continuing attorneys by virtue of sub-paragraph (1)(a) or (c).

(4)

Sections 16(1) to (4) and (7), 19, 20(3)(a), 21, 22, and 23 shall not apply to
persons who have become welfare attorneys by virtue of sub-paragraph (1)(b)
or (c).”.>
Schedule 2

Lewis Macdonald
41

In schedule 2, page 41, line 7, at end insert—
<In section 48(3), the words “, or from any person who
for the purposes of this Act is liable to maintain him,”.
In section 50(4), the words from “or” to “death”.
In section 51(1), the words “or any person whom he is
liable to maintain for the purposes of this Act”.
In section 51(2), the words “or any other person”.
In section 51(3), paragraphs (a) and (b).>

Lewis Macdonald
131

In schedule 2, page 41, line 13, at end insert—
<Mental Health Act 1983 (c.20)

In section 146, the words from “88” to “138)” and the
words from “128” to “guardianship)”.>

Lewis Macdonald
42
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In schedule 2, page 41, line 13, at end insert—
29

<Law Reform (Parent and Child) Paragraph 5 of Schedule 1.
(Scotland) Act 1986 (c.9)>
Lewis Macdonald
106

In schedule 2, page 41, line 14, after <47(2),> insert <the words from the beginning to “the 2003
Act,” and>
Lewis Macdonald

43

In schedule 2, page 41, line 17, at end insert—
<Courts Act 2003 (c.39)

Paragraph 80 of Schedule 8.>
Section 70

Lewis Macdonald
44

In section 70, page 38, leave out line 25
Long Title
Lewis Macdonald

28

In the long title, page 1, line 2, leave out <abuse> and insert <harm>
Lewis Macdonald

29

In the long title, page 1, line 3, leave out <abuse> and insert <harm>

30
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Adult Support and Protection (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Powers of attorney: certificates by solicitors
82, 83, 84, 85, 86, 87, 88, 89, 93
Consent to medical treatment
90, 96, 106
Powers of attorney: notification and revocation
91, 92
Revision of part 3 of the Adults with Incapacity (Scotland) Act: accounts and
funds
107, 108, 109, 110, 111, 112
Guardianship and intervention hearings: independent advocacy services
132, 136
Guardianship and intervention orders: caution
113, 114, 117, 118, 119, 120, 123, 124, 125
Guardianship orders: reports and relevant medical practitioners
94, 135, 95
Guardianship orders: interim guardians
133, 134
Guardianship orders: renewal
115, 137
Recall of powers of guardian
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SP Bill 62-G2

1

Session 2 (2006)

121, 122, 97
Transitional guardians
138, 98
Public Guardian’s power to obtain records
99
Minor and technical amendments
100, 39, 40, 130, 27, 102, 103, 104, 41, 42, 43
Revocation of hospital directions and transfer for treatment directions
101
Compulsory treatment orders and compulsion orders: cross-border transfers
and visits
126, 127
Patients absent from hospital
128, 131
Assessment orders: adjournment of criminal proceedings
129
Transitional arrangements: power of attorney
139, 140, 105

Amendments already debated
Changes to the definition of “adults at risk”
With 30 - 44
Replacement of the term “abuse” with “harm”
With 6 - 28, 29

2
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Agenda Item 2
19 December 2006

HC/S2/06/29/06

Adult Support and Protection (Scotland) Bill:
Evidence on Executive Amendments to Parts 2-4
1. The Deputy Minister for Health and Community Care, Lewis Macdonald,
has lodged a number of amendments to Parts 2-4 of the Adult Support and
Protection (Scotland) Bill which introduce significant material that was not
considered by the Committee at stage 1. This includes a 15 page amendment
– amongst the largest ever lodged on a Bill – which totally replaces Part 3 of
the Adults with Incapacity Act, which deals with an adult with incapacity’s
financial affairs. This amendment was lodged on 12 December. It also
includes a number of amendments to the Mental Health (Treatment and Care)
Act.
2. In order to allow the Committee to be fully briefed on the content of these
amendments an evidence session has been arranged with the Deputy
Minister immediately prior to the consideration of Parts 2-4 of the Adult
Support and Protection (Scotland) Bill at stage 2.
3. The Deputy Minister will outline what is proposed in these amendments,
and answer questions from members on them. It is hoped that this will give
members a better appreciation of what is proposed than would be possible
solely through the formal stage 2 debating process.
4. Once the evidence session is complete, and assuming that the Committee
is content, it will move straight to formal consideration of parts 2-4 of the Bill at
stage 2.
5. The Deputy Minister has provided two documents to support the evidence
session, which are attached:
x letter to the Convener of 11 December 2006 regarding parts 2 and 3 of
the Adult Support and Protection (Scotland) Bill
x and explanatory note for the revised part 3 of the Adults with Incapacity
Act
Roseanna Cunningham
Convener
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SCOTTISH EXECUTIVE
Deputy Minister for Health &. Community Care
Lewis Macdonald MSP

Roseanna Cunningham MSP
Convener
Health Committee
The Scottish Parliament
Edinburgh
EH99 1SP
11 December 2006

St Andrew's House
Regent Road
Edinburgh EH1 3DG

Telephone: 0845 7741741
scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk

Dear Roseanna,
Adult Support and Protection (Scotland) Bill
Following the Health Committee's consideration of the Adult Support and
Protection (Scotland) Bill, I am writing to address the issues raised with
regards to Parts 2 and 3 of the Bill and update the committee on proposed
amendments.
Part 2 - Adults with Incapacity
I have been very encouraged by the full support given by the Committee to
the proposals in Part 2 of the Bill, which are intended, as the Stage 1 Report
notes, as amendments to existing legislation in the light of experience of its
operation in practice. There are a number of amendments to Part 2 which we
intend to bring forward at Stage 2, all of which pursue the same aim of further
improving the 2000 Act and making it work better in practice. These are
summarised in the Annex to this letter. They include a re-draft of the whole of
Part 3 of the Adults with Incapacity (Scotland) Act 2000. This will involve a
lengthy amendment which will consolidate the changes to Part 3 of the Act
already in the Bill, together with a number of further improvements to the
intromission with funds scheme. Our intention in proceeding in this way is to
avoid numerous complex textual changes and make the legislation easier to
understand and use. I hope it will also assist the Committee in considering the
Stage 2 amendments. My officials will provide an explanatory note for the redrafted Part 3 when it is lodged.
There was only one point in the Committee's report on Part 2 of the Bill that
the Committee asked the Executive to clarify i.e. at paragraph 230, in relation
to the Scottish Legal Aid Board's question about section 55 of the Bill. This
point was also mentioned by Euan Robson at the debate.
Section 55 permits banks and financial institutions to provide information
about any accounts of an adult held by them, for the purpose of determining
whether it would be appropriate for an application to intromit with the adult's
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funds. The Scottish Legal Aid Board asked whether the provision will also
allow information about the adult's finances to be obtained for the purpose of
an application for legal aid.
Whether or not the information can be used for purposes other than an
application to intromit with funds will depend on whether the Data Protection
legislation applies to the information after it has been released. This will be
determined in part by how the information is processed and stored by the
recipient. In the case of an individual who is seeking to intromit with the funds
of a single adult, the information is unlikely be subject to the Data Protection
legislation and so may be able to be used.
However, the Data Protection legislation may apply in the case of an
individual who intromits with more than one adult's accounts, or in the case of
an organisation which may hold the information as part of a filing system. If
this is the case it cannot be used for any purpose other than in relation to an
application to intromit.
Part 3 - Miscellaneous amendments and repeals
I would also like to expand a little on two points raised during the Stage 1
debate concerning which local authority is responsible for providing and
paying for community care services when an individual moves.
The first relates to the suggestion that a transitional fund should be
established to fund care packages for an individual during any period of
dispute about which local authority pays for the care package. I have
considerable sympathy for the individual who wrote to the Health Committee
at Stage 1 of the Bill about the years of delay he experienced in moving
nearer his family for much needed support, because two local authorities
could not agree on the funding arrangements. However, I am not persuaded
that a transitional fund is the answer for cases like this. The criteria for the
fund would need to be clearly defined; administration of the fund would be
costly; and the fund itself would be likely to divert funds away from front-line
services. It is also unlikely that a transitional fund could cater for cross-border
placements unless England, Wales and Northern Ireland were prepared to set
up similar funds and agree reciprocal arrangements. No-one should have to
experience long delays while two councils decide which one will pay. Weare
working on revised guidance and regulations to help clarify where
responsibility for funding lies, including work on cross border placements, and
we will look for ways to address the issues raised in revised guidance.
This leads me on to the second point raised in the Stage 1 debate concerning
the use of regulations to modify the Social Work (Scotland) Act 1968. The
work on cross border placements is underway, and it is imperative that we can
amend our legislation to match the agreed arrangements and the regulations
for England, Wales and Northern Ireland. We hope to agree a consistent and
equitable approach to funding cross-border placements, to be implemented
simultaneously in all countries.
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Without this proposed power to amend the 1968 Act we could find ourselves
in a position where a person is placed in Scotland and the legal responsibility
for providing care for the individual sits with both the placing authority and the
Scottish local authority where the placements is located. The power to make
regulations will not be used lightly and as any regulations amending the 1968
Act will be subject to affirmative resolution, the Scottish Parliament will have
the opportunity to scrutinise the proposed regulations.
LEWIS MACDONALD
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ANNEX A
ADULT SUPPORT AND PROTECTION BILL
PROPOSED STAGE 2 AMENDMENTS TO PART 2 - ADULTS WITH
INCAPACITY
Powers of attorney - Definition of "solicitor"
Clarificatory amendments to put the meaning of "solicitor" in sections 15 and
16 of the 2000 Act beyond doubt.
Powers of attorney - Registration
An amendment to the procedure for notification of welfare powers of attorney
to the Mental Welfare Commission and the local authority.
Powers of attorney - Revocation
An amendment to the new statutory procedure for revocation, so that it will
mirror the certification process for registering a power of attorney under the
2000 Act.
Intromission with funds
Amendments to provide a re-draft of the whole of Part 3 of the 2000 Act,
which sets out the intromission with funds scheme. The re-draft will include all
of the changes to Part 3 which are in the Bill as introduced, together with a
number of further changes to improve accessibility to and increase the
flexibility of the scheme. The draftsman advised that it would be sensible to redraft Part 3 completely, to make it easier to understand the changes, and
make the legislation easier to use.
The main new elements in the re-draft will be :x Provision to authorise the opening of a new bank account in the adult's
name, where the adult does not have one, or not a suitable one.
x Refinements to the provisions in the Bill which allow organisations to
apply for authority under Part 3.
x Expansion of the provisions dealing with the withdrawal and transfer of
funds to allow greater flexibility, and to allow the Public Guardian to
authorise use of a third account for withdrawals and transfers so as to
make best use of an adult's money.
Guardianship - Renewal of transitional guardianships
An amendment to bring joint guardians appointed to act alongside transitional
guardians within the provisions requiring transitional guardianships to be
renewed within two years.
Guardianship - Death of joint guardian
A technical amendment to ensure that a surviving joint guardian will be in the
same position as any other guardian as regards the ability to resign.
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Guardianship - Legal aid
An amendment to ensure that free legal aid in Part 6 welfare applications
under the 2000 Act will be available where the application is made by the
adult him or herself.
Guardianship - Recall by local authorities
Amendments to permit local authorities to recall welfare guardianships where
the Chief Social Work Officer is the guardian, subject to appropriate
safeguards.
Guardianship - Simplified renewal
Amendments to provide a simplified process for renewal of guardianship.
Caution
Amendments to allow the sheriff to order other forms of security to be
deposited with the Public Guardian instead of caution.
Public Guardian - Power to require records and make inquiries
Amendments to strengthen and achieve consistency across the 2000 Act in
the Public Guardian's powers to require records and make inquiries, to
support her functions of supervising proxies under the Act (i.e. continuing
attorneys, withdrawers, guardians and persons authorised under intervention
orders) and investigating complaints
Minor and technical amendments
Some minor technical or drafting amendments, including amendments
responding to points made by the Subordinate Legislation Committee, to
clarify the intention of the changes made in sections 53(2)(c) and 61(4) ofthe
Bill which are consequential on the repeal ofs47(8) ofthe 2000 Act, and to
exclude state pension credit from the list of funds which can be managed
under Part 4 of the 2000 Act.
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ADULT SUPPORT AND PROTECTION (SCOTLAND) BILL – Stage 2
Explanatory note for Amendment no 107 - Intromission with funds
This Amendment provides a re-draft of the whole of Part 3 of the Adults with
Incapacity (Scotland) Act 2000, which sets out the intromission with funds
scheme. The re-draft includes all of the changes to Part 3 of the 2000 Act
which are in the Bill as introduced, together with some further changes to
improve accessibility to and increase the flexibility of the scheme. The aim of
the amendment is to make the legislation easier to read and so easier for
users to follow, and it has been drafted so as to be as self-explanatory as
possible. The opportunity has been taken to update the language used and to
move to a gender neutral style. This note aims to assist the reader to
understand the effect of the amendment, how it relates to what is currently in
Part 3 of the 2000 Act and in the Bill, and to identify the areas where there is a
change of legal effect from that already produced by the Bill.
The further changes to the intromission of funds scheme which are
incorporated in the re-draft are :x Provision to authorise the opening of a new bank account in the adult’s
name, where the adult does not have one, or not a suitable one.
(Section 24D)
x Refinements to the provisions in the Bill which allow bodies to apply for
authority under Part 3. (Sections 25 and 27D)
x Expansion of the provisions dealing with the withdrawal and transfer of
funds to allow greater flexibility, and to allow the Public Guardian to
authorise use of a third account for withdrawals and transfers so as to
make best use of an adult’s money. (Sections 26A, 26F and 26G)
The amendment re-structures the scheme so that it is sub-divided into a
number of smaller parts, leading the reader through the various elements in a
logical way.
Purposes and application of Part
Section 24A – Intromissions with funds
This broadly replicates section 28(1) and (2) of the 2000 Act but it has been
moved to the beginning of the Part to help put the rest of the provisions in
context. It sets out the general purpose of Part 3 and the type of expenditure
which may be authorised.
Section 24B – Adults in respect of whom applications may be made
This provision replaces and brings together provisions currently in sections 25
and 34 of the 2000 Act. It ensures that an application can only be made where
an adult is incapable in relation to decisions about the funds concerned and
excludes adults whose funds are covered by a power of attorney or an
intervention order. It no longer excludes adults whose funds are covered by a
guardianship order (other than a foreign guardianship) because section 31D
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allows for transition from guardianship to intromission with funds where
appropriate.
Authority to take preliminary steps
Section 24C – Authority to provide information about funds
This has the same effect as the new section 26A inserted by section 55 of the
Bill. It provides that the Public Guardian may, on application, issue a
certificate of authority to a person who wishes to intromit with funds but cannot
do so because of a lack of information as to the adult’s accounts. The
certificate will authorise a bank or other financial institution to provide
information about an adult’s account or accounts, required for the purpose of
making an application for authority to intromit with funds.
Section 24D – Authority to open account in adult’s name
This new section follows up the Executive’s intention, as indicated in
paragraph 54 of the Policy Memorandum, to bring forward provisions to
enable the Public Guardian to give an applicant authority to open a bank
account for an adult who is incapable. It provides that the Public Guardian
may on application authorise the opening of an account in the adult’s name if
the adult has no account or does not have a suitable account for the purposes
of intromitting with funds. It could also be used to apply to open a further
account, for example a savings account. The Public Guardian can specify
what kind of account should be opened. The applicant must notify details of
the account to the Public Guardian once it has been opened.
Authority to intromit
Section 25 – Authority to intromit
This section replaces section 25 of the 2000 Act as amended by section 54 of
the Bill to include bodies among the persons who are permitted to apply for
authority to intromit with funds. It also incorporates the provision in section
26B as introduced by section 55 of the Bill which permits applications by joint
withdrawers. It provides for an application to be made to the Public Guardian
for a withdrawal certificate authorising the applicant to intromit with an adult’s
funds and sets out who may apply. In its application to bodies, this section no
longer includes a requirement for the body to identify an “authorised office”,
the holder of which is to be authorised to intromit with funds. Discussion with
organisations revealed that this could cause operational difficulties and it is
now proposed that the body itself will be authorised as the withdrawer.
Subsection (3) ensures that, where an application to intromit is made at the
same time as an application to open an account, the application to intromit
cannot be granted until the details of the new account are given to the Public
Guardian.
Section 26 – Authority to intromit: application
Sub-section (1) of this section replaces section 26(1)(a), (e) and (g) of the
2000 Act and sets out what is required in an application to intromit.
Subsection (2) introduces the possibility of identifying another account (the
second account), either a pre-existing account or one to be opened under
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section 24D, which the applicant wishes to use for the purpose of intromitting
with the adult’s funds. This would facilitate better use of the adult’s money by
providing for the use of a savings account as well as a current account.
Withdrawal certificates
Section 26A – Withdrawal Certificates
This section sets the parameters of what can be authorised in a withdrawal
certificate and replicates the effect of section 26(5) of the 2000 Act to ensure
that the certificate cannot authorise any of the accounts to be overdrawn. The
withdrawal certificate can set limits on the amounts transferred, allow standing
orders or direct debits to be set up on the current account for specified
purposes (for example, the payment of regular utility bills), and authorise
withdrawal of funds from the designated account for specified purposes.
Joint and reserve withdrawers
Section 26B – Addition of joint withdrawer
This section is similar to section 26B inserted by section 56(2) of the Bill, the
main difference being that it only deals with the addition of a joint withdrawer,
because an initial application by joint withdrawers is now provided for in
section 25(2)(b). It provides for an additional withdrawer to be authorised to
act alongside one or more existing withdrawers.
Section 26C Joint withdrawers: supplementary
This section is similar to section 26C inserted by section 56(2) of the Bill. It
defines the extent of joint withdrawers’ liability and allows for an application to
the Public Guardian for directions in the event of a disagreement between
joint withdrawers.
Section 26D - Reserve withdrawers: applications
This section is similar to sections 26D inserted by section 56(2) of the Bill. It
provides for the appointment of a reserve withdrawer either at the time of the
original application or at some later date on application by the main
withdrawer and, as above, is designed to ensure continuity for the adult.
Section 26E Reserve withdrawers: authority to act
This section is similar to section 26E inserted by section 56(2) of the Bill. It
makes provision for a reserve withdrawer’s authority to act coming into effect,
for the duration of the authority and for the reserve withdrawer’s liability.
Variation of withdrawer’s authority
Section 26F – Variation of withdrawal certificate
This is a new provision to enhance the flexibility of the scheme. It allows
applications to be made to the Public Guardian for variation of a withdrawal
certificate, other than for the period of validity which is covered by section 31
of the 2000 Act. At the moment there is no provision to allow for a variation in
the withdrawal certificate where there is a change of circumstances which
results in a need to change the amounts which the withdrawer is permitted to
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use for specified purposes. This provision allows the Public Guardian to vary
the certificate and so avoids the necessity for a completely new application for
authority to intromit in such cases.
Authority to transfer funds
Section 26G – Authority to transfer specified sums
This section incorporates and expands the provisions in sections 29(3) and 33
of the 2000 Act as amended by section 58 of the Bill. It deals with transfers
other than those within the scope of what can be authorised by a withdrawal
certificate under section 26A. Again the aim is to enhance the flexibility of the
scheme. It permits an application to the Public Guardian for authority for oneoff transfers of funds. Transfer will be possible from any account (“the original
account”) in the adult’s sole name to any of the 3 accounts (the “designated”,
“current” and “second” accounts) within the scheme and also to an account
outwith the scheme. It will also be possible to apply for authority to close the
original account and terminate standing orders and direct debits on it. A
certificate under this section could be used, for example, to move several
small amounts of funds held in different accounts into a single account.
Applications: general
Sections 27A-F deal with the procedural aspects of all applications under the
new Part. They rationalise the procedural provisions in section 26 of the 2000
Act as amended by section 54 of the Bill to take account of the different kinds
of applications to the Public Guardian which are now provided for.
Section 27- Applications: general requirements
Section 27 covers those aspects of the application procedure which apply to
all applications.
Section 27A – Countersigning of applications
This section replaces section 26(1)(c) of the 2000 Act as amended by section
54 of the Bill, and applies the requirement for countersigning to the new
provisions allowing an application to open a new account for an adult.
Applications by organisations do not require to be counter-signed as the
Public Guardian will have to be satisfied that the organisation is fit and proper
to intromit with funds in terms of section 27D.
Section 27B – Medical certificates
This section replaces section 26(1)(f) of the 2000 Act and applies the
requirement for a medical certificate to applications for authority to provide
information, to open an account and to intromit. Medical certificates under this
section will refer to the adult’s ability to manage funds to which this Part
relates rather than to a general concept of incapacity.
Section 27C – Intimation of applications
This section replaces section 26(3) of the 2000 Act as amended by section 54
of the Bill. All applications require to be intimated in the same way as is
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currently required under the 2000 Act. This allows concerns to be raised with
the Public Guardian ensuring protection of the adult’s interests.
Section 27D – Determination of application: applicant to be fit and
proper
This section requires the Public Guardian to be satisfied that an applicant, or a
proposed reserve withdrawer, is a fit and proper person to intromit with an
adult’s funds before granting an application under sections 24C, 24D, 25, 26B
or 26D. Where an application is made by an individual, it will require to be
countersigned by someone who must declare that they believe that the
applicant is a fit and proper person to intromit. The Public Guardian will take a
decision based on this declaration and any further inquiries she considers
appropriate. Where an application is made by a body, there is no requirement
for countersigning and it will be within the Public Guardian’s discretion to
determine whether the body is a fit and proper person to intromit. This is a
change from section 54 of the Bill, which provides in subsection (3)(f) that the
Public Guardian should refuse an application if not satisfied as to such
matters in relation to a body as may be prescribed by Scottish Ministers.
Having considered the matter further, the Executive considers that it is
appropriate to bring organisations within an explicit requirement to be a fit and
proper person expressed on the face of the legislation. The Public Guardian
should have a broad discretion to judge whether an organisation is fit to
intromit with an adult’s funds. It would be difficult to express what would make
an organisation “fit and proper” in absolute legal terms and therefore we
considered on reflection that the regulation making power was not suitable.
Instead we consider that it would be more suitable to provide that Scottish
Ministers may issue guidance to which the Public Guardian must have regard
in considering whether an applicant is “fit and proper” to intromit with funds.
Section 27E – Determination of applications: opportunity of being heard
This section replicates the requirement to provide an opportunity for objectors
to be heard as contained in section 26(3) of the 2000 Act and applies them to
applications and refusals of applications. Representations may be made orally
or in writing.
Section 27F – Referral of application to sheriff
This section replicates section 26(8) of the 2000 Act and provides for an
application to be referred to the sheriff to be determined. The sheriff’s decision
is final.
Section 27G – Multiple applications etc.
This section provides for situations where a number of connected applications
are made together or consecutively. There may for example be situations in
which an application is first of all made under section 24C to obtain
information about an adult’s accounts, and is then followed by an application
to open an account under section 24D and to intromit under section 25. This
section gives the Public Guardian power to dispense with the need for the
same information to be provided more than once, or for an application to be
countersigned or a medical certificate be produced when this has already
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been done in respect of a previous application in respect of the same adult. It
also allows for the issuing of a combined certificate.
Fundholders
Sections 28 to 29 expand on the existing section 29(1) and (2) of the 2000
Act. They are framed in more general terms to account for the more varied
kinds of authority which are available.
Section 28 – Fundholders of adult’s current and adult’s second account
The term “fundholder” is defined in section 33(2) as a bank, building society or
other similar body which holds funds on behalf of another person. This section
sets out what the fundholder of the relevant account is authorised to do on
presentation by a withdrawer of a withdrawal certificate and the fundholder’s
responsibilities in respect of the account concerned. Section 28(2) replaces
section 26(6) of the 2000 Act.
Section 28A – Fundholder of original account
Section 28A is the equivalent of section 28(1) for an certificate issued under
section 26G(4) i.e. an authority to transfer specified sums.
Section 29 – Fundholder’s liability
Section 29 is similar to section 29(2) of the 2000 Act. Fundholders will be
liable for funds taken out of the adult’s account at any time when they were
aware that the withdrawer’s authority had been terminated or suspended.
Having met the liability, a fundholder can then recover from the withdrawer.
Withdrawers
Section 30 – Use of funds by withdrawer
This section replicates section 28(3) and (4) of the 2000 Act. It clarifies that
the adult's funds must be spent on the adult's own requirements, although
they may be used for shared household expenses, for example, where the
withdrawer is the adult's partner and lives in the same house.
Section 30A – Notification of change of address
This section replicates section 27 of the 2000 Act and requires the withdrawer
to inform the Public Guardian of a change in their permanent address or that
of the adult. This is to allow the Public Guardian to update the register of
authorisations under this Part of the Act.
Section 30B – Records and inquiries
This section replaces section 30(1) and (2) of the 2000 Act. Section 30B(1)
does away with the regulation-making power in section 30(1) and instead puts
a requirement for withdrawers to keep records on the face of the legislation.
This puts withdrawers in the same position as other proxies (e.g. attorneys or
guardians) under the 2000 Act. Section 30B(2) replicates the provision in
section 30(2) of the 2000 Act permitting the Public Guardian to make inquiries
into the exercise of the withdrawer’s functions.
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Duration etc. of authority
Section 31 – Duration of withdrawal certificate
This section replicates the effect of section 31(1), (2) and (7) of the 2000 Act
as amended by section 56 of the Bill and provides that unless otherwise
stated a withdrawal certificate is valid for 3 years. This period can be reduced
or extended by the Public Guardian. A withdrawer’s authority terminates if
there is a guardianship or intervention order made, or continuing attorney
appointed, with powers in relation to the funds in question.
Section 31A – Suspension and termination of authority
This replicates section 31 (3) and (4) as amended by section 56 of the Bill. To
take account of the amendments to the scheme which provide for intromission
with more than one account in the adult’s name and for separate certificates
authorising one-off transfers, the duty to intimate suspensions and
terminations is extended to include such other persons as the Public Guardian
thinks fit. This would enable the Public Guardian to intimate a suspension or
termination to, for example, the fundholders of the adult’s accounts or the
fundholder of the original account in relation to which a certificate under
section 26G had been granted.
Section 31B – Renewal of authority to intromit
This section replicates section 26F inserted by section 57 of the Bill. It deals
with applications where the person applying holds an existing authority to
intromit or where the reserve withdrawer wants to take the place of the main
withdrawer where the latter has died, become incapable or has his or her
authority terminated. This section will allow the Public Guardian, if she sees
fit, to dispense with certain of the applications requirements in order to make
the renewal process faster and less onerous.
Appeals
Section 31C – Appeals
This section brings together in a single section, the appeal provisions which
are found across Part 3 of the 2000 Act. Decisions relating to applications
under sections 24C, 24D, 25, 26D, 26E, 26F and 26G are appealable.
Section 31D – Transition from guardianship
This section replicates section 34A of the 2000 Act as inserted by section 59
of the Bill and extends it to cover transitions from guardianship to intromission
with funds where applications are made by a person other than the guardian.
It provides for situations where financial guardianship is no longer necessary
(e.g. because there has been a simplification of the adult’s financial affairs)
but the adult remains incapable of managing his or her finances and
intromission with funds would be more appropriate. There is no requirement
for countersigning where the application is made by the adult’s guardian. The
Public Guardian may also disapply the requirement for a medical certificate.
This might be appropriate if she had recently seen a medical certificate
obtained in relation to the guardianship order. The Public Guardian must recall
the guardianship before granting the application.
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Miscellaneous
Section 32 – Joint accounts
This section replicates section 32 of the 2000 Act and enables joint accounts
to continue to be operated on by a joint account holder where the other joint
account holder no longer has capacity to operate it.
Interpretation
Section 34F – Interpretation
This section avoids the need to repeat definitions in several sections.
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Helen Eadie
Janis Hughes (Deputy Convener)
Mr Duncan McNeil
Kate Maclean

Mrs Nanette Milne
Euan Robson
Shona Robison
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Adult Support and Protection (Scotland) Bill: The Committee heard
evidence from the Deputy Minister on amendments introduced to parts 2 – 4
of the Bill.
Adult Support and Protection (Scotland) Bill: The Committee considered
the Bill at Stage 2 (Day 2).
The following amendments were agreed to (without division): 82, 83, 84, 85,
86, 87, 88, 89, 90, 91, 92, 93, 107, 108, 109, 110, 111, 112, 132, 113, 114,
94, 95, 136, 115, 137, 117, 118, 96,119, 120, 121, 122, 123, 124, 97, 125, 98,
99, 100, 101, 126, 127, 128, 129, 39, 40, 130, 27, 102, 103, 104, 105, 41,
131, 42, 106, 43, 44, 28 and 29.
Amendment 139 was disagreed to (by division): (For 4, Against 5, Abstentions
0)
Amendments 133 and 138 were moved and, with the agreement of the
Committee, withdrawn.
The following amendments were not moved: 134, 135 and 140.
Sections 51, 52, 62, 63, 65, 66, 67, 68, 69, 71, 72 were agreed to without
amendment.
Sections 53, 54, 60, 61, 64, schedules 1 and 2, section 70 and the long title
were agreed to as amended.
The Committee completed consideration of stage 2 of the bill.
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Adult Support and Protection
(Scotland) Bill: Stage 2
14:01
The Convener: We will hear evidence this
afternoon from the Deputy Minister for Health and
Community Care on Executive amendments to
parts 2 to 4 of the Adult Support and Protection
(Scotland) Bill. As members are aware, the deputy
minister has lodged a number of amendments to
parts 2 to 4 that introduce significant material that
was not discussed by the committee during stage
1 consideration. The prize for the longest-ever
amendment in the history of the Scottish
Parliament goes to the Executive for its
amendment 107, which is a 15-page amendment
to part 2 of the bill. It proposes to replace totally
part 3 of the Adults with Incapacity (Scotland) Act
2000, which deals with the financial affairs of an
adult with incapacity. I hope that everybody has
caught up with what amendment 107 is about.
In order for the committee to be briefed fully on
the content of the amendments, we have arranged
an evidence session with the deputy minister; we
will then go on immediately to consider formally
parts 2 to 4 of the bill. I welcome to the meeting
the deputy minister, who has brought assorted
officials with him. Members will note that we are
not bothering with nameplates for the officials. If
the minister wishes one of them to comment, I ask
him to introduce them at that point. I understand
that he wants to pause briefly between his
explanation of the amendments to part 2 and his
explanation of the amendments to part 3 to swap
over the assorted officials—that will be fine.
Members will have an opportunity to ask the
deputy minister questions after each of his
explanations, rather than save them all up to the
end.
Lewis Macdonald (Deputy Minister for Health
and Community Care): I am grateful for the
opportunity to offer some explanation. The focus
of discussion on the Adult Support and Protection
(Scotland) Bill at stage 1 was very much on part 1,
which the committee dealt with at stage 2 last
week. However, the content of the other parts of
the bill is also important, and I was grateful for the
committee’s general support for that content at
stage 1.
Most of what I want to say is about part 2 of the
bill, which deals with the Adults with Incapacity
(Scotland) Act 2000. That significant piece of
legislation was one of the first acts passed by the
Scottish Parliament. I know that the convener,
Kate Maclean and Euan Robson were all involved
with the 2000 act as members of the relevant
committee at the time. Through the changes
proposed in the Adult Support and Protection
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(Scotland) Bill, we seek to ensure that the 2000
act meets fully its objectives to protect adults who
lack capacity and to support their families and
carers. There is nothing in either the bill as
introduced or today’s amendments that deviates
from those policy intentions. Indeed, the aim is to
simplify and streamline the 2000 act’s provisions
and to improve access to them.
I will comment in a moment on the long
amendment 107, which the convener mentioned. It
seeks to replace part 3 of the 2000 act, so it is
clearly an important amendment, but there are
important provisions in our other amendments too,
a number of which relate to part 2 of the 2000 act,
on powers of attorney. There is no need for major
changes to those powers, but the bill contains a
number of procedural refinements and we have
lodged further amendments in a similar vein. They
clarify that only a solicitor who is in practice can
sign the certificate that is to accompany
registration of a welfare or continuing power of
attorney, and they add a requirement for a similar
certificate to accompany a document that revokes
a power of attorney. That will provide confirmation
that the person understands what he or she is
doing and will streamline the process for notifying
powers of attorney to the Mental Welfare
Commission for Scotland and local authorities.
The need for streamlining stems simply from the
large number of powers of attorney that are being
registered. There have been more than 18,000 so
far this year, which is a good measure of the
success of the 2000 act, but we need to
streamline the process as far as possible.
The second set of amendments is on the
intromission with funds scheme in part 3 of the
2000 act. As you mentioned, convener,
amendment 107 appears rather daunting, but I
hope that it does not daunt the committee too
much. Its intention is to make the legislation easier
to understand and to work with, both for the
Parliament and for those who deal with the
legislation in practical terms. Part 3 of the 2000 act
allows an individual to apply to the public guardian
for the authority to access funds for an adult’s dayto-day living expenses. The application is
supported by a medical certificate that confirms
the adult’s incapacity to make decisions about
funds. The public guardian gives the applicant a
certificate of authority, which sets out how much
money can be accessed and for what purposes.
I am sure that members agree that that
innovative scheme was intended as a way of
helping many adults of modest means to manage
day-to-day living expenses. In practice, however,
take-up has been lower than expected. The bill
seeks to change the scheme to make it easier to
use. The amendments add to the changes that are
made by sections 54 to 59 of the bill, which
include
more
flexible
arrangements
for
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countersigning applications; more flexibility for the
public guardian to authorise movement of an
adult’s funds between different accounts; the
power for the public guardian to authorise banks to
release information about an adult’s account to
enable an application to be progressed; the
extension of the scheme to include organisations
as well as individuals, which will help adults who
do not have immediate family or friends to help;
provision for joint and reserve withdrawers; and
streamlined arrangements for renewal and for the
transition from full financial guardianship to the
scheme.
Those changes to part 3 of the 2000 act were in
the bill as introduced, so the committee has
already considered them at stage 1. I am sure that
members agree that they form a substantial raft of
provisions. They are all reincorporated in
amendment 107. The committee has an
explanatory note on amendment 107, which
identifies both the provisions that are already in
the bill and the new provisions in amendment 107,
which contains a redraft of part 3 of the 2000 act.
The effect of the first new provision is to
authorise the opening of a new account in the
adult’s name when either they do not have an
account or their account is not suitable for the
required purpose. That is key to improving access
to the scheme. We made it clear in the policy
memorandum that we would lodge such an
amendment at stage 2. The new provision avoids
the need for an application to be made to the
sheriff to have an account opened.
Amendment 107 also seeks to refine the
provisions that allow organisations to apply for
authority under part 3 of the 2000 act. In particular,
it removes the requirement for an organisation to
have an “authorised office”—experience suggests
that that is operationally unnecessary and
unhelpful. The amendment also removes the
provision that ministers may make regulations that
specify the matters on which an organisation must
satisfy the public guardian. Again, we do not think
that that provision is helpful. Instead, we will
include a general provision to the effect that the
public guardian must be satisfied that an applicant
is a fit and proper person to intromit with an adult’s
funds. We will be able to issue guidance for the
public guardian on how she should use her
discretion in that matter.
The amendment expands the provisions dealing
with the withdrawal and transfer of funds, to
ensure greater flexibility and to make it clear that
authority can be given to deal with standing orders
and direct debits in an adult’s account. Those are
very practical provisions. The amendment also
contains a new provision that allows the public
guardian to authorise the use of a third account for
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withdrawals and transfers so as to make the best
use of an adult’s money.
When we introduced the bill, we included a
range of changes to part 3 of the Adults with
Incapacity (Scotland) Act 2000, and we
acknowledged that we needed to do something to
make part 3 more accessible and to encourage
take up. We then wanted to make further
amendments. When we considered the totality of
those amendments, it seemed sensible to take the
opportunity to leave out the provisions in the Adult
Support and Protection (Scotland) Bill that were
intended to amend part 3 of the 2000 act, and to
replace the whole of part 3 of the 2000 act with a
newly drafted part 3, which we hope is more
accessible and comprehensible. If we had cobbled
the amendments together, a person reading the
legislation would have had to go through several
different sources of information. In essence, that is
what amendment 107 is about.
We have also lodged a number of procedural
amendments to do with guardianship, which is
covered by the provisions in part 6 of the 2000 act.
I am happy to say more about any of our
amendments if that would be helpful.
The Convener: Following that introduction to
the amendments to part 2 of the bill, do members
have any questions?
Euan Robson (Roxburgh and Berwickshire)
(LD): I want to ask about the main amendment—
amendment 107—and in particular about
proposed new section 27A of the 2000 act, which
deals with the countersigning of applications.
Proposed new section 27A(1)(b)(iii) refers to
“a solicitor acting on behalf of the adult or any other person
mentioned in this paragraph in relation to any matter under
this Act”,
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Barbara Brown is the branch head dealing with
this policy and I ask her to answer your first
question.
Barbara Brown (Scottish Executive Justice
Department): I have to confess that we have not
thought of the situation in which a solicitor has an
employee who might want to countersign.
However, the person who countersigns must know
the applicant, and must have known them for more
than a year. That is the important point. Perhaps I
have not understood the question.
Euan Robson: The applicant will have been in
and out of the office for more than a year—for 18
months, perhaps. An employee might therefore
have met the applicant on a number of occasions
and might be said to qualify as having known them
for a year. However, it might be inappropriate for
that employee of the solicitor to countersign. It is a
small point, but perhaps you could take it away
and consider it.
Barbara Brown: The person would have to say
in their application how they had come to know the
applicant. The public guardian would probably pick
up that the person was an employee of the
solicitor, and might raise a query.
14:15
The Convener: I understand that you wish to
swap your officials round at this point, minister. I
do not know how the officials feel about being
dealt out like a hand of cards.
Lewis Macdonald: It is all part of our focus on
increased physical activity, health and fitness in
the civil service.
The Convener: I was actually wondering about
the Health Department’s salaries bill.

but it does not refer to anybody employed by the
solicitor. I think that I understand why the solicitor
who is acting on behalf of the adult should not be
involved, but does the present wording mean that
the solicitor can simply call in their secretary, their
junior clerk or whomever and say, “Sign this”?

We now move on to evidence in respect of parts
3 and 4—I understand that the plan is to deal with
them together. We will hear from the deputy
minister first. If committee members wish to ask
questions at the end, it would be useful if they
caught my eye.

I do not seek an instant answer—although, if
there is an instant answer, that would be fine—but
could the matter be looked into?

Lewis Macdonald: The existing legislation—the
Mental Health (Care and Treatment) (Scotland)
Act 2003—was groundbreaking legislation, as
members know. There was no equivalent
legislation in other parts of the United Kingdom at
the time, and community-based orders, which
were provided for in the 2003 act, did not have a
parallel elsewhere in the UK. The 2003 act left in
place the provisions of the UK Mental Health Act
1983 in relation to powers for escorting patients
between jurisdictions until such time as new
powers could be provided for in the legislation of
other UK jurisdictions.

I also want to ask about proposed new section
27F, on the referral of an application to a sheriff.
Subsection (2) of the proposed new section says
that the sheriff’s decision is final. Of course, a final
decision has to be taken somewhere, but I
presume that the proposed new provision has
been checked against the requirements of the
European convention on human rights.
Lewis Macdonald: The answer to your final
question is yes—the subsection has been checked
against the ECHR.
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The opportunity is now being taken to amend
the 2003 act to reflect the fact that UK ministers
are taking through the Westminster Parliament the
Mental Health Bill, which will deliver the necessary
equivalent changes for England and Wales. That
bill introduces provisions that will operate in a
similar way to community-based compulsory
treatment orders—CTOs—in Scotland under the
2003 act. We seek to amend the 2003 act to allow
for the reception of patients subject to such orders
upon their transfer into Scotland.
There is already a regulation-making power
under section 309 of the 2003 act regarding
absconding by patients who are subject to
corresponding measures in other jurisdictions.
However, the 2003 act requires to be amended in
order to put beyond doubt the fact that the powers
of the person, or persons, escorting the patient in
other parts of the UK continue once they arrive in
Scotland. Our intention is to allow for the coordination of amendments to mental health
legislation in Scotland and elsewhere in the UK in
relation to the cross-border escorting of patients.
Accordingly, other amendments provide for the
repeal of the provisions of the 1983 act that are
still in force in Scotland and which contain a power
to take patients into custody. Instead, there will be
a power for escorts to convey, retake and restrain
patients, when required, as if the escorts were
within their own jurisdiction. The offence of
inducing or assisting a patient to abscond from
another part of the UK will also be introduced. As
a result of our amendments, which essentially
constitute a tidying-up exercise, those measures
will be provided for in Scottish legislation.
Other amendments deal with mentally
disordered offenders, including prisoners on
remand, who are made subject to an assessment
order if the court considers it likely that they have
a mental disorder and might be in need of hospital
treatment. A problem was identified with the
practice around the existing provisions, the effect
of which is to require such a prisoner, in summary
proceedings, to plead at their first appearance in
court despite the fact that they might not be
medically fit to do so. The provisions of
amendment 129 are intended to address those
circumstances. The court will be able to adjourn
the first calling without calling on the accused to
plead at that stage.
Amendment 101 relates to the criteria for the
discharge back to prison of patients who are on
hospital directions and transfer for treatment
directions. That amendment is a further tidying-up
exercise to ensure that, if a prisoner can be
treated and can continue to accept medication in
prison, that should be provided for, rather than
unnecessarily keeping them in a hospital setting
when it is no longer required.
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Our amendments contain tidying-up or
streamlining measures, reflecting the fact that
legislation elsewhere in the United Kingdom is
changing, as well as taking account of lessons
learned from practice since the 2003 act came into
force.
The Convener: Thank you for that, minister.
There are no questions. That concludes that
evidence-taking session. I understand that you
need to swap some of your officials over again.
We will allow a few minutes for that before moving
on to the next item on the agenda.
Item 3 is day 2 of our consideration of the Adult
Support and Protection (Scotland) Bill at stage 2.
We have set a deadline of dealing with parts 2 to 4
today, which will complete our consideration of the
bill at stage 2. I will not rewelcome everyone, but
the minister might like to introduce the officials
who are with him.
Lewis Macdonald: I am happy to do so.
Barbara Brown, who has spoken already, is head
of the relevant branch in the civil justice division
and Frances MacQueen deals with policy in the
same area. Matt Lynch is a parliamentary
draftsman and Alison Fraser is from the office of
the solicitor to the Scottish Executive.
Sections 51 and 52 agreed to.
Section 53—Powers of attorney
The Convener: Group 25 relates to powers of
attorney and certificates by solicitors. Amendment
82, in the name of the minister, is grouped with
amendments 83 to 89 and 93.
Lewis Macdonald: Given that I mentioned the
purpose of the amendments in this group in my
earlier remarks, I will be fairly brief. Among other
things, they will provide that a continuing or
welfare power of attorney must incorporate a
certificate in the prescribed form by a solicitor or
by another member of a prescribed class. They
will put it beyond doubt that, for the purpose of
providing a certificate under sections 15 and 16 of
the Adults with Incapacity (Scotland) Act 2000, a
solicitor must be someone who is eligible to
practise in Scotland under section 4 of the
Solicitors (Scotland) Act 1980.
I move amendment 82.
Amendment 82 agreed to.
Amendments 83 to 89
Macdonald]—and agreed to.

moved—[Lewis

The Convener: We move to group 26, which is
on consent to medical treatment. Amendment 90,
in the name of the minister, is grouped with
amendments 96 and 106.
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Lewis Macdonald: Amendments 90, 96 and
106 relate to schedule 2’s repeal of section 47(8)
of the 2000 act and consequential amendments to
sections 53(2)(c) and 61(4) of the bill. The
amendments are clarificatory and seek to put it
beyond doubt that an attorney or a guardian
cannot consent to treatment that is not authorised
under section 47(2) of the 2000 act. The
amendments will not alter the current position;
they will simply clarify it. Amendment 106 is
intended to improve the readability of section 47(2)
of the 2000 act.
I move amendment 90.
Amendment 90 agreed to.
The Convener: We move to group 27, which is
on powers of attorney, notification and revocation.
Amendment 91, in the name of the minister, is
grouped with amendment 92.
Lewis Macdonald: Amendment 91 relates to
section 53, which amends section 19(2) of the
2000 act, which sets out that the public guardian
should notify the Mental Welfare Commission for
Scotland and the relevant local authority of the
registration of a welfare power of attorney. At the
moment, a copy of that power of attorney should
be sent to the Mental Welfare Commission.
Amendment 91 will ensure that one will also be
sent to the local authority and, because of the
sheer number of powers of attorney, will provide
that that can be done electronically rather than in
hard copy, although a hard copy will be sent if
requested.
Amendment 92 makes a change that relates to
the revocation of powers of attorney, so that some
consistency can be achieved in that area.
I move amendment 91.
Amendment 91 agreed to.
Amendments 92 and 93
Macdonald]—and agreed to.

moved—[Lewis

Section 53, as amended, agreed to.
Section 54—Applications for authority to
intromit with funds
The Convener: Group 28 is on revision of part 3
of the Adults with Incapacity (Scotland) Act 2000,
accounts and funds. As I have been reminded, the
group contains the big amendment 107, in the
name of the minister, which is grouped with
amendments 108 to 112.
Lewis Macdonald: As has been said, the
amendments will replace part 3 of the 2000 act,
which allows an individual to apply to the public
guardian for the authority to access funds for an
adult’s day-to-day living expenses. As I have
mentioned, we seek to break down barriers to
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greater uptake of the facility for people to access
the scheme and to intromit with funds. The bill
goes some of the way down that road, but
amendment 107
will add to that by
comprehensively redrafting part 3 of the 2000 act.
The other amendments in the group will simply
remove from the bill existing provisions that relate
to part 3 of the 2000 act.
I move amendment 107.
Amendment 107 agreed to.
Section 54, as amended, agreed to.
Section 55—Removal of restrictions on
divulging information about incapable adult’s
funds
Amendment 108 moved—[Lewis Macdonald]—
and agreed to.
Section 56—Joint and reserve withdrawers
Amendment 109 moved—[Lewis Macdonald]—
and agreed to.
Section 57—Renewal of authority to intromit
with funds
Amendment 110 moved—[Lewis Macdonald]—
and agreed to.
Section 58—Withdrawal and transfer of funds
Amendment 111 moved—[Lewis Macdonald]—
and agreed to.
Section 59—Transition from guardian to
withdrawer
Amendment 112 moved—[Lewis Macdonald]—
and agreed to.
Section 60—Intervention orders
The Convener: Group 29 is on guardianship
and intervention hearings. Amendment 132, in the
name of Shona Robison, is grouped with
amendment 136.
Shona Robison (Dundee East) (SNP): The two
amendments relate to the independent advocate’s
role and would give them the right in statute to be
present at guardianship hearings. In the Mental
Health (Care and Treatment) (Scotland) Act 2003,
the independent advocate’s role is recognised
and, in general, extends to participation in
tribunals. However, such basic provision does not
exist in the 2000 act and sheriffs sometimes deny
independent advocates representation of patients
at guardianship hearings. That was brought to my
attention by Dundee Independent Advocacy
Support, for which I thank it. Several cases were
referred to that service—some at the behest of the
Mental Welfare Commission for Scotland—and it
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was asked to support patients in respect of whom
a guardianship application was being made. The
process became problematic when, having
supported the patient up to the hearing stage, the
service was not considered to have a locus in
proceedings.
The 2000 act’s code of practice says that it is
good practice to involve an independent advocacy
project to represent the adult’s interests in their
assessment and care management. However, that
is only in the code of practice and evidence shows
that it is not happening at some hearings. That is
the basis for the amendments, which would put
into statute the right of the advocate to be present,
to ensure that it is not left to the discretion of the
sheriff.
I move amendment 132.
14:30
Lewis Macdonald: I am interested in Shona
Robison’s account of experience and practice. I
was not aware of the information that she has
given.
Shona Robison mentioned the code of practice,
which is important. It is also important to say that
section 1 of the Adults with Incapacity (Scotland)
Act 2000 contains the fundamental principle that
any views that the adult is able to express are
taken account of in proceedings that affect them.
As we discussed last week, section 2 of the bill
lays out the same fundamental principle. Our view
is that that principle means that the sheriff is
already obliged in an application for an
intervention or guardianship order to take account
of any view that the adult has expressed.
Under section 3 of the 2000 act, the sheriff must
consider whether someone should be appointed to
safeguard the interests of the adult with incapacity,
and the duties of the safeguarder include
conveying the views of the adult to the sheriff. In
addition, there is a further power in section 3 of the
2000 act to appoint someone else in addition to
the safeguarder specifically to convey the adult’s
views.
In our view, the existing legislation already
contains what is required to ensure that the adult’s
views are taken into account. However, I
acknowledge that what Shona Robison is
suggesting might clarify the position by drawing
attention to the possibility of the adult taking
advantage of the provisions to have an
independent advocate. That might be helpful to
the court, particularly where it has taken a different
course. On that basis, I am happy to accept Shona
Robison’s amendments.
Shona Robison: I am pleased that the minister
has accepted the principle and agrees that there
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should be no room for misunderstanding and that
everyone can be represented if they so wish.
Amendment 132 agreed to.
The Convener: We come to group 30, which
relates to guardianship and intervention orders. I
caution everybody that “caution” is pronounced
“cayshun”. Amendment 113, in the name of the
minister, is grouped with amendments 114, 117 to
120 and 123 to 125.
Lewis Macdonald: I might be tempted to say
that the amendments are about “not caution”,
because they are intended to allow a sheriff to
permit forms of security other than caution to be
deposited with the public guardian. In
guardianship and intervention orders, a sheriff
might require the intervener or guardian to take
out insurance known as a bond of caution to
safeguard the estate of the adult from any loss
due to the actions of the guardian or intervener.
That can be quite expensive, and when the value
of the estate is small the cost can be
disproportionate. In some situations, another form
of security, such as the guardian consigning a sum
of money into court, would be acceptable,
particularly in cases where the estate is not large.
Amendment 113 will allow that to happen.
I move amendment 113.
Amendment 113 agreed to.
Amendment 114 moved—[Lewis Macdonald]—
and agreed to.
Section 60, as amended, agreed to.
Section 61—Guardianship orders
The Convener: Group 31 is on guardianship
orders and relates to reports and relevant medical
practitioners. Amendment 94, in the name of the
minister, is grouped with amendments 135 and 95.
Lewis Macdonald: Amendment 94 is a drafting
amendment. It relates to a point that was made at
stage 1—that the reference to “condition” in
proposed new section 57(3B) of the Adults with
Incapacity (Scotland) Act 2000, which would be
introduced by section 61(1), is not entirely apt
because an improvement in an adult’s condition
would not necessarily have an impact on their
ability to make decisions on their own behalf.
Amendment 95 also responds to a point that
was made at stage 1 and is essentially technical.
I suspect that Nanette Milne would concede that
amendment 135 is essentially a drafting
amendment, too. I am less happy with it, however,
because what it is designed to do is not strictly
necessary. The provision that the amendment
would change deals with situations when an
application is made in respect of an adult who is
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not living in Scotland. For instance, a person might
go to live abroad with members of their family but
still have property in Scotland that needs to be
managed. The bill will currently ensure that, in
such a situation, the doctor who provides the
medical report has proper qualifications that are
recognised in the country where the adult is living
and considered to be equivalent to qualifications
that are recognised here. The use of the word
“present” in the bill reflects that intention and is
consistent with the drafting in proposed new
section 57(6B) of the 2000 act, which deals with
the situation in which an adult is “not present in
Scotland”. The point is that the doctor’s
qualifications need to be recognised in the place
where the adult is living—the bill as drafted should
cover that. On that basis, I hope that Nanette
Milne will be content not to move amendment 135.
I move amendment 94.
Mrs Nanette Milne (North East Scotland)
(Con): As the minister said, amendment 135 is
designed to determine that, if the person is
resident outwith Scotland, the medical practitioner
should have qualifications in the place where the
patient has been “examined and assessed”.
The minister has given an assurance that that is
covered by the bill, but the Law Society of
Scotland has told me that that is probably not the
case. The bill does not ensure that at least one of
the practitioners holds qualifications that are
recognised in the place where the adult is present,
and the Law Society feels that it would be clearer,
more precise and more relevant to ensure that the
qualifications are held in the place where the adult
is examined and assessed.
Lewis Macdonald: I reiterate that we would
wish to resist amendment 135. In addition to the
drafting point that I made, changing “present” to
“examined and assessed” would change the
emphasis from the place where the adult is living
to the place where the examination occurs. In the
vast majority of cases, they will be the same place,
but we want to maintain the emphasis on the place
of residence. Nanette Milne’s amendment 135
would undermine that, so I continue to urge the
committee to resist it.
The Convener: Let me just flag up to Nanette
Milne that we will not vote on amendment 135 for
a bit, so she can keep her decision in reserve.
Amendment 94 agreed to.
The Convener: We move to group 32, on
guardianship orders and interim guardians.
Amendment 133, in the name of Nanette Milne, is
grouped with amendment 134.
Mrs Milne: Amendment 133 would allow
extension of the appointment of an interim
guardian by motion on cause shown, which would
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allow interim guardians to remain appointed when
a guardian is not yet appointed and when the
three-month appointment period that is currently
specified has expired. At the moment, there is no
provision to allow sheriffs to extend the
appointment period of an interim guardian beyond
three months. Sheriffs have drawn attention to the
problems that will be caused by the lack of such a
provision.
I move amendment 133.
Lewis Macdonald: I recognise the importance
of the point that Nanette Milne makes, but the bill
allows the maximum appointment period, which
has been three months, to be extended to six
months. We think that it is important that the
arrangement should not be open-ended. We take
the view that there should still be an upper limit
and that people should not be left in an uncertain
position for an indefinite period. I therefore ask
Nanette Milne to seek to withdraw amendment
133 and not to move amendment 134, on the
basis that the bill makes provision for a six-month
maximum appointment period.
The Convener: I ask Nanette Milne to wind up
and to say whether she will press or withdraw
amendment 133.
Mrs Milne: I am reassured that there can be an
extension beyond the three months that is
currently allowed. It is fair enough to have a finite
limit of six months. I seek to withdraw the
amendment.
Amendment 133, by agreement, withdrawn.
Amendments 134 and 135 not moved.
Amendment 95 moved—[Lewis Macdonald]—
and agreed to.
Amendment 136 moved—[Shona Robison]—
and agreed to.
The Convener: Group 33 is on renewal of
guardianship orders. Amendment 115, in the
name of the minister, is grouped with amendment
137.
Lewis Macdonald: The amendments in group
33 are about streamlining the process for renewal
of guardianship while ensuring that the adult’s
interests are still protected. The renewal process
that is proposed in amendment 137 involves an
application to the sheriff, in prescribed form,
accompanied by a medical report, in prescribed
form, of an examination and assessment that has
been carried out not more than 30 days prior to
the lodging of the renewal application form.
If the person’s incapacity is by reason of mental
disorder, the report should come from a medical
practitioner who has experience in that field. For
renewals of welfare guardianships, the application
will also be accompanied by a report that has
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been provided by a mental health officer or, in
cases where the lack of capacity is due to the
person’s inability to communicate, by the chief
social work officer. The report will give an opinion
on the appropriateness of continuing the
guardianship, which will include reference to the
continuing suitability of the guardian.
For renewals of financial appointments, the
application will be accompanied by a report by the
public guardian, which will give an opinion on the
conduct of the guardianship to date and on the
continuing suitability of the guardian. A sheriff
could, of course, make a decision without a
hearing, but if the sheriff is not satisfied by the
information that has been provided, he or she will
still be able to call for further reports or to hold a
hearing.
I move amendment 115.
Amendment 115 agreed to.
Amendments 137, 117, 118, 96, 119 and 120
moved—[Lewis Macdonald]—and agreed to.
The Convener: Group 34 is on recall of powers
of the guardian. Amendment 121, in the name of
the minister, is grouped with amendments 122 and
97.
Lewis Macdonald: The amendments in the
group represent the other substantive change that
we propose to make in relation to guardianship.
Amendment 121 will remove the current
prohibition on local authorities recalling a welfare
guardianship when the chief social work officer is
the guardian. The change will ensure that there
are no barriers or delays in recalling guardianship
when it is no longer needed. The local authority
will be able to recall the guardianship at its own
instance or on the application of another person.
14:45
Accompanying that, amendment 122 will ensure
independent scrutiny of the process. The local
authority will have to intimate the proposed recall
to the Mental Welfare Commission and to the
public guardian, as well as to the adult, the adult’s
nearest relative, their primary carer and anyone
else who has an interest. If any objections are
received, the local authority will have to remit the
matter for consideration by a sheriff. Amendment
97, which is related, will address an unintended
consequence of a provision in proposed new
section 75A of the 2000 act.
I move amendment 121.
Euan Robson: With regard to amendment 122,
which will mean that objections trigger a referral to
the sheriff, I presume that nothing is implied that
suggests that there cannot be negotiation if an
objection is received.
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Lewis Macdonald: Nothing would prevent a
discussion to avoid the process leading
automatically to a referral.
Amendment 121 agreed to.
The Convener: I remind members that the
process is not really about questions and answers
to the minister. If committee members wish to
make a contribution, it should be a contribution to
a debate and not to a question-and-answer
session. The minister may deal with any points
that are raised when he winds up.
Amendments 122 to 124, 97 and 125, in the
name of the minister, have all been debated.
Lewis Macdonald: Moved.
The Convener: You are a little fast, minister. I
was just about to invite you to move the
amendments en bloc.
Amendments 122 to 124, 97 and 125 moved—
[Lewis Macdonald]—and agreed to.
The Convener: Group 35 is on transitional
guardians. Amendment 138, in the name of
Nanette Milne, is grouped with amendment 98.
Mrs Milne: Amendment 138 aims to avoid the
risk that some adults may lose their guardians
because the requirement to renew is not
specifically drawn to the guardian’s attention, and
also to acknowledge that guardianship exists for
the benefit of the adult rather than for the benefit
of the guardian.
Originally, it was proposed that transitional
guardianships would be time limited, but that was
not provided for in the Adults with Incapacity
(Scotland) Act 2000. Transitional guardians were
generally aware that appointments continued as
guardianships under the 2000 act, because there
was publicity about that. Their correct
understanding at present is that the appointments
will continue indefinitely, sometimes for the lifetime
of the person to whom the guardianship applies.
There are good policy reasons for the
introduction of a time limit. A problem should not
arise in relation to financial appointments, which
are under the supervision of the office of the public
guardian, which can be relied on to notify
transitional financial guardians of their renewal
requirements. However, there is cause for concern
in relation to guardians who have welfare, rather
than financial, powers. Although under the 2000
act, those guardians ought to be under the
supervision of local authorities, some have little or
no contact with the relevant local authority and it is
not certain that authorities have recorded properly
all such transitional welfare appointments. The
practical purpose of amendment 138 is to ensure
that all transitional guardians, including those who
have welfare responsibilities, are told about the
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change, and to ensure that no adult who needs a
guardian inadvertently loses their guardian
because of a failure to notify. Such a situation
would contravene the basic purpose of the 2000
act, which is to ensure that adequate provision
and protection are in place for adults with
incapacity who require them.
I move amendment 138.
Lewis Macdonald: I accept the purpose behind
amendment 138, but I am not sure that,
technically, it would achieve what is intended. I am
sure that the intention is that the public guardian,
in the case of financial guardianships, and the
local authority, in the case of welfare
guardianships, will do the notifying, but that is not
entirely clear. Also, the amendment refers to a
“person who has become a guardian to an adult by virtue of
this schedule”,

which is slightly ambiguous. I suspect that only
guardians who are still guardians under
mechanisms that date from before the 2000 act
came into force are intended to be covered, but
that is not entirely clear from the drafting.
If Nanette Milne is prepared to seek leave to
withdraw amendment 138 today, I will be happy to
lodge an alternative at stage 3. I think that we can
draft an amendment that will technically achieve
the objectives that Nanette Milne has set out to
achieve.
Mrs Milne: The point needs to be addressed.
However, in view of what the minister has said, I
seek leave to withdraw amendment 138.
Amendment 138, by agreement, withdrawn.
Lewis Macdonald: Do I require to move
amendment 98 now, convener? It is in the same
group.
The Convener: If you will just let me get there,
minister. I thought that I was going pretty fast, but
you are trying to go faster.
Amendment 98 moved—[Lewis Macdonald]—
and agreed to.
Section 61, as amended, agreed to.
After section 61
The Convener: Group 36 is on the public
guardian’s power to obtain records. Amendment
99, in the name of the minister, is the only
amendment in the group.
Lewis Macdonald: Amendment 99 will
strengthen the public guardian’s powers to
investigate complaints about proxies under the
2000 act and to look into circumstances where the
property or financial affairs of an adult seem to be
at risk. It will give the public guardian power to
require proxies or former proxies to provide their
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records or other relevant information and it will
require banks and other financial institutions to
provide relevant information.
I move amendment 99.
Amendment 99 agreed to.
Sections 62 and 63 agreed to.
Section 64—Adjustments between councils in
relation to social services etc
The Convener: We move to group 37, which is
minor technical amendments. Amendment 100, in
the name of the minister, is grouped with
amendments 39, 40, 130, 27, 102 to 104 and 41 to
43.
Lewis Macdonald: The amendments in the
group are as the convener described them. If
required to do so, I will be happy to elaborate on
any of them.
I move amendment 100.
Amendment 100 agreed to.
Section 64, as amended, agreed to.
Sections 65 to 67 agreed to.
After section 67
The Convener: Group 38 is on revocation of
hospital directions and transfer for treatment
directions. Amendment 101, in the name of the
minister, is the only amendment in the group.
Lewis Macdonald: We move on to the part of
the bill that relates to mental health. There may
therefore have to be a slight reshuffling of staff.
The Convener: I am sorry, minister. Please go
ahead.
Lewis Macdonald: As the convener said,
amendment 101 relates to the revocation of
hospital directions and transfer for treatment
directions. It will add an additional test to the
criteria for revocation in circumstances where the
decision maker is not satisfied that it continues to
be necessary for the patient to be subject to the
direction. The effect of the new test will be that,
where the patient has a mental disorder and
continues to require treatment, and where it is not
necessary to detain the patient in hospital in order
to protect any other person, the direction can be
revoked. The patient may then be returned to
prison to be treated on a voluntary basis. If,
subsequent to the prisoner’s being returned to
prison from hospital, his or her mental health
deteriorates, he or she may be transferred back to
hospital for treatment. In such cases, the
conditions for making another transfer for
treatment direction will have to be met.
I move amendment 101.
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Amendment 101 agreed to.
The Convener: Group 39 is on compulsory
treatment orders and compulsion orders in relation
to cross-border transfers and visits. Amendment
126, in the name of the minister, is grouped with
amendment 127.
Lewis Macdonald: In our earlier discussions, I
touched on the purpose behind the amendments
in the group. On that basis, I am content simply to
move the amendments in the group.
I move amendment 126.
Amendment 126 agreed to.
Amendment 127 moved—[Lewis Macdonald]—
and agreed to.
The Convener: Group 40 is on patients absent
from hospital. Amendment 128, in the name of the
minister, is grouped with amendment 131.
Lewis Macdonald: Again, convener, these are
consequential amendments that will repeal
provisions in the Mental Health Act 1983 as they
apply to Scotland, and they relate to the matters
we have dealt with previously.
I move amendment 128.
Amendment 128 agreed to.
The Convener: Group 41 is on assessment
orders and the adjournment of criminal
proceedings. Amendment 129, in the name of the
minister, is the only amendment in the group.
Lewis Macdonald: Amendment 129 relates to
prisoners on remand who are made subject to an
assessment order if the court considers it is likely
that they have a mental disorder and might need
hospital treatment. The Criminal Procedure
(Scotland) Act 1995 allows a court at the first
calling of a summary prosecution the option of
adjourning the first calling without calling on the
accused to plead out to any charges against them.
A problem has been identified in practice with the
provisions as they relate to a person who is
subject to an assessment order, which is that the
person is required to plead at first appearance
even although they might not be fit to do so. The
effect of amendment 129 will be that the first
calling for a person for whom an assessment order
is made under the 1995 act may be adjourned
without plea in those circumstances.
I move amendment 129.
Amendment 129 agreed to.
Sections 68 and 69 agreed to.
Schedule 1
MINOR AND CONSEQUENTIAL AMENDMENTS

The Convener: Amendments 39, 40, 130, 27,
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102, 103 and 104 are all in the name of the
minister and have all been debated.
Lewis Macdonald: Moved.
The Convener: Not yet! I think the minister has
his go-faster stripes on today. I invite the minister
to move the amendments en bloc.
Amendments 39, 40, 130, 27 and 102 to 104
moved—[Lewis Macdonald]—and agreed to.
The Convener: Amendment 139, in the name of
Nanette Milne, is grouped with amendments 140
and 105.
Mrs Milne: The amendments in the group are
technical. Amendments 139 and 140 would add
two extra paragraphs—(e) and (f)—to schedule 3.
They seek to achieve consistency with the other
provisions of the Adults with Incapacity (Scotland)
Act 2000, and to avoid the risk of creating an
unwanted category of attorneys who may continue
to act without being subject to any of the
provisions of the 2000 act. The amendments seek
to substitute the terms in paragraph 4 of schedule
4 of the Adults with Incapacity (Scotland) Act
2000, which deals with the creation of attorneys.
The current provisions of the 2000 act give rise to
a risk that an unwanted category of attorneys may
be created and that they may continue to act
without being subject to any of the provisions of
the 2000 act. Those provisions should be
amended to ensure that that does not happen, and
to achieve consistency with the other provisions of
the act.
I move amendment 139.
Lewis Macdonald: Amendment 105 is a purely
technical amendment that will clarify part of the
transitional provisions of the 2000 act.
Amendments 139 and 140 also relate to
transitional provisions but we wish to resist them
because we think that the provisions were and are
clear, and that there has, as far as I am aware,
been no difficulty with the provisions relating to
pre-2000 act attorneys. They have already had an
effect, and nothing is to be gained by retrospective
amendment to transitional provisions that have
already had effect. There is therefore a risk of
unintended consequences. I ask Nanette Milne to
seek leave to withdraw amendment 139 and not to
move amendment 140.
15:00
Mrs Milne: As I said before, I am no lawyer but I
have been persuaded that there is a difficulty, so
despite what the minister has said, I will press
amendment 139.
The Convener: The question is, that
amendment 139 be agreed to. Are we all agreed?
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Members: No.
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Section 70—Orders

The Convener: There will be a division.
FOR
Cunningham, Roseanna (Perth) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST

Amendment 44 moved—[Lewis Macdonald]—
and agreed to.
Section 70, as amended, agreed.
Sections 71 and 72 agreed to.
Long Title

Eadie, Helen (Dunfermline East) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
Maclean, Kate (Dundee West) (Lab)
Robson, Euan (Roxburgh and Berwickshire) (LD)

Amendments 28 and 29
Macdonald]—and agreed to.

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.

The Convener: I am happy to say that that
concludes stage 2 of the Adult Support and
Protection (Scotland) Bill. All that remains is for
me to wish everyone a happy Christmas and a
good new year. I will see you all back here after
the recess.

Amendment 139 disagreed to.
Amendment 140 not moved.
Amendment 105 moved—[Lewis Macdonald]—
and agreed to.

moved—[Lewis

Long title, as amended, agreed to.

Meeting closed at 15:02.

Schedule 1, as amended, agreed to.
Schedule 2
REPEALS

Amendments 41, 131, 42, 106 and 43 moved—
[Lewis Macdonald]—and agreed to.
Schedule 2, as amended, agreed to.
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Adult Support and Protection (Scotland) Bill
Part 1—Protection of adults at risk of harm

1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Adult Support and Protection (Scotland) Bill
[AS AMENDED AT STAGE 2]

5

10

An Act of the Scottish Parliament to make provision for the purposes of protecting adults from
harm; to require the establishment of committees with functions relating to the safeguarding of
adults who are at risk of harm; to amend the law relating to incapable adults; to remove an
individual’s liability for expenses incurred by councils in performing certain functions in relation
to the individual’s spouse or child; to allow the Scottish Ministers to delegate their functions
relating to councils’ duty to pay sums for the purposes of securing community care services; to
make provision entitling a council to recover expenses incurred in providing social services to
persons who are not ordinarily resident in the council’s area; to allow the Public Guardian to
intervene in court proceedings; to adjust the circumstances in which extensions of orders
authorising compulsory treatment of mentally disordered persons must be reviewed; and for
connected purposes.

PART 1
PROTECTION OF ADULTS AT RISK OF HARM
Introductory
15

1

General principle on intervention in an adult’s affairs
The general principle on intervention in an adult’s affairs is that a person may intervene,
or authorise an intervention, only if satisfied that the intervention—
(a) will provide benefit to the adult which could not reasonably be provided without
intervening in the adult’s affairs, and
(b) is, of the range of options likely to fulfil the object of the intervention, the least
restrictive to the adult’s freedom.

20

This section applies for the purposes of section 2 only.
2
25

Principles for performing Part 1 functions
A public body or office-holder performing a function under this Part in relation to an
adult must, if relevant, have regard to—
(a) the general principle on intervention in an adult’s affairs,
(b) the adult’s ascertainable wishes and feelings (past and present),

SP Bill 62A

Session 2 (2006)


603

2

Adult Support and Protection (Scotland) Bill
Part 1—Protection of adults at risk of harm
(c) any views of—
(i)

the adult’s nearest relative,

(ii) any primary carer, guardian or attorney of the adult, and
(iii) any other person who has an interest in the adult’s well-being or property,
which are known to the public body or office-holder,

5

(d) the importance of—
(i)

the adult participating as fully as possible in the performance of the
function, and

(ii) providing the adult with such information and support as is necessary to
enable the adult to so participate,

10

(e) the importance of ensuring that the adult is not, without justification, treated less
favourably than the way in which any other adult (not being an adult at risk) might
be treated in a comparable situation, and
(f) the adult’s abilities, background and characteristics (including the adult’s age, sex,
sexual orientation, religious persuasion, racial origin, ethnic group and cultural
and linguistic heritage).

15

3

Adults at risk
(1)

“Adults at risk” are adults who—
(a) are unable to safeguard their own well-being, property, rights or other interests,
(b) are at risk of harm, and

20

(c) because they are affected by disability, mental disorder, illness or physical or
mental infirmity, are more vulnerable to being harmed than adults who are not so
affected.
(2)

An adult is at risk of harm for the purposes of subsection (1) if—
(a) another person’s conduct is causing (or is likely to cause) the adult to be harmed,
or

25

(b) the adult is engaging (or is likely to engage) in conduct which causes (or is likely
to cause) self-harm.
Inquiries
30

4

Council’s duty to make inquiries
A council must make inquiries about a person’s well-being, property or financial affairs
if it knows or believes—
(a) that the person is an adult at risk, and
(b) that it might need to intervene (by performing functions under this Part or
otherwise) in order to protect the person’s well-being, property or financial affairs.

35

5

Co-operation
(1)
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3

(a) the Mental Welfare Commission for Scotland,
(b) the Care Commission,
(c) the Public Guardian,
(ca) all councils,
(cb) chief constables of police forces,

5

(d) the relevant Health Board, and
(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
(2)
10

The public bodies and office-holders to which this section applies must, so far as
consistent with the proper exercise of their functions, co-operate with—
(a) a council making inquiries under section 4, and
(b) each other,
where such co-operation is likely to enable or assist the council making those inquiries.

(3)

Where a public body or office-holder to which this section applies knows or believes—
(a) that a person is an adult at risk, and

15

(b) that action needs to be taken (under this Part or otherwise) in order to protect that
person from harm,
the public body or office-holder must report the facts and circumstances of the case to
the council for the area in which it considers the person to be.
20

5A

Duty to consider importance of providing advocacy and other services
(1)

This section applies where, after making inquiries under section 4, a council considers
that it needs to intervene in order to protect an adult at risk from harm.

(2)

Where this section applies, the council must have regard to the importance of the
provision of appropriate services (including, in particular, independent advocacy
services) to the adult concerned.

(3)

“Independent advocacy services” has the same meaning in subsection (2) as it has in
section 259(1) of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13).

25

Investigations
6
30

Visits
(1)

A council officer may enter any place for the purpose of enabling or assisting a council
conducting inquiries under section 4 to decide whether it needs to do anything (by
performing functions under this Part or otherwise) in order to protect an adult at risk
from harm.

(2)

A right to enter any place under subsection (1) includes a right to enter any adjacent
place for the same purpose.

35

7

Interviews
(1)

A council officer, and any person accompanying the officer, may interview, in private,
any adult found in a place being visited under section 6.
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(2)

An adult interviewed under this section is not required to answer any question (and the
adult must be informed of that fact before the interview starts).

(3)

The power given by subsection (1) applies regardless of whether the sheriff has granted
an assessment order authorising the council officer to take the person to another place to
allow an interview to be conducted.

5

8

Medical examinations
(1)

Where—
(a) a council officer finds a person whom the officer knows or believes to be an adult
at risk in a place being visited under section 6, and
(b) the officer, or any person accompanying the officer, is a health professional,

10

that health professional may conduct a private medical examination of the person.
(2)

15

20

9

The power given by subsection (1) applies regardless of whether the sheriff has granted
an assessment order authorising the council officer to take the person to another place to
allow a medical examination to be conducted.
Examination of records etc.

(1)

A council officer may require any person holding health, financial or other records
relating to an individual whom the officer knows or believes to be an adult at risk to
give the records, or copies of them, to the officer.

(2)

Such a requirement may be made during a visit or at any other time.

(3)

Requirements made at such other times must be made in writing.

(4)

Records given to a council officer in pursuance of such a requirement may be inspected
by—
(a) the officer, and
(b) any other person whom the officer, having regard to the content of the records,
considers appropriate,

25

for the purposes of enabling or assisting the council to decide whether it needs to do
anything (by performing functions under this Part or otherwise) in order to protect an
adult at risk from harm.
(5)

Nothing in this section authorises a person who is not a health professional to inspect
health records (other than to determine whether they are health records).

(6)

A requirement under subsection (1) which is transmitted by electronic means is to be
treated as being in writing if it is received in legible form and capable of being used for
subsequent reference.

(7)

“Health records” are records relating to an individual’s physical or mental health which
have been made by or on behalf of a health professional in connection with the care of
the individual.

30

35
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5

Assessment orders
10

Assessment orders
(1)

5

A council may apply to the sheriff for an order (“an assessment order”) which authorises
a council officer to take a specified person from a place being visited under section 6 in
order to allow—
(a) a council officer, or any council nominee, to interview the specified person in
private, and
(b) a health professional nominated by the council to conduct a private medical
examination of the specified person,
for the purposes set out in subsection (2).

10

(2)

Those purposes are to enable or assist the council to decide—
(a) whether the person is an adult at risk, and
(b) if it decides that the person is an adult at risk, whether it needs to do anything (by
performing functions under this Part or otherwise) in order to protect the person
from harm.

15

(3)

An assessment order—
(a) is valid from the date specified in the order, and
(b) expires 7 days after that date.

11

Criteria for granting assessment order
The sheriff may grant an assessment order only if satisfied—

20

(a) that the council has reasonable cause to suspect that the person in respect of whom
the order is sought is an adult at risk who is being, or is likely to be, seriously
harmed, and
(b) that the assessment order is required in order to establish whether the person is an
adult at risk who is being, or is likely to be, seriously harmed.

25

12

Restriction on exercise of assessment order
A person may be taken from a place in pursuance of an assessment order only if it is not
practicable (due to a lack of privacy or otherwise) to—
(a) interview the person under section 7, or
(b) conduct a medical examination of the person under section 8,

30

during a visit under section 6.
Removal orders
13

Removal orders
(1)

35

A council may apply to the sheriff for an order (“a removal order”) which authorises—
(a) a council officer, or any council nominee, to move a specified person to a
specified place within 72 hours of the order being made, and
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(b) the council to take such reasonable steps as it thinks fit for the purpose of
protecting the moved person from harm.
(2)

5

14

A removal order expires 7 days (or such shorter period as may be specified in the order)
after the day on which the specified person is moved in pursuance of the order.
Criteria for granting removal order

(1)

The sheriff may grant a removal order only if satisfied––
(a) that the person in respect of whom the order is sought is an adult at risk who is
likely to be seriously harmed if not moved to another place, and
(b) as to the availability and suitability of the place to which the adult at risk is to be
moved.

10

(2)

A removal order may require a council to allow any specified person to have contact
with the adult at risk to whom the order relates—
(a) at any specified time during which the order has effect, and
(b) in accordance with any specified conditions.

(3)

15

But the sheriff must, before including such a requirement, have regard to—
(a) any representations made by the council as to whether persons should be allowed
to have contact with the adult at risk, and
(b) any relevant representations made by—
(i)

the adult at risk,

(ii) any person who wishes to be able to have contact with the adult at risk, and

20

(iii) any other person who has an interest in the adult at risk’s well-being or
property.
15

Right to move adult at risk
(1)

A council officer may enter any place in order to move an adult at risk from the place in
pursuance of a removal order.

(2)

A right to enter any place under subsection (1) includes a right to enter any adjacent
place for the same purpose.

25

16

Variation or recall of removal order
(1)

The sheriff may vary or recall a removal order if satisfied that the variation or recall is
justified by a change in the facts or circumstances in respect of which the order was
granted or, as the case may be, last varied.

(2)

A removal order may not be varied so as to authorise the council to do anything after the
day which falls 7 days after the day on which the adult at risk to whom the order relates
is moved in pursuance of the order.

(3)

Where an adult at risk has been moved from any place in pursuance of a removal order
which is recalled, the sheriff may direct the council to—

30

35

(a) return the adult to that place, or
(b) take the adult to any other place which the sheriff, having regard to the adult’s
wishes, may specify.
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(4)

7

A removal order may be varied or recalled only on the application of—
(a) the adult at risk to whom the order relates,
(b) any person who has an interest in the adult at risk’s well-being or property, or
(c) the council.

5

17

Protection of moved person’s property
(1)

The council must take reasonable steps to prevent any property owned or controlled by a
person moved in pursuance of a removal order from being lost or damaged because—
(a) the moved person is unable to protect, care for or otherwise deal with it, and
(b) no other suitable arrangements have been or are being made for the purposes of
preventing such loss or damage.

10

(2)

A council officer may enter any place which the council knows or believes to contain
any property in respect of which it has a duty under subsection (1) in order to enable or
assist the council to perform that duty.

(3)

A right to enter any place under subsection (2) includes a right to enter any adjacent
place for the same purpose.

(4)

A council officer who finds any property in respect of which the council has a duty
under subsection (1) may do anything which the officer considers reasonably necessary
in order to prevent the property from being lost or damaged (and may, in particular,
move the property to another place).

(5)

The council is not entitled to recover from a moved person any expenses it incurs in
performing functions under this section in relation to property owned or controlled by
that person.

(6)

The duty imposed by subsection (1) applies only while the removal order concerned has
effect.

(7)

A council which moves any property in pursuance of the duty imposed by subsection (1)
must, as soon as is reasonably practicable after the removal order concerned ceases to
have effect, return the property to the adult concerned.

15

20

25

Banning orders
18
30

Banning orders
(1)

A banning order is an order granted by the sheriff which bans the subject of the order
(“the subject”) from being in a specified place.

(2)

A banning order may also—
(a) ban the subject from being in a specified area in the vicinity of the specified place,

35

(b) authorise the summary ejection of the subject from the specified place and the
specified area,
(c) prohibit the subject from moving any specified thing from the specified place,
(d) direct any specified person to take specified measures to preserve any moveable
property owned or controlled by the subject which remains in the specified place
while the order has effect,

40

(e) be made subject to any specified conditions,
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(f) require or authorise any person to do, or to refrain from doing, anything else
which the sheriff thinks necessary for the proper enforcement of the order.
(3)

A condition specified in a banning order may, in particular, authorise the subject to be in
the place or area from which the subject is banned in specified circumstances (for
example, while being supervised by another person or during specified times).

(4)

The sheriff must, before including a condition of the type mentioned in subsection (3),
have regard to any relevant representations made by—

5

(a) the applicant for the order,
(b) the adult at risk,
(c) any other person who has an interest in the adult at risk’s well-being or property,
and

10

(d) the subject.
(6)

A banning order expires on the earliest of the following dates—
(a) any specified expiry date,
(b) if the banning order is recalled, the date on which it is recalled,

15

(c) the date which falls 6 months after the date on which it is granted.
19

Criteria for granting banning order
The sheriff may grant a banning order only if satisfied—
(a) that an adult at risk is being, or is likely to be, seriously harmed by another person,
(b) that the adult at risk’s well-being or property would be better safeguarded by
banning that other person from a place occupied by the adult than it would be by
moving the adult from that place, and

20

(c) that either—
(i)

the adult at risk is entitled, or permitted by a third party, or

(ii) neither the adult at risk nor the subject is entitled, or permitted by a third
party,

25

to occupy the place from which the subject is to be banned.
20

Temporary banning orders
(1)

The sheriff may grant a temporary banning order pending determination of an
application for a banning order.

(2)

A temporary banning order may include any provision which may be included in a
banning order.

(3)

Where a temporary banning order is granted, the sheriff must determine the related
application for a banning order within such period as may be specified in rules made
under section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58).

(4)

A temporary banning order expires on the earliest of the following dates—

30

35

(a) the date on which the sheriff determines the related application for a banning
order,
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9

(b) the date by which subsection (3) requires the sheriff to determine the related
application for a banning order,
(c) if the temporary banning order is recalled, the date on which it is recalled,
(d) any specified expiry date.
5

21

Right to apply for banning order
(1)

An application for a banning order may be made only by or on behalf of—
(a) an adult whose well-being or property would be safeguarded by the order,
(b) any other person who is entitled to occupy the place concerned, or
(c) where subsection (2) applies, the council.

(2)

10

The council must apply for a banning order if it is satisfied—
(a) as to the matters set out in section 19,
(b) that nobody else is likely to apply for a banning order in respect of the
circumstances which caused the council to be satisfied as to those matters, and
(c) that no other proceedings (under this Part or otherwise) to eject or ban the person
concerned from the place concerned are depending before a court.

15

(3)

21A

An applicant for a banning order may also apply for a temporary banning order in
respect of the same case.
Banning orders: occupancy rights of adult at risk
The granting of a banning order or a temporary banning order does not affect any right
the adult at risk has by virtue of being a non-entitled spouse to occupy a home within the
place from which the subject is banned under section 1(1) of the Matrimonial Homes
(Family Protection) (Scotland) Act 1981 (c.59).

20

22

Variation or recall of banning order
(1)

The sheriff may vary or recall—
(a) a banning order, or

25

(b) a temporary banning order,
if satisfied that the variation or recall is justified by a change in the facts or
circumstances in respect of which the order was granted or, as the case may be, last
varied.
30

(2)

A variation may not vary the date on which the order expires—
(a) in the case of a banning order, beyond the date which is 6 months after the date on
which the order was granted,
(b) in the case of a temporary banning order, beyond the date by which section 20(3)
requires the sheriff to determine the related application for a banning order.

35

(3)

An order may be so varied or recalled only on an application by or on behalf of—
(a) the subject of the order,
(b) the applicant for the order,
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(c) the adult at risk to whom the order relates,
(d) any other person who has an interest in the adult at risk’s well-being or property.

23

Powers of arrest
(1)

The sheriff may attach a power of arrest to any—
(a) banning order, or

5

(b) temporary banning order.
(2)

Any such power of arrest—
(a) becomes effective when it is served (together with such documents as may be
prescribed) on the subject of the order, and
(b) expires together with the order to which it is attached.

10

23A
(1)

Notification to adult at risk etc.
This section applies where the sheriff—
(a) grants a banning order or temporary banning order, or
(b) varies or recalls such an order,
on the application of a person other than the adult whose well-being or property is
safeguarded by the order.

15

(2)

Where this section applies, the applicant (or such other person as may be prescribed)
must deliver the document mentioned in subsection (3) to—
(a) the adult whose well-being or property is safeguarded by the order, and
(b) any other person with an interest in that adult’s well-being or property as the
sheriff may specify.

20

(3)

The document which is to be delivered under subsection (2) is a copy of—
(a) the order (and any power of arrest attached),
(b) the varied order, or, as the case may be,
(c) the order of recall.

25

(4)

24

Failure to comply with subsection (2) does not invalidate the order, variation or recall
concerned.
Notification to police

(1)
30

The applicant for a banning order or temporary banning order (or such other person as
may be prescribed) must, as soon as possible after any power of arrest attached to the
order becomes effective, deliver to the chief constable—
(a) a copy of the order (with the power of arrest attached), and
(b) such other documents as may be prescribed.

(2)
35

Where a banning order or temporary banning order is varied or recalled, the applicant
for the variation or recall (or such other person as may be prescribed) must, as soon as
possible after the variation or recall, deliver to the chief constable—
(a) a copy of the varied order or, as the case may be, a note of the recall, and
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11

(b) such other documents as may be prescribed.
(3)

25

Arrest for breach of banning order
(1)

5

In this section, “chief constable” means the chief constable of the police force
maintained for the area in which the place specified in the order concerned is situated.

A constable may arrest without warrant the subject of any banning order, or temporary
banning order, to which a power of arrest is attached if the constable—
(a) reasonably suspects the subject to be breaching, or to have breached, the order,
and
(b) considers that there would, if the subject were not arrested, be a risk of the subject
breaching the order again.

10

(2)

The constable must—
(a) immediately inform the arrested person of the reason for the arrest, and
(b) take the arrested person as quickly as is reasonably practicable to a police station.

26

Police duties after arrest
(1)

15

The officer in charge of a police station to which any person arrested under section 25 is
taken (“the officer in charge”) must detain the arrested person in custody until the
person is—
(a) accused on petition or charged on complaint with an offence in respect of the facts
and circumstances which gave rise to the arrest, or
(b) brought before the sheriff under section 29.

20

(2)

27

Notification of detention
(1)

25

The officer in charge must ensure that the facts and circumstances which gave rise to the
arrest are reported to the fiscal as soon as is practicable.

Where a person is detained under section 26, the officer in charge must ensure that the
detained person is informed immediately of—
(a) the right to have, on request, intimation of the detention and of the place of
detention given, without delay, to—
(i)

a solicitor, and

(ii) one other person reasonably named by the person,
30

(b) the right to have, on request, intimation given to a solicitor that the solicitor’s
professional assistance is required,
(c) the right to have, on request, the solicitor informed, as soon as the information is
available, of the court to which the person is to be taken and the date when that is
to happen, and

35

(d) the right to have, on request, a private interview with the solicitor before any
appearance before the sheriff under section 29.
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(2)

Where the officer in charge knows or believes that a person detained under section 26 is
a child, the officer must, where practicable, give intimation, without delay, of the
detention and of the place of detention to any person known to have parental
responsibilities and rights in relation to the detained person.

(3)

Any person to whom intimation is given under subsection (2) must be permitted
reasonable access to the detained person.

28

Duty to keep record of detention
The officer in charge must ensure that the following matters are recorded in connection
with the detention of a person under section 26—
(a) the time at which the person was arrested,

10

(b) the police station to which the person was taken,
(c) the time when the person arrived at that police station,
(d) the address of any other place to which the person is, during the detention, taken,
(e) the time when the person was informed of the rights set out in section 27(1),
(f) the time and nature of any request made by the person to exercise any of those
rights, and

15

(g) the time and nature of any action taken by a police officer under section 27.
29

Duty to bring detained person before sheriff
(1)

Where—
(a) a person is detained under section 26, and

20

(b) the fiscal has not decided to take criminal proceedings in respect of the facts and
circumstances which gave rise to the arrest,
the detained person must be brought, on the next court day on which it is practicable to
do so, before the sheriff sitting as a court of summary jurisdiction for the district in
which the person was arrested.

25

(2)

Nothing in this section prevents the detained person from being brought before the
sheriff on a day other than a court day if—
(a) the sheriff is sitting on such a day for the disposal of criminal business, and
(b) the fiscal has not decided to take criminal proceedings in respect of the facts and
circumstances which gave rise to the arrest.

30

30

Information to be presented to sheriff
Where a person is brought before the sheriff under section 29, the fiscal must present to
the sheriff a petition—
(a) giving the detained person’s particulars,

35

(b) stating the facts and circumstances which gave rise to the arrest,
(c) giving any information known to the fiscal—
(i)
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13

(ii) which is relevant to an assessment of whether the detained person is likely
to breach that order again, and
(d) requesting the sheriff to consider whether a longer period of detention is justified.
31

Criteria for authorising longer detention
(1)

5

The sheriff may, if satisfied—
(a) that the information which the fiscal presents under section 30 ostensibly discloses
a breach of a banning order or temporary banning order, and
(b) that there is a substantial risk that the detained person will breach the order again,
by order authorise the continuation of the detention for a period of not more than 2 days
(not counting days which are not court days).

10

(2)

Where the sheriff refuses to authorise such a continuation, the detained person must be
released from custody (unless that person is in custody in respect of any other matter).

(3)

Before deciding whether to grant an order under this section, the sheriff must give the
detained person the opportunity to make representations.
Protection orders and visits: supplementary

15

32

Consent of adult at risk
(1)

The sheriff must not make a protection order if the sheriff knows that the affected adult
at risk has refused to consent to the granting of the order.

(2)

A person must not take any action for the purposes of carrying out or enforcing a
protection order if the person knows that the affected adult at risk has refused to consent
to the action.

(3)

Despite subsections (1) and (2), a refusal to consent may be ignored if the sheriff or
person reasonably believes––

20

(a) that the affected adult at risk has been unduly pressurised to refuse consent, and
(b) that there are no steps which could reasonably be taken with the adult’s consent
which would protect the adult from the harm which the order or action is intended
to prevent.

25

(4)

An adult at risk may be considered to have been unduly pressurised to refuse to consent
to the granting of an order or the taking of an action if it appears—
(a) that harm which the order or action is intended to prevent is being, or is likely to
be, inflicted by a person in whom the adult at risk has confidence and trust, and

30

(b) that the adult at risk would consent if the adult did not have confidence and trust
in that person.

35

(5)

Subsection (4) does not affect the generality of subsection (3).

(6)

Neither subsection (3) nor any other provision of this Part authorises a council officer or
a health professional or other council nominee to ignore a refusal by a person to consent
to participate in—
(a) an interview, or
(b) a medical examination.
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(7)

In this section, a “protection order” means any—
(a) assessment order,
(b) removal order,
(c) banning order, or
(d) temporary banning order,

5

and “affected adult at risk”, in relation to a protection order, means the person whose
well-being or property would be safeguarded by the granting, carrying out or
enforcement of the order.
33
10

Visits: supplementary provisions
(1)

A council officer may visit a place at reasonable times only.

(2)

A council officer must, while visiting any place—
(a) state the object of the visit, and
(b) produce evidence of the officer’s authorisation to visit the place.

(3)

A council officer may, while visiting any place—
(a) examine the place,

15

(b) take into the place—
(i)

any other person, and

(ii) any equipment,
as may be reasonably required in order to fulfil the object of the visit, and
(c) do anything else (under this Part or otherwise) which is reasonably required in
order to fulfil the object of the visit.

20

25

(4)

A council officer may not use force during, or in order to facilitate, a visit (but this does
not prevent the sheriff from granting a warrant for entry authorising a constable to use
force).

(5)

A refusal to allow a council officer, or any person accompanying a council officer, to
carry out a visit which is not authorised by a warrant for entry does not constitute an
offence under section 46(1).

34

Warrants for entry
(1)

A “warrant for entry” is a warrant which authorises—
(a) a council officer to visit any specified place under section 6 or 15 together with a
constable, and

30

(b) a constable who so accompanies a council officer to do anything, using reasonable
force where necessary, which the constable considers to be reasonably required in
order to fulfil the object of the visit.
35

(2)

A warrant for entry—
(a) expires 72 hours after it is granted, and
(b) does not entitle any person to remain in a place which that person has entered in
pursuance of the warrant after the warrant has expired.
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35

5

15

Criteria for granting warrants for entry: section 6 visits
(1)

A sheriff who grants an assessment order must also grant a warrant for entry in relation
to a visit under section 6 of a place from which a person may be taken in pursuance of
the assessment order.

(2)

The sheriff may, on the application of the council, otherwise grant a warrant for entry in
relation to a visit under section 6 only if satisfied, by evidence on oath—
(a) that a council officer has been, or reasonably expects to be—
(i)

refused entry to, or

(ii) otherwise unable to enter,
the place concerned, or

10

(b) that any attempt by a council officer to visit the place without such a warrant
would defeat the object of the visit.
36

Duty to grant warrants for entry: removal orders
(1)

A sheriff who grants a removal order must also grant a warrant for entry in relation to a
visit under section 15.

(2)

Where—

15

(a) a removal order is varied, and
(b) the subject of the varied order has not yet been moved in pursuance of the order,
the warrant for entry granted under subsection (1) in relation to the order is, regardless
of whether the warrant has already expired, to be treated for the purposes of section
34(2) as having been granted on the date of variation.

20

37

Urgent cases
(1)

A council which believes that the circumstances set out in subsection (2) have arisen
may apply to a justice of the peace instead of the sheriff for—
(a) a removal order, or

25

(b) a warrant for entry in respect of a visit under section 6.
(2)

Those circumstances are—
(a) that it is not practicable to apply to the sheriff, and
(b) that an adult at risk is likely to be harmed if there is any delay in granting such an
order or warrant.

30

(3)

A justice of the peace may grant a removal order only if satisfied, by evidence on oath—
(a) that the circumstances set out in subsection (2) have arisen, and
(b) as to the matter set out in section 14(1).

(4)

Subsections (3) to (7) of section 38 do not apply in relation to an application to a justice
of the peace for a removal order.

(5)

A justice of the peace who grants a removal order must also grant a warrant for entry in
relation to a visit under section 15.

35
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(6)

A justice of the peace may grant a warrant for entry in relation to a visit under section 6
only if satisfied, by evidence on oath—
(a) that the circumstances set out in subsection (2) have arisen, and
(b) as to either of the matters set out in section 35(2).

(7)

5

A removal order granted under this section must—
(a) despite section 13(1)(a), specify a period of 12 hours beginning when the order is
made as the period within which the person specified in the order may be moved
in pursuance of the order, and
(b) specify a period of no longer than 24 hours as the period within which the order is
to have effect.

10

(8)

38

Despite section 34(2)(a), a warrant for entry granted under this section expires 12 hours
after it is granted.
Applications: procedure

(1)

This section applies in relation to any application for—
(a) an assessment order,

15

(b) a removal order,
(c) a banning order,
(d) a temporary banning order,
(e) the variation or recall of a removal order, banning order or temporary banning
order.

20

(2)

The sheriff may disapply any of the following provisions in relation to an application if
satisfied that doing so will protect an adult at risk from serious harm or will not
prejudice any person affected by the disapplication—
(a) subsections (3) to (7),
(b) section 14(3),

25

(c) section 18(4).
(3)

The applicant must give notice of an application to—
(a) the subject of the application, and
(b) the affected adult at risk (where that person is neither the applicant nor the subject
of the application).

30

(4)

The sheriff must, before determining an application, invite—
(a) the subject of the application, and
(b) the affected adult at risk (where that person is neither the applicant nor the subject
of the application).
to be heard by, or represented before, the sheriff.

35


618

(5)

The affected adult at risk may be accompanied at any hearing conducted in respect of an
application by a friend, a relative or any other representative chosen by the adult.

(6)

The sheriff may appoint a person to safeguard the interests of the affected adult at risk in
any proceedings relating to an application.
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(7)

Such an appointment may be made on such terms as the sheriff thinks fit.

(8)

Nothing in this section affects the Court of Session’s power to make further provision
under section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) in connection with the
procedure and practice to be followed in connection with an application.

(9)

For the purposes of this section, the “affected adult at risk” is—
(a) where an application relates to an assessment order or removal order, the subject
of the application,
(b) where an application relates to a banning order or a temporary banning order, the
person whom that order would protect, or is protecting, from harm.
Adult Protection Committees

10

39

Adult Protection Committees
(1)

Each council must establish a committee (an “Adult Protection Committee”) with the
following functions—
(a) to keep under review the procedures and practices of the public bodies and officeholders to which this section applies which relate to the safeguarding of adults at
risk present in the council’s area (including, in particular, any such procedures and
practices which involve co-operation between the council and other public bodies
or office-holders to which this section applies),

15

(b) to give information or advice, or make proposals, to any public body and officeholder to which this section applies on the exercise of functions which relate to
the safeguarding of adults at risk present in the council’s area,

20

(c) to make, or assist in or encourage the making of, arrangements for improving the
skills and knowledge of officers or employees of the public bodies and officeholders to which this section applies who have responsibilities relating to the
safeguarding of adults at risk present in the council’s area,

25

(d) any other function relating to the safeguarding of adults at risk as the Scottish
Ministers may by order specify.
(2)

In performing its functions, an Adult Protection Committee must have regard to the
desirability of improving co-operation between each of the public bodies and officeholders to which this section applies for the purpose of assisting those bodies and officeholders to perform functions in order to safeguard adults at risk present in the council’s
area.

(3)

The public bodies and office-holders to which this section applies are—

30

(a) the council,
35

(b) the Care Commission,
(c) the relevant Health Board,
(d) the chief constable of the police force maintained in the council’s area,
(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
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40

Membership
(1)

It is for the council to appoint the convener and the other members of its Adult
Protection Committee in accordance with this section.

(2)

Each public body and office-holder to which section 39 applies (other than the council
and the Care Commission) must nominate a representative who appears to the body or
office-holder to have skills and knowledge relevant to the functions of the Adult
Protection Committee to be a Committee member.

(3)

The Care Commission may nominate a representative who appears to it to have skills
and knowledge relevant to the functions of the Adult Protection Committee to be a
Committee member.

(4)

The council must appoint the representatives nominated under subsections (2) and (3) as
Committee members.

(5)

The council may also appoint as Committee members such other persons who appear to
it to have skills and knowledge relevant to the functions of the Adult Protection
Committee.

(6)

The Committee convener must not be a member or officer of the council.

5

10

15

41

Committee procedure
(1)

It is for an Adult Protection Committee to regulate its own procedures.

(2)

But those procedures must allow a representative of—
(a) the Mental Welfare Commission for Scotland,

20

(b) the Public Guardian,
(c) the Care Commission (where it has not nominated a representative to be a member
of the Committee), and
(d) any other public body or office-holder as the Scottish Ministers may by order
specify,

25

to attend Committee meetings.
42

Duty to provide information to the Committee
(1)

Each of the public bodies and office-holders set out in subsection (2) must provide the
Adult Protection Committee with any information which the Committee may reasonably
require for the purposes of performing the Committee’s functions.

(2)

Those public bodies and office-holders are—

30

(a) each of the public bodies and office-holders represented on the Adult Protection
Committee by virtue of section 40(4),
(b) the Mental Welfare Commission for Scotland,
35

(c) the Public Guardian,
(d) the Care Commission (where it is not represented on the Committee), and
(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
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19

Annual report
The convener of an Adult Protection Committee must, as soon as practical after such
date as the council may direct biennially—
(a) prepare a general report on the exercise of the Committee’s functions during the 2
years ending on that date, and

5

(b) after securing the Committee’s approval of the report, send a copy of it to—
(i)

each of the public bodies and office-holders represented on the Adult
Protection Committee by virtue of section 40(4),

(ii) the Scottish Ministers,
(iii) the Mental Welfare Commission for Scotland,

10

(iv) the Public Guardian,
(v) the Care Commission (where it not represented on the Committee), and
(vi) any other public body or office-holder as the Scottish Ministers may by
order specify.
15

44

Guidance
Adult Protection Committees, and councils, must have regard to any guidance issued by
the Scottish Ministers about their functions under sections 39 to 43.
Other provisions

45
20

Code of practice
(1)

The Scottish Ministers must prepare a code of practice containing guidance about the
performance of functions under this Part by—
(a) councils and their officers, and
(b) health professionals.

(2)

The Scottish Ministers must review the code of practice from time to time and may,
following such a review, revise it.

(3)

Before preparing the code of practice, and when reviewing it, the Scottish Ministers
must consult—

25

(a) such councils (or persons representing councils),
(b) such health professionals (or persons representing health professionals), and
(c) such other persons appearing to them to be interested in the code of practice,

30

as they think fit.
(4)

The Scottish Ministers must publish the code of practice and any revisions to it.

(5)

Councils, council officers and health professionals performing functions under this Part
must, if relevant, have regard to the code of practice.
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Obstruction
(1)

A person commits an offence by, without reasonable excuse, preventing or obstructing
any other person from doing anything which the other person is authorised or entitled to
do by virtue of—
(a) an assessment order,

5

(b) a removal order,
(c) a banning order,
(d) a temporary banning order,
(e) a warrant for entry, or
(f) any provision of this Part.

10

(2)

A person commits an offence by, without reasonable excuse, refusing or otherwise
failing to comply with a requirement made under section 9.

(3)

A person who is guilty of an offence under this section is liable, on summary
conviction—
(a) to a fine not exceeding level 3 on the standard scale,

15

(b) to be imprisoned for a term not exceeding 3 months, or
(c) to both such a fine and such imprisonment.
(4)

20

47

Nothing done by a person whose well-being or property another person is attempting to
investigate or safeguard constitutes an offence under this section.
Offences by bodies corporate etc.

(1)

Where—
(a) an offence under this Part has been committed by—
(i)

a body corporate,

(ii) a Scottish partnership, or
(iii) an unincorporated association other than a Scottish partnership, and

25

(b) it is proved that the offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of—
(i)

a relevant person, or

(ii) a person purporting to act in the capacity of a relevant person,
that person as well as the body corporate, partnership or, as the case may be,
unincorporated association is guilty of the offence and is liable to be proceeded against
and punished accordingly.

30

(2)

In subsection (1), “relevant person” means—
(a) in relation to a body corporate other than a council—

35

(i)

a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, a member,
(b) in relation to a council, an officer or member of the council,
(c) in relation to a Scottish partnership, a partner, and
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(d) in relation to an unincorporated association other than a Scottish partnership, a
person who is concerned in the management or control of the association.
48

Appeals
(1)

No appeal is competent against the granting of—
(a) an assessment order,

5

(b) a removal order, or
(c) a warrant for entry.
(2)

Any decision of a sheriff to grant, or to refuse to grant, a banning order or temporary
banning order may be appealed to the sheriff principal.
But an appeal under this subsection against the granting of, or a refusal to grant, a
temporary banning order is competent only with leave of the sheriff.

10

(3)

The sheriff principal’s decision on an appeal under subsection (2) may be appealed to
the Court of Session.
But an appeal under this subsection against a decision relating to a temporary banning
order is competent only with leave of the sheriff principal.

15

(4)

Where a sheriff principal decides to quash a banning order or temporary banning order,
the order concerned is (despite the sheriff principal’s determination) to continue to have
effect until—
(a) the end of the period during which the decision to quash the order may be
appealed to the Court of Session (if no such appeal is made),

20

(b) where such an appeal is made, the day on which—
(i)

the appeal is abandoned, or

(ii) the Court of Session confirms the sheriff principal’s decision to quash the
order, or
(c) any other day on which—

25

(i)

the order otherwise expires by virtue of section 18(6) or 20(4), or

(ii) in the case of a temporary banning order, the sheriff principal refuses leave
to appeal against the decision to quash the order.
49
30

Persons authorised to perform functions under this Part
(1)

The Scottish Ministers may by order restrict the type of individual who may be
authorised by a council to perform functions given to council officers by virtue of this
Part.

(2)

For the purposes of this Part, a person is a “health professional” if the person is—
(a) a doctor,

35

(b) a nurse,
(c) a midwife, or
(d) any other type of individual described (by reference to skills, qualifications,
experience or otherwise) by order made by the Scottish Ministers.
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50

Interpretation of Part 1
(1)

In this Part––
“adult” means an individual aged 16 or over,
“adult at risk” has the meaning given by section 3,

5

“Adult Protection Committee” means a committee established under section 39,
“assessment order” has the meaning given by section 10,
“attorney” means a continuing attorney or welfare attorney (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)),
“banning order” has the meaning given by section 18,

10

“Care Commission” means the Scottish Commission for the Regulation of Care,
“child” means an individual under the age of 16,
“conduct” includes neglect and other failures to act,

15

20

“council” means a council constituted under section 2 of the Local Government
etc. (Scotland) Act 1994 (c.39); and references to a council in relation to any
person known or believed to be an adult at risk are references to the council for
the area which the person is for the time being in,
“council officer” means an individual appointed by a council under section 64 of
the Local Government (Scotland) Act 1973 (c.65) (but “council officer” must,
where relevant, also be interpreted in accordance with any order made under
section 49(1)),
“court day” means a day which is not—
(a)

a Saturday,

(b) a Sunday, or
(c)
25

a court holiday prescribed for the relevant court under section 8 of the
Criminal Procedure (Scotland) Act 1995 (c.46),

“doctor” means a fully registered person within the meaning of the Medical Act
1983 (c.54),
“fiscal” means the procurator fiscal,
“harm” includes all harmful conduct and, in particular, includes—
30

(a)

conduct which causes physical harm,

(b) conduct which causes psychological harm (for example: by causing fear,
alarm or distress),
(c)
35

unlawful conduct which appropriates or adversely affects property, rights
or interests (for example: theft, fraud, embezzlement or extortion),

(d) conduct which causes self-harm,
“health professional” has the meaning given by section 49(2),
“midwife” means an individual registered in the register maintained under article
5 of the Nurses and Midwives Order 2001 (S.I. 2002/253) by virtue of
qualifications in midwifery,
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“nearest relative” has the meaning given by section 254 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13),
“nurse” means an individual registered in the register maintained under article 5
of the Nurses and Midwives Order 2001 (S.I. 2002/253) by virtue of qualifications
in nursing,

5

“officer in charge” has the meaning given by section 26(1)
“parental responsibilities and rights” has the same meaning as in the Children
(Scotland) Act 1995 (c.36),
“prescribed” means prescribed by rules of court,
“primary carer” has the same meaning as in the Mental Health (Care and
Treatment) (Scotland) Act 2003 (asp 13),

10

“relevant Health Board”, in relation to any council, means any Health Board or
Special Health Board constituted by order under section 2 of the National Health
Service (Scotland) Act 1978 (c.29) which exercises functions in relation to the
council’s area,

15

“removal order” has the meaning given by section 13,
“specified”, in relation to any order or warrant, means specified in the order or
warrant,
“temporary banning order” has the meaning given by section 20,
“visit” has the meaning given by subsection (2),

20

“warrant for entry” has the meaning given by section 34.
(2)

References in this Part to visiting any place are, unless the contrary intention appears, to
be read as references to a council officer exercising a right of entry conferred by section
6, 15 or 17 (including any such right which is authorised by a warrant for entry).

PART 2

25

ADULTS WITH INCAPACITY
51

Preliminary
References in this Part to “the 2000 Act” are references to the Adults with Incapacity
(Scotland) Act 2000 (asp 4).

30

52

Orders about incapable adults’ nearest relatives
(1)

Section 4 (orders about functions of nearest relative etc.) of the 2000 Act is amended as
follows.

(2)

In subsection (1)—
(a) the words “On an application by an adult,” are repealed,
(b) for “the adult”, where first occurring, substitute “an adult with incapacity”,

35

(c) in paragraph (b), for “application” substitute “order”.
(3)

In subsection (3), the words “, on an application by an adult,” are repealed.

(4)

After subsection (3) insert—
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“(3A) The court may make an order under subsection (1) or (3) only on the
application of—
(a) the adult to whom the application relates; or
(b) any person claiming an interest in that adult’s property, financial affairs
or personal welfare.

5

(3B) The court may dispose of an application for an order under subsection (1) or
(3) by making—
(a) the order applied for; or
(b) such other order under this section as it thinks fit.”.
(5)

10

53

Subsection (4) is repealed.
Powers of attorney

(1)

Section 15 (continuing powers of attorney) of the 2000 Act is amended as follows—
(a) after paragraph (b) of subsection (3) insert—
“(ba) where the continuing power of attorney is exercisable only if the granter
is determined to be incapable in relation to decisions about the matter to
which the power relates, states that the granter has considered how such
a determination may be made;”,

15

(b) in subsection (3)(c)—
(zi) leave out “a solicitor” and insert “a practising solicitor”,
(i)

20

in sub-paragraph (ii), for “other persons” substitute “another person”,

(ii) in sub-paragraph (ii), for “have” substitute “has”,
(ba) in subsection (4), for “A solicitor” substitute “A practising solicitor”,
(c) after subsection (4) insert—
“(5)
25

(2)

It is declared that the rule of law which provides that an agent’s authority ends
in the event of the bankruptcy of the principal or the agent applies, and has
applied since subsection (1) came into force, in relation to continuing powers
of attorney.”.

Section 16 (welfare powers of attorney) of the 2000 Act is amended as follows—
(a) after paragraph (b) of subsection (3) insert—

30

“(ba) states that the granter has considered how a determination as to whether
he is incapable in relation to decisions about the matter to which the
welfare power of attorney relates may be made for the purposes of
subsection (5)(b);”,
(b) in subsection (3)(c)—

35

(zi) leave out “a solicitor” and insert “a practising solicitor”,
(i)

in sub-paragraph (ii), for “other persons” substitute “another person”,

(ii) in sub-paragraph (ii), for “have” substitute “has”,
(ba) in subsection (4), for “A solicitor” substitute “A practising solicitor”,
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25

(c) in subsection (6)(b), for “mentioned in section 48(1) or (2)” substitute “in relation
to which the authority conferred by section 47(2) does not apply by virtue of
regulations made under section 48(2)”.
(3)

After section 16 of the 2000 Act insert—
“16A

5

Continuing and welfare power of attorney: accompanying certificate
Where a document confers both—
(a) a continuing power of attorney; and
(b) a welfare power of attorney,
the validity requirements imposed by sections 15(3)(c) and 16(3)(c) may be
satisfied by incorporating a single certificate which certifies the matters set out
in those provisions.”.

10

(4)

Section 19 (registration of powers of attorney) of the 2000 Act is amended as follows—
(a) in subsection (2)(c), for “send a copy of it to” substitute “give notice of the
registration of the document to both the local authority and”,
(b) in subsection (5)—

15

(i)

the word “and” which appears immediately after paragraph (a) is repealed,

(ii) after paragraph (b) insert—
“(c) where the document confers a welfare power of attorney and the local
authority requests a copy of it, send such a copy to the local authority;
and

20

(d) where the document confers a welfare power of attorney and the Mental
Welfare Commission requests a copy of it, send such a copy to the
Mental Welfare Commission.”.
(5)

In section 20(3)(b)(iii) (notice of order: supervision etc) of the 2000 Act, the words from
“(in” to “disorder)” are repealed.

(6)

In section 22 (notice of changes) of the 2000 Act, the words “(in a case where the
incapacity of the granter is by reason of, or reasons which include, mental disorder)”,
where they occur in subsections (1) and (2), are repealed.

(7)

After section 22 of the 2000 Act insert—

25

30

35

“22A

Revocation of continuing or welfare power of attorney

(1)

The granter of a continuing or welfare power of attorney may revoke the power
of attorney (or any of the powers granted by it) after the document conferring
the power of attorney has been registered under section 19 by giving a
revocation notice to the Public Guardian.

(2)

A revocation notice shall be valid only if it is expressed in a written document
which—
(a) is subscribed by the granter; and
(b) incorporates a certificate in the prescribed form by a practising solicitor
or by a member of another prescribed class that—

40

(i)

he has interviewed the granter immediately before the granter
subscribed the document;
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(ii) he is satisfied, either because of his own knowledge of the granter
or because he has consulted another person (whom he names in the
certificate) who has knowledge of the granter, that at the time the
revocation is made the granter understands its effect;
(iii) he has no reason to believe that the granter is acting under undue
influence or that any other factor vitiates the revocation of the
power.

5

(3)

The Public Guardian, on receiving a revocation notice, shall—
(a) enter the prescribed particulars of it in the register maintained by him
under section 6(2)(b)(i) or (ii) as the case may be; and

10

(b) notify—
(i)

the continuing or welfare attorney; and

(ii) where it is the welfare attorney who is notified, the local authority
and the Mental Welfare Commission.
15

(4)

A revocation has effect when the revocation notice is registered under this
section.

(5)

No liability shall be incurred by any person who acts in good faith in ignorance
of the revocation of a power of attorney under this section. Nor shall any title
to heritable property acquired by such a person be challengeable on that ground
alone.”.

20

(8)

In section 23(3) (notice of resignation) of the 2000 Act, the words from “(in” to
“disorder)” are repealed.

(9)

In section 87(1) (interpretation) of the 2000 Act, after the definition of “power of
attorney” insert—
““practising solicitor” means a solicitor holding a practising certificate
issued in accordance with Part 2 of the Solicitors (Scotland) Act 1980
(c.46);”.

25

54

Accounts and funds
For Part 3 of the 2000 Act substitute—
“PART 3

30

ACCOUNTS AND FUNDS
Purposes and application of Part
24A

Intromissions with funds

(1)

This Part makes provision for the authorisation of persons by the Public
Guardian to intromit with the funds of an adult for the purposes mentioned in
subsection (2).

(2)

Those purposes are—

35

(a) the payment of central and local government taxes for which the adult is
responsible;
40
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(c) the provision of other services provided for the purposes of looking after
or caring for the adult;
(d) the settlement of debts owed by or incurred in respect of the adult,
including any prescribed fees charged by the Public Guardian in
connection with an application under this Part;

5

(e) the payment for the provision of items other than those mentioned in
paragraphs (a) to (d) such as the Public Guardian may, in any case,
authorise.
24B
10

Adults in respect of whom applications may be made

(1)

An application to the Public Guardian under this Part may be made only in
relation to an adult who is incapable in relation to decisions about, or of
safeguarding the adult’s interests in, the funds to which the application relates.

(2)

But an application may not be made in the case of an adult in relation to
whom—
(a) there is a guardian of the type mentioned in section 33(1)(a) with powers
relating to the funds in question;

15

(b) there is a continuing attorney with powers relating to the funds in
question; or
(c) an intervention order relating to the funds in question has been granted.
Authority to take preliminary steps

20

24C
(1)

Authority to provide information about funds
This section applies where a person—
(a) believes than an adult holds funds in an account in the adult’s sole name;
but
(b) cannot make an application under section 25 or section 26G because the
person does not know—

25

(i)

where the account is held;

(ii) the account details;
(iii) how much is held in the account; or
(iv) any other information needed to complete the application.

30

35

(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising any fundholder to provide the person with such
information as the person may reasonably require in order to make an
application under section 25 or 26G.

(3)

Where the Public Guardian grants an application under subsection (2), the
Public Guardian must issue the certificate to the applicant.

(4)

A fundholder presented with a certificate issued under subsection (3) is not
prevented by—
(a) any obligation as to secrecy; or

40

(b) any other restriction on disclosure of information,
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from providing the person who presents the certificate to it with such
information as the person may reasonably require in order to make an
application under section 25 or 26G about funds held by it on behalf of the
adult.

5

24D
(1)

Authority to open account in adult’s name
This section applies where—
(a) a person believes that—
(i)

an adult holds funds;

(ii) an adult is entitled to income or other payments or is likely to
become so entitled; or

10

(iii) a fundholder holds funds on behalf of an adult; but
(b) the adult does not have a suitable account in the adult’s sole name in
which the funds, income or other payments can be placed for the
purposes of intromitting with the adult’s funds under this Part.
15

20

(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising the opening of an account in the adult’s name for the
purpose of intromitting with the adult’s funds.

(3)

Where the Public Guardian grants an application under subsection (2), the
Public Guardian must issue the certificate to the applicant.

(4)

The certificate issued under subsection (3) may specify the kind of account
which may be opened by a fundholder.

(5)

A fundholder presented with a certificate issued under subsection (3) may open
an account in the adult’s name.

(6)

But, if the certificate specifies a kind of account, the fundholder may open
only an account of the type specified.

(7)

On an account being opened in pursuance of subsection (5), the applicant must
notify prescribed particulars of the account to the Public Guardian.

25

Authority to intromit
25
30

Authority to intromit
(1)

A person mentioned in subsection (2) may apply to the Public Guardian for a
certificate authorising the person to intromit with an adult’s funds.

(2)

Those persons are—
(a) an individual (other than an individual acting in his capacity as an officer
of a local authority or other body established by or under an enactment);
(b) two or more individuals who wish to act jointly; or

35

(c) a body (other than a manager of an authorised establishment within the
meaning of section 35(2)).
(3)
40
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(b) prescribed particulars of that account are notified to the Public Guardian
in pursuance of section 24D(7).
(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and

5

(b) issue a certificate of authority (a “withdrawal certificate”) to the
applicant.
(5)

No application may be made under subsection (1) if a person is already
authorised to intromit with the funds of the adult to whom the application
relates (unless the application is made by that person).

(6)

In this Act, an individual or a body who holds a valid withdrawal certificate
issued under this Part is referred to as a “withdrawer”.

10

26
15

Authority to intromit: application
(1)

An application under section 25(1) must—
(a) state the purposes of the proposed intromission with the adult’s funds,
setting out the specific sums relating to each purpose;
(b) specify an account held by a fundholder in the adult’s sole name which
the applicant wishes to use for the purpose of intromitting with the
adult’s funds (or be accompanied by an application under section 24D to
open an account for that purpose);

20

(c) contain an undertaking that the applicant will open an account (the
“designated account”) solely for the purposes of—
(i)
25

receiving funds transferred under the authority of any certificate
granted; and

(ii) intromitting with those funds;
(2)

The application may also specify another account held by a fundholder in the
adult’s sole name which the applicant also wishes to use for the purpose of
intromitting with the adult’s funds (or be accompanied by an application under
section 24D to open an account for that purpose).

(3)

In this Part—

30

(a) the account specified or, as the case may be, opened for the purposes of
subsection (1)(b) is referred to as the adult’s current account.
(b) the account specified or, as the case may be, opened for the purposes of
subsection (2) is referred to as the adult’s second account.

35

Withdrawal certificates
26A
(1)

Withdrawal certificates
A withdrawal certificate may—
(a) authorise the transfer of funds—

40

(i)

from the adult’s current account to the designated account;
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(ii) from the adult’s current account to the adult’s second account;
(iii) from the designated account to the adult’s second account;
(b) authorise the continuance or making of arrangements for the regular or
occasional payment of funds from the adult’s current account for
specified purposes (for example: by standing order or direct debit);

5

(c) authorise the withdrawal of funds from the designated account for
specified purposes;
(d) place limits on the amount of funds that may be so transferred, paid or
withdrawn.
10

(2)

But such a certificate does not authorise a transfer of funds or payment that
would cause—
(a) the adult’s current account;
(b) the adult’s second account; or
(c) the designated account,
to become overdrawn.

15

(3)

If any of the accounts mentioned in paragraphs (a) to (c) of subsection (2) is
overdrawn, the fundholder of that account has a right of relief against the
withdrawer.

(4)

In subsection (1)(b), “specified” means specified in the certificate of
appointment.

20

Joint and reserve withdrawers
26B

25

Addition of joint withdrawer

(1)

This section applies where an individual has or individuals have been
appointed as a withdrawer in relation to an adult.

(2)

Where this sections applies, another individual may apply to the Public
Guardian for appointment as a joint withdrawer.

(3)

An application under subsection (1) must be signed by the existing withdrawer.

(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and

30

(b) issue a certificate of authority (a “withdrawal certificate”) to the existing
withdrawer and the applicant.
(5)

Subject to sections 31(2) and 31A, a certificate issued under subsection (4)(b)
is valid until the date on which the withdrawal certificate held by the existing
withdrawer would cease to be valid under section 31(1) or 31D(6), as the case
may be (regardless of any subsequent extension, reduction, termination or
suspension of the existing withdrawer’s authority).

(6)

In this section, “the existing withdrawer” means the individual or individuals
mentioned in subsection (1).

35

40
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(7)

26C
(1)
5

31

In this Part, where two or more individuals are appointed as withdrawers, each
individual is referred to as a “joint withdrawer”.
Joint withdrawers: supplementary
Joint withdrawers may, subject to subsection (2), exercise their functions
individually, and each joint withdrawer is liable for any loss incurred by the
adult arising out of—
(a) the joint withdrawer’s own acts or omissions; or
(b) the joint withdrawer’s failure to take reasonable steps to ensure that
another joint withdrawer does not breach any duty of care or fiduciary
duty owed to the adult.

10

(2)

Where more than one joint withdrawer is liable under subsection (1), they are
liable jointly and severally.

(3)

A joint withdrawer must, before exercising any function conferred on the joint
withdrawer, consult the other joint withdrawers, unless—
(a) consultation would be impracticable in the circumstances; or

15

(b) the joint withdrawers agree that consultation is not necessary.
(4)

Where joint withdrawers disagree as to the exercise of their functions, one or
more of them may apply to the Public Guardian for directions.

(5)

Directions given by the Public Guardian in pursuance of subsection (4) may be
appealed to the sheriff, whose decision is final.

(6)

Where there are joint withdrawers—

20

(a) a third party in good faith is entitled to rely on the authority to act of any
one or more of them; and
(b) section 31A(4) (interim authority) only applies where the Public
Guardian terminates the authority of all of the joint withdrawers.

25

26D
(1)

In any case where an individual is issued with a withdrawal certificate (“a main
withdrawer”), the Public Guardian may, on an application by the main
withdrawer, appoint another individual (“a reserve withdrawer”) to act as a
withdrawer in the event of the main withdrawer temporarily becoming unable
to act.

(2)

An application for appointment of a reserve withdrawer may be made at the
time of the application under section 25 for a withdrawal certificate or at any
later time.

(3)

The application for appointment as a reserve withdrawer must be signed by the
proposed reserve withdrawer.

(4)

Where the Public Guardian grants the application, the Public Guardian must
enter prescribed particulars in the register maintained by the Public Guardian
under section 6(2)(b)(iii).

30

35

Reserve withdrawers: applications
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26E
(1)

Reserve withdrawers: authority to act
Where—
(a) a reserve withdrawer has been appointed under section 26D; and
(b) the main withdrawer considers that the main withdrawer is or will be
unable to carry out some or all of the main withdrawer’s functions under
this Part,

5

the main withdrawer may notify the Public Guardian that the main withdrawer
wishes the Public Guardian to authorise the reserve withdrawer to intromit with
the adult’s funds for a specified period.
10

(2)

Where a reserve withdrawer becomes aware that the main withdrawer is
unable—
(a) to carry out some or all of the main withdrawer’s functions in relation to
intromitting with the funds concerned; and
(b) to notify the Public Guardian under subsection (1),
the reserve withdrawer may apply to the Public Guardian for a certificate
authorising the reserve withdrawer to intromit with the adult’s funds for a
specified period.

15

(3)

The Public Guardian, on being notified under subsection (1), must or, on an
application under subsection (2), may—
(a) enter prescribed particulars in the register maintained by him under
section 6(2)(b)(iii);

20

(b) issue a certificate of authority (a “withdrawal certificate”) to the reserve
withdrawer; and
(c) notify the adult and the main withdrawer.
25

(4)

The certificate issued under subsection (3)(b) is—
(a) valid for the specified period, or such shorter period as the Public
Guardian thinks fit, but does not extend beyond the date on which the
validity of the withdrawal certificate issued to the main withdrawer
would cease under section 31(1) or 31D(6), as the case may be;
(b) suspended during any period when the authority of the main withdrawer
is suspended;

30

(c) terminated if the authority of the main withdrawer is terminated.
(5)

The main withdrawer and the reserve withdrawer are liable (jointly and
severally) for any loss incurred by the adult arising out of the reserve
withdrawer’s acts or omissions.

(6)

In this section, “specified” means specified in the notice or, as the case may be,
application.

35

Variation of withdrawer’s authority
26F
40

(1)

Variation of withdrawal certificate
The Public Guardian may—
(a) on the application of a withdrawer, or
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(b) if notified under section 30A,
vary the withdrawal certificate (the “existing certificate”) issued to the
withdrawer.
(2)

But a withdrawal certificate may not be varied under this section so as to alter
the period of validity of the certificate.

(3)

Where the Public Guardian decides to vary the withdrawal certificate under
subsection (1), the Public Guardian must—

5

(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a varied withdrawal certificate to the withdrawer.

10

(4)

The existing certificate ceases to be valid on the date the varied certificate is
issued under subsection (3)(b).
Authority to transfer funds

26G
15

(1)

Authority to transfer specified sums
A person mentioned in subsection (2) may apply to the Public Guardian for a
certificate authorising the transfer of a specified sum from a specified account
(“the original account”) in an adult’s sole name to—
(a) the designated account;
(b) the adult’s current account;
(c) the adult’s second account; or

20

(d) such other account as may be specified.
(2)

Those persons are—
(a) a withdrawer;
(b) a person who has applied for a withdrawal certificate under section 25;

25

(3)

An application under subsection (1) may also seek authority—
(a) to close the original account;
(b) to terminate an arrangement for the payment of funds from the original
account to another account (for example: a standing order or direct
debit).

30

(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue the certificate to the applicant.

35

(5)

In this section, “specified” means specified in the application under subsection
(1) or, as the case may be, in the certificate granted under subsection (4).
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27

Applications: general requirements
An application under section 24C, 24D, 25, 26B, 26D, 26F or 26G must—
(a) be signed by the applicant;
(b) contain the name and addresses of the nearest relative, named person and
primary carer of the adult, if known;

5

(c) be submitted to the Public Guardian no later than 14 days after—
(i)

where it is required to be countersigned under section 27A, the day
the application is so countersigned, or

(ii) in any other case, the day the application is signed by the applicant
as mentioned in paragraph (a).

10

27A
(1)

Countersigning of applications
An application under section 24C, 24D, 25, or 26B must be countersigned by a
person who must declare in the application that—
(a) the person knows the applicant and has known the applicant for at least
one year prior to the date of the application;

15

(b) the person is not any of the following—
(i)

a relative of or person residing with the applicant or the adult;

(ii) a director or employee of the fundholder;
(iii) a solicitor acting on behalf of the adult or any other person
mentioned in this paragraph in relation to any matter under this
Act;

20

(iv) the medical practitioner who has issued the certificate under
section 27B in connection with the application;
(v) a guardian of the adult;

25

(vi) a welfare or continuing attorney of the adult;
(vii) a person who is authorised under an intervention order in relation
to the adult;
(c) the person believes the information contained in the application to be
true; and

30

(d) the person believes the applicant to be a fit and proper person to intromit
with the adult’s funds.
(2)

An application under section 26D (reserve withdrawers) must be countersigned
by a person who must declare in the application the matters set out in
paragraphs (a) to (d) of subsection (1) but with references in those paragraphs
to “applicant” read as references to the proposed reserve withdrawer.

(3)

This section does not apply to an application made by a body.

35
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35

Medical certificates
An application under section 24C, 24D, or 25 must be accompanied by a
certificate in prescribed form from a medical practitioner that the adult is—
(a) incapable in relation to decisions about; or
(b) incapable of acting to safeguard or promote the adult’s interests in,

5

the adult’s funds.
27C
(1)

Intimation of applications
On receipt of a competent application under section 24C, 24D, 25, 26B, 26D,
26F or 26G, the Public Guardian must intimate the application to—
(a) the adult;

10

(b) the adult’s nearest relative;
(c) the adult’s primary carer;
(d) the adult’s named person;
(e) where the applicant is—
(i)

15

the individual mentioned in both paragraph (b) and (c); or

(ii) a body other than a local authority,
the chief social work officer of the local authority; and
(f) any other person who the Public Guardian considers has an interest in the
application.
20

(2)

27D
(1)

A competent application is an application which complies with section 27 and,
where appropriate, sections 27A and 27B.
Determination of applications: applicant to be fit and proper
The Public Guardian may grant an application made under section 24C, 24D,
25, 26B or 26D only if satisfied that—
(a) the applicant in an application under section 24C, 24D, 25 or 26B, or

25

(b) the proposed reserve withdrawer in an application under section 26D,
is a fit and proper person to intromit with the funds of the adult.
(2)
30

27E
(1)

35

In deciding whether a person is fit and proper, the Public Guardian must have
regard to any guidance issued in relation to that matter by the Scottish
Ministers.
Determination of applications: opportunity to make representations
The Public Guardian must not grant an application under section 24C, 24D, 25,
26B, 26D, 26F or 26G without affording to any person who receives intimation
of the application under section 27C or any other person who wishes to object
an opportunity to make representations.
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5

(2)

Where the Public Guardian proposes to refuse the application the Public
Guardian must intimate the proposed decision to the applicant and advise the
applicant of the prescribed period within which the applicant may object to the
proposed refusal.

(3)

The Public Guardian must not refuse an application without affording to the
applicant, if the applicant objects, an opportunity to make representations.

27F
(1)

Referral of application to sheriff
The Public Guardian may remit an application under section 24C, 24D, 25,
26B, 26D, 26F or 26G for determination by the sheriff at the instance of—
(a) the Public Guardian;

10

(b) the applicant; or
(c) any person who objects to the granting of the application.
(2)
27G
15

Where a person who has made an application under section 24C, 24D or 25 in
respect of an adult makes another application under any of those sections in
respect of the same adult, the Public Guardian may disapply any of the
provisions in sections 27 to 27B to that application.

(2)

Where the Public Guardian is to issue more than one certificate under this Part
to the same person, the Public Guardian may instead issue a combined
certificate to the person.

(3)

References in this Part to a withdrawal certificate or other certificate issued
under this Part include references to any combined certificate issued by the
Public Guardian instead of the withdrawal or other certificate.
Fundholders

25

28

Fundholders of adult’s current account and adult’s second account
(1)

The fundholder of an adult’s current account may act on the instructions of a
withdrawer to the extent authorised by the withdrawal certificate issued to the
withdrawer.

(2)

The fundholder of an adult’s current account presented with a withdrawal
certificate must not allow any operations to be carried out on that account other
than those carried out in accordance with the certificate by the withdrawer.

(3)

The fundholder of an adult’s current account or an adult’s second account
presented with a withdrawal certificate may provide the withdrawer with a
copy of any statement or other correspondence issued by the fundholder to the
adult during the period when the withdrawal certificate is valid.

35

28A

40
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(1)

20

30

The sheriff’s decision on an application remitted under subsection (1) is final.

Fundholder of original account
The fundholder of an original account may act on the instructions of a
withdrawer to the extent authorised by the certificate issued to the withdrawer
under section 26G(4).
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29

37

Fundholder’s liability
The fundholder of an account mentioned in section 28 or 28A is liable to the
adult for any funds removed from the account under that section at any time
when it was aware that the withdrawer’s authority had been terminated or
suspended by the Public Guardian under section 31A but, on meeting such
liability, the fundholder of the account has a right of relief against the
withdrawer.

5

Withdrawers
30
10

15

Use of funds by withdrawer
(1)

Any funds used by the withdrawer must be applied only for the benefit of the
adult.

(2)

Despite subsection (1), where the withdrawer lives with the adult, the
withdrawer may, to the extent authorised by the certificate, apply any funds
withdrawn towards household expenses.

30A

Notification of change of address
A withdrawer must notify the Public Guardian—
(a) of any change in the withdrawer’s address; and
(b) of any change in the address of the adult.

30B
20

Records and inquiries

(1)

A withdrawer must keep records of the exercise of the withdrawer’s powers.

(2)

The Public Guardian may make inquiries from time to time as to the manner in
which a withdrawer has exercised the withdrawer’s functions under this Part.
Duration etc. of authority

31
25

30

35

Duration of withdrawal certificate
(1)

Unless this Part provides otherwise, a withdrawal certificate issued under
section 25 is valid for a period of 3 years commencing with the date of issue of
the certificate.

(2)

The Public Guardian may reduce or extend the period of validity of a
withdrawal certificate; and an extension may be without limit of time.

(3)

Subsections (1) and (2) are without prejudice to the right of the withdrawer to
make subsequent applications under section 25 after the withdrawal certificate
ceases to be valid or, as the case may be, a suspension or termination of the
withdrawer’s authority.

(4)

The validity of a withdrawal certificate ceases—
(a) on the appointment of a guardian with powers relating to the funds or
account in question;
(b) on the granting of an intervention order relating to the funds or account
in question; or
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(c) on a continuing attorney's acquiring authority to act in relation to the
funds or account in question,
but no liability is incurred by any person who acts in good faith under this Part
in ignorance of the withdrawal certificate ceasing to be valid under this
subsection.

5

31A

Suspension and termination of authority

(1)

The Public Guardian may suspend or terminate the authority of a withdrawer
under a withdrawal certificate.

(2)

The Public Guardian must without delay intimate the suspension or termination
to—

10

(a) the withdrawer whose authority is suspended or terminated;
(b) any other joint withdrawer;
(c) any reserve withdrawer; and
(d) the fundholder of the designated account; and
(e) such other persons as the Public Guardian thinks fit.

15

(3)

A suspension or termination under subsection (1) suspends or, as the case may
be, terminates all operations on the designated account by the withdrawer
whose authority is suspended or terminated.

(4)

The Public Guardian may on terminating the authority of the withdrawer issue
to the withdrawer an interim withdrawal certificate to continue to intromit with
the adult’s funds for a period not exceeding 4 weeks from the date of the
termination.

20

31B

Renewal of authority to intromit

(1)

This section applies to an application under section 25 if condition A or B is
satisfied.

(2)

Condition A is that the application is made by a person holding an existing
withdrawal certificate.

(3)

Condition B is that—

25

(a) the main withdrawer has died or become incapable or the main
withdrawer’s authority under this Part has been terminated; and

30

(b) the application is made, without undue delay, by an individual who was
the reserve withdrawer at the time of the death, incapacity, or
termination, as the case may be.
(4)

Where this section applies, the Public Guardian may disapply any of the
provisions in sections 26(1), 27A and 27B to an application to which this
section applies (but may require the applicant to provide such other
information as the Public Guardian requires to determine the application).

(5)

Where condition A is satisfied in relation to an application under section 25,
the existing withdrawal certificate will continue to be valid until the application
is determined.

35

40
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(6)

39

Where an application to which this section applies is granted, the existing
withdrawal certificate ceases to be valid.
Appeals

31C
5

(1)

Appeals
A decision of the Public Guardian—
(a) to grant or refuse an application under section 24C, 24D, 25, 26B, 26D,
26E, 26F or 26G;
(b) to refuse to remit an application to the sheriff under section 27F;
(c) to reduce or extend the period of validity of a withdrawal certificate
under section 31(2); or

10

(d) to suspend or terminate the authority of a withdrawer under section 31A,
may be appealed to the sheriff.
(2)

The sheriff’s decision on an appeal under subsection (1) is final.
Transition from guardianship

15

31D
(1)

Transition from guardianship
This section applies where—
(a) there is a guardian with powers relating to the property or financial
affairs of an adult; and
(b) an application is made under section 25 in relation to the adult’s funds.

20

(2)

Section 27A does not apply to the application if it is made by the adult’s
guardian.

(3)

The Public Guardian may disapply section 27B to the application.

(4)

Where—
(a) it appears to the Public Guardian that, if the application were granted, the
adult’s interests in the adult’s property and affairs can be satisfactorily
safeguarded or promoted otherwise than by the existing guardianship;
and

25

(b) the Public Guardian proposes to grant the application,
the Public Guardian must initiate the recall of the guardianship under section
73.

30

(5)

The Public Guardian may not grant the application unless the guardianship is
recalled.

(6)

Where the Public Guardian grants the application, the withdrawal certificate
issued to the withdrawer is valid for such period as the Public Guardian
specifies at the time the Public Guardian grants the application.

(7)

This section does not apply, and no application under this Part may be made, in
the case of an adult if there is a person who is—

35
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(a) appointed or otherwise entitled under the law of any country other than
Scotland to act as a guardian (however called) in relation to the adult’s
property and financial affairs during the adult’s incapacity, and
(b) recognised by the law of Scotland as the adult’s guardian.
(8)

5

Despite subsection (7), no liability is incurred by any person who acts in good
faith under this Part in ignorance of any guardian of the type mentioned in that
subsection.
Miscellaneous

32

Joint accounts
Where an individual who along with one or more others is the holder of a joint
account with a fundholder becomes incapable in relation to decisions about, or
of safeguarding the individual’s interests in, the funds in the account, any other
joint account holder may continue to operate the account unless—

10

(a) the terms of the account provide otherwise; or
(b) the joint account holder is barred by an order of any court from so doing.

15

Interpretation
33

Interpretation of Part
(1)

In section 24B, 27A and 31 any reference to—
(a) a guardian includes a reference to a guardian (however called) appointed
under the law of any country to, or entitled under the law of any country
to act for, an adult during his incapacity, if the guardianship is
recognised by the law of Scotland;

20

(b) a continuing attorney includes a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s property or
financial affairs and having continuing effect notwithstanding the
granter's incapacity.

25

(c) a welfare attorney includes a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s personal welfare
and having effect during the granter’s incapacity.

30

(2)

In this Part—
“fundholder” means a bank, building society or other similar body which
holds funds on behalf of another person,
“withdrawal certificate” means a certificate issued under section 25,
26B, 26E, 26F or 31A.”.

35

60

Intervention orders
(1)

In section 53 (intervention orders) of the 2000 Act—
(za) after subsection (1) insert—
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“(1A) In considering an application under subsection (1), the sheriff shall take into
account any views expressed on behalf of the adult by a person providing
independent advocacy services.
(1B) For the purposes of subsection (1A) above, “independent advocacy services”
has the same meaning as it has in section 259(1) of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).”

5

(a) in subsection (4), for “Section 57(3) and (4)” substitute “Subsections (3), (3A),
(3B) and (4) of section 57”,
(b) in subsection (7)—
(i)

10

the word “and” and the words from “shall” to the end of paragraph (b) are
repealed, and

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(c) in subsection (10)—
(i)

15

the word “and” which immediately follows paragraph (a) is repealed,

(ii) after paragraph (a) insert—
“(aa) when satisfied that the person authorised under the order has found
caution or given other security if so required, issue a certificate of
appointment to the person; and”,
(iii) in paragraph (b), after “Commission” insert “of the terms of the
interlocutor”.

20

(2)

In section 55 (notice of change of address), for the words from “notify”, where first
occurring, to “Guardian”, where second occurring, substitute “, not later than 7 days
after any change of the person’s or the adult’s address, notify the Public Guardian of the
change who”.

(3)

After section 56 insert—

25

“56A

Death of person authorised to intervene
Where a person authorised under an intervention order dies, the person’s
personal representatives shall, if aware of the existence of the authority, notify
the Public Guardian who shall—

30

(a) notify—
(i)

the adult;

(ii) the local authority; and
(iii) in a case where the adult’s incapacity is by reason of, or reasons
which include, mental disorder and the intervention order relates to
the adult’s personal welfare or factors including it, the Mental
Welfare Commission; and

35

(b) enter prescribed particulars in the register maintained under section
6(2)(b)(v).”.
40

61

Guardianship orders
(1)

In section 57 (guardianship orders) of the 2000 Act—
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(a) in subsection (3)(a), for “an approved” substitute “a relevant”,
(b) after subsection (3), insert—
“(3A) Subsection (3B) applies where a report lodged under subsection (3)(a) relates
to an examination and assessment carried out more than 30 days before the
lodging of the application.

5

(3B) Where this subsection applies, the sheriff may, despite subsection (3)(a),
continue to consider the application if satisfied that there has been no change in
circumstances since the examination and assessment was carried out which
may be relevant to matters set out in the report.”,
(c) in subsection (6)(b), for the words from “period” to “appointment” substitute
“effective period”,

10

(d) after subsection (6) insert—
“(6A) The “effective period”, for the purposes of subsection (6), means—
(a) the period of 3 months beginning with the date of appointment; or
(b) such longer period (not exceeding 6 months) beginning with that date as
the sheriff may specify in the order.

15

(6B) In subsection (3)(a), “relevant medical practitioner” means—
(a) an approved medical practitioner;
(b) where the adult concerned is not present in Scotland, a person who—
20

(i)

holds qualifications recognised in the place where the adult is
present and has special experience in relation to the diagnosis and
treatment of mental disorder which correspond to the
qualifications and experience needed to be an approved medical
practitioner; and

25

(ii) has consulted the Mental Welfare Commission for Scotland about
the report concerned; or
(c) any other type of individual described (by reference to skills,
qualifications, experience or otherwise) by regulations made by the
Scottish Ministers.
(6C) The Scottish Ministers shall consult the Mental Welfare Commission before
making regulations under subsection (6B)(c).”,

30

(e) in subsection (7), for “(3)(a)” substitute “(6B)”.
(1A) In section 58 (disposal of application for guardianship order) of the 2000 Act, after
subsection (1) insert—
“(1A) In considering an application under subsection (1), the sheriff shall take into
account any views expressed on behalf of the adult by a person providing
independent advocacy services.

35

(1B) For the purposes of subsection (1A) above, “independent advocacy services”
has the same meaning as it has in section 259(1) of the Mental Health (Care
and Treatment) (Scotland) Act 2003 (asp 13).”

40

(2)

In section 58 (disposal of application for guardianship) of the 2000 Act—
(a) in subsection (6)—
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(i)

43

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (7)(b), after “caution” insert “or given other security”.
5

(2A) In section 60 (renewal of guardianship)—
(a) for subsection (3) substitute—
“(3)

There must be lodged in court along with an application under this section—
(a) at least one report, in the prescribed form, of an examination and
assessment of the adult carried out by a medical practitioner not more
than 30 days before the lodging of the application,

10

(b) where the application relates to the adult’s personal welfare, a report, in
the prescribed form, from the mental health officer (but where it is in
jeopardy only because of the adult’s inability to communicate, from the
chief social work officer), containing the officer’s opinion as to—
(i)

15

the general appropriateness of continuing the guardianship, based
on an interview and assessment of the adult carried out not more
than 30 days before the lodging of the application, and

(ii) the suitability of the applicant to continue to be the adult’s
guardian, and
(c) where the application relates to the adult’s property or financial affairs, a
report from the Public Guardian, in the prescribed form, containing the
Public Guardian’s opinion as to—

20

(i)

the applicant’s conduct as the adult’s guardian, and

(ii) the suitability of the applicant to continue to be the adult’s
guardian.

25

(3A) In a case where the incapacity is by reason of mental disorder—
(a) where a single report is lodged under subsection (3)(a), the related
examination and assessment must be carried out by a relevant medical
practitioner,
(b) where 2 or more reports are so lodged, at least one of the related
examinations and assessments must be carried out by a relevant medical
practitioner.

30

“Relevant medical practitioner” has the same meaning in this subsection as it
has in section 57(3)(a) (see definition in section 57(6B)).”,
(b) after subsection (4) insert—

35

“(4A) A sheriff may determine an application made under this section without
hearing the parties.”.
(2B) In section 61(3) (application for registration of guardianship order) of the 2000 Act,
after “caution” insert “or giving other security”.
40

(2C) In section 62(5)(b) (duty to issue certificate of additional guardian’s appointment) of the
2000 Act, after “caution” insert “or given other security”.
(3)

In section 63 (substitute guardian) of the 2000 Act—
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(a) in subsection (5)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (9)(b), after “caution” insert “or given other security”.

5

10

(4)

In section 64(2)(b) (medical treatment to which a guardian cannot consent), for
“mentioned in section 48(1) or (2)” substitute “in relation to which the authority
conferred by section 47(2) does not apply by virtue of regulations made under section
48(2)”.

(5)

In section 70 (non-compliance with guardian’s decisions)—
(a) in subsection (1), the words “or by any other person”, “or other person” and “or
any person named in the order” are repealed,
(b) after subsection (4) insert—
“(4A) The sheriff may, on cause shown, disapply or modify the application of—
(a) subsection (3), and

15

(b) subsection (4) in so far as it requires the sheriff to hear objections.”.
(6)

In section 71 (replacement etc. of guardian) of the 2000 Act—
(a) in subsection (2)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,

20

(b) in subsection (3)(b)—
(i)

in sub-paragraph (i), after “caution” insert “or given other security”,

(ii) in sub-paragraph (ii), after “caution” insert “or given other security”.
25

(7)

In section 72(1) (discharge of guardian with financial powers), after paragraph (a)
insert—
“(aa) the expiry of such a guardianship order;”.

(8)

In section 73 (recall of guardian’s powers) of the 2000 Act—
(a) in subsection (3), the words from “(other” to “guardian)” are repealed,

30

(b) after subsection (3) insert—
“(3A) The Mental Welfare Commission may recall the powers of a guardian under
subsection (3) only if those powers were granted in a case where the adult’s
incapacity is by reason of, or reasons which include, mental disorder.”
(c) after subsection (10) insert—

35

“(11) Section 73A modifies the application of this section in relation to the recall by
a local authority of guardianship powers held by their chief social work
officer.”.
(8A) After section 73 of the 2000 Act insert—
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“73A
(1)

45

Recall of chief social work officer’s guardianship powers
This section applies where—
(a) a local authority’s chief social work officer is appointed as a guardian,
and
(b) either—

5

(i)

the local authority wish to recall their chief social work officer’s
guardianship powers at their own instance, or

(ii) another person (including the adult himself) applies to the local
authority for such a recall.
(2)

10

Where this section applies—
(a) the local authority shall, for the purposes of section 73(5), treat the
Public Guardian and the Mental Welfare Commission as persons whom
they consider to have an interest in the recall of the guardian’s powers,
and
(b) if the Public Guardian, the Mental Welfare Commission or any other
person to whom intimation is given under section 73(5) objects to the
recall of the guardian’s powers, the local authority—

15

(i)

shall not recall the guardian’s powers, but

(ii) shall instead remit the matter for determination by the sheriff
under section 73(8).”.

20

(9)

In section 74 (variation of guardianship) of the 2000 Act—
(a) in subsection (2)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,

25

(b) in subsection (5)(c), after “caution” insert “or other security”.
(9A) In section 75(3)(b) (duty to issue certificate of substitute guardian’s appointment) of the
2000 Act, after “caution” insert “or given other security”.
(10) After section 75 insert—
30

“75A

Death of guardian
The personal representatives of a guardian who dies shall, if aware of the
existence of the guardianship, notify the Public Guardian who shall—
(a) notify—
(i)

35

the adult;

(ii) the local authority; and
(iii) in a case where the adult’s incapacity is by reason of, or reasons
which include, mental disorder and the guardianship order relates
to the adult’s personal welfare or factors including it, the Mental
Welfare Commission;

40

(b) enter prescribed particulars in the register maintained under section
6(2)(b)(iv); and
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(c) issue a new certificate of appointment—
(i)

to any surviving joint guardian;

(ii) where the Public Guardian is satisfied that any substitute guardian
appointed in respect of the dead guardian is willing to act and has
found caution or given other security if so required, to the
substitute guardian.”.

5

(11) After section 79 insert—
“Guardianship orders: children
79A
10

Guardianship orders: children
Sections 57 to 79 apply in relation to a child who will become an adult within 3
months as they apply in relation to an adult; but no guardianship order made in
relation to a child shall have effect until the child becomes an adult.”.

(12) In paragraph 6 (application of 2000 Act to curator bonis, tutor-dative or tutor-at-law
treated as guardian appointed under that Act) of schedule 4 to the 2000 Act—
15

(a) in sub-paragraph (3), for the words from “to the period” to the end of that subparagraph substitute “—
(a) in the case of a curator bonis who, under paragraph 1(2), became
guardian to a person on the person attaining the age of 16 years, to the
period of 2 years from the later of the following dates—

20

(i)

the date on which section 61(12) (which amends this paragraph) of
the Adult Support and Protection (Scotland) Act 2007 (asp 00)
came into force;

(ii) the date on which the person attained the age of 16 years,
25

(b) in any other case, to the period of 2 years from the date on which section
61(12) (which amends this paragraph) of the Adult Support and
Protection (Scotland) Act 2007 (asp 00) came into force.”,
(b) after sub-paragraph (3) insert—

30

“(3A) A person who has become a guardian to an adult by virtue of this schedule and
who was a curator bonis, tutor dative or tutor-in-law to that adult shall cease to
be authorised to act as that adult’s guardian—
(a) where the person does not apply for renewal of guardianship within the 2
year period set by sub-paragraph (3), on the expiry of that period;
(b) where—
(i)

35

the person applies for such a renewal within that period; and

(ii) the sheriff refuses the application,
on the date of refusal;
(c) where—
(i)

the person applies for such a renewal within that period; and

(ii) the sheriff grants the application,
40
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47

(3B) Sub-paragraph (3A) does not prevent the authority of a guardian of the type
mentioned in that sub-paragraph from being terminated (by virtue of the terms
on which the guardian is authorised to act or sections 71, 73, 75 or 79A) earlier
than the date on which it would otherwise terminate by operation of that subparagraph.

5

(3C) Where—
(a) a person (“G”) who was a curator bonis, tutor dative or tutor-at-law to an
adult becomes the adult’s guardian by virtue of this schedule; and
(b) another person is appointed under section 62 as an additional guardian to
the adult before G’s appointment as guardian has been renewed in
accordance with the provisions of this Act,

10

subsection (3A) applies in relation to the additional guardian as it applies in
relation to G.”.
61A
15

Power to obtain records
After section 81 of the 2000 Act insert—
“81A
(1)

Public Guardian’s power to obtain records
The Public Guardian may, when carrying out an investigation under section
6(2)(c) or (d) or inquiries under section 30B(2)—
(a) require any person falling within subsection (2) to provide the Public
Guardian with—

20

(i)

the person’s records of the exercise of the person’s powers in
relation to the adult to whom the investigation relates; and

(ii) such other information relating to the exercise of those powers as
the Public Guardian may reasonably require,
(b) require any person who holds (or who has held) funds on behalf of the
adult to whom the investigation relates to provide the Public Guardian
with—

25

(i)

its records of the account; and

(ii) such other information relating to those accounts as the Public
Guardian may reasonably require.

30

(2)

A person falls within this subsection if the person is or has been—
(a) a continuing attorney appointed by the adult to whom the investigation
relates;
(b) a withdrawer with authority to intromit with that adult’s funds;
(c) a person authorised under an intervention order to act in relation to that
adult; or

35

(d) that adult’s guardian.
(3)

A fundholder may charge a reasonable fee for complying with a requirement
under subsection (1)(b) and may recover that fee from the account concerned.”.
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PART 3
ADULT SUPPORT ETC.: MISCELLANEOUS AMENDMENTS AND REPEALS

62

Accommodation charges: removal of liability to maintain spouse and child etc.
(1)

In the National Assistance Act 1948 (c.29)—
(a) sections 42 and 43 are repealed, and

5

(b) in section 65(f)—
(i)

after “expressed” insert “in sections 22(2) to (8) and 26(2) to (4) of this
Act”,

(ii) for the word “thereof” substitute “of this Act”.
10

15

(2)

In section 87(3) of the Social Work (Scotland) Act 1968 (c.49), for the words from “(as
amended”, where first occurring, to “etc.)” substitute “(as amended by any enactment
within the meaning of the Scotland Act 1998 (c.46)) of the said Act of 1948”.

(3)

In section 4(1)(b) of the Community Care and Health (Scotland) Act 2002 (asp 5), the
words from “including” to the end of paragraph (b) are repealed.

63

Direct payments: sub-delegation to councils
In section 12B(6) of the Social Work (Scotland) Act 1968 (c.49), before paragraph (a)
insert—
“(za) make provision for the delegation of functions to local authorities;”.

64
20

Adjustments between councils in relation to social services etc.
(1)

Section 86 (adjustments between local authority providing services and local authority
of area of ordinary residence) of the Social Work (Scotland) Act 1968 (c.49) is amended
as follows—
(a) in subsection (1)—
(i)

for “section”, where first occurring, substitute “subsection”,

(ii) after paragraph (b) insert—

25

“(ba) in making a payment under section 12B of this Act in relation to the
provision of a service for a person ordinarily so resident, or”,
(b) in subsection (3)—
(i)
30

after “child,”, where first occurring, insert “any period during which he is
provided with accommodation under this Act or under sections 25 to 27 of
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13),”,

(ii) for the words from “hospital”, where first occurring, to “1978”, where
second occurring, substitute “health service hospital (within the meaning of
section 108(1) of the National Health Service (Scotland) Act 1978 (c.29))”,
35

(c) after subsection (3) insert—
“(4)

This subsection applies where a local authority (“the responsible authority”)
performs a function under—
(a) this Act;
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(b) Part II of the Children (Scotland) Act 1995 (c.36); or
(c) section 25 to 27 of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13),
by making arrangements with a person (“the provider”) in terms of which the
provider undertakes to accommodate, or to secure accommodation for, another
person.

5

(5)

Where subsection (4) applies—
(a) any expenditure incurred under the arrangements by a provider which is
a local authority is recoverable from the responsible authority; and
(b) any period during which the person is accommodated under the
arrangements is to be disregarded in determining the person’s ordinary
residence for the purposes of subsection (1) of this section.

10

(6)
15

The Scottish Ministers may make regulations specifying circumstances in
which a local authority (“the providing authority”) may recover from another
local authority (“the other authority”) expenditure which the providing
authority incurs in the provision of services or facilities under arrangements
made with the other authority for the purpose of enabling that other authority to
perform a function under—
(a) this Act;
(b) Part II of the Children (Scotland) Act 1995 (c.36); or

20

(c) section 25 to 27 of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13).
(7)

The Scottish Ministers may make regulations specifying circumstances which
must be taken into account, or disregarded, when determining a person’s
ordinary residence for the purposes of subsection (1) of this section (and such
regulations may modify subsection (2), (3) and (5)(b) of this section).

(8)

Regulations made under subsection (6) or (7) of this section may—

25

(a) make different provision for different cases and for different persons;
(b) include such supplementary, incidental, consequential and transitional
provisions and savings as the Scottish Ministers think fit.

30

(9)

(10) References in subsections (4) to (6) of this section to a local authority which is
providing accommodation, service or facilities include references to a local
authority in England or Wales.”.

35

(2)

40

Despite section 90(2) of this Act, no statutory instrument containing
regulations made under subsection (7) of this section which includes provisions
which modify this section may be made unless a draft of the instrument has
been laid before, and approved by a resolution of, the Scottish Parliament.

65

In section 2 of the Community Care and Health (Scotland) Act 2002 (asp 5), for “section
87(2)” substitute “sections 86 and 87(2)”.
Application of Social Work (Scotland) Act 1968: persons outwith Scotland
After section 87 of the Social Work (Scotland) Act 1968 (c.49) insert—
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“87A
(1)

5

Power to modify Act for persons placed from outwith Scotland
The Scottish Ministers may make regulations modifying this Act in such
manner as they think fit for the purposes of applying or disapplying any of its
provisions in relation to persons placed in Scotland by virtue of arrangements
made by—
(a) a local authority in any other part of the United Kingdom or in any of the
Channel Islands or the Isle of Man;
(b) any other public body or office-holder exercising functions in relation to
any other part of the United Kingdom, or any of the Channel Islands or
the Isle of Man, as may be specified in the regulations.

10

(2)

Such regulations may—
(a) make different provision for different cases and for different persons;
(b) include such supplementary, incidental, consequential and transitional
provisions and savings as the Scottish Ministers think fit.

(3)

15

66

Despite section 90(2) of this Act, no statutory instrument containing such
regulations may be made unless a draft of the instrument has been laid before,
and approved by a resolution of, the Scottish Parliament.”.

Public Guardian: interaction with courts
After section 6(2)(d) of the Adults with Incapacity (Scotland) Act 2000 (asp 4), insert—
“(da) to take part as a party in any proceedings before a court or to initiate
such proceedings where he considers it necessary to do so to safeguard
the property or financial affairs of an adult who is incapable for the
purposes of this Act,”

20

PART 3A
MENTAL HEALTH: MISCELLANEOUS AMENDMENTS AND REPEALS

25

67

Review of determination extending compulsory treatment order
Section 101 (duty of Mental Health Tribunal to review determination extending
compulsory treatment order) of the Mental Health (Care and Treatment) (Scotland) Act
2003 (asp 13) is amended as follows—

30

(a) for subsection (2)(b) substitute—
“(b) the conditions in subsection (3) are satisfied in relation to the
compulsory treatment order to which the determination relates,”,
(b) after subsection (2) insert—
“(3)

35

The conditions mentioned in subsection (2)(b) above are—
(a) that the order was made 2 or more years before the renewal day;
(b) that this section did not require the Tribunal to review the previous
determination made under section 86 of this Act in relation to the order;
and
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(c) that, in the period of 2 years ending with the day before the renewal day,
no application has been made to the Tribunal under section 92, 99, 95 or
100 in relation to the order.
(4)
5

67A
(1)

In subsection (3) above, the renewal day is the first day on which the order, had
it not been extended by the determination, would not authorise the measures
specified in it.”.

Hospital directions and transfer for treatment directions: revocation
For section 207(5)(b)(ii) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13) substitute—
“(ii) either—

10

(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.
15

(2)

For section 208(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

20

(3)

For section 210(2)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

25

(4)

For section 212(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or

30

(B) that it continues to be necessary for the patient to be subject to the
direction,”.
(5)

For section 215(4)(b)(ii) of that Act substitute—
“(ii) either—

35

(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.
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67B
(1)
5

Compulsory treatment orders and compulsion orders: cross-border transfer of
patients etc.
Section 289 (cross-border transfer of patients subject to requirements other than
detention) of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) is
amended as follows—
(a) in subsection (1)—
(i)

the words from “the”, where first occurring, to the end of the subsection
become paragraph (a),

(ii) at end insert—
10

“(b) the reception in Scotland of a person subject to corresponding
requirements in England, Wales, Northern Ireland, the Isle of Man or the
Channel Islands and removed from there.”,
(b) in subsection (2), for “that provision is made” substitute “provision is made by
regulations under paragraph (a) of subsection (1) above”,

15

(c) after subsection (2) insert—
“(2XA) Where provision is made by regulations under paragraph (a) of subsection (1)
above, the regulations may make provision for exceptions to provisions
included in them by virtue of subsection (2)(d).

20

(2YA) Where provision is made by regulations under paragraph (b) of subsection (1)
above, the regulations shall provide for the reception of persons to take place
only if—
(a) the managers of a hospital consent to the reception, and
(b) those managers undertake to appoint an approved medical practitioner
to be the person’s responsible medical officer.

25

(2ZA) Regulations under subsection (1) above may in particular—
(a) make provision for things done under the law of a territory other than
Scotland to be treated as things done under provisions of the law of
Scotland,
(b) confer powers and immunities on persons engaged in—

30

(i)

escorting persons being moved under the regulations;

(ii) pursuing persons who have absconded while being so moved;
(iii) restraining persons who have absconded, or attempt to abscond,
while being so moved;
35

(c) make provision amending provisions of this Act (other than this section)
or any other enactment, or providing for any such provision or enactment
to have effect with modification.”,
(d) in subsection (2A), for “Subsection (2) above is” substitute “Subsections (2) to
(2ZA) above are”,
(e) after subsection (3) insert—
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5

(2)

53

For the purposes of subsection (1)(b) above, a person is subject to
“corresponding requirements” in a territory if under the law of that territory the
person is subject to measures corresponding or similar to a requirement
imposed in relation to a person under section 66(1) of this Act or section
57A(8) of the 1995 Act, not being detention in a hospital.”.

In section 309 (patients from other jurisdictions) of that Act—
(a) in subsection (1), after “to”, where third occurring, insert “corresponding
requirements or”,
(b) after subsection (2) insert—
“(2A) The reference in subsection (1) above to persons subject to
corresponding requirements shall be construed in accordance with
section 289(4) of this Act.”.

10

15

(3)

In section 316(1)(c) (offence of inducing or assisting patient to abscond), after “section”
insert “289 or”.

(4)

In section 326(4)(c) (regulations subject to affirmative resolution) of that Act, after
“286,” insert “289,”.

67C
(1)

Cross-border visits: leave of absence
After section 309 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp
13), insert—
“309A

20

Cross-border visits: leave of absence

(1)

Regulations may make provision for and in connection with the keeping in
charge of a person who is subject to a corresponding suspension of detention in
England, Wales, Northern Ireland, the Isle of Man or the Channel Islands.

(2)

Those regulations may—
(a) make provision applying sections 301 to 303 of this Act to such persons;

25

(b) make such modifications of those sections in that application as the
Scottish Ministers think fit.
(3)

(a) but for the leave of absence mentioned in paragraph (b), the person
would be subject to measures corresponding or similar to detention in
hospital authorised by virtue of this Act or the 1995 Act; and

30

(b) the person has been granted a leave of absence subject to a condition
corresponding or similar to the condition set out in section 127(6)(a) of
this Act.”.

35

(2)

67D
40

A person is subject to a “corresponding suspension of detention” in a territory
if under the law of that territory—

In section 326(4)(c) (regulations subject to affirmative resolution) of that Act, after
“309,” insert “309A,”.
Mental Health Act 1983: repeal of power to return patients absent from hospital
etc.
Sections 88 and 128 of the Mental Health Act 1983 (c.20) are repealed.
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67E

Assessment orders: amendment of Criminal Procedure (Scotland) Act 1995
The Criminal Procedure (Scotland) Act 1995 (c.46) is amended as follows—
(a) in section 144 (procedure at first diet)—
(i)

in subsection (1), after “section 145” insert “or 145ZA”,

(ii) in subsection (9), after “section 145” insert “, 145ZA”,

5

(b) after section 145 insert—
“145ZA Adjournment where assessment order made at first calling
Where the accused is present at the first calling of a case in a summary
prosecution the court may, where it makes an assessment order in respect of
the accused, adjourn the case under this section for a period not exceeding 28
days without calling on the accused to plead to any charge against him; and the
court may so adjourn the case for a further period not exceeding 7 days.”.

10

PART 4
FINAL PROVISIONS
15

68

Ancillary provision
(1)

The Scottish Ministers may by order make—
(a) such supplementary, incidental or consequential provision, or
(b) such transitional, transitory or saving provision,
as they consider appropriate for the purposes of, or in consequence of, or for giving full
effect to, any provision made by virtue of this Act.

20

(2)
69

Minor and consequential amendments and repeals
(1)

Schedule 1 contains minor and consequential amendments.

(2)

The enactments mentioned in the first column in schedule 2 are repealed to the extent
specified in the second column.

25

70

30

35
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An order under subsection (1) may modify any enactment, instrument or document.

Orders
(1)

Any power of the Scottish Ministers under this Act to make an order is exercisable by
statutory instrument.

(2)

Any such power includes power to make different provision for different purposes.

(3)

Subject to subsection (4), a statutory instrument containing an order (other than an order
made under section 71(2)) made under this Act is subject to annulment in pursuance of a
resolution of the Scottish Parliament.

(4)

A statutory instrument containing an order made under section 68 containing provisions
which add to, replace or omit any part of the text of this or any other Act, may not be
made unless a draft of the instrument has been laid before, and approved by a resolution
of, the Scottish Parliament.
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71

5

72

55

Commencement
(1)

This Part (other than section 69) comes into force on Royal Assent.

(2)

Section 69, and the provisions of Parts 1 to 3A, come into force on such day as the
Scottish Ministers may by order appoint.

(3)

Such an order may also make such transitional, transitory or saving provision as the
Scottish Ministers consider appropriate.
Short title
This Act may be cited as the Adult Support and Protection (Scotland) Act 2007.
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SCHEDULE 1
(introduced by section 69(1))
MINOR AND CONSEQUENTIAL AMENDMENTS

National Assistance Act 1948 (c.29)
5

1

The National Assistance Act 1948 is amended as follows—
(a) in section 26(4)—
(i)

for “Subsections (5A), (7) and (9)” substitute “Subsection (5A)”, and

(ii) for “they apply” substitute “it applies”,
(b) in section 51—
(i)

10

in subsection (1), for “, himself or any other person” substitute “him”,

(ii) in subsection (3), after “conviction” insert “to imprisonment for a term not
exceeding 3 months.”.
Disabled Persons (Services, Consultation and Representation) Act 1986 (c.33)
1A
15

The Disabled Persons (Services, Consultation and Representation) Act 1986 is amended
as follows—
(a) in section 7(2)(a), for “1984” substitute “2003”,
(b) in section 16—
(i)

in paragraph (b) of the definition of “mental disorder”, for the words
“section 1(2) of the 1984 Act” substitute “section 328 of the 2003 Act”,

(ii) in the definition of “State hospital”, for “1984” substitute “2003” .

20

Legal Aid (Scotland) Act 1986 (c.47)
1B

The Legal Aid (Scotland) Act 1986 is amended as follows—
(a)

in section 34(2), after the last paragraph insert—
“(g) in pursuance of a requirement made under section 9(1) of the Adult
Support and Protection (Scotland) Act 2007 (asp 00).”,

25

(b) in section 36(3)(bb)—
(i)

after “is” insert “applying for an order under section 53(1), 57(1), 60(1),
62(1) or 63(1) of the Adults with Incapacity (Scotland) Act 2000 (asp 4) (in
relation to himself or any other adult) or is otherwise”,

(ii) for “the Adults with Incapacity (Scotland) Act 2000 (asp 4)” substitute
“that Act”.

30

Criminal Procedure (Scotland) Act 1995 (c.46)
2
35
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The Criminal Procedure (Scotland) Act 1995 is amended as follows—
(a) in section 58(6)(d), for “person” substitute “person’s personal welfare which
makes the same provision as the guardianship order which the court proposes to
make under this section”,
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(b) in section 58(7)—
(i)

after “order”, where first occurring, insert “made under this section”,

(ii) for “offender” substitute “person” and for “offender’s” substitute
“person’s”,
(c) in section 60B, the words “under section 58(1) of this Act” are repealed.

5

Adults with Incapacity (Scotland) Act 2000 (asp 4)
3

The Adults with Incapacity (Scotland) Act 2000 is amended as follows—
(a) in section 6(2)(b)(iii), for “to intromit” substitute “relating to intromission”,
(aa) in section 39(1)(a), after “(c.4)” insert “, the State Pensions Credit Act 2002
(c.16)”,

10

(ab) in section 41(a), after “(c.4)” insert “, the State Pensions Credit Act 2002 (c.16)”,
(ac) in section 47, after subsection (2) insert—
“(2A) Subsection (2)—
(a) does not affect any authority conferred by any other enactment or rule of
law; and

15

(b) is subject to—
(i)

the following provisions of this section;

(ii) sections 49 and 50; and
(iii) sections 234, 237, 240, 242, 243 and 244 of the 2003 Act.”,
(ad) in section 87, after subsection (1) insert—

20

“(1A) Any power under this Act to prescribe anything by regulations is exercisable
by the Scottish Ministers.”
(b) in paragraph 6(2) of schedule 2, after “carer” insert “, his named person”,
(c) in paragraph 3(3) of schedule 3, for “18” substitute “20”,
(d) for sub-paragraphs (3) to (6) (as re-numbered) of paragraph 4 of schedule 4
substitute—

25

30

“(3)

Sections 6(2)(c)(i), 15, 19, 20(3)(a), 21, 22, and 23 shall not apply to persons
who have become continuing attorneys by virtue of sub-paragraph (1)(a) or (c).

(4)

Sections 16(1) to (4) and (7), 19, 20(3)(a), 21, 22, and 23 shall not apply to
persons who have become welfare attorneys by virtue of sub-paragraph (1)(b)
or (c).”.

Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
4

In paragraph 3(1)(b) of schedule 1 to the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13), for “a minimum of three” substitute “one or more”.
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Schedule 2—Repeals
SCHEDULE 2
(introduced by section 69(2))
REPEALS
Enactment

5

National Assistance Act 1948 (c.29)

Extent of repeal
Section 47
In section 48(1), paragraph (c) and the word “or”
which immediately precedes it.
In section 48(3), the words “, or from any person
who for the purposes of this Act is liable to
maintain him,”.

10

In section 50(4), the words from “or” to “death”.
In section 51(1), the words “or any person whom
he is liable to maintain for the purposes of this
Act”.
In section 51(2), the words “or any other person”.

15

In section 51(3), paragraphs (a) and (b).
National Assistance (Amendment) The whole Act.
Act 1951 (c.57)
Solicitors (Scotland) Act 1980 (c.46)
20

In section 24G(4), the words “or (b)” and the
words “or, as the case may be, on the curator
bonis being discharged”.
Mental Health Act 1983 (c.20)

25

In section 24F(1), paragraph (b).

In section 146, the words from “88” to “138)” and
the words from “128” to “guardianship)”.

Law Reform (Parent and Child) Paragraph 5 of Schedule 1
(Scotland) Act 1986 (c.9)
Adults with Incapacity (Scotland) In section 47(2), the words from the beginning to
“the 2003 Act,” and the word “the”, where eighth
Act 2000 (asp 4)
occurring.

30

Section 47(8).
Paragraphs 4 and 26(4) of schedule 5.
Courts Act 2003 (c.39)


660

Paragraph 80 of Schedule 8.
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ADULT SUPPORT AND PROTECTION (SCOTLAND)
BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES

CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Adult Support and Protection (Scotland) as
amended at Stage 2. They have been prepared by the Scottish Executive in order to assist the
reader of the Bill and to help inform debate on it. They do not form part of the Bill and have not
been endorsed by the Parliament.
2.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill so where a section or schedule, or part of a section or
schedule, does not seem to require any explanation or comment, none is given.
THE BILL – AN OVERVIEW
3.

The Bill is in 4 parts. The main provisions of the Bill are as follows:

Part 1 – Protection of Adults at Risk of Harm
Introduces measures to identify and protect adults at risk from harm. It defines
adults at risk and harm. Where it is known or suspected that an adult is being
harmed, the Bill places a duty on councils to make the necessary enquiries to
establish whether or not further action is required to stop or prevent harm occurring.
A general principle on intervention in an adult’s affairs requires action which is the
least restrictive to the adult whilst providing benefit to him or her. Protection orders
include assessment orders, removal orders and banning orders, which require
approval by a sheriff.
Requires councils to set up Adult Protection Committees to review procedures and
practices of specified public bodies relating to the safeguarding of adults at risk.
Part 2 – Adults with Incapacity
Amends the Adults with Incapacity (Scotland) Act 2000 with a view to improving
how it operates in practice.
SP Bill 62A–EN
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Follows a two year project monitoring the implementation of this Act which resulted
in a consultation paper “Improving with Experience” issued by the Scottish
Executive in August 2005.
Makes changes to the regime for intromission with the funds of an adult with
incapacity; in connection with powers of attorney, intervention orders and
guardianship orders; and in connection with orders about incapable adults’ nearest
relatives.
Part 3 – Adult Support etc: Miscellaneous amendments and repeals
Repeals the liable relatives rule as it applies to charging for accommodation provided
under the Social Work (Scotland) Act 1968 and section 25 of the Mental Health
(Care and Treatment) (Scotland) Act 2003. It also clarifies and updates the financial
responsibility for community care services when provided in an area other than the
area in which the individual is ordinarily resident.
Amends the Social Work (Scotland) Act 1968 to enable Scottish Ministers to
delegate powers to councils in relation to direct payments for social care services.
Amends the Social Work (Scotland) Act 1968 to define responsibility for provision
of social services where a person receives a service outwith the council area or
outwith Scotland.
Part 3A – Mental Health: Miscellaneous amendments and repeals
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 in relation to
the duty of Mental health tribunals to review compulsory treatment orders.
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to add an
additional test to the criteria for revocation of a patient’s transfer for treatment
direction or hospital direction. This allows the direction to be revoked where it is no
longer considered necessary for the patient to receive treatment compulsorily in
hospital.
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to extend the
scope of the regulation making power to provide for the reception into Scotland of
patients subject to corresponding or similar community-based compulsory treatment
orders and compulsion orders. Amends section 316(1)(c) of the 2003 Act to extend
the scope of the offence of knowingly inducing or assisting a patient to abscond or
harbouring a patient to such transfers.
Amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to provide for
a power to make regulations for and in connection with the keeping in charge of a
person who is subject to escorted leave of absence authorised under legislation in
force in another part of the UK.
Repeals sections 88 and 128 of the Mental Health Act 1983, insofar as they extend to
Scotland, in relation to the taking into custody in Scotland of persons who have
absconded and the offence of inducing or assisting a patient detained under the
Mental Health Act 1983 to abscond.
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Amends the Criminal Procedure (Scotland) Act 1995 to provide that the court may
adjourn the case without calling on the accused to plead at the first calling when they
may be unfit to do so.
PART 1
PROTECTION OF ADULTS AT RISK OF HARM
Introductory
Section 1 – General principle on intervention in an adult’s affairs
4.
This section sets out the general principle on intervention in an adult’s affairs. It applies
for the purposes of section 2 of the Bill only. The general principle states that a person may
intervene or authorise an intervention in an adult’s affairs, only where the person is satisfied that
the intervention will provide benefit to the adult and that it is the least restrictive option of those
that are available which will meet the objective of the intervention.
Section 2 – Principles for performing Part 1 functions
5.
Any public body or official who carries out any functions under this Part must give
consideration to the general principle set out above, the feelings of the adult at risk (as far as they
can be ascertained) and the views of other significant individuals with an interest who are known
to the public body or office-holder.
6.
Consideration should also be given to the importance of the adult at risk participating as
fully as possible by making sure that appropriate information and support is provided. The adult
at risk should not be treated any less favourably than any other adult in a comparable situation
and due regard should be given to the adult’s abilities, background and characteristics.
Section 3 – Adults at risk
7.
This section defines adults at risk. These are adults (people aged 16 or over) who are
unable to safeguard their own well-being, property, rights or other interests, are at risk of harm,
and, because they are affected by disability, mental disorder, illness or physical or mental
infirmity, are more vulnerable to being harmed than adults who are not so affected. ‘Harm’ is
defined in section 50.
Inquiries
Section 4 – Council’s duty to make inquiries
8.
This section places a duty on councils to make inquiries about an adult’s well-being,
property or financial affairs in certain circumstances. These circumstances are where the person
falls within the definition of an adult at risk, and the council knows or believes it may have to
intervene to in order to protect the adult’s well-being, property or financial affairs.

3
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Section 5 – Co-operation
9.
This section addresses the requirement for public bodies to co-operate with the council
and each other, where harm is known or suspected.
10.
Subsection (1) lists the public bodies as the Mental Welfare Commission for Scotland,
the Scottish Commission for the Regulation of Care (the Care Commission), the Public
Guardian, all councils, chief constables of police forces and the relevant Health Board. It also
gives Scottish Ministers power to prescribe other public bodies or office-holders in regulations.
11.
Subsection (2) requires these public bodies to co-operate with each other and with the
council making inquiries where this is likely to assist the council to make inquiries in accordance
with the duty described in section 4 above. The duty to co-operate is subject to any other
functions the bodies may have.
12.
If one of the above public bodies knows or believes an adult is at risk from harm and
believe action is required to safeguard that person’s well-being or property, subsection (3)
requires them to report to the council for the area in which it considers the person to be.
Section 5A – Duty to consider importance of providing advocacy and other services
13.
This section applies where, after making inquiries under section 4, a council considers
that it needs to intervene in order to protect an adult at risk from harm. It requires the council to
have regard to the importance of the provision of appropriate services (including, in particular,
independent advocacy services) to the adult concerned.
Investigations
Section 6 – Visits
14.
This section enables relevant council officers, as defined in section 50, to enter premises
to make the necessary investigations which will establish whether further action is needed to
protect an adult at risk from harm.
Section 7 – Interviews
15.
This section permits a council officer and anyone accompanying the officer to interview
an adult in private within the place being visited under section 6. This right exists regardless of
whether the sheriff has granted an assessment order. In circumstances where it is not practicable
to carry out a private interview in the place of the visit and the council officer requires to take the
person to other premises, an assessment order must be obtained from a sheriff (see section 10,
Assessment Orders). Subsection (2) states that an adult interviewed under this section is not
required to answer any question and the adult must be informed of this fact before the interview
starts.
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Section 8 – Medical examinations
16.
This section allows a health professional to conduct a private medical examination of the
adult at risk in the place where investigations are being made. Where an assessment order is
obtained (see section 10, Assessment Orders) , the person may also be taken to another place for
medical examination if a health professional is not present during the initial visit, or where it is
not practicable to do so. A health professional is defined in section 49(2) as a doctor, a nurse, a
midwife or any other suitably qualified individual described in an order made by Scottish
Ministers.
Section 9 – Examination of records
17.
This section gives council officers the right to require those holding health, financial or
any other records to produce them for inspection, either at the time of the visit or subsequently, if
this is required to establish whether further action is required to protect an adult at risk from
harm. Records may be examined by the council officer or an appropriate person, but health
records can only be inspected by a health professional (as defined in section 49(2)).
Assessment orders
Section 10 – Assessment orders
18.
This section allows a council to make an application to a sheriff for an assessment order
to allow a council officer to conduct a private interview or a health professional to conduct a
private medical examination. This would only be the case where it was not possible to carry out
a private interview or medical examination within the place being visited under section 6 (see
section 12). Applications can only be made where this action is required to establish whether the
person is an adult at risk, and if so, to establish whether further action is required to protect them
from harm.
Section 11 – Criteria for granting assessment orders
19.
This section prescribes the circumstances in which a sheriff may grant an assessment
order. Such orders will be valid for up to 7 days. The sheriff must be satisfied that the council
has reasonable cause to suspect the subject of the order is an adult at risk who is being, or is
likely to be, seriously harmed and that an order is necessary to establish this.
Section 12 – Restriction on exercise of assessment order
20.
This section states that an assessment order must only be used in those circumstances
where it is not possible for the adult at risk to either be interviewed or medically examined
during the course of a visit as described in section 6.
Removal orders
Section 13 – Removal orders
21.
This section deals with applications to the sheriff for removal orders, which allow the
removal of an adult at risk to a specified place. Such orders are effective for a maximum period

5
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of 7 days. The council can also take such steps during that period as the council thinks
reasonable in order to prevent the victim from suffering harm. The application for the removal
order must be made by the council, but the council may choose to nominate a person from one of
the co-operating public bodies to actually move the adult at risk. The removal must be made
within 72 hours of the order being made.
Section 14 – Criteria for granting removal order
22.
This section specifies that a sheriff may only grant a removal order if satisfied that the
person for whom the application is made is an adult at risk and that person is likely to be
seriously harmed if he or she is not moved. In addition the sheriff must be satisfied that the place
to which the adult at risk is to be moved is both available and suitable.
23.
Subsection (2) allows the sheriff to specify in the removal order whether a named
individual can have contact with the adult at risk during the period of the removal order, and
whether this should be subject to specified conditions. Before including such requirements,
subsection (3) states that the sheriff must have regard to representations from the council and any
relevant representations from the subject of the order (the adult at risk), anyone who wishes to
contact the adult at risk or any other person who has an interest in the adult at risk’s well-being
or property.
24.
However, a sheriff can decide to disapply the provisions contained within subsection (3)
in relation to representations if he or she can be satisfied that doing so will protect an adult at risk
from serious harm or that to not serve the notice on a person will not affect the person’s position
in a detrimental way (see section 38, ‘Applications: procedure’).
Section 15 – Right to move adult at risk
25.
This gives the council officer the right to enter any place to remove a person from that
place in accordance with a removal order.
Section 16 – Variation or recall of removal order
26.
This section allows the sheriff to vary or recall a removal order. Applications for
variation or recall can only be made by the subject of the removal order, or anyone claiming an
interest in his or her well-being, or by the council. Variation or recall can only be done where
the sheriff is satisfied that the circumstances on which the removal order (or subsequent variation
order) was granted have changed. However, the variation cannot permit the council to do
anything beyond 7 days after the adult is first moved. Where an order is recalled, the sheriff can
direct the council to return the person to the place he or she was removed from, or to any other
place which the sheriff, having considered the adult’s wishes, may specify.
Section 17 – Protection of moved person’s property
27.
This section requires a council which has secured a removal order in respect of an adult at
risk to take reasonable steps to prevent any property owned or controlled by the removed person
being lost or damaged for the duration of the removal order, where no other arrangements to
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protect such property have or are being made. A council officer may enter any place where the
council believes that property belonging to the adult at risk is contained in order to carry out his
or her duty under this section. A council which moves property must return any property to the
adult concerned, as soon as is reasonably practicable after the removal order ceases to have
effect. The council is not entitled to recover expenses incurred. ”Property owned or controlled”
can include pets.
Banning orders
Section 18 – Banning orders
28.
This section deals with applications to the sheriff for banning orders, which specify the
place from which, and the length of time for which, a person is banned. The specified place
may, for example, be the adult at risk’s home or place of residence.
29.
Subsection (2) enables a banning order to ban the subject from the vicinity of the
specified place, permit the summary ejection of the subject from the specified place or its
vicinity, and prohibit the subject from moving anything set out in the order from the place. The
banning order may also direct the applicant for the order to take measures to preserve the
moveable property of the subject which remains in the premises during the order. The subsection
also gives the sheriff flexibility to specify other conditions, or to place requirements on
individuals to allow proper enforcement of the order.
30.
Subsection (3) permits the inclusion of conditions within a banning order which allow the
subject of a banning order, under certain specified circumstances, to be in the place from which
he or she is banned. Examples of such circumstances are when supervised by another person
(e.g. a council officer) or during specified times only. Subsection (4) states that before including
this type of condition within a banning order, the sheriff must have regard to the views of the
applicant for the order, the adult at risk and the subject of the order.
31.
However, a sheriff can decide to disapply the provisions contained within subsection (4)
in relation to representations if he or she can be satisfied that by doing so will protect an adult at
risk from serious harm or that to not serve the notice on a person will not affect that person’s
position in a detrimental way (see section 38, ‘Applications: procedure’).
32.
The sheriff has the power to attach a power of arrest to any banning order (see section
23). Subsection (6) states that the period of the banning order may not exceed 6 months.
Section 19 – Criteria for granting banning order
33.
This section specifies that a sheriff may only grant a banning order where satisfied that an
adult at risk is likely to be seriously harmed, and that banning the other person from the adult’s
home or place of residence would better safeguard the adult’s well-being and property than the
removal of the adult at risk. In addition, the sheriff must be satisfied that the adult at risk is
entitled, or permitted, to occupy the place from which the subject is to be banned, or,
alternatively, that neither the adult at risk nor the subject is so entitled or permitted. This means
that a person who is entitled to occupy a place cannot be banned from that place by someone
who is not so entitled.
7
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Section 20 – Temporary banning orders
34.
This allows for temporary banning orders to be granted by a sheriff pending
determination of a banning order. Temporary orders may include any of the provisions
contained in a banning order. If a temporary banning order is granted, the sheriff must grant or
refuse the full banning order within a time limit to be fixed in court rules. The expiry of a
temporary banning order will be the earliest of: the date specified at the time of granting; the date
the order is recalled, the date on which the sheriff determines the banning order or the date by
which the sheriff is required to determine the banning order by virtue of court rules.
Section 21 – Right to apply for banning order
35.
This section limits those who are able to apply for a banning order to particular persons.
These are the adult at risk (which includes someone acting on his or her behalf), any other person
entitled to occupy the property from which the subject would be banned, or the council. These
persons are also entitled to apply for a temporary banning order in respect of the same case.
36.
The council can only apply for a banning order under certain circumstances. Where a
council applies, it must be satisfied that an adult at risk is being, or is likely to be, seriously
harmed by another person and that the adult would be more effectively safeguarded by banning
the subject of the order than being removed themselves.
37.
In addition, the council must be satisfied that no other person is likely to apply for a
banning order and no other proceedings are before a court to eject or exclude the subject of the
order from the place concerned. Where these circumstances occur, a council must apply for a
banning order.
Section 21A – Banning orders: occupancy rights of adult at risk
38.
The granting of a banning or temporary banning order does not affect the adult at risk’s
rights, as a non-entitled spouse, to occupy a home within the place from where the subject of the
order is banned under the Matrimonial Homes (Family Protection)(Scotland) Act 1981.
Section 22 – Variation or recall of banning order
39.
This section allows the sheriff to vary or recall a banning order or temporary banning
order, but only if he or she is satisfied that there has been a change in the facts or circumstances
on which the banning order was made or last varied.
40.
An application for variation or recall can only be made by the banned person, the person
who originally applied for the order, the adult who is being protected by the order, or any other
person claiming an interest in the well-being of the adult at risk. An application can also be
made by those who are acting on behalf of those listed above.
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Section 23 – Powers of arrest
41.
This section allows a sheriff to attach a power of arrest to any banning order or temporary
banning order. The power of arrest becomes effective only when served on the subject of the
order and it will expire at the same time as the order.
Section 23A – Notification to adult at risk etc.
42.
Where the applicant seeking a banning order or temporary banning order (or its variation
or recall) is not the adult at risk, this section imposes a duty on the applicant, or such other
person who may be specified, to notify the adult at risk of the order by delivering a copy of the
order (and any power of arrest attached) to the adult or any other person with an interest in the
adult’s well-being or property. Failure to deliver the order does not, however, invalidate it.
Section 24 – Notification to police
43.
This section states that the police, via the chief constable, must be notified as soon as
possible after any power of arrest attached to a banning order or temporary banning order
becomes effective. This should be done by the applicant for the order (or another prescribed
person e.g. sheriff officers). The police must also be notified in the event of a variation or recall
of a banning order.
Section 25 – Arrest for breach of banning order
44.
Subsection (1) sets out the two-step test that must be satisfied if a police constable is to
carry out an arrest. The subject of a banning order or temporary banning order, to which a power
of arrest is attached, may be arrested without warrant if a constable reasonably suspects the
subject to be in breach of the order and that he or she is likely to breach the order again if not
arrested. Subsection (2) states that the arrested person must be told immediately the reason for
the arrest and then taken by the constable to a police station as soon as is reasonably possible.
Section 26 – Police duties after arrest
45.
Following an arrest under section 25, the officer in charge of the police station must
detain the arrested person in custody until the person is either brought before the sheriff or
accused on petition or charged on complaint with a criminal offence arising from the incident for
which he or she is arrested. The officer in charge must also ensure that the facts and
circumstances which gave rise to the arrest are communicated to the procurator fiscal as soon as
is practicable. This is linked to the procurator fiscal’s duty to present a petition to the sheriff
setting out the relevant facts and circumstances on the first available court day after arrest (see
section 30).
Section 27 – Notification of detention
46.
Where a person has been detained under section 26 above, this section sets out a series of
entitlements that may be accessed by the arrested person including the right of access to a
solicitor. Subsection (2) provides that where the arrested person appears to be a child then

9
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intimation of the detention and place of detention must be given without delay to any person
known to have parental responsibilities for the child.
Section 28 – Duty to keep record of detention
47.
This section lists the information that the police must record in connection with the
detention of a person under section 26.
Section 29 – Duty to bring detained person before sheriff
48.
In this section, subsection (1) makes it clear that the procedure under the Bill would only
apply in circumstances where the procurator fiscal has not yet decided to take criminal
proceedings against the arrested person as a result of the facts leading to the arrest. The arrested
person should be brought to court on the next court day on which it is practicable to do so.
Section 30 – Information to be presented to sheriff
49.
This section sets out the matters that should be referred to in the procurator fiscal’s
petition to the court. This allows the procurator fiscal to present to the court information that
will assist the sheriff in deciding whether it would be appropriate to order the arrested person’s
further detention.
Section 31 – Criteria for authorising longer detention
50.
This section sets out the test that the sheriff must apply in deciding whether or not to
order the further detention of the arrested person for a maximum of two days. The sheriff must
be satisfied, based on the information provided by the fiscal, that a breach of the banning order
or temporary banning order has taken place and also that there is a substantial risk that the
detained person will breach the order again. Subsection (3) provides that the arrested person
must be given an opportunity to make representations before the sheriff decides whether to grant
an order under this section. If the sheriff decides not to authorise the further detention, the
detained person must be released (unless he or she is to be detained in custody in respect of
another matter).
Protection orders and visits: supplementary
Section 32 – Consent of adult at risk
51.
This section describes the situation that arises where an adult at risk has refused to
consent to the granting of a protection order and/or to the proposed action to be taken under it. A
protection order for the purposes of this section is defined, in subsection (7), as any assessment
order, removal order, banning order or temporary banning order.
52.
Where the adult at risk refuses to consent to the granting of the order, subsection (1)
states that a sheriff must not make a protection order. Subsection (2) states that no action can be
taken by the person carrying out a protection order if there is known refusal of consent.
However, subsection (3) provides an exception to (1) and (2) above permitting the sheriff, or
person carrying out the order, to ignore the refusal to consent where the sheriff or person


672

10

This document relates to the Adult Support and Protection (Scotland) Bill as amended at
Stage 2 (SP Bill 62A)

reasonably believes that the adult at risk appears to be under undue pressure to refuse consent,
and, that there are no steps which could reasonably be taken with the adult’s consent which
would protect the adult from the harm which the order or action is intended to prevent.
53.
Subsection (4) describes a particular set of circumstances which are to be treated as
amounting to undue pressure. An adult at risk may be considered to have been unduly
pressurised in the situation where harm is being inflicted on the adult by a person in which the
adult has confidence and trust and that the adult would consent to interventions to prevent the
harm if he or she did not have confidence and trust in that person.
54.
Subsection (6) makes clear that nothing in this Bill allows either a council officer or
health professional or other council nominee to carry out an interview or a medical examination
where the adult at risk concerned has refused to consent.
Section 33 – Visits: supplementary provisions
55.
This section sets out some supplementary provisions in relation to visits. Visits may only
be carried out at reasonable times and a council officer must state the purpose of the visit and
produce evidence of his or her authority to visit.
56.
A council officer is permitted, while visiting, to examine the place and to bring with them
any other person or equipment that he or she requires in order to successfully complete the visit.
Council officers are not authorised to use force during their visit but it does not prevent a
constable with a suitable warrant for entry (see section 34) from using force. However,
subsection (5) makes it clear that a person who refuses entry to a council officer, or any person
accompanying a council officer, for a visit without a warrant, does not commit an offence under
Section 46(1).
Section 34 – Warrants for entry
57.
The section defines a warrant for entry. This is a warrant which allows a council officer
to visit any specified place together with a constable and where the constable is authorised to use
reasonable force in order to achieve the object of the visit.
58.
Subsection (2) describes the conditions of a warrant for entry. The warrant is valid for 72
hours after it is granted but once this period has expired, the council officer no longer has any
authorisation to remain in the place to which the warrant refers.
Section 35 – Criteria for granting warrants for entry: section 6 visits
59.
This section states that a sheriff who grants an assessment order (under section 10) must
also grant a warrant for entry in relation to any visit taking place under section 6. Otherwise (i.e.
where no assessment order made), the sheriff may only grant a warrant for entry in relation to a
visit, under section 6, if satisfied that the council officer reasonably expects to be refused entry,
would otherwise be unable to enter, or that the object of the visit would be frustrated without a
warrant.
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Section 36 – Duty to grant warrants for entry: removal orders
60.
This section states that a sheriff who grants a removal order (under section 13) must also
grant a warrant for entry in relation to any visit taking place under section 15 (Right to move
adult at risk). In the case where a removal order is varied, and the subject of the order has not
yet been moved, the warrant for entry is treated as being granted on the date of variation of the
order even if it has already expired.
Section 37 – Urgent cases
61.
This section allows the council, in urgent cases, to apply to a justice of the peace instead
of a sheriff for either a removal order or a warrant for entry in respect of visits under sections 6.
However, this circumstance would only arise if it was not practicable to apply to the sheriff and
that an adult at risk is likely to be harmed if there is a delay in granting the order or warrant.
62.
Subsection (3) confirms that a justice of the peace can only grant a removal order if it was
not practicable for the council to apply to the sheriff and that an adult at risk is likely to be
harmed if there is a delay in granting the order or warrant. In addition, a justice of the peace may
only grant a removal order if satisfied that the person for whom the application is made is an
adult at risk and that person is likely to be seriously harmed if he or she is not moved (i.e the
provision contained at section 14(1) is also satisfied).
63.
Where an application is made to a justice of the peace for a removal order then
subsections (3) to (7) of section 38 do not apply (see below).
64.
A justice of the peace who grants a removal order must also grant a warrant for entry –
this is the same position as for a sheriff. Similarly, a justice of the peace may grant a warrant for
entry in relation to a visit, described in section 6, if satisfied that it is not practicable to apply to
the sheriff and that an adult at risk is likely to be harmed if there is a delay in granting a warrant.
In addition, he or she must be satisfied that the council officer reasonably expects to be refused
entry, would otherwise be unable to enter or that the object of the visit would be frustrated
without one.
65.
Subsection (7) places a reduced time limit on the duration of removal orders granted by a
justice of the peace. The order to remove the person must specify a period of 12 hours,
beginning when the order is made, as the period within which that person may be moved. The
order must also specify a period of no longer than 24 hours as the period within which it is to
take effect.
66.
A warrant for entry granted under this section expires 12 hours after it is granted
(subsection (8)).
Section 38 – Applications procedure
67.
This section applies to applications for assessment orders, removal orders, a banning
order, a temporary banning order or the variation or recall of a removal order, a banning order or
a temporary banning order.


674

12

This document relates to the Adult Support and Protection (Scotland) Bill as amended at
Stage 2 (SP Bill 62A)

68.
The applicant for an order must give notice of an application to both the subject of the
application and the affected adult at risk (in the situation where the adult is neither the applicant
nor the subject). Before granting an application, the sheriff must invite the subject of the
application and the affected adult at risk (again where the adult is neither the applicant nor the
subject) to be heard by, or represented before, the sheriff. An adult at risk can be accompanied
by a friend, relative or representative at any hearing. The sheriff may appoint a person to
safeguard the interests of the adult at risk.
69.
However, subsection (2) allows the sheriff not to apply the provisions described in
paragraph 67 above in any application if satisfied that doing so will protect an adult at risk from
serious harm or that to not serve the notice on a person will not affect the person’s position in a
detrimental way. In addition, the provisions stated in sections 14(3) and 18(4), which require
that a sheriff must have regard to relevant representations made in relation to removal orders and
banning orders where the orders contain specified conditions relating to contact, may also be
disapplied for the same reason.
Adult Protection Committees
Section 39 – Adult Protection Committees
70.
Subsection (1) states that each council must establish an Adult Protection Committee to
carry out the functions listed in relation to the safeguarding of adults at risk present in the
council’s area. The Committee, in carrying out its functions, should also be seeking to improve
co-operation between each of the public bodies involved in order to better safeguard adults at
risk. The public bodies involved are the relevant council, the Care Commission, the relevant
Health Board, the chief constable of the police force in the council area, and any other public
body as may be specified by Scottish Ministers.
Section 40 – Membership
71.
The council must appoint an independent convener and other members of its Adult
Protection Committee. The public bodies listed in section 39 above (other than the council and
the Care Commission) must nominate a representative with the relevant knowledge and skills to
be a Committee member. The Care Commission may choose to nominate a representative if it
wishes to do so. The council must then appoint those nominated representatives as members of
the Adult Protection Committee. The council may also appoint such other persons to be
members of the Committee as appear to it to have skills and knowledge relevant to the
Committee.
Section 41 – Committee procedure
72.
Each Adult Protection Committee will be responsible for regulating its own procedures
but these procedures must allow a representative from the Mental Welfare Commission, the
Public Guardian, the Care Commission or any other public body or office-holder to be specified
by Scottish Ministers, to attend Committee meetings if they so wish.
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Section 42 – Duty to provide information to Committee
73.
The public bodies represented on the Adult Protection Committee together with the
Mental Welfare Commission for Scotland, the Public Guardian, the Care Commission, and any
other public body or office-holder to be specified by Scottish Ministers, must provide the
Committee with any information which it requires in carrying out its functions.
Section 43 – Annual Report
74.
The convener of an Adult Protection Committee must prepare a general report on the
Committee’s work every two years. After obtaining the Committee’s approval of the report, a
copy should be sent to each of the public bodies and office-holders represented on the
Committee, the Scottish Ministers, the Mental Welfare Commission for Scotland, the Public
Guardian, the Care Commission, and any other public body or office-holder to be specified in
regulations by Scottish Ministers.
Section 44 – Guidance
75.
This section states that Adult Protection Committees must take into account any guidance
issued by Scottish Ministers in relation to their functions.
Other provisions
Section 45 – Code of practice
76.
This section requires Scottish Ministers to prepare and publish a code of practice
containing guidance on the operation of the adult protection measures contained within this Part.
This code of practice will provide guidance on how to perform the functions undertaken by
councils, their officers, and health professionals. This code of practice must be periodically
reviewed and updated in consultation with others. Those councils, council officers, and health
professionals who have a role in performing the functions contained within this Part should have
regard to the code of practice produced.
Section 46 – Obstruction
77.
This section states that it is an offence to prevent or obstruct any person from doing
anything which he or she is authorised or entitled to do under an assessment order, a removal
order, a banning order, a temporary banning order, a warrant for entry or any other provision
contained in this Part. It is also an offence to refuse, without reasonable excuse, to comply with
a request to provide information made under section 9 (Examination of records etc). A person
found guilty of these offences is liable on summary conviction to a fine (not exceeding level 3 on
the standard scale), to imprisonment (for a term not exceeding 3 months) or both. However,
nothing done by the adult at risk will constitute an offence such as is described under this
section.


676

14

This document relates to the Adult Support and Protection (Scotland) Bill as amended at
Stage 2 (SP Bill 62A)

Section 47 – Offences by bodies corporate etc.
78.
This section allows for individuals who exercise control within an organisation, as well as
the organisation itself, to be proceeded against and punished where the organisation commits any
offences described under this Part.
Section 48 – Appeals
79.
There are no appeals against the granting of an assessment order, a removal order or a
warrant for entry.
80.
A decision of a sheriff to grant, or refuse to grant a banning order or temporary banning
order may be appealed to the sheriff principal. However an appeal against the granting of, or a
refusal to grant, a temporary banning order, is competent only with the leave of the sheriff.
81.
The sheriff principal’s decision on an appeal under subsection (2) may be appealed to the
Court of Session. However an appeal relating to a temporary banning order is competent only
with the leave of the sheriff principal.
82.
Where a sheriff principal decides to quash a banning order or temporary banning order,
the order will continue to have effect until either the end of the period for appeal (if no appeal is
made) or, where an appeal is made, when it is abandoned or where the decision is confirmed.
Alternatively, the order will continue to have effect until the order otherwise expires by virtue of
section 18(6) or 20(4), or in the case of a temporary banning order, the sheriff principal refuses
leave to appeal against the decision to quash the order.
Section 49 – Persons authorised to perform functions under this Part
83.
This section sets out who is able to perform functions under this part. Scottish Ministers
have the power to restrict by order the type of individual who may be authorised by a council to
perform those functions given to council officers under the adult protection measures. In any
case, individuals must be authorised by the relevant council as being suitable to perform
particular functions.
84.
A health professional, who is authorised to carry out medical examinations under this
Part, is defined as a doctor, a nurse, a midwife or any other suitably qualified individual as
specified by order by Scottish Ministers.
Section 50 – Interpretation of Part
85.

This section lists the meaning of various terms used throughout this Part.

86.
In particular, the section defines the meaning of “harm”. “Harm” is defined as including
all harmful conduct and, in particular: conduct which causes physical or psychological harm,
unlawful conduct which appropriates or adversely affects property, rights or interests (e.g. theft,
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fraud, embezzlement or extortion), or conduct which causes self-harm. It should be noted that
“conduct” is also defined in this section as including neglect and other failures to act.
PART 2
ADULTS WITH INCAPACITY
Section 52 – Orders about incapable adult’s nearest relatives
87.
This section amends section 4 of the Adults with Incapacity (Scotland) Act (“the 2000
Act”). Section 4 at present allows an adult to apply to the sheriff to have the person who would
otherwise be treated as the adult’s nearest relative displaced, for the purposes of the Act. This
amendment provides that any person claiming an interest in the adult’s property, financial affairs
or personal welfare may apply to have the nearest relative displaced. It also provides that a court
may make an order different to the one applied for, eg naming a different person from the person
specified in the application.
Section 53 – Powers of attorney
88.

This section amends sections 15, 16, 19, 20, 22 and 23 of the 2000 Act.

89.
Subsections (1) and (2) amend section 15 (creation of continuing power of attorney) and
section 16 (creation and exercise of welfare power of attorney) respectively. They provide that
where the person does not have sufficient knowledge of the granter it is sufficient that the person
consults one person who does have knowledge of the granter to ascertain that the granter
understood the nature and extent of the power of attorney. At present under these provisions it is
necessary to consult more than one person. These amendments also provide that all welfare
powers of attorney and those continuing powers of attorney which will start on incapacity must
contain a statement to the effect that the granter has considered how incapacity should be
determined. They further provide, to put beyond doubt, that a solicitor for the purpose of
providing a certificate in sections 15 and 16 of the 2000 Act is a ‘practising solicitor’ and
provide a definition of that expression. Subsection (1) also contains a declaratory provision that a
continuing power of attorney ceases to have effect if the granter or attorney becomes bankrupt.
90.
Subsection (3) inserts a new section 16A to provide that where a power of attorney
contains both welfare and financial powers in a single document only one certificate is required.
91.
Subsections (4), (5), (6) and (8) contain a number of minor changes relating to
notification of welfare powers of attorney.
92.
Subsection (7) introduces a new section 22A dealing with revocation of continuing and
welfare powers of attorney. At present there is no express provision in the Act dealing with
revocation of powers of attorney and the common law governs the position. This new statutory
provision provides that revocation by the granter of a power of attorney (or any of the powers in
it) must be done by giving notice in writing to the Public Guardian and must incorporate a
certificate by a practising solicitor or a member of a prescribed class stating that s/he interviewed
the granter immediately before the document was signed, that the granter understands the effect
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of the revocation and was not under undue influence. The revocation will be registered by the
Public Guardian which is the point at which revocation takes effect. The Public Guardian will
notify the attorney of the revocation and, in addition, where it is a welfare power of attorney, the
Mental Welfare Commission and the local authority.
Section 54 – Applications for authority to intromit with funds
Purposes and application of Part
93.
33.

This section replaces Part 3 of the 2000 Act (sections 25-35) and inserts new section 24-

94.
New section 24A(1) and (2) sets out afresh the provision of a statutory scheme under
which the Public Guardian may grant authority to access and use (intromit with) the funds of an
adult and the types of expenditure that may be authorised by the Public Guardian under this Part
of the Act. These include day to day household and living expenses and care costs, such as
payments for home help services or for residential care. The Public Guardian's fee for processing
the application may be met from the adult's funds but not the applicant's legal fees or any other
expenses incurred in relation to the application
95.
New section 24B(1) provides that an application can only be made where an adult is
incapable in relation to decisions about the funds concerned. Section 24B(2) excludes adults
whose funds are covered by a power of attorney or an intervention order.
Authority to take preliminary steps
96.
New section 24C(1)-(3) provide that the Public Guardian may, on application, issue a
certificate of authority to a person who wishes to intromit with funds but cannot do so because of
a lack of information about the adult’s accounts. This was not possible under the original
scheme. Section 24(4) provides that the certificate will authorise a bank or other financial
institution to provide information about an adult’s account or accounts, required for the purpose
of making an application for authority to intromit with funds.
97.
New section 24D(1)-(3) provide that the Public Guardian may, on application, issue a
certificate authorising the opening of an account in the adult’s name for the purpose of
intromitting with funds. This was not possible under the original scheme. Section 24D(4)
allows the Public Guardian to specify the kind of account that can be opened. Section 24D(5)
provides that the certificate will authorise the fundholder to open the account but if the certificate
specifies a type of account, the fundholder may only open this type of account (Section 24D(6)).
Section 24D(7) provides that the applicant must notify details of the account to the Public
Guardian once it has been opened.
Authority to intromit
98.
Section 25(1) and (2) provide that the persons who are permitted to apply for authority to
intromit with funds are individuals, joint individuals or bodies (other than managers of
authorised establishments under Part 4 of the 2000 Act). The original scheme only provided for
individuals. Section 25(3) provides that where an application under section 25(1) is submitted
with an application under 24D(5) to open an account, it will only be granted once the account is
17
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opened and its particulars notified to and registered by the Public Guardian. Section 25(4)
provides that where the Public Guardian grants the application, she must enter the particulars on
the register and issue a ‘withdrawal certificate’. Section 25(5) prevents an application being
made if a person is already authorised to intromit. Section 25(6) provides that the person who is
issued with a ‘withdrawal certificate’ is called a ‘withdrawer’.
99.
New section 26(1) sets out what is required in an application to intromit. Subsection (2)
introduces the possibility of identifying another account (the second account), either a preexisting account or one to be opened under section 24D, which the applicant wishes to use for
the purpose of intromitting with the adult’s funds.
Withdrawal certificates
100. New section 26A(1) sets the parameters of what can be authorised in a withdrawal
certificate. The withdrawal certificate can set limits on the amounts transferred, allow standing
orders or direct debits to be set up on the current account for specified purposes (for example, the
payment of regular utility bills), and authorise withdrawal of funds from the designated account
for specified purposes. Section 26A(2) provides that the certificate cannot authorise any of the
accounts to be overdrawn.
Joint and reserve withdrawers
101. New section 26B provides that the Public Guardian may on application issue a certificate
appointing an additional withdrawer to be authorised to act alongside one or more existing
withdrawers. At present there can be only one withdrawer on an incapable adults account. This
will ensure continuity for the adult. The joint withdrawer’s application must be signed by the
original withdrawer and the Public Guardian will enter the particulars into the Register. The
certificate is valid until the withdrawal certificate held by the original withdrawer ceases to be
valid.
102. New section 26C defines the extent of joint withdrawers’ liability. It provides for
consultation among joint withdrawers before the exercise of their functions and for an
application to the Public Guardian for directions in the event of a disagreement between joint
withdrawers. There is an appeal to the sheriff and provision is made for third parties transacting
with joint withdrawers in good faith.
103. New section 26D provides for an application to the Public Guardian for the appointment
of a reserve withdrawer either at the time of the original application or at some later date on
application by the main withdrawer. This was not possible under the original scheme and will
help ensure continuity for the adult. The reserve withdrawer’s application must be signed by the
original withdrawer and the Public Guardian will enter the particulars into the Register.
104. New section 26E (1)-(3) provides for a reserve withdrawer’s authority to act coming into
effect, either by notice to the Public Guardian by the main withdrawer, or in cases where the
main withdrawer is unable to do so, by the reserve withdrawer and for the issue of a certificate
by the Public Guardian. Section 26E(4) provides for the duration of the validity of the certificate
and section 26E(5) sets out the limits of liability of both withdrawers for the reserve
withdrawer’s actings.
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Variation of withdrawer’s authority
105. New section 26F provides for applications to be made to the Public Guardian for
variation of a withdrawal certificate, other than for the period of validity (which is covered by
section 31) and the issue by the Public Guardian of a varied withdrawal certificate.
Authority to transfer funds
106. New section 26G provides for an application by a withdrawer or a person who has
applied to become a withdrawer to the Public Guardian and for the issue of a certificate for a
one-off transfer of funds from an adult’s account to the designated account or to the adult’s
current or second account. It also provides that it will also be possible to apply for authority to
close the original account and terminate standing orders and direct debits on it. This will
enhance the flexibility of the scheme.
Applications: general
107. New section 27 covers those aspects of the application procedure which apply to all
applications under this Part.
108. New section 27A(1) sets out the new countersigning requirements for applications for
authority to obtain information (24C), open an account (24D), intromit (25) and for a joint
withdrawer (26B.) The countersignatory must have known the applicant for at least a year (this
was previously two years), must not fall into one of the excluded categories and confirm that s/he
believes the information in the application to be true and that the applicant is a fit and proper
person to intromit. Section 27A(2) makes provision for the countersigning of reserve
withdrawers’ applications. Section 27A(3) sets out that applications by organisations do not
require to be counter-signed.
109. New section 27B provides for a medical certificate to accompany applications for
authority to provide information (24C), to open an account (24D) and to intromit (25). Medical
certificates under this section will refer to the adult’s ability to manage funds.
110. New section 27C requires all applications to be intimated in the same way as is currently
required under the 2000 Act: to the adult; the adult’s nearest relative; the adult’s primary carer;
the adult’s named person and to any other person the Public Guardian considers has an interest.
In cases where the applicant is both the adult’s nearest relative and carer or a body other than a
local authority, it must also be intimated to the Chief Social Work Officer of the local authority.
111. New section 27D requires the Public Guardian to be satisfied that an applicant, or a
proposed reserve withdrawer, is a fit and proper person to intromit with an adult’s funds before
granting an application under sections 24C, 24D, 25, 26B or 26D. The Public Guardian has a
broad discretion in this regard but must take account of any guidance issued by Scottish
Ministers.
112. New section 27E provides a requirement that objectors should be heard in relation to all
applications and refusals of applications under this Part. Representations may be made orally or
in writing.

19


681

This document relates to the Adult Support and Protection (Scotland) Bill as amended at
Stage 2 (SP Bill 62A)

113. New section 27F provides power for the Public Guardian to refer an application under
this Part to the sheriff to be determined. The sheriff’s decision is final.
114. New section 27G(1) provides that where there has been an application for authority to
obtain information (24C), open an account (24D) or intromit (25) and where that person makes a
further application in relation to the adult, the Public Guardian has the power to dispense with
the need for the same information to be provided more than once, or for the application to be
countersigned or a medical certificate produced when this has already been done in respect of a
previous application in respect of the same adult. Section 27G(2) allows for the issuing of a
combined certificate.
Fundholders
115. New section 28 sets out that the fundholder of the relevant account is authorised to act on
the instructions of a withdrawer to the extent of the authority in the withdrawal certificate and
must not allow any operations on the account other than those authorised by the withdrawal
certificate. Section 28(3) allows fundholders to release statements and other information on the
adult’s current and second accounts to the withdrawer whilst the withdrawal certificate is valid.
116. Section 28A allows fundholders on an original account to act on instructions to the extent
of a varied withdrawal certificate.
117. New section 29 sets out that fundholders will be liable for funds taken out of the adult’s
account at any time when they were aware that the withdrawer’s authority had been terminated
or suspended. Having met the liability, a fundholder can then recover from the withdrawer.
Withdrawers
118. New section 30 clarifies that the adult's funds must be spent on the adult's own
requirements, although they may be used for shared household expenses, for example, where the
withdrawer is the adult's partner and lives in the same house.
119. New section 30A requires the withdrawer to inform the Public Guardian of a change in
his or her permanent address or that of the adult.
120. New section 30B requires a withdrawer to keep records of the exercise of his or her
powers and permits the Public Guardian to make inquiries into the exercise of the withdrawer’s
functions.
Duration etc. of authority
121. New section 31(1) provides that unless otherwise stated a withdrawal certificate is valid
for 3 years. Section 31(2) allows this period to be reduced or extended by the Public Guardian.
Section 31(4) provides that a withdrawer’s authority will terminate if there is a guardianship or
intervention order made, or continuing attorney appointed, with powers in relation to the funds in
question.
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122. New section 31A provides for the suspension and termination of authority. To take
account of the amendments to the scheme which provide for intromission with more than one
account in the adult’s name and for separate certificates authorising one-off transfers, the duty to
intimate suspensions and terminations is extended to include such other persons as the Public
Guardian thinks fit. On terminating the authority, the Public Guardian may issue an interim
withdrawal certificate for up to four weeks to the withdrawer.
123. New section 31B provides for applications to renew authority where the person applying
holds an existing authority to intromit or where the reserve withdrawer wants to take the place of
the main withdrawer where the latter has died, becomes incapable or has his or her authority
terminated. This section will allow the Public Guardian, if she sees fit, to dispense with certain
of the application requirements in order to make the renewal process faster and less onerous.
Appeals
124. New section 31C brings together, in a single section, the appeal provisions. Decisions
relating to applications under sections 24C, 24D, 25, 26D, 26E, 26F and 26G are appealable.
125. New section 31D provides for transition from guardianship to intromission with funds
and extends to transitions from guardianship where applications are made by a person other than
the guardian. It provides for situations where financial guardianship is no longer necessary (e.g.
because there has been a simplification of the adult’s financial affairs) but the adult remains
incapable of managing his or her finances and intromission with funds would be more
appropriate. There is no requirement for countersigning where the application is made by the
adult’s guardian. The Public Guardian may also disapply the requirement for a medical
certificate. The Public Guardian must recall the guardianship before granting the application.
The withdrawal certificate will specify the period of authority. This provision is not available
where there is a recognised guardian under the law of another country.
Miscellaneous
126. New section 32 enables joint accounts to continue to be operated on by a joint account
holder where the other joint account holder no longer has capacity to operate it.
Interpretation
127. The purpose of new section 34F is to avoid the need to repeat definitions in several
sections.
Sections 60 and 61 – Intervention orders and guardianship orders
128. These sections amend provisions in Part 6 of the 2000 Act which makes provision for
intervention orders and guardianship orders.
129. Section 60(1)(za) and 61(1A) provide that a sheriff must take into account the views put
forward on behalf of the adult by someone providing an independent advocacy service.
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130. Sections 60(1)(a) and 61(1) amend sections 53 and 57 of the 2000 Act respectively to
provide that:(a)
where a medical report is lodged in an application for an intervention order or a
guardianship order it shall be valid even where the medical examination of the adult has
been carried out more than 30 days previously, provided that the sheriff is satisfied that
the adult’s condition is unlikely to have improved since the examination was carried out;
(b)
Scottish Ministers may prescribe in regulations, following consultation with the
Mental Welfare Commission, persons (i.e. medical practitioners) who can complete
reports to accompany applications for guardianship and intervention orders; and
(c)
where an adult is not living in Scotland and is the subject of an application for an
intervention order or guardianship order, he or she may be examined by a medical
practitioner in the country where he or she lives provided that practitioner holds
recognised qualifications, has special experience in relation to mental disorders and has
consulted the Mental Welfare Commission about the report.
131. Sections 60(1)(b) and (c) and 61(2), (3), (6) and (9) amend sections 53 and 57
respectively to dispense with the requirement for caution in intervention orders and guardianship
orders relating to property or financial affairs. Whether to impose caution in such circumstances
is left instead to the sheriff’s discretion. These sections provide that the sheriff may permit the
Public Guardian to accept other forms of security instead of caution.
132. Section 60(2) amends sections 53 to provide for notification to the Public Guardian by
the person authorised under the intervention order of a change in his or her or the adult’s address
within 7 days of such a change. Provision for such notification by guardians is already made in
section 64(4) of the 2000 Act.
133. Sections 60(3) and 61(10) insert new sections 56A and 75A which provides for
notification to the Public Guardian of the death of a person authorised to intervene or death of a
guardian by his or her personal representatives.
134. Section 61(2A) inserts new subsections (3) and (3A) into section 60 to provide a
simplified procedure for renewal which can be dealt with by the sheriff on the basis of an
application form. Section 60(3)(a) provides that the application must be supported by a medical
report completed not more than 30 days before the application. Section 60(3)(b) provides for
one other report to support the application either from a mental health officer, or the chief social
work officer where the adult is unable to communicate, where the application relates to the
adult’s welfare or from the Public Guardian if it relates to the adult’s property or financial
affairs. Section 60(3A) provides, as for guardianship applications, that where the reason for
incapacity is mental disorder, the medical report, or one of them, must be carried out by a
relevant medical practitioner.
135. Section 61(1)(d) amends section 57 to provide that sheriffs may grant interim
guardianships for 3 months (as at present) or for a longer period up to a maximum of 6 months.
136. Section 61(5) amends section 70 (non-compliance with decisions of guardian with
welfare powers) to remove the unintended effect that a warrant may be issued for the adult’s
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removal from his or her place of residence where a third party has refused to comply with the
guardian’s decision. It also inserts a new subsection to provide that the sheriff may, on cause
shown, disapply the intimation requirement and the corresponding right to object within a
prescribed period. The reason for this is that in urgent cases a delay of the prescribed period of
21 days can prove detrimental to the welfare of the adult concerned.
137. Section 61(7) amends section 72(1) to provide that where the guardianship order has
expired the Public Guardian may grant a discharge to a financial guardian in respect of the
former guardian’s actings and intromissions with the estate of the adult.
138. Section 61(8) inserts a new subsection (3A) in section 73 to provide that the Mental
Welfare Commission may recall guardianships relating to personal welfare only in those cases
where incapacity relates to a mental disorder and not, as at present, all guardianships relating to
personal welfare. It also inserts new 73A which allows local authorities to recall welfare
guardianships where the Chief Social Work Officer is the guardian. Under section 73A(2) the
proposed recall must be intimated to the Public Guardian and the Mental Welfare Commission in
addition to the adult and other persons who have an interest. If any objections are received, the
local authority may not recall the guardianship and must remit the matter to the sheriff for a
decision.
139. Section 61(11) inserts a new section 79A which allows a guardianship order to be applied
for in the three month period prior to an individual’s sixteenth birthday and for that order to
come into effect on the individual’s sixteenth birthday. The new provision is to provide
continuing protection for young adults who lack capacity. At present, an application cannot be
made for an individual aged under sixteen. These guardianship orders will be subject to the
other provisions which currently apply to guardianship orders.
140. Section 61(12) inserts new sub-paragraph (3A) into paragraph 6 of schedule 4 to provide
for the reconsideration under the 2000 Act of the appointments of all welfare and financial
guardians who became such by virtue of being curators bonis, tutors dative or tutors at law prior
to the coming into effect of Part 6 of the 2000 Act and of the appointment of joint guardians to
these transitional guardians. The amendment provides that these guardianships will cease unless
there is an application for renewal within two years of the commencement of this subsection (or,
where the guardian was previously curator bonis to a person under 16 years, within 2 years of the
person becoming sixteen, if that is a longer period). Subsection (12) also inserts the new subparagraph (3B) to provide that new sub-paragraph (3A) does not prevent early termination of
guardianship under the terms of the Act, e.g. where guardianship is recalled.
141. Section 61A inserts new section 81A which strengthens the Public Guardians’s powers to
obtain information when carrying out investigations into the exercise of authority by proxies
under the 2000 Act. Section 81A(1) provides that proxies can be required by the Public
Guardian to provide her with their records and other relevant information. In addition, banks and
other financial institutions can be required by the Public Guardian to provide her with records
and other relevant information about the accounts of the adult concerned. Section 81A(2)
provides that proxies comprise attorneys, withdrawers, persons authorised under intervention
orders and guardians and include former proxies. Section 81A(3) provides for fees to be charged
by fundholders for providing information.
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PART 3
ADULT SUPPORT ETC.: MISCELLANEOUS AMENDMENTS AND REPEALS
Section 62 – Accommodation charges: removal of liability to maintain spouse and child etc.
142. This section repeals sections 42 and 43 of the National Assistance Act 1948 whereby a
spouse or parent of a person resident in accommodation provided or secured by a local authority
under the Social Work (Scotland) Act 1968 or provided with accommodation under section 25 of
the Mental Health (Care and Treatment) (Scotland) Act 2003 can be required to contribute to the
cost of the resident’s care. Section 62 of the Bill includes technical amendments in order to
clarify the provisions in section 65(f) of the National Assistance Act 1948 and section 87(3) of
the Social Work (Scotland) Act 1968, and makes a consequential amendment to section 4(1)(b)
of the Community Care and Health (Scotland) Act 2002 in order to repeal the reference to liable
relatives in that section.
Section 63 – Direct payments: sub-delegation to councils
143. The section amends section 12B(6) of the Social Work (Scotland) Act 1968. The
amendment allows regulations made under section 12B to be more flexible by enabling them to
include provisions delegating functions (including decision-making functions) to local
authorities. The intention is to use the new power immediately to allow local authorities to
determine whether exceptional circumstances exist which would justify using direct payments to
employ a close relative in a particular case.
Section 64 – Adjustments between councils in relation to social services etc.
144. This section clarifies and updates the legislation determining which local authority is
financially responsible for providing community care services when a person moves between
local authority areas. The Scottish Executive’s long established policy and guidance is that
normally the local authority in which a person is ordinarily resident is financially responsible for
the community care services for that person. The current legislation may not support this policy
and the proposed amendments to section 86 of the Social Work (Scotland) Act 1968 (“the 1968
Act”) aim to put the matter beyond doubt. The amendments also update the provisions in
recognition of the changes in the range of services available and the methods of provision.
145. Section 64(1)(a) extends the provision to cover direct payments and makes a
consequential amendment to section 86(1) of the 1968 Act. Section 64(1)(b)(i) introduces a new
provision into section 86(3) of the 1968 to disregard from determining ordinary residence in the
case of a child, any period during which he is provided with accommodation under the 1968 Act
or under section 25 to 27 of the Mental Health (Care and Treatment) (Scotland) Act 2003.
Section 64(1)(b)(ii) updates the statutory references to hospitals.
146. Section 64(1)(c) inserts new subsections into section 86 of the 1968 Act to extend the
provisions for adjustments between local authorities to cover care provided by way of an
arrangement between them.
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147. New section 86(4) and (5) of the 1968 Act supplement the provisions of section 86(1) of
the 1968 Act which allows local authorities who provide or secure services or accommodation
provided under the Acts mentioned in section 86(1) of the 1968 Act to recover the net cost of
doing so from the local authority in whose area the person to whom the care is provided is
ordinarily resident. New section 86(4) and (5) provide that where one local authority (“the
responsible authority”) arranges with another local authority or a third party (“the provider”) for
accommodation to be provided in an area in which the person is not ordinarily resident, so that
the responsible authority can fulfil its obligations under the provisions referred to in new section
86(4)(a) to (c), two consequences flow. First, if the provider is a local authority, then any cost
incurred by the provider is recoverable from the responsible authority: where the provider is a
third party, payment will be governed by the contract between the responsible authority and the
third party provider. Secondly, any period during which the person is accommodated under the
arrangement is to be disregarded in determining the person’s ordinary residence for the purposes
of determining which local authority should fund the net cost of the accommodation.
148. New section 86(6) to (8) also supplement the provisions of section 86(1) of the 1968 Act.
They apply when one local authority (“the other authority”) arranges with another local authority
(“the providing authority”) that the providing authority will arrange services in the providing
authority’s area so that the other authority can fulfil its obligations under the provisions listed in
new section 86(6)(a) to (c). The new subsections provide the Scottish Ministers with the power
to make regulations specifying when the providing authority may recover from the other
authority expenditure incurred in arranging the relevant services where the person for whom the
services are providing is not ordinarily resident in the provider authority’s area.
149. New section 86(7) provides the Scottish Ministers with the power to make regulations
specifying circumstances which are to be taken into account or disregarded when determining a
person’s ordinary residence for the purposes of section 86 of the 1968 Act.
150. New sections 86(8) and (9) supplement the regulation making powers in amended section
86 of the 1968 Act to provide the flexibility needed to keep up to date with changes in the way
services and accommodation are delivered and require any regulations made under new section
86(6) in relation to arrangements dealing with services to be subject to affirmative resolution.
151. New section 86(10) ensures that “local authority” has the same meaning in new section
86(4) to (6) as it does in section 86(1) to (3) of the 1968 Act.
152. Section 66(2) amends section 2 of the Community Care and Health (Scotland) Act 2002
which allows Ministers to determine what is and is not to be regarded as accommodation
provided under section 86 of the 1968 Act so that the meaning of “accommodation” in section 86
of the 1968 Act can remain the same as for section 87(2) and (3) of the 1968 Act.
Section 65 – Application of Social Work (Scotland) Act 1968: persons outwith Scotland
153. Section 65 inserts section 87A into the 1968 Act. This section relates to persons placed in
Scotland by an arrangement made by a local authority in any other part of the United Kingdom
or in the Channel Islands or the Isle of Man. It provides for the Scottish Ministers to make
regulations to amend the 1968 Act as it applies to such persons. Section 5 of the Community
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Care and Health (Scotland) Act 2002 provides powers to enable Scottish local authorities to
make placements to other parts of the United Kingdom, the Channel Islands and the Isle of Man.
Section 5 has not yet been commenced but should these section 5 powers be required, the powers
provided by section 87 of the 1968 Act will also be required to make provision for reciprocal
cases of those placed in Scotland from such other countries. Section 87(2) and (3) supplements
the regulation-making power in section 87(1) of the 1968 Act and requires any regulations made
under section 87(1) to be subject to affirmative resolution.
Section 66 – Public Guardian: interaction with courts
154. This section extends the powers of the Public Guardian to take part in or initiate court
proceedings, when it appears to him or her to be necessary, to safeguard the property or financial
affairs of an adult with incapacity. This new provision will complement the existing provision in
section 12 of the Adults with Incapacity (Scotland) Act 2000 which limits the Public Guardian’s
ability to enter into court proceedings to where this is explicitly tied to an investigation he or she
has carried out. An example of when these new powers might be used is where the Public
Guardian is aware of particular facts about an applicant for guardianship which he or she
considers may impact adversely on an adult’s property or financial interests, derived from prior
dealings with the adult’s affairs rather than from an investigation. In such circumstances the
Public Guardian will be able to inform the court of these facts to protect the adult’s interests, if it
is necessary to do so.
PART 3A
MENTAL HEALTH: MISCELLANEOUS AMENDMENTS AND REPEALS
Section 67 – Review of determination extending compulsory treatment order
155. This section amends section 101(2)(b) of the Mental Health (Care and Treatment)
(Scotland) Act 2003 (“the 2003 Act”). Section 101 applies where a patient is subject to a
Compulsory Treatment Order (“CTO”) made under section 64(4)(a) of the 2003 Act and the
patient’s responsible medical officer makes a determination under section 86 of the 2003 Act
extending the CTO.
156. Section 101(2)(a) requires the Mental Health Tribunal for Scotland (“the Tribunal”) to
review such a determination if the record submitted to the Tribunal with the determination states
that there is a difference between the type(s) of mental disorder that the patient has and the
type(s) of mental disorder recorded in the CTO in respect of which the determination is made, or
that the patient’s mental health officer disagrees with the determination (or has failed to inform
the patient of the matters set out in section 85(2) of the 2003 Act (including the patient’s rights in
relation to the determination)).
157. The amendment to section 101(2)(b) of the 2003 Act (together with new subsections (3)
and (4)) provides a further ground for reviews of determinations under section 86. This ground
comes into play 2 years from the original granting of the CTO if there is a determination under
section 86 extending the CTO for a further year. The effect of this is that there is not to be a
review by the Tribunal under the new section 101(2)(b) of determinations under section 86 in
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respect of the first two year period from the granting of the CTO (i.e. there is not to be a review
of the first two determinations from the granting of the CTO under that section).
158. Thereafter there is to be a review of a determination by the Tribunal if, within the two
year period ending just before the CTO would expire if not extended by that determination, no
application has been made to the Tribunal under section 92, 95, 99 or 100 of the 2003 Act, nor
has there been a review under section 101.
159.

Section 102 sets out the range of powers and duties of the Tribunal on such a review.

Section 67A – Hospital directions and transfer for treatment directions:revocation
160. This section will amend section 207(5), 208(4), 210(2), 212(4) and 215(4) of the 2003
Act so to add an additional test to the criteria for revocation of a patient’s transfer for treatment
direction or hospital direction. The additional test is that the patient’s responsible medical
officer, the Scottish Ministers or the Mental Health Tribunal for Scotland, as the case may be, is
not satisfied that it continues to be necessary for the patient to be subject to the direction.
161. For as long as the patient has a mental disorder and requires to receive treatment by virtue
of meeting the tests at section 206(4)(b) and (c) of the 2003 Act, the present effect of the
provisions dealing with the revocation criteria is that the direction cannot be revoked, meaning
that the patient must remain detained in hospital to receive treatment compulsorily there. The
effect of these amendments is that where the patient has a mental disorder and still requires to
receive treatment, the direction can still be revoked in circumstances where it is no longer
considered necessary for the patient to receive that treatment compulsorily in hospital, thus
allowing the patient to be returned to prison to be treated voluntarily there.
Section 67B – Compulsory treatment orders and compulsion orders: cross-border transfer
of patients etc.
162. This section amends section 289 of the 2003 Act. Section 289 at present allows the
Scottish Ministers to make regulations to make provision for or in connection with the removal
from Scotland of a patient who is subject to a community-based compulsory treatment order or
compulsion order. This amendment extends the scope of this regulation-making power through
the insertion of new subsection (1)(b) of section 289, to allow for regulations to make provision
for or in connection with the reception into Scotland from the rest of the UK, the Isle of Man or
the Channel Islands, of patients subject to corresponding or similar community-based orders.
163. Subsection (1) amends section 289 to provide that regulations made under that provision
may or shall make provision as to certain specified matters. Those matters include making
exceptions as to notification requirements, allowing for powers and immunities to be conferred
on those who are escorting patients who are being removed under the regulations or who are
pursuing or restraining such patients in the event that they abscond, and requiring the reception
of community-based patients into Scotland to take place only with the consent of hospital
managers. In addition, subsection (1) amends section 289 so that regulations may also provide
for amendments or modifications to be made to provisions in the 2003 Act or any other
enactment.
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164. Subsection (2) amends section 309 of the 2003 Act. These are consequential amendments
to extend the scope of the provision allowing regulations to apply absconding provisions in the
2003 Act to patients from other jurisdictions, so that they may apply to non-detained patients as
well as patients who are subject to detention.
165. Subsection (3) amends section 316(1)(c) of the 2003 Act. This is a consequential
amendment to a provision in the 2003 Act regarding the scope of an offence of knowingly
inducing or assisting a patient to abscond or harbouring a patient. The scope of that offence is
extended so that it applies in relation to community-based patients who are being transferred
under section 289 of the 2003 Act.
166. Subsection (4) amends section 326(4)(c) of the 2003 Act, to provide that regulations
made under section 289 of the 2003 Act will be subject to affirmative resolution procedure in the
Scottish Parliament.
Section 67C – Cross-border visits: leave of absence
167. Section 67C(1) inserts a new section 309A into the 2003 Act to provide a power for the
Scottish Ministers to make regulations for and in connection with the keeping in charge of a
person who is subject to escorted leave of absence authorised under legislation in force in
another part of the UK, or in the Isle of Man or the Channel Islands. Such regulations may make
such provision by applying sections 301 to 303 of the 2003 Act, with or without modification, to
such patients. This new provision will enable regulations to make clear the powers of persons
escorting patients under authority conferred under legislation in force in other territories, so that
there is clear authority under the 2003 Act for those persons to continue to escort the patient
whilst in Scotland. Section 67C(2) amends section 326(4)(c) to provide that regulations made
under new section 309A of the 2003 Act will be subject to affirmative resolution procedure in
the Scottish Parliament.
Section 67D – Mental Health Act 1983: repeal of power to return patients absent from
hospital etc.
168. This section repeals sections 88 and 128 of the Mental Health Act 1983, insofar as they
extend to Scotland, in relation to the taking into custody in Scotland of persons who have
absconded from England and Wales, and the offence of inducing or assisting a patient detained
in England and Wales under the Mental Health Act 1983 to abscond. These powers are now
provided for by way of sections 309 and 316 of the 2003 Act.
Section 67E – Assessment orders: amendment of the Criminal Procedure (Scotland) Act
1995
169. This section amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”), as
amended by the 2003 Act. This amendment makes provision in the 1995 Act (by the insertion of
new section 145ZA) that where an accused person is present at the first calling of a case in a
summary prosecution and a court is making the accused subject to an assessment order (to assess
the extent of their mental disorder), the court may adjourn the case without calling on the
accused to plead to any charge against him or her. Such an adjournment may be for a period not
exceeding 28 days or, in the case of a further adjournment, a period not exceeding 7 days. At
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present, the effect of section 144 of the 1995 Act is that in these circumstances the accused must
be called upon to plead at the first calling, when they may be unfit to do so.
170. Section 145 of the 1995 Act already provides for a similar power, where the accused is
present at the first calling, for a court to adjourn the case without calling on the accused to plead
in circumstances where the accused is being remanded in custody or on bail, or ordained to
appear at a fixed diet.
PART 4
FINAL PROVISIONS
Section 68 – Ancillary provisions
171. This allows the Scottish Ministers to make provision ancillary to the Bill in subordinate
legislation.
Section 69 – Minor and consequential amendments and repeals
172. This section gives effect to the schedules to the Bill which amend and repeal provisions
in other Acts.
Section 70 – Orders
173. This sets out the procedure under which the Scottish Ministers can exercise powers which
the Bill gives them to make subordinate legislation.
174. All orders are to be made by statutory instrument (and will be published as such). Most
will be subject to the Scottish Parliament’s negative resolution procedure. Orders under section
68 which make changes to primary legislation will be subject to the Scottish Parliament’s
affirmative resolution procedure. Commencement orders will not be subject to parliamentary
procedure.
175. Subordinate legislation powers which the Bill adds to other Acts will be regulated by the
procedures set out in the Acts into which they are inserted.
Section 71 – Commencement
176. This section commences sections 68, 70, 71 and 72 on the day on which the Bill receives
Royal Assent. It gives the Scottish Ministers power to by order appoint the days on which other
provisions are to be commenced.
Section 72 – Short title
177.

This section gives the Act its short title.
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Schedule 1 – Minor and consequential amendments
Paragraph 2
178. Subparagraph (a) amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)
to provide that a guardianship order cannot be made under the 1995 Act if there is an existing
guardianship order made under the 2000 Act which makes the same provision as that applied for.
Paragraph 4
179. This paragraph amends the Mental Health (Care and Treatment) (Scotland) Act 2003 to
reduce the minimum number of medical commissioners which the Commission is required to
appoint to one. This change reflects the Commission’s reduced role in relation to the discharge
of patients under the new Act.
Schedule 2 – Repeals
180. The repeals to the Solicitors (Scotland) Act 1980 provide that disqualification is no
longer to be linked to guardianship and remove obsolete references to curators bonis.
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ADULT SUPPORT AND PROTECTION (SCOTLAND)
BILL
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

Purpose
1.
This Supplementary Memorandum has been prepared by the Scottish Executive to
accompany the Adult Support and Protection (Scotland) Bill following Stage 2 consideration of
that Bill, which concluded on 19th December 2006. It has been produced in accordance with
Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the Subordinate
Legislation Committee in accordance with Rule 9.7.9.
2.
It details further provisions in the Adult Support and Protection (Scotland) Bill,
introduced by amendment at Stage 2, that confer powers to make subordinate legislation and a
power which has been removed from the Bill. This supplementary Memorandum should be read
in conjunction with the original Memorandum. It does not form part of the Bill and has not been
endorsed by the Parliament.
PART 1 – PROTECTION OF ADULTS AT RISK FROM HARM
Delegated power removed from the Bill
Section 3(2) – Power to amend the ‘adult at risk’ definition
Power conferred on:
The Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
3.
Section 3(2) of the Bill as introduced conferred a power on Scottish Ministers to amend
the definition of an adult at risk by Statutory Instrument, subject to affirmative procedure.
Justification for removing this power
4.
By virtue of an amendment at Stage 2, the ability of Scottish Ministers to amend the
definition of an adult at risk was removed. This was done in response to a comment made by the
Health Committee and ensures that if the definition requires to be amended in the future it will
have to be achieved through changes to primary legislation. This is felt to be appropriate for a
provision so fundamental to the purpose of the legislation.
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Section 23A(2) - Power to prescribe other classes of person who are obliged to notify an
adult at risk of the granting, variation or recall of a banning or temporary banning order.
Power conferred on:
Lord President of Court of Session
Power exercisable by:
Act of Sederunt
Parliamentary procedure: None
Justification for taking this power
5.
Section 23A was introduced by amendment at Stage 2. It requires the applicant for a
banning order or temporary banning order, (where he or she is not the adult at risk), or such other
person as may be prescribed in Rules of Court, to deliver the documents set out at subsection (3)
to the adult at risk, and to any other person with an interest in the adult’s well-being or property.
This is to ensure that the adult at risk, and persons interested in the adult’s well-being and
property, are notified of the granting of an order following an application by a third party and
that they have possession of all the documents that are relevant for the purposes of enforcement.
As it is important to avoid mistakes being made in the proper service of documents, it is
considered that flexibility is necessary to enable a different person, e.g. a sheriff officer, to
deliver the required documents. Proceeding in this way avoids the need for primary legislation
to effect procedural changes in ensuring that the necessary persons are informed.
6.
It is therefore submitted that it is appropriate for Rules of Court to determine whether
delivery of the documents, as set out in subsection (3), to the adult at risk (or other person as may
be specified by the sheriff) can be carried out by a person other than the applicant for the order.
7.
The Rules of Court will be made by Act of Sederunt and, therefore, attract no
parliamentary procedure.
PART 2 –ADULTS WITH INCAPACITY
Section 53(7) - inserts new subsection 22A(2)(b) in the 2000 Act.
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
8.
Section 22A provides for the revocation of powers of attorney. Section 22A(2)(b)
provides that revocation of a power of attorney must incorporate a certificate in the prescribed
form by a practising solicitor or by a member of another prescribed class that he has interviewed
the granter immediately before the granter subscribed the document; he is satisfied that at the
time the revocation is made the granter understands its effect and he has no reason to believe that
the granter is acting under undue influence or that any other factor vitiates the revocation. These
two new regulation making powers link to the existing scheme for the registration of powers of
attorney under the 2000 Act where Scottish Ministers may prescribe the form of the certificate
and also the classes of those who can sign certificates for the registration of powers of attorney.
It is anticipated that the prescribed classes of those who can sign this certificate will be the same
as the prescribed classes under sections 15(3)(c) and section 16(3)(c) which are practising
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members of the Faculty of Advocates and registered medical practitioners. The prescribed
certificate will be slightly different as it will relate to a revocation of a power of attorney.
Justification for taking this power
9.
It is appropriate that the provision to determine the classes of persons who can sign
certificates be made by subordinate legislation. This will allow for flexibility to ensure that
should any new appropriate classes emerge, it will be possible to expand the classes if consultees
agree. This is in line with the policy objective of improving access to the 2000 Act.
10.
It is appropriate for operational matters such as the provision of forms to be dealt with by
subordinate legislation which will be the subject of consultation. Both reflect the current
procedures in the 2000 Act relating to registration of powers of attorneys.
11.
Any secondary legislation made under these provisions will be subject to annulment in
pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is
considered appropriate as these are operational details and this reflects the procedure set out in
the 2000 Act relating to the registration of powers of attorney. As a matter of practice any
secondary legislation will be made after consultation with stakeholders.
Section 54 - replaces Part 3 of the 2000 Act and inserts sections 24A-33 in the 2000 Act.
12.
The following supersedes paragraphs 25, 26 (as it relates to Part 3 of the 2000 Act) and
28 of the Delegated Powers Memorandum.
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
13.
These sections replace the existing Part 3 of the 2000 Act, which allows an individual to
apply to the Public Guardian for the authority to access funds for an adult’s day to day living
expenses. There were a significant number of changes already in the Bill which are incorporated
in the revised Part 3 of the 2000 Act. The revised Part 3 also includes further amendments to
allow for the opening of bank accounts, the authorisation of a wider range of one-off transfers
and withdrawals, a key change to how organisations may apply and how their fitness is to be
judged and the possibility of using a third account as part of the scheme. A number of provisions
relate to the power of Scottish Ministers to prescribe the form and content of registers maintained
by the Public Guardian.
14.
We will be consulting on the details of what is to be prescribed and the following
provides an indication of what these might be. Sections 24A(2)(d), 24D(7), 25(3)(b) and 4(a),
26B(4)(a), 26D(4), 26E(3)(a), 26F(3)(a), 26G(4)(a), 27B and 27E(2) contain delegated powers.
Justification for taking this power
15.
All of the delegated powers relate to operational and procedural matters for the Public
Guardian and include the details which require to be registered when she grants an application
under this Part, the form which a medical certificate should take and the period within which
3


695

This document relates to the Adult Support and Protection (Scotland) Bill as amended at Stage 2
(SP Bill 62A)

objections must be lodged when the Public Guardian proposes to refuse an application under Part
3. Subordinate legislation is appropriate for this level of detail. It also allows the Department to
consult on this detail before making the regulations. All of the delegated powers reflect the
provisions in the original Part 3 of the 2000 Act dealing with an application to intromit with
funds but extended to cover the wider range of applications which will be possible under new
Part 3.
16.
Any subordinate legislation made under these provisions will be subject to annulment in
pursuance of a resolution of the Scottish Parliament. This procedure is considered appropriate as
subordinate legislation will set out the operational detail of the scheme rather than the scheme
itself and any secondary legislation will be made after consultation with stakeholders. This also
reflects the procedures set out in the original Part 3 of the 2000 Act.
17.
Section 24A sets out the general purpose of intromissions with funds and the type of
expenditure which may be authorised. Under section 24A(2)(d), these include any prescribed
fees charged by the Public Guardian. This is not a new delegated power and is a repeat of
section 28(1)(d) of the old Part 3.
18.
Section 24D provides that the Public Guardian may on application authorise the opening
of an account in the adult’s name if the adult has no account or does not have a suitable account
for the purposes of intromitting with funds. Under section 24D(7) the applicant is required to
notify prescribed details of the account to the Public Guardian once it has been opened. This is a
new delegated power. It is intended to prescribe details such as name of account, fundholder,
type of account, sort code and account number.
19.
Section 25 provides for an application to be made to the Public Guardian for a withdrawal
certificate authorising the applicant to intromit with an adult’s funds and sets out who may apply.
Applications can now be made by organisations and by individuals jointly. Section 25(3)(b)
provides that an application to intromit can only be granted if prescribed particulars of an
account authorised to be opened under section 24D are notified to the Public Guardian. Section
25(4)(a) provides that when the Public Guardian grants an application she must enter prescribed
particulars in the register. Section 25(3)(b) contains a new delegated power. The prescribed
details will be the same as those required under section 24D(7) above. Section 25(4)(a) is a
repeat of section 26(4)(a) of the old Part 3.
20.
Section 26B provides for the making of applications to intromit with funds by joint
withdrawers and, under 26B(4)(a), the Public Guardian must enter prescribed particulars in the
register when granting the application. This is a new delegated power. It is intended to prescribe
details of the adult, all withdrawers, the fact that they are joint withdrawers, and the date of
expiry of the authority.
21.
Section 26D provides for the appointment of a reserve withdrawer either at the time of
the original application or at some later date on application by the main withdrawer and is
designed to ensure continuity for the adult. Under 26D(4) when the Public Guardian grants the
application she must enter prescribed particulars in the register. This is a new delegated power.
It is intended to prescribe details of the adult, all withdrawers, whether or not they are active and
the date of expiry of the authority.
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22.
Section 26E provides for a reserve withdrawer’s authority to act. Under 26E(3)(a) the
Public Guardian must enter prescribed particulars in the register when she is notified that a
reserve withdrawer requires to be authorised to intromit for a specific period. This is a new
delegated power. It is intended to prescribe as with section 26D details of the adult, all
withdrawers, whether or not they are active and the date of expiry of the authority.
23.
Section 26F covers the variation of a withdrawal certificate. Under 26F(3)(a) when the
Public Guardian decides to vary a withdrawal certificate, she must enter prescribed particulars in
the register. This is a new delegated power. It is intended to prescribe that there should be
recorded the fact that the certificate has been varied. In practice this would be added alongside
the original entry in the register.
24.
Similarly when the Public Guardian grants an application for authority to transfer funds
under section 26G she must enter prescribed particulars in the register in terms of section
26G(4)(a). This is a new delegated power. It is anticipated that this will include the fact that a
certificate has been granted but, as with all of the new delegated powers, we will be consulting
on the extent to which particulars should be recorded.
25.
Section 27B provides that medical certificates which accompany the range of applications
under the new Part 3 must be in the prescribed form. This is a new power in relation to sections
24C and 24D. For applications under section 25 it is a repeat of section 26(1)(f). It is
anticipated that the form would be the same or similar for all applications.
26.
Section 27E(2) provides that where the Public Guardian proposes to refuse an application
under Part 3, she must advise the applicant of the prescribed period within which s/he may
object. This is a new power in relation to sections 24C, 24D, 26B, 26D, 26F and 26G. For
applications under section 25 it is a repeat of section 26(7). It is anticipated that the period will
be the same for all sections which would be 21 days.
Section 61(d) - inserts section 57 (6B)(c) in the 2000 Act
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
27.
This subsection has been amended to substitute a new section 57(6B)(c) in the 2000 Act
(paragraphs 29-30 of the Delegated Powers Memorandum). The purpose behind this amendment
is to bring this provision in line with the language used in section 49 of the Bill on
recommendation by the Subordinate Legislation Committee. It provides that the Scottish
Ministers must consult the Mental Welfare Commission before making regulations under the
power in this section and that the “relevant medical practitioners” must be described in the
regulations by reference to skills, qualifications, experience or otherwise.
Justification for taking this power
28.
It is appropriate to allow for the extension of the classes of ‘relevant medical
practitioners’ who can provide a report to support a guardianship application by subordinate
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legislation. This ensures flexibility should other categories emerge following the development of
training. This accords with the policy objective of ensuring accessibility to the 2000 Act.
29.
Any secondary legislation made under this provision will be subject to annulment in
pursuance of a resolution of the Scottish Parliament. Its exercise is constrained by the terms of
the primary legislation in that there is a requirement to consult the Mental Welfare Commission
and because any extension to the categories must be by reference to skills, qualifications,
experience or otherwise. This procedure is considered appropriate because of these constraints
and the need for flexibility. In addition any secondary legislation will be made after consultation
with stakeholders.
Section 61(2A) - replaces section 60(3) of the 2000 Act
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
30.
This new subsection of the Bill substitutes subsection (3) of section 60 of the 2000 Act to
provide a simplified process for renewal of guardianship. At present the renewal process is the
same as that for the initial appointment. The aim of introducing a simplified renewal process is
to ensure that where the need for guardianship has been established, the renewal process should
be as streamlined as possible, while still ensuring that the rights of the adult are protected. It
contains delegated powers for Scottish Ministers to prescribe the forms which reports by the
medical practitioner, the mental health officer and the Public Guardian must take.
Justification for taking this power
31.
All of the delegated powers relate to operational and procedural matters. The level of
detail required is best dealt with in subordinate legislation. They reflect the provisions in
sections 53 and 57 of the 2000 Act relating to applications for intervention and guardianship
orders.
32.
Any secondary legislation made under these provisions will be subject to annulment in
pursuance of a resolution of the Scottish Parliament. This procedure is considered appropriate as
these matters are procedural and reflects what is already set out for guardianship in section 57 of
the 2000 Act. As a matter of practice there would be consultation with stakeholders before
subordinate legislation is made.
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PART 3A: MENTAL HEALTH: MISCELLANEOUS AMENDMENTS AND REPEALS
Section 67B - Compulsory treatment orders and compulsion orders: cross-border transfer
of patients etc.
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
33.
Section 67B was introduced by an amendment at Stage 2. It amends sections 289 and 309
of the Mental Health (Care and Treatment) (Scotland) Act 2003. Section 289(1) of the 2003 Act,
as passed, conferred a power on the Scottish Ministers to make regulations providing for the
transfer from Scotland of patients subject to a community-based compulsory treatment order or
compulsion order to a place outwith Scotland. The scope of this regulation making power has
been extended through the insertion of new subsection (1)(b) of section 289 so that regulations
made by the Scottish Ministers under that provision may make corresponding provision for the
reception of patients on similar community-based orders into Scotland from other parts of the
UK.
34.
Section 67B also amends section 289 of the 2003 Act to make clear that regulations made
under that provision may, or shall, make provision in relation to certain specific matters, whether
relating to the transfer of patients to Scotland, the transfer of patients from Scotland, or both.
These matters include allowing regulations to make exceptions to notification requirements
(subsection (2XA) and allowing for powers and immunities to be conferred on persons who are
escorting patients who are being moved under the regulations, or are pursuing or restraining a
patient or taking a patient into custody if they abscond while being so removed (subsection
2ZA). In addition, in relation to the reception of patients in Scotland, there is a requirement for
those regulations to provide for such reception to take place only with the consent of hospital
managers, who undertake to appoint a responsible medical officer (subsection 2YA). Section
67B also amends section 289 so that regulations may also provide for amendments or
modifications to be made to the 2003 Act or any other enactment, for example to provide that
patients transferring into Scotland are formally assessed by the responsible medical officer
(subsection 2ZA).
35.
Consequently, section 67B also amends section 309 of the 2003 Act. Section 309
currently confers a power on Scottish Ministers to make regulations which make provision
regarding absconding patients (by applying section 301 to 303 of the Act to such patients) from
other jurisdictions who are subject to measures corresponding or similar to detention.
Subsection (2) of section 67B extends the scope of that regulation making power so that it now
includes absconding patients from other jurisdictions who are subject to compulsory measures
other than detention.
Justification for taking this power
36.
It is necessary to extend the existing regulation making powers under sections 289 and
309 of the 2003 Act because the Act currently makes no provision to receive on transfer into
Scotland patients from other UK territories who are subject to compulsory measures in the
community other than detention. This is because at the time the 2003 Act was passed there was
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no similar provision relating to compulsory measures in the community applicable in those
territories. However, provisions are now being made in other UK territories (for example, in the
current Mental Health Bill at Westminster) which authorise community-based measures rather
than detention in hospital.
37.
It is accordingly necessary to extend the scope of the existing regulation making power in
the 2003 Act so that regulations may make provision for possible transfers of such patients to
Scotland. As a consequence of this, it is necessary to specify certain matters that the regulations
may or shall make provision for.
38.
Reciprocal arrangements are currently being made in the Mental Health Bill to enable the
transfer of community patients from England and Wales to Scotland and it is expected that
similar reciprocal arrangements will also be made in Northern Ireland, the Channel Island and
the Isle of Man in due course.
39.
All provision in the 2003 Act in relation to cross border matters is made by way of
regulations made by the Scottish Ministers. It is considered that subordinate legislation is the
most appropriate approach in order to provide flexibility in the exercise of these powers.
Statutory provisions in other territories may be subject to change and it is considered appropriate
to maintain flexibility and extend the regulation-making powers that already exist in section 289.
This is also consistent with the approach taken in relation to cross border transfers involving
detained patients by way of regulations made under section 290 of the 2003 Act.
40.
By virtue of an amendment made to section 326(4)(c) of the 2003 Act at Stage 2,
regulations made under section 289 will now be subject to draft affirmative procedure. It is
considered that this provides the appropriate level of security by the Scottish Parliament, given
that a power is now included in section 289 for regulations to amend or modify the 2003 Act or
another enactment. This is consistent with the level of scrutiny that applies to regulations made
under section 290 of the 2003 Act in relation to the cross border transfer of detained patients.
Regulations made under section 309 of the 2003 Act will also remain subject to draft affirmative
procedure.
Section 67C - Cross-border visits: leave of absence
Power conferred on:
The Scottish Ministers
Power exercisable by:
Regulations made by Statutory Instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
41.
Section 67C was introduced as an amendment at Stage 2. It inserts a new provision,
section 309A, into the Mental Health (Care and Treatment) (Scotland) Act 2003. This section
was introduced to make provision for short term cross-border visits (for example, for a patient to
attend a funeral). The cross border transfer provisions already in place under the Mental Health
(Care and Treatment) (Scotland) Act 2003 and the Mental Health Act 1983 are designed only for
permanent or long term transfer.
42.
There is already a power for Scottish Ministers to make regulations under section 309 of
the 2003 Act to make provision (by applying section 301 to 303 of the Act) regarding
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absconding patients from other jurisdictions who are subject to measures corresponding or
similar to detention in hospital.
43.
Section 67C will insert a new section 309A into the 2003 Act to provide for a power for
Scottish Ministers to make regulations for and in connection with the keeping in charge of a
person who is subject to escorted leave of absence authorised under legislation in force in
England, Wales, Northern Ireland, the Isle of Man or the Channel Islands. The regulations may
make such provision by applying section 301 to 303 of the 2003 Act, with or without
modification, to such patients.
Justification for taking this power
44.
The additional power for Scottish Ministers to make regulations under section 309A is
required to put beyond doubt the powers of the person or persons escorting the patient under the
authority in legislation in force in the other territory so that there is clear authority under the
2003 Act for that person or those persons to continue to escort the patient while in Scotland. This
will be distinct from the existing powers of escorts to retake the patient should they attempt to
abscond, by virtue of regulations made under section 309 of the 2003 Act.
45.
All provision in the 2003 Act in relation to cross border matters is made by way of
regulations made by the Scottish Ministers. It is considered that subordinate legislation is the
most appropriate approach in order to provide flexibility in the exercise of these powers.
Statutory provisions in other territories may be subject to change and it is considered appropriate
to maintain flexibility. This is also consistent with the approach taken in relation to the
application of absconding provisions in the 2003 Act to patients from other jurisdictions by way
of regulations made under section 309 of the 2003 Act.
46.
By virtue of an amendment made to section 326(4)(c) of the 2003 Act at Stage 2,
regulations made under section 309A will be subject to affirmative procedure. It is considered
that this provides the appropriate level of security by the Scottish Parliament, given that a power
is now included in section 309A for regulations to modify specified provisions in the 2003 Act.
This is consistent with the level of scrutiny that applies to regulations made under section 309 of
the 2003 Act in relation to the application of absconding provisions to patients from other
jurisdictions.
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Subordinate Legislation Committee
9th Report, 2007 (Session 2)
Adult Support and Protection (Scotland) Bill as amended at stage 2
The Committee reports to the Parliament as follows—
1.
At its meeting 6 February 2007, the Committee considered the inserted or
substantially amended delegated powers provisions in the Adult Support and
Protection (Scotland) Bill as amended at Stage 2. The Committee reports to the
Parliament on such provisions under Rule 9.7.9 of Standing Orders.
2.
Under Rule 9.7.10, the Executive provided the Parliament with a
supplementary delegated powers memorandum 1 .
Delegated powers
3.
The Committee considered all of the powers as set out in the Supplementary
DPM and is content with sections: 23A(2), 53(7), 54, 61(2A), 67B and 67C .
4.
The Committee noted that the power to allow Scottish Ministers to amend the
definition of “adult at risk” has been removed. The Committee welcomed this
change, which was made to section 3(2) in response to concerns it raised at Stage
1, which the Health Committee supported.
5.
The Committee also welcomed the Executive’s response to the Committee’s
concerns in relation to the drafting of 61(1)(d) which relates to applications for
guardianship orders under the Adults with Incapacity (Scotland) Act (“the 2000
Act”). The Committee notes that Scottish Ministers must now consult the Mental
Welfare Commission before making regulations and “relevant medical
practitioners” must be described in the regulations by reference to skills,
qualifications, experience or otherwise. The Committee also notes that the
Executive has redrafted section 64(1)(c) to address a drafting error identified by
this Committee and has responded to points raised in relation to sections 55(1)
and 56(2) (of the Bill as introduced) in relation to the definition of “prescribed in the
2000 Act.

1

Supplementary Delegated Powers Memorandum

SP Paper 734

1
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Adult Support and Protection (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Section 1 to 69
Section 70 to 72

Schedule 1 and 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 6
Dr Jean Turner
1

In section 6, page 3, line 33, at end insert—
<(1A) Subsection (1B) applies where—
(a) a council officer visits, under subsection (1), a person whom the officer considers
may be an adult at risk, and
(b) the visit is being undertaken to assist a council, under section 4, to inquire about
the person’s well-being.
(1B) The officer must—
(a) be accompanied by a doctor, and
(b) take reasonable steps to ensure that the doctor is from the general practice with
which the person is registered.>
Section 8
Lewis Macdonald

2

In section 8, page 4, line 11, at end insert—
<( )

A person must be informed of the right to refuse to be examined before a medical
examination is carried out (whether under this section or in pursuance of an assessment
order).>
Section 11

Lewis Macdonald
3

In section 11, page 5, line 25, at end insert <, and
( ) as to the availability and suitability of the place at which the person is to be
interviewed and examined.>

SP Bill 62A-ML
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Section 49
Dr Jean Turner
4

In section 49, page 21, line 32, at end insert—
<( )

In particular, an order made under subsection (1) must specify that any individual who
has been authorised by a council to perform functions must have been registered as a
social worker for at least 12 months on—
(a) the register maintained by the Scottish Social Services Council under section
44(1) of the Regulation of Care (Scotland) Act 2001 (asp 8), or
(b) a register prescribed by order under section 52(2)(b) of that Act.>
After section 51

Lewis Macdonald
9

After section 51 insert—
<Applications and proceedings: sheriff to consider adult’s wishes and feelings
After section 3(5) of the 2000 Act insert—
“(5A) In determining an application or any other proceedings under this Act, the
sheriff shall, without prejudice to the generality of section 1(4)(a), take account
of the wishes and feelings of the adult who is the subject of the application or
proceedings so far as they are expressed by a person providing independent
advocacy services.
(5B) In subsection (5A), “independent advocacy services” has the same meaning as
it has in section 259(1) of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13).”.>
Section 53
Mrs Nanette Milne

23

In section 53, page 24, line 19, at end insert <, by a person qualified and practising as a solicitor,
notary public, commission for oaths or equivalent in a jurisdiction outwith Scotland (in this
section and in section 16, a “foreign solicitor”),
( ) in sub-paragraph (i) at end insert “(and where he is a foreign solicitor, that
he has witnessed that subscription)”,>

Mrs Nanette Milne
24

In section 53, page 24, line 22, at end insert <, foreign solicitor”,>
Mrs Nanette Milne

25

In section 53, page 24, line 35, at end insert <or a foreign solicitor”,
( ) in sub-paragraph (i), at end insert “(and where he is a foreign solicitor, that
he has witnessed that subscription)”,>
2
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Mrs Nanette Milne
26

In section 53, page 24, line 38, at end insert <, foreign solicitor”,>
Section 54
Lewis Macdonald

10

In section 54, page 37, line 18, at end insert—
<( )

A notice under subsection (1) must be given within 7 days of the date of the
change to which it relates.>

Lewis Macdonald
11

In section 54, page 38, line 18, at end insert—
<( )

The Public Guardian must on suspending or terminating the authority of the
withdrawer enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii).>

Lewis Macdonald
12

In section 54, page 39, line 2, at end insert—
<31BB

Duration of certificates issued under section 24C, 24D, and 26G etc.

(1)

A certificate issued under section 24C, 24D or 26G is valid for such period as
it may specify.

(2)

But the Public Guardian may cancel the certificate at any time before the end
of any period so specified.

(3)

The Public Guardian must without delay intimate such a cancellation to—
(a) the person to whom the certificate was issued,
(b) where the certificate was issued under section 26G, the fundholder of the
original account, and
(c) such other persons as the Public Guardian thinks fit.>
Section 60

Lewis Macdonald
13

In section 60, page 40, leave out from line 39 to line 6 on page 41
Section 61
Lewis Macdonald

14
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In section 61, page 42, line 33, leave out subsection (1A)

3

Mrs Nanette Milne
27

In section 61, page 42, line 33, after <Act> insert—
<( ) in subsection (1)(b) after <Act> insert “or any other enactment”>
Lewis Macdonald

15

In section 61, page 47, line 13, at end insert—
<(3D) The Public Guardian must take reasonable steps to give notice of the effect of
sub-paragraph (3A) to any person who—
(a) is a guardian to an adult by virtue of this schedule;
(b) was a curator bonis to that adult; and
(c) has not applied for renewal of guardianship.
(3E) A local authority must take reasonable steps to give notice of the effect of subparagraph (3A) to any person who—
(a) is a guardian to an adult residing within the local authority’s area by
virtue of this schedule;
(b) was a tutor dative or tutor-in-law to that adult; and
(c) has not applied for renewal of guardianship.”.>
After section 63
Lewis Macdonald

16

After section 63 insert—
<Power to help incapable adults to benefit from social services etc.
After section 13 of Social Work (Scotland) Act 1968 (c.49) insert—
“13ZA

5

(1)

Provision of services to incapable adults
Where—
(a) a local authority have decided under section 12A of this Act that an
adult’s needs call for the provision of a community care service, and
(b) it appears to the local authority that the adult is incapable in relation to
decisions about the service,
the local authority may take any steps which they consider would help the
adult to benefit from the service.

10

15

(2)

Without prejudice to the generality of subsection (1) above, steps that may be
taken by the local authority include moving the adult to residential
accommodation provided in pursuance of this Part.

(3)

The principles set out in subsection (2) to (4) of section 1 of the 2000 Act
apply in relation to any steps taken under subsection (1) above as they apply to
interventions in the affairs of an adult under or in pursuance of that Act.

(4)

Subsection (1) does not authorise a local authority to take steps if they are
aware that—

4
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(a) there is a guardian or welfare attorney with powers relating to the
proposed steps;

20

(b) an intervention order has been granted relating to the proposed steps; or
(c) an application has been made (but not yet determined) for an
intervention order or guardianship order under Part 6 of the 2000 Act
relating to the proposed steps.

25

(5)

In this section—
(a) “the 2000 Act” means the Adults with Incapacity (Scotland) Act 2000
(asp 4);
(b) “adult” has the meaning given in section 1(6) of the 2000 Act;
(c) “community care service” has the meaning given in section 5A of this
Act;

30

(d) “incapable” has the meaning given in section 1(6) of the 2000 Act;
(e) “intervention order” is to be construed in accordance with section 53 of
the 2000 Act”;
(f) the reference to a guardian includes a reference to—

35

(i)

a guardian appointed under the 2000 Act; and

(ii) a guardian (however called) appointed under the law of any
country to, or entitled under the law of any country to act for, an
adult during his incapacity, if the guardianship is recognised by the
law of Scotland;

40

(g) the reference to a welfare attorney includes a reference to—
(i)

a welfare attorney within the meaning of section 16 of the 2000
Act; and

(ii) a person granted, under a contract, grant or appointment governed
by the law of any country, powers (however expressed) relating to
the granter’s personal welfare and having effect during the
granter’s incapacity.”.>

45

Mrs Nanette Milne
16A As an amendment to amendment 16, line 25, at end insert <or
( ) it is likely that such an application will be made.>
After section 67
Lewis Macdonald
17

After section 67, insert—
<Compulsion orders: revocation
(1)

In section 183(5)(b)(ii) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13) substitute—
“(ii)
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either—

5

(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or
(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.
(2)

In section 184(4)(b)(ii) of that Act substitute—
“(ii)

either—
(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or
(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.

(3)

In section 188(4)(b)(ii) of that Act substitute—
“(ii)

either—
(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or
(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.

(4)

In section 193(4)(b)(ii) of that Act substitute—
“(ii)

either—
(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or
(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.>
After section 67C

Lewis Macdonald
18

After section 67C, insert—
<Applications to the Mental Health Tribunal for Scotland
After paragraph 13 of schedule 2 to the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13), insert—
“Withdrawn applications to be disregarded for certain purposes
13A

For the purposes of sections 101(3)(c), 189(2)(a)(ii) and (b)(ii) and
213(2)(a)(ii) and (b)(ii) of this Act, an application to the Tribunal which is
withdrawn by the applicant before it is determined is to be treated as not
having been made.”.>

6
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Schedule 2
Lewis Macdonald
19

In schedule 2, page 58, line 23, column 2, at beginning insert—
<Section 142.>
Section 71
Lewis Macdonald

21

In section 71, page 55, line 2, at end insert—
<( )

Sections (Power to help incapable adults to benefit from social services etc.),
(Compulsion orders: revocation) and 67A come into force on the day after Royal
Assent.>

Lewis Macdonald
22

In section 71, page 55, line 3, after <3A> insert <(except sections (Power to help incapable
adults to benefit from social services etc.), (Compulsion orders: revocation) and 67A)>
Long Title
Lewis Macdonald

20
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In the long title, page 1, line 9, leave out from <adjust> to <reviewed;> on line 10 and insert
<amend the law relating to mentally disordered persons;>

7

Adult Support and Protection (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.

Groupings of amendments
Note: The time limits indicated are those set out in the timetabling motion to be
considered by the Parliament before Stage 3 proceedings begin. If that motion is
agreed to, debate on the groups above each line must (subject to Rules 9.8.4A and
9.8.5A of Standing Orders) be concluded by the time indicated, although amendments
in those groups may still be moved formally and disposed of later in the proceedings.

Group 1: Visits: accompaniment by a doctor
1
Group 2: Medical examinations: right to refuse consent
2
Group 3: Criteria for granting assessment orders
3
Group 4: Authorised persons: council officers
4
Debate to end no later than 25 minutes after proceedings begin
_____________________________________________________________________
Group 5: Adults with incapacity: independent advocacy services and
guardianship orders
9, 13, 14, 27
Notes on amendments in this group
Amendment 14 pre-empts amendment 27
Group 6: Powers of attorney: “foreign solicitors”
23, 24, 25, 26
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Group 7: Withdrawers: notice of change of address and duration of certificates
etc
10, 11, 12
Group 8: Adults with incapacity: transitional guardians
15
Debate to end no later than 45 minutes after proceedings begin
_____________________________________________________________________
Group 9: Power to help incapable adults benefit from social services etc
16, 16A
Group 10: Revocation of compulsion orders and applications to the Mental
Health Tribunal for Scotland
17, 18, 20
Group 11: Repeal of section 142 of the Mental Health Act 1983
19
Group 12: Commencement of certain provisions in Parts 2 and 3A
21, 22
Debate to end no later than 1 hour and 10 minutes after proceedings begin
_____________________________________________________________________
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 56 Session 2
Meeting of the Parliament
Thursday 15 February 2007
Note: (DT) signifies a decision taken at Decision Time.
Adult Support and Protection (Scotland) Bill - Stage 3: The Bill was
considered at Stage 3.
The following amendments were agreed to without division: 2, 3, 9, 10, 11, 12,
13, 14, 15, 16, 17, 18, 19, 21, 22 and 20.
The following amendments were disagreed to (by division)—
1 (For 18, Against 84, Abstentions 0)
4 (For 23, Against 64, Abstentions 0)
Amendment 23 was moved and, with the agreement of the Parliament,
withdrawn.
The following amendments were not moved: 24, 25, 26 and 16A.
Amendment 27 was pre-empted.
Adult Support and Protection (Scotland) Bill – Stage 3: The Deputy
Minister for Health and Community Care (Lewis Macdonald) moved S2M5362—That the Parliament agrees that the Adult Support and Protection
(Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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32288

Business Motion
14:58
The Presiding Officer (Mr George Reid): The
next item of business is consideration of business
motion S2M-5580, in the name of Margaret
Curran, on behalf of the Parliamentary Bureau,
setting out a timetable for stage 3 consideration of
the Adult Support and Protection (Scotland) Bill.
Motion moved,
That the Parliament agrees that, during Stage 3 of the
Adult Support and Protection (Scotland) Bill, debates on
groups of amendments shall, subject to Rule 9.8.4A, be
brought to a conclusion by the time limit indicated, each
time limit being calculated from when the Stage begins and
excluding any periods when other business is under
consideration or when a meeting of the Parliament is
suspended (other than a division following the first division
in the afternoon being called) or otherwise not in progress:
Groups 1 - 4:

25 minutes

Groups 5 - 8:

45 minutes

Groups 9 - 12:

1 hour and 10 minutes.—[George Lyon.]

Motion agreed to.
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Adult Support and Protection
(Scotland) Bill: Stage 3
15:00
The Deputy Presiding Officer (Trish
Godman): The next item of business is stage 3
proceedings on the Adult Support and Protection
(Scotland) Bill. Members should have in front of
them the bill as amended at stage 2—SP bill
62A—the marshalled list, which contains all the
amendments that have been selected for debate,
and the groupings, which I have agreed.
The division bell will sound and proceedings will
be suspended for five minutes for the first division
of the afternoon. The period for voting on the first
division will be 30 seconds. Thereafter, I will allow
a period of one minute for voting on the first
division after a debate. All other divisions will be
30 seconds.
Section 6—Visits
The Deputy Presiding Officer: Group 1 is on
visits: accompaniment by a doctor. Amendment 1,
in the name of Dr Jean Turner, is the only
amendment in the group.
Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): Amendment 1 seeks to ensure that when a
council officer enters someone’s house or place of
residence—which could be anywhere, for example
a nursing home or a hospital ward—to determine
whether the person is an adult at risk of harm, they
will be accompanied by a doctor, who, preferably,
will be the person’s own general practitioner, if
they can be found. I have made the proposal
because I realise from my own experience how
traumatic it is to enter someone’s home to section
them or to have them removed for treatment
because they are self-harming.
We must remember that the numbers of elderly
people and people with special needs in the
community will grow. Many elderly people who live
in their own homes are terrified of being taken into
a nursing home or some other form of
accommodation. The issue was highlighted for me
recently, when one of my constituents refused any
help from NHS 24. If we had been able to send in
a doctor, the situation would have been resolved
quite easily. I know from past experience that
doctors often enter situations that they think they
will not be able to manage, but as soon as the
person sees a doctor from their practice or one
whom they know, the situation is defused.
Amendment 1 would also allow the medical
examination that is envisaged under the bill to be
undertaken in the adult’s home, so it would not be
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necessary for them to be removed to another
place.
As a former GP, I recognise that my proposal
might place an additional burden on GPs, but the
evidence that the Health Committee received
suggested that it would not be an enormous
burden. Doctors would have to make such visits
on only a handful of occasions a year. I commend
the amendment to Parliament.
I move amendment 1.
Euan Robson (Roxburgh and Berwickshire)
(LD): Amendment 1 is similar to an amendment
that was debated at stage 2. Although I recognise
the good intentions behind it, I have reservations
that its provisions would be inflexible, and might
give rise to circumstances in which a visit could
not go ahead because a GP was not available.
The intent of amendment 1 could be secured
perhaps in secondary legislation, but probably in a
code of practice or guidance. That would be better
than cementing it into statute in a way that could
lead to unforeseen undesirable situations arising.
The Deputy Minister for Health and
Community Care (Lewis Macdonald): Although I
acknowledge the value of Jean Turner’s
experience and recognise that it will often be the
case that a GP is an appropriate person to be
involved, I share Euan Robson’s reservations. As
he said, at stage 2 the Health Committee
considered whether a doctor should be present for
all visits under section 6. Amendment 1 would
require a GP to attend when a visit was prompted
by concerns about a person’s well-being and
would mean that reasonable steps would have to
be taken to ensure that the GP was from the
adult’s practice.
Section 8 already provides that the primary
person sent by the council may be a health
professional and that no one other than a health
professional can conduct a medical examination of
an adult who may be at risk. It quite deliberately
allows flexibility in the choice of who that health
professional should be. On occasion, the best
person will be the adult’s GP or another GP who is
registered at the same practice. However, in other
cases the health professional with whom the adult
is most familiar and who can most readily assist
them will be a district nurse or mental health
professional. In those circumstances, that person’s
presence would be more appropriate, therefore we
should retain the flexibility that the bill currently
provides.
On that basis, I ask Dr Turner to seek leave to
withdraw amendment 1.
Dr Turner: On most occasions when section 6
will be used, a medical problem will be present in
the background, which could be solved quickly,
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kindly and sensitively by the presence of a GP.
The bill is about adult support and protection and
the least intervention that is required to help
people. It would be a kindness for a general
practitioner to be present—as I said, they should
preferably be a GP whom the person knows,
although I know that that might not always
happen. I honestly do not think that it is too much
of a burden or too difficult to find a GP. A GP has
to be found when someone has to be sectioned
under the mental health legislation, and it is
perfectly easy to do that.
I press amendment 1.
The Deputy Presiding Officer: The question is,
that amendment 1 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. As this is the first division, there will be a
five-minute suspension.
15:06
Meeting suspended.
15:11
On resuming—
The Deputy Presiding Officer: We will proceed
with the division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Sheridan, Tommy (Glasgow) (Sol)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
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Cunningham, Roseanna (Perth) (SNP)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)
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The Deputy Presiding Officer: The result of
the division is: For 18, Against 84, Abstentions 0.
Amendment 1 disagreed to.
Section 8—Medical examinations
The Deputy Presiding Officer: Group 2 is on
the right to refuse consent to medical
examinations. Amendment 2, in the name of the
minister, is the only amendment in the group.
Lewis Macdonald: Part 1 will introduce new
measures to protect adults who are at risk of
harm. For stage 3, we have lodged only two
amendments to part 1, after significant changes
were made at stage 2. Part 1 will place a duty on
relevant bodies to co-operate in investigating and
responding to harm and will also provide rights of
entry to allow that to happen. [Interruption.]
The Deputy Presiding Officer: One moment,
minister. There is far too much noise.
Conversations can be held outside the chamber.
Lewis Macdonald: At stage 2, Nanette Milne
submitted an amendment that sought to
strengthen individuals’ rights during interviews or
medical examinations by ensuring that they would
be made aware of their right to refuse to
participate prior to any proceedings taking place.
At that stage, I offered to come back with an
amendment on medical examinations that was
consistent with the provisions on interviews that
we introduced at stage 2. Along with those
provisions, amendment 2 will make it clear that
action under the bill is intended to support adults,
by ensuring that they are fully informed of their
right to refuse consent to either an interview or a
medical examination before it takes place.
Amendment 2 responds to concerns that were
raised in the Health Committee.
I move amendment 2.
Amendment 2 agreed to.
Section 11—Criteria for granting assessment
order
The Deputy Presiding Officer: Group 3 is on
the criteria for granting assessment orders.
Amendment 3, in the name of the minister, is the
only amendment in the group.
Lewis Macdonald: Amendment 3 also
responds to a point that the Health Committee
discussed at stage 2. In this case, Shona Robison
lodged an amendment on assessment orders and
I offered to produce an Executive amendment at
stage 3 that would be consistent with Euan
Robson’s amendment on removal orders, to which
the committee had agreed.
The intention behind amendment 3 is to ensure
that a person who is the subject of an assessment
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order is assessed in a place that is suitable and
available for either an interview or a medical
examination. The intention has always been that a
person who is the subject of an assessment or
removal order should be assessed in or removed
to a suitable and available place. Amendment 3
will make that intention explicit in the bill.
I move amendment 3.
Amendment 3 agreed to.
Section 49—Persons authorised to perform
functions under this Part
The Deputy Presiding Officer: Group 4 is on
authorised persons: council officers. Amendment
4, in the name of Dr Jean Turner, is the only
amendment in the group.
15:15
Dr Turner: Amendment 4 seeks to ensure that
council officers who have the power to enter
premises and remove an adult at risk of harm are
social workers with at least 12 months’ experience
since qualifying. The Health Committee was
concerned when it first received the bill that
council officers are to be given such serious
powers. Being removed against one’s will is
beyond most folk’s hopes and fears. They hope
that it will never happen to them, but it could
happen to any one of us. Council officers should
be fully qualified and experienced enough to be
able to handle the situation with great sensitivity.
As the bill stands, any council officer may
undertake the task.
The deputy minister has recognised the issue
and is committed to introducing regulations to
restrict the definition of a council officer. He has
been kind enough to issue a draft of the
regulations laying out the proposals. I am grateful
for that courtesy and for the time that he gave me
prior to lodging my amendments. However, the
draft regulations propose that as well as
undertaking a week’s training, which I support,
those eligible to use the extensive powers under
the bill will require to be qualified social workers
with only six months’ experience. That is not
enough; they should have 12 months’ experience.
The regulations also propose that the first visits
under the act, which will determine what happens
next—whether somebody is taken away to be
examined or is subject to a banning order and so
on—may be undertaken by managers of adult day
care or home care services. That is not
appropriate, as there could be a conflict of interest
if there were complaints about those services.
I lodged amendment 4 because I have
witnessed situations in which extremely vulnerable
people were dealt with, and it takes a high degree
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of experience to cope in such situations and to
tone down a situation that might easily blow out of
all proportion. Such situations must be handled
with care and with the least intervention. The
powers under the bill to enter premises to
investigate or remove people should be used only
by qualified social workers with a minimum of 12
months’ experience. In fact, I would make that 24
months, but in the spirit of compromise I have said
12 months in the amendment.
I move amendment 4.
Scott Barrie (Dunfermline West) (Lab):
Although I accept the spirit of amendment 4, we
should be serious about the reality of people who
are employed in our local authorities. While the 24
months that Jean Turner indicated is her preferred
option would be far too restrictive, I argue that 12
months is perhaps too restrictive as well. People
should not underestimate the seriousness with
which council employees will approach the powers
that we are giving to them. To suggest that
someone will go in willy-nilly and not treat the
matter in the way in which we hope that they will is
somewhat disrespectful to people’s training and
experience, which they may have gained before
they were qualified. Introducing a restriction of 12
months would be going too far. We should resist
amendment 4.
Euan Robson: I agree with Scott Barrie. There
is a risk with amendment 4 that we would be trying
to manage the work of social work departments by
statute, which would not be appropriate. It is a
matter for the exercise of discretion by the social
work departments of local authorities.
Robin Harper (Lothians) (Green): I have
consulted social work departments on amendment
4 and I have not received anything other than a
general feeling that it would be sensible.
Lewis Macdonald: I agree with Scott Barrie that
the intentions behind Jean Turner’s amendment 4
are favourable, but the Executive’s position is to
resist it, because the approach that is set out in
the draft regulations that I have circulated, which
recognise that different functions are involved, is
the right one. Council officers who perform
functions that relate solely to visits may include,
for example, day care managers who are also
skilled and qualified people. However, a qualified
social worker will be required to pursue a
protection order. Therefore, the draft regulations
will further limit the group of officers who are
permitted to carry out those functions.
The views of social work professionals and
colleagues in the Scottish Social Services Council
were sought on the draft regulations. The
proposed approach will provide some flexibility
with regard to persons who may carry out more
basic functions, but it will ensure that only
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appropriately qualified and trained persons are
authorised to perform roles that relate to
assessment and removal. However, the detail of
the draft regulations still needs to be worked
through with the Association of Directors of Social
Work, and therefore will be subject to wider
consultation.
On the basis of that approach, we will resist
amendment 4.
Dr Turner: I accept what Scott Barrie said about
previous experience, but we do not know what an
individual’s experience prior to becoming a social
worker will be. We also do not yet know what the
regulations will be. Therefore, I press amendment
4.
The Deputy Presiding Officer: The question is,
that amendment 4 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Petrie, Dave (Highlands and Islands) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (Sol)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
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Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 23, Against 64, Abstentions 0.
Amendment 4 disagreed to.
After section 51
The Deputy Presiding Officer: Group 5
concerns independent advocacy services and
guardianship orders for adults with incapacity.
Amendment 9, in the name of the minister, is
grouped with amendments 13, 14 and 27. If
amendment 14 is agreed to, amendment 27 will be
pre-empted.
Lewis Macdonald: The amendments in this
group relate to part 2 of the bill, which amends the
Adults with Incapacity (Scotland) Act 2000.
Members of the Health Committee will recall
that, at stage 2, I accepted two amendments in the
name of Shona Robison, which stated that the
sheriff must take account of any views that are
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expressed on an adult’s behalf by someone who
provides independent advocacy services. On
reflection, I realised that Ms Robison’s
amendments applied only to applications for
intervention or guardianship orders and that it
would be more desirable to ensure that the sheriff
should take the views of the adult concerned into
account in any kind of proceedings under the 2000
act. Those could include applications for renewal
of a guardianship order or replacement of a
guardian.
Having accepted Shona Robison’s point, it is
appropriate to broaden the provision into a general
one, for the avoidance of any doubt. Amendments
9, 13 and 14 will ensure that the sheriff must take
views that an independent advocate expresses on
behalf of the adult into account in any type of
proceedings under the 2000 act.
Amendment 27, in the name of Nanette Milne,
relates to an application for guardianship under
the 2000 act and is intended to ensure that the
sheriff considers not only whether other lesser
measures under the act would be sufficient to
enable the protection of the adult’s interests, but
whether other existing legislative provisions would
be sufficient to do so.
Amendment 27 is unnecessary. Of course we
want the sheriff to take account of the powers that
are available to the local authority under, for
example, the Social Work (Scotland) Act 1968, but
the sheriff already has discretion. The provision
that Nanette Milne seeks to amend already
ensures that the sheriff will have to be satisfied
that there are no means under the 2000 act by
which the local authority can act, but they will also
be bound by the general principles in section 1 of
the 2000 act and will have to be satisfied that the
benefit for the adult that is being sought can be
achieved only by way of an intervention under that
act. Nanette Milne’s amendment 27 might also
restrict the sheriff’s discretion, so we ask her not to
move it.
I move amendment 9.
Mrs Nanette Milne (North East Scotland)
(Con): Amendment 27 is a minor amendment, but
it would extend the scope of section 51 of the
Adults with Incapacity (Scotland) Act 2000 to other
legislation. The minister has assuaged my
concerns. I will not move amendment 27.
Amendment 9 agreed to.
Section 53—Powers of attorney
The Deputy Presiding Officer: Group 6 is on
powers of attorney and foreign solicitors.
Amendment 23, in the name of Nanette Milne, is
grouped with amendments 24 to 26.
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Mrs Milne: Amendment 23 is designed to
provide a mechanism for certifying powers of
attorney when the granter is abroad. It would allow
certification by a wider class of professional,
including qualified and practising lawyers, notaries
public, commissioners for oaths or similar in any
jurisdiction outwith Scotland where the granter is
present.

Mrs Milne: I listened carefully to the minister’s
explanation, in which he made valid points about
foreign solicitors.

The reason for amendment 23 is that it has been
reported to the Law Society of Scotland that some
solicitors have encountered significant practical
problems in having powers of attorney certified
when the granter is abroad. The current
certification provisions in sections 15(3)(c) and
16(3)(c) of the Adults with Incapacity (Scotland)
Act 2000 refer to certification

The Deputy Presiding Officer: Group 7 is on
withdrawers, notice of change of address and
duration of certificates etc. Amendment 10, in the
name of the minister, is grouped with amendments
11 and 12.

“by a solicitor or by a member of another prescribed class”.

Although the term “a solicitor” is not qualified, the
public guardian has not been willing to accept
certification by a solicitor in any jurisdiction other
than Scotland. The bill as it stands will amend the
term “solicitor” to “practising solicitor”, making it
clear that only a practising Scottish solicitor may
certify. That will cause problems where a person
currently in another country desires or requires to
grant a Scottish power of attorney.
Amendments 24 to 26 are consequential to
amendment 23.
I move amendment 23.
Lewis Macdonald: The Executive does not
support amendments 23 to 26. As members will
recall, amendments were passed at stage 2 to
clarify the definition of “solicitor” for the purposes
of sections 15 and 16 of the 2000 act. We lodged
those amendments following consultation with the
relevant interests on whether the definition should
be limited to a solicitor practising in Scotland. That
proposal found support, therefore only practising
solicitors, practising advocates and registered
medical practitioners can currently give the
certificates that are required under sections 15
and 16 of the 2000 act. They are members of
professions that are subject to professional
regulation and they carry professional indemnity
cover, which is necessary and appropriate
protection for people who grant powers of
attorney.
Broadening out the class to include foreign
solicitors would raise questions as to how such
professional regulation and protection could be
assured. Of course, we are dealing with legal
mechanisms under Scots law, and there is the
important question whether a foreign solicitor
could properly advise a person who is granting
power of attorney about its effect under Scots law.
Accordingly, I ask Nanette Milne to withdraw
amendment 23 and not to move amendments 24
to 26.
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Amendment 23, by agreement, withdrawn.
Amendments 24 to 26 not moved.
Section 54—Accounts and funds

15:30
Lewis Macdonald: The amendments in the
group again relate to adults with incapacity and
are technical amendments to new part 3 of the
2000 act.
Amendment 10 provides for a seven-day time
limit for notifying the public guardian of a change
of address of the adult or the withdrawer.
Amendment 11 provides that the register that is
maintained by the public guardian must be
updated when the authority of the withdrawer is
suspended or terminated.
Amendment 12 provides that the public guardian
may specify a time limit for the validity of
certificates of authority to provide information
about funds, open a bank account and transfer
specified sums. That will provide certainty and
remove the possibility of open-ended authority.
The amendment provides that the public guardian
can cancel certificates of authority and that, if she
does so, she must notify the appropriate person.
I move amendment 10.
Amendment 10 agreed to.
Amendments 11 and 12
Macdonald]—and agreed to.

moved—[Lewis

Section 60—Intervention orders
Amendment 13 moved—[Lewis Macdonald]—
and agreed to.
Section 61—Guardianship orders
The Deputy Presiding Officer: I point out again
that, if amendment 14 is agreed to, I will not call
amendment 27 because of pre-emption.
Amendment 14 moved—[Lewis Macdonald]—
and agreed to.
The Deputy Presiding Officer: Group 8 is on
adults with incapacity and transitional guardians.
Amendment 15, in the name of the minister, is the
only amendment in the group.

32301

15 FEBRUARY 2007

Lewis Macdonald: Amendment 15 reflects the
purpose of an amendment that Nanette Milne
lodged at stage 2.
The bill contains a provision that requires all
transitional guardians—that is, pre-2000 act
curators, tutors dative and tutors at law—to renew
their guardianships under the 2000 act, if
appropriate, within two years of the provision
coming into effect or within two years of the
person attaining the age of 16, whichever is the
later. Without such a renewal, their authority to act
as a guardian will cease.
Nanette Milne’s amendment at stage 2 sought to
avoid the risk that some adults would lose their
guardians because the requirement to renew was
not specifically drawn to the guardian’s attention.
Amendment 15 requires the public guardian and
the local authority to take reasonable steps to
notify transitional guardians of the requirement to
renew their guardianships. It therefore meets the
objective that was discussed at stage 2.
I move amendment 15.
Mrs Milne: I thank the minister for his
comments. Amendment 15 certainly satisfies my
concern and I am happy with it.
Amendment 15 agreed to.
After section 63
The Deputy Presiding Officer: Group 9 is on
the power to help incapable adults benefit from
social services. Amendment 16, in the name of the
minister, is grouped with amendment 16A.
Lewis Macdonald: Amendment 16 clarifies
local authorities’ powers in relation to the provision
of services to adults with incapacity under the
Social Work (Scotland) Act 1968. The amendment
aims to address an issue about the use of court
orders under the Adults with Incapacity (Scotland)
Act 2000. I explained the background to and
rationale for the amendment in my letter of 7
February to the convener of the Health
Committee, and copies of that letter are available
to members today.
Practice in applying for orders under the 2000
act varies among local authorities. We do not
believe that it is always necessary to obtain a
guardianship order when an adult with incapacity
is to be moved to residential accommodation. For
example, it would not be necessary in a case in
which there was no disagreement about the
service to be provided, if the adult appeared to be
content with the move and there was no question
of their being deprived of their liberty. Our policy is
to ensure that community care services are
provided as quickly as possible after an
assessment and without the case going to court
unless that is necessary.
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However, it has become clear from the
consultation on the draft guidance that, because
some local authorities have doubts about the
extent of their legal powers, they seek a court
order in every case. Clearly, a consequence of
that can be that an adult who lacks capacity has to
wait unnecessarily in a hospital bed for which they
no longer have any clinical need when a suitable
place is available for them in a more appropriate
care setting.
Having consulted on this issue, we have come
to the conclusion that clarification of the law would
be helpful. Amendment 16 therefore seeks to
clarify the powers of local authorities in relation to
the provision of community care services to adults
with incapacity. It also seeks to ensure that the
principles of the 2000 act are applied when a local
authority takes any steps using the powers.
Of course, local authorities, as public authorities,
must comply with the European convention on
human rights. The power under the 1968 act does
not allow local authorities to take steps that would
deprive the adult of his or her liberty. Local
authorities will still have to judge when it is
appropriate for the power under the 1968 act to be
used. We will therefore issue guidance to help
local authorities make such judgments. Clear
guidelines will be set out as to when it may be
appropriate to use the power. By clarifying the
legal position, amendment 16 will assist local
authorities.
Nanette Milne’s amendment 16A seeks to add
an additional provision to amendment 16, to
prevent a local authority from taking steps under
the 1968 act if it is aware that an application for an
intervention or guardianship order, which would
cover the steps in question, is likely to be made.
Amendment 16 already provides that the power
under the 1968 act cannot be used when a proxy
is already in place with the power to take the
decision in question, or when an application for an
intervention or guardianship order is currently
before the courts. Those provisions impose clear
restrictions on the use of the power. I therefore do
not believe that amendment 16A is necessary.
Amendment 16A also risks introducing the
unintended consequence of preventing a local
authority from using the power in the 1968 act
when it is aware that an application is likely to be
made but has no control of when that application
will be made. In such circumstances, there would
clearly be a risk that the application would not
progress.
We have already issued draft guidance to assist
local authorities in deciding when it is appropriate
for an application to be made for an order under
part 6 of the 2000 act, and when it may be
appropriate to use its power under the 1968 act.
The guidance makes it clear that certain criteria
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must be met before the power under the 1968 act
is used. One of those criteria would relate to a
court application being made in the first place,
which would clearly indicate that there was no
agreement on the proper course of action. In such
circumstances, the local authority should act
accordingly. We intend to make all such points
clear in the final version of the guidance.
I hope that what I have said gives Nanette Milne
the reassurance that I know she is looking for and
that she will not move amendment 16A.
I move amendment 16.
Mrs Milne: I welcome amendment 16, which
covers many of the Health Committee’s concerns.
The intention behind amendment 16A was to
extend amendment 16 so that it covered possible
applications. I accept the minister’s argument that
amendment 16A might lead to delays if a local
authority did not know when an application was to
be made. I will therefore not move amendment
16A.
Amendment 16A not moved.
Amendment 16 agreed to.
After section 67
The Deputy Presiding Officer: Group 10 is on
the revocation of compulsion orders and
applications to the Mental Health Tribunal for
Scotland. Amendment 17, in the name of the
minister, is grouped with amendments 18 and 20.
Lewis Macdonald: This group of amendments
and the following two groups deal with the Mental
Health (Care and Treatment) (Scotland) Act 2003,
which will be amended by the bill.
Criminal justice and mental health legislation
already makes provision for the protection of the
public from those who, by reason of a mental
illness, may pose a risk of further serious
offending. The legislation does so by allowing a
court to impose a compulsion order, or a
compulsion order together with a restriction order.
A compulsion order allows for the detention in
hospital of a patient and for the provision of
treatment.
When a compulsion order is imposed together
with a restriction order, the period of detention
may be without limit of time and Scottish ministers
are given powers in respect of the care and
treatment of the patient. Decisions in respect of
discharge are reserved to the Mental Health
Tribunal for Scotland, but Scottish ministers are
party to the consideration of such cases and may
lead and challenge evidence. The restriction of
liberty in this way for an indeterminate period of
time is limited to circumstances in which such
restriction is necessary.
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Amendment 17 adds an additional test to the
criteria for the revocation of a compulsion order
when that order is in place in combination with a
restriction order. The additional test is that the
tribunal is not satisfied that it continues to be
necessary for the patient to be subject to the
compulsion order. In practice, that means that, if
the tribunal does not consider that the order
continues to be necessary, it may discharge the
order. In such cases, the patient will then become
a voluntary patient.
I should emphasise that discharge follows
treatment, testing out and, when on-going care
and treatment are required, the creation of a
robust and established care regime. It is not a step
that is lightly taken. In considering the position that
they wish to adopt in individual cases, Scottish
ministers will consider reports from clinicians, the
police and others as appropriate and will oppose
discharge when they consider that the protection
of the public warrants that approach.
That change means that the tests for imposing
and lifting the order will be the same. That will
satisfy the expectation that the restriction of liberty
continues when it is necessary, but not when it is
not necessary. There will now be consistency
between the criteria in part 10 for the lifting of
compulsion and restriction orders and those in part
9 for the lifting of compulsion orders, in so far as
both parts of the 2003 act will now refer to the
necessity test.
Amendment 17 ties in with amendments that
were agreed to by the Health Committee at stage
2. Those amendments introduced a necessity test
in relation to the criteria for the discharge of
prisoners who are transferred to hospital for
treatment of a mental disorder. Amendment 17
makes no change to the arrangements that are in
place for patients suffering from a mental disorder
who are detained in order to protect any other
person from serious harm. In such cases, the
tribunal has no power to order discharge from the
compulsion order. If, following discharge, the
patient’s mental health deteriorates, the power is
available to detain them under the civil provisions
of the 2003 act.
Amendment 17 is supported by the Mental
Welfare Commission and the Royal College of
Psychiatrists.
Amendment 18 relates to applications to the
Mental Health Tribunal. It will apply when the
tribunal is considering whether it is under a duty to
carry out a two-year review of certain types of
order. It will also apply when Scottish ministers are
considering whether to refer a case to the tribunal
for a two-year review.
One of the conditions for such reviews is that no
application has been made in the relevant period
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to revoke or vary the order. The amendment will
ensure that any applications that are made in the
relevant period but are subsequently withdrawn
are treated as never having being made. That will
ensure that the tribunal will review and make a
determination in all cases in line with the policy
that cases should be reviewed at least once every
two years. Without the amendment, there is a risk
that, as a consequence of withdrawn applications,
the tribunal might not review a case for a period of
time in excess of two years, so defeating the
intention of Parliament.
Amendment 20 is a technical amendment.
I move amendment 17.
Amendment 17 agreed to.
After section 67C
Amendment 18 moved—[Lewis Macdonald]—
and agreed to.
Schedule 2
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authorities. The amendments bring that provision
into effect on the day after the bill receives royal
assent, to ensure that any doubts about the extent
of local authorities’ powers are removed as soon
as possible.
Secondly, the amendments relate to two stage 2
amendments to the Mental Health (Care and
Treatment) (Scotland) Act 2003, on the discharge
of patients from compulsion. It is considered
advisable that those amendments should be
introduced as soon as is practical.
I move amendment 21
Amendment 21 agreed to.
Amendment 22 moved—[Lewis Macdonald]—
and agreed to.
Long title
Amendment 20 agreed to.
The Deputy Presiding Officer: That ends
consideration of amendments.

REPEALS

The Deputy Presiding Officer: Group 11 is on
the repeal of section 142 of the Mental Health Act
1983. Amendment 19, in the name of the minister,
is the only amendment in the group.
Lewis Macdonald: Amendment 19 repeals, for
Scotland, section 142 of the Mental Health Act
1983, which has already been repealed for
England and Wales. Section 142 relates to the
payment of a mentally disordered person’s salary
and pensions directly out of moneys provided by
Parliament or the consolidated fund. The paying
authority can distribute the person’s pay or
pension as it thinks fit, which offers the funds no
formal protection. The mechanisms that are
available under the Adults with Incapacity
(Scotland) Act 2000 are now available for any
future cases that might arise and we consider that
the section should, therefore, be repealed.
I move amendment 19.
Amendment 19 agreed to.
Section 71—Commencement
The Deputy Presiding Officer: Group 12 is on
the commencement of certain provisions in parts 2
and 3A. Amendment 21, in the name of the
minister, is grouped with amendment 22.
15:45
Lewis Macdonald: These are technical
amendments relating to part 2, which deals with
adults with incapacity, and part 3A, which deals
with mental health. They relate, first, to
amendment 16, which clarifies the powers of local
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Adult Support and Protection
(Scotland) Bill
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-5362, in the name of Andy Kerr,
on the Adult Support and Protection (Scotland)
Bill.
15:47
The Deputy Minister for Health and
Community Care (Lewis Macdonald): I am
delighted to move the motion in support of such an
important bill. It is important because it sends a
clear message that abuse or neglect of the most
vulnerable in our society is not acceptable. It is
also important because it will mean that adults can
benefit from similar levels of protection to those
that are currently afforded to children when they
require that protection. Above all, it is important for
people in our communities who are at risk of
harm—intentional or otherwise—and who are
unable, for whatever reason, to safeguard
themselves or their interests.
The road to this point has been a long one. Back
in 1993, the Scottish Law Commission published a
report that highlighted an increasing awareness of
the abuse, deprivation and exploitation that can be
experienced by some vulnerable adults and a lack
of appropriate legislation to tackle those things
effectively. That report was followed, in 1997, by a
draft bill that sought to provide solutions to the
concerns that were raised in the report. Since
then, there has been significant legislative action
by the Scottish Parliament in the form of the Adults
with Incapacity (Scotland) Act 2000 and the
Mental Health (Care and Treatment) (Scotland)
Act 2003. Those ground-breaking pieces of
legislation have improved the lives of some of the
most vulnerable people in Scotland. However,
gaps in legislative provision remain.
Although the existing legislative framework
achieves much, it does not offer any additional
protection for those who are mentally well and who
are capable, but who are, nonetheless, frail and at
risk of harm. The bill is designed to address that
gap in protection; to complete the suite of
legislation to support the most vulnerable in our
society; and to remove any uncertainties about the
duty to act when an adult may be at risk of harm. It
signals a step change in the way in which we view
adult protection.
Sadly, we know all too well that abuse can and
does happen. It can happen in regulated care
settings, such as care homes, but it can also
happen in family homes. It can happen in
relationships of trust, when it can be difficult for
those who are suffering harm to speak out and get
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the help that they need to improve their situation.
In such circumstances, individuals can feel
pressurised into retracting allegations of abuse,
harm or neglect—sometimes because they rely on
the person who is harming them to provide for
their everyday needs; and sometimes because of
fear of reprisal or a fear that they will not be
believed.
The bill brings together a range of measures that
will complement the existing legislation. It clarifies
roles and responsibilities, and it removes
uncertainties about the duty to act. That means
that, if harm or abuse is suspected, practitioners
will have a means of getting through the door to
assess the reality of an individual’s situation. The
bill will help practitioners to investigate
circumstances in which individuals may have
capacity to choose but, for a variety of reasons,
are unable to exercise that choice. Moreover, it will
mean that, if carers are under stress, their needs
will be recognised and they will be supported.
More widely, the legislation creates obligations on
public bodies to co-operate and provides a
statutory basis for adult protection committees
across Scotland.
The sensitive nature of adult protection has
been highlighted throughout the passage of the
bill, which seeks to strike a difficult balance
between respecting the rights of individuals to
choose how they want to live and offering
appropriate support and protection to those who
need them most. Although it will not turn difficult
decisions faced by practitioners into easy ones,
the legislation will give them, for the first time, a
full range of options to take appropriate action to
protect those who are at risk of being harmed.
Local authority interventions will not always be
made in the form of the various orders that can be
made under the bill. However, in the few cases
that require more robust action, the local authority
will be able to take it, subject always to the
safeguards that are built into the bill. I expect that
the very fact that the powers in the bill are
available will ensure that, in the majority of cases,
they will not need to be used.
The bill’s helpful amendments to the Adults with
Incapacity (Scotland) Act 2000, the Mental Health
(Care and Treatment) Act 2003 and the Social
Work (Scotland) Act 1968, some of which were
agreed to this afternoon, will enhance the
operation of those pieces of legislation and, in
many cases, will clarify and confirm original policy
intentions. For example, one of the amendments
to the 1968 act clarifies the rules on ordinary
residence. In parallel, we are working with
colleagues in the United Kingdom Government
and in Wales and Northern Ireland on regulations
and revised guidance on cross-border placements.
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Although the bill’s firm focus is on the needs and
safety of victims of harm or abuse, it complements
the Protection of Vulnerable Groups (Scotland)
Bill, which is currently going through Parliament
and is directed at keeping unsuitable people out of
the care workforce. That will further strengthen our
overall commitment to appropriate protection for
adults.
I thank all those who helped to shape the bill in
its early stages and throughout its parliamentary
passage, including the Adult Support and
Protection (Scotland) Bill steering group, which
worked with Executive officials and guided the bill
team from the outset; the many organisations and
individuals who took time to work with the
Executive through consultations and meetings, in
particular service users who contributed through
existing national policy groups; and members of
committees, particularly the Health Committee,
which carefully scrutinised and considered the bill
and recognised the sensitivities inherent in
legislation that seeks to balance rights and
protection.
I also acknowledge the hard work of Executive’s
bill team and of the committee and parliamentary
clerks, who enabled members to consider the
issues and to have the background information
that they required. The bill as a whole has greatly
benefited from that combined input and will now
achieve its intentions in a balanced and
proportionate way.
I move,
That the Parliament agrees that the Adult Support and
Protection (Scotland) Bill be passed.

15:53
Shona Robison (Dundee East) (SNP):
Although the bill arose from the very tragic Miss X
case in the Borders, it has—in the minds of the
public, at least—focused on abuse of the elderly.
As the minister pointed out in his speech, that
problem certainly needs to be addressed. Indeed,
I know from my previous experience as a home
care manager that too many elderly people are too
often at physical, mental or financial risk.
However, the question that many of us have
asked—and, to an extent, are still asking—is
whether the bill will address that problem. I hope
that it will, but it will work only if the system backs
it up and only if hard-pressed social work staff are
able to pick up whether a problem exists and can
act accordingly. In that respect, I welcome the
establishment of the adult protection committees,
which will give a focus to important work
surrounding the protection of vulnerable adults
and will allocate responsibility.
If the system does not work, that is a
fundamental weakness—we know that system
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failure is often highlighted in the high-profile, tragic
cases that come up regularly and are put under
the spotlight.
There are other questions about whether
support packages to keep people safe in their own
homes will be put in place and whether carers who
are at the end of their tether can be supported to
continue to care safely and appropriately. Those
questions will be answered only when we see the
legislation in action.
Many issues had to be addressed during the
bill’s passage. The minister referred to the debate
about balancing the protection of the individual
against their liberty and rights, including the right
to be unsafe and to take risks. We are talking
about individuals who have capacity, and the idea
of overriding someone’s consent in such a
situation makes many of us feel uneasy. We will
certainly watch the implementation closely, and we
would suggest careful monitoring by the Scottish
Executive Health Department in the first year of
operation, especially if we are to satisfy some of
the on-going concerns of certain groups—groups
representing those with a disability were
particularly concerned about the bill.
The definition of an adult at risk has been
amended and tightened up, with the three-limb
definition, as the minister describes it. In essence,
that means that being disabled in itself does not
necessarily make someone an adult at risk but
that other factors, such as being unable to
safeguard one’s own interests or being at risk of
harm, have to come into play. We were pleased
that the definition was changed at stage 2.
Similarly, the term “abuse” has rightly been
changed to “harm” to avoid stigmatising carers
who may have caused harm unintentionally and
who, with the right support, can continue to
provide care to the person concerned. Such
people are often the main carer and, if the person
wants to remain in their own home, a support
package must exist to take away some of the
pressure that may lead to problems arising.
The rights to resources and reciprocity underpin
some of my previous comments and are vital to
how effective the bill will be. We have to avoid
giving the impression that the bill will, at the stroke
of a pen, put an end to the abuse of elderly people
and other adults at risk. It will not do that; it is what
comes with the legislation that counts. The bill has
to be backed up by changes in attitude and in the
priority given to the protection of adults at risk. It
also has to be backed up by adequate resources
to ensure both that care packages are in place to
maintain people safely in their own homes and
that carers get the necessary back-up, so that the
frustrations that can lead to people lashing out at
the person for whom they care are avoided.
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That is a challenge, given the situation in many
parts of Scotland, where we know that budgets are
under pressure, particularly in social work, in
relation to fulfilling child protection responsibilities.
I hope that we do not have to enter into a trade-off
locally where competing priorities mean that adults
who need to be protected come further down the
list. Child protection responsibilities are very
important, but we need to ensure that the
resources exist so that social workers can also
give priority to adults who are at risk.
The bill will deliver people’s expectations only if
it has the right back-up and resources, and only
time will tell whether that happens. With those
caveats, the Scottish National Party is happy to
support the Adult Support and Protection
(Scotland) Bill at stage 3.
15:59
Mrs Nanette Milne (North East Scotland)
(Con): As we know, the reason for the bill is the
need for an overall framework of support and
protection for adults who are at risk of harm. It is
complementary to the Adults with Incapacity
(Scotland) Act 2000 and to the Mental Health
(Care and Treatment) (Scotland) Act 2003, and it
should plug the gaps that have been identified in
those acts.
Like others, I was at the outset rather sceptical
about whether the bill was needed, but the
evidence that was given to the Health Committee
at stage 1 convinced me that it is necessary, so I
supported the general principles of the bill at that
time but shared the committee’s concerns about
many aspects of part 1. In such legislation, there is
clearly a need to strike the right balance between
the state’s power to intervene in a person’s life—
as part of its duty to protect vulnerable people who
are at risk—and the right of those people to their
chosen lifestyle. As a result, the committee
highlighted several areas in which changes were
essential if the bill was to become acceptable and
effective legislation.
I am grateful that the minister paid heed to the
committee’s concerns and, as he promised,
lodged at stages 2 and 3 acceptable amendments
to take account of most of those concerns. In
particular, he has tightened up the definition of an
adult at risk of harm; that has been done in
response to the concern that was expressed by
representatives of people with disabilities that the
proposed legislation could threaten the autonomy
of people who have fought hard for their
independence and who fear losing it if it is
perceived that they are unable to cope. Enable
Scotland does not think that the minister has gone
far enough in tightening up the definition, but I am
satisfied that it is unlikely that the amended bill will
compromise the autonomy of people with
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disabilities who live independently. I am also
pleased that the amended bill will not allow the
definition to be amended by subordinate
legislation.
The replacement of the word “abuse” by the
word “harm”, the inclusion of the same right to
advocacy services that exists under the Mental
Health (Care and Treatment) (Scotland) Act 2003,
the tightening up of the definition of a council
officer who can gain entry to premises and the
clarification that granting an order against the
consent of an adult at risk is indeed a last resort,
have all dealt with the committee’s concerns and
made the proposed legislation acceptable. One of
my remaining concerns is that the minister has not
so far responded to the Health Committee’s
recommendation that no one should be removed
from their home without appropriate care and
accommodation being available. I would welcome
his responding to the effect that he will deal with
that matter outwith the primary legislation.
Parts 2 and 3 will simplify and streamline the
protection of adults with incapacity in respect of
welfare and of management of their finances and
property. The bill will significantly benefit that
group of vulnerable people.
All in all, I am satisfied that the bill will enhance
the protection of a particularly vulnerable section
of society and that the amendments to section 1
will protect adults at risk of harm from
overintrusion by the state. Nobody wants their
privacy to be invaded against their will, or to be
removed from their home without their consent, so
the safeguards that have been introduced should
ensure that the power to override an adult’s
consent will be used as the last resort only after all
other options have been tried and it is necessary
to avoid immediate harm. As Shona Robison said,
we will, of course, have to see what happens in
practice and ensure that systems are in place to
cope. However, it is unlikely that the power to
override an adult’s consent will be needed often. I
hope that when its use is necessary, the adult at
risk will be treated with respect and sensitivity.
The Health Committee has had to deal with a
complex bill, but I am now satisfied that it will fill a
gap in previous legislation and protect a group of
vulnerable adults who have hitherto been at risk of
harm—indeed, some of them have been harmed.
During its campaign to expose elder abuse, Age
Concern Scotland said that many more elderly
people may have been harmed by relatives and
carers than is generally realised. The bill should
give those elderly people the support and
protection that they deserve. It will also allow
support services to be made available to those
who are at risk of harm through self-neglect or
through their inability to cope with the practicalities
of daily living. It should give them the help that
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they need to continue to live safely in their own
homes.
In conclusion, I welcome the bill, although its
implementation will have to be carefully monitored.
The Conservatives will support the motion on the
bill at decision time.
16:04
Euan Robson (Roxburgh and Berwickshire)
(LD): I echo the minister’s thanks to the
committee’s clerks and to the witnesses who came
before the committee for their efforts, observations
and help in assessing and improving the bill as it
has passed through its stages. I am grateful for
the way in which the Scottish Executive’s bill team
engaged with the Health Committee, and I am
grateful to the minister for being good enough to
act on issues that were raised with him. I think he
holds the record for lodging one of the longest
amendments that has ever been placed before a
parliamentary committee in seeking to replace the
whole of part 3 of the Adults with Incapacity
(Scotland) Act 2000, on accounts and funds. It is
interesting that he was able to do that; it is
perhaps a strength of devolution that we have,
when we find that we could improve something
that we have only recently achieved, the capacity
to do it. As was evident today, the minister
particularly responded to the issues around the
question of being informed about the right to
refuse a medical examination. I thank him for
those amendments.
It is good to see the passage of the bill. As
others have said, it will complement the Mental
Health (Care and Treatment) (Scotland) Act 2003
and, of course, the Adults with Incapacity
(Scotland) Act 2000. It will introduce appropriate
and proportionate measures to protect adults from
harm, and will clearly place a duty on councils to
make inquiries and to assess whether further
action is required. That is the most important point
in the bill.
The bill will require councils to set up adult
protection committees, which is a valuable
development that is complementary to the nonstatutory child protection committees that are
appearing in several local authority areas. It is
quite clear that those committees should work
together, so it was helpful to have the minister’s
assurances on that point at stage 2. It is public
policy that those committees should work together,
although I have to tell the minister that that is not
stated on page 13 of the explanatory notes that
were revised after stage 2. I am sure that it could
be addressed with local authorities through
guidance or in another appropriate way.
One of the general principles of the bill is about
intervention. It is worth repeating that a person
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who decides to intervene has to be satisfied that
intervention will benefit the person for whom the
intervention is taking place, and that it is
“the least restrictive option of those that are available which
will meet the objective of the intervention.”

That very important point must be grasped. It is
critical that people who will exercise powers under
the eventual act recognise those constraints on
how the legislation will operate.
The definition of adults at risk has been
improved—Shona Robison was quite correct to
say that, as was Nanette Milne. Those who are
concerned about people with disabilities should
take considerable comfort from the fact that there
are now qualifications attached to that definition;
factors other than disability have to be taken into
account. That should offer some reassurance.
The hierarchy of orders in the bill is particularly
appropriate. Assessment is followed by removal
and then banning. Clearly the latter two orders
should be used rarely or, at least, should be
considered to be options of last resort. It is
important that that, too, be understood.
One subject about which I lodged an
amendment at stage 2 was the keeping of proper
records. Section 9, on examination of records, is
quite important. At stage 2, the minister was good
enough to say that he felt that it was particularly
important that proper records be kept. If proper
records had been kept in certain past cases, they
would not have developed as they did. I hope that
guidance for or discussion with local authorities
will stress the importance of keeping proper
records.
The minister listed several developments that
have brought the bill—I hope that it will become an
act—to Parliament today. There was the 1993
Scottish Law Commission report and a draft bill in
1997. I will conclude by quoting from the social
work services inspectorate report on the case in
the Scottish Borders. At paragraph 146, the SWSI
made it clear why it feels that this legislation is
necessary. The report states:
“Clarification of some aspects of the legislation as it
relates to vulnerable people would be a positive
development, providing clearer criteria for their protection.
The Mental Health and Adults with Incapacity Acts address
the needs of people who have a mental disorder or who
lack capacity. A Vulnerable Adults Bill would include people
with learning disabilities and would also be particularly
relevant for other vulnerable people who do not lack
capacity and who do not have a mental disorder.”

There have been developments since those
sentiments were expressed in 2004, but I think
that that remains the fundamental justification for
the bill and I am proud to have played a small part
in its development.
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16:11
Roseanna Cunningham (Perth) (SNP):
Obviously, the bill has potentially far-reaching
effects. As I said during the stage 1 debate, the
Health Committee had a considerable number of
difficulties with the bill. Many members were
ambivalent about the bill throughout the
committee’s consideration of it. That is evidenced
in the substantial recommendations that were
made at the end of stage 1 following the work that
we did, and in the changes that were made at
stage 2.
We went out to meet groups of people who
would be directly affected by the bill—it was clear
that many of those who it is intended will be
protected by the bill have significant concerns
about the implications of the legislation. In our
view, that was unprecedented; we had not come
across that before. There has also been a sharp
difference of opinion between people who
represent the elderly and those who represent
some of the other significant groups that are
encompassed within the definition of “adults at
risk”.
The bill confers the right to enter someone’s
property, even against their will, as well as the
right to remove them from their own homes or to
remove a third party from the home. That was, for
obvious reasons, a particular cause for concern to
everybody.
The division of opinion on the bill has been, to a
greater or lesser extent, expressed throughout our
consideration of the bill, and was the principal
reason for the committee’s concerns. That division
of opinion continues today. We have all had the email from Inclusion Scotland and will have heard
Enable Scotland express this morning its
continuing concerns about what is being enacted.
Coincidentally, I happened to be meeting a group
of wheelchair users from my part of the world
today—they repeated the concerns that other
disabled groups expressed to us.
The bill raises fundamental questions about the
limits to state intervention as set against the
individual’s right to personal autonomy. People
want to retain their autonomy regardless of their
circumstances.
As I said, the minister took on board most of, if
not all, the committee’s recommendations. I say to
the minister that I still have reservations about the
lack of full appeal provisions. No doubt one or the
other of us will be found to be right in due course.
His extensive concessions at stage 2 were
extremely welcome, but to my mind we are in
effect giving him the benefit of the doubt at this
stage.
Some things need to be recognised. First, the
bill is called the Adult Support and Protection
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(Scotland) Bill: the emphasis has, for obvious
reasons, been on the punitive measures in the bill,
but real support must be put in place if the bill is to
work properly. That means everything from
support for carers right through to making
advocacy services available. We must not merely
say that people have the right to go to them—we
must actively make them available.
Secondly, I do not think that the serious
disaffection of disability groups can be ignored. I
hope that the minister will agree that, although
there is no requirement to have a representative
from disability groups on the adult protection
committees, it may nevertheless be politic for local
APCs to ensure that there is such a representative
on the committee, because the difference of
opinion between disability groups and groups that
represent the elderly suggests that there may be
some real problems if disability groups are not
represented on those committees.
Thirdly, although we heard in the briefing today
that punitive measures would be used “rarely, if
ever”, I remind the minister and the rest of
Parliament that when representatives from
Scottish Borders Council gave evidence, they
suggested otherwise. They talked about using the
measures once or twice a year in the Borders
alone. If we multiply that to get a figure for
throughout Scotland every year, it does not count
as “rarely, if ever” in my book. I hope that the
minister will agree that practice will have to be
monitored very carefully indeed.
Once again, I thank all the members of my
committee for their participation and all their hard
work. I also thank the clerks and various officials
for all the work that was done in the background,
and I thank the witnesses who gave us evidence. I
hope that the concerns that have been expressed
throughout consideration of the bill and today turn
out to be totally unfounded.
16:15
Dr Jean Turner (Strathkelvin and Bearsden)
(Ind): I might have said already that the first time I
read the bill, I found it very difficult and felt that
many things in it ought to have been fixed before it
came to the committee. I commend the minister on
taking on board all the changes that we proposed.
The bill today is nothing like the bill that I first
read. However, that does not mean that I do not
still feel uneasy, because any legislation is only as
good as the people who implement it. We all know
that there are a lot of vulnerable people out there.
More and more people will be living on their own in
the community and more and more people will
depend on services from local authorities. As
Roseanna Cunningham said, it will sometimes be
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the lack of services that puts people at risk,
especially if they live alone.
The other day, I spoke to a constituent who is
not too well and who is more or less getting into
the dangerous tea and toast brigade, which is a
slippery slope to be on. Once a person has
become dehydrated and does not eat well, they do
not manage themselves well and sometimes they
become very crotchety and grumpy. The reason
why I suggested that it would be better to have a
general practitioner enter the home is that most of
the work will be medical.
We need only look at our televisions these days
to see that the aging population needs protection,
even those who live in homes. I saw pictures of
people with bed sores on “Panorama” the other
night. I remember a time when if anyone who was
being nursed in hospital or at home by district
nurses had developed a bed sore, the nurses
would have been absolutely ashamed, but it
seems to be an ever-increasing occurrence.
I do not want to say much more except that I
hope that the people who implement the bill will
take the least restrictive approach, because the bill
provides for adult support and protection and
people need good services. A woman we met at
Enable Scotland said that she feels very strongly
that her autonomy might well be taken away if
neighbours were to decide, in their great opinion,
that she needs to be investigated. The thought
that she might be taken from her home is
abhorrent to her. It would be abhorrent to most of
us who could be in that situation if we were to
become unwell for a short time.
I congratulate everyone who has been involved
in the bill on their hard work, and I thank them for
the help that we received in committee. Most of
our improvements and significant concerns have
been taken on board. I thank the minister for
listening to me, although he did not agree with me.
I sincerely hope that my uneasiness will go away
when the bill’s provisions settle in.
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were questions about the need for new legislation,
some of which we have heard about today. We
were placed in the unusual position of having to
debate not only the quality of the bill, but whether
it was necessary. However, I am now convinced
that the bill is necessary and that, following its
substantial amendment at stage 2, it will be good
legislation. As Euan Robson said, it complements
other legislation that Parliament has passed; the
fact that we are now enhancing existing legislation
with additional legislation that will go further in
protecting people in our society shows how the
parliamentary process in Scotland is evolving.
During the stage 1 debate in November, I spoke
of the need to amend the bill to ensure that we
would protect vulnerable people in our society
while allowing individuals the right to live their lives
as they choose to. As Roseanna Cunningham
said, the bill’s title includes the phrase “Adult
Support” and it should never be used as a policing
mechanism. That is why it was vital that the
definition of adults at risk be narrowed. We had to
make it clear that not all adults with disabilities will
be subject to the bill’s provisions. It is to the
Executive’s credit that it has done that.
Like other members, at stage 1 I was concerned
about the term “abuse”. Along with most
respondents to the committee’s consultation, I
believe that it is a pejorative term, the use of which
implies intentional—or even malicious—harm. We
know that that happens and the bill must protect
people who suffer such harm but, as we heard in
evidence, the situation is often one of benign
neglect. In such circumstances, it is most
unhelpful to label someone as an abuser. That is
why I am pleased that the Executive has amended
the bill to replace the word “abuse” with “harm”,
which I think is a sensible move that will protect
precisely the people whom the bill sets out to
protect. Nanette Milne lodged amendments in
which she sought to remove the word “serious”
from the term “serious abuse”, but I believe that
there is significant legal precedent to suggest that
the courts will be able to deal with that concept.

16:19
Janis Hughes (Glasgow Rutherglen) (Lab):
Like my committee colleagues, I thank the clerks
to the Health Committee for their support
throughout our consideration of this at times rather
difficult bill. The work that is done in the
committees of Parliament is the cornerstone of
what we do. Without the hard work and dedication
of the committee clerks, it would be so much more
difficult. I very much appreciate their help.

Another concern that I had at stage 1 related to
the section of the bill that would have permitted
the definition of adults at risk to be amended by
subordinate legislation. As a member of both the
Health Committee and the Subordinate Legislation
Committee, I shared the views of both committees
that that was a wholly unacceptable provision that
had to be amended before the bill would be
passed. Again, I commend the minister for making
the necessary change.

As other members have said, there can be little
doubt that the bill’s progress has not been plain
sailing. Very few bills have engendered such
debate and the committee had to deliberate long
and hard over its stage 1 report. Initially, there

The people who are covered under the Mental
Health (Care and Treatment) (Scotland) Act 2003
and under the Adults with Incapacity (Scotland)
Act 2000 have a right to independent advocacy
services, which are vital to ensuring the protection
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of some of our most vulnerable citizens. At stage
1, such a right was not afforded to the people who
will be covered by the bill, so the rectification of
that situation at stage 2 was a highly positive
move.
Although I am happy to praise the Executive for
making most of the amendments that the
committee asked for, I do not want to sound overly
congratulatory. A note of caution has already been
sounded. I am disappointed that such a large
number of amendments were necessary at stage
2, including—as Euan Robson pointed out—the
longest amendment that has ever been
considered by a committee. The bill will be good
legislation and will make a significant difference to
the lives of many people in Scotland but, in its
initial form, it would not have fulfilled that function.
I hope that the minister and the Executive will take
that point on board: it is not the first health bill that
has required significant amendment at stage 2.
That should be borne in mind for future legislation.
I believe that the Adult Support and Protection
(Scotland) Bill is a vital step forward in supporting
Scotland’s vulnerable adults. I urge Parliament to
support it and I look forward to its safe passage at
decision time.
16:24
Robin Harper (Lothians) (Green): As someone
who did not have the honour of serving on the
Health Committee when it considered the bill, I
congratulate it on the thoroughness of its work and
its many achievements. As Jean Turner pointed
out, the bill has been transformed as a result of
interaction between the committee and the
Executive. It is clear that it is now a much better
bill than it was when it was first drafted.
I have always been persuaded of the necessity
for some kind of legislation to protect vulnerable
groups, particularly vulnerable adults. The minister
may recall that, in 2002-03, I began agitating for
hate crime legislation to be extended—not
necessarily as an interim measure—in order to
give the kind of protection that vulnerable adults
need and deserve. That was partly the result of
research from Enable Scotland which showed the
unacceptable levels of harm to vulnerable adults,
including disabled people and those who suffer
from mental health problems. The sample may
have been small, but the results were clear. In
those terms, the bill is thoroughly to be welcomed.
As other members said, there is also the recent
research from Action on Elder Abuse in which
more than 471 incidents were analysed. As other
members mentioned, the results show that at least
half the harm, theft, fraud and deceptions that
those people had suffered was by family members
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and people who were closest to the older person.
Again, the bill is most welcome in that respect.
The Executive would do well to take on board
the points that were made in the debate,
particularly those from Roseanna Cunningham.
My party voted for Jean Turner’s amendment 4. If
the minister were to further consult social work
organisations such as the British Association of
Social Workers, I assure him that he would find
that those organisations would look kindly on the
Executive’s setting out, at the least in regulation or
advice, a recommended level of experience for
social workers who will place orders under section
49.
I welcome the bill. When it comes to decision
time, the Scottish Green Party will support the
motion.
16:27
Mrs Milne: I understand that I have to be brief,
Presiding Officer. In fact, I will be exceedingly
brief. As I said earlier, the Conservatives will
support the bill at decision time. We look forward
to its implementation in the interests of vulnerable
adults.
It has taken a lot of work for the bill to become
the acceptable bill that it is today. But for the
minister’s willingness to take on board the many
concerns that the Health Committee expressed,
particularly at stage 1 and about part 1, many
members would not be giving their support to the
bill at decision time.
As Shona Robison and other members said, if
the legislation is to be effective in practice, it is
necessary that proper systems be put in place.
Clearly, it is incumbent on the local authorities to
ensure that the systems work.
All of us know about the huge pressures in many
local authority areas on our demand-led social
work services—particularly our children’s support
services—that make a hugely disproportionate
demand on budgets and staff. It is imperative that
the legislation be monitored carefully in practice to
ensure that the systems do not let down the
vulnerable people whom we are legislating to
support. I hope that the minister agrees that
monitoring is essential. As I said, the
Conservatives will support the bill at decision time.
16:29
Christine Grahame (South of Scotland)
(SNP): When Dr Turner referred to the “tea and
toast brigade”, Roseanna Cunningham and I found
ourselves competing with each other to meet the
test, although we thought that she had also used
the word “tetchy”.

32321

15 FEBRUARY 2007

More seriously, the Scottish National Party
welcomes the recognition—as I think all members
do—of the vulnerability of some adults and some
elderly people; I chose those words carefully. It is
extremely difficult to legislate on what is
proportionate, or on the difficult balance between
state intervention and individual autonomy, to
which Roseanna Cunningham referred.
We must always remember that not only is
capacity variable, it is not absolute. When
someone says, “No, I don’t want you to come into
my home” or “No, I don’t feel threatened”, the
authorities have a very difficult decision to make.
Somebody has to judge whether that is the case,
which is extremely difficult.
It was important that the Health Committee took
a hold of the bill and made it workable. However, I
say to the minister that some of that work should
have been done before the bill even reached the
committee, as it was self-evident that parts of it
needed to be amended. The committee should not
have had to do that, bearing in mind that we have
a unicameral system. That issue should be
considered during the next session of Parliament.
I will touch on some of the hot spots in the bill,
against the backcloth of the issues of balance and
proportionality and the fact that capacity is variable
and not absolute. Section 13 deals with removal
orders. I have faith in Scotland’s sheriffs, who
have a great deal of experience in dealing with
intricate matters such as interdicts and interim
responsibility for the care and protection of
children. Sheriffs know what they are doing, so
section 13 provides a terribly important protection.
Euan Robson referred to section 9, which is on
keeping records. I agree that that is important, but
the problem is with people reading the records. In
the Borders case, the information was on record,
but nobody read it or passed it to somebody else.
Euan Robson: The records in the Borders case
were incomplete and, to a degree, inaccurate. The
issue was not that they were not available; it was
that they were not kept correctly. The issue is
about keeping proper records.
Christine Grahame: I do not want to get into
that specific incident, but there was information on
record that was not followed up. I know that,
because I had that information before me. The
issue was not just that the records were
incomplete, but that there were warning signs that
nobody followed up. I see that Euan Robson is
agreeing with me on that. The issue comes back
to people.
The issue of urgent cases is difficult. It will be
difficult for somebody to decide to ban a person
when no sheriff is available and they have to go to
a justice of the peace. I accept that there will be a
time limit, but much will depend on judgments and

32322

the implementation. The introduction of adult
protection committees is to be welcomed. They
should have been set up before now and they
have already been set up elsewhere. The issue is
about the interaction between agencies.
Section 45 is on the code of practice. We have
said over the years that codes of practice and
regulations are where the meat is in legislation.
The code will be enforceable in court. That is
where the issues of operation come in. It is
extremely important for the Parliament to pay
attention to those issues. We have passed primary
legislation before, only to find difficulties on the
ground in following the codes of practice.
Sometimes, such difficulties cannot be discovered
until legislation is implemented. However, as many
members have said, we need monitoring
processes.
Roseanna Cunningham commented on the
appeals procedure. I am a bit concerned about
section 48, which states:
“No appeal is competent against the granting of … an
assessment order, … a removal order, or … a warrant for
entry.”

That is it. End of story. No appeal procedure is
competent. Issues may arise that relate to the
European convention on human rights. I hope that
the minister is right on that issue, but there may be
issues about having no appeal procedure
whatever in those instances.
Legislation—whether primary legislation or
regulations—and the guidance that is produced
under it are mere tools of the trade. At the end of
the day, we come back to the people who use
those tools. However, I do not want to encourage
a blame culture, because being a social worker
today is a thankless, complex and everdemanding task that is underresourced and
underpaid. Social workers continually have to
make choices about what comes to the top of the
pile on their desk and what does not. We ask an
awful lot of our social work departments and their
management. That is why, although I agree that
we should pass the bill because we all accept that
it is probably a good thing—my history teacher
used to say, “It is either a good thing or a bad
thing”—I argue that funding and personnel
resources must be put in place.
The Scottish National Party generally supports
the bill, but we have caveats to do with the
operation and interpretation of the legislation in
what is a sensitive area and on the provision of
staffing and funding. At the end of the day, I return
to Roseanna Cunningham’s point that the bill is
not about policing; it is about adult support and
protection. We must ensure that we get the
balance right between support and protection and
that we do not go too far down the road of
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protection, which can sometimes mean shutting
the stable door after the horse has bolted.
16:35
Lewis Macdonald: We have reached the
conclusion of the parliamentary consideration of
the Adult Support and Protection (Scotland) Bill.
The process has worked as it should. Members,
ministers and the Health Committee have sought
ways to improve the bill and have achieved a high
level of agreement on how to do so.
I welcome the support for the bill from all those
who have spoken this afternoon. Euan Robson
was right to emphasise that the ability to improve
legislation as we learn from experience and
practice is one of the dividends of devolution. The
parliamentary process exists to enable legislation
to be improved before it is enacted as well as after
it has been in operation for some years. Rather
than seeing the improvement of legislation by the
parliamentary process as a failure of Government,
we should see it as a success of Parliament and
as a good example of how the Scottish Parliament
was always intended to work.
The bill puts in place a range of measures to
address the needs of many of those people who
most need protection from harm. As has been
said, the sensitive nature of the personal
circumstances that give rise to harm or abuse has
understandably resulted in a wide range of views
about when it is appropriate for the state to
intervene in an adult’s affairs. We have sought to
clarify the boundary between the reach of the state
and the right of the individual to choice and
privacy. Above all, though, we have sought to be
on the side of individuals who, for a variety of
reasons, are unable to exercise choice.
The parliamentary process has highlighted the
need for agencies to work closely and thoroughly
in identifying, assessing and responding to risk.
Throughout that process we have sought to
emphasise the rights of the adult at risk: the right
to exercise choice and the right to be safe. As a
number of members have said, the legislation
must now be backed up with a code of practice to
provide clarity and consistency for those agencies
with duties to act, and for those who will rely on
such action. The code of practice will need to be
very clear about the application of protection
orders. In particular—a point that has been made
in the debate—it will need to emphasise how the
most restrictive actions should be taken only in the
last resort, when there is a risk of serious harm
and when all other options have been exhausted.
The code of practice will provide an opportunity
to set out an overview of the links between this bill,
and existing legislation that supports and protects
adults. In particular, it can offer signposts to
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relevant provisions in the Mental Health (Care and
Treatment) (Scotland) Act 2003 and the Adults
with Incapacity (Scotland) Act 2000, both of which
have been referred to in the debate. Both of those
acts have been amended by this bill to ensure that
their provisions deliver what they set out to do.
The code of practice will also provide a steer for
the development of adult protection committees,
so that due consideration is given to ensuring that
the right people are at the table. It is expected that
those committees will include service user and
voluntary sector representation. We do not wish to
place an onerous duty on the committees before
they begin to function, but it is reasonable to
expect that the broad range of service users will
be represented on them. More detailed guidance
about the structure and operation of the
committees will be provided in the code of
practice. There will be a convener, independent of
the council, in each case, and there will be
sufficient flexibility to build on existing practice,
and to share expertise with child protection
committees where that is appropriate.
The code of practice will be the framework of the
general principles on which decisions should be
founded. In relation to protection orders, the
principles of the bill are that intervention should
always be the least restrictive to the adult and that
the decision to override an adult’s consent should
always be taken when other steps have been
exhausted. Of course, in every case the
authorisation of a sheriff is required. It will be for
the sheriff to weigh up the interests of the adult at
risk when considering when to allow an
intervention. The sheriff may make or refuse a
protection order. We will still give adults at risk,
subject to a removal order, the full guarantee
under article 6 of the ECHR. Before a removal
order may be granted, a hearing must take place
before an independent and impartial sheriff or JP,
who must be satisfied that the adult is at risk of
harm.
A number of members mentioned the
importance of monitoring and being aware of how
the bill operates in practice. Adult protection
committees will be asked to review the use of all
protection orders and to report their findings in
their biannual reports to ministers. That will give us
the necessary evidence of how the bill is
operating.
One issue that has been debated throughout is
the role of the professional. I have distributed a
draft of the order restricting the definition of council
officer under the bill and I assure members that we
will consult further on that order before we bring it
back to Parliament. The next steps will include
development of any other orders that need to be in
place for the bill’s commencement. However, I
believe that the definition that is in the draft order
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strikes the right balance and provides the right
guarantees that the appropriate professionals will
act under the bill and implement the measures that
we have put in place.
From the initial consultation on protecting
vulnerable adults until today, our work has
involved discussion with the people whom the bill
sets out to support and with their representatives.
We are committed to ensuring that that
engagement continues as we consider the need
for guidance and information not only for
professionals, but for adults at risk who need to
know about their rights and responsibilities under
the bill.
We already have a commitment from our bill
steering group members that they will continue to
provide support for the implementation of the bill
and we will actively seek input from people who
have appropriate skills and knowledge as we
consider future training and service development
needs. Work is well under way to develop risk
assessment tools in Scotland. A project supported
by the Executive’s joint improvement team has
taken a multi-agency approach to the identification
of risk. We will build on that work to provide
practitioners with practical guidance and set the
bill’s provisions within the context of a wider range
of options for managing risk.
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resources can be made available to people who
are at risk of harm when they need such support
The bill will not eradicate the risk of harm, but it
will reduce it, bring adult protection in Scotland in
line with child protection and take a lead on adult
protection in the United Kingdom. It will also
demonstrate our refusal to tolerate harm and the
risk of harm to our most vulnerable citizens. We
recognise that adult protection is a sensitive issue,
as it concerns the circumstances of vulnerable
individuals. Therefore, it is important for the
implementation to be sensitive, and we will seek to
achieve that as we implement this important new
legislation.
The Deputy Presiding Officer: As we have
finished early, I suspend the meeting until 5
o’clock.
16:44
Meeting suspended.

Adult protection committees will have a key role
in developing the skills and knowledge of
practitioners at local level. Their reports to
ministers will allow implementation to be
monitored and ensure uniformity of delivery
throughout Scotland.
The bill does not stand alone in supporting those
who fall within the definition of adults at risk from
harm; it stands with existing legislation and
existing policy. People are influencing more and
more the design and delivery of the services that
they use. With an increase in the take-up of selfdirected care, people will be ever more able to
exercise choice and control in finding support that
suits their individual needs.
Christine Grahame: I am interested in the adult
protection committees’ reports back to ministers.
The minister talked about uniformity throughout
Scotland. Is there a role for the Social Work
Inspection Agency in that?
Lewis Macdonald: There is, in the sense that
the Social Work Inspection Agency has a role
across the range of policies in any case. I expect
that, when it considers a local authority’s actions in
fulfilling its social work responsibilities, the agency
will consider how the authority has fulfilled its adult
protection duties under the bill.
Advocacy was mentioned in the debate. It has
an important role in helping people to have their
say. We will consider carefully how advocacy
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Adult Support and Protection (Scotland) Bill
Part 1—Protection of adults at risk of harm

1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Adult Support and Protection (Scotland) Bill
[AS PASSED]

5

10

An Act of the Scottish Parliament to make provision for the purposes of protecting adults from
harm; to require the establishment of committees with functions relating to the safeguarding of
adults who are at risk of harm; to amend the law relating to incapable adults; to remove an
individual’s liability for expenses incurred by councils in performing certain functions in relation
to the individual’s spouse or child; to allow the Scottish Ministers to delegate their functions
relating to councils’ duty to pay sums for the purposes of securing community care services; to
make provision entitling a council to recover expenses incurred in providing social services to
persons who are not ordinarily resident in the council’s area; to allow the Public Guardian to
intervene in court proceedings; to amend the law relating to mentally disordered persons; and for
connected purposes.

PART 1
PROTECTION OF ADULTS AT RISK OF HARM
Introductory
1

General principle on intervention in an adult’s affairs
The general principle on intervention in an adult’s affairs is that a person may intervene,
or authorise an intervention, only if satisfied that the intervention—

15

(a) will provide benefit to the adult which could not reasonably be provided without
intervening in the adult’s affairs, and
(b) is, of the range of options likely to fulfil the object of the intervention, the least
restrictive to the adult’s freedom.

20

This section applies for the purposes of section 2 only.
2

Principles for performing Part 1 functions
A public body or office-holder performing a function under this Part in relation to an
adult must, if relevant, have regard to—

25

(a) the general principle on intervention in an adult’s affairs,
(b) the adult’s ascertainable wishes and feelings (past and present),
(c) any views of—
SP Bill 62B
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(i)

the adult’s nearest relative,

(ii) any primary carer, guardian or attorney of the adult, and
(iii) any other person who has an interest in the adult’s well-being or property,
which are known to the public body or office-holder,
(d) the importance of—

5

(i)

the adult participating as fully as possible in the performance of the
function, and

(ii) providing the adult with such information and support as is necessary to
enable the adult to so participate,
(e) the importance of ensuring that the adult is not, without justification, treated less
favourably than the way in which any other adult (not being an adult at risk) might
be treated in a comparable situation, and

10

(f) the adult’s abilities, background and characteristics (including the adult’s age, sex,
sexual orientation, religious persuasion, racial origin, ethnic group and cultural
and linguistic heritage).

15

3

Adults at risk
(1)

“Adults at risk” are adults who—
(a) are unable to safeguard their own well-being, property, rights or other interests,
(b) are at risk of harm, and
(c) because they are affected by disability, mental disorder, illness or physical or
mental infirmity, are more vulnerable to being harmed than adults who are not so
affected.

20

(2)

An adult is at risk of harm for the purposes of subsection (1) if—
(a) another person’s conduct is causing (or is likely to cause) the adult to be harmed,
or

25

(b) the adult is engaging (or is likely to engage) in conduct which causes (or is likely
to cause) self-harm.
Inquiries
4

Council’s duty to make inquiries
A council must make inquiries about a person’s well-being, property or financial affairs
if it knows or believes—

30

(a) that the person is an adult at risk, and
(b) that it might need to intervene (by performing functions under this Part or
otherwise) in order to protect the person’s well-being, property or financial affairs.
35

5

Co-operation
(1)

This section applies to—
(a) the Mental Welfare Commission for Scotland,
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3

(b) the Care Commission,
(c) the Public Guardian,
(ca) all councils,
(cb) chief constables of police forces,
(d) the relevant Health Board, and

5

(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
(2)

The public bodies and office-holders to which this section applies must, so far as
consistent with the proper exercise of their functions, co-operate with—
(a) a council making inquiries under section 4, and

10

(b) each other,
where such co-operation is likely to enable or assist the council making those inquiries.
(3)

Where a public body or office-holder to which this section applies knows or believes—
(a) that a person is an adult at risk, and
(b) that action needs to be taken (under this Part or otherwise) in order to protect that
person from harm,

15

the public body or office-holder must report the facts and circumstances of the case to
the council for the area in which it considers the person to be.
5A
20

25

Duty to consider importance of providing advocacy and other services
(1)

This section applies where, after making inquiries under section 4, a council considers
that it needs to intervene in order to protect an adult at risk from harm.

(2)

Where this section applies, the council must have regard to the importance of the
provision of appropriate services (including, in particular, independent advocacy
services) to the adult concerned.

(3)

“Independent advocacy services” has the same meaning in subsection (2) as it has in
section 259(1) of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13).
Investigations

6

Visits
(1)

A council officer may enter any place for the purpose of enabling or assisting a council
conducting inquiries under section 4 to decide whether it needs to do anything (by
performing functions under this Part or otherwise) in order to protect an adult at risk
from harm.

(2)

A right to enter any place under subsection (1) includes a right to enter any adjacent
place for the same purpose.

30

35

7

Interviews
(1)

A council officer, and any person accompanying the officer, may interview, in private,
any adult found in a place being visited under section 6.
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(2)

An adult interviewed under this section is not required to answer any question (and the
adult must be informed of that fact before the interview starts).

(3)

The power given by subsection (1) applies regardless of whether the sheriff has granted
an assessment order authorising the council officer to take the person to another place to
allow an interview to be conducted.

5

8

Medical examinations
(1)

Where—
(a) a council officer finds a person whom the officer knows or believes to be an adult
at risk in a place being visited under section 6, and
(b) the officer, or any person accompanying the officer, is a health professional,

10

that health professional may conduct a private medical examination of the person.
(1A) A person must be informed of the right to refuse to be examined before a medical
examination is carried out (whether under this section or in pursuance of an assessment
order).
(2)

15

9

The power given by subsection (1) applies regardless of whether the sheriff has granted
an assessment order authorising the council officer to take the person to another place to
allow a medical examination to be conducted.
Examination of records etc.

(1)

A council officer may require any person holding health, financial or other records
relating to an individual whom the officer knows or believes to be an adult at risk to
give the records, or copies of them, to the officer.

(2)

Such a requirement may be made during a visit or at any other time.

(3)

Requirements made at such other times must be made in writing.

(4)

Records given to a council officer in pursuance of such a requirement may be inspected
by—

20

25

(a) the officer, and
(b) any other person whom the officer, having regard to the content of the records,
considers appropriate,
for the purposes of enabling or assisting the council to decide whether it needs to do
anything (by performing functions under this Part or otherwise) in order to protect an
adult at risk from harm.

30

(5)

Nothing in this section authorises a person who is not a health professional to inspect
health records (other than to determine whether they are health records).

(6)

A requirement under subsection (1) which is transmitted by electronic means is to be
treated as being in writing if it is received in legible form and capable of being used for
subsequent reference.

(7)

“Health records” are records relating to an individual’s physical or mental health which
have been made by or on behalf of a health professional in connection with the care of
the individual.

35
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5

Assessment orders
10

Assessment orders
(1)

5

A council may apply to the sheriff for an order (“an assessment order”) which authorises
a council officer to take a specified person from a place being visited under section 6 in
order to allow—
(a) a council officer, or any council nominee, to interview the specified person in
private, and
(b) a health professional nominated by the council to conduct a private medical
examination of the specified person,
for the purposes set out in subsection (2).

10

(2)

Those purposes are to enable or assist the council to decide—
(a) whether the person is an adult at risk, and
(b) if it decides that the person is an adult at risk, whether it needs to do anything (by
performing functions under this Part or otherwise) in order to protect the person
from harm.

15

(3)

An assessment order—
(a) is valid from the date specified in the order, and
(b) expires 7 days after that date.

11

Criteria for granting assessment order
The sheriff may grant an assessment order only if satisfied—

20

(a) that the council has reasonable cause to suspect that the person in respect of whom
the order is sought is an adult at risk who is being, or is likely to be, seriously
harmed,
(b) that the assessment order is required in order to establish whether the person is an
adult at risk who is being, or is likely to be, seriously harmed, and

25

(c) as to the availability and suitability of the place at which the person is to be
interviewed and examined.
12

Restriction on exercise of assessment order
A person may be taken from a place in pursuance of an assessment order only if it is not
practicable (due to a lack of privacy or otherwise) to—

30

(a) interview the person under section 7, or
(b) conduct a medical examination of the person under section 8,
during a visit under section 6.
Removal orders
35

13

Removal orders
(1)

A council may apply to the sheriff for an order (“a removal order”) which authorises—
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(a) a council officer, or any council nominee, to move a specified person to a
specified place within 72 hours of the order being made, and
(b) the council to take such reasonable steps as it thinks fit for the purpose of
protecting the moved person from harm.
(2)

5

14

A removal order expires 7 days (or such shorter period as may be specified in the order)
after the day on which the specified person is moved in pursuance of the order.
Criteria for granting removal order

(1)

The sheriff may grant a removal order only if satisfied––
(a) that the person in respect of whom the order is sought is an adult at risk who is
likely to be seriously harmed if not moved to another place, and

10

(b) as to the availability and suitability of the place to which the adult at risk is to be
moved.
(2)

A removal order may require a council to allow any specified person to have contact
with the adult at risk to whom the order relates—
(a) at any specified time during which the order has effect, and

15

(b) in accordance with any specified conditions.
(3)

But the sheriff must, before including such a requirement, have regard to—
(a) any representations made by the council as to whether persons should be allowed
to have contact with the adult at risk, and
(b) any relevant representations made by—

20

(i)

the adult at risk,

(ii) any person who wishes to be able to have contact with the adult at risk, and
(iii) any other person who has an interest in the adult at risk’s well-being or
property.
25

30

15

Right to move adult at risk
(1)

A council officer may enter any place in order to move an adult at risk from the place in
pursuance of a removal order.

(2)

A right to enter any place under subsection (1) includes a right to enter any adjacent
place for the same purpose.

16

Variation or recall of removal order
(1)

The sheriff may vary or recall a removal order if satisfied that the variation or recall is
justified by a change in the facts or circumstances in respect of which the order was
granted or, as the case may be, last varied.

(2)

A removal order may not be varied so as to authorise the council to do anything after the
day which falls 7 days after the day on which the adult at risk to whom the order relates
is moved in pursuance of the order.

(3)

Where an adult at risk has been moved from any place in pursuance of a removal order
which is recalled, the sheriff may direct the council to—

35

(a) return the adult to that place, or
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7

(b) take the adult to any other place which the sheriff, having regard to the adult’s
wishes, may specify.
(4)

A removal order may be varied or recalled only on the application of—
(a) the adult at risk to whom the order relates,
(b) any person who has an interest in the adult at risk’s well-being or property, or

5

(c) the council.
17

Protection of moved person’s property
(1)

The council must take reasonable steps to prevent any property owned or controlled by a
person moved in pursuance of a removal order from being lost or damaged because—
(a) the moved person is unable to protect, care for or otherwise deal with it, and

10

(b) no other suitable arrangements have been or are being made for the purposes of
preventing such loss or damage.
(2)

A council officer may enter any place which the council knows or believes to contain
any property in respect of which it has a duty under subsection (1) in order to enable or
assist the council to perform that duty.

(3)

A right to enter any place under subsection (2) includes a right to enter any adjacent
place for the same purpose.

(4)

A council officer who finds any property in respect of which the council has a duty
under subsection (1) may do anything which the officer considers reasonably necessary
in order to prevent the property from being lost or damaged (and may, in particular,
move the property to another place).

(5)

The council is not entitled to recover from a moved person any expenses it incurs in
performing functions under this section in relation to property owned or controlled by
that person.

(6)

The duty imposed by subsection (1) applies only while the removal order concerned has
effect.

(7)

A council which moves any property in pursuance of the duty imposed by subsection (1)
must, as soon as is reasonably practicable after the removal order concerned ceases to
have effect, return the property to the adult concerned.

15

20

25

Banning orders

30

18

35

Banning orders
(1)

A banning order is an order granted by the sheriff which bans the subject of the order
(“the subject”) from being in a specified place.

(2)

A banning order may also—
(a) ban the subject from being in a specified area in the vicinity of the specified place,
(b) authorise the summary ejection of the subject from the specified place and the
specified area,
(c) prohibit the subject from moving any specified thing from the specified place,
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(d) direct any specified person to take specified measures to preserve any moveable
property owned or controlled by the subject which remains in the specified place
while the order has effect,
(e) be made subject to any specified conditions,
(f) require or authorise any person to do, or to refrain from doing, anything else
which the sheriff thinks necessary for the proper enforcement of the order.

5

10

(3)

A condition specified in a banning order may, in particular, authorise the subject to be in
the place or area from which the subject is banned in specified circumstances (for
example, while being supervised by another person or during specified times).

(4)

The sheriff must, before including a condition of the type mentioned in subsection (3),
have regard to any relevant representations made by—
(a) the applicant for the order,
(b) the adult at risk,
(c) any other person who has an interest in the adult at risk’s well-being or property,
and

15

(d) the subject.
(6)

A banning order expires on the earliest of the following dates—
(a) any specified expiry date,
(b) if the banning order is recalled, the date on which it is recalled,
(c) the date which falls 6 months after the date on which it is granted.

20

19

Criteria for granting banning order
The sheriff may grant a banning order only if satisfied—
(a) that an adult at risk is being, or is likely to be, seriously harmed by another person,
(b) that the adult at risk’s well-being or property would be better safeguarded by
banning that other person from a place occupied by the adult than it would be by
moving the adult from that place, and

25

(c) that either—
(i)

the adult at risk is entitled, or permitted by a third party, or

(ii) neither the adult at risk nor the subject is entitled, or permitted by a third
party,

30

to occupy the place from which the subject is to be banned.
20

35
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Temporary banning orders
(1)

The sheriff may grant a temporary banning order pending determination of an
application for a banning order.

(2)

A temporary banning order may include any provision which may be included in a
banning order.

(3)

Where a temporary banning order is granted, the sheriff must determine the related
application for a banning order within such period as may be specified in rules made
under section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58).
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(4)

9

A temporary banning order expires on the earliest of the following dates—
(a) the date on which the sheriff determines the related application for a banning
order,
(b) the date by which subsection (3) requires the sheriff to determine the related
application for a banning order,

5

(c) if the temporary banning order is recalled, the date on which it is recalled,
(d) any specified expiry date.
21

Right to apply for banning order
(1)

An application for a banning order may be made only by or on behalf of—
(a) an adult whose well-being or property would be safeguarded by the order,

10

(b) any other person who is entitled to occupy the place concerned, or
(c) where subsection (2) applies, the council.
(2)

The council must apply for a banning order if it is satisfied—
(a) as to the matters set out in section 19,
(b) that nobody else is likely to apply for a banning order in respect of the
circumstances which caused the council to be satisfied as to those matters, and

15

(c) that no other proceedings (under this Part or otherwise) to eject or ban the person
concerned from the place concerned are depending before a court.
(3)
20

21A

An applicant for a banning order may also apply for a temporary banning order in
respect of the same case.
Banning orders: occupancy rights of adult at risk
The granting of a banning order or a temporary banning order does not affect any right
the adult at risk has by virtue of being a non-entitled spouse to occupy a home within the
place from which the subject is banned under section 1(1) of the Matrimonial Homes
(Family Protection) (Scotland) Act 1981 (c.59).

25

22

Variation or recall of banning order
(1)

The sheriff may vary or recall—
(a) a banning order, or
(b) a temporary banning order,
if satisfied that the variation or recall is justified by a change in the facts or
circumstances in respect of which the order was granted or, as the case may be, last
varied.

30

(2)

A variation may not vary the date on which the order expires—
(a) in the case of a banning order, beyond the date which is 6 months after the date on
which the order was granted,

35

(b) in the case of a temporary banning order, beyond the date by which section 20(3)
requires the sheriff to determine the related application for a banning order.
(3)

An order may be so varied or recalled only on an application by or on behalf of—
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(a) the subject of the order,
(b) the applicant for the order,
(c) the adult at risk to whom the order relates,
(d) any other person who has an interest in the adult at risk’s well-being or property.

5

23

Powers of arrest
(1)

The sheriff may attach a power of arrest to any—
(a) banning order, or
(b) temporary banning order.

(2)

Any such power of arrest—
(a) becomes effective when it is served (together with such documents as may be
prescribed) on the subject of the order, and

10

(b) expires together with the order to which it is attached.
23A
(1)

Notification to adult at risk etc.
This section applies where the sheriff—
(a) grants a banning order or temporary banning order, or

15

(b) varies or recalls such an order,
on the application of a person other than the adult whose well-being or property is
safeguarded by the order.
(2)
20

Where this section applies, the applicant (or such other person as may be prescribed)
must deliver the document mentioned in subsection (3) to—
(a) the adult whose well-being or property is safeguarded by the order, and
(b) any other person with an interest in that adult’s well-being or property as the
sheriff may specify.

(3)

The document which is to be delivered under subsection (2) is a copy of—
(a) the order (and any power of arrest attached),

25

(b) the varied order, or, as the case may be,
(c) the order of recall.
(4)

30

24

Failure to comply with subsection (2) does not invalidate the order, variation or recall
concerned.
Notification to police

(1)

The applicant for a banning order or temporary banning order (or such other person as
may be prescribed) must, as soon as possible after any power of arrest attached to the
order becomes effective, deliver to the chief constable—
(a) a copy of the order (with the power of arrest attached), and

35
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(2)

11

Where a banning order or temporary banning order is varied or recalled, the applicant
for the variation or recall (or such other person as may be prescribed) must, as soon as
possible after the variation or recall, deliver to the chief constable—
(a) a copy of the varied order or, as the case may be, a note of the recall, and
(b) such other documents as may be prescribed.

5

(3)

25

In this section, “chief constable” means the chief constable of the police force
maintained for the area in which the place specified in the order concerned is situated.
Arrest for breach of banning order

(1)
10

A constable may arrest without warrant the subject of any banning order, or temporary
banning order, to which a power of arrest is attached if the constable—
(a) reasonably suspects the subject to be breaching, or to have breached, the order,
and
(b) considers that there would, if the subject were not arrested, be a risk of the subject
breaching the order again.

(2)

15

The constable must—
(a) immediately inform the arrested person of the reason for the arrest, and
(b) take the arrested person as quickly as is reasonably practicable to a police station.

26

Police duties after arrest
(1)

20

The officer in charge of a police station to which any person arrested under section 25 is
taken (“the officer in charge”) must detain the arrested person in custody until the
person is—
(a) accused on petition or charged on complaint with an offence in respect of the facts
and circumstances which gave rise to the arrest, or
(b) brought before the sheriff under section 29.

(2)

25

27

Notification of detention
(1)

30

The officer in charge must ensure that the facts and circumstances which gave rise to the
arrest are reported to the fiscal as soon as is practicable.

Where a person is detained under section 26, the officer in charge must ensure that the
detained person is informed immediately of—
(a) the right to have, on request, intimation of the detention and of the place of
detention given, without delay, to—
(i)

a solicitor, and

(ii) one other person reasonably named by the person,
35

(b) the right to have, on request, intimation given to a solicitor that the solicitor’s
professional assistance is required,
(c) the right to have, on request, the solicitor informed, as soon as the information is
available, of the court to which the person is to be taken and the date when that is
to happen, and
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(d) the right to have, on request, a private interview with the solicitor before any
appearance before the sheriff under section 29.
(2)

Where the officer in charge knows or believes that a person detained under section 26 is
a child, the officer must, where practicable, give intimation, without delay, of the
detention and of the place of detention to any person known to have parental
responsibilities and rights in relation to the detained person.

(3)

Any person to whom intimation is given under subsection (2) must be permitted
reasonable access to the detained person.

5

28

Duty to keep record of detention
The officer in charge must ensure that the following matters are recorded in connection
with the detention of a person under section 26—

10

(a) the time at which the person was arrested,
(b) the police station to which the person was taken,
(c) the time when the person arrived at that police station,
(d) the address of any other place to which the person is, during the detention, taken,

15

(e) the time when the person was informed of the rights set out in section 27(1),
(f) the time and nature of any request made by the person to exercise any of those
rights, and
(g) the time and nature of any action taken by a police officer under section 27.
20

29

Duty to bring detained person before sheriff
(1)

Where—
(a) a person is detained under section 26, and
(b) the fiscal has not decided to take criminal proceedings in respect of the facts and
circumstances which gave rise to the arrest,
the detained person must be brought, on the next court day on which it is practicable to
do so, before the sheriff sitting as a court of summary jurisdiction for the district in
which the person was arrested.

25

(2)

Nothing in this section prevents the detained person from being brought before the
sheriff on a day other than a court day if—
(a) the sheriff is sitting on such a day for the disposal of criminal business, and

30

(b) the fiscal has not decided to take criminal proceedings in respect of the facts and
circumstances which gave rise to the arrest.
30
35

Information to be presented to sheriff
Where a person is brought before the sheriff under section 29, the fiscal must present to
the sheriff a petition—
(a) giving the detained person’s particulars,
(b) stating the facts and circumstances which gave rise to the arrest,
(c) giving any information known to the fiscal—
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(i)

13

about the circumstances which gave rise to the banning order or temporary
banning order concerned, and

(ii) which is relevant to an assessment of whether the detained person is likely
to breach that order again, and
(d) requesting the sheriff to consider whether a longer period of detention is justified.

5

31

Criteria for authorising longer detention
(1)

The sheriff may, if satisfied—
(a) that the information which the fiscal presents under section 30 ostensibly discloses
a breach of a banning order or temporary banning order, and
(b) that there is a substantial risk that the detained person will breach the order again,

10

by order authorise the continuation of the detention for a period of not more than 2 days
(not counting days which are not court days).

15

(2)

Where the sheriff refuses to authorise such a continuation, the detained person must be
released from custody (unless that person is in custody in respect of any other matter).

(3)

Before deciding whether to grant an order under this section, the sheriff must give the
detained person the opportunity to make representations.
Protection orders and visits: supplementary

32

Consent of adult at risk
(1)

The sheriff must not make a protection order if the sheriff knows that the affected adult
at risk has refused to consent to the granting of the order.

(2)

A person must not take any action for the purposes of carrying out or enforcing a
protection order if the person knows that the affected adult at risk has refused to consent
to the action.

(3)

Despite subsections (1) and (2), a refusal to consent may be ignored if the sheriff or
person reasonably believes––

20

25

(a) that the affected adult at risk has been unduly pressurised to refuse consent, and
(b) that there are no steps which could reasonably be taken with the adult’s consent
which would protect the adult from the harm which the order or action is intended
to prevent.
30

(4)

An adult at risk may be considered to have been unduly pressurised to refuse to consent
to the granting of an order or the taking of an action if it appears—
(a) that harm which the order or action is intended to prevent is being, or is likely to
be, inflicted by a person in whom the adult at risk has confidence and trust, and
(b) that the adult at risk would consent if the adult did not have confidence and trust
in that person.

35

40

(5)

Subsection (4) does not affect the generality of subsection (3).

(6)

Neither subsection (3) nor any other provision of this Part authorises a council officer or
a health professional or other council nominee to ignore a refusal by a person to consent
to participate in—
(a) an interview, or


755

14

Adult Support and Protection (Scotland) Bill
Part 1—Protection of adults at risk of harm
(b) a medical examination.
(7)

In this section, a “protection order” means any—
(a) assessment order,
(b) removal order,
(c) banning order, or

5

(d) temporary banning order,
and “affected adult at risk”, in relation to a protection order, means the person whose
well-being or property would be safeguarded by the granting, carrying out or
enforcement of the order.
10

33

Visits: supplementary provisions
(1)

A council officer may visit a place at reasonable times only.

(2)

A council officer must, while visiting any place—
(a) state the object of the visit, and
(b) produce evidence of the officer’s authorisation to visit the place.

(3)

15

A council officer may, while visiting any place—
(a) examine the place,
(b) take into the place—
(i)

any other person, and

(ii) any equipment,
as may be reasonably required in order to fulfil the object of the visit, and

20

(c) do anything else (under this Part or otherwise) which is reasonably required in
order to fulfil the object of the visit.
(4)

A council officer may not use force during, or in order to facilitate, a visit (but this does
not prevent the sheriff from granting a warrant for entry authorising a constable to use
force).

(5)

A refusal to allow a council officer, or any person accompanying a council officer, to
carry out a visit which is not authorised by a warrant for entry does not constitute an
offence under section 46(1).

25

34
30

Warrants for entry
(1)

A “warrant for entry” is a warrant which authorises—
(a) a council officer to visit any specified place under section 6 or 15 together with a
constable, and
(b) a constable who so accompanies a council officer to do anything, using reasonable
force where necessary, which the constable considers to be reasonably required in
order to fulfil the object of the visit.

35

(2)

A warrant for entry—
(a) expires 72 hours after it is granted, and
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15

(b) does not entitle any person to remain in a place which that person has entered in
pursuance of the warrant after the warrant has expired.
35

Criteria for granting warrants for entry: section 6 visits
(1)

A sheriff who grants an assessment order must also grant a warrant for entry in relation
to a visit under section 6 of a place from which a person may be taken in pursuance of
the assessment order.

(2)

The sheriff may, on the application of the council, otherwise grant a warrant for entry in
relation to a visit under section 6 only if satisfied, by evidence on oath—

5

(a) that a council officer has been, or reasonably expects to be—
(i)

10

refused entry to, or

(ii) otherwise unable to enter,
the place concerned, or
(b) that any attempt by a council officer to visit the place without such a warrant
would defeat the object of the visit.
15

36

Duty to grant warrants for entry: removal orders
(1)

A sheriff who grants a removal order must also grant a warrant for entry in relation to a
visit under section 15.

(2)

Where—
(a) a removal order is varied, and
(b) the subject of the varied order has not yet been moved in pursuance of the order,

20

the warrant for entry granted under subsection (1) in relation to the order is, regardless
of whether the warrant has already expired, to be treated for the purposes of section
34(2) as having been granted on the date of variation.
37
25

Urgent cases
(1)

A council which believes that the circumstances set out in subsection (2) have arisen
may apply to a justice of the peace instead of the sheriff for—
(a) a removal order, or
(b) a warrant for entry in respect of a visit under section 6.

(2)

Those circumstances are—
(a) that it is not practicable to apply to the sheriff, and

30

(b) that an adult at risk is likely to be harmed if there is any delay in granting such an
order or warrant.
(3)

A justice of the peace may grant a removal order only if satisfied, by evidence on oath—
(a) that the circumstances set out in subsection (2) have arisen, and
(b) as to the matter set out in section 14(1).

35

(4)

Subsections (3) to (7) of section 38 do not apply in relation to an application to a justice
of the peace for a removal order.
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(5)

A justice of the peace who grants a removal order must also grant a warrant for entry in
relation to a visit under section 15.

(6)

A justice of the peace may grant a warrant for entry in relation to a visit under section 6
only if satisfied, by evidence on oath—
(a) that the circumstances set out in subsection (2) have arisen, and

5

(b) as to either of the matters set out in section 35(2).
(7)

A removal order granted under this section must—
(a) despite section 13(1)(a), specify a period of 12 hours beginning when the order is
made as the period within which the person specified in the order may be moved
in pursuance of the order, and

10

(b) specify a period of no longer than 24 hours as the period within which the order is
to have effect.
(8)

15

38

Despite section 34(2)(a), a warrant for entry granted under this section expires 12 hours
after it is granted.
Applications: procedure

(1)

This section applies in relation to any application for—
(a) an assessment order,
(b) a removal order,
(c) a banning order,
(d) a temporary banning order,

20

(e) the variation or recall of a removal order, banning order or temporary banning
order.
(2)
25

The sheriff may disapply any of the following provisions in relation to an application if
satisfied that doing so will protect an adult at risk from serious harm or will not
prejudice any person affected by the disapplication—
(a) subsections (3) to (7),
(b) section 14(3),
(c) section 18(4).

(3)

The applicant must give notice of an application to—
(a) the subject of the application, and

30

(b) the affected adult at risk (where that person is neither the applicant nor the subject
of the application).
(4)

The sheriff must, before determining an application, invite—
(a) the subject of the application, and
(b) the affected adult at risk (where that person is neither the applicant nor the subject
of the application).

35

to be heard by, or represented before, the sheriff.
(5)
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(6)

The sheriff may appoint a person to safeguard the interests of the affected adult at risk in
any proceedings relating to an application.

(7)

Such an appointment may be made on such terms as the sheriff thinks fit.

(8)

Nothing in this section affects the Court of Session’s power to make further provision
under section 32 of the Sheriff Courts (Scotland) Act 1971 (c.58) in connection with the
procedure and practice to be followed in connection with an application.

(9)

For the purposes of this section, the “affected adult at risk” is—

5

(a) where an application relates to an assessment order or removal order, the subject
of the application,
(b) where an application relates to a banning order or a temporary banning order, the
person whom that order would protect, or is protecting, from harm.

10

Adult Protection Committees
39

Adult Protection Committees

15

(1)

Each council must establish a committee (an “Adult Protection Committee”) with the
following functions—

20

(a) to keep under review the procedures and practices of the public bodies and officeholders to which this section applies which relate to the safeguarding of adults at
risk present in the council’s area (including, in particular, any such procedures and
practices which involve co-operation between the council and other public bodies
or office-holders to which this section applies),
(b) to give information or advice, or make proposals, to any public body and officeholder to which this section applies on the exercise of functions which relate to
the safeguarding of adults at risk present in the council’s area,
(c) to make, or assist in or encourage the making of, arrangements for improving the
skills and knowledge of officers or employees of the public bodies and officeholders to which this section applies who have responsibilities relating to the
safeguarding of adults at risk present in the council’s area,

25

(d) any other function relating to the safeguarding of adults at risk as the Scottish
Ministers may by order specify.
30

(2)

In performing its functions, an Adult Protection Committee must have regard to the
desirability of improving co-operation between each of the public bodies and officeholders to which this section applies for the purpose of assisting those bodies and officeholders to perform functions in order to safeguard adults at risk present in the council’s
area.

35

(3)

The public bodies and office-holders to which this section applies are—
(a) the council,
(b) the Care Commission,
(c) the relevant Health Board,
(d) the chief constable of the police force maintained in the council’s area,

40

(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
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Membership
(1)

It is for the council to appoint the convener and the other members of its Adult
Protection Committee in accordance with this section.

(2)

Each public body and office-holder to which section 39 applies (other than the council
and the Care Commission) must nominate a representative who appears to the body or
office-holder to have skills and knowledge relevant to the functions of the Adult
Protection Committee to be a Committee member.

(3)

The Care Commission may nominate a representative who appears to it to have skills
and knowledge relevant to the functions of the Adult Protection Committee to be a
Committee member.

(4)

The council must appoint the representatives nominated under subsections (2) and (3) as
Committee members.

(5)

The council may also appoint as Committee members such other persons who appear to
it to have skills and knowledge relevant to the functions of the Adult Protection
Committee.

(6)

The Committee convener must not be a member or officer of the council.

5

10

15

41

Committee procedure
(1)

It is for an Adult Protection Committee to regulate its own procedures.

(2)

But those procedures must allow a representative of—
(a) the Mental Welfare Commission for Scotland,

20

(b) the Public Guardian,
(c) the Care Commission (where it has not nominated a representative to be a member
of the Committee), and
(d) any other public body or office-holder as the Scottish Ministers may by order
specify,

25

to attend Committee meetings.
42

Duty to provide information to the Committee
(1)

Each of the public bodies and office-holders set out in subsection (2) must provide the
Adult Protection Committee with any information which the Committee may reasonably
require for the purposes of performing the Committee’s functions.

(2)

Those public bodies and office-holders are—

30

(a) each of the public bodies and office-holders represented on the Adult Protection
Committee by virtue of section 40(4),
(b) the Mental Welfare Commission for Scotland,
35

(c) the Public Guardian,
(d) the Care Commission (where it is not represented on the Committee), and
(e) any other public body or office-holder as the Scottish Ministers may by order
specify.
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19

Annual report
The convener of an Adult Protection Committee must, as soon as practical after such
date as the council may direct biennially—
(a) prepare a general report on the exercise of the Committee’s functions during the 2
years ending on that date, and

5

(b) after securing the Committee’s approval of the report, send a copy of it to—
(i)

each of the public bodies and office-holders represented on the Adult
Protection Committee by virtue of section 40(4),

(ii) the Scottish Ministers,
(iii) the Mental Welfare Commission for Scotland,

10

(iv) the Public Guardian,
(v) the Care Commission (where it not represented on the Committee), and
(vi) any other public body or office-holder as the Scottish Ministers may by
order specify.
15

44

Guidance
Adult Protection Committees, and councils, must have regard to any guidance issued by
the Scottish Ministers about their functions under sections 39 to 43.
Other provisions

45
20

Code of practice
(1)

The Scottish Ministers must prepare a code of practice containing guidance about the
performance of functions under this Part by—
(a) councils and their officers, and
(b) health professionals.

(2)

The Scottish Ministers must review the code of practice from time to time and may,
following such a review, revise it.

(3)

Before preparing the code of practice, and when reviewing it, the Scottish Ministers
must consult—

25

(a) such councils (or persons representing councils),
(b) such health professionals (or persons representing health professionals), and
(c) such other persons appearing to them to be interested in the code of practice,

30

as they think fit.
(4)

The Scottish Ministers must publish the code of practice and any revisions to it.

(5)

Councils, council officers and health professionals performing functions under this Part
must, if relevant, have regard to the code of practice.
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Obstruction
(1)

A person commits an offence by, without reasonable excuse, preventing or obstructing
any other person from doing anything which the other person is authorised or entitled to
do by virtue of—
(a) an assessment order,

5

(b) a removal order,
(c) a banning order,
(d) a temporary banning order,
(e) a warrant for entry, or
(f) any provision of this Part.

10

(2)

A person commits an offence by, without reasonable excuse, refusing or otherwise
failing to comply with a requirement made under section 9.

(3)

A person who is guilty of an offence under this section is liable, on summary
conviction—
(a) to a fine not exceeding level 3 on the standard scale,

15

(b) to be imprisoned for a term not exceeding 3 months, or
(c) to both such a fine and such imprisonment.
(4)

20

47

Nothing done by a person whose well-being or property another person is attempting to
investigate or safeguard constitutes an offence under this section.
Offences by bodies corporate etc.

(1)

Where—
(a) an offence under this Part has been committed by—
(i)

a body corporate,

(ii) a Scottish partnership, or
(iii) an unincorporated association other than a Scottish partnership, and

25

(b) it is proved that the offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of—
(i)

a relevant person, or

(ii) a person purporting to act in the capacity of a relevant person,
that person as well as the body corporate, partnership or, as the case may be,
unincorporated association is guilty of the offence and is liable to be proceeded against
and punished accordingly.

30

(2)

In subsection (1), “relevant person” means—
(a) in relation to a body corporate other than a council—

35

(i)

a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, a member,
(b) in relation to a council, an officer or member of the council,
(c) in relation to a Scottish partnership, a partner, and
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(d) in relation to an unincorporated association other than a Scottish partnership, a
person who is concerned in the management or control of the association.
48

Appeals
(1)

No appeal is competent against the granting of—
(a) an assessment order,

5

(b) a removal order, or
(c) a warrant for entry.
(2)

Any decision of a sheriff to grant, or to refuse to grant, a banning order or temporary
banning order may be appealed to the sheriff principal.
But an appeal under this subsection against the granting of, or a refusal to grant, a
temporary banning order is competent only with leave of the sheriff.

10

(3)

The sheriff principal’s decision on an appeal under subsection (2) may be appealed to
the Court of Session.
But an appeal under this subsection against a decision relating to a temporary banning
order is competent only with leave of the sheriff principal.

15

(4)

Where a sheriff principal decides to quash a banning order or temporary banning order,
the order concerned is (despite the sheriff principal’s determination) to continue to have
effect until—
(a) the end of the period during which the decision to quash the order may be
appealed to the Court of Session (if no such appeal is made),

20

(b) where such an appeal is made, the day on which—
(i)

the appeal is abandoned, or

(ii) the Court of Session confirms the sheriff principal’s decision to quash the
order, or
(c) any other day on which—

25

(i)

the order otherwise expires by virtue of section 18(6) or 20(4), or

(ii) in the case of a temporary banning order, the sheriff principal refuses leave
to appeal against the decision to quash the order.
49
30

Persons authorised to perform functions under this Part
(1)

The Scottish Ministers may by order restrict the type of individual who may be
authorised by a council to perform functions given to council officers by virtue of this
Part.

(2)

For the purposes of this Part, a person is a “health professional” if the person is—
(a) a doctor,

35

(b) a nurse,
(c) a midwife, or
(d) any other type of individual described (by reference to skills, qualifications,
experience or otherwise) by order made by the Scottish Ministers.
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Interpretation of Part 1
(1)

In this Part––
“adult” means an individual aged 16 or over,
“adult at risk” has the meaning given by section 3,

5

“Adult Protection Committee” means a committee established under section 39,
“assessment order” has the meaning given by section 10,
“attorney” means a continuing attorney or welfare attorney (within the meaning of
the Adults with Incapacity (Scotland) Act 2000 (asp 4)),
“banning order” has the meaning given by section 18,

10

“Care Commission” means the Scottish Commission for the Regulation of Care,
“child” means an individual under the age of 16,
“conduct” includes neglect and other failures to act,

15

20

“council” means a council constituted under section 2 of the Local Government
etc. (Scotland) Act 1994 (c.39); and references to a council in relation to any
person known or believed to be an adult at risk are references to the council for
the area which the person is for the time being in,
“council officer” means an individual appointed by a council under section 64 of
the Local Government (Scotland) Act 1973 (c.65) (but “council officer” must,
where relevant, also be interpreted in accordance with any order made under
section 49(1)),
“court day” means a day which is not—
(a)

a Saturday,

(b) a Sunday, or
(c)
25

a court holiday prescribed for the relevant court under section 8 of the
Criminal Procedure (Scotland) Act 1995 (c.46),

“doctor” means a fully registered person within the meaning of the Medical Act
1983 (c.54),
“fiscal” means the procurator fiscal,
“harm” includes all harmful conduct and, in particular, includes—
30

(a)

conduct which causes physical harm,

(b) conduct which causes psychological harm (for example: by causing fear,
alarm or distress),
(c) unlawful conduct which appropriates or adversely affects property, rights
or interests (for example: theft, fraud, embezzlement or extortion),
35

(d) conduct which causes self-harm,
“health professional” has the meaning given by section 49(2),
“midwife” means an individual registered in the register maintained under article
5 of the Nurses and Midwives Order 2001 (S.I. 2002/253) by virtue of
qualifications in midwifery,
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“nearest relative” has the meaning given by section 254 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13),
“nurse” means an individual registered in the register maintained under article 5
of the Nurses and Midwives Order 2001 (S.I. 2002/253) by virtue of qualifications
in nursing,

5

“officer in charge” has the meaning given by section 26(1)
“parental responsibilities and rights” has the same meaning as in the Children
(Scotland) Act 1995 (c.36),
“prescribed” means prescribed by rules of court,
“primary carer” has the same meaning as in the Mental Health (Care and
Treatment) (Scotland) Act 2003 (asp 13),

10

“relevant Health Board”, in relation to any council, means any Health Board or
Special Health Board constituted by order under section 2 of the National Health
Service (Scotland) Act 1978 (c.29) which exercises functions in relation to the
council’s area,

15

“removal order” has the meaning given by section 13,
“specified”, in relation to any order or warrant, means specified in the order or
warrant,
“temporary banning order” has the meaning given by section 20,
“visit” has the meaning given by subsection (2),

20

“warrant for entry” has the meaning given by section 34.
(2)

References in this Part to visiting any place are, unless the contrary intention appears, to
be read as references to a council officer exercising a right of entry conferred by section
6, 15 or 17 (including any such right which is authorised by a warrant for entry).

PART 2

25

ADULTS WITH INCAPACITY
51

Preliminary
References in this Part to “the 2000 Act” are references to the Adults with Incapacity
(Scotland) Act 2000 (asp 4).

30

51A

Applications and proceedings: sheriff to consider adult’s wishes and feelings
After section 3(5) of the 2000 Act insert—

35

“(5A) In determining an application or any other proceedings under this Act, the
sheriff shall, without prejudice to the generality of section 1(4)(a), take account
of the wishes and feelings of the adult who is the subject of the application or
proceedings so far as they are expressed by a person providing independent
advocacy services.
(5B) In subsection (5A), “independent advocacy services” has the same meaning as
it has in section 259(1) of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13).”.
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Orders about incapable adults’ nearest relatives
(1)

Section 4 (orders about functions of nearest relative etc.) of the 2000 Act is amended as
follows.

(2)

In subsection (1)—
(a) the words “On an application by an adult,” are repealed,

5

(b) for “the adult”, where first occurring, substitute “an adult with incapacity”,
(c) in paragraph (b), for “application” substitute “order”.
(3)

In subsection (3), the words “, on an application by an adult,” are repealed.

(4)

After subsection (3) insert—
“(3A) The court may make an order under subsection (1) or (3) only on the
application of—

10

(a) the adult to whom the application relates; or
(b) any person claiming an interest in that adult’s property, financial affairs
or personal welfare.
(3B) The court may dispose of an application for an order under subsection (1) or
(3) by making—

15

(a) the order applied for; or
(b) such other order under this section as it thinks fit.”.
(5)
20

53

Subsection (4) is repealed.
Powers of attorney

(1)

Section 15 (continuing powers of attorney) of the 2000 Act is amended as follows—
(a) after paragraph (b) of subsection (3) insert—
“(ba) where the continuing power of attorney is exercisable only if the granter
is determined to be incapable in relation to decisions about the matter to
which the power relates, states that the granter has considered how such
a determination may be made;”,

25

(b) in subsection (3)(c)—
(zi) leave out “a solicitor” and insert “a practising solicitor”,
(i)

in sub-paragraph (ii), for “other persons” substitute “another person”,

(ii) in sub-paragraph (ii), for “have” substitute “has”,

30

(ba) in subsection (4), for “A solicitor” substitute “A practising solicitor”,
(c) after subsection (4) insert—
“(5)
35

(2)

It is declared that the rule of law which provides that an agent’s authority ends
in the event of the bankruptcy of the principal or the agent applies, and has
applied since subsection (1) came into force, in relation to continuing powers
of attorney.”.

Section 16 (welfare powers of attorney) of the 2000 Act is amended as follows—
(a) after paragraph (b) of subsection (3) insert—
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“(ba) states that the granter has considered how a determination as to whether
he is incapable in relation to decisions about the matter to which the
welfare power of attorney relates may be made for the purposes of
subsection (5)(b);”,
(b) in subsection (3)(c)—

5

(zi) leave out “a solicitor” and insert “a practising solicitor”,
(i)

in sub-paragraph (ii), for “other persons” substitute “another person”,

(ii) in sub-paragraph (ii), for “have” substitute “has”,
(ba) in subsection (4), for “A solicitor” substitute “A practising solicitor”,
(c) in subsection (6)(b), for “mentioned in section 48(1) or (2)” substitute “in relation
to which the authority conferred by section 47(2) does not apply by virtue of
regulations made under section 48(2)”.

10

(3)

After section 16 of the 2000 Act insert—
“16A

Continuing and welfare power of attorney: accompanying certificate
Where a document confers both—

15

(a) a continuing power of attorney; and
(b) a welfare power of attorney,
the validity requirements imposed by sections 15(3)(c) and 16(3)(c) may be
satisfied by incorporating a single certificate which certifies the matters set out
in those provisions.”.

20

(4)

Section 19 (registration of powers of attorney) of the 2000 Act is amended as follows—
(a) in subsection (2)(c), for “send a copy of it to” substitute “give notice of the
registration of the document to both the local authority and”,
(b) in subsection (5)—
(i)

25

the word “and” which appears immediately after paragraph (a) is repealed,

(ii) after paragraph (b) insert—
“(c) where the document confers a welfare power of attorney and the local
authority requests a copy of it, send such a copy to the local authority;
and
(d) where the document confers a welfare power of attorney and the Mental
Welfare Commission requests a copy of it, send such a copy to the
Mental Welfare Commission.”.

30

35

(5)

In section 20(3)(b)(iii) (notice of order: supervision etc) of the 2000 Act, the words from
“(in” to “disorder)” are repealed.

(6)

In section 22 (notice of changes) of the 2000 Act, the words “(in a case where the
incapacity of the granter is by reason of, or reasons which include, mental disorder)”,
where they occur in subsections (1) and (2), are repealed.

(7)

After section 22 of the 2000 Act insert—
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“22A

Revocation of continuing or welfare power of attorney

(1)

The granter of a continuing or welfare power of attorney may revoke the power
of attorney (or any of the powers granted by it) after the document conferring
the power of attorney has been registered under section 19 by giving a
revocation notice to the Public Guardian.

(2)

A revocation notice shall be valid only if it is expressed in a written document
which—

5

(a) is subscribed by the granter; and
(b) incorporates a certificate in the prescribed form by a practising solicitor
or by a member of another prescribed class that—

10

(i)

he has interviewed the granter immediately before the granter
subscribed the document;

(ii) he is satisfied, either because of his own knowledge of the granter
or because he has consulted another person (whom he names in the
certificate) who has knowledge of the granter, that at the time the
revocation is made the granter understands its effect;

15

(iii) he has no reason to believe that the granter is acting under undue
influence or that any other factor vitiates the revocation of the
power.
(3)

20

The Public Guardian, on receiving a revocation notice, shall—
(a) enter the prescribed particulars of it in the register maintained by him
under section 6(2)(b)(i) or (ii) as the case may be; and
(b) notify—
(i)

the continuing or welfare attorney; and

(ii) where it is the welfare attorney who is notified, the local authority
and the Mental Welfare Commission.

25

30

35

(4)

A revocation has effect when the revocation notice is registered under this
section.

(5)

No liability shall be incurred by any person who acts in good faith in ignorance
of the revocation of a power of attorney under this section. Nor shall any title
to heritable property acquired by such a person be challengeable on that ground
alone.”.

(8)

In section 23(3) (notice of resignation) of the 2000 Act, the words from “(in” to
“disorder)” are repealed.

(9)

In section 87(1) (interpretation) of the 2000 Act, after the definition of “power of
attorney” insert—
““practising solicitor” means a solicitor holding a practising certificate
issued in accordance with Part 2 of the Solicitors (Scotland) Act 1980
(c.46);”.

40

54

Accounts and funds
For Part 3 of the 2000 Act substitute—
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“PART 3
ACCOUNTS AND FUNDS
Purposes and application of Part
24A
5

Intromissions with funds

(1)

This Part makes provision for the authorisation of persons by the Public
Guardian to intromit with the funds of an adult for the purposes mentioned in
subsection (2).

(2)

Those purposes are—
(a) the payment of central and local government taxes for which the adult is
responsible;

10

(b) the provisions of sustenance, accommodation, fuel, clothing and related
goods and services for the adult;
(c) the provision of other services provided for the purposes of looking after
or caring for the adult;
(d) the settlement of debts owed by or incurred in respect of the adult,
including any prescribed fees charged by the Public Guardian in
connection with an application under this Part;

15

(e) the payment for the provision of items other than those mentioned in
paragraphs (a) to (d) such as the Public Guardian may, in any case,
authorise.

20

24B

25

Adults in respect of whom applications may be made

(1)

An application to the Public Guardian under this Part may be made only in
relation to an adult who is incapable in relation to decisions about, or of
safeguarding the adult’s interests in, the funds to which the application relates.

(2)

But an application may not be made in the case of an adult in relation to
whom—
(a) there is a guardian of the type mentioned in section 33(1)(a) with powers
relating to the funds in question;
(b) there is a continuing attorney with powers relating to the funds in
question; or

30

(c) an intervention order relating to the funds in question has been granted.
Authority to take preliminary steps
24C
(1)
35

Authority to provide information about funds
This section applies where a person—
(a) believes than an adult holds funds in an account in the adult’s sole name;
but
(b) cannot make an application under section 25 or section 26G because the
person does not know—
(i)

40

where the account is held;

(ii) the account details;
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(iii) how much is held in the account; or
(iv) any other information needed to complete the application.
(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising any fundholder to provide the person with such
information as the person may reasonably require in order to make an
application under section 25 or 26G.

(3)

Where the Public Guardian grants an application under subsection (2), the
Public Guardian must issue the certificate to the applicant.

(4)

A fundholder presented with a certificate issued under subsection (3) is not
prevented by—

5

10

(a) any obligation as to secrecy; or
(b) any other restriction on disclosure of information,
from providing the person who presents the certificate to it with such
information as the person may reasonably require in order to make an
application under section 25 or 26G about funds held by it on behalf of the
adult.

15

24D
(1)

Authority to open account in adult’s name
This section applies where—
(a) a person believes that—
(i)

20

an adult holds funds;

(ii) an adult is entitled to income or other payments or is likely to
become so entitled; or
(iii) a fundholder holds funds on behalf of an adult; but
(b) the adult does not have a suitable account in the adult’s sole name in
which the funds, income or other payments can be placed for the
purposes of intromitting with the adult’s funds under this Part.

25

30

(2)

Where this section applies, the person may apply to the Public Guardian for a
certificate authorising the opening of an account in the adult’s name for the
purpose of intromitting with the adult’s funds.

(3)

Where the Public Guardian grants an application under subsection (2), the
Public Guardian must issue the certificate to the applicant.

(4)

The certificate issued under subsection (3) may specify the kind of account
which may be opened by a fundholder.

(5)

A fundholder presented with a certificate issued under subsection (3) may open
an account in the adult’s name.

(6)

But, if the certificate specifies a kind of account, the fundholder may open
only an account of the type specified.

(7)

On an account being opened in pursuance of subsection (5), the applicant must
notify prescribed particulars of the account to the Public Guardian.

35
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Authority to intromit
25

5

Authority to intromit
(1)

A person mentioned in subsection (2) may apply to the Public Guardian for a
certificate authorising the person to intromit with an adult’s funds.

(2)

Those persons are—
(a) an individual (other than an individual acting in his capacity as an officer
of a local authority or other body established by or under an enactment);
(b) two or more individuals who wish to act jointly; or
(c) a body (other than a manager of an authorised establishment within the
meaning of section 35(2)).

10

(3)

An application under subsection (1) which is accompanied by an application
under section 24D may only be granted if—
(a) an account is opened in pursuance of section 24D(5); and
(b) prescribed particulars of that account are notified to the Public Guardian
in pursuance of section 24D(7).

15

(4)

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a certificate of authority (a “withdrawal certificate”) to the
applicant.

20

25

(5)

No application may be made under subsection (1) if a person is already
authorised to intromit with the funds of the adult to whom the application
relates (unless the application is made by that person).

(6)

In this Act, an individual or a body who holds a valid withdrawal certificate
issued under this Part is referred to as a “withdrawer”.

26

Authority to intromit: application
(1)

An application under section 25(1) must—
(a) state the purposes of the proposed intromission with the adult’s funds,
setting out the specific sums relating to each purpose;

30

(b) specify an account held by a fundholder in the adult’s sole name which
the applicant wishes to use for the purpose of intromitting with the
adult’s funds (or be accompanied by an application under section 24D to
open an account for that purpose);
(c) contain an undertaking that the applicant will open an account (the
“designated account”) solely for the purposes of—

35

(i)

receiving funds transferred under the authority of any certificate
granted; and

(ii) intromitting with those funds;
40

(2)

The application may also specify another account held by a fundholder in the
adult’s sole name which the applicant also wishes to use for the purpose of
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intromitting with the adult’s funds (or be accompanied by an application under
section 24D to open an account for that purpose).
(3)

In this Part—
(a) the account specified or, as the case may be, opened for the purposes of
subsection (1)(b) is referred to as the adult’s current account.

5

(b) the account specified or, as the case may be, opened for the purposes of
subsection (2) is referred to as the adult’s second account.
Withdrawal certificates
26A
10

(1)

Withdrawal certificates
A withdrawal certificate may—
(a) authorise the transfer of funds—
(i)

from the adult’s current account to the designated account;

(ii) from the adult’s current account to the adult’s second account;
(iii) from the designated account to the adult’s second account;
(b) authorise the continuance or making of arrangements for the regular or
occasional payment of funds from the adult’s current account for
specified purposes (for example: by standing order or direct debit);

15

(c) authorise the withdrawal of funds from the designated account for
specified purposes;
(d) place limits on the amount of funds that may be so transferred, paid or
withdrawn.

20

(2)

But such a certificate does not authorise a transfer of funds or payment that
would cause—
(a) the adult’s current account;
(b) the adult’s second account; or

25

(c) the designated account,
to become overdrawn.
(3)

If any of the accounts mentioned in paragraphs (a) to (c) of subsection (2) is
overdrawn, the fundholder of that account has a right of relief against the
withdrawer.

(4)

In subsection (1)(b), “specified” means specified in the certificate of
appointment.

30

Joint and reserve withdrawers
26B
35
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Addition of joint withdrawer

(1)

This section applies where an individual has or individuals have been
appointed as a withdrawer in relation to an adult.

(2)

Where this sections applies, another individual may apply to the Public
Guardian for appointment as a joint withdrawer.

(3)

An application under subsection (1) must be signed by the existing withdrawer.
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(4)

31

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a certificate of authority (a “withdrawal certificate”) to the existing
withdrawer and the applicant.

5

(5)

Subject to sections 31(2) and 31A, a certificate issued under subsection (4)(b)
is valid until the date on which the withdrawal certificate held by the existing
withdrawer would cease to be valid under section 31(1) or 31D(6), as the case
may be (regardless of any subsequent extension, reduction, termination or
suspension of the existing withdrawer’s authority).

(6)

In this section, “the existing withdrawer” means the individual or individuals
mentioned in subsection (1).

(7)

In this Part, where two or more individuals are appointed as withdrawers, each
individual is referred to as a “joint withdrawer”.

10

15

26C
(1)

Joint withdrawers: supplementary
Joint withdrawers may, subject to subsection (2), exercise their functions
individually, and each joint withdrawer is liable for any loss incurred by the
adult arising out of—
(a) the joint withdrawer’s own acts or omissions; or

20

(b) the joint withdrawer’s failure to take reasonable steps to ensure that
another joint withdrawer does not breach any duty of care or fiduciary
duty owed to the adult.
(2)

Where more than one joint withdrawer is liable under subsection (1), they are
liable jointly and severally.

(3)

A joint withdrawer must, before exercising any function conferred on the joint
withdrawer, consult the other joint withdrawers, unless—

25

(a) consultation would be impracticable in the circumstances; or
(b) the joint withdrawers agree that consultation is not necessary.
30

(4)

Where joint withdrawers disagree as to the exercise of their functions, one or
more of them may apply to the Public Guardian for directions.

(5)

Directions given by the Public Guardian in pursuance of subsection (4) may be
appealed to the sheriff, whose decision is final.

(6)

Where there are joint withdrawers—
(a) a third party in good faith is entitled to rely on the authority to act of any
one or more of them; and

35

(b) section 31A(4) (interim authority) only applies where the Public
Guardian terminates the authority of all of the joint withdrawers.
26D
40

(1)

Reserve withdrawers: applications
In any case where an individual is issued with a withdrawal certificate (“a main
withdrawer”), the Public Guardian may, on an application by the main
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withdrawer, appoint another individual (“a reserve withdrawer”) to act as a
withdrawer in the event of the main withdrawer temporarily becoming unable
to act.
(2)

An application for appointment of a reserve withdrawer may be made at the
time of the application under section 25 for a withdrawal certificate or at any
later time.

(3)

The application for appointment as a reserve withdrawer must be signed by the
proposed reserve withdrawer.

(4)

Where the Public Guardian grants the application, the Public Guardian must
enter prescribed particulars in the register maintained by the Public Guardian
under section 6(2)(b)(iii).

5

10

26E
(1)

Reserve withdrawers: authority to act
Where—
(a) a reserve withdrawer has been appointed under section 26D; and
(b) the main withdrawer considers that the main withdrawer is or will be
unable to carry out some or all of the main withdrawer’s functions under
this Part,

15

the main withdrawer may notify the Public Guardian that the main withdrawer
wishes the Public Guardian to authorise the reserve withdrawer to intromit with
the adult’s funds for a specified period.

20

(2)

Where a reserve withdrawer becomes aware that the main withdrawer is
unable—
(a) to carry out some or all of the main withdrawer’s functions in relation to
intromitting with the funds concerned; and
(b) to notify the Public Guardian under subsection (1),

25

the reserve withdrawer may apply to the Public Guardian for a certificate
authorising the reserve withdrawer to intromit with the adult’s funds for a
specified period.
(3)
30

The Public Guardian, on being notified under subsection (1), must or, on an
application under subsection (2), may—
(a) enter prescribed particulars in the register maintained by him under
section 6(2)(b)(iii);
(b) issue a certificate of authority (a “withdrawal certificate”) to the reserve
withdrawer; and
(c) notify the adult and the main withdrawer.

35

(4)

40

The certificate issued under subsection (3)(b) is—
(a) valid for the specified period, or such shorter period as the Public
Guardian thinks fit, but does not extend beyond the date on which the
validity of the withdrawal certificate issued to the main withdrawer
would cease under section 31(1) or 31D(6), as the case may be;
(b) suspended during any period when the authority of the main withdrawer
is suspended;
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(c) terminated if the authority of the main withdrawer is terminated.

5

(5)

The main withdrawer and the reserve withdrawer are liable (jointly and
severally) for any loss incurred by the adult arising out of the reserve
withdrawer’s acts or omissions.

(6)

In this section, “specified” means specified in the notice or, as the case may be,
application.
Variation of withdrawer’s authority

26F
(1)

Variation of withdrawal certificate
The Public Guardian may—
(a) on the application of a withdrawer, or

10

(b) if notified under section 30A,
vary the withdrawal certificate (the “existing certificate”) issued to the
withdrawer.
(2)

But a withdrawal certificate may not be varied under this section so as to alter
the period of validity of the certificate.

(3)

Where the Public Guardian decides to vary the withdrawal certificate under
subsection (1), the Public Guardian must—

15

(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue a varied withdrawal certificate to the withdrawer.

20

(4)

The existing certificate ceases to be valid on the date the varied certificate is
issued under subsection (3)(b).
Authority to transfer funds

26G
25

(1)

Authority to transfer specified sums
A person mentioned in subsection (2) may apply to the Public Guardian for a
certificate authorising the transfer of a specified sum from a specified account
(“the original account”) in an adult’s sole name to—
(a) the designated account;
(b) the adult’s current account;
(c) the adult’s second account; or

30

(d) such other account as may be specified.
(2)

Those persons are—
(a) a withdrawer;
(b) a person who has applied for a withdrawal certificate under section 25;

35

(3)

An application under subsection (1) may also seek authority—
(a) to close the original account;
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(b) to terminate an arrangement for the payment of funds from the original
account to another account (for example: a standing order or direct
debit).
(4)

5

Where the Public Guardian grants an application under subsection (1), the
Public Guardian must—
(a) enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii); and
(b) issue the certificate to the applicant.

(5)
10

In this section, “specified” means specified in the application under subsection
(1) or, as the case may be, in the certificate granted under subsection (4).
Applications: general

27

Applications: general requirements
An application under section 24C, 24D, 25, 26B, 26D, 26F or 26G must—
(a) be signed by the applicant;
(b) contain the name and addresses of the nearest relative, named person and
primary carer of the adult, if known;

15

(c) be submitted to the Public Guardian no later than 14 days after—
(i)

(ii) in any other case, the day the application is signed by the applicant
as mentioned in paragraph (a).

20

27A
(1)
25

where it is required to be countersigned under section 27A, the day
the application is so countersigned, or

Countersigning of applications
An application under section 24C, 24D, 25, or 26B must be countersigned by a
person who must declare in the application that—
(a) the person knows the applicant and has known the applicant for at least
one year prior to the date of the application;
(b) the person is not any of the following—
(i)

a relative of or person residing with the applicant or the adult;

(ii) a director or employee of the fundholder;
30

(iii) a solicitor acting on behalf of the adult or any other person
mentioned in this paragraph in relation to any matter under this
Act;
(iv) the medical practitioner who has issued the certificate under
section 27B in connection with the application;

35

(v) a guardian of the adult;
(vi) a welfare or continuing attorney of the adult;
(vii) a person who is authorised under an intervention order in relation
to the adult;
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(c) the person believes the information contained in the application to be
true; and
(d) the person believes the applicant to be a fit and proper person to intromit
with the adult’s funds.
5

10

(2)

An application under section 26D (reserve withdrawers) must be countersigned
by a person who must declare in the application the matters set out in
paragraphs (a) to (d) of subsection (1) but with references in those paragraphs
to “applicant” read as references to the proposed reserve withdrawer.

(3)

This section does not apply to an application made by a body.

27B

Medical certificates
An application under section 24C, 24D, or 25 must be accompanied by a
certificate in prescribed form from a medical practitioner that the adult is—
(a) incapable in relation to decisions about; or
(b) incapable of acting to safeguard or promote the adult’s interests in,
the adult’s funds.

15

27C
(1)

Intimation of applications
On receipt of a competent application under section 24C, 24D, 25, 26B, 26D,
26F or 26G, the Public Guardian must intimate the application to—
(a) the adult;
(b) the adult’s nearest relative;

20

(c) the adult’s primary carer;
(d) the adult’s named person;
(e) where the applicant is—
(i)

the individual mentioned in both paragraph (b) and (c); or

(ii) a body other than a local authority,

25

the chief social work officer of the local authority; and
(f) any other person who the Public Guardian considers has an interest in the
application.
(2)
30

27D
(1)

A competent application is an application which complies with section 27 and,
where appropriate, sections 27A and 27B.
Determination of applications: applicant to be fit and proper
The Public Guardian may grant an application made under section 24C, 24D,
25, 26B or 26D only if satisfied that—
(a) the applicant in an application under section 24C, 24D, 25 or 26B, or

35

(b) the proposed reserve withdrawer in an application under section 26D,
is a fit and proper person to intromit with the funds of the adult.
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(2)

27E
5

Determination of applications: opportunity to make representations

(1)

The Public Guardian must not grant an application under section 24C, 24D, 25,
26B, 26D, 26F or 26G without affording to any person who receives intimation
of the application under section 27C or any other person who wishes to object
an opportunity to make representations.

(2)

Where the Public Guardian proposes to refuse the application the Public
Guardian must intimate the proposed decision to the applicant and advise the
applicant of the prescribed period within which the applicant may object to the
proposed refusal.

(3)

The Public Guardian must not refuse an application without affording to the
applicant, if the applicant objects, an opportunity to make representations.

10

15

In deciding whether a person is fit and proper, the Public Guardian must have
regard to any guidance issued in relation to that matter by the Scottish
Ministers.

27F
(1)

Referral of application to sheriff
The Public Guardian may remit an application under section 24C, 24D, 25,
26B, 26D, 26F or 26G for determination by the sheriff at the instance of—
(a) the Public Guardian;
(b) the applicant; or
(c) any person who objects to the granting of the application.

20

(2)
27G

Multiple applications etc.

(1)

Where a person who has made an application under section 24C, 24D or 25 in
respect of an adult makes another application under any of those sections in
respect of the same adult, the Public Guardian may disapply any of the
provisions in sections 27 to 27B to that application.

(2)

Where the Public Guardian is to issue more than one certificate under this Part
to the same person, the Public Guardian may instead issue a combined
certificate to the person.

(3)

References in this Part to a withdrawal certificate or other certificate issued
under this Part include references to any combined certificate issued by the
Public Guardian instead of the withdrawal or other certificate.

25

30

The sheriff’s decision on an application remitted under subsection (1) is final.

Fundholders
28
35

40
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Fundholders of adult’s current account and adult’s second account
(1)

The fundholder of an adult’s current account may act on the instructions of a
withdrawer to the extent authorised by the withdrawal certificate issued to the
withdrawer.

(2)

The fundholder of an adult’s current account presented with a withdrawal
certificate must not allow any operations to be carried out on that account other
than those carried out in accordance with the certificate by the withdrawer.
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(3)

5

28A

37

The fundholder of an adult’s current account or an adult’s second account
presented with a withdrawal certificate may provide the withdrawer with a
copy of any statement or other correspondence issued by the fundholder to the
adult during the period when the withdrawal certificate is valid.
Fundholder of original account
The fundholder of an original account may act on the instructions of a
withdrawer to the extent authorised by the certificate issued to the withdrawer
under section 26G(4).

29

Fundholder’s liability
The fundholder of an account mentioned in section 28 or 28A is liable to the
adult for any funds removed from the account under that section at any time
when it was aware that the withdrawer’s authority had been terminated or
suspended by the Public Guardian under section 31A but, on meeting such
liability, the fundholder of the account has a right of relief against the
withdrawer.

10

15

Withdrawers
30

20

Use of funds by withdrawer
(1)

Any funds used by the withdrawer must be applied only for the benefit of the
adult.

(2)

Despite subsection (1), where the withdrawer lives with the adult, the
withdrawer may, to the extent authorised by the certificate, apply any funds
withdrawn towards household expenses.

30A
(1)

Notification of change of address
A withdrawer must notify the Public Guardian—
(a) of any change in the withdrawer’s address; and

25

(b) of any change in the address of the adult.
(2)

30B
30

A notice under subsection (1) must be given within 7 days of the date of the
change to which it relates.
Records and inquiries

(1)

A withdrawer must keep records of the exercise of the withdrawer’s powers.

(2)

The Public Guardian may make inquiries from time to time as to the manner in
which a withdrawer has exercised the withdrawer’s functions under this Part.
Duration etc. of authority

31
35

Duration of withdrawal certificate
(1)

Unless this Part provides otherwise, a withdrawal certificate issued under
section 25 is valid for a period of 3 years commencing with the date of issue of
the certificate.
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(2)

The Public Guardian may reduce or extend the period of validity of a
withdrawal certificate; and an extension may be without limit of time.

(3)

Subsections (1) and (2) are without prejudice to the right of the withdrawer to
make subsequent applications under section 25 after the withdrawal certificate
ceases to be valid or, as the case may be, a suspension or termination of the
withdrawer’s authority.

(4)

The validity of a withdrawal certificate ceases—

5

(a) on the appointment of a guardian with powers relating to the funds or
account in question;
(b) on the granting of an intervention order relating to the funds or account
in question; or

10

(c) on a continuing attorney's acquiring authority to act in relation to the
funds or account in question,
but no liability is incurred by any person who acts in good faith under this Part
in ignorance of the withdrawal certificate ceasing to be valid under this
subsection.

15

31A

20

Suspension and termination of authority

(1)

The Public Guardian may suspend or terminate the authority of a withdrawer
under a withdrawal certificate.

(2)

The Public Guardian must without delay intimate the suspension or termination
to—
(a) the withdrawer whose authority is suspended or terminated;
(b) any other joint withdrawer;
(c) any reserve withdrawer; and
(d) the fundholder of the designated account; and

25

(e) such other persons as the Public Guardian thinks fit.
(3)

30

(3A) The Public Guardian must on suspending or terminating the authority of the
withdrawer enter prescribed particulars in the register maintained by the Public
Guardian under section 6(2)(b)(iii).
(4)

35

31B

40
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A suspension or termination under subsection (1) suspends or, as the case may
be, terminates all operations on the designated account by the withdrawer
whose authority is suspended or terminated.

The Public Guardian may on terminating the authority of the withdrawer issue
to the withdrawer an interim withdrawal certificate to continue to intromit with
the adult’s funds for a period not exceeding 4 weeks from the date of the
termination.
Renewal of authority to intromit

(1)

This section applies to an application under section 25 if condition A or B is
satisfied.

(2)

Condition A is that the application is made by a person holding an existing
withdrawal certificate.
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(3)

39

Condition B is that—
(a) the main withdrawer has died or become incapable or the main
withdrawer’s authority under this Part has been terminated; and
(b) the application is made, without undue delay, by an individual who was
the reserve withdrawer at the time of the death, incapacity, or
termination, as the case may be.

5

(4)

Where this section applies, the Public Guardian may disapply any of the
provisions in sections 26(1), 27A and 27B to an application to which this
section applies (but may require the applicant to provide such other
information as the Public Guardian requires to determine the application).

(5)

Where condition A is satisfied in relation to an application under section 25,
the existing withdrawal certificate will continue to be valid until the application
is determined.

(6)

Where an application to which this section applies is granted, the existing
withdrawal certificate ceases to be valid.

10

15

31BB

Duration of certificates issued under section 24C, 24D, and 26G etc.

(1)

A certificate issued under section 24C, 24D or 26G is valid for such period as
it may specify.

(2)

But the Public Guardian may cancel the certificate at any time before the end
of any period so specified.

(3)

The Public Guardian must without delay intimate such a cancellation to—

20

(a) the person to whom the certificate was issued,
(b) where the certificate was issued under section 26G, the fundholder of the
original account, and
(c) such other persons as the Public Guardian thinks fit.>

25

Appeals
31C
(1)

Appeals
A decision of the Public Guardian—
(a) to grant or refuse an application under section 24C, 24D, 25, 26B, 26D,
26E, 26F or 26G;

30

(b) to refuse to remit an application to the sheriff under section 27F;
(c) to reduce or extend the period of validity of a withdrawal certificate
under section 31(2); or
(d) to suspend or terminate the authority of a withdrawer under section 31A,
may be appealed to the sheriff.

35

(2)

The sheriff’s decision on an appeal under subsection (1) is final.
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Transition from guardianship
31D
(1)

Transition from guardianship
This section applies where—
(a) there is a guardian with powers relating to the property or financial
affairs of an adult; and

5

(b) an application is made under section 25 in relation to the adult’s funds.

10

(2)

Section 27A does not apply to the application if it is made by the adult’s
guardian.

(3)

The Public Guardian may disapply section 27B to the application.

(4)

Where—
(a) it appears to the Public Guardian that, if the application were granted, the
adult’s interests in the adult’s property and affairs can be satisfactorily
safeguarded or promoted otherwise than by the existing guardianship;
and
(b) the Public Guardian proposes to grant the application,

15

the Public Guardian must initiate the recall of the guardianship under section
73.

20

(5)

The Public Guardian may not grant the application unless the guardianship is
recalled.

(6)

Where the Public Guardian grants the application, the withdrawal certificate
issued to the withdrawer is valid for such period as the Public Guardian
specifies at the time the Public Guardian grants the application.

(7)

This section does not apply, and no application under this Part may be made, in
the case of an adult if there is a person who is—
(a) appointed or otherwise entitled under the law of any country other than
Scotland to act as a guardian (however called) in relation to the adult’s
property and financial affairs during the adult’s incapacity, and

25

(b) recognised by the law of Scotland as the adult’s guardian.
(8)
30

Despite subsection (7), no liability is incurred by any person who acts in good
faith under this Part in ignorance of any guardian of the type mentioned in that
subsection.
Miscellaneous

32
35

Joint accounts
Where an individual who along with one or more others is the holder of a joint
account with a fundholder becomes incapable in relation to decisions about, or
of safeguarding the individual’s interests in, the funds in the account, any other
joint account holder may continue to operate the account unless—
(a) the terms of the account provide otherwise; or
(b) the joint account holder is barred by an order of any court from so doing.
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Interpretation
33

Interpretation of Part
(1)

In section 24B, 27A and 31 any reference to—
(a) a guardian includes a reference to a guardian (however called) appointed
under the law of any country to, or entitled under the law of any country
to act for, an adult during his incapacity, if the guardianship is
recognised by the law of Scotland;

5

(b) a continuing attorney includes a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s property or
financial affairs and having continuing effect notwithstanding the
granter's incapacity.

10

(c) a welfare attorney includes a reference to a person granted, under a
contract, grant or appointment governed by the law of any country,
powers (however expressed) relating to the granter’s personal welfare
and having effect during the granter’s incapacity.

15

(2)

In this Part—
“fundholder” means a bank, building society or other similar body which
holds funds on behalf of another person,
“withdrawal certificate” means a certificate issued under section 25,
26B, 26E, 26F or 31A.”.

20

60

Intervention orders
(1)

In section 53 (intervention orders) of the 2000 Act—
(a) in subsection (4), for “Section 57(3) and (4)” substitute “Subsections (3), (3A),
(3B) and (4) of section 57”,

25

(b) in subsection (7)—
(i)

the word “and” and the words from “shall” to the end of paragraph (b) are
repealed, and

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,

30

(c) in subsection (10)—
(i)

the word “and” which immediately follows paragraph (a) is repealed,

(ii) after paragraph (a) insert—
“(aa) when satisfied that the person authorised under the order has found
caution or given other security if so required, issue a certificate of
appointment to the person; and”,

35

(iii) in paragraph (b), after “Commission” insert “of the terms of the
interlocutor”.
(2)
40

In section 55 (notice of change of address), for the words from “notify”, where first
occurring, to “Guardian”, where second occurring, substitute “, not later than 7 days
after any change of the person’s or the adult’s address, notify the Public Guardian of the
change who”.
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(3)

After section 56 insert—
“56A

Death of person authorised to intervene
Where a person authorised under an intervention order dies, the person’s
personal representatives shall, if aware of the existence of the authority, notify
the Public Guardian who shall—

5

(a) notify—
(i)

the adult;

(ii) the local authority; and
(iii) in a case where the adult’s incapacity is by reason of, or reasons
which include, mental disorder and the intervention order relates to
the adult’s personal welfare or factors including it, the Mental
Welfare Commission; and

10

(b) enter prescribed particulars in the register maintained under section
6(2)(b)(v).”.
15

61

Guardianship orders
(1)

In section 57 (guardianship orders) of the 2000 Act—
(a) in subsection (3)(a), for “an approved” substitute “a relevant”,
(b) after subsection (3), insert—

20

25

“(3A) Subsection (3B) applies where a report lodged under subsection (3)(a) relates
to an examination and assessment carried out more than 30 days before the
lodging of the application.
(3B) Where this subsection applies, the sheriff may, despite subsection (3)(a),
continue to consider the application if satisfied that there has been no change in
circumstances since the examination and assessment was carried out which
may be relevant to matters set out in the report.”,
(c) in subsection (6)(b), for the words from “period” to “appointment” substitute
“effective period”,
(d) after subsection (6) insert—
“(6A) The “effective period”, for the purposes of subsection (6), means—

30

(a) the period of 3 months beginning with the date of appointment; or
(b) such longer period (not exceeding 6 months) beginning with that date as
the sheriff may specify in the order.
(6B) In subsection (3)(a), “relevant medical practitioner” means—
(a) an approved medical practitioner;

35

(b) where the adult concerned is not present in Scotland, a person who—
(i)

40
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(ii) has consulted the Mental Welfare Commission for Scotland about
the report concerned; or
(c) any other type of individual described (by reference to skills,
qualifications, experience or otherwise) by regulations made by the
Scottish Ministers.

5

(6C) The Scottish Ministers shall consult the Mental Welfare Commission before
making regulations under subsection (6B)(c).”,
(e) in subsection (7), for “(3)(a)” substitute “(6B)”.
(2)
10

In section 58 (disposal of application for guardianship) of the 2000 Act—
(a) in subsection (6)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (7)(b), after “caution” insert “or given other security”.
15

(2A) In section 60 (renewal of guardianship)—
(a) for subsection (3) substitute—
“(3)

20

There must be lodged in court along with an application under this section—
(a) at least one report, in the prescribed form, of an examination and
assessment of the adult carried out by a medical practitioner not more
than 30 days before the lodging of the application,
(b) where the application relates to the adult’s personal welfare, a report, in
the prescribed form, from the mental health officer (but where it is in
jeopardy only because of the adult’s inability to communicate, from the
chief social work officer), containing the officer’s opinion as to—

25

(i)

the general appropriateness of continuing the guardianship, based
on an interview and assessment of the adult carried out not more
than 30 days before the lodging of the application, and

(ii) the suitability of the applicant to continue to be the adult’s
guardian, and
30

(c) where the application relates to the adult’s property or financial affairs, a
report from the Public Guardian, in the prescribed form, containing the
Public Guardian’s opinion as to—
(i)

35

the applicant’s conduct as the adult’s guardian, and

(ii) the suitability of the applicant to continue to be the adult’s
guardian.
(3A) In a case where the incapacity is by reason of mental disorder—
(a) where a single report is lodged under subsection (3)(a), the related
examination and assessment must be carried out by a relevant medical
practitioner,

40

(b) where 2 or more reports are so lodged, at least one of the related
examinations and assessments must be carried out by a relevant medical
practitioner.
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“Relevant medical practitioner” has the same meaning in this subsection as it
has in section 57(3)(a) (see definition in section 57(6B)).”,
(b) after subsection (4) insert—
“(4A) A sheriff may determine an application made under this section without
hearing the parties.”.

5

(2B) In section 61(3) (application for registration of guardianship order) of the 2000 Act,
after “caution” insert “or giving other security”.
(2C) In section 62(5)(b) (duty to issue certificate of additional guardian’s appointment) of the
2000 Act, after “caution” insert “or given other security”.
10

(3)

In section 63 (substitute guardian) of the 2000 Act—
(a) in subsection (5)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
(b) in subsection (9)(b), after “caution” insert “or given other security”.

15

20

(4)

In section 64(2)(b) (medical treatment to which a guardian cannot consent), for
“mentioned in section 48(1) or (2)” substitute “in relation to which the authority
conferred by section 47(2) does not apply by virtue of regulations made under section
48(2)”.

(5)

In section 70 (non-compliance with guardian’s decisions)—
(a) in subsection (1), the words “or by any other person”, “or other person” and “or
any person named in the order” are repealed,
(b) after subsection (4) insert—
“(4A) The sheriff may, on cause shown, disapply or modify the application of—
(a) subsection (3), and

25

(b) subsection (4) in so far as it requires the sheriff to hear objections.”.
(6)

In section 71 (replacement etc. of guardian) of the 2000 Act—
(a) in subsection (2)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,

30

(b) in subsection (3)(b)—
(i)

in sub-paragraph (i), after “caution” insert “or given other security”,

(ii) in sub-paragraph (ii), after “caution” insert “or given other security”.
35

(7)

In section 72(1) (discharge of guardian with financial powers), after paragraph (a)
insert—
“(aa) the expiry of such a guardianship order;”.

(8)

In section 73 (recall of guardian’s powers) of the 2000 Act—
(a) in subsection (3), the words from “(other” to “guardian)” are repealed,
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(b) after subsection (3) insert—
“(3A) The Mental Welfare Commission may recall the powers of a guardian under
subsection (3) only if those powers were granted in a case where the adult’s
incapacity is by reason of, or reasons which include, mental disorder.”
(c) after subsection (10) insert—

5

“(11) Section 73A modifies the application of this section in relation to the recall by
a local authority of guardianship powers held by their chief social work
officer.”.
(8A) After section 73 of the 2000 Act insert—
“73A

10

(1)

Recall of chief social work officer’s guardianship powers
This section applies where—
(a) a local authority’s chief social work officer is appointed as a guardian,
and
(b) either—
(i)

15

the local authority wish to recall their chief social work officer’s
guardianship powers at their own instance, or

(ii) another person (including the adult himself) applies to the local
authority for such a recall.
(2)

Where this section applies—
(a) the local authority shall, for the purposes of section 73(5), treat the
Public Guardian and the Mental Welfare Commission as persons whom
they consider to have an interest in the recall of the guardian’s powers,
and

20

(b) if the Public Guardian, the Mental Welfare Commission or any other
person to whom intimation is given under section 73(5) objects to the
recall of the guardian’s powers, the local authority—

25

(i)

shall not recall the guardian’s powers, but

(ii) shall instead remit the matter for determination by the sheriff
under section 73(8).”.
30

(9)

In section 74 (variation of guardianship) of the 2000 Act—
(a) in subsection (2)—
(i)

for the words from “shall” to the end of paragraph (b) substitute “may”,

(ii) after “caution”, where last occurring, insert “or to give such other security
as the sheriff thinks fit”,
35

(b) in subsection (5)(c), after “caution” insert “or other security”.
(9A) In section 75(3)(b) (duty to issue certificate of substitute guardian’s appointment) of the
2000 Act, after “caution” insert “or given other security”.
(10) After section 75 insert—
“75A

40

Death of guardian
The personal representatives of a guardian who dies shall, if aware of the
existence of the guardianship, notify the Public Guardian who shall—


787

46

Adult Support and Protection (Scotland) Bill
Part 2—Adults with incapacity
(a) notify—
(i)

the adult;

(ii) the local authority; and
(iii) in a case where the adult’s incapacity is by reason of, or reasons
which include, mental disorder and the guardianship order relates
to the adult’s personal welfare or factors including it, the Mental
Welfare Commission;

5

(b) enter prescribed particulars in the register maintained under section
6(2)(b)(iv); and
(c) issue a new certificate of appointment—

10

(i)

to any surviving joint guardian;

(ii) where the Public Guardian is satisfied that any substitute guardian
appointed in respect of the dead guardian is willing to act and has
found caution or given other security if so required, to the
substitute guardian.”.

15

(11) After section 79 insert—
“Guardianship orders: children
79A
20

Guardianship orders: children
Sections 57 to 79 apply in relation to a child who will become an adult within 3
months as they apply in relation to an adult; but no guardianship order made in
relation to a child shall have effect until the child becomes an adult.”.

(12) In paragraph 6 (application of 2000 Act to curator bonis, tutor-dative or tutor-at-law
treated as guardian appointed under that Act) of schedule 4 to the 2000 Act—
25

(a) in sub-paragraph (3), for the words from “to the period” to the end of that subparagraph substitute “—
(a) in the case of a curator bonis who, under paragraph 1(2), became
guardian to a person on the person attaining the age of 16 years, to the
period of 2 years from the later of the following dates—
(i)

30

the date on which section 61(12) (which amends this paragraph) of
the Adult Support and Protection (Scotland) Act 2007 (asp 00)
came into force;

(ii) the date on which the person attained the age of 16 years,

35

(b) in any other case, to the period of 2 years from the date on which section
61(12) (which amends this paragraph) of the Adult Support and
Protection (Scotland) Act 2007 (asp 00) came into force.”,
(b) after sub-paragraph (3) insert—
“(3A) A person who has become a guardian to an adult by virtue of this schedule and
who was a curator bonis, tutor dative or tutor-in-law to that adult shall cease to
be authorised to act as that adult’s guardian—

40

(a) where the person does not apply for renewal of guardianship within the 2
year period set by sub-paragraph (3), on the expiry of that period;
(b) where—


788

Adult Support and Protection (Scotland) Bill
Part 2—Adults with incapacity
(i)

47

the person applies for such a renewal within that period; and

(ii) the sheriff refuses the application,
on the date of refusal;
(c) where—
(i)

5

the person applies for such a renewal within that period; and

(ii) the sheriff grants the application,
in accordance with the provisions of this Act.
(3B) Sub-paragraph (3A) does not prevent the authority of a guardian of the type
mentioned in that sub-paragraph from being terminated (by virtue of the terms
on which the guardian is authorised to act or sections 71, 73, 75 or 79A) earlier
than the date on which it would otherwise terminate by operation of that subparagraph.

10

(3C) Where—
(a) a person (“G”) who was a curator bonis, tutor dative or tutor-at-law to an
adult becomes the adult’s guardian by virtue of this schedule; and

15

(b) another person is appointed under section 62 as an additional guardian to
the adult before G’s appointment as guardian has been renewed in
accordance with the provisions of this Act,
subsection (3A) applies in relation to the additional guardian as it applies in
relation to G.

20

(3D) The Public Guardian must take reasonable steps to give notice of the effect of
sub-paragraph (3A) to any person who—
(a) is a guardian to an adult by virtue of this schedule;
(b) was a curator bonis to that adult; and
(c) has not applied for renewal of guardianship.

25

(3E) A local authority must take reasonable steps to give notice of the effect of subparagraph (3A) to any person who—
(a) is a guardian to an adult residing within the local authority’s area by
virtue of this schedule;
(b) was a tutor dative or tutor-in-law to that adult; and

30

(c) has not applied for renewal of guardianship.”.
61A

Power to obtain records
After section 81 of the 2000 Act insert—
“81A

35

(1)

Public Guardian’s power to obtain records
The Public Guardian may, when carrying out an investigation under section
6(2)(c) or (d) or inquiries under section 30B(2)—
(a) require any person falling within subsection (2) to provide the Public
Guardian with—
(i)

40

the person’s records of the exercise of the person’s powers in
relation to the adult to whom the investigation relates; and
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(ii) such other information relating to the exercise of those powers as
the Public Guardian may reasonably require,
(b) require any person who holds (or who has held) funds on behalf of the
adult to whom the investigation relates to provide the Public Guardian
with—

5

(i)

its records of the account; and

(ii) such other information relating to those accounts as the Public
Guardian may reasonably require.
(2)

A person falls within this subsection if the person is or has been—
(a) a continuing attorney appointed by the adult to whom the investigation
relates;

10

(b) a withdrawer with authority to intromit with that adult’s funds;
(c) a person authorised under an intervention order to act in relation to that
adult; or
(d) that adult’s guardian.

15

(3)

A fundholder may charge a reasonable fee for complying with a requirement
under subsection (1)(b) and may recover that fee from the account concerned.”.

PART 3
ADULT SUPPORT ETC.: MISCELLANEOUS AMENDMENTS AND REPEALS
20

62

Accommodation charges: removal of liability to maintain spouse and child etc.
(1)

In the National Assistance Act 1948 (c.29)—
(a) sections 42 and 43 are repealed, and
(b) in section 65(f)—
(i)

25

after “expressed” insert “in sections 22(2) to (8) and 26(2) to (4) of this
Act”,

(ii) for the word “thereof” substitute “of this Act”.

30

(2)

In section 87(3) of the Social Work (Scotland) Act 1968 (c.49), for the words from “(as
amended”, where first occurring, to “etc.)” substitute “(as amended by any enactment
within the meaning of the Scotland Act 1998 (c.46)) of the said Act of 1948”.

(3)

In section 4(1)(b) of the Community Care and Health (Scotland) Act 2002 (asp 5), the
words from “including” to the end of paragraph (b) are repealed.

63

Direct payments: sub-delegation to councils
In section 12B(6) of the Social Work (Scotland) Act 1968 (c.49), before paragraph (a)
insert—
“(za) make provision for the delegation of functions to local authorities;”.

35

63A

Power to help incapable adults to benefit from social services etc.
After section 13 of Social Work (Scotland) Act 1968 (c.49) insert—
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“13ZA
(1)

49

Provision of services to incapable adults
Where—
(a) a local authority have decided under section 12A of this Act that an
adult’s needs call for the provision of a community care service, and
(b) it appears to the local authority that the adult is incapable in relation to
decisions about the service,

5

the local authority may take any steps which they consider would help the adult
to benefit from the service.
(2)

Without prejudice to the generality of subsection (1) above, steps that may be
taken by the local authority include moving the adult to residential
accommodation provided in pursuance of this Part.

(3)

The principles set out in subsection (2) to (4) of section 1 of the 2000 Act
apply in relation to any steps taken under subsection (1) above as they apply to
interventions in the affairs of an adult under or in pursuance of that Act.

(4)

Subsection (1) does not authorise a local authority to take steps if they are
aware that—

10

15

(a) there is a guardian or welfare attorney with powers relating to the
proposed steps;
(b) an intervention order has been granted relating to the proposed steps; or
(c) an application has been made (but not yet determined) for an
intervention order or guardianship order under Part 6 of the 2000 Act
relating to the proposed steps.

20

(5)
25

In this section—
(a) “the 2000 Act” means the Adults with Incapacity (Scotland) Act 2000
(asp 4);
(b) “adult” has the meaning given in section 1(6) of the 2000 Act;
(c) “community care service” has the meaning given in section 5A of this
Act;
(d) “incapable” has the meaning given in section 1(6) of the 2000 Act;

30

(e) “intervention order” is to be construed in accordance with section 53 of
the 2000 Act”;
(f) the reference to a guardian includes a reference to—
(i)

35

a guardian appointed under the 2000 Act; and

(ii) a guardian (however called) appointed under the law of any
country to, or entitled under the law of any country to act for, an
adult during his incapacity, if the guardianship is recognised by the
law of Scotland;
(g) the reference to a welfare attorney includes a reference to—
(i)

40

a welfare attorney within the meaning of section 16 of the 2000
Act; and
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(ii) a person granted, under a contract, grant or appointment governed
by the law of any country, powers (however expressed) relating to
the granter’s personal welfare and having effect during the
granter’s incapacity.”.

5

64

Adjustments between councils in relation to social services etc.
(1)

Section 86 (adjustments between local authority providing services and local authority
of area of ordinary residence) of the Social Work (Scotland) Act 1968 (c.49) is amended
as follows—
(a) in subsection (1)—
(i)

10

for “section”, where first occurring, substitute “subsection”,

(ii) after paragraph (b) insert—
“(ba) in making a payment under section 12B of this Act in relation to the
provision of a service for a person ordinarily so resident, or”,
(b) in subsection (3)—
15

(i)

after “child,”, where first occurring, insert “any period during which he is
provided with accommodation under this Act or under sections 25 to 27 of
the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13),”,

20

(ii) for the words from “hospital”, where first occurring, to “1978”, where
second occurring, substitute “health service hospital (within the meaning of
section 108(1) of the National Health Service (Scotland) Act 1978 (c.29))”,
(c) after subsection (3) insert—
“(4)

This subsection applies where a local authority (“the responsible authority”)
performs a function under—
(a) this Act;
(b) Part II of the Children (Scotland) Act 1995 (c.36); or

25

(c) section 25 to 27 of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13),
by making arrangements with a person (“the provider”) in terms of which the
provider undertakes to accommodate, or to secure accommodation for, another
person.

30

(5)

Where subsection (4) applies—
(a) any expenditure incurred under the arrangements by a provider which is
a local authority is recoverable from the responsible authority; and
(b) any period during which the person is accommodated under the
arrangements is to be disregarded in determining the person’s ordinary
residence for the purposes of subsection (1) of this section.

35

(6)

40
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(a) this Act;
(b) Part II of the Children (Scotland) Act 1995 (c.36); or
(c) section 25 to 27 of the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13).
5

(7)

The Scottish Ministers may make regulations specifying circumstances which
must be taken into account, or disregarded, when determining a person’s
ordinary residence for the purposes of subsection (1) of this section (and such
regulations may modify subsection (2), (3) and (5)(b) of this section).

(8)

Regulations made under subsection (6) or (7) of this section may—
(a) make different provision for different cases and for different persons;

10

(b) include such supplementary, incidental, consequential and transitional
provisions and savings as the Scottish Ministers think fit.
(9)
15

Despite section 90(2) of this Act, no statutory instrument containing
regulations made under subsection (7) of this section which includes provisions
which modify this section may be made unless a draft of the instrument has
been laid before, and approved by a resolution of, the Scottish Parliament.

(10) References in subsections (4) to (6) of this section to a local authority which is
providing accommodation, service or facilities include references to a local
authority in England or Wales.”.
(2)

20

65

In section 2 of the Community Care and Health (Scotland) Act 2002 (asp 5), for “section
87(2)” substitute “sections 86 and 87(2)”.
Application of Social Work (Scotland) Act 1968: persons outwith Scotland
After section 87 of the Social Work (Scotland) Act 1968 (c.49) insert—
“87A

25

(1)

Power to modify Act for persons placed from outwith Scotland
The Scottish Ministers may make regulations modifying this Act in such
manner as they think fit for the purposes of applying or disapplying any of its
provisions in relation to persons placed in Scotland by virtue of arrangements
made by—
(a) a local authority in any other part of the United Kingdom or in any of the
Channel Islands or the Isle of Man;

30

(b) any other public body or office-holder exercising functions in relation to
any other part of the United Kingdom, or any of the Channel Islands or
the Isle of Man, as may be specified in the regulations.
(2)

Such regulations may—
(a) make different provision for different cases and for different persons;

35

(b) include such supplementary, incidental, consequential and transitional
provisions and savings as the Scottish Ministers think fit.
(3)
40

Despite section 90(2) of this Act, no statutory instrument containing such
regulations may be made unless a draft of the instrument has been laid before,
and approved by a resolution of, the Scottish Parliament.”.
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Public Guardian: interaction with courts
After section 6(2)(d) of the Adults with Incapacity (Scotland) Act 2000 (asp 4), insert—
“(da) to take part as a party in any proceedings before a court or to initiate
such proceedings where he considers it necessary to do so to safeguard
the property or financial affairs of an adult who is incapable for the
purposes of this Act,”

5

PART 3A
MENTAL HEALTH: MISCELLANEOUS AMENDMENTS AND REPEALS
67

Review of determination extending compulsory treatment order
Section 101 (duty of Mental Health Tribunal to review determination extending
compulsory treatment order) of the Mental Health (Care and Treatment) (Scotland) Act
2003 (asp 13) is amended as follows—

10

(a) for subsection (2)(b) substitute—
“(b) the conditions in subsection (3) are satisfied in relation to the
compulsory treatment order to which the determination relates,”,

15

(b) after subsection (2) insert—
“(3)

The conditions mentioned in subsection (2)(b) above are—
(a) that the order was made 2 or more years before the renewal day;
(b) that this section did not require the Tribunal to review the previous
determination made under section 86 of this Act in relation to the order;
and

20

(c) that, in the period of 2 years ending with the day before the renewal day,
no application has been made to the Tribunal under section 92, 99, 95 or
100 in relation to the order.
(4)

25

67ZA
(1)
30

In subsection (3) above, the renewal day is the first day on which the order, had
it not been extended by the determination, would not authorise the measures
specified in it.”.

Compulsion orders: revocation
In section 183(5)(b)(ii) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13) substitute—
“(ii)

either—
(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or
(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.

35

(2)

In section 184(4)(b)(ii) of that Act substitute—
“(ii)
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(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or
(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.

5

(3)

In section 188(4)(b)(ii) of that Act substitute—
“(ii)

either—
(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or

10

(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.
(4)

In section 193(4)(b)(ii) of that Act substitute—
“(ii)

either—
(A) that the conditions mentioned in paragraphs (b) and (c) of
section 182(4) of this Act continue to apply in respect of the
patient; or

15

(B) that it continues to be necessary for the patient to be subject
to the compulsion order,”.
20

67A
(1)

Hospital directions and transfer for treatment directions: revocation
For section 207(5)(b)(ii) of the Mental Health (Care and Treatment) (Scotland) Act 2003
(asp 13) substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or

25

(B) that it continues to be necessary for the patient to be subject to the
direction,”.
(2)

For section 208(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or

30

(B) that it continues to be necessary for the patient to be subject to the
direction,”.
(3)

For section 210(2)(b)(ii) of that Act substitute—
“(ii) either—

35

(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.
40

(4)

For section 212(4)(b)(ii) of that Act substitute—
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(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

5

(5)

For section 215(4)(b)(ii) of that Act substitute—
“(ii) either—
(A) that the conditions mentioned in paragraph (b) and (c) of section
206(4) of this Act continue to apply in respect of the patient; or
(B) that it continues to be necessary for the patient to be subject to the
direction,”.

10

67B
(1)
15

Compulsory treatment orders and compulsion orders: cross-border transfer of
patients etc.
Section 289 (cross-border transfer of patients subject to requirements other than
detention) of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13) is
amended as follows—
(a) in subsection (1)—
(i)

20

the words from “the”, where first occurring, to the end of the subsection
become paragraph (a),

(ii) at end insert—
“(b) the reception in Scotland of a person subject to corresponding
requirements in England, Wales, Northern Ireland, the Isle of Man or the
Channel Islands and removed from there.”,

25

(b) in subsection (2), for “that provision is made” substitute “provision is made by
regulations under paragraph (a) of subsection (1) above”,
(c) after subsection (2) insert—
“(2XA) Where provision is made by regulations under paragraph (a) of subsection (1)
above, the regulations may make provision for exceptions to provisions
included in them by virtue of subsection (2)(d).

30

(2YA) Where provision is made by regulations under paragraph (b) of subsection (1)
above, the regulations shall provide for the reception of persons to take place
only if—
(a) the managers of a hospital consent to the reception, and

35

(b) those managers undertake to appoint an approved medical practitioner
to be the person’s responsible medical officer.
(2ZA) Regulations under subsection (1) above may in particular—
(a) make provision for things done under the law of a territory other than
Scotland to be treated as things done under provisions of the law of
Scotland,

40

(b) confer powers and immunities on persons engaged in—
(i)
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(ii) pursuing persons who have absconded while being so moved;
(iii) restraining persons who have absconded, or attempt to abscond,
while being so moved;
(c) make provision amending provisions of this Act (other than this section)
or any other enactment, or providing for any such provision or enactment
to have effect with modification.”,

5

(d) in subsection (2A), for “Subsection (2) above is” substitute “Subsections (2) to
(2ZA) above are”,
(e) after subsection (3) insert—
“(4)

10

15

(2)

For the purposes of subsection (1)(b) above, a person is subject to
“corresponding requirements” in a territory if under the law of that territory the
person is subject to measures corresponding or similar to a requirement
imposed in relation to a person under section 66(1) of this Act or section
57A(8) of the 1995 Act, not being detention in a hospital.”.

In section 309 (patients from other jurisdictions) of that Act—
(a) in subsection (1), after “to”, where third occurring, insert “corresponding
requirements or”,
(b) after subsection (2) insert—
“(2A) The reference in subsection (1) above to persons subject to
corresponding requirements shall be construed in accordance with
section 289(4) of this Act.”.

20

(3)

In section 316(1)(c) (offence of inducing or assisting patient to abscond), after “section”
insert “289 or”.

(4)

In section 326(4)(c) (regulations subject to affirmative resolution) of that Act, after
“286,” insert “289,”.

25

67C
(1)

Cross-border visits: leave of absence
After section 309 of the Mental Health (Care and Treatment) (Scotland) Act 2003 (asp
13), insert—
“309A

30

Cross-border visits: leave of absence

(1)

Regulations may make provision for and in connection with the keeping in
charge of a person who is subject to a corresponding suspension of detention in
England, Wales, Northern Ireland, the Isle of Man or the Channel Islands.

(2)

Those regulations may—
(a) make provision applying sections 301 to 303 of this Act to such persons;
(b) make such modifications of those sections in that application as the
Scottish Ministers think fit.

35

(3)

40

A person is subject to a “corresponding suspension of detention” in a territory
if under the law of that territory—
(a) but for the leave of absence mentioned in paragraph (b), the person
would be subject to measures corresponding or similar to detention in
hospital authorised by virtue of this Act or the 1995 Act; and
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(b) the person has been granted a leave of absence subject to a condition
corresponding or similar to the condition set out in section 127(6)(a) of
this Act.”.
(2)

5

67CA

In section 326(4)(c) (regulations subject to affirmative resolution) of that Act, after
“309,” insert “309A,”.
Applications to the Mental Health Tribunal for Scotland
After paragraph 13 of schedule 2 to the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13), insert—
“Withdrawn applications to be disregarded for certain purposes
13A

10

67D
15

For the purposes of sections 101(3)(c), 189(2)(a)(ii) and (b)(ii) and
213(2)(a)(ii) and (b)(ii) of this Act, an application to the Tribunal which is
withdrawn by the applicant before it is determined is to be treated as not
having been made.”.

Mental Health Act 1983: repeal of power to return patients absent from hospital
etc.
Sections 88 and 128 of the Mental Health Act 1983 (c.20) are repealed.

67E

Assessment orders: amendment of Criminal Procedure (Scotland) Act 1995
The Criminal Procedure (Scotland) Act 1995 (c.46) is amended as follows—
(a) in section 144 (procedure at first diet)—
(i)

20

in subsection (1), after “section 145” insert “or 145ZA”,

(ii) in subsection (9), after “section 145” insert “, 145ZA”,
(b) after section 145 insert—
“145ZA Adjournment where assessment order made at first calling
Where the accused is present at the first calling of a case in a summary
prosecution the court may, where it makes an assessment order in respect of
the accused, adjourn the case under this section for a period not exceeding 28
days without calling on the accused to plead to any charge against him; and the
court may so adjourn the case for a further period not exceeding 7 days.”.

25

PART 4
FINAL PROVISIONS

30

68

Ancillary provision
(1)

The Scottish Ministers may by order make—
(a) such supplementary, incidental or consequential provision, or
(b) such transitional, transitory or saving provision,
as they consider appropriate for the purposes of, or in consequence of, or for giving full
effect to, any provision made by virtue of this Act.

35

(2)
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5

57

Minor and consequential amendments and repeals
(1)

Schedule 1 contains minor and consequential amendments.

(2)

The enactments mentioned in the first column in schedule 2 are repealed to the extent
specified in the second column.

70

Orders
(1)

Any power of the Scottish Ministers under this Act to make an order is exercisable by
statutory instrument.

(2)

Any such power includes power to make different provision for different purposes.

(3)

Subject to subsection (4), a statutory instrument containing an order (other than an order
made under section 71(2)) made under this Act is subject to annulment in pursuance of a
resolution of the Scottish Parliament.

(4)

A statutory instrument containing an order made under section 68 containing provisions
which add to, replace or omit any part of the text of this or any other Act, may not be
made unless a draft of the instrument has been laid before, and approved by a resolution
of, the Scottish Parliament.

10

15

71

Commencement
(1)

This Part (other than section 69) comes into force on Royal Assent.

(1A) Sections 63A, 67ZA and 67A come into force on the day after Royal Assent.
(2)

Section 69, and the provisions of Parts 1 to 3A (except sections 63A, 67ZA and 67A),
come into force on such day as the Scottish Ministers may by order appoint.

(3)

Such an order may also make such transitional, transitory or saving provision as the
Scottish Ministers consider appropriate.

20

72

Short title
This Act may be cited as the Adult Support and Protection (Scotland) Act 2007.
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SCHEDULE 1
(introduced by section 69(1))
MINOR AND CONSEQUENTIAL AMENDMENTS

National Assistance Act 1948 (c.29)
5

1

The National Assistance Act 1948 is amended as follows—
(a) in section 26(4)—
(i)

for “Subsections (5A), (7) and (9)” substitute “Subsection (5A)”, and

(ii) for “they apply” substitute “it applies”,
(b) in section 51—
(i)

10

in subsection (1), for “, himself or any other person” substitute “him”,

(ii) in subsection (3), after “conviction” insert “to imprisonment for a term not
exceeding 3 months.”.
Disabled Persons (Services, Consultation and Representation) Act 1986 (c.33)
1A
15

The Disabled Persons (Services, Consultation and Representation) Act 1986 is amended
as follows—
(a) in section 7(2)(a), for “1984” substitute “2003”,
(b) in section 16—
(i)

in paragraph (b) of the definition of “mental disorder”, for the words
“section 1(2) of the 1984 Act” substitute “section 328 of the 2003 Act”,

(ii) in the definition of “State hospital”, for “1984” substitute “2003” .

20

Legal Aid (Scotland) Act 1986 (c.47)
1B

The Legal Aid (Scotland) Act 1986 is amended as follows—
(a)

in section 34(2), after the last paragraph insert—
“(g) in pursuance of a requirement made under section 9(1) of the Adult
Support and Protection (Scotland) Act 2007 (asp 00).”,

25

(b) in section 36(3)(bb)—
(i)

after “is” insert “applying for an order under section 53(1), 57(1), 60(1),
62(1) or 63(1) of the Adults with Incapacity (Scotland) Act 2000 (asp 4) (in
relation to himself or any other adult) or is otherwise”,

(ii) for “the Adults with Incapacity (Scotland) Act 2000 (asp 4)” substitute
“that Act”.

30

Criminal Procedure (Scotland) Act 1995 (c.46)
2
35
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The Criminal Procedure (Scotland) Act 1995 is amended as follows—
(a) in section 58(6)(d), for “person” substitute “person’s personal welfare which
makes the same provision as the guardianship order which the court proposes to
make under this section”,
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(b) in section 58(7)—
(i)

after “order”, where first occurring, insert “made under this section”,

(ii) for “offender” substitute “person” and for “offender’s” substitute
“person’s”,
(c) in section 60B, the words “under section 58(1) of this Act” are repealed.

5

Adults with Incapacity (Scotland) Act 2000 (asp 4)
3

The Adults with Incapacity (Scotland) Act 2000 is amended as follows—
(a) in section 6(2)(b)(iii), for “to intromit” substitute “relating to intromission”,
(aa) in section 39(1)(a), after “(c.4)” insert “, the State Pensions Credit Act 2002
(c.16)”,

10

(ab) in section 41(a), after “(c.4)” insert “, the State Pensions Credit Act 2002 (c.16)”,
(ac) in section 47, after subsection (2) insert—
“(2A) Subsection (2)—
(a) does not affect any authority conferred by any other enactment or rule of
law; and

15

(b) is subject to—
(i)

the following provisions of this section;

(ii) sections 49 and 50; and
(iii) sections 234, 237, 240, 242, 243 and 244 of the 2003 Act.”,
(ad) in section 87, after subsection (1) insert—

20

“(1A) Any power under this Act to prescribe anything by regulations is exercisable
by the Scottish Ministers.”
(b) in paragraph 6(2) of schedule 2, after “carer” insert “, his named person”,
(c) in paragraph 3(3) of schedule 3, for “18” substitute “20”,
(d) for sub-paragraphs (3) to (6) (as re-numbered) of paragraph 4 of schedule 4
substitute—

25

30

“(3)

Sections 6(2)(c)(i), 15, 19, 20(3)(a), 21, 22, and 23 shall not apply to persons
who have become continuing attorneys by virtue of sub-paragraph (1)(a) or (c).

(4)

Sections 16(1) to (4) and (7), 19, 20(3)(a), 21, 22, and 23 shall not apply to
persons who have become welfare attorneys by virtue of sub-paragraph (1)(b)
or (c).”.

Mental Health (Care and Treatment) (Scotland) Act 2003 (asp 13)
4

In paragraph 3(1)(b) of schedule 1 to the Mental Health (Care and Treatment) (Scotland)
Act 2003 (asp 13), for “a minimum of three” substitute “one or more”.
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SCHEDULE 2
(introduced by section 69(2))
REPEALS
Enactment

5

National Assistance Act 1948 (c.29)

Extent of repeal
Section 47
In section 48(1), paragraph (c) and the word “or”
which immediately precedes it.
In section 48(3), the words “, or from any person
who for the purposes of this Act is liable to
maintain him,”.

10

In section 50(4), the words from “or” to “death”.
In section 51(1), the words “or any person whom
he is liable to maintain for the purposes of this
Act”.
In section 51(2), the words “or any other person”.

15

In section 51(3), paragraphs (a) and (b).
National Assistance (Amendment) The whole Act.
Act 1951 (c.57)
Solicitors (Scotland) Act 1980 (c.46)

In section 24F(1), paragraph (b).
In section 24G(4), the words “or (b)” and the
words “or, as the case may be, on the curator
bonis being discharged”.

20

Mental Health Act 1983 (c.20)

Section 142.
In section 146, the words from “88” to “138)” and
the words from “128” to “guardianship)”.

25

Law Reform (Parent and Child) Paragraph 5 of Schedule 1
(Scotland) Act 1986 (c.9)

30

Adults with Incapacity (Scotland) In section 47(2), the words from the beginning to
“the 2003 Act,” and the word “the”, where eighth
Act 2000 (asp 4)
occurring.
Section 47(8).
Paragraphs 4 and 26(4) of schedule 5.
Courts Act 2003 (c.39)
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Paragraph 80 of Schedule 8.
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[AS PASSED]

An Act of the Scottish Parliament to make provision for the purposes of protecting adults
from harm; to require the establishment of committees with functions relating to the
safeguarding of adults who are at risk of harm; to amend the law relating to incapable adults;
to remove an individual’s liability for expenses incurred by councils in performing certain
functions in relation to the individual’s spouse or child; to allow the Scottish Ministers to
delegate their functions relating to councils’ duty to pay sums for the purposes of securing
community care services; to make provision entitling a council to recover expenses incurred
in providing social services to persons who are not ordinarily resident in the council’s area; to
allow the Public Guardian to intervene in court proceedings; to amend the law relating to
mentally disordered persons; and for connected purposes.
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